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EXECUTIVE SUMMARY

InIndia, asin many countriesworldwide, thelast two
decades have witnessed dramatic reforms in the
gructure, organization and management of the power
sector. Theslow and inconclusive record of reforms
has often been attributed to problematic governance
of the sector. However, thereislimited systematic
understanding of what “good governance” in the
electricity sector might entail.

The Electricity Governance Indicator Toolkit was
developed to provide away to assess the state of
governance in the electricity sector. It isaflexible
toolkit that can be applied across countries and
systems. Developed jointly by World Resources
Institute (Washington D.C.), National Institute of
Public Finance & Policy (New Delhi) and Prayas
Energy Group (Pune) thetoolkit seeksto assessthe
processthroughwhich decison-makingisundertaken
inthesector. The presumptionisthat good processis
necessary, evenif not sufficient, for good outcomes
in the sector. The toolkit is composed of a set of
structured questions relating to four categories of
governance principles: transparency, participation,
accountability and capacity to engage in decision-
making process. Thequestionsare further organized
under threedigtinct heads— policy process, regulation
and environmental and social aspectsof the power
sector.

InIndia, thetoolkit wasapplied to assessthe sate of
governanceinthe power sector reform processunder
way Sncetheearly ningties. The sudy was conducted
by ateam of experienced researcherswithin-depth
knowledge of the sector. Since power sector Sraddles
both the Central and State governments, the study
was conducted at both levels, depending on the
content of the question. Governancein policy-making
was asessed predominantly at thecentra level. While
policy-making doesoccur at the datelevd, anandyss
of this process was beyond the scope of the studly.
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Regulatory processeswere assessed at the statelevel
for three states— Andhra Pradesh, Tamil Nadu and
Haryana. An assessment of the environmental and
social aspects of reforms was conducted at both
central and state levels as appropriate. Sincethere
arecertainly gapsin the sudy — regulatory processes
inonly three stateswere examined, and state level
policy making was not considered — the findings of
thissection must beconsidered indicativerather than
representative.

Theresearchteamdrew on extengveinterviewsand
document searchesin utilizing thetoolkit. Aneminent
advisory panel comprising expertsfromthe power
sector provided valuable advice and direction,
athoughresponsihility for theresultsrestsentirely with
theauthors. Theremainder of thisexecutive summeary
providesasynthesisof the mainfindingsand liststhe
policy recommendationsthat follow.

Governance in the Policy Process

The policy-making process in India retains an
overwhelmingly expert drivenflavour, revealing only
afew elements of a transparent and participatory
policy-making inthedectricity sector. Recent postive
trendsincludeposting of draft policy statementson
theweb for comment, and consultationsin different
parts of the country, notably for a draft rural
electrification policy. However, considerable
weaknessesremain inthe governance process There
isinsufficient clarity about how thedecision process
will unfold, it remains unclear how input from
consumersand other stakeholderswill beused, and
informetion availahility and consultation processesare
determined on an ad hoc rather than predictable
basis. The problem of insufficient opportunity for
public ddliberation onkey policy issuesismadeworse
by a pattern of weak and insubstantial media
coverage.



Weaknesses in decision processes are reflected in
ingtitutional weaknesses. Whilethereisalegidative
committeeonenergy to provideoversight, it hasweak
internal safeguards against conflict of interest
compounded by a culture of secrecy which limit the
scope for any external checks. Since it relies on
expertsit hasno mechanismfor hearing apublic or
consumer perspective. The executive branch relies
on advisory committeesof experts, which themselves
arerelatively non-transparent in their functioning.
Arguably thebiggest lacunaisthe use of consultants
who may considerably shape policy, but whosework
isnot subject to external review or scrutiny.

The patternthat emergesisadecision processwith
weak mechanisms of accountability due to poor
governance processes. While a more open and
transparent decision processwould provide apartial
corrective, thereisasimultaneous need for greater
capacity, particularly among civil society and public
interest groups, to take advantage of the recent trend
toward more transparent and participatory decison
making.

Governance in the Regulatory Process

A study of asmall sample of three states suggests
that thedectricity regulatory processin Indiaisbacked
by robust institutional rulesand structures, but there
is scope for considerable improvement in
implementation. There are clear mechanisms and
procedura requirementsfor disclosure of informetion,
strong procedures requiring hearings and other
participatory mechanisms, and well defined
mechanisms of accountability and recourse, such as
a requirement for reasoned decisions and an
overarching appellate bodly.

However, flawsinimplementation of proceduresspan
the breadth of theregulatory process. The starting
point isinconsistencies in the regulatory selection
process, which despite stringent proceduresisnon-
transparent initsfunctioning. Thisweaknessallows
thespirit of the processto be undermined; in one case
asdlection committee wasdishanded whenitschoice
of candidates were found unsuitable by the
government. While procedures for access to
informetion held by regulatorsisimpressvefor apublic
body, small but significant improvements—suchasan
indexed database, attention to local languageand so

on — would help make the system transparent in
practice. Also, therewerefew proactivemeasuresto
reech out withinformetionto thepublicand particularly
to disadvantaged communicates.

Regulatory Commissions have put in place
comprehensive proceduresfor their own functioning
which provide a mechanism of accountability.
However, accountahility inpracticeiselusve because,
aswith thepolicy process, the cgpacity of civil ociety
and the publicto makefull use of regulatory spacesis
deeply compromised. Weak civil society capacity is
somewhat mirrored by weak regulatory capacity, with
reliance on consultants who operate in a non-
transparent manner. In addition, weak regulatory
capacity is reflected in the reactive approach to
regulation, rather than aproactive approachwhichis
theneed of theday in India’ srapidly changing sector.

Governance Related to Environmental and Social
Aspects

Decision-making in the electricity sector reflectsa
continued compartmentalization of electricity onthe
onehand and environmental and socid considerations,
ontheother. Thus, bodieslikethe Standing Committee
on Energy and theMinistry of Power definetheir role
with respect to environmental and socia issuesquite
narrowly, limitedto issueslikerura dectrification and
energy efficiency that aredirectly related to electricity.
Thiscompartmentdization beiestheredlity that many
electricity decisions have environmental and social
agpectsembedded in them. Related to thispoint, both
the Parliamentary Standing Committee on Energy and
stateleve electricity regulatorshave low capacity to
address environmental and social issues. Thusthe
regulatorsstudied for their attention to environmental
and socid aspectswere observed to do so reluctantly
at best.

Asareault of thisnarrow pergpective, important issues
like job losses, the fate of project affected people,
and environmental impact assessments, al of which
aredirectly related to power sector decisions, tend
to bediscounted. Job lossesdueto dectricity reforms,
for exampleare not even effectively monitored, making
difficult any effective policy action. By contrast,
monitoring and reporting oninternationd obligations,
like greenhouse gas emissions, arefully carried ouit.
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A full assessment of environmental and social
dimensonsof dectricity ischallenged by amultiplicity
of ingtitutionsthat deal with theseissues. Thusthere
arefour separate administrative or judicial for that
provide avenuesfor redress on environmental and
socia issues. The existence of theseavenuesaugurs

well, but the exact impact onthe accountability and
effectiveness of redressremainsunclear.

These findings lead to a concrete set of policy
recommendations, which aredivided into the three
major categories of anadysis: policy, regulation and
environmenta and socid.

K ey Recommendations
Policy Process
1. Reformpolicy making processesat the national level to introduce mandatory provisionsto ensure:
a) Clarity injurisdictionsof ingtitutions
b) Clarity inproceduresand timelinesto be adopted,
c) Public accessto background analysisand expert inputsthat formed the basisof draft policy

d) Proactivedissemination of draft policiesto solicit inputsfromwider cross-section of the society, especialy
weaker sections

€) Public accessto commentsand suggestionsreceived fromall stakeholders

2. Ensuretransparency inthe selection of regulatory commission members, through measures such astabling
the report of the selection committee before thelegidature.

3. Ensuregrester trangparency intherole played by consultants and donor agencies, through measuressuch as
compulsory disclosureof consultant/donor terms of reference, selection criteria, and dissemination of reports
submitted by consultants.

Regulatory Process

1. Deveoptraining and capacity building mechanismsfor regulatory commission members, staff, aswell as
government officias(e.g. those asssting legidative committees) and civil society organizations. Such efforts
should aimat providing specialized training ontechnical, economic, and legal aspects, basic multi-disciplinarily
capacity building. Such training and capacity building efforts should ensure that participantsare exposed to
diverse perspectivesand social policy approaches.

2. Create mechanismsfor provison of financia aswell asanalytical - technical, economic and legd - resources
to civil society groupsand weaker / margind sectionsof society, to ensure effective public participationinthe
regulatory process.

3. Createmechanisms, inthe working of theregulatory commissions, to operationalise various transparency,
accountability and participationrelated provisionsinthe Act and regulations, through measuressuch aseasy
accessto all relevant information and documents, provision of greater democratic spacefor civil society
participation and easy accessto redressal mechanisms.

Environmental and social aspects

1. Broaden the mandate of core electricity-focused institutions to internalize social and environmental
condderations.

a) Expand the mandate of regulatory commissions to include attention to trade-offs with social and
environmenta aspects,

Electricity Sector Governancein India iv



b) Mandatorily include social and environmenta considerationsin planning frameworks and large policy
decisonssuchassector reform

Build and expandthe capacity of key dectricity indtitutions— particularly legidative committeesand Regulatory
Commissions— to address socia and environmental considerations.

Strengthen attentionto neglected socid and environmenta dimensions of electricity reform, both for reasons
of better outcomesand to better ensurelong-term sustainability of electricity reform processes. In particular,

a) Monitor and analyse job impacts of power sector reforms,
b) Strengthen Environmental Impact Assessment lawsand procedures,
c) Protect and enforcetherightsof project affected persons.

Application of the Electricity Governance Indicator Toolkit in India



PREFACE

The Electricity Governance Initiative

The Electricity Governance Initiative (EGI) is
acollaborativeresearch-actioninitiative to promote
“good governance’ intheelectricity sector. The study
of electricity governance in India described in
thisreport isthefirst country report to emerge from
the EGI, which has an initial focus on Asia. This
note provides details on the motivation,
obyjectives, methodology, and organizationd sructure
of the EGI.

Motivation for the Electricity Governance
Initiative

Electricity reformisunderway in many partsof Asia
and other regions. Experiencewiththesereformefforts
has been mixed at best. Sector reform hasgenerally
failed to winthe confidence of the societiesit is meant
to benefit, and has also failed to attract sustained
interest frominvestors. Since eectricity isanimportant
ingredient for successful sustainable development, a
falureto reorehedthto the dectricity sector inAda
and elsewhereisaconsiderable problem.

One explanation for the problematic history of
electriaty reformisthe flawed processthrough which
reforms have been designed and implemented.
Governments, often with the support of donor
agencies, have designed reforms through closed
political processes, and with inadequate publicinput
into the goals of electricity reforms. These closed
processes have not only constrained attention to
sustainable development of the sector, but have so
undermined the political sustainability of reforms
becausethey lack support of thepopulation. Private

1 See, for example, Navroz Dubash (ed.) Power Politics: Equity
and Environment in Electricity Reform, Washington DC: World
Resources Institute, available on line a http://www.wri.org/
governance/powerpolitics_toc.html.
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sector actorshave sought to insulatethemsalvesfrom
what isahigh-risk environment by seeking guarantees
from governments, which have proven palitically and
financidly unworkable. Civil society organizations, for
their part, have been hampered by highly restricted
access to decison-making, and by the technical
chalengesof advocacy around dectricity sector policy
reform.

In short, improving governance—which we define
broadly as the processes of decision making and
implementation—could be animportant ingredient in
working toward a fair, sustainable and better
performing electricity sector. Asthisdefinition should
make clear, we see governance not only astherole
of formal government ingtitutions, but weaso seea
complementary rolefor stakeholdersto participate
directly in decision-making processes at al levels.
Wl functioning governance mechanismswill alow
for better decison-making about thegoals(asdistinct
from the implementing means) of electricity reform
and ensurethat these godsaretailoredto local needs.
Better governance will allow for flexibility and
feedback mechanismsinimplementation, and ensure
away of holding the private sector and governments
accountableto thegoals of reform.

However, there is currently little systematic
understanding of what constitutes good processin
reforming alarge and technically complicated sector
such as electricity. What, for example, is an
appropriatelevel and mechaniamfor publicinput into
policy processes? How can regulators mogt effectively
engagethelarger community of stakeholders?What
congtitutes adequate standards of transparency about
technical matters, such as the details of power
purchase agreements? These are all unanswered
questions.

Vi



Goals of the Electricity Governance Initiative

By developing a“toolkit” organized around sructured
questions, or “indicators,” which areused to conduct
detailed empirica assessmentsof thestateof eectricity
governance, theEGI aimsto achievethefollowing
gods

Develop a common language and metric for
stakeholder discussion of governance;

Establish abenchmark of best practice;

Build civil society capacity to enforce
accountability and monitor progress toward
improved governance,

Attract government attentionto and build capacity
for measures to promote and practice good
governanceat legidative, executiveand regulatory
levels,

Promoteaccountability at legidative, executive,
regulatory and utility levels.

The Approach and Methodol ogy

The conceptual framework of the EGI restsonthree
“pillars’ or sub-divisonswithintheeectricity decison

BASELINE INDICATORS:
MAPPING THE ELECTRICITY SECTOR

meaking process. policy, regulation, and environmental
and social aspects of electricity decisions. Policy is
the starting point for decision making and
encompasseskey ingtitutionssuch asthelegidature,
executive, and supplementary actors such asdonors,
conaultantsand civil society. Regulation hasemerged
asakey inditutiond arenafor eectricity, with distinct
and separate governance arrangements. Findly, a
separate category of environmental and social agpects
recognizes that many public stakeholders are
motivated to engage in the sector because of these
key outcomes.

Within each pillar, the toolkit address principles of
governance drawn from the Aarhus Convention —
access to information or transparency, public
participation in decison making, accountability and
redress. Inaddition, weadd afourth principle, cgpacity
of indtitutionsand individualsto meet therequirements
of good governance. Together, thesefour principles
of transparency, participation, accountability, and
capacity, constitute the conceptual framework for a
broader governance framework that embracesarole
for stakeholdersin decision-making.

Thetoolkit itself consists of over sixty
quditativeresearch questionsorganized
by thethreepillars, and crossreferenced

to address the four principles of

-Donor Agencies
-Role of Consultants
-Civil Society Capacity

Substantive | ssues

-Use of consultants
-Procedural clarity
-Disclosure

-Tariff Philosophy

POLICY REGULATORY ENVIRONMENTAL

PROCESSES PROCESSES + SOCIAL ASPECTS
I nstituti onal/Procedural Institutional / Procedural I nstitutional / Procedural
-Legislative Committee -Authority + Autonomy -Clarity of environmental
-Executive -Financial + Human jurisdiction
-Independence Resources -Executive, regulatory &
-Reporting -Function/Jurisdiction legislative mandates
-Reform and policy -Conflict of interest -Setting minimum
change 'APF.E?'S environmental standards
-Planning Agencies -Training -Inclusion of environment in

planning and reform
- Access to redress on social
or environmental grounds

~Clarity of policy -Basis for decisions -Utility engagement w/ public
processes -NGO capacity to address
-Availability of social + environmental issues
supporting documentatior Substantive | ssues
- Media Coverage -Labor impacts
Substantive | ssues -Access to electricity
-Performance Reporting -Affordability

-Project affected people

-Environmental & social
performance reporting
-Greenhouse gas reporting

-Asset Evaluation -Licensing - Renewables
-Privatization -Consumer service and

-Subsidies Quiality of Supply

-IPPs

-Competition

The Electricity Governance I nitiative

Vi

governance, supplemented by abasdline
survey of the sector. Adjustment figure
providesaschemetic that illustratesthis
dructure.

Each indicator promptsthe researcher
to explore a set of characteristics of a
decisonmaking process, whicharethen
reported againg amultiplechoiceformé,
as well as with detailed justification,
explanation and documentation. A
completed assessment therefore
provides both asnapshot of governance
concernsand issues, and adetailed set
of annotations and documentary
resources which provide a more fine-
grained bassfor analysis.

This approach and methodology builds

Application of the Electricity Governance Indicator Toolkit in India



ontwo prior piecesof work. First, the EGI approach
builds onthe experiences of The Accesslnitiative, a
global codition coordinated by the World Resources
Indtitute, which seeksto promote sound environmenta
governance through assessments of information,
participation and justice using a common
methodology.? Second, the content and approach
draw on the Prayas, Energy Group’s survey of
transparency, accountability, participation and
resourcesin regulatory agenciesin India®

The EGI approach focuses on the process or on
“how” decisonsare made, not on*“what” decisons
or outcomes arereached. The premiseisthat good
decision-making processes are necessary to ensure
good outcomes, although in many casesthey may not
be sufficient. However, inpractice, thereisaniterative
relationship between processand outcomes, the EGI

processindicatorsweredesigned by scrutinizing and
diagnosing thecauses of problematic outcomes. The
indicatorsare aso writtento capturenot only formal

processes, but actual practice. Since the EGI isa
multi-country effort, theindicatorswerewrittento be
broadly generalisable, a challenging task given
different political traditionsand histories, evenwhile
preserving spacefor country-specific commentary.
Since differences are captured in the qualitative
treatment rather than the scores, the structure does
not support explicit crosscountry quantitativeanayss.

2 For further information see www.theaccessinitiative.org

8 For further details see www.prayaspune.org/energy/
36_Prayas ERC_Survey.pdf
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Organizational Sructure of the Electricity
Governance Initiative

The EGI was conceptualized and developed
collaboratively by the World Resources Institute
(USA), the Nationd Ingtitute for Public Finance and
Policy (India), and Prayas Energy Group (Pune,
India). Between December 2003 and July 2004 we
designed thetoolkit, subjected it to rigorousexternal
review, and revised the methodology to incorporate
expert feedback. Subsequently, thework has passed
to implementing coalitions in India, Indonesia,
Thailand and the Philippines for national
implementation and analyss. WRI, NIPFP and Prayas
retainresponsibility for aninitia inductioninthetoolkit
approach, review of the assessments, and cross-
country anayss.

The EGI hasbenefited from the generous support of
the C. S. Mott Foundation, the Foreign and
Commonwealth Office of the United Kingdom
through the Renewable Energy and Energy Efficiency
Partnership, the Netherlands Ministry of Foreign
Affairs, the United States Agency for Internationa
Development, and theWallace Global Fund.

Shantanu Dixit, Prayas(Energy Group), Pune
Navroz K. Dubash, NIPFP, New Dehi
SmitaNakhooda, WRI, Washington DC
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1. INTRODUCTION

The Backdrop

Good governance is the keystone of a vibrant
democracy. It is a continuum that looks beyond
periodic elections; it requiresconstant nurturing and
fine-tuning by aninformed, vigilant and active citizenry.
A sectoral approachto good governance practices
provides a detailed understanding of how larger
governance problems shape decisions in specific
circumstance.

This project examinesgovernancein India’s power
sector. Governanceissues are often cited asbeing at
the root of the larger malaise in the power sector.
Moreover, as a key input to industrial processes
and household needs, electricity iscritical to India's
future development and growth trajectory. Both
as a lens onto larger governance processes,
and becauseit isimportant initsown right, electricity
sector governanceisanimportant topic. However,
while governance is often invoked as a problem,
thereislittle systematic effort to describe the nature
of governance problems, let alone solutions.
This project is one modest effort to provide
a structured analysis of electricity governance,
as a means of promoting an informed debate
among the full range of stakeholders on the root
causes of governance problems in the electricity
sector.

Electricity Governance Toolkit

Thisisthe context inwhichthe Electricity Governance
project islocated. It isan initiative that presents a
framework to assess governance in the electricity
sector in a broader context of equity and
environmental sustainability. Theframework conssts
of atoolkit that asks the right questions to €licit
relevant information whichwould help assesswhether

Electricity Sector Governancein India

decision making processesin the power sector are
transparent, allow for public participation, address
concerns of public interest and allow scope for
addressing grievances and deficiencies. In
addition, thetoolkit seeksto assessinstitutional and
civil society capacity to adequately meet requirements
of good process.

Theimplementation methodology involvesfinding
answers to the research questions in the toolkit
and generating indicators of performance based
on the feedback.

The toolkit comprises three main sections. The
first consists of 22 indicators that test the policy
processes predominantly at the national level,
the second contains a set of 23 indicators that
test governance processesin regulation and finally
athird section of 23 indicatorstest environmental
and social aspects of power sector reform. Nearly
half of these indicators are marked as “priority
indicators’, assessment of whichisessential, whereas
the remaining indicators are optional. But the
India team decided to assess all the indicators
S0 asto develop acomplete pictureof the governance
challengesinthe sector. Box 1 shows oneindicator
fromthetoolkit to give moreclarity about the design
of indicatorsinthetoolkit.

Currently, the toolkit is being tested in four
Asgan countries, namely, India, Indonesia, Philippines
and Thailand.

The Indian Project

Thisproject isapilot sudy that tested thetoolkit in
India. Theimplementing teamis sensitiveto thefact
that governance processesinthe power sector cannot
be far different from the processes prevailing



Box 1- Samplelndicator
Section A —Policy Process * PRIORITY INDICATOR *

PP 2 - Legidative (Electricity) Committee

Gover nancePrinciple: Accountability and Redr essM echanism
Relevance of theindicator:

In addition to having capacity, a successful |egidlative committee should be independent and function actively in itspolicy-
making and oversight role, while providing scopefor publicinput and participation.

Values Select Explanation and Judtification

Not applicable/not assessed (O)N. A.

Thereisno mechanism of |egidlative oversight through committee
process or the process has not a single element of effective process | (i) Low

There exists|egidative committee overseeing electricity but
it meetsonly one or two elements of effective process (if) Low -Medium

There exists|egidative committee overseeing electricity but
it meetsonly threeor four eements of effective process (iif) Medium

There exists|egidative committee overseeing electricity but
it meetsfive or six elements of effective process (iv) Medium—High

Thereexists|egislativecommittee overseeing e ectricity and
it meetsall seven elements of effective process (V) High

Guidancefor assessment teams.

The seven key elementsthat make the | egid ative committee process effective:

Committee membersare required to disclosetheir past linksand commercial interestsin theelectricity sector industry
before joining thecommittee

The committee prepares reasoned reports and regular proceedings. Reasoned reports are those that explain thelogic
and thinking behind the committee’ s pronouncements

The committeeisactive; meetsregularly; is proactivein considering issuesrel evant to dectricity, and producesreports
on atimely basis. Examinethe number of meetings held by the committee, the purposes of those meetings and assess
whether significant issues and eventsin the electricity sector during a given period are proactively taken up
Committee undertakes periodic public consultations (after issuing public notice) and its proceedings are open to the
public

Documents brought beforethe committee are made public

Reports and recommendations of the committee are public documents

The executive branch (electricity department / ministry) is required to present an “action taken report” or similar
responseto the committee’ s recommendationsin atime bound manner, and doesso regularly

Obtain detailed documentation pertaining to the functioning of the legislative committees. Key documentsinclude records
and proceedings of meetings, submissions to the committee and reports produced by the committee.

Resear cher Nameand Or ganization:
Sourcesof I nformation:
Additional I nformation:

Commentson thisIndicator:

2 Application of the Electricity Governance Indicator Toolkit in India



elsawhereinthe country and that it will necessarily
have to be located in the larger politico-economic
context of thecountry. Thistoolkit attemptsto examine
the existing governance paradigm and diagnose the
areas of weakness using the power sector as the
detailed case. Indoing so, thefocusof theinquiry is
ondecison-making processes, not thefind outcomes
of thosedecisons, based on theassumption that better
decision-making processesare necessary, evenif not
sufficient, for better outcomes.

Thelndian project had to deal with certain challenges
posed by the federal structure of the country’s
polity. The study therefore, spanned the two tiers
of governance — at the federa level for policy
processes and at the state level for regulatory
processes. Environmental and social aspects of
power reform had to be examined at both central
and state levels. Thus, while the policy and
environmental sectionsweretested at the national
level, regulatory processes were tested in three
states—Andhra Pradesh, Tamil Nadu and Haryana.
The choice of the states was determined by
the availability of civil society organizations with
competent research capacity to undertake the sudy.
The implementing team is aware that the sample
is perhaps too small to capture the variations that
may occur across states in a country where two
dozen gtateshaveindependent regulators, but financid
as well as human resource constraints limited
the scope of the study. The findings on regulatory
processes, therefore, should be considered to
beindicative rather than representative. In addition,
while policy-making occurs at both federal and
state levels, here we only examine federa policy-
making. Thereport should beread withtheselimitsin
mind.

The Sudy Approach

Thestudy wasconducted smultaneoudy at the centra
level and inthree statesover aperiod of nine months
beginning January 2005. The research team
comprised individuals with a wide range of
backgrounds: technica, economic, legal and political,
drawnfromthreestatesand Delhi:
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1 Centre for Environmental Concerns,
Hyderabad represented by Dr. Thimma
Reddy conducted theassessment for Andhra
Pradesh.

1 Consumer and Civic Action Group, Chennd,
represented by Bharat Jairaj, Sriharini
Naryanan and Kirtana Chandrasekhar
conducted the assessment for Tamil Nadu
aswell thenationd levd environmental and
socid indicators.

1 Praja, Delhi was represented by Prof.
K. Surinder Kumar and Rajesh Kumar
who conducted the assessment for Haryana.

1 The project was co-ordinated by Sudha
Mahalingam at Centrefor Policy Research,
New Delhi.

Aninaugural workshop was held in February 2005
to discussthe scope and methodology of the study.
Aneminent advisory panel comprising sector experts,
existing and former government officials, aswell as
former regulators attended the workshop and gave
valuable inputs which have been employed in the
implementation of theproject. These Advisory Pand
members are listed and thanked in the
acknowledgements section.

Theresearchwasconducted over asx month period.
The methodology adopted included extensive
interviews with a spectrum of stakeholdersaswell
as scrutiny of relevant documents to examine
whether the key attributes contained in the toolkit
were satisfied or not. Where appropriate, a case
study approach was also adopted. Values were
assigned to each indicator based on careful scrutiny
of al relevant information. The documentation
provided in the toolkit is extensive and includes,
apart fromthe values assigned and thejustification
thereof, the names of all the stakeholders
interviewed as well as the supporting documents
scrutinized.

A second mid-course workshop with the team
partnersin June 2005 reviewed the methodology,
discussed the chdlengesand attempted harmonisation
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of valuation parameters among the teams. Once
the indicator worksheets were completed, a draft
report was prepared and submitted to the advisory

pand.

A third workshop held in August 2005 provided
an opportunity for team members to discuss the
complete draft assessment and obtain, once again,
feedback fromthe advisory panel onthe completed
assessment, which informed the final report.
While this exercise benefited considerably from
engagement withthe Advisory Pandl, thefind report
represents the views of the authors alone, and the
Panel, which itself encompassed a broad range of
divergent perspectives, holdsno responshility for the
outcome.

This report is organized in three parts, one each
for policy process, regulatory process and
environmental and socia aspects respectively.
Each part presents a brief summary of the main
findingsunder four governance parameters, namely,
capacity, transparency, accountability and
participation. The summary isinterspersed with visual
representation of thefindingsin graphicformat. The
full set of completed indicators is available at
http://dlectricitygovernance.wri.org. Annex 1 contains
atablethat summarizestheindicators, key elements
of the variables examined, and the summary score.
Examples of full, and completed indicators are at
Annex 2.
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2. OVERVIEW OF THE INDIAN POWER SECTOR

The architects of the Indian Congtitution envisaged
electric supply as ajoint responsibility of both the
Centre and the Statesand included it in the Concurrent
List where both the federal and the state legislatures
enjoyed the power to legislate for the sector.
However, over the years, the sector evolved within
the framework laid down by two federa laws, the
Indian Electricity Act of 1910 and Electric Supply
Act of 1948. Vertically-integrated state-owned
monopoly utilities— one for each state —known as
State Electricity Boards—produced, transmitted and
supplied electricity to the consumers within their
jurisdiction, athough a few private licensees
distributing power in citieslike Mumbai, Calcutta,
Ahmedabad and Surat prior to 1948, were alowed
to continue. Thefederal government’srolewasone
of policy-making, planning and co-ordination,
exercised through the Ministry of Power, aswell as
through centra agendieslikethe Planning Commission
and Central Electricity Authority. Table1 givesthe
Satistical overview of Indian power sector.

India's power sector wasoneof theearliest candidates
for structural reformsintroduced in theearly 1990s,.
The choice was prompted by the poor state of utility
finances under government ownership and
management. Consequently, Stateutilitieswereunable
to makenew investmentsin generation, leadingto a
widening demand-supply gap. Therefore, the first
reform phaseliberaized power generation, permitting
and facilitating private and foreign investments in
generation, hitherto the preserve of state-owned
utilities. Thiswasfollowed by moredrastic structura
and governance reforms in the second half of the
nineties. The second reform phase envisaged the
establishment of independent regulatory commissions
whichwould, inter dia, license utilitiesand et tariffs
through aparticipatory process. |n many states, the
SEB was unbundled into its functional constituents,
namely, generation, transmissonand distributionand
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theunbundled entitieswere corporatised. Intwo Sates
—Orissaand Delhi —distribution companieswere also
privetized.

The second reform phase can be said to have ushered
inrelatively greater trangparency inthefunctioning of
India's power sector. At the core of institutional
reformswastheindependent regulatory commission
designed to provide participatory space for
stakeholders in decision-making processes.
Procedural reformstargeted greater transparency,
access to information, structured avenues for
participation and mechanismsfor grievance redressal
etc. All regulatory commissonsroutindy hold public
hearings where stakeholders — utilities as well
consumers — are provided a forum to voice their
concernsand viewpointsso that decision-making is
more accountable.

Thethird phase of reformswasintroduced in 2003
with the passage of the Electricity Act 2003 which
consolidates the laws relating to generation,
transmission, distribution, trading, regulation and use
of dectricity and repedstheearlier lawsinthisregard.
At the core of the new law is ‘open access to
transmission and distribution networks, which seeks
to introducelimited marketsin electric supply. The
role and remit of the regulators — who are now
required to facilitate competition even asthey ensure
affordable eectricity tariffs— aswell asof thefedera
government - whichisnow required to make policies
to operationalise the mandate of the new law - are
now muchwider. Withtheintroduction of marketsin
electric supply, rational pricing policies seem
appropriate and desirable. Yet, both policy-makers
and regulators need to internalize concernsof equity
and affordability —acutely relevant considerationsin
country like India where a substantial part of the
population remainstoo poor to afford market rates
for power supply. In a post-Kyoto energy
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dispensation, policy makersaswell asregulatorsneed
also follow an environmentally sustainable
development paradigm. Thusthe new governance
paradigmintroduced by Electricity Act 2003 places
enormous responsibilities on policy-makers and
regulators.

The time is just ripe, therefore, to see whether

commensurate with this increased responsibility,
institutions and procedures in place to ensure
democratic decision-making processesthat address
the common good. With structura reformsunder way
for thelast ten years (with some statesundertaking
reformsasrecently asfour years back) it istimeto
prepareascorecard of their performancewithaview

to course correction, where consdered necessary.

Table 1: Satistical Overview of India’sPower Sector

A. Installed Capacity and Electricity Generation - Ownership break-up

Installed Capacity Annual Generation
MW % MillionkWh %
State Sector 65941 56 240300 1
Central Sector 38790 33 296401 50
Private Sector 13688 12 50665 9
Total 118419 587366
Captive (connected to grid) 14636

B. Installed Capacity and Electricity Generation —Fuel break-up

Fud Installed Capacity Annual Generation
MW % MillionkWh %

Cod 67791 57.2 486301 82.8

Hydel 30935 26.1 84497 144

Nuclear 2770 23 16838 29

Gas 13112 111 0.0

Others 381 32 0.0

Total 118419 587636

C. Electricity Consumption Pattern (Million kWh, MU)
Domestic | Commercial | Industrial | Railways | Agricultura | Other Tota
1950 525 309 2604 308 162 249 4157
1961 1492 848 9584 454 833 630 13841
1974 4645 2988 32481 1531 6310 2292 50247
1980 8402 4657 45956 2301 13452 3316 78084
1990 20577 9548 80694 4070 44056 7474 175419
2002 79694 24139 107296 8106 81673 21551 322459
2004 89736 28201 124573 9210 87089 22128 360937
D. Per Capita Consumption (kWh) 625
Un-dectrified —Rural Households 56%
Projected capacity addition by 2012 (MW) 1,00,000

Source: CEA, Monthly Report — March 2005
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3. THE POLICY PROCESS

The design of electricity reforms is normally the
prerogativeof thelegidaturewhichlaysdownthelegd
framework for thesector, and of theexecutive - both
at central and the statelevels- which then fleshesout
policy withinthisframework. In practice, electricity
policy isdesigned throughinterplay between executive
and regulator with formal and informal input from
stakeholders. Therefore, this section examinesthe
governance mechanismin the policy sphere with a
focusonthetwo ingtitutions— thelegidatureand the
executive—but with some attention to other actors
such asdonors, consultants and civil society. While
emphasis hasbeen substantialy on centrd level policy-
making, thereareacouple of indicatorsthat also look
at state-level policy processes.

The toolkit addressing policy process has 22
indicators which cover al the four governance
principles, namely, capacity (4), accessto information
or transparency (9), participation (3) and
accountability and redress (6). The 22indicators span
113 discretekey attributesaddressing specific agpects
of each governance mechanism. For instance, PP 5
whichevauatestheroleof advisory agenciesassising
the Ministry of Power inpolicy formulation, examines
gx key attributes- thetermsof referencewhich outline
the role and mandate of the committees, the range of
stakeholdersrepresented intheir composition, their
accessto adequate financia resourcesto performthe
tasksassigned to them, the number and frequency of
their meetings, whether such meetingswereheld after
public notification, whether thereispublic disclosure
of theminutes of such meetings, whether theexecutive
publicisesitsresponseto the recommendations made
by the committeesetc. Pleaserefer to Annex 1to
seeasummary table of indicatorsaswell asattributes
and information about which attributes aremet, and
theoverall scorefor eachindicator.
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Vaues havebeen assgned to variousindicators after
arigorous analysisof information collected through
interviews with a range of stakeholders
(parliamentarians, standing committee members,
officidsof Ministry of Power, Planning Commission,
Central Electricity Authority, State governments,
donor agencies, consultants, civil society
organisations, etc) aswell asexamination of relevant
documents. Theanalysisaswell asthe supporting data
has been documented in detail under each indicator
in the toolkit. For select indicators, a case study
approach hasbeen used to arrive at values. Criteria
for case selection included significance of the case
for national policy debeate, whether it isof recent origin
and therefore indicative of future trends, and the
availability of information. Asisawaysthe problem
with casestudies, it isdifficult to ensurethat acaseis
adequatdly representative. For the policy analyss, the
Nationa Electricity Policy has been used asthe case
study to assessthe extent of public participationin
policy-making, and theN. K. Singh Committee that
drafted theNationa Electricity Policy isthecase study
used to evaluate the functioning of advisory
committeesto the Ministry of Power.

Inthefollowing sectionswe present thesalient findings
of thisinquiry under each governance principle.

Transparency

Transparency is a pillar of good governance.
Trangparent decison-making processescan lead to
better acceptance of policies by the genera public.
Thisindicator brings under the scanner, arange of
institutions - ministry of power,(5 indicators)
consultants advising on reform policy (1), donor
agenciesfunding and directing reforms (1) and even
theroleof themediain portraying policiesthat impact
thepublic(1). It also examines processesadopted in
policy-making. Out of the9 indicators assessed for
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trangparency, four record a“Low” value, indicating
complete opacity whiletwo moreindicatorsscoreonly
margindly higher at “low-medium’.

Formulation of the Nationd Electricity Policy, arecent
policy initiative of consderableimportancewas used
asacasestudy to evaluate thedegree of transparency
ininstitutions and processes. The draft policy was
posted on the website and public comments were
solicited. Thefina policy wasnotified nearly one year
after posting on the website. Though the processfor
decision-making was clear and transparent to
participating stakeholders, thelatter did not include
consumers who are impacted by the policy. There
wasno sysemetic effort to reach out to disadvantaged
communitiesto explain theimplications of the new
policy. Thus, the process of policy-making envisages
limited scopefor meaningful public contributionina
formal, mandatory manner and it islargely left to the
discretion of the concerned decision makers. Even
where public participationis possible, itishampered
by lack of accessto relevant data, documents, and
anaysisonwhichdraft policiesare based.

While consultantsplay an increasingly important role
in policy-making, their role and reach have remained
entirely non-trangparent. For example, theresearch

for theseindicatorsreveded that M oP had appointed
a consultant while developing guidelines for
competitive bidding, but even thefact that MoP had
appointed such consultants was not made public.
Similar was the situation in the case of N.K. Singh
committeefor preparing draft nationd policies. Inthe
circumstances, it's not surprising that the other
attributesof thisindicator, (e.g. making public inputs,
anadysisand reports provided by consultants) are not
eveninthereckoning. Asaresult thisindicator was
assgnedthevaue“Low”.

Asinmany other countries, donor agencies play an
important roleininfluencing the courseand content
of reforms. Yet thereislittle attempt, on the part of
the government, to bring transparency totheir role
and contribution. For their part, donor agencies have,
inrecent years, made public key documentsbut donor
influenceover reformdecisonsremainsunclear. Other
non-donor influenced decisions also remain non-
trangparent. For example, vita policy decisons- such
asthe amendment to the then existing law to allow
private investments in power generation, or the
methodology used for privatisation of state-owned
power utilities — were adopted without extensive
legidative debate or informed public consultation.

Role of donor agencies during
policy reform (PP 8)

Clarity about decision-making |

process on reforms (PP 9)
Scope of background policy :l
information available (PP 10)
Information available to prllC :l
regarding consultants (PP 11)
Quality of media coverage about :l
reform decisions (PP 16)

Process of priVatiZatiOn and 7:|
bidding (PP 18)

Indicator

Trangparency in alocation of
subsidies (PP 19)

Independent power producers

(PP 21)

Competition policy (PP 22)

NA Low

Low-middle Mediu Medium-high High

Figure 1: Transparency in Policy Process
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Media coverage of key policy issues—which could
haveimprovedthelevel of trangparency - was sketchy
and uncritical. Theonly transparency indicator that
has scored the highest in our assessment isthe subsidy
mechanism of Government of India - the Accelerated
Power Development and Reforms Program
(APDRP) subsidies given by Gol to accelerate
digtribution reforms. However, this experience may
not berepresentative asthe APDRP schemeisunique
assubsidiesgo to state governmentsrather thanto
end-consumers. The latter are more likely to be
marked by populist pressuresand corruption.

Figure 1 givesadiagrammetic representation of the
vauesassigned to each of thetrangparency indicators
inthepolicy process section.

Participation

Participatory governance isthetouchstone of good
governance. Therefore, thissectionlooksat avenues
for participatory decision-making. In particular, it
examinesthe extent to which advisory committees of
Ministry of Power envisage consultative processes,
not only with state governmentsand utilities, but also
with consumerswho will beimpacted by these policies
Of thethreeindicatorsassessed for this section, one
relatesto ingtitutiond issues, for whichthe Task Force
headed by N.K. Singh to draft National Electricity
Policy wasused as acase study, whiletwo relateto
processes, for whichthe National Electricity Policy
wasthe case study.

Asan example of an Advisory Committee, the NK
Singh committee had aclear role and mandateinthe
terms of reference provided to it. Comprised of a
range of gakeholders, the committee had accessto
adequate financial and human resources. Our study
found that the advisory committee had engaged the
services of aconsultant to provideinputs, but thisfact
was not disclosed to the public, nor were consultant
inputsmedepublic. Transcriptsof advisory committee
meetingswere not maintained. Minutesof themesting
were not madeavailableto thegenerd public athough
thedraft policy was put onthewebsitesof theMinistry
as well as the Planning Commission, soliciting
comments and feedback fromthe public. However,
thefact that public inputswerebeing solicited onthe
draft policy was neither notified nor publicised. No
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effort was made to reach out to disadvantaged
communitiesto explain to themtheimplications of the
proposed policy. Inshort, participation envisaged was
aone-way processwith neither the committee nor
the ministry considering it necessary to provide
responsesto any feedback received fromthe public.

An exploration of the process behind drafting the
Nationd Electricity Policy (NEP) illustrated that public
participation is by no means accepted or practiced
asamandatory sepindectricity policymaking. There
was no well laid out procedurefor participation, and
other necessary steps such as availability of
documents, communicetion of decisions, opportunities
for hearings, feedback on resultsand so onwereadl
lacking. Thisisnot to say therewasno consultation;
some stakeholdersdid indeed file comments. But the
consultation was ad hoc, not opento all, and there
was lack of clarity on how the resultsof consultation
were used. All these indicate a highly inadequate
process of public participation. Thereareindications
that other policy processes, notably around rural
electrification, were organised around a more
complete public participation process, but the
experience of the NEP suggeststhat much morework
needsto be done on public participationin electricity

policy making.

Figure2 givesadiagrammetic representation of the
vaues assigned to each of theparticipationindicators
inthissection.

Accountability

Accountability of legidators, executive, regulatorsand
utilities to consumers is an integral part of good
governance. There are severa ways of ensuring
accountahility, suchas by putting in place mechanisms
to ensurethat thevoicesof thosewho will beimpacted
by policiesare heard and listened to, ensuring that
those who make policies do not harbour conflict of
interest which might skew policies, requiring a
reporting back ontheresultsof consultation and other
deliberation processes, vigorous outreach to
stakeholders, and independent verification. Theseare
examples of the considerations applied to the
indicators in this section. Of the five indicators
assessed, two assesslegidative accountability while
three addressexecutive accountability.



Advisory committeesto the dectricity
ministry/ departmert (PP5)

Qudity of public participation process during
reformor policy decisions (PP 14)

Indicator

Quality of participationby stakeholders and
governet resporsiveness (pp5)

NA Low

Low-niddle Medium Mediumtigh Hgh

Figure2: Participation in Policy Process

The exigtence of legidative committee (parliamentary
standing committee) does provide a mechanism of
legidative oversight through committee processand
itsfunctioning is proceduraly satisfactory. But there
are some structural weaknesses. Theprovisionsto
prevent conflict of interest on the part of committee
members are both weak and weakly enforced.
Besides, committee proceedings are held behind
closed doorsand the only expertsthat the committee
generdly consultsarethose suggested by the Ministry
of Power. Perhapslegidative committeesdo not have
accessto diverse perspectivesand they rarely get to
hear the views of publicinterest groupson proposed
policy changes. Thus, accountability of legidatorsto
consumers ranks rather low although on other
parameterslike periodic meetingsand deliberations,
thefunctioning of the standing committee wasfound
to be satisfactory. However, the debate on the floor
of the House — as distinct from committee
deliberations - on key reform legidation such as
Electricity Bill 2001 (which later became Electricity
Act 2003) was sketchy and largely uninformed.

Executive accountability wasfound to berather low
intwo out of the three parameterson which it was
assessad. Consultant recommendationswhichformed
key inputsinto policy were not subject to independent

review. The executive' slow accountability was aso
manifest inthe example case of privatisation of state-
owned utilities. Specificaly, themethodology for asset
valuation/balance-sheet restructuring, akey element
intheprivatisation process, wasnot disclosed to the
genera public nor debated, although these were
public assetswhich were being privatised. Theonly
indicator on which MoP was assessed to be
sufficiently accountable wasin the administration of
subsidiestargeting distribution reforms.

Figure3givesavisud depiction of thevalues assigned
to each of theindicatorsinthis section.

Capacity

Capacity is assessed across the spectrum of
stakeholders. Oneindicator each has been devoted
to assessthe capacity of legidatorsto overseedrafting
of reform laws, and of the Ministry of Power to
formulate policiesindependently; capacity of policy
planning agencieslike Central Electricity Authority to
effectively assist Ministry of Power in decision-
making, and of civil society to effectively participate
in policy-making was also assessed.

Legidative capacity as manifest in Parliamentary
Standing Committee on Energy ranks mediumin our
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Procedures of |legislative committee
(PP2)

Annual reports of the dectricity
ministry / department (PP4)

Debate on reform / restructuring law

or other key policy change law (PP7)

Indicator

Independent review of

recommendeations by consultants (PP

12)
Methodology for asset valuation /

balance sheet restructuring during

reforms (PP 17)

Accountability regarding subsidies

(PP20)

NA

Low Low-middle Medium Medium-high Hig

Figure3: Accountability in Policy Process

assessment. Membersarenot necessarily nominated
to committees on account of their expertise onthe
subject; infact, thereis no attempt to even develop
such expertise through structured training programs.

Besdes standingcommitteesdo not evenhave access
to trained or expert staff to assst themintheir tasks.
As for financial resources available to legidative
committees, these are neither predictable nor under
the committees own control, athough so far,

resources have never been a constraint for the
successtul functioning of thecommittees. Findlly, while
committeesdo havethe authority to consult experts,

usually consultation occurs through a structured
consultative mechanism with the line ministry.

Therefore, it can be argued that parliamentary
committees’ access to expertise and knowledgeis
circumscribed by their ability to independently identify
experts.

While assessing the independence of the Ministry of
Power, this study found that the recruitment and
gaffing rulesand procedures allow enough flexibility
to theminister to gppoint (or remove) candidates of
his choiceto the ministry, including thetopjobinthe
bureaucracy. Our research aso found that provisions
for preventing conflict of interest on the part of MoP
officiasarenot satisfactory.

Technical capacity intheform of astatutory expert
agency isavailable through the office of the Central
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Electricity Authority, but this organisation is not
accorded the importance it deserves. The statute
envisages CEA to beasubsidiary of the Ministry of
Power, entrusted with aconsultativerole. CEA has
the authority to seek information from stakeholders
and make recommendationsto Ministry of Power on
key policy issues, but these are not binding on the
latter. Besides, MoPis not evenunder obligationto
explain reasons for not accepting CEA's
recommendations. Theinteraction between CEA and
MoP, though structured, occurs behind closed doors.

A scrutiny of civil society organisationsactiveinthe
policy arenareveasthat there are only two CSOs
with demonstrated cgpacity to engagein power policy
debate based on informed positions and sound
analyss. Thisisgrossly inadequate, considering the
size of the country and the range and complexity of
the issues facing the sector. Despite the acute
asymmetry between consumers and the other
stakeholders, this crucia capacity constraint had not
even been acknowledged in thereform discoursetill
recently. Only therecently notified National Electricity
Policy mentions that governments and regulatory
commissions need to take effortsto build capacity of
consumer groups.

Figure4 gives asngpshot of the valuesassigned to
eachindicator under this section.



Capacity of legislative committee (PP 1)

Independence of electricity ministry / department from
the executive (PP 3)

Indicator

Distinct planning / policy agency (PP 6)

Capacity of organizationsin civil society (PP 13)

NA Low

Low-middle Medium Medium-high High

Figure4: Capacity in Pdicy Process

Thus, thescore-card on governanceinpolicy process
indicates several lacunae in terms of all four
governance principles. Despite the medium score
awarded to capacity, al stakeholders can do with
capacity strengthening: policy planning agenciesthat
plan, adviseand monitor the functioning of the sector
need to be taken more serioudly, civil society capacity
to effectively contributeto policy processesneedsto
be srengthened. Evenlegidatorscando withtraining.
Asfor transparency, policy processes ought to be

moretransparent, especialy when decisonsaremade
on key issues such as privatisation of state owned
utilities, or on IPPpolicy. While consultantsare used
widely to adviseon palicy, their roleremains secretive
and this needsto be made moretransparent. Infact,
policy-making islargely done behind closed doors
pre-empting public participation which in turn,
contributes to poor accountability. The advisory
committee sysemisapoor substitutefor participatory
policy-making.

K ey Recommendations— Policy Process

The policy process section of thedectricity governancetoolkit consstsof 22 indicatorswith over 100 discrete
key attributes. Theseindicatorsand attributesidentify specific measuresthat need to be adopted to improve
thegovernanceinthe sector. ThisBox highlights some of thekey, macro recommendationsemerging fromthis
anayss.
1. Reform policy making processesat the national level to introduce mandatory provisionsto ensure:
a) Clarity injurisdictionsof ingtitutions
b) Clarity inproceduresand timelinesto be adopted,
c) Public accessto background analysisand expert inputsthat formed the basisof draft policy
d) Proactivedissemingtion of draft policiesto solicit inputsfromwider cross-section of the society, especialy
weaker sections
€) Publicaccessto commentsand suggestionsreceived fromall stakeholders
2. Ensuretrangparency inthe selection of regulatory commission members, through measuressuch astabling
the report of the selection committee before thelegidature.
3. Ensuregreater transparency intherole played by consultants and donor agencies, through measuressuch
ascompulsory disclosure of consultant/donor terms of reference, selection criteria, and dissemination of
reportssubmitted by consultants.
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4. THE REGULATORY PROCESS

Regulatory Commissions are akey element of the
power sector reform paradigm. Structural reformsin
the sector have focused on unbundling integrated
eectric utilitiesand esablishing regulatory commissons
bothat thecentreand at the statelevel. Key functions
hitherto performed by the state have now been
delegated to thisnew governanceinsgtitution. Hence,
our study devotes a separate section to assess
regulatory processes. The toolkit examines 23
indicatorsrelating to theregulatory process. Similar
to thepolicy process, theseindicatorscover four good
governanceprinciplesviz. Capacity (7), Information
(7), Participation (3) and Accountahility and redress
(6). Spread acrossthese 23 indicatorsare nearly 80
discrete attributes, each examining aspecific aspect
of aparticular governance mechanism. For example,
indicator RP 4, relating to selection process of
regulatory body members, covers5 atributesranging
from ‘well-defined procedures to ‘existence of
differing tenures . Pleaserefer toAnnex 1to seea
summary of theindicatorsaswell as attributes and
informetion about which attributesaremet, and overall
scorefor each indicator.

Indiahas state level regulatory commissions, having
jurisdiction over intra-state matters, in nearly two
dozen states in addition to a Central Regulatory
Commission, withjurisdiction over inter-stateissues.
Since retail electric supply is essentiadly a state
responsibility, the Indiacountry study hasapplied the
indicator toolkit to andyseregulatory processinthree
dates, viz. AndhraPradesh, Haryanaand Tamil Nadu.
We are aware that the diversity and differencesin
regulatory processinlarge number of states may not
be captured by this small sample, but owing to
resource and other constraints, we have had to limit
our sampleto three. However, we have chosen Sates
inwhich regulatory commissonshavebeen functioning
for awhile and see the results as indicative, rather
thanrepresentative, of ectricity regulatory processes
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inthe country asawhole.

Similar to theother sectionsof thetoolkit, valuesare
assgned to different indicatorsin Regulatory Process
section on the basis of interviews with diverse
stakeholders (regulatory commission members and
staff, academics, civil society organisationsetc.) and
are supported by sound analysis and detailed
documentation of researchresults. Inthefollowing
sub-section, we present the salient results of this
inquiry grouped under the four good governance
principles.

Transparency

There are seven indicators on accessto information
that addressthe entire gpectrumranging fromselection
of regulators to use of consultants by regulatory
commissions. This section aso looksat procedural
certainty about regulatory process and decisions
including their dissemination, availability of relevant
documentsto the public for meaningful participation
in regulatory processes and periodic performance
reportsby utilities.

The study found that the processesfor selection of
regulatorsare neither transparent nor independent and
thedigibility criteriafor regulatorsare vague enough
to allow lessthan optima choices. Thisinferenceis
borne out by thefindings of Toolkit Indicator RP-4
But it isinteresting to find some variation between
states. For instance, in Andhra Pradesh, the selection
process seems to have a greater degree of
trangparency whilein Tamil Nadu, it ranksthelowest
of thethree. Thelow score owesto thefact that the
Sate government went to the extent of disbanding the
selection committee, which nominated a candidate
unacceptableto theformer.

By contrast, regulatory procedures provide good
scopefor transparency. All three regulators studied
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provide procedura certainty about processes. Legal
procedures and operating provisionsfor disclosure
of documents, periodic performance reports,
dissemination of decisions, procedures for public
accessetc. scoreinthe“low-middle”’ to “medium”
category for the states studied, although there are
somevariaionsacrossstates. For example, disclosure
of documentsin the possession of regulators aswell
astheprocedure for alowing public accessto these
documents ranks medium in Andhra Pradesh and
Haryana while Tamil Nadu scores lower on this
attribute. Inall the statesreviewed, dissemination of
regulatory orders is moderately satisfactory. Only
Tamil Nadu found periodic performancereporting by
itsutilitiesmoderately satisfactory.

Whileformal proceduresfor accessto information
aremoderately satisfactory, if not perfect, ascrutiny
of thedetails of these procedures also suggeststhat
thereissomedistanceto go to makethese procedures
practical and user-friendly. For example, regulators
typically fall to have a well-indexed database of
documents, adaunting obstacle given thevolume of
information, they do not have material in local

languages, and areinsufficiently proactivein getting
informationto stakeholders.

Finally, anareawhere both proceduresand practice
areweak isthe use of consultants. While all three
commissionssurveyed employed consultantsto assst
themintheir work, they were uniformly opaque on
therole played by the latter. Consultant reportsare
not made public. Since many regulatorsinindiarely
heavily on consultant input, thislacunaisan area of
concern.

Figure5 givesasnapshot of thevauesassigned to
the various transparency parameters under the
regulatory process section.

Participation

Threeindicatorsexamine avenuesfor participationin
regulatory process. Thefirst examinestheregulatory
space available for public participation in terms of
public hearingsand open proceedings both of which
rank mediumto highin all thethree states surveyed.
However, none of thethree ERCsreviewed hasmede
any effort to put in placeaninditutional mechanismto

Selection of regulatory body members (RP4)

Information available to public regarding use of
consultants (RP9)

Procedural certainty about regulatory process
and decisions (RP10)

Disclosure of documents in possession of
regulatory body (RP12)

Indicator

Procedure for public access to regulatory
body documents (RP13)

Dissemination of regulatory body's decisions (RP19)

Periodic performance reports by licensees / utilities
(RP20)
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represent theinterestsof disadvantaged sections of
consumers. Civil society interventionsin regulatory
space have been modest in all the three states
surveyed, with Haryanafaring lower thanthe other
two. In Andhra, individuas making interventions have
been restrained from doing so becausethey areaso
utility employees—citing servicerulesfor government
employees. But in a sector like electricity with its
complexities, it is unrealistic to expect the common
manto intervenemeaningfully intheregulatory process
with hardly any systematic efforts on part of
governments, regulatory commissions and donor
agenciesto build capacity of consumer and citizen
groups. ERCs have not been sensitive to this need
for special skills and capacity. While Andhra and
Haryanareguest the ERC staff to make submissions
on behalf of the public, such submissions rarely
address the interests of the weaker sections with
sufficient strength. Thus participationinregulatory
processisfrustrated by lack of capacity. ERCshave
sgnally failed to build capacity of weaker sectionsof
stakeholders.

Figure6 presentsavisua overview of the extent of
participationinregulatory process.

Accountability

This section examinesingtitutions, mechanismsand
procedures in place for ensuring regulatory
accountahility. Of the six indicatorsassessed for this
section, onedealswith institutionsand therest with
mechanismsand procedures. Onthewhole, thethree
ERCsunder review seemto have fared reasonably
well intermsof accountability parametersalthough
thereare someweaknesses arising mainly out of lack
of proactive steps by ERCs to operationalise the

transparency and public participation mandate.

Amongingtitutions, the Appellate Authority thet looks
into appeals from regulatory orders has been
edtablished and hasjust begunfunctioning. Yet, it does
not detract fromtheinherent powersof the courtsto
hear appedls. Thusingtitutional structuresinplaceto
ensure regulatory accountability are satisfactory.
Provisonsto prevent conflict of interestsof regulators

Space for public participation
in the regulatory
process (RP 14)

=

Institutional mechanism for

representation of interests
of weaker sections /

Indicator

stakeholders (RP 15)

Interventions by civil
society in the regulatory

AR 11

NA Low
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Figure®6: Participation in Regulatory Process
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arewd|-definedindl thethree tatessurveyed. Legd
provisonsrequireregulatorsto give reasoned orders,
athough theHaryanateamfound that theregulatory
commission waslessresponsive to public comments
andinputs.

RP 21 examined regulatory certainty and predictability
manifest in tariff philosophy papers put out by the
Commissions. Tamil Nadu and Haryanacommissions
devoted moderateattention to somethekey attributes
of thisindicator, namely, sound analysis of various
impactsof tariff, and even enlised public participation
indrafting the philosophy paper. AndhraPradesh, on
theother hand, did draft atariff philosophy paper and
circulate it for comments, but never notified it.

Mechanism for ensuring Standards of Performance
by utilitiesisin placein all thethree states surveyed.
All ERCshave well-defined and adequate powersto
issue, revokeand amend licences. Similarly, thelega
provisionsthat empower theregulator to scrutinise
power purchase agreementsare unequivoca athough
the Andhra Pradeshregulator has displayed coyness
intheinterpretation of these provisions.

Figure7 givesavisual depiction of our assessment

of accountahility parametersin theregulatory process
Capacity

Out of seven (7) ‘ capacity’ indicatorsinthetoolkit,
broadly speaking, four ook at capacity of governing
ingtitutions i.e. Regulatory Commissions, intermsof
legal authority, autonomy and remit, whicharecrucial
requirementsfor effectiveregulation. In other words,
these indicators evaluate the structural and legal
provisons governing theregulatory process, or the
regulatory hardware, asit were. Inaddition, three(3)
other indicatorslook at the softwareor non-structural
aspects of capacity, such astraining mechanismsto
enhance techno-economic decision making capacity
of the regulatory body membersand staff aswell as
effortsundertaken by regulatorsto enhance capacity
of weaker sectionsto effectively participate in the
regulatory process.

Figure 8 providesasnapshot of valuesassgned to
different * capacity’ indicatorsfor thethree states.

AscanbeseenfromFigure8, inal three states, four
indicatorsreating to thestructura arrangements, show
“high” degreeof ingtitutiond cgpecity. The consstency

Conflict of interests of regulatory
body members (RP5)

Appeal mechanism (RP7)

Orders and decisions of the

S regulatory body (RP18)
=
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=
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- Tariff philosophy (RP21)
Licensng (RP22)
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inthe values across states is due to Electricity Act
2003. The Act isapplicablein al Indian statesand
provisonsof thisAct prevail over any sateleve Acts
have differing provisions. Since nearly 20 attributes
inthesefour indicatorsarereflected inthe Electricity
Act 2003, the“hardware” dimension of Regulatory
Commissionsiswell satisfied and scores“Highest”.
For example, someof thekey attributesmet arelegal
existence of independent regulatory commissions,
provisionsrelating to autonomy (fixed and differing
tenures of RC members, financid autonomy etc.) and
significant legal authority in terms of seeking
information and enforcing decisions/orders.
Considering the different context of power sector
issuesand structure indifferent countries, thetoolkit
requires assessment teamsto develop alist of “ critical
functions that must beentrusted to theregulatory body
in the specific country context. Indiateam identified
six such critical functions, which must have been
entrusted to theregulatory commissions, these are,
1. Regulation of power purchasefromall sources, 2.

Determination of bulk supply tariff, retail supply tariff,
transmission chargesand whedling charges, including
cross subsidy surcharge. 3. Issue of transmission,
distribution and trading licenses, 4. Ensuring fair
competition and prevention of market power/
monopoly 5. Setting service standards. 6. Advising
state government on sector policies. Anaysisof the
Electricity Act 2003, showsthat al these functions
have been entrusted to the regulatory commission,
leading to a“high” valuefor indicator RP 3 which
looksat functionsof theregulatory commission.

Though, theregulatory processgets* high” vauesfor
indicators relating to the structura capacity, the
effectiveness of this seemsto be compromised due
to“low” to*“medium’” valuesfor three other indicators.
For example, training opportunitiesfor regulatorsand
thar saff, werefound to belimited and lopsded. Such
training asisavailableisusudly conducted by agencies
which haveastake in theimplementation of reforms
and as such, possibly reflect singular perspectives.

Institutional structure for
regulatory decisions (RP1)

Authority of the
regulatory body (RP2)

Functions /jurisdiction of
the regulatory body
(RP3)

Indicator

Autonomy of regulatory
body (RP6)

Training of regulatory body
members and staff (RP8)

Pro-activeness of regulatory
body (RP 11)

Capacity building of weaker
stakeholders (RP 16)

NA Low
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Figure8: Capacity in Regulatory Process
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Moreover, as our research for indicator RP 16,
demonstrates, hardly any efforts are being made by
either state government, or regulatory commissions
or donor agencies in al three states to enhance
capacity of civil society to effectively participate in
the regulatory process. None of the commissions
surveyed werefound to be proactiveenoughin their
functioning intermsof taking up suo motu petitionsor
imposing penalties for non-compliance with their
orders. Haryanawasfound to betheleast proactive
of thethree. Andfinally, none of thethree commissons
surveyed deemed it necessary to build the capacity
of weaker sections of society to participate in the
regulatory forum. Inshort, reformshave cregted fairly
robust ingtitutions, but have donelittleto equip human
resourcesto take advantage of them.

To summarise, the hardwareintermsof regulatory
capacity- existence of statutory institutions with
adequate authority, autonomy and remit - is
satisfactory. However, thereisneed to strengthen the
software in terms of more transparent selection
processes for regulators and systematic,
comprehensive and well-rounded training effortsto
strengthen regulatory capacity. Regulatorsalso need
to function more proactively and go that extramileto

ensurethat theinterests of the most disadvantaged
among theregulated don’t go unaddressed, athough
thisisnot expresdy stipulated inthe Act. After all,
being pioneersin an uncharted area, regulators have
the responsibility to correct the asymmetry in civil
society knowledge and capacity. Regulatory
trangparency should extend to maintaining anindexed
database of relevant documents and having
proceduresin placeto provide public accessto such
documents. The role of consultants who advise
regulators needsto betransparent.

Institutional mechanisms for ensuring regulatory
accountability are in place and when assessed for
accountability, the regulatory hardware appearsto be
robust enough. There arewell-defined provisonsto
prevent conflict of interest. Accountability is also
strengthened by legal provisions that require
regulators to give reasoned orders. Regulatory
certainty and predictability hasbeen manifest intariff
philosophy papersput out by the Commissions. That
the regulatory commissions are designed to be
participatory has enhanced their accountability, but
lack of civil society capacity impedes effective
participation.

K ey Recommendations—Regulatory Process

fromthisanayss.

Theregulatory process section of the éectricity governance toolkit consstsof 23 indicatorswithnearly 80
discretekey atributes. Theseindicators and attributesidentify specific measuresthat need to be adopted to
improve thegovernanceinthe sector. ThisBox highlights someof the key, macro recommendationsemerging

1. Devedoptraining and capacity building mechanismsfor regulatory commission members, staff, aswell as

government officials(e.g. those assisting legidative committees) and civil society organizations. Such
effortsshould amat providing specialized training on technical, economic, and legal aspects, basic multi-
disciplinarily capacity building. Such training and capacity building efforts should ensurethat participants
are exposed to diverse perspectives and social policy approaches.

. Create mechanismsfor provision of financial aswell asanalytical — technical, economic and legal —
resourcesto civil society groups and weaker / marginal sectionsof society, to ensure effective public
participationinthe regulatory process.

. Create mechaniss, inthe working of theregulatory commissons, to operationalise varioustransparency,
accountability and participation related provisonsin the Act and regulations, through measures such as
easy accessto al relevant information and documents, provision of greater democratic space for civil
society participation and easy accessto redressal mechanisms

Application of the Electricity Governance Indicator Toolkit in India



5. ENVIRONMENTAL AND SOCIAL ASPECTS

Power reformsinindia, aselsawhere, need to balance
thetwin objectivesof development and sustainability.
Only half the householdsinthe country have electric
connections. Improving accessto electricity at prices
affordableto themgjority of the poor isaparamount
concern for the State. In a post-Kyoto world,
development of power sector cannot be segregated
from the pursuit of a clean energy paradigm. Thus
environmental and social aspects of power
development assumecritical importance.

This section of the toolkit therefore, looks at 23
indicators that address environmental and socia
aspectsof power reforms. In particular, it looks at
laws, processes and ingtitutions which internalize
environmental and socia considerations in power
sector development. Likeintheother sections, these
areorganized under four governance principles. Of
the 23, 5 are capacity indicators, 4 address
transparency, 5 indicators are devoted to
accountability and 9 examine participation. Each
indicator looksat severd key attributesand together,
the 23 indicators examine morethan 130 attributes.
For instance, ESA 8looksa incluson of environmenta
considerationsin the nationa electricity plan. The
attributes examined whether there ismorethan one
mechanism employed to seek publicinputsinto draft
of plan, evidence of systematic effort to seek inputs
into plan fromless-privileged or potentialy affected
populations, reasonable public comment period,
whether theagency that developed planthe disclosed
public comments provided etc.

Theresultsobtained inthissection have been arrived
a after detailed interviewswith severa stakeholders
such as regulatory commissions, civil society
organizations, Ministry of Environment & Forests,
Government of India, utility officials, academics,
consultantsetc. Onceagain, our analysesare backed
by detailed dataand documentation. Inthefollowing

Electricity Sector Governancein India

sub-section, after abrief introduction outlining our
assessment of the overall scenario inIndia's power
sector, we present the results of our analysisof ESA
indicatorsgrouped under four governance principles.

Transparency

Foremost among attributes of good governanceisthe
requirement of transparency. In afederal polity like
India, there is need for coordination across
departments/ ministries, or between central and state
governments, for granting approvalsor exercising
authority over environmenta issues. Thereisalso need
for transparency about where authority liesand when
it isexercised and the checks and balance between
these ingtitutions. Therefore our team looked at
transparency in procedures, authority and
accountability inaddressing environmentd clearances.

The EIA Notification grants clear authority to the
MoEF and to the State Government (in some cases)
to grant environmental clearance. The powersand
functionsareclearly delinested ontheissue of sudying
possible environmental impactsof new power plants
or expansion of old power plants.

However, therole of the primary executive agency
entrusted with planning and developing the power
sector —i.e., the Ministry of Power (MoP) — does
not seem to have an express mandate for
environmenta and social aspects. Thereisno mention
of EIA in the charter of MoP and even the policy
documents put out by MoP such as Rural
Electrification Policy or Nationa Electricity Policy, do
not mention EIA which isdeemed to bethedomain
of the Ministry of Environment & Forests.

Similarly, the role of Regulatory Bodies in
environmental aspectsisgiven only acursory reference
intheElectricity Act 2003 and the Nationd Electricity
Policy. No socia responsibilities are mentioned in
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Figure9: Transparency in Environmental and Social Aspects

ether of these documents barring the reference made
to rural eectrification. Thereforethe mainstreaming
of socid issuesinthedectricity sector islargdy limited
to efforts at energy conservation and at rural
electrification only.

Ontheissueof reporting on ESA, the Annua Reports
of the TNEB (since the TNEB was used as the
gtandard for thisindicator) includesattentionto issues
relating to affordability of electricity services,
employment trendsin the sector, renewable energy
and dectricity theft / distribution losses. Similarly,
documentsavailable on thewebste of the Ministry of
Power and the Energy department of Government of
Tamil Nadu reveal some efforts to report on the
sector’s social and environmental performance.
However, social reporting is limited to rural
dectrification and theenvironmentd reportingislimited
to use of renewable energy and DSM andisassuch
weak.

Thefour transparency indicators assessed yielded an
averagescoreof low to mediumleve of trangparency
whichisdepicted in the accompanying Figure9.

Participation

This section hasthe maximum number of indicators
(9) indicating the importance of participatory
governance especidly inrelation to environmenta and
social aspects of power reforms. When our team
examined whether environmental standards are
evolved in consultation with the peoplewho would
be impacted by them, it found no such evidence.
Although there are minimum standards of emission
prescribed by MoOEF in its various Rules and
Notifications (with requirement for regular reporting),
these standards have been arrived at by the * experts
with no public consultation or publicinputs.

Similarly, the El A process detailed by the MoEF has
been repeatedly criticized in India because it only
provides for a public hearing process (instead of
involving project affected personsor other interested
persons/ organisations in the scoping stage of the
project) after the El A hasbeencarried out. Therefore,
though the full EIA document and an executive
summary of the EIA ismade availableto the public
and an opportunity isprovided to comment onthese
documents, thisdoes not satisfy the basic quality of
participation of stakeholdersinthe decison making.
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However, thisisnot to say that participation is absent
in policy making. In the case of the Rural
Electrification Policy (arguably the most significant
“access to electricity” policy document), there is
evidenceregiond consultations, nationa mestingsand
publication of discussion papersto get public input
into planning or programsrelated to improving access
to electricity services, though there hasbeen no specid
effort made to reach out to representatives of
vulnerable socio-economic groupsinthe conaultation
processes. There was no evidence on whether the
commentsreceived fromvarious stakeholderswere
actually used, so the participative quality of these
efforts was limited. But this effort was significant
nevertheless,

At the Utility leve, after the enactment of Electricity
Act 2003, increasing effort isbeing madeto explain
to consumershow they can filecomplaints. Utilities
aread s setting up Complaints Redressal Forumsand
/ or 24/7 Complaintscells. However, no attempt has
been madeto providethis assstanceto the weaker
sectionsof society, which need it themost. However,
this same effort was not seen in the drafting of the
NEP Further, though ERCstend to focusonissues

for low-incomeand rurd consumersinthetariff setting
process, they do not adequately reach out to include
participation by these vulnerable communities.

Andfinaly, thoughthe Ministry of Non-conventional
Energy Sources(MNES) provides many avenuesfor
sakeholder consultationsasalso for promoting low
environmental impact technologies, there is no
evidence to suggest that the MoP is mandated to
includeMNES policiesintheir decisonmaking.

To conclude, the reform process makes only a
nodding concessionto environmenta concerns. EIA
isoften treated asanecessary evil, but not accorded
the seriousnessit deservesintermsof engaging the
public. Infact, El A'spotentia for addressng concerns
of project-affected peoplesis severdy watered-down
by several amendments. L ow-carbon technologies
and management practicesare not yet mainstreamed.
Service provider engagement with project-affected
people to redress their grievances is non-existent.
Pricing of electricity, an important area of social
concern, doesexercisethe mindsof theregulatorsas
isevident inthe Tariff Philosophy Papers put out by
ERCs, but the statutory framework givesthem ittle

Public participation in setting environmental

performance standards (ESA 7)

Inclusion of environmental considerationsin
nationa plan (ESA 8)

Inclusion of environmental considerationsin
sector reform process (ESA 9)

Public participation in environmental impact

assessment (EIA) laws and procedures (ESA

10)

Engagement by electricity provider with civil

society and with potential ly-affected

Indocator

populations (ESA 13)

Participation in decision-making about access
to electricity (ESA 18)

Scope for project-affected people to exercise :I
their rights (ESA 19)

Participation in decision-making related to
affordable eectricity tariffs (ESA 20)

Participation in policies to promote low
environmental impact options (ESA 21)

NA Low

Low-middle Medium Midium-high High

Figure10: Participation in Environmental and Social Aspects
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leeway in trandating the concernsinto regulatory
actions.

It is an unfortunate commentary on the level of
participatory governance in the environmenta and
social aspectsof power reformsthat the average of
the nine indicators analysed scores low in our
assessment. Theaccompanying Figure 10illustrates
thissection.

Accountability

Accountability requires decison-makers and the
regulatory body inthe electricity sector to recognize
therelevanceor legitimacy of environmenta and socid
claims. For example, the setting of electricity prices
can havedifferent effectson consumers, and may make
household electricity services unaffordablefor low
income consumers. Claimsregarding the impacts of
electricity prices, and the need to balance these
impactswith the utility’sneed for cost recovery or
profit should be considered by the regulatory body.

Based onacasestudy of asnglesate, thisassessment
found evidence of severa petitionsfiled before the
ERC raisng environmenta and pricing (socid) issues.
However, our team found that ERCs were not

proactiveindealing with theseissues, but whenthey
were faced with such issues, they dealt with them,

perhaps, ‘reluctantly’.

Acocountability isenhanced by the qudity of thejudicid
systemsthat hear or are responsiblefor hearing and
resolving claimsrelated to environmental damages.
The ability of ordinary citizensto gain accessto and
rely onthejudicid systemto hear legitimate claimsis
asimportant asthe quality of thejudicia system. Our
teamfound that therearefour judicia/administrative
forumsthat addressenvironmental and socid clams.
ERC, Courts (High Court and Supreme Court),
National Environment Appellate Authority and
AppdllateAuthority for Electricity. Of these, courts
stisfy dl dementsof accountability —such ascapability
toissue binding orders, independence and objectivity,
investigative powers etc, but whether justice is
dispensed inatimely manner isarguable.

Also, thefact that two of these appellate bodies are
Stuatedinthe netiond capitd, restrictseasy geographic
accessto aggrieved partieslocated infar flung regions.

In many developing countries, state-owned utilities
areanimportant source of government employment,

Reglaory reponsetoE& S
petitionsor complaints (ESA 12)

Qudlity of juddd or adminidrative

forumsaddressngE & Sdams

(EA 15)
P —

% Accesikility of judcia or
Cadminigrativeforumstha addressE
2 & Sdams(EA 16)

Asessment of jobloseslinkedto
policy changesor reforms (ESA 17)

Disdosure and monitoring of
contributions by sector to

greenhouse gas amissons (ESA 23)

NA Low

Lowmidde Medum Medum-hich High

Figure11: Accountability in Environmental and Social Aspects
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but reforms often entail job losses. Therefore,
accountability requiresthe government to assessthe
anticipated employment impact of reforms. But our
study found little evidence of any such assessment.
Indeed nowhereisthis aspect even mentioned in any
of thepolicy documents, although CEA'sreportsdo
contain employment statistics, these are routinely
collected and presented rather than provide afocused
enquiry on employment and wage movementsduring
reforms.

Oninternational obligationsrelating to reporting on
greenhouse gas emissions, India's accountability
mechanisms are very good.

Thefiveindicatorsassessed for accountability scored
mediumto highinour sudy. Thesearerepresentedin
thefollowing Figure 11.

Capacity

This section examines the capacity of al the mgjor
gakeholdersand ingtitutionsto addressenvironmentd
and social aspects of power sector development.
Theseincludethe capacity of legidativecommitteeto
factor in ESA in its deliberations, of MoP to

incorporate ESA initspoliciesand of ERCsto address
ESA initsprocesses and functions.

Reports of theparliamentary standing committee on
energy reved that committee membersdo debate on
affordability of power supply and rura electrification
issues, athough environmental issues were rarely
discussed. Therefore, the study concluded that
legidative committees do not have sufficient capecity
to addressenvironmental issues. MoP dso wasfound
to have capacity to addressESA dthoughitsdefinition
of environmental aspects is limited to energy
conservation and of social aspectsislimited to rural
electrification.

There are specific budgetsallocated for the Central
Energy Conservation Fund and for the Rgjeav Gandhi
Grameen Vidyutikaran Yojana (for rural
electrification). Similarly, thereisidentified staff - the
Bureau of Energy Efficiency (BEE) entrusted with
energy conservationwork. Thereisalso somemention
of training on the issue of non-conventiona energy,
thoughthe study found no evidence of implementation
of thistraining.

Executive' s capacity to evaluate E & S
issues (ESA 4)

Regulator’s capacity to evaluate E & S
issues (ESA 5)

Legislative committee capacity to assess E
& S issues (ESA 6)

Indicator

Comprehensiveness of environmental
impact assessment (EIA) policies, laws and
procedures (ESA 11)

Capacity of civil society to addressE & S
aspects of decision-making by electricity
sector (ESA 14)

Low-middle Medium Medium-high High

Figure12: Capacity in Environmental and Social Aspects
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Asfor regulatory commissions, the study found that
they had no capacity —in terms of dedicated staff or
expertise, to deal with ESA. Infact, ESA israrely on
the radar screen of ERCs.

Finally, althoughthere are several examplesof civil
society’'s capacity to address ESA, theseeffortsare

issmply no evidence of capacity of the generd public
onany ESA inélectricity sector worth mentioning.

The average value of the five capacity indicators
assessed was 3, indicating amedium level of capacity.
Figure 12 gives a snapshot of how each of the
ingtitutions hasfared interms of capacity.

restricted to small pocketswithinthiscountry. There

K ey Recommendations—Environmental and social aspects

The environmental and social aspects section of the electricity governancetoolkit consistsof 23 indicators
withover 100 discrete key attributes. These indicatorsand attributesidentify specific measuresthat need to
be adopted to improve the governance in the sector. This Box highlights some of the key, macro
recommendationsemerging fromthisanalyss.

1. Broaden the mandate of core electricity-focused institutionsto internalize social and environmental
condderations.

a) Expand the mandate of regulatory commissionsto include attention to trade-offswith social and
environmenta aspects,

b) Mandatorily includesocia and environmental congderationsin planning frameworksand large policy
decisonssuchassector reform

2. Build and expand the capacity of key electricity institutions— particularly legidative committeesand
Regulatory Commissions— to address socid and environmental considerations.

3. Strengthen attention to neglected socia and environmental dimensionsof electricity reform, both for
reasons of better outcomesand to better ensure long-term sustainability of electricity reform processes.
Inparticular,

a) Monitor and analyse job impacts of power sector reforms;
b) Strengthen Environmental Impact Assessment lawsand procedures,
c) Protect and enforcetherightsof project affected persons.
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6. CONCLUSIONS

The primary objectiveof thisstudy wasto assessthe
state of governance in India's power sector in the
context of reforms. The most salient finding of the
study, that the power sector ispoorly governed, does
not comeasasurprisesinceit merely confirmspopular
perceptionsin thisregard. The significance of this
study stems from the fact that it identifies those
institutions and processes which need to be
strengthened for better governance and thusprovides
agood starting point for governancereforms. At the
sametime, thisstudy aso identifiesand acknowledges
both the significant structural changesat policy and
regulatory levelstargeted at better governance and
the pioneering role played by Indian regulatorswho
have had to steer the sector without the benefit of
appropriate precedents. Inthisbrief concluson, we
summarisetheimplicationsof our results organized
by institutional category, and end with a brief
discussion of how the various dimensions of
governance link together to shagpedecisonmakingin
the sector.

Legislature: Legidative Committeesof the Indian
Parliament provide satisfactory structures and
proceduresfor deliberation onthelega framework
for reforms. However, committeescan functionmore
effectively in practice if members have access to
diverse perspectives, knowledgeable staff and
structured training opportunities. Moreover,
proceduresfor preventing conflict of interest among
membersare both weak and weakly enforced.

Executive: The Ministry of Power has significant
strengthsand capacitiesto ded withthe complexities
of policy-making, although, as in the case of
parliamentarians, provisonsfor preventing conflict of
interest onthe part of officialsareweak. Initspolicy-
making functions, MoP is assisted by a statutory
expert body with demonstrated competence —the
Centra Electricity Authority — but whoseadviceis

Electricity Sector Governancein India

not binding. Frequently, advisory committees or
consultantsassst with policy making, but neither are
directly accountable to thosewho areimpacted by
their recommendations. It isinstructive to note that
thereis no structured, mandatory mechanism that
reguires these institutions to follow transparent,
consultative or participatory processesfor policy-
making. Asaresult, often transparency and public
participationin policy making dependsontheattitudes
of individuals at the helm of affairs, leading to the
danger that these procedural safeguards may be
curtailed at any time, especially when they are most
needed for protection of thepublic interest.

Regulation: Statutory regulatory indtitutionsnow exist
inIndiawith adequate authority, autonomy and remit
to deal with commercia and technical aspects of
regulation. But regulators remain inadequate to
addressenvironmental and socid obligationsthrown
up by reforms. Reform efforts have built a robust
regulatory hardwarein termsof legal provisons but
have stopped short of creating the appropriate
software in terms of human resources. Regulators
themselves are selected through a non-transparent
process and have no accessto structured and well-
rounded training opportunities. The participatory
gpace crested by theregulatory forumremainsunder-
utilised mainly for want of civil society capacity, but
aso duetolack of pertinent informetion, both of which
regulators have donelittle to address.

Consultants and Donors. Consultants as well as
donor agenciesoftenwield congderableinfluenceover
policies, yet are subject to few safeguardsand checks.
Consultants, in particular, advise on policy aswell as
regulatory decisions, but their role and reach are non-
transparent, their advice is seldom subject to
independent review or scrutiny. Donorsoftenplacea
substantial rolein steering policy, but rarely consult
those who will beimpacted by their directions.



Civil society is unequipped to deal with the
complexities of the power sector and therearetoo
few organizationsto maketheir interventionseffective.
Thereformdiscourse doesnot eventake cognisance
of thisglaringlacuna. Themediathet could haveplayed
akey roleasabridge between policy makersand the
consumers hasnot fulfilled itsrole, and hasfailed to
generate informed debate about core issuesfacing
the sector.

The analysis of governance processes reveals that
unlesscorrectiveactionsaretaken, reformswill merely
make a nodding concession to good governance
principles such transparency, accountability and
participation. Bothingditutionsand processesneed to
be strengthened and reinforced for effective
governance.

Whiletransparency isnot anend initsdlf, it servesan
important purpose in promoting public debate and
dialogue, and the information necessary for
accountability. Transparency of inputs provided by
consultantsand donor agenciesemergeasparticularly
important. In the regulatory sphere, public hearings
provide the space and forum, but unlessregulators
actively ensurethat the public hasaccessto relevant
and pertinent informationand documentsto participate
meaningfully inthe process, the space would remain
effectively unoccupied.

Provisonsfor public participation in policy processes
are half-hearted and poorly implemented. Indeed, a
dominant mind-set discounting the value of
participation and consultationin the policy making
arenapersists. Public participationin policy process
must beinternaised through rigorous proceduresand
mandatory implementation sinceit isthe publicwho
would bear theimpact of such policies.

Accountability weaknessesincudeinadequate conflict
of interest provisionsat various scales— legidative,
executive and regulatory. The policy making process
also falls short in providing the public the means of
ensuring that their input has been adequately
consdered while regulatorsdo somewhat better on
this count. As these examples suggest, both
transparency and participation are key components
of ensuring accourtability.

Finally, appropriate and adequate capacity-building
is a must if institutions and processes are to be
effective. Capacity of all stakeholders needsto be
strengthened, but building civil society capacity heads
thelig.

It isevident that thereiscircularity inthe governance
processes. Infact, dl thefour governance parameters
arelinksinachain and the chainitself canbeonly as
good asitsweskes link. Identifyingtheweskest links
ineach section, thisstudy found Structura wesknesses
such as lack of participatory space in policy
processes. Inregulation, whilethe structureisfairly
sound, capacity and functional aspects warrant
attention. Asfor environmental and social aspects,
thereareweaknessesbothin structural and functional
links of the governance chain.

Theindicatorsinthetoolkit pinpoint the precisewesk
spotsand also give anindication of how these could
befixed. Now that we know whereweare, interms
of governancein India spower sector, itisup to usto
decide wherewe want to go and how we want to get
there.
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Annexure |

Summary Indicator Table showing key attributes covered and their status
Status — 1= Attribute is met, 0 = Attribute is not met

Policy Process

I ndicator

Key Attributes

Status

Score

PP 1

Capacity of Legidlative
Committee

- Existence of committee

- Trained staff and access to documentary resources
- Opportunitiesfor training

- Financial resources

- Authority to call for evidence

=

Medium

0
0
1
1
PP 2 | Procedures of - Disclosure of interests of the members 0 Medium
Legislative Committee | - Reasoned reports 1
- Active, with regular meetings 1
- Public consultations and open proceedings 0
- Publicavailability of submissions 0
- Public availability of own documents 0
- Action Taken Report 1
PP 3 | Independence of - Criteriafor appointment 1 Medium-
Electricity Ministry / - Fixed tenure and removal procedure 1 high
Department from the | - Disclosure of interests 0
Executive - Rules about Conflict of Interests 1
PP 4 | Annual reports of the | - Financial reporting 0 Medium
Electricity Ministry / - Review of progress 1
Department - Publicavailability 1
- Dissemination in Local language 0
PP 5 | Advisory Committees | - Clear role and sufficiently broad mandate 1 Medium
to the Electricity - Wide and balanced representation 0
Ministry / Department | - Access to financial and analytical resources 1
- Periodic meeting with public notification 1
- Public disclosure of minutes 0
- Responses of the executive to deliberations
of the advisory committee are disclosed
along with minutes 0
PP 6 | Distinct planning/ - Existence of planning/policy agency 1 Medium-
policy agency - Mechanism for consultation by executive 1 high
- Authority to seek information 1
- Availability of resources 1
- Requirements for transparency 0
- Requirements for consultation (from stakehol ders) 0
PP 7 | Debate on Reform / - The reform/restructuring law was enacted Medium-
Restructuring Law or through the legidature 1 high
other key Policy Criteria of effective legislative process
Change Law - Adeguate time for debate 1
- Attendance of members 1
- Duration of debate 0
- Availability of transcripts of debate 1
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PP 8 | Role of donor agencies | Conditions of transparent donor engagement L ow-
during policy reform - Information about (donor’s) policy positions 0 middle
- Availability of loan documents and conditions 1
- Information about financial disbursement 0
- Information about technical assistance 0
PP 9 | Clarity about decision- | Clarity About the Process: L ow-
making process on - Clarity about the decision-maker 1 middle
reforms or policy - Prellaid out time-frame 1
change - Clear format for decisions 1
- Timeframefor public input 0
- Specification for the use of public input 0
- Anticipation of feedback 0
- Specification of a mechanism for recourse 0
- Provision for documentation of the process 0
Ease of access and breadth of information:
- Information circulated with reasonable lead time 1
- Information available on internet and more
than one other tool 1
- Systematic efforts to reach out to disadvantaged
communities 0
PP 10 | Scope of background - Breadth 0 Low
palicy information - Ease 0
availabletothepublic | - Timeiness 0
about government
analysis and stakeholder
views
PP 11 | Scope of background/ | - Availability of terms of reference 0 Low
supportinginformation | - Availability of budget 0
availableto public - Availability of selection procedure 0
regarding use of - Availability of report 0
consultants - Easeof availahility 0
- Timeliness of availability 0
PP 12 | Independent review - Provision for independent review 0 Low
of recommendations - Clear process for review 0
by consultants - Clear outreach strategy 0
- Clear revision process 0
PP 13 | Capacity of Presence of organizations 1 Medium
Organizationsin - Techno-economic analytical capacity 1
Civil Society - Proactive engagement and strategic capacity 1
- Grass-rootslinks 0
- Capacity for ongoing learning 1
- Networking 1
- Broad credibility 1
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PP 14 | Quality of public EoQ inagood process of public participation Low
participation process - Public notification 0
during reform or - Public registries of documents 0
policy decisions - Communication of decisions within one month 0
- Use of diverse communication tools 0
- Adeguate time for public consideration 0
- Opportunity for consultation 0
- Clear communication on the results of
public participation 0
- Outreach to vulnerable communities 0
PP 15 | Quality of participation | Quality of participation: Low
by stakeholders and - Quantity of input 0
government - Breadth of input 0
responsiveness Responsiveness of policy maker:
- Notification of public participation by government 0
- Summary of public participation 0
- Responseto public participation 0
PP 16 | Quality of media - Volume of coverage 0 Low
coverage about reform | - Local language coverage A.
or policy decisions - Balance of coverage 0
- Quality of coverage 0
PP 17 | Metlhodology for asset | - Disclosure of methodology 1 L ow-
valuation / balance - Justification 1 middle
sheet restructuring - Independent scrutiny 0
during reforms - Public disclosure of independent scrutiny 0
PP 18 | Process of privatization | - Release of request for proposals 1 Low
and bidding - Release of information provided to the bidders 0
- Release of decision criteria and
decision-making process 0
- Judtification for final selection 0
PP 19 | Transparency in - Public criteriafor allocation 1 High
alocation of subsidies | - Public process for alocation 1
- Reporting on disbursement 1
PP 20 | Accountability - Monitoring system 1 High
regarding subsidies - Accountability for monitoring 1
- Procedure for review 1
PP 21 | Independent Power - Legislative involvement 1 L ow-
Producers - Compstitive bidding 0 middle
- Transparent and detailed analysis of
demand-supply scenario 0
- Detail analysis of tariff impacts 0
- Public consultation while approving PPAs 0
- Public consultation during | PP policy devel opment 0
PP 22 | Competition Policy - Mechanisms for prevention of market power N.A.

- Scrutiny of conditions for competition
- Adeguate public consultation
- Transparent competitive mechanisms
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Regulatory Process

I ndicator Key Attributes Status/Score
Andhra Pradesh | Haryana Tamil Nadu
RP 1 | Institutional - Regulatory decision through
structure for executive 0 High 0 | High 0 |High
regulatory - Regulatory decision through
decisions independent commission 1 1 1
RP 2 | Authority of - Seek information 1 High 1 | High 1 |High
theregulatory | - Investigations 1 1 1
body - Penalizing defaulters 1 1 1
- Enforcement of orders 1 1 1
RP 3 | Functions/ - Clarity about functions/
jurisdiction of jurisdictions 1 High 1 | High 1 |High
theregulatory | - Entrustment of all critical
body functions 1 1 1
RP 4 | Sdection of - Independence 1 Medium 1 [ Medium | O |Low-
regulatory body | - Well-defined procedure 1 -high 0 1 |midde
members - Transparency 0 0 0
- Composition and digibility
criteria 1 0 0
- Differing tenures 1 1 1
RP 5 | Conflict of - Legal recognition of conflict
interests of issues 1 High 1 | High 1 |High
regulatory body | - Adequate preventive
members provisons 1 1 1
RP 6 | Autonomy of - Fixed tenure of members
regulatory body | and wel-defined removal
procedures 1 Medium 1 | High 1 |High
- Financial autonomy 1 1 1
- Human resources 1 1 1
RP7 |Appea - Permission to appeal 1 High 1 | High 1 |High
Mechanism - Clarity about grounds
of appesal 1 1 0
- By whom? 1 1 1
- Before another authority
or forum
RP 8 | Training of - Certainty and regularity 0 Medium 0 | Medium | O |Medium
regulatory body | - Diversefields of training 1 1 1
members and (legal, technical and financial)
staff - Diversity of perspectives 0 0 0
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RP9 |Information - Terms of reference 0 Low 0 |Low 0 |Low
availableto - Budget 0 0 0
publicregarding | - Selection process 0 0 0
use of - Final reports 0 0 0
consultants - Easeof availahility 0 0 0

- Timdliness of availahility 0 0 0

RP 10 | Procedural - Clear, wdl laid-out rules
certainty about of procedure 1 High 1 | High 1 |High
regulatory - Clear, wel laid-out rules
process and for substantive decision-
decisions making

RP 11 | Pro-activeness | - Use of penal powers 0 Medium 0 |Low 0 |Medium
of regulatory - Suo motu petitions 0 0 0
body - Discussion papers

(public debate) 0 1

RP 12 | Disclosure of - Legal provisions 0 Medium 1 | Medium | 1 |Medium
documentsin - Operating procedures 0 0 |-high 1
possession of
regulatory body

RP 13 | Procedure for | - Well-indexed database of 0 Medium 0 [Medium | O |Low-
public accessto| documents Medium
regulatory body | - Simple, well-defined 1 1 1
documents procedure for inspecting

- Reasonable cost 1 1 1
- Wide dissemination of
information 0 0

RP 14 | Spacefor public| - Open proceedings 1 Medium 1 | High 1 |Medium
participationin | - Publicright to participate 0 -high 1 0 |-high
the regulatory
process

RP 15 | Institutional - Routine considerations 0 Low 0 |Low- 0 |Low
mechanism for | - Ad-hoc considerations 0 1 | midde 0
representation | - Availability of diverse
of interests of institutional structures 0 0 0
weaker sections
/stakeholders

RP 16 | Capacity - Capacity building activities
building of by different agencies 0 Low 0 |Low 0 |Low
weaker - Availability of financial
stakeholders and analytical resources 0 0 0
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RP 17 | Interventions by | - Filing of cases/appeals 1 Medium 1 | Low- 1 |Medium
civil society in before the ERC medium
theregulatory | - Private interest cases
process and appeals 1 1 1
- Public interest cases
and appeals 1 0 1
- Presence of active CSOs 1 0 1
RP 18 | Orders and - Reasoned orders 1 High 1 | Medium | 1 |High
decisions of the | - Response to public comments | 1 1 1
regulatory body
RP 19 | Dissemination | - Easy availability 0 Medium 1 | Medium | 1 |Medium
of regulatory - Timely availability 1 1 0
body’s decisions| - Local language 1 0 1
RP 20 | Periodic - Periodicfilling by the 1 Low 0 | Medium | 1 |Low-
performance utilities middle middle
reports by - Well-defined consegquences
licensees of non-filing 0 0 0
Iutilities EoQ of effective periodic
reporting
- Easy availability 0 1 0
- Timdy availability 0 1 0
- Local language 0 0 0
- Rdiable 0 0 0
- Comprehensive 0 1 0
RP 21 | Tariff - Existence 1 L ow- 1 | Medium | 1 |Medium
philasophy middle -high
- Based on detailed analysis 0 1 1
- Provisionfor mitigating
adverse impacts 0 1 0
- Simplelanguage 0 0 1
- Public participation 1 1 1
RP 22 | Licensing - Clarity about requirement
and exemption 1 High 1 | High 1 |High
- Clarity about process 1 1 1
Clear provisionsregarding
- Amendment / Revocation 1 1 1
- Disputeresolution 1 1 1
- Compliance / performance
monitoring 1 1 1
RP 23 | Consumer - Well-defined standards 1 Medium 1 | Medium | 1 |Medium
service and of performance -high -high
quality of supply | - Monitoring of supply quality 1 0 0
- Periodic public review 0 0 0
- Consumer grievance
redress mechanism 1 1 1
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Environmental and Social Aspects

I ndicator Key Attributes Status |Score
ESA 1| Clarity of authority and | - Provisionsinlaw / implementing regulations 1 |Medium-
jurisdictionto grant - Définition of how authority is shared across high
environmental juridictions 1
clearances/approvals - Adeguacy of access to relevant information 1
for power - Provisions publishedin official journal/gazette 1
sector projects - Provisions posted on the websites 1
- Public sector agency with principal authority issues
brochure, poster, information sheets, etc. 0
- Provisions may be obtained from public information
office/library 0
- Public sector agency discloses projects granted
approvalsintimey fashion 0
- Principal authority discloses all projects requesting/
pending approval 1
ESA 2| Clarity and - Reference to environmental and social performance 1 |[Medium
transparency of of sector in description of responsibilities of executive
executive's mandates | - Guidance on how executive will cooperate or consult
on Environmental and with regulators or other authorities 1
Social aspects Commitments to information disclosure
- Reporting on ESA of performance of dectricity sector 0
- Availability of documents on executive's environmental
and social responsihilities 0
- Availability of these documents in a range of forms 0
- Dissemination using various media/outlets 0
- Efforts to aware marginalized socioeconomic or
cultural groups
ESA 3| Scope and - Reference to environmental and social responsibilities Low-
transparency of in documents describing role and mandate of middle
regulator’s regulatory body
environmental and - Consideration of social and environmental issuesin
social mandates tariff setting 0
Adequacy of access to relevant information
- Publication of regulator’s environmental and social
responsibilitiesintheofficial govt. journal 1
- Posted on the regulator’s website 1
- Available at low cost or free to the public 1
- Availability in range of forms/formats 0
- Dissemination through various media/outlets 0
- Efforts to aware marginalized/less privileged population| O
ESA 4 | Executive's capacity - Specific budgetary resources to support social and 1 [High
to evaluate environmental issues
environmental and - Existence of dedicated staff 1
social issues - Expertise of staff 1
- Availability of training 1
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ESA 5| Regulator’s capacity to | - Specific budgetary resources to support social 0 |Low
evaluate environmental and environmental issues
and social issues - Existence of dedicated staff 0
- Expertise of staff 0
- Availability of training 0
ESA 6| Legidative Committee | - Specific budgetary resources to support social and 0 |Low
capacity to assess environmental issues
environmental and - Existence of dedicated staff 0
social issues - Expertise of staff 0
- Availability of training 0
ESA 7| Public participationin | - Minimum environmental performance standards for 1 |[Medium
setting minimum the eectricity sector in regulatory policies and laws
environmental Elements of quality for participation
performance standards | - Evidence of public consultation in determining
in eectricity sector standards 0
laws and policies - Bvidence of communication of public input 0
- Existence of explanation for existing standards 0
- Regular reporting on industry compliance with
standards 1
ESA 8| Inclusion of - Analysis of environmental considerationsin most N.A. |N.A.
environmental recent plan
considerationsin - Inclusion of project-specific impacts and broader
national power sector sectoral impacts
plan Public access to relevant documents
- Mechanisms to seek public input
- Inclusion of less-privileged and affected populations
- Communication of how public input isincorporated
- Reasonable public comment period
- Availability of public comments
ESA 9| Inclusion of - Inclusion of environmental considerationsin official 0 |Low-
environmental documents, before reform middle
considerations in sector | - Broad framing of environmental issues 0
reform process Access to documents
- Lessrestrictive confidentiality rules applied to
reform related documents 1
- Adeguacy of public comment period 0
- Effort to reach affected and less- privileged populations| 0
- Mechanisms to seek public input 0
- Availability of public comments 0
- Communication of how public input isincorporated 0
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ESA10| Public participation - Participation mandate at scoping stages 0 |Low-
requirements in - Use of more than one mechanism 0 |midde
environmental impact - Adequacy of time period for comment 0
assessment (EIA) - Release of full and summary reports, prior to approval 0.
laws and procedures - Existence of guiddines to define adequate

public consultation N.A
- Availability of summery or full public comments 0
- How public comments informed the findings/
recommendations is discussed in final 1A 0
- Principle of free prior informed consent is
incorporated into EIA guiddines for consultation 0

ESA11| Comprehensiveness of |- National or eectricity sector laws and policies Low
environmental impact are in place that specify or require EIAs for
assessment (EIA) eectricity sector activities 1
palicies, laws and - Electricity sector policies, regulations or guidelines
procedures detail for project level EIA 0

- Electricity sector policies, regulations or guidelines

detail for project-level social impact assessment 0
- Strategic assessments have been carried out to

evaluate environmental or social objectives 0
- Strategic assessments have been carried out to

evaluate both environmental and social objectives 0
- Strategic assessment guidelines for dectricity

sector programs, plans and policies 0

ESA12| Regulatory Response |- Formal cases or evidence of environmental or Medium
to Environmental and social complaintsfiled
Social Petitions or - Regulatory agencies have accepted them 1
Complaints

ESA13| Quality of engagement |- Existence of specific department / staff to 0 |Low-
by dectricity provider engage with the public middle
with organizationsin - Requirement to engage public is defined in
civil society and with corporate policy 0
potentially-affected - Support to vulnerable weaker sectors to enable
populations engagement 0

- Availability of information on how public can

lodge complaints 1
- Disclosure of its own EIAs 0
- ElAs include non-technical summary and

summary of public consultation 0

ESA14| Capacity of civil - At least one CSO has used appeal or redress High
society to address mechanisms
environmental and social | - Existence of independent CSO assessment of
aspects of decision- social / environ. implications of sector policy 1
making by dectricity - Records of CSO participationin official consultations 1
sector - CSO input on most sector EIAS 1

- Evidence of CSOs specializing in sector issues or
providing legal support to vulnerablegroups 0

Electricity Sector Governancein India




ESA15|Quality of judicial or - Issuing binding decisions to redress social and 1 [High
administrativeforums environmental damages
addressing social and - Independence and impartiality 1
environmental claims - Capacity and training 0
- Access to information 1
- Définition of triggers for claims and standing in laws 1
- Applicable provisions of law define what parties
have ‘standing’ before the forum 1
ESA16|Accessibility of judicial | - Geographic 0 |High
or administrativeforumg - Temporal 1
that address social and | - Linguistic 0
environmental claims - Economic 1
- Amicus briefs from non-parties 1
ESA17|Assessment of job Evidence of assessment of employment impacts
losseslinked to policy | (at least two of the following)
changes or reformsin | - Magnitude of job losses 0 |Low
the eectricity sector - Effect on job security 0
- Impact on wages and benefits 0
- Significance to the macro economy 0
- Assessed before making changes 0
- Measures to address impact 0
- Creation of redress mechanisms for workers 0
ESA18|Participationin - Consultation with relevant socio-economic sectors 1 |[Medium
decision-making on developing access objectives
about access to - Efforts to reach vulnerable groups 0
eectricity - Use of more than two participation mechanism 1
- Public input referenced in relevant planning or
policy processes
ESA19| Scope for project- - Existence of explicit requirements or procedures for Low
affected people to consultation of project affected people in project
exercise ther rights review and approval
- Efforts to educate potentially affected people on
their rights 0
- Use of more than two participation mechanism 0
- Free Prior Informed Consent 0
ESA20| Participationindecision | - Attention to low income and rural consumersin tariff 1 |[Medium
-making related to setting principles
affordable eectricity - Efforts to communicate impacts and reasons for tariff
tariffs changes to low income or differentially impacted groups | O
- Use of more than one participation mechanism to
get their input 0
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ESA21| Participationin Decision-making considers at least three of following Medium
development of policies| management and technology options:
to promote low - Co-generation 1
environmental impact - Demand-side management 1
management and - Creation of energy saving companies 0
technology options - Grid-connected renewable energy technologies 1
- Distributed renewable energy technologies 1
- Improved thermal/fossil fuel generation technologies 1
- Improved pollution control technologies for thermal
power plants 0
- Reduction in T&D losses 1
- Consultation with stakeholders and interest groups 0
- Use of more than one participation mechanism 0
ESA22| Reporting on Annual reviews, include attention to a broad set of Medium
environmental and environmental and social issues, at least three of the
socia performance following
of the dectricity sector | - Access to dectricity 1
- Affordability 0
- Employment trends in the sector 0
- Theft/digtribution lasses 0
- Energy security 0
- Energy efficiency 1
- Renewable energy 1
- Air emission or pollution from generation 0
- Contributions to green house gas emission 0
- Regular reporting and disclosure of performance data 0
- Use of range of outreach media 0
- Devdopment of public information for non-technical
audience 0
ESA23| Disclosure and - Regular reporting on sector’s cumulative and High
monitoring of annual greenhouse gas (GHG) emissions 1
contributions by - Data or basdines to quantify eectrical sector’s
eectrical sector to contributionsto national GHG 1
national greenhouse - Inclusion of sector in UNFCCC reports 1
gas emissions - Courtsuphold public right tothisinformation 0
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Annexure ||

Filled in sample indicators from three sections of the toolkit

Section A — Palicy Process

** PRIORITY INDICATOR **

PP 7 - Debate on reform / restructuring law or other key policy change law

Governance Principle: Accountability and Redress Mechanism

Relevance of the Indicator:

This indicator assesses one of the most important aspects of the reform / restructuring process, i.e. enactment of
the law. The overarching law governing the eectricity sector should set the policy direction, and is critical in
ensuring that there is space to address public interest concerns. Moreover, the nature and characteristics of the
debate during enactment of thereform/ restructuring law isoften anilluminating pointer to the quality of governance

inacountry.
Values Select | Explanation and Justification
Not applicable / Not assessed | (0) Electricity Act 2003 is the major law that replaced all previous
: existing laws relating to the sector was first introduced in August
The reform / restructuring 2001. The Bill was based on adraft legislation drawn up by National
decision was taken without Council for Applied Economic Research, New Dehi and had gone
legislative sanction (through through eight revisions.
means S.UCh as ordinance / The Bill was referred to the Standing Committee on Energy, which
presidential decree) deliberated upon it and submitted its report in December 2002. The
The reform / restructuring law Committee made 150 recommendations. The government then
was enacted through the introduced 130 amendments to the Bill. It was finally passed in
legidature but the process meets May 2003 and notified in June 2003. In view of the complexities of
only one criterion for effective theBill, thetime availablefor analysis of theprovisionsof theBill is
legidlative process deemed warranted. Therefore, this dement of quality is satisfied.
The reform / restructuring law Therevised BiII' was introdu<_:e_d inthe Lok'Sabhaon April 8,
was enacted through the 2003 by the pnlon Power Minister, but owing to Iaf:k of quorum
legislature but the process mests on that day, it was not taken up for debat_e. OnApril 9, the Bill
only two criteria for effective was d_eb'ated.'366 members were present in ka Sabh:_;\ on the da_ly
legidlative process Electrlut_y B_|II _2001 was passed. However, information on ther
: : party affiliationis not available. The Lok Sabha debate on April 9,
The reform / restructuring law | (iv) K | 2003 indicates that members from several political parties were
was enacted through the | Medium| nresent inthe Lok Sabha on that day. Hence this dement of quality
legislaturebut theprocessmeets | - high | s desmed satisfied. While the Bill was very widely debated in the
three criteria for effective parliament aswell asthelegislative committee. TheBill was debated
legisiative process on two days in Rajya Sabha and one day in Lok Sabha. During the

The reform / restructuring law
was enacted through the
legislature and the process meets
all thefour criteriafor effective
legidative process

debate on April 9, as many as 26 members from the entire political
spectrum participated. The debate began at 14-51 hours and ended
with the passage of the Bill with amendments at 21-19 hours, less
than 7 hours later. Bills are usually passed by voice vote. Besides,
the quality of debatein Lok Sabha was far from instructive. Hence
this dement of quality isNOT satisfied.

Transcripts available and obtained. Hence this dement of quality
is satisfied.
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Guidance for assessment teams:

The four criteria of effective legidative process:

Duration of time between tabling of legidation and passage of the law: Thisis crucial as any legidation on a
complex; dynamic sector such as dectricity requires significant time for analysis. Hence it is important to
assess the time available for legidators to study and understand the whole range of issues. If the legidation is
unduly delayed beyond thetime required to understand issues, it is asignal of ineffective legislative process. As
a general guiddine, a minimum of one month and a maximum of one year should be considered reasonable,
subject to specific country contexts.

Attendance of members: For legidation asimportant as dectricity reform, it is desirablethat alarge number of
legidative members from both ruling as well as opposition parties are present during the debate. Attendance of
members should be considered satisfactory if significantly more members than the minimum or quorum are
present from the ruling as well as the opposition parties. Since it is unrealistic to cite a single number for all
countries, please specify the percentage above quorum present in practice.

Duration of debate and composition of speakers is another important pointer to the importance attached by
legidators to the eectricity legidation. This could be considered satisfactory if serious debate took place at the
time of enacting the law and if a reasonable number of opposition members had an opportunity to participatein
the debate.

Availability of transcripts of debate is important for post-facto analysis of the positions of different legidators
and political parties. This is essential to assess their accountability. This should be considered satisfactory if
such transcripts are made available to the public within a reasonable time after the debate.

Information necessary to assessthis indicator will beavailablein legidativerecords. Inaddition, it will be hdpful to
interview key legidators of both ruling and opposition parties.

Researcher Name and Organization: Sudha Mahalingam, Centre for Policy Research, New Delhi
Sources of Information:
Documents obtained:

Report of Parliamentary Standing Committee on Energy, Transcripts of Lok Sabha debates on Electricity Bill 2001
conducted on April 9, 2005.

Persons Interviewed:

Suresh Prabhu MP (April 21 & 28, 2005 at 5, Ashoka Road, New Delhi)

Mr. Rajagopalan Nair, Addl Secy, Lok Sabha Secretariat at the Lok Sabha Secretariat on April 13, 2005.
Mr. Lad, Joint Director, LADIS, Parliament Library, April 13, 2005

Senior Asst. Librarian, Lok Sabha Secretariat at the Lok Sabha Library onApril 15, 2005.

Additional Information: Two pieces of legislation defined the legal framework for reform/restructuring at the
national level — The ERC Act 1998 and the2003. Since the latter’s scope is much more comprehensive than the
former, EA 2003 has been taken up for case study to assess thisindicator. That a legidation such as Electricity Act
2003 which has far-reaching implications should have been debated just for 7 hours in the Lok Sabha shows the
level of engagement of parliamentarians with the issue. One could, of course, argue that since the Bill had gone
through extensive debate in the Standing Committee, the debate in the floor of the House was sufficient.

Comments on this Indicator:
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Section B — Regulatory Process [From Andhra Pradesh Study] * PRIORITY INDICATOR *

RP 13 - Procedure for public access to regulatory body documents

Governance Principle: Access to Information and Transparency
Relevance of the indicator:

Availability of regulatory body documents to the public is certainly important. But for effective use of such access
toinformationit isequally essential that at the operational leve thereareno difficulties/ hurdlesin actually exercising
this right to information and obtaining relevant documents. Hence, this indicators focus on operational issues /

practices regarding sharing of documents.

regulatory body documents are
present

Values Select |Explanation and Justification
Not applicable/ Not assessed There is no wel-indexed database on the documents and other
information available with the Commission. Same is the case with
None of the four dements of the Orders of the Commission. Some important Orders are placed
desired procedure for public on the website of the Commission. But these Orders are not placed
access to regulatory body inaproper order, and for theinterested it poses difficulty inlocating
documertts are present the document. At present the Commission’s office is redesigning
Only one element of desired the web site and hope in the future it will be user friendly and
procedure for public access to provides comprehensive information.
regulatory body documents is Section 20 (3) of the Conduct of Business Regulations 1999 provides
present that any person shall be entitled to obtain certified copies of the
Only two elements of desired | (iii) records of the Commission on payment of fees. One has to write
procedure for public access to | Medium | to the Secretary of the Commission for the copies of the records.

Three elements of desired
procedure for public access to
regulatory body documents are
present

All the four eements of desired
procedure for public access to
information are present

The Regulation on Levy of Fee for Various Services Rendered by
the Commission — 2005 stipulates the fee to be paid in order to
inspect and obtain copies of the documents. For inspection of the
documents one has to pay Rs.700 in the case of bulk documents
and Rs. 100 in the case of other documents. For supply of certified
copies onehas to pay @ of Rs. 1 per page. This can be considered
reasonable cost. Previougly it was Rs. 2 per page.

There is no effort on the part of the Commission to publicize or
disseminate theinformation at its disposal. Even the Commission’'s
website is not user friendly.

Two elements of quality: simple, well-defined procedure and
reasonable cost are fulfilled.
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Guidance for assessment teams:

Four dements are crucial to remove operational hurdles and to encourage actual use of the right to information by
various stakeholders. The dements of desired procedure are:

Well-indexed database of documents — This will ensure that people know what documents are available to
the public.

Simple, well-defined procedure for inspecting / obtaining documents — Absence of such procedure
discourages people from exercising their right to information, as they arerequired to spend significant time and
effort to obtain documents. Also lack of such procedure becomes a tool in the hands of officials to deny
information.

Reasonabl e cost — The cost for assessing (inspection or obtaining copies) the documents should be reasonable,
as too high a cost would again discourage actual exercise of theright to information. The reasonability of cost
could bejudged on the basis of considerations such as cost of photocopying documents or cost of administering
the document disclosure system, etc.

W de dissemination of information about the above three dements — through measures such as advertisements,
brochures, websites and newsgroups is essential to inform and encourage people to use such procedure.
Otherwise, there is a danger that though there is a simple procedure very few people will take advantage of it,
as they may not be aware of it.

Resear cher Name and Organization:
M. Thimma Reddy, Centre for Environment Concerns, Hyderabad

Sources of Information:

1. Andhra Pradesh Electricity Regulation Commission’s Website: www.ercap.org

2. Andhra Pradesh Electricity Regulation Commission’s Regulationon‘ Levy of Feefor Various Services Rendered
by the Commission.” 2005 http://www.ercap.org/Fees%20Regul ations%20final 1.htm

3. Discussionwith Mr. M.VenugopalaRao (Date: 14-04-2005), Dr.M.V.Mysoora Reddy (Date: 16-04-2005), and
the Secretary APERC (Date: 21-04-2005, 14-06-2005).

Additional |nfor mation:

Experience with accessing documents/information from the Commission is not promising. Mr. M. Venugopala Rao
explained that he had written to the Commission for copy of the Business Plans of APTRANSCO. After sometime
he received some papers from the Commission. But they are found to be not useful, as they are unimportant
extracts of the document he had requested.

Similarly Dr. M.V.Mysoora Reddy requested for acopy of the Government of APletter mentioned in the Commission’s
Order dated 14-12-2004. This Order was not given to him. He contends that, as these documents are not classified
under the Official secrets Act the same should be provided to the public.

The present researcher had written to the Commission on 29-09-2004 requesting for project reports on High Voltage
Distribution System (HVDS) taken up on a large scale by the distribution companies in the state. As there was no
response a letter reminding our request was sent on 10-11-2004. In response to this the Commission through aletter
dated 25-11-2004 sent a list of HVDS schemes approved by it. As far as project reports are concerned the
researcher was asked to approach the distribution companies. As a matter of fact these reports are available with
the Commission’s office.

Comments on this Indicator:
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Section C — Environmental and Social Aspects

* PRIORITY INDICATOR *

ESA 2 - Clarity and transparency of the executive’'s environmental and social mandates

Governance Principle: Access to Information and Transparency

Relevance of the indicator:

The degree to which dectricity sector policy and planning processes formally acknowledge the executive's
environmental and social responsibilities—and how theseinteract with rel ated authorities— reflects theimportance
of these concerns to the executive. It is also a way to gauge the degree to which critical institutions or structuresin
the dectricity sector have mainstreamed social and environmental issues. The extent to which éectricity sector
policy-makers communicatethese environmental responsibilities serves as an additional measureof their commitment
to addressing public interest concerns related to the environmental quality of the sector. Inthisindicator, “ executive
agency” refers to the executive body responsible for power sector planning and policy.

Values

Select

Explanation and Justification

Not applicable / Not assessed

(0)

Documents that describe the executive agency’s roles
and responsibilities do not define or make reference
to the environmental and social performance of the
eectricity sector

(i) O

L ow

Documents that describe the executive agency’s roles
and responsi bilitiesinclude mention of theenvironment
and social issues. BUT they refer only to the role of
other agenciesin assuring the environmental or social
performance of the eectricity sector

(inOL ow-
medium

Documents that describe the executive agency’s roles
and responsibilities define specific environmental and
social responsibilities of the executive, AND include
guidance on when and how the executive will cooperate
with regulators or other authorities

(i) X
Medium

Documents that describe the executive agency’s roles
and responsibilities define specific responsibilities of
the executive, AND include guidance on when and
how they should cooperate with regulators or other
authorities, AND contain commitments to at least
one of the elements of quality for information

(iv)O
Medium
— high

disclosure

Documents that describe the executive agency’s roles
and responsibilities define specific responsibilities of
the executive, AND include guidance on when and
how they should cooperate with other regulators or
authorities, AND contain commitments to mor e than

(V)OI High

Value= 3, Medium

Thelegislation that discusses the executive's
environmental responsibilitiesisthe Energy
Conservation Act, 2001. This legislation
details the roles of the agency responsible
for energy conservation.

However, the primary ‘electricity sector
policy / legidation’ —i.e, theElectricity Act,
2003 mentions that the MoP shall consult
with the State Governments and prepare
NEP based on optimum utilization of
resources and renewable energy sources,
stand alone systems non-conventional
energy sources, and endeavour to supply
eectricity to rural aress.

The National Electricity policy discusses
‘Adequate safeguards for environmental
protection’, reducing fly ash, using non-
conventional energy sources, and general
‘environmental issues’ in electricity
generation.

These documents do refer to therole of the
executive with regard to ESA, but do not
detail guidance on cooperation between the
executive and other agencies.

None of the documents meet any eement
of quality for information disclosure.

two gaments of quatity for information disctosure
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Guidance for assessment teams:

Elements of quality for information disclosure:

Reporting on the environmental and social aspects of performance of the dectricity sector

Documents related to the executive's environmental and social responsibilities are available at cost or free to
thepublic

Documents related to the executive's environmental and social responsibilities are provided in a range of
forms / formats printed and eectronic formats

Effort to disseminate using various media/ outlets (public offices / libraries, internet, radio, newspaper)
Planned efforts were made to target documents, audio-visual materials, or meetings at marginalized
socioeconomic or cultural groups

Assessment teams should review reform legislation as well as major policy and planning documents. The degree of
clarity of the executive's role versus that of the eectricity regulator or the environmental regulator or authoritiesis
the main focus of this indicator. Important roles for the executive that might be set out in such documents include:

setting environmental and social performance standards for power plants
distribution services and transmission infrastructure
developing sector and project leve impact assessment policies and guiddines
establishing criteria for the evaluation of the environmental and social costs or benefits of particular policy
actiong/proposals
These areillustrative examples and will vary widdy from country to country. Assessment teams are not expected

to judgethe substantive quality of the social and environmental responsibilities taken on by theexecutiveor regulator,
but assess only the degree to which these responsibilities are clearly laid out and communicated to the public.

A disunct may emerge between the scope / transparency of the social mandate and the clarity of the environmental
mandate. If it is not possible to accurately capture this difference in the indicator values, then the assessment team
should provide separate explanations for the environmental mandate and the social mandate.

Researcher Name and Organization:
Bharath Jairaj, Sriharini Narayanan and Kirtana Chandrasekaran
Citizen consumer and civic Action Group (CAG), Chennai.

Sources of Information:

The National Electricity Policy, 2005. available at www.powermin.nic.in See specifically,

5.2.5/5.2.11 — hydrodectricity

5.2.13 — thermal energy

5.2.20 — renewable energy

5.10 — environmental issues in eectricity

Electricity Act 2003, sections 3, 4, 5, 6

Interview with Mr. M.GDevasahayam, IAS (Retd.), Former Chairman, Haryana Electricity Board 3.6.2005
Interview with Dr. R. Hema, Associate Professor, Madras School of Economics, Chennai 20.5.2005
Interview with Mr. T.B. Chikkoba, Retd Member Generation, Consultant on Renewable Energy, TNEB 30.5.2005
Additional Information:

Comments on the Indicator:
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