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I. OBJECTIVES
More than any other economic activity, services are highly regulated. The regulatory intensive nature of
services is one of the main reasons that render this area such a challenge for policy makers. This is
because achieving the appropriate regulatory framework for services requires a balance between
attainment of legitimate domestic policy objectives and the efficient functioning of the economy. In
contrast to trade in goods, which are primarily subject to border measures, international trade in
services is affected almost entirely by domestic regulation behind the border.
The objective of this paper is to serve as an information input for African Union services officials in their
efforts to improve the regulatory framework for their domestic services economies, which in turn will
help in the negotiation of the CFTA. The paper discusses why regulations are needed in the services
area, the economic and non-economic rationales for regulatory interventions, the relationship between
regulations and economic efficiency, and the numerous ways in which regulations can affect services. It
underlines the potential benefits that can by derived by AU members from more effective and
appropriate regulation. Most importantly, it discusses previous efforts to design general principles for
regulatory intervention in the services area and suggests a set of ten principles for domestic regulation
of services for the AU context.
The paper is written as a component of Pillar 1 in the Services Development Programme document,
namely the design of sector-specific strategies and regulatory frameworks for five priority service
sectors. AU Leaders chose to include four priority service sectors in the Action Plan for Boosting IntraAfrican Trade (BIAT), endorsed in January 2012 at the same time that the AU Heads of State and
Government adopted the decision to create the CFTA. These are: financial services, transportation,
telecommunications/ICT and professional services (under the Trade Policy Cluster, page 29). The BIAT
indicates that these sectors should be the focus of the first stage of work for Africa, given their critical
importance for economic growth and development, as well as intra-regional trade in services. For
reasons of high economic importance to AU Members, it has been subsequently suggested that tourism
be included as an additional priority sector. All of the five priority sectors display characteristics that
require some form of regulatory intervention.
As part of the Services Development Programme, it will be necessary to carry out in-depth studies of the
characteristics of these five service sectors, in order to develop recommendations for the most
appropriate regulatory interventions that will allow AU Governments to meet objectives of market
efficiency and public policy without distorting trade. The specific regulations that are appropriate for
these five service sectors will depend critically upon the legitimate reasons behind the need for
intervention in the market.
There are, however, general principles of regulatory intervention that should underpin government
action in all service sectors, and these should be viewed as the starting point for the design of sectorspecific regulation for the five priority service sectors mentioned above. This paper fulfills the first step
in this process, namely to suggest a set of general principles for the domestic regulation of services that
can be applied by policy makers in Africa in order to achieve improved services regulations and achieve
better development outcomes. These general principles should serve to inform AU services regulators
and guide them on how best to shape existing and future regulations in services.
This paper complements a second paper prepared on services regulations, also within Pillar 1 of the
Services Development Programme, that discusses how an assessment of the appropriateness of existing and
future regulations can be achieved through carrying out an audit of the regulations in a national economy
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affecting services trade (both discriminatory and non-discriminatory where relevant) and evaluating
these regulations against the general principles of good regulatory practice set out in this paper.
A companion paper to this one discusses how making use of a regulatory impact review can assist policy
makers in AU Member States evaluate the effectiveness of regulatory interventions in their national
economies based on stated rationale and objectives. A regulatory audit is a vital component of such a
regulatory review. Such a regulatory audit should be carried out through the examination of measures
collected according to a commonly agreed template and based upon application of the general
regulatory principles developed in this paper, complemented where necessary, by sector-specific
additions. The companion paper presents options for a template for the regulatory audit and discusses
how to go about a regulatory impact review.
This paper sets out to do the following:






Highlight the need for, and relevance of, appropriately designed regulation in services for AU
Member States, by illustrating the key role of regulation in addressing different kinds of market
failures, as well as in achieving public policy goals and universal service targets.
Illustrate how services regulation can act as a restriction to trade, and how the behind-theborder regulations on services may have undesirable or unforeseen protectionist impacts,
resulting in market access or national treatment barriers.
Discuss the appropriateness of regulatory interventions for services. The paper emphasizes that
the extent of regulatory intervention should be commensurate with the desired objective.
Review earlier efforts to develop general principles for regulatory interventions in the services
area.
Propose a set of ten general Principles for the Domestic Regulation of Services” for AU Member
States to review and consider for adoption as the basis for reviewing the appropriateness of
their national services regulations.
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II. THE ROLE OF SERVICES
REGULATIONS
Regulations in the services area come in several varieties and range from qualification and licensing
requirements and procedures in professional services, to pro-competitive regulation in
telecommunications, energy and other network services, to prudential requirements in financial services,
and universal access requirements in health and education services, among others. Many service sectors
(though not all) are regulated to ensure a certain level of quality in service supply, or to guarantee the
safety of consumers or the protection of the environment. For those services that tend toward a
monopoly structure, regulations are designed to ensure that firms supply services according to market
laws of competitive supply and demand. For those services that are critical to the quality of our life style
and human existence, regulations are designed to achieve public policy goals such as those related to the
UN Sustainable Development Goals (SDGs). Still other regulations are designed to protect consumers
against fraudulent behavior of services providers. It is the variety and different nature of the objectives
that they are designed to achieve, together with their ubiquity, that make services regulations challenging
for policy makers. Excessive regulation in the services area may stifle the working of a competitive
market. On the other hand, insufficient regulation may lead to market failures and undesirable social
consequences.
Services regulation, however, is not applied in a vacuum. Governments must design their domestic
regulatory framework in light of their participation in global markets and their obligations under the
WTO GATS and other trade agreements to which they may be parties, as services regulation can affect
both domestic and foreign services and service providers. This relationship underscores the oftendelicate interface between international trade and investment agreements and domestic regulatory
autonomy.
All trade agreements from the GATS to regional trade agreements, explicitly recognize the right of
governments to regulate and enshrine the overarching principle of regulatory autonomy. However, this
guaranteed right has often been misunderstood by those not well acquainted with trade agreements. A
common confusion is the assimilation of the terms “liberalization” and “deregulation”, as if they were
one and the same phenomenon. It is misleading to equate the relaxation of trade restrictions with the
deregulation of services and to assume that trade agreements result in the removal or weakening of
regulatory frameworks. On the contrary, the greater opening of services markets often requires
stronger regulation or re-regulation in order to ensure effective functioning of services in a given sector.
The goal is for the design of services regulations to be appropriate in order to achieve their desired
legitimate objective but not to impact on the economy through creating impediments to services trade
and investment. From many studies, it has become clear that some of the barriers to services exports
from developing countries are due to supply-side constraints in the form of regulatory impediments—
and that there exist better policies and strategies to address these. Addressing supply side and policy
constraints imposed by inappropriate services regulation can provide a boost to economy-wide
competitiveness and help to improve export performance.
Understanding how services regulations can be structured in a more efficient manner can also help
service providers from AU Member States enhance their efforts for deeper greater integration, as well
as take advantage of preferential access to major services markets resulting from the operationalization
of the LDC Services Waiver, agreed by WTO Members at their 9th Ministerial Meeting in Nairobi in
December 2015.
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III. TYPES OF AND RATIONALES FOR
REGULATORY INTERVENTIONS FOR
SERVICES
The regulations that are appropriate for services will depend critically upon the legitimate reasons
behind the need for government intervention in the market. Such reasons can range from the need to
correct a market failure present in a specific service sector to the desire to achieve a given public policy
goal or reach a universal coverage target in the case of services considered essential such as health,
education, clean water or electricity, among others. Recently, several policy analysts have included the
right to connectivity, or the Internet, as part of the universal service targets. “Connectivity” has been
included as one of the Sustainable Development Goals (9c), namely “Significantly increase access to
information and communications technology and strive to provide universal and affordable access to the Internet
in least developed countries by 2020”.
Regulations in the services area come in several varieties and range from qualification and licensing
requirements and procedures in professional services, to pro-competitive regulation in
telecommunications, energy and other network services, to prudential requirements in financial services
and universal access requirements in health and education services. Governments establish regulations
for services for various reasons: to ensure a certain level of quality in a given service; to guarantee the
safety of consumers; and/or to protect the environment, among others. Some regulations are inspired
by economic reasons and are designed to result in pro-competitive market behavior on the part of
services firms who otherwise might tend toward a monopoly position, restrain competitors and not
supply services at competitive prices. Or they may not invest in the amount of the service that is
needed for the domestic economy. Other regulations are designed to achieve public policy goals; still
others are designed for consumer protection. It is the variety and the different nature of the objectives
that they are designed to achieve that make the area of services regulation challenging for policy makers.
Whatever the legitimate reason, it is important that the extent of regulatory intervention be
commensurate with the desired objective.
The three main reasons for which governments intervene in the economy to regulate services include
the need to address market failures; the desire to reach universal access targets in the case of services
with public goods characteristics; and the achievement of specific policy goals such as environmental
cleanliness or the upgrading of technology. These are set out in Table 1 below, together with the
sectors affected and the main types of regulatory instruments or policy tools that are used to address
these market imperfections and reach desired objectives. 1

ADDRESSING MARKET FAILURES
Regulations that address market failures in services are destined for network services that tend toward
natural monopoly dominance, or for services characterized by situations of information asymmetry,

1

See discussion of these types of market failures and appropriate policy responses in S. Saez, D. Taglioni, E van der Marel, Cl
Hollweg and V. Zavacka (2014), Valuing Services in Trade: A Toolkit for Competitiveness Diagnostics, The World Bank, Module 4,
pages 97-98.
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when the service provider knows much more about the quality of service than the service consumer.
The appropriate regulatory response in each of these cases is different so it is important to distinguish
between them.

TENDENCY TO NATURAL MONOPOLY
Services that tend to natural monopoly positions and market dominance are those where competition is
naturally limited because the fixed costs of infrastructure installation are very high. One firm (often a
government-owned monopoly) tends to build out the infrastructure and then retains the operating
rights in the sector. Concerns about this type of behavior are several: the monopoly structure creates
rents, reduces supply and tend to result in above-market prices for the service in question, as well as
price-fixing and collusion in the case of oligopoly suppliers. The resulting situation leaves the service
provider in a comfortable position, earning monopoly rents and lacking the stimulus to innovate or to
invest further. This is particularly the case of network services such as telecommunications, energy
services, transport services and utilities (water and gas), although in the case of telecommunications the
widespread use of mobile phones these days has reduced the network dominance of monopoly firms
that used to rely on fixed line build-outs for telecommunication. However, the monopoly threat is still
present in the form of the cable Internet provider, who often is the builder of the fiber network cable.
Appropriate regulatory responses are critical in the case of services network industries, to ensure that
they do not abuse their potential position of monopoly power. These regulatory responses are in two
areas. One is with respect to pricing. The best response to monopoly pricing is to introduce
competition into these services, by separating the various segments of the monopolist’s network and
offering licensing to additional firms. For example, generation and distribution can now be technically
separated in the case of telecommunication and electricity supply, with transmission and distribution
based on competition among more than one supplier. Regulation in network industries should focus on
expanding competition wherever possible through the break-up of the industry segments.
For those monopoly-retained segments of the network, it is important to ensure that prices remain as
close to competitive levels as possible. Regulated prices are one option, but their effects may be
counter to what is desired. Alternatively, the monopolist could be required to provide the service in
question to under-served or geographically remote regions of the country through imposing a “universal
service” obligation. This requires the monopolist to use some of the rents generated in urban areas to
cover the costs of service supply in rural areas, through cross-subsidized pricing. Several developing
countries have successfully adopted this model at some point in time in their telecommunications
sector.

INFORMATION ASYMMETRIES: PROFESSIONAL AND FINANCIAL SERVICES
Another type of market failure is manifested through the presence of information asymmetries,
especially present in the professional service sectors and pertaining to doctors, nurses, lawyers,
accountants, architectures, and other professions where a particular training and skill set is required for
competence. This market failure can also be present in the case of financial services. In these services,
the risk of moral hazard is very high, and failure to assure a given quality can have serious consequences
for consumers, who have less information about the service provider than the provider him/herself.
Consumers are in a vulnerable position as they can only assess the quality of the professional or financial
service after it has been consumed. Thus the potential for fraudulent behavior in these cases can be
very high, and it is the job of the regulator to intervene in order to ensure consumer safety and welfare.
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In the case of professional services, the regulatory response to information asymmetries is an obligatory
licensing requirement, meant to ensure that only those professional service providers that meet certain
standards of training and quality are authorized to operate. Governments can also require service
providers to be nationals or residents of the country in which they are operating. However, these
requirements are considered to be restrictive to international trade, as foreign service providers may be
able to provide the same quality of service (or higher), provided that they demonstrate the required
training (academic diplomas) and meet a competency test. Application of excessively cautious
regulations in the area of professional service providers is one of the main restrictions on mode 4, or
the temporary movement of skilled personnel. Opening the market to foreign providers may also have
the effect of increasing the quality of professional service providers at home.
Financial services are a particularly sensitive sector for all governments, given their central importance in
economic activity and the systemic implications of financial sector failure. Information asymmetry is
very pronounced in the financial services sector and has recently been demonstrated once again in the
global financial crisis of 2008-09, where consumers were unable to judge for themselves the quality of
financial instruments offered for mortgages. Again, one of the regulatory responses to information
asymmetry in financial services is a licensing requirement for institutions to operate. However, the
regulatory response in this sector can go much further. It can also include the requirement for
commercial or retail banks to disclose substantial financial information and to meet minimum standards
of capital adequacy. Insurance companies are also made subject to licensing requirements with capital
adequacy tests. A Central Bank with strong competence and independent regulatory status is essential
so that it can have oversight and intervention with respect to both retail financial institutions and
insurance companies to ensure that they are financially sound and honest. Regulation for investment
banks, private equity firms and hedge funds is less well developed than for retail banking, and therefore
consumers bear more of the risk burden in making decisions when carrying out financial transactions in
these areas.

REACHING UNIVERSAL ACCESS TARGETS FOR “PUBLIC GOOD”
SERVICES
Services that have the characteristics of “public goods” are those where consumers do not have to pay
individually for their consumption and where their consumption does not diminish the ability of another
consumer to use the same service (technically labeled “non-excludability” and “non-rivalry”). These
“public good” characteristics of some services create positive externalities and benefits for society at
large. In these cases the social benefits will outweigh the private costs of producing these services and
there will be an insufficient supply. Examples of services that have public good characteristics are health
services and education services, which are needed for the entire population. These two services are the
object of social objectives: in the first case that of caring for sick people, and in the second that of
educating individuals. While much of the direct benefits of health services and education accrue to the
consumer in question, society at large also benefits from having a healthier and more productive
population and a better-educated work force. These services are the direct object of two of the SDGs,
namely Goal 3, to “Ensure healthy lives and promote well being for all at all ages”, and Goal 4, to “Ensure
inclusive and equitable quality education, and promote lifetime learning opportunities for all”.
Regulation is needed in the case of services with public goods characteristics to ensure that enough of
these beneficial services are supplied for the population and to eliminate the difference between private
and social costs and benefits and overcome the lack of private sector interest in providing adequate
amounts of the service. One way this can be done is to have education and health services provided by
the government, particularly for basic medical care and for primary school education. However, many
countries have mixed public and private models for these services. Medical services, as well as
8

education and training schools, are often supplied by private clinics and institutions alongside the publicly
funded ones. Regulatory responses and policy options available in the case of the services with public
good characteristics are the following: encouragement of public-private partnerships (such as the
contracting out of selected services); franchising of certain components of medical services or education;
the use of vouchers for privately provided medical or education services; and the imposition of public
service obligations on health or education service suppliers.

ACHIEVING SPECIFIC POLICY GOALS: ENVIRONMENTAL
CLEANLINESS AND UPGRADING TECHNOLOGY
Specific policy goals in the services area may be important to governments that also require regulatory
interventions. The most common among these are the commitment to protect the environment
(including measures to abate climate change or greenhouse gas emissions) and the desire to foster
positive spillovers for domestic firms through technology upgrading and the improvement of workforce
capabilities.
Properly designed regulations can help to achieve these policy goals. In the case of the environment,
governments can adopt planning regulations that control the type of installations built in specific areas,
the use of roads or the type of activities that can be conducted (affecting tourism and transport services
or retail services). Of importance is the impartial evaluation of the collective interest in the case of
these regulations, so that the welfare of society as a whole is advanced rather than that of particular
groups.
In the case of desired technology transfer, policy makers can have several goals in mind, including the
promotion of services innovation, enhancing ICT capacities, improving the skills of the work force and
management competence, or adopting more efficient production methods. Regulations on services that
can help to promote these policy goals, broadly grouped under the label of technology transfer, include
most prominently the requirement for foreign investors to constitute joint ventures with local firms.
This is often specified in the national Investment Code, applicable to foreign investment in general or to
sector-specific investments. Another policy tool used for this purpose is a requirement for the foreign
investor to hire a certain number of local workers that are expected to absorb the skills and managerial
knowledge from the foreign company.
These legitimate reasons behind regulatory interventions in the services area are summarized in Table 1
below, together with the sectors affected and a listing of the types of policy tools used in each particular
case to address the market failure or the policy goal.

9

TABLE 1: REASONS FOR REGULATORY INTERVENTION IN SERVICES
Legitimate Objective

Service Sectors
Affected

Types of Regulatory Intervention / Policy Tools

I.1 To address Market
Failure: Monopoly
Tendencies in Network
Industries

Telecommunications;

Breaking up networks into different segments and
separating them from service providers (i.e. generation;
transmission and distribution); Auctioning licenses for
service providers; Requiring information on price setting;
Providing cross subsidies in order to require firms to serve
disadvantaged or geographically remote regions for
universal access goals

I.2 To address Market
Failure: Information
Asymmetries in
Professional Services

Professional Services
including Doctors,
Lawyers, Dentists,
Accountants, etc.

Licensing requirement for professionals in accredited
associations following competency exams; Minimum skill
requirements for services providers; Mechanisms for
assessing periodic quality control

I.3 To address Market
Failure: Information
Asymmetries in Financial
Services

Investment and Retail
Banking, Insurance
Services, Private
Equity Firms

Licensing of financial institutions; Minimum standards
and/or capital requirements; Capital adequacy tests;
Financial information transparency (obligatory reporting
and disclosure); Strong oversight by independent
Central Bank

II. To achieve a Public
Goods/ Universal Access
Target

Health Services;
Education; Water and
Sanitation; Internet
Access

Quality control regulation; Cross-subsidies to stimulate
supply of essential services by public or private firms;
Public-private partnerships in appropriate cases for
segments of service supply

III.1 To achieve a Policy
Goal: Environmental
Cleanliness

Tourism; Transport;
Retail Services

Appropriate rural and urban planning measures; Quality
control of service providers (i.e. obligatory testing of
transport vehicles)

III.2 To achieve a Policy
Goal: Upgrading of
Technology (GVCs)

Potentially all service
sectors; especially
ICT / Digital

Requirement for joint ventures for foreign investors;
Investment incentives for particular service sectors; Rules
on local employment of personnel / directors

Energy; Transport;
Water and Gas;
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IV. HOW SERVICES REGULATION
AFFECTS ECONOMIC PERFORMANCE
AND TRADE
Though services regulation is necessary in many cases for the reasons discussed in the preceding
section, not all regulation is good and leads to positive results. Laws and regulations can have adverse
effects on the economy and stifle competition. They can favor one set of producers over another, or
increase producer benefits at the expense of consumers. Unnecessary costs and administrative
processes often are dictated by regulations that impact on the ability of firms to operate efficiently, thus
increasing costs and discouraging innovation. Non-transparent regulation can deter new firms from
entering the market and limit the amount of output. There is also a real danger of regulatory failure
when regulations are not properly designed and their outcomes are welfare reducing, or when
regulation is motivated by reasons that are not economically justified and/or do not serve the public
interest.
Regulatory ‘capture’ is a concern in Africa as in other parts of the developing world, and occurs when
special interest groups use their influence to bribe or sway officials to adopt a regulation that benefits
them directly and not society at large. When this happens, regulation becomes a tool for protectionism.
Regulatory capture is a common cause of regulatory failure and can be often found in the case of service
sectors dominated by monopolies or by state-owned enterprises. This can also negatively impact upon
the ability of foreign services providers to contest those sectors through international trade. The WTO
GATS Article VII on Monopolies and Exclusive Service Suppliers contains a very weak discipline that
only requires governments to ensure that a monopoly supplier does not “….act in a manner inconsistent
with that Member’s obligation under Article II (MFN) and specific commitments.” But many service sectors
have not been included in the schedules of commitments. And no dispute settlement case has been
brought on this issue to the WTO.
Thus the challenge for regulators in designing appropriate regulations for services is essentially to
correct market failures and to attain legitimate objectives that serve the public interest while avoiding
regulatory failure and regulatory capture. Good principles of regulatory practice can help to guide this
process.
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V. POTENTIAL BENEFITS TO BE DERIVED
BY AU MEMBERS FROM BETTER
REGULATIONS IN SERVICES
Assessing the appropriateness of regulations affecting trade in services and reforming them accordingly
can bring about tremendous benefits for African economies. The potential benefits from regulatory
reform in services can be understood in various ways. One way is through examining how more
efficient services are positively used by all sectors of the economy and how these linkages are
instrumental in stimulating more export growth. Another way is by examining the outcome of actual
policy changes in country case studies of services and international trade. This section examines this
important topic through both of these lenses.

THE LINKAGES BETWEEN MORE EFFICIENT SERVICES AND
EXPORT PERFORMANCE
Firms use services for both backward and forward linkages into the manufacturing and agricultural
sectors, respectively, as well as into other service sectors. Countries at all income levels show significant
linkages (both forward and backward), particularly for certain services such as ICT and business services.
A more efficient services sector internally will have the impact of stimulating exports, given the nature of
these multiple linkages between services and other economic activities. The World Bank has shown a
correlation between internal and external competitiveness in services, which is not shown to be the
case for manufacturing and agriculture. Figure 1 shows the correlation between value added as a
percentage of GDP and exports as a percentage of GDP in the three main economic sectors of services,
manufacturing and agriculture for a large number of countries. This last measure indicates whether the
relevance of the sector domestically mirrors external competitiveness in the same sector. Strikingly, it is
only in the services sector where there is a positive correlation between these two variables,
demonstrating the link between internal and external competitiveness that is derived from services.
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FIGURE 1. SERVICES CONTRIBUTION TO INTERNAL AND EXTERNAL COMPETITIVENESS BY
SECTOR

Source: Sáez, Sebastián, Daria Taglioni, Eirk van der Marel, Claire H. Hollweg, and Veronika Zavacka, Valuing Services in
Trade: A Toolkit for Competitiveness Diagnostics. Washington, DC: The World Bank. doi: 10.1596/978-1-4648-0155-6.
License: Crative Commons Attribution CC BY 3.0 IGO, 2014, p. 20.

The policy implication from this finding is that more appropriate and less restrictive regulations in
services can help to develop all sectors of the economy by serving to make the country’s firms more
competitive on international markets. In this aspect, services regulation functions as an enabler for
trade. From the export side, services regulation affects services providers that supply the local market as
well as the international market, thus affecting the external competitiveness of services exporters and
other exports using significant services inputs. From the import side, regulation affects foreign services
providers serving the market in question. Having access to the most efficient services inputs is key to
develop competitiveness in different sectors. Moreover, when imports are conducted under mode 3
(around 55-60% of the total volume of trade in services is estimated to be carried out under this mode
according to current statistics) there is room for technology transfers as well as managerial skills
transfers, which are key sources of productivity in services.

INDIVIDUAL CASE STUDIES OF SERVICES REGULATORY REFORM
IN AFRICA
It is also very useful in this context to examine the results of actual regulatory changes in the services
area in individual African countries and to observe how this has impacted the respective country’s
development and export performance. Such case studies of actual practice and regulatory adaptation
are useful guidelines for learning valuable lessons from shared experiences. Several case studies of
adaptations in services regulations and their impact on services exports were carried out by
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international and African researchers and published by the African Union in a path-breaking volume
entitled Services Exports for Growth and Development: Case Studies from Africa (2015).2
The service sectors and countries examined were from all regions in Africa, namely: air transport
services (Ethiopia); banking services (Nigeria); BPO-ICT services (Senegal); cultural services (Burkina
Faso); and education services (Uganda). Table 6 summarizes the main results of these case studies and
highlights the impact that services regulations have had on the development of services exports from
these countries in the sector in question.
From these case studies carried out on the ground through questionnaires and direct interviews with
various stakeholders, several lessons were learned that are useful to share among AU Members as they
look to adopt more appropriate services regulations. The first and critical lesson to be drawn is that an
appropriate and enabling domestic regulatory framework was one of the key factors necessary for
engagement in services exports. A second lesson is that regulatory policies that create neutrality of
incentives as between the various forms of trading systems (four modes of supply) and that do not favor
one mode of service supply over another have been able to generate services exports in complimentary
modes. A third lesson is that more appropriate government regulations were able to either lay the basis
for services export growth, or to help initial advantages to grow. A fourth lesson highlighted by the
case studies is that different types of services sectors have needed and benefited from different types of
policies, and that the key is to fashion the appropriate regulatory framework for the needs of the service
sector in question.
TABLE 6. CASE STUDIES FROM AFRICA: IMPACT OF REGULATORY FRAMEWORKS ON SERVICES
TRADE

Service sector / Country

Services
adopted

regulations

Impact
of
more
appropriate
regulatory framework on services
trade

Air Transport / Ethiopia

Ratification of Yamoussoukro
Decision on Open Skies in
Africa to set liberal and open
regulatory framework; Adopting
competitive practices for SOE
(Ethiopian
Airlines)
with
independent management.

Ethiopian Airlines on par with Royal Air
Maroc as second largest national
carrier in Africa in terms of revenue per
passenger kilometer (South African
Airways are largest); EAL flies to over
56 destinations in Africa, Europe,
Americas, Middle East and Asia. Air
transport services exported in all four
modes of supply; joint venture (mode
3) of EAL in Togo (ASKY) and Malawi.

Banking Services / Nigeria

Stabilization of banking system
after previous banking crisis
through stronger prudential
requirements and guarantees;
Recovery of previous bad
loans.

Of the 20 Nigerian banks, more than
half (11) had established operations in
other African countries (mode 3) as of
2012 and 8 Nigerian banks also had
operations in locations outside of
Africa. Ecobank Nigeria is operating

2

See African Union (2015), Services Exports for Growth and Development: Case Studies from Africa, Addis Ababa, available at
http://www.au.int/en/trade-services-case-studies-africa
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branches in 35 other African countries.
Banking services are exported through
all four modes of supply.
BPO-ICT Services / Senegal

Reduced tariffs for computer
imports (from 26% to 5%);
Introduction
of
a
new
Telecommunication
Code
(1996) with privatization of the
telecom
provider
Sonatel
(1997)
and
bound
commitments to open up
telecom sector sector under
GATS Protocol IV (1997);
Adoption of Reference Paper
on Basic Telecoms to create an
independent telecom regulator;
Amendment of Investment
Code; Amendment of Labour
Code to eliminate distinction
between wages on day and
night labour.

Dynamic growth of BPO and IT-related
trade at 6% annually over period 20052012, constituting large and growing
export market for Senegal. Trade in IT
sector accounts for nearly half of total
services exports (with computer and
information services showing 50%
growth annually between 2005-2010,
communication services 11% growth
and other business services 7%
growth). BPO-ICT services are
exported through all four modes of
supply. One Senegalese firm has
invested abroad in BPO activities and
opened subsidiaries in five other West
African countries (mode 3).

Cultural Services / Burkina

Recognition of cultural services
in 1991 Constitution; Passage
of several legislative and
regulatory texts to support
development
of
cultural
services;
Fostering
and
carrying out numerous publicprivate partnerships in the
sector

Total contribution of cultural services
(direct and indirect impacts) estimated
at nearly 60 million Euros annually or
4% of GDP; Burkina Faso offers 13
festivals and cultural events annually
and has 8 cultural schools; the country
is a leading in Africa’s cultural sector,
especially theatre, popular film,
fashion and music. Cultural services
are exported through all four modes of
supply and especially modes 2 and 4.

Adoption of White Paper of
1992
reformed
education
system
by
allowing
for
establishment
of
private
universities and breaking state
monopoly
on
education;
Strategic
Framework
for
Marketing Uganda’s higher
education sector adopted in
2009, included developing a
“Study in Uganda” web portal
and simplifying visa application
process for foreign students.

Exports of higher education services
now a major source of foreign
exchange earnings ($36 million in
2010); now 36 universities and degree
colleges in Uganda sanctioned by
National Council of Higher Education;
85% of foreign students now attend
private universities. Higher education
services are exported through three of
four modes of supply (not yet crossborder); three Ugandan universities
have established branch campuses in
neighboring countries

Faso

Education
Uganda

Services

/

Source: Adapted from African Union (2015), Services Exports for Growth and Development: Case Studies from Africa, Addis Ababa,
available at http://www.au.int/en/trade-services-case-studies-africa

A broadly supportive regulatory environment involving trade policy liberalization (lowered tariffs on
computer products for the ICT sector, an Open Sky agreement for the air transport sector, and a
removal of monopoly in the case of the telecom and higher education sectors), or strengthened
regulations (stronger prudential and auditing requirements for the banking sector), or the offering of
positive incentives (including subsidies, training programs and tax breaks in the case of cultural services
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and BPO-ICT services), have played a positive role in encouraging the dynamism of these services and
their export growth.
The final lesson offered by the case studies from Africa is that services export success does not come in
a vacuum; indeed the future expansion of successful services exports can be threatened by the weakness
of other service sectors. In the case of Senegal, the lack of a sufficient supply of skilled human
resources in the form of trained engineers and computer specialists (a weakness of the education
sector) put a damper on further expansion of BPO-ICT exports. In the case of Burkina Faso, the lack
of adequate hospitality infrastructure (a weakness of the tourism sector) constrains the further growth
of cultural festivals by making it difficult to attract larger audiences to the country. In the case of air
transport services, the inefficiency of the financial services sector constrains the ability of the national
airline to raise capital and take out loans to expand its operations. And in the case of education
services, the lack of availability of a low-cost Internet backbone for the universities (weakness of the
telecommunications sector) constrains development of web-based education program exports.
Thus, in developing appropriate regulations for a specific sector, it is important for AU regulators and
government officials to set this in an economy-wide context and to view the entire services panorama
and all relevant services regulations as determinants of the sustainability of export success and not just
the sector itself.
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VI. EXAMINING GENERAL PRINCIPLES
OF GOOD REGULATORY PRACTICE
Appropriate regulations are deemed to be those that meet the policy objective as efficiently and directly
as possible, without excessive impacts or distortions of trade and without being subject to regulatory
capture. The three main principles of good regulatory practice are widely acknowledged to be those of
proportionality, transparency and accountability, as defined below.

PROPORTIONALITY
This principle dictates that the use of the means has to be limited to the achievement of the goal. There
should be proportionality between the desired objective and the regulatory requirement (so that the
policy solutions are proportionate to the perceived problem or risk). When this is achieved, the
regulation should then impose the lowest possible cost on the service providers and not create
unnecessary burdens in the market.

TRANSPARENCY / DUE PROCESS
Lack of transparency around the regulatory process adds costs, resulting in reduced efficiency. It can
also result in de facto discrimination when foreign suppliers are not aware of alternative options or
regulations, while domestic suppliers are informed. Regulators must be attentive to strengthening
mandatory information requirements, promoting the involvement of more stakeholders in a regulatory
consultation process, and ensuring consistency of treatment. The adoption and publication of standard
rules that guide the regulatory process is useful.

ACCOUNTABILITY
Regulatory agencies must be independent from both government ministries and service suppliers if they
are to perform their duties most effectively. Collusion between regulators and interest groups is more
likely to occur when accountability is lax. It is challenging but important to put in systems of separation.
To enhance accountability, governments should also attempt to offer reasons for decisions, disclose
information on the procedures leading to decisions, and incorporate public hearings or other
mechanisms for public participation into decision-making.
The above general principles should guide the design of all services regulations. Several international
organizations and governments have adopted principles of good regulation as well in order to improve
national practices.
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One example of principles of good regulation for services as published by the Australian Government is
set out in Box 1.3 These incorporate the three general principles above and emphasize that regulation
should only be used if government objectives cannot be achieved by any other means. They also
emphasize the need for regulations to be flexible enough to allow firms to choose the best manner in
which to comply, and that regulations should be adaptable over time.
Box 1
Principles of Good Regulation (Government of Australia)
1.
2.
3.

4.

5.

6.
7.

8.

Regulation must yield a net benefit to the community, not just to a particular group or sector.
Regulation must be set to the minimum level necessary to achieve the objectives and to avoid
unnecessary restrictions. It should be targeted at the problem.
Regulation should be integrated and consistent with other laws, agreements, and international
obligations. Any restrictions on competition should be retained only if they provide a net benefit
to the community and government objectives cannot be achieved by other means.
Regulations should not be unduly prescriptive; preferably, it should be specified in relation to
performance or outcomes. It should be flexible enough to allow businesses some freedom to
find the best way to comply and to allow the regulation to adapt to changed circumstances.
Regulation should be accessible, transparent, and accountable. The public should be able to
readily find out what regulations they must comply with, and the regulations must be reasonably
easy to understand and fairly and consistently administered and enforced.
Regulation must be clear, concise, and communicated effectively.
Regulation should be mindful of the compliance burden imposed, proportionate to the problem
being addressed, and set at a level that lessens compliance costs while still achieving the set
objective.
Regulation must be enforceable and embody the minimum incentives needed for reasonable
compliance. Adequate resources must be provided for monitoring and to ensure reasonable
compliance.

Other national governments have published general regulatory principles along the lines of those in Box
1. The European Commission and the United States High-Level Regulatory Cooperation Forum agreed
to a slightly different set of principles at their joint meeting in June 2011. Their Common Understanding of
Regulatory Principles and Best Practices encompasses the following:4

3

See Paul Coghlan (2003), “The Principles of Good Regulation,” in Regulation and Market Access, edited by Alexandra
Sidorenko and Christopher Findlay, Canberra: Asia Pacific Press, pages 17-39. Reproduced in the World Bank (2014),
Regulatory Assessment Toolkit, Ibid., page 19.
4

These agreed regulatory principles and best practices are embedded in the EC's Communication on Smart Regulation and Impact
Assessment Guidelines, and in the U.S., in Executive Orders 12866 and 13563. See Summary Report of EC-U.S. High Level
Regulatory
Cooperation
Forum,
10th
Meeting,
7-8
June
2011.
Available
at:
https://www.whitehouse.gov/sites/default/files/omb/oira/irc/hlrcf_summary_report_june_2011.pdf
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(1) Evidence-based policy-making for all regulatory measures1 likely to have significant impacts, with
consideration of all relevant benefits and costs;
(2) Transparency and openness, allowing participation by citizens and stakeholders;
(3) Analysis of relevant alternatives;
(4) Monitoring and evaluation of the effectiveness of existing regulatory measures;
(5) Use of approaches that minimize burden and aim for simplicity.
In addition, in a sign of what could be an example of regional regulatory cooperation, the EC and the
U.S. agreed to ensure an open process when developing or changing regulatory measures and to
highlight or “flag” domestic regulatory measures that may impact international trade and investment. In
addition, the two parties agreed to make a best effort to provide at least a 60-day comment period for
proposed regulatory measures.
Regional and international organizations have also developed useful principles and guides for regulatory
reform. A recent but fairly elaborate example of one effort is the Integrated Checklist on Regulatory Reform
jointly developed by APEC–OECD members with questions to be addressed under a number of
headings (horizontal issues, regulatory issues, competition policy issues and market openness policies).
The main points from this checklist are reproduced in Box 2 below. 5 The Checklist is publicly available
and can be applied in whole or in part by any government, in case of interest.

5

See APEC-OECD (2005), Integrated Checklist on Regulatory Reform, found at http://www.apec.org/Groups/EconomicCommittee/Toolkit-for-Structural-Reform/APEC-OECD-Integrated-Checlist. Nineteen APEC economies have taken voluntary
self-assessments according to the Checklist, including: Australia, Hong Kong China, Japan, Korea, Chinese Taipei and the United
States. The results of these assessments are publicly available online.
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Box 2
Good Regulatory Principles: Excerpts from APEC-OECD Checklist on Regulatory
Reform
Regulatory reform refers to changes that improve regulatory quality to enhance the
economic performance, cost-effectiveness, or legal quality of regulations and related
government formalities.
Horizontal Dimension
A1. To what extent is there an integrated policy for regulatory reform that sets out principles dealing with
regulatory, competition and market openness policies?
A5. To what extent has regulatory reform, including policies dealing with regulatory quality, competition and
market openness been encouraged and coordinated at all levels of government?
A6. Are the policies, laws, regulations, practices, procedures and decision making transparent, consistent,
comprehensible and accessible to users both inside and outside government and to domestic as well as
foreign parties? And is effectiveness regularly assessed?
A8. To what extent are there effective inter-ministerial mechanisms for managing and coordinating regulatory
reform and integrating competition and market openness considerations into regulatory management
systems?

Regulatory Policy
B2. Are the legal basis and the economic and social impacts of drafts of new regulations reviewed? What
performance measurements are being envisaged for reviewing the economic and social impacts of new
regulations?
B4. To what extent are rules, regulatory institutions and the regulatory management process itself
transparent, clear and predictable to users both inside and outside the government?
B5. Are there effective public consultation mechanisms and procedures, including prior notification open to
regulated parties and other stakeholders, nongovernmental organizations, the private sector, advisory bodies,
accreditation bodies, standards-development organizations and other governments?
B8. To what extent have measures been taken to assure compliance with and enforcement of regulations?

Competition Policy
C9. To what extent does the competition law apply broadly to all activities in the economy, including both
goods and services, as well as to both public and private activities, except for those excluded?
C12. In the absence of a competition law, to what extent is there an effective framework or mechanism for
deterring and addressing private anticompetitive conduct?

Market Openness Policies
D2. To what extent does the government promote approaches to regulation and its implementation that are
trade friendly and avoid unnecessary burdens on economic actors?
D8. To what extent are measures implemented in the countries accepted as being equivalent to domestic
measures?
Source: OECD, as reproduced in Molinuevo, M. & Saez, S., Regulatory Assessment Toolkit: A Practical
Methodology for Assessing Regulation on Trade and Investment in Services, Washington DC: The World
Bank Group, 2014, page 9, http://documents.worldbank.org/curated/en/2014/03/19244904/regulatoryassessment-toolkit-practical-methodology-assessing.
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VII. PROPOSED GENERAL PRINCIPLES OF
DOMESTIC REGULATION FOR
SERVICES FOR AU MEMBERS
The examples above have been included in order to show the precedents that exist for the African
Union Members should they wish to consider developing similar types of guidelines for their services
regulators. This section sets outs below a set of eight “General Principles for Domestic Regulation of
Services” for consideration by AU Members that are designed to provide a suitable framework to use in
Africa when developing and implementing regulatory measures. These principles are broad enough to
be applied regardless of the economic environment and stage of development of the individual countries.
They are all of general application to all service sectors.
While the “General Principles for Domestic Regulation of Services” set out below are inspired from the
content of the precedents set out above, they have been adapted to what is felt to be most appropriate
in the AU context. These include the following:
PRINCIPLE 1: SERVICES REGULATIONS SHOULD BE THE MINIMUM REQUIRED TO
ACHIEVE THEIR STATED OBJECTIVES




This means that service regulation should not be too complicated or impose an unnecessary
burden on service suppliers who have to conform to it.
The service regulation should be targeted directly at the problem or the market failure,
which is not addressed by other regulations.
The service regulation should be proportionate to the problem it is designed to fix and
should achieve the objective with the minimum cost.

PRINCIPLE 2: SERVICES REGULATIONS SHOULD BE CLEAR AND TRANSPARENT



This means that the service regulation should be easy to understand. It should be drafted in
as simple and understandable way as possible.
There should be a consultation process with stakeholders when services standards are being
developed and reviewed, in order to facilitate clarity and transparency.

PRINCIPLE 3: SERVICE REGULATION SHOULD BE ENFORCEABLE AND
ACCOUNTABLE




This means that the service regulation should be able to be monitored effectively by a
regulator or government agency.
The service regulation should be fairly and consistently enforced in a similar manner for all
service providers.
The service regulation should be open to appeal and review. A service provider should be
able to request consultation to try and find a better solution in the case of difficulty
experienced in applying the regulation.
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PRINCIPLE 4: SERVICES REGULATIONS SHOULD BE COMMUNICATED
EFFECTIVELY



This means that the service regulation should be written in accessible language, which is
both clear and concise.
The service regulation should be publicly available and accessible to both the service supplier
and the general public, ideally available on a government website.

PRINCIPLE 5: SERVICES REGULATIONS SHOULD NOT RESTRICT MARKET FORCES



This means that the service regulation should not restrict competition and avoid imposing
barriers to entry, exit or operation of services firms unless it can be demonstrated that the
benefits from a restriction on competition outweigh the costs.
The service regulation should be performance based and should focus on outcomes rather
than design.

PRINCIPLE 6: SERVICES REGULATIONS SHOULD NOT RESTRICT INTERNATIONAL
TRADE



This means that there should be no discrimination in the way that regulations are applied as
between domestic and foreign suppliers of services.
Services regulations should not be applied in a way that creates unnecessary obstacles to
international trade.

PRINCIPLE 7: SERVICES REGULATIONS SHOULD UTILIZE EXISTING
INTERNATIONAL OR REGIONAL STANDARDS WHENEVER POSSIBLE



This means that if an international or regional standard exists for the service regulation in
question, the national regulatory should adopt this agreed standard whenever possible.
Adoption of an international or regional standard for the service regulation in question will
serve to minimize cost and produce better, most cost effective outcomes.

PRINCIPLE 8: SERVICES REGULATIONS SHOULD BE FLEXIBLE, NOT PRESCRIPTIVE




This means that service regulation should be able to be adapted to changes in market
structure and other circumstances.
It also means that regulators should allow services providers to determine their own
method for achieving the outcome.
Governments should update service regulation as conditions warrant in order to maintain
their relevance.
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VIII.

CONCLUSIONS

Regulatory assessment and reform for services is not the same as deregulation. On the contrary, a
strong economy needs a strong but appropriate regulatory structure. Services are highly regulationintensive and thus demand particular attention in this regard. Regulations on services are needed to
address market failures and to achieve legitimate policy goals such as universal service. However,
achieving these objectives requires a careful balance between adopting services that optimize the vital
role of the services market and yet are not more restrictive than necessary or than they need to be in
affecting international trade. Adopting general principles for domestic regulation of services can help in
the achievement of these objectives.
This paper has discussed how to think about and work toward more appropriate services regulation
that can assist officials in AU Member States to ensure that services play a vital and beneficial role in
their economic growth and their efforts for greater regional integration.
The framework for assessing appropriate services regulation presented here should help in the
understanding of what can at times appear to be a complex area. The suggested basic regulatory
principles put forward for consideration and possible adoption by AU Member States should allow for a
common basis for understanding of the role and function of services regulations.
The basic “Principles for Domestic Regulation of Services” suggested in this paper should be viewed as
the basis for the next step in the regulatory process, namely the conduct of a regulatory audit of the
measures affecting trade in services, together with the application of a regulatory impact assessment tool
to such measures, both of which are discussed in the accompanying paper on “Carrying out a Regulatory
Audit of Measures Affecting Trade in Services.”
Applying all three of these tools together – the principles of domestic regulation for services; the
regulatory audit of measures affecting services trade; and the regulatory impact assessment - will allow
AU officials to have the necessary tools to better understand the operation of their domestic services
sectors and to achieve a more efficient and dynamic performance of these. It should also facilitate the
task of negotiating liberalization commitments and regulatory understandings for the priority service
sectors in the CFTA negotiations.
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