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FOREWORD

HoW can a society so constitute itself that its members will be
free participants in a self-governing order and not merely

the subjects of the state?
Through an analysis of American federalism that returns to

the classic sources- The Federalist and the writings of Tocque
ville-this book explains the conditions necessary for creating
and maintaining a self-governing society and describes how such
a system works. In a world in which government by central au
thority has become increasingly discredited, this issue is as im
portant as it was 150 years ago when Tocqueville observed that
American "society governs itself for itself."

Federalism is commonly understood as a theory of govern
ment that uses power to check power amid opposite and rival in
terests. Authority is limited, and no single body exercises supreme
control nor has a monopoly over the use of force in society. But
the idea of federalism is rendered trivial when applied only to the
coexistence of state and national governments. Rather, federalism
offers no less than an enabling basis for the development of self
organizing and self-governing capabilities under conditions of
equal liberty and justice.

This book also illuminates the importance of institutional
analysis in dealing with problems in the contemporary world. We
face a basic challenge in recognizing and understanding the insti
tutional foundations on which systems of governance and social

Xl



xu FOREWORD

arrangements are established in modern societies. Vincent Os
trom has previously addressed this challenge in the ICS Press stud
ies Rethinking Institutional Analysis and Development, edited with
David Feeny and Hartmut Picht, and Local Government in the
United States, with Robert Bish and Elinor Ostrom, as have John
Clark and Aaron Wildavsky in The Moral Collapse ofCommunism,
also published by ICS Press. Faith in the reformability of human
societies underlies these efforts to understand institutions and to
explicate the conceptual foundations of self-governance.

For those who are seriously concerned with understanding the
American system ofgovernance and how it can be used to address
problems of collective choice and action, whether in neighbor
hoods or in the international arena, The Meaning ofAmerican Fed
eralism offers rich rewards.

Robert B. Hawkins, Jf., President
Institute for Contemporary Studies
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I nstead of presuming that "the state" rules or "the government"
governs, can we conceptualize and think about the constitution

of order in human societies that might be self-governing? That is
the core issue being addressed in this volume. The possibility of
societies' achieving self-governance depends upon numerous con
ditions and especially upon the emergence of patterns of poly
centricity that might apply to the whole system of human affairs.

We cannot explore these ideas so long as our thinking about
order in human societies is dominated entirely by reference to
" h "" h " "\VT. • dtestate or t e government. we must open our mIn s to
other ways of thinking about ourselves, our relationships with
others, and how peoples might constitute patterns of rule-ordered
relationships in their societies. My puzzle isyour challenge. Can we
deal with the facts of rule-ordered relationships and contemplate
how a system of such relationships might be constituted without

C "h" "h "h freference to testate or t e government at t e center 0 our
thinking? Can we contemplate societies where people are capable
in some meaningful sense ofgoverning their own affairs? Ifwe are
willing to consider that possibility, we may open ourselves to new
frontiers of inquiry and new potentials for development. Such a
possibility is of Copernican proportions for the constitution of
order in different societies and of major significance for the con
temporary world.

All possibilities are subject to limits. We cannot have the best
of all possible worlds; but our degree of choice always turns upon
the availability of alternatives. Can we help clarify what these
might be?



ONE

THE MEANING OF AMERICAN FEDERALISM

O ne of the important puzzles about the governance ofhuman
societies turns upon the relationship of federalism to the

widely held aspirations of people in various parts of the world for
something called "democracy." The term democracy implies that
people govern. "The government," however, is plainly not the
people. People vote and elect representatives who participate in
the government. Voting is a very slender thread, hardly strong
enough to let us presume that people, by electing representatives,
govern. The ordinary use of language strongly implies that the
government governs. How do we resolve this dilemma?

I doubt that there is any single resolution. If people rely only
upon the pronouncements of those who aspire to leadership, de
mocracy will be universally proc1aimed-a form of demagoguery,
not democracy. To honor democracy by words alone creates false
illusions. If democracy has an essential place in the unfolding of
human civilization, the part that people play in the governance of
societies must turn upon much more than voting in elections.

In my own efforts to come to terms with what it means to be a
citizen in a democratic society, I have come to regard the concept of
federalism as of basic importance. My concern is with general

5



6 INTRODUCTION

features of a system ofgovernance that would be appropriate to cir
cumstances where people govern rather than presuming that gov
ernments govern. When the problem is posed this way,
conceptualization and definition become difficult.

LANGUAGE AND MEANING IN POLITICAL DISCOURSE

The term "federalism" has generally been associated with the de
velopment of the American system of government. Federalism
was the key design concept used in the formulation of the U.S.
Constitution of 1789. The explanation of the draft of that consti
tution offered by Alexander Hamilton, John Jay, and James Mad
ison was entitled The Federalist. While federalism was its key
design concept, the U.S. Constitution established reference to
only one of the constituent elements-a limited national govern
ment-in a more general system of governance.

The critical conceptual difficulty in constituting a federal sys
tem of governance was directly addressed in essays 15 and 16 of
The Federalist, but serious ambiguities in language still remain.
Hamilton argued that an essential attribute of a government is its
capacity to enforce law. A confederation, as traditionally con
ceived, could not meet this defining criterion for a government.
The Articles of Confederation had established an organization of
states, not a government. The Congress of the United States
under the Articles ofConfederation could not enforce its own res
olutions. Hamilton argued that the concept of a confederation
had to be reformulated. In his view, individuals are the basic con
stitutive element in each unit ofgovernment. Each unit ofgovern
ment must be able to articulate the aspirations of people, respond
to the demands of individuals, and enforce its resolutions with
regard to individuals, not to collectivities as such. Each unit
would be autonomous in itself and have both executive and judi
cial authorities to enforce its resolutions as laws. Hamilton's refor
mulation of the concept of confederation is, in my view, an
essential attribute of what has come to be known as a federal sys
tem of government.
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Serious ambiguities continue to exist because both Hamilton
and Madison were not careful to distinguish between "federal"
and "confederation" in their discourses. What was proposed by
the Philadelphia Convention of 1787 was variously referred to as
a confederation, a federal government, the Union, and the general
government. This conceptual confusion persists today among
scholars and among those who have special responsibility for con
struing the meaning of the U.S. Constitution.

The first general application of the concept of federalism to a
system ofautonomous units ofgovernments occurred in the formu
lation of the U.S. Constitution. The primary referent, then, was the
authority of a limited national government in its relationship to
state governments. The basic conception is reflected in the name:
the United States ofAmerica. One of the attributes used as a stan
dard definition of federalism is a system of government where au
thority is exercised concurrently by anational government and state
or provincial governments. With such a definition, the focus is
upon a two-tiered structure ofgovernment. Thus William Riker, in
his Federalism, explicitly states this definition as follows:

A constitution is federal if (l) two levels ofgovernment rule the
same land and people, (2) each level has at least one area in
which it is autonomous, and (3) there is some guarantee (even
though merely a statement in a constitution) of the autonomy
of each government in its own sphere. [1964, 11]

All fed~ral systems have reference to multiple units of govern
ment, each ofwhich has an autonomous existence. A two-tier ar
rangement might thus qualify as a federal system. It is entirely
possible, however, for a state to draw upon the concept ofa federal
system in constituting its own internal system of governance as
did the California constitutional convention in 1879. There are
those who refer to federated cities (Zimmerman 1972). General
laws pertaining to the incorporation of municipalities, where de
cisions to incorporate are made by local citizens with the authority
to formulate and modify the corporate charters, have all the attri
butes that I would associate with a federal system of governance.
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I see no reason why national governments should represent the
ultimate achievement among human beings in fashioning systems
of governance. Efforts to deal with standard forms of international
organizations are subject to the basic flaw that Hamilton identified
with confederation. The United Nations is an organization of na
tion-states, not a government. Hamilton would have considered it
absurd to refer to such an organization as a "government." Yet the
efforts of the nations of Western Europe to fashion a European
Community are taking on some of these attributes. Since these at
tributes relate to the standing of individuals and other units ofgov
ernment, we might begin to think ofa federal system ofgovernance
being fashioned in the European Community. To treat Western Eu
rope as though it were constituted only by reference to nation-states
is to misunderstand what is occurring there. Europeans cannot
shape the future of their societies only by reference to nation-states
as such. How these arrangements are worked out is a matter ofpro
found constitutional significance for the future ofEurope with con
siderable bearing upon what is meant by a federal system.

The crucial issue is that the concept offederalism enables peo
ple to break out of the conceptual trap inherent in a theory of
sovereignty that presumes there must exist some single center of
supreme authority that rules over society. If the nations of Europe
exist as single centers of supreme authority, then there can be no
European Community. Conversely, if the European Community
were organized by reference to a single center of supreme author
ity, there could be neither national nor local autonomy. So long as
such a concept ofsovereignty is presumed necessary to a system of
government, I cannot imagine how it is possible for democracies
to exist in domains that reach out to continental proportions.

Relying upon mere words in a constitution, as Riker suggests,
is a very weak way to characterize a democratic or federal system
of governance. The name Union of Soviet Socialist Republics
would seem to imply a federal system of democratic government.
The term "soviet" refers to councils. But anyone who is aware of
the key concepts that Lenin drew upon to design the Soviet exper
iment would know that he placed critical emphasis upon strict
secrecy and strict discipline subject to the central leadership of the
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Communist party. Lenin presumed that the whole country could
be run like the German postal system. Despite the use of such
words as "union," "soviet," and "republic," the Soviet Union was
none of these (Kaminski 1992). It was an autocracy run by the
Communist party leadership. It is possible that the Gorbachev re
forms may achieve constitutional alterations consistent with a fed
eral system ofdemocratic government. But that would be a system
of government much different from the one conceptualized by
Lenin and ruled over by Stalin.

Systems of governance have reference to many attributes. At
tributes applicable to the coexistence of entities identified as a na
tional "government" and state or provincial governments again
bring us back to the puzzle ofwhether it is governments that gov
ern or whether the existence of democracies implies that people
govern in some meaningful sense. This puzzle leads us to a radi
cally different concept embedded in the term "federalism."

In several of his works on federalism, Daniel Elazar points to
the derivation of the word federalism from the Latin term foedus,
which means covenant (See, for example, Elazar and Kincaid
1980). Foedus has much the same meaning as the Hebrew term
b'rit, which is fundamental to biblical traditions pertaining to cov
enantal relationships with God and with those who choose to gov
ern their relationships with one another by covenant. "Federal
theology" in the sixteenth and seventeenth centuries was a cove
nantal theology developed by some Protestants to conceive a sys
tem of church governance that drew upon Old Testament
concepts of covenants and New Testament accounts of early
Christian congregations; it was sharply opposed to the doctrine of
apostolic succession relied upon by the Roman Catholic church in
the constitution of its system ofgovernance. The Puritans of New
England were congregationalists who adhered to federal theology,
and in the Mayflower Compact the first Puritans made the com
mitment to covenant with one another in constituting civil bodies
politic. This commitment can be viewed as a basic precommit
ment to a federal system of governance. It adds an important di
mension to federalism as pertaining to multiple units of
government.
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The commitment of American Puritans to a covenantal ap
proach has an interesting parallel to a seemingly strange use of
language in Switzerland. German-speaking Swiss still refer to con
federation as Eidgenossenschaft. Genossenschaft means association
or comradeship. Eid refers to oath. An Eidgenossenschaft is an asso
ciation bound together in a special commitment expressed by re
ciprocal oaths. A Swiss citizen is referred to as an Eidgenosse, that
is, a covenanter-a comrade bound by oath. The source of au
thority resides, then, in a covenant that each is bound to uphold
in governing relationships with another. Authority grounded in
comradeship-collegiality-has quite different connotations
from authority viewed as Herrschaft-Iordship-the standard
German term translated as "authority." It implies domination.
Swiss and Dutch confederations existed before the Pilgrims' jour
ney to New England, and the Pilgrim Church still stands in
Leiden, giving testimony to the existence of a self-governing con
gregation nearly four centuries ago.

Once we begin to understand that the way people think and
relate to one another is a most fundamental feature in the gover
nance of human affairs, we can appreciate that "governments" can
exercise only a limited role in the governance ofa socie~ Concepts
ofcovenants, constitutions, and multiple units ofgovernment all fit
together in relation to a "federal" system of government. The focus
cannot be upon governments alone but needs to include how peo
ple think and relate to one another and how the whole complex

system of relationships gets put together. We can then begin to un
derstand how a concept like democracy might be a meaningful one,
one that might make us think of people really governing. In short,
descriptions ofwhat "governments" do no longer suffice ifwe are to
understand systems of governance in democratic societies.

The term "federalism" has quite different connotations to
those who associate the French Revolution with their aspirations
for democracy. During the period of the Convention, which was
dominated by Robespierre and the Jacobin clubs, some of their
opponents called for provincial autonomy in a federal system of
government. During the Terror, federalists were thought of as
betraying the revolution and thus as committing treason against
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the French Republic. From this perspective, federalism has come
to be associated in some French traditions of thought with conser
vative provincialism opposed to revolutionary progress. The
American Revolution and the French Revolution gave expression
to quite different ways ofconceptualizing systems ofgovernance.

In my efforts to understand how a democratic system ofgover
nance works, I have found it necessary to reexamine much of the
conventional wisdom in contemporary political science. To this
end, I have pursued lines of inquiry into basic issues in political
philosophy, political economy, history, epistemology, philosophical
anthropology, analytical jurisprudence, sociology, and cognitive
psychology. Public administration has usually been at the core of
my concern because the operational context of any system of gov
ernment turns upon what gets done. To administer implies to bring
into use or operation-to transform concepts and ideas into states
ofaffairs. What gets done turns upon how institutions as systems of
rule-ordered relationships work. How institutions affect the struc
ture of incentives for people to act is one of the key considerations
in the study ofany system ofgovernance. The constitutional level of
analysis assumes a special significance in democratic societies be
cause it is in the context of constitutional choice that the terms and
conditions ofgovernment get specified as systems ofrules that apply
to those who exercise rulership prerogatives.

Ifconstitutions are to be effective-to be more than words on
paper-it is necessary to understand how to design systems of
governance for democratic societies in contrast to autocracies.
This question, in turn, drives one back to explore basic ideas
about how people think and relate to one another. It is an essential
feature of a democratic society that people, as they live their lives
and shape their aspirations, should think ofand experience them
selves in certain ways.

TOCQUEVILLE'S ANALYSIS OF THE AMERICAN EXPERIMENT

I consider Tocqueville's Democracy in America to be the single
most important study of a democratic society. In his analysis, he
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considers three types of factors to be important in understanding
how a society functions. The first factor he identifies as "the pecu
liar and accidental situation in which Providence" places people
(Tocqueville [1835] 1945, 1: 288). I construe this category to
refer to "the environmental and material conditions that are avail
able to people in fashioning their lives. The second factor is "the
laws," which I construe broadly to refer to institutions-the
working rules of going concerns (Commons [1924] 1968). The
third factor is the "manners and customs of the people." In dis
cussing this factor, Tocqueville refers to "the habits ofthe heart'
(his emphasis) and to "the mass of those ideas which shape their
character of mind" ([1835] 1945, 1: 299). I therefore construe
manners and customs to include habits of thought-cognition.
We might think of people as having characteristic habits of the
heart and mind that get linked in shaping human activities.

In assessing the relative importance of these factors in his con
cluding assessment of the"causes which tend to maintain democ
racy in America," Tocqueville gives first priority to the habits of
the hearts and minds of Americans. Relating to one another by
convenantal methods might then be construed to be the most im
portant factor in conceptualizing a federal system of governance.
The laws, or institutions, are identified as the second of the most
important factors contributing to the maintenance of democracy
in America. Among these factors Tocqueville gives priority to
three:

The first is that federal form of government which the Ameri
cans have adopted, and which enables the Union to combine
powers of a great republic with the security of a small one.

The second consists of those township institutions which
limit the despotism ofthe majority and at the same time impart
to the people a taste for freedom and the art of being free.

The third is to be found in the constitution of the judicial
power. I have shown how the courts of justice serve to repress
the excesses of democracy, and how they check and direct the
impulses of the majority without stopping its activity. [Ibid.,
299]
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Human societies and their systems of governance, drawing
upon Tocqueville, can be thought of as complex configurations of
relationships, including the natural endowments reflected in the
"peculiar and accidental situation" in which people find them
selves, the institutions that structure patterns of relationships
among people, and the habits of the heart and mind that shape
the ways people think and feel about themselves and about their
relationships with others. It is in such a context that the meaning
of federalism needs to be examined if we are to understand the
relationship of federalism to democracy.

The impulse to unravel such strands of inquiry is usually pro
voked by puzzles that lead one deeply into a subject. The work of
Alexis de Tocqueville, more than anyone else's, has continued to
provoke my inquiries. In Democracy in America ([1835] 1945, 1:
89) he observes that "the appearance ofdisorder which prevails on
the surface leads one to imagine that society is in a state of anar
chy; nor does one perceive one's mistake until one has gone deeper
into the subject." These words have provided me with a basic rule
of thumb: Be skeptical of surface appearances-and be prepared
to go deeper into the subject. Assertions about "chaos" usually
imply that some deeper pattern of order prevails, different from
that anticipated by an observer (Huckfeldt 1990).

The paragraph with which Tocqueville concludes his first
chapter on the geography of North America has provoked me to
conjecture that the theory of American federalism was of
Copernican proportions in the development of political theory.

In that land the great experiment of the attempt to construct
society upon a new basis was to be made by civilized man; and
it was there, for the first time, that theories hitherto unknown,
or deemed impracticable, were to exhibit a spectacle for which
the world had not been prepared by the history of the past.
[(1835) 1945, 1: 25]

Such an observation implies that the essays by Alexander Hamilton,
John Jay, and James Madison published as The Federalist were more
than propaganda published in the course ofa political campaign and
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deserve to be treated as a serious contribution to political theory. The
assertion in Harold Lasswell's and Abraham Kaplan's Power andSoci
erythatTocqueville comes "dangerously close" to "brute empiricism"
(1950, x) suggests to me that they did not understand the magnitude
of the revolution in political theory that had taken place. In The
Political Theory ofa Compound Republic (1987), I have attempted to
expound the theory used by Hamilton and Madison in their effort
to explain the U.S. Constitution. It is somewhat surprising to find
how few major works in modern political theory give serious atten
tion to the work ofHamilton, Madison, or Tocqueville.

In opening his discussion of the administration of govern
ment in New England, Tocqueville offers a comment that is a
challenge to any serious student of political theory, political econ
omy, or public administration.

Nothing is more striking to a European traveler in the United
States than the absence ofwhat we term the government, or the
administration. Written laws exist in America, and one sees the
daily execution of them; but although everything moves regu
larly, the mover can nowhere be discovered. The hand that di
rects the social machinery is invisible. [(1835) 1945, 1: 70]

Since Adam Smith, economists have viewed competitive markets
as achieving an ordering of relationships as if an invisible hand
were at work. Most contemporary scholars assume that "the gov

ernment" exercises a highly visible hand in the administration of
society. Tocqueville recognized that the highly centralized system
of French administration exercised a clearly visible hand in main
taining tutelage over French society. Instead ofan overarching sys
tem of bureaucratic administration, the American system of
overlapping jurisdictions and fragmentation of authority comes
much closer to meeting the criteria Max Weber identified with
democratic administration (Rheinstein 1954, 330-34). In The
Intellectual Crisis in American Public Administration (1989), I have
argued that an institutionally rich federal system of government
yields a different system of public administration, functioning
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more as an open, competitive public economy, from what one
would expect under a bureaucratic system of administration.

In the concluding paragraph of a chapter called "The Princi
ples of Sovereignty of the People," Tocqueville also observes that
"in some countries a power exists which, though it is in a degree
foreign to the social body; directs it and forces it to pursue a cer
tain track. In others the ruling force is divided, being partly within
and partly without the ranks of the people" ([1835] 1945,1: 57).
I construe these references to imply that the first type of country
is an autocracy, where a state rules over society, and that the sec
ond type includes representative institutions, as with a king-in
parliament. Tocqueville, however, goes on to observe: "But
nothing of the kind is to be seen in the United States; there society
governs itself for itself" (ibid., 57).

Ifa "state" is conceived as a monopoly ofauthority relationships
and the coercive use of force in a society, then a society governed by
a great multitude of governments, many of which have their own
police, cannot be conceptualized as a state. I prefer to think ofsuch
an arrangement as a "system ofgovernance" or simply as a "political
system," recognizing that the feature ofbeing a monopoly need not
apply to all systems of governance. Madison, in essay 39 of The
Federalist, makes an important allusion when he refers to "that hon
orable determination which animates every votary of freedom, to
rest all our political experiments on the capacity of mankind for
self-government" (Hamilton, Jay, and Madison [1788] n.d., 243).
If a federal system of government entails a great multitude of gov
ernments, each organized on principles of self-government, we
might view such an arrangement as constituting a self-governing
society where"society governs itself for itsel£"

SOME CONTEMPORARY REFLECTIONS

In The Political Theory ofa CompoundRepublic (1987, 25), I have
suggested that federalism can be characterized as "constitutional
choice reiterated to apply to many different units of government
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where each is bound by enforceable rules of constitutional law."
This is consistent with a view ofAmerican federalism as the con
stitution of order for a self-governing society. Alternatively and
equivalently, such a society might be conceived as a constitutional
political economy for a self-governing society.

The term "constitutional political economy" comes from
the work of James M. Buchanan, the economist who was
awarded the Nobel Prize in economics for his work at the con
stitutionallevel of analysis. Most of this work has addressed it
self to government as a single entity (see, for example, Buchanan
1975). Here I am concerned with federalism as a system of gov
ernance composed of many units of government. This approach
opens new horizons of inquiry because important processes
occur at both the intraorganizational and the interorganizatio
nallevels of analysis.

Economists recognize the importance of the interorganiza
tionallevel with reference to markets. But surprisingly few econo
mists have focused upon the interorganizational level with
reference to public economies as distinguished from market econ
omies. Highly federalized systems of government permit the
emergence of quasi-market conditions in public economies, and
these conditions have important implications for the public qual
ity oflife. Invisible-hand effects can be expected to occur in public
economies concerned with the production and use of public
goods and services as well as in market economies concerned with
the production and distribution of private ones.

Further, a system of government organized on principles of
separation ofpowers with checks and balances implies a sharing of
power among independent decision structures. Using power to
check power amid opposite and rival interests (to combine phrases
from Montesquieu and Madison) implies that such a system of
government will have equilibrating tendencies. When veto condi
tions are met, power is shared within constraints that more closely
approximate agreement and consensus than majority rule. In such
circumstances law acquires a publicness of meaning that comes to
apply alike to those formulating law, those using law, those en
forcing law, and those judging the application of law.
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In a society that works under such contingencies, it is more
appropriate to presume that policies emerge from the interaction
of multiple centers of authority than to presume that they are
made by some single center of ultimate authority. Words on paper
enacted by legislatures need not meet constitutional and jurispru
dential standards of valid legislation. In a democratic society, leg
islative enactments are deserving of critical scrutiny and are
appropriately challenged in alternative decision structures. Valid
policies emerge from diverse processes ofdue deliberation. Collec
tive actions, as distinguished from collective decisions, depend
upon what people do in responding to the opportunities and exi
gencies of life. If there is a shared community of understanding
and a reasonable level ofconsensus about how to address common
problems, people will exercise a significant influence in monitor
ing, facilitating, and constraining one another's behavior rather
than presuming that it is only governments that govern.

Government in a democratic society, then, is not simply a
matter of command and control but of providing multiple struc
tures that have reference to diverse methods of problem solving.
Together, these methods enable people to process conflict in
peaceful and constructive ways and to search out more effective
ways of achieving resolutions. People have diverse interests but
they work out effective complementarities of interest to achieve
interdependent communities of interest. Processes of contention
and adjustment occur as though an invisible hand were at work,
rather than a visible hand exercising command and control over a
society (Lindblom 1965).

I view American federalism as a system ofgovernment in which
a serious effort has been made to come to terms with the possibility
that people might, in some significant sense, "govern" and to avoid
presuming that "the government" governs. The American federal
system obviously has reference to multitudes of governments-a
national government, fifty state governments, at least 80,000 units
of local government, and great numbers of corporations, coopera
tives, unions, clubs, families and kinships, and other forms of vol
untary associations governed in accordance with their own charters,
bylaws, and mutual understandings. "Governments" govern in a
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limited sense. But in this configuration ofrelationships, people have
a decisive place in governing affairs. People coordinate complex pat
terns of interaction with one another while taking account of di
verse communities of relationships. So people too govern. The
constitution of order in a self-governing society turns upon how
those configurations of relationships get put together.

This collection of essays reflects my efforts to come to terms
with the meaning ofAmerican federalism with reference to its im
plications for the constitution of order in democratic societies. I
believe that 1989 was a decisive juncture -in the unfolding of
human civilization. Ifwhat emerges serves to advance human civ
ilization, it will be because people come to appreciate the creative
potential of self-organizing and self-governing arrangements.
Something like federal systems of governance-we should not
presume that American federalism is the only way-will be of de
cisive significance. There is something to be learned from what
Tocqueville referred to as "the great experiment ... to construct
society upon a new basis."

Viewed from other places in the contemporary world, Ameri
can government is apt to be seen as American national govern
ment or even as "presidential government." These are serious
errors. There may be expedient reasons why Mrican heads of state
chose to rely upon a metaphor of presidential government. In the
Soviet Union, autocratic rule-dictatorship-is now called "pres
idential rule." If Mricans were to concern themselves more with
covenanting with one another to form civil bodies politic, they
would appreciate that Mrican peoples draw upon diverse ways of
conceptualizing patterns of order in their societies. There is as
much to be learned from stateless societies as from those that
emerged as "kingdoms" and "empires" before the intrusion ofEu
ropean empires. Modern democratic societies cannot be imposed
from the top. They emerge as people learn to cope with the prob
lems of collective organization associated with their shared inter
dependencies.

Some of the same problems exist among the nations extend
ing from the Baltic to the Mediterranean in what is variously re
ferred to as Middle or Eastern Europe. Relying upon national
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governments to govern is only one element that needs to be ad
dressed. The constitutional foundation for people's assuming re
sponsibility for governing their own affairs in the context of both
markets and public economies requires diverse types of institu
tional arrangements. Further, the place of diverse ethnolinguistic
communities in Eastern Europe and the relationship of their na
tion-states to one another depend upon multinational structures
of relationships having the characteristics of federative arrange
ments. American federalism may be instructive about some of
these possibilities.

Americans themselves may also have a great deal to learn from
reconsidering the relationship of federalism to something called
"democracy." An affliction, which might be called "political mod
ernism," has plagued much of the world since the late nineteenth
century. Both Bentham and Marx presumed to know the natural
laws ofhuman societies. Both Walter Bagehot and Woodrow Wil
son presumed that they could see social "reality" without drawing
upon ideas or conjectures to inform their observations. The idea
that commonwealths or human societies are fashioned by human
beings who draw upon concepts and aspirations to create their
social reality was neglected. It was as though knowing nothing
were a virtue, ensuring an open-mindedness in the study of
human affairs. Induction was presumed to be the basis for the
discovery of behavioral regularities. Social theory might then be
developed by aggregating inductive generalizations in a behavioral
science of society. The challenge of the scientific enterprise was
presumed to lie in the future. What lay in the past was mythology,
misunderstanding, and error.

Too many American scholars have turned their backs on the
roots of their own civilization without understanding how to ap
preciate the way that other civilizations are constituted or the
place of ideas in the continuing emergence of Western civiliza
tion. Reading Tocqueville for them is like reading a political trav
elogue. I make these comments because they are autobiographical
observations about the perspectives I earlier held in my life as a
scholar, before I came to appreciate the role of ideas and language
in human cultural evolution and in all forms of artisanship
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reflected in human actions. It was in that interval that my relearn
ing began with an appreciation that we as individuals always func
tion in a cultural milieu constituted by semiautonomous
cognitive systems that come to us from the past and give us capa
bilities for facing the future. We may contribute new ideas in the
emergence of new knowledge, technologies, and patterns of social
organization, but whether we do so will depend upon communi
cation with and acceptance by others of ideas that are ways of re
alizing our mutual aspirations.

Habits of thought may be transformed over time. What peo
ple see as the challenge of a new era may lead them to take much
for granted and neglect the essential requisites for life in human
communities. It is possible for civilizations to advance and to
decline.

THE SCOPE OF THIS INQUIRY

The following essays, written over a period of thirty years, repre
sent my effort to rethink and extend the frontiers of my conjec
tures about the place of federalism in the constitution of
American democracy. Chapter 6, "The Organization of Govern
ment in Metropolitan Areas," which was written with Charles
Tiebout and Robert Warren, is the earliest; "Res Publica" (Chapter
8) and "The Covenantal Basis ofAmerican Federalism" (Chapter
3) are more recent. They fall into different sections in this presen
tation but complement one another.

Part II is concerned with the meaning ofAmerican federalism
and some of the implications that follow from its conceptual attri
butes. Here, I am concerned with concepts and the computa
tional logics that are associated with concepts. I proceed on an
assumption that human thought has its representational charac
teristics, associated with conceptualizations, as well as its compu
tational characteristics, associated with logical reasoning. Thus,
we think by reference to conceptual-computational logics.

The conceptual-computational logic of Hobbes's theory of
sovereignty is quite different from that appropriate to the organi-
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zation of a democratic society of continental proportions. What
we today call federalism is a fundamental part of the computa
tionallogic appropriate to a compound republic as conceptualized
by Montesquieu and reformulated by Hamilton and Madison.
These issues are addressed in Chapter 2.

There are, however, deeper roots at the foundation of both
Hobbes's theory of sovereignty and the theory ofAmerican feder
alism. These roots have borne fruit in the way Americans express
their commitments to one another and their aspirations for the
future. Concepts from the very depths of the Jewish and Christian
religious traditions are drawn upon-concepts implying a com
putationallogic that can be used both as a method of normative
inquiry and in fashioning patterns of mutual understanding
among human beings. These matters are pursued in Chapter 3.

Chapter 4 is concerned with construing the meaning of "fed
eralism" in The Federalist. The issue was earlier engaged by Martin
Diamond, a distinguished scholar ofAmerican constitutional his
tory. My reading of The Federalist is quite different from Professor
Diamond's, and the differences in our respective interpretations
are ofconsiderable importance for an understanding offederalism
and democratic theory.

Chapter 5 is a critique of the way that Justice Harry A. Black
mun has construed the meaning of federal form with reference to
American federalism. Federal form, in his interpretation, implies
the eclipse of federalism and the nationalization of the American
system ofgovernment. This essay presents my critique ofcontem
porary developments in American society that place American de
mocracy at risk.

Part III shifts away from conceptualizing a federal system of
governance as such and turns to features that have become impor
tant in the unfolding of the American federal system of gover
nance at work. Important conceptual problems are still involved,
but the relevant concepts apply to what emerges from the patterns
of interaction at an interorganizationallevel ofanalysis with refer
ence to multiorganizational arrangements. The reference in Chap
ter 6 is to the organization of government in metropolitan areas,
where that system of governance is viewed as a polycentric order.
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I view these patterns of relationships as emergent properties of a
federal system because I agree with the authors ofan address to the
citizens of California that federal principles can apply to a system
ofgovernance within a state as readily as they can be applied to the
United States.

Chapter 7 is an essay, originally entitled "Public Goods and
Public Choices," that I wrote with my wife and colleague, Elinor
Ostrom. This essay is concerned more with how federal systems of
governance contribute to the emergence of public economies and
industry structures with different structural characteristics than
with either market economies or systems ofadministration relying
upon principles of bureaucratic organization to achieve command
and control over public affairs. Chapter 7, "Public Goods and
Public Choices," goes beyond Chapter 6 in more fully elaborating
a theory ofgoods and in extending the implications ofa theory of
federalism arising from the organization of open and competitive
public economies. Both chapters apply economic reasoning to
public-sector problems in the context ofwhat might be called po
litical economy, narrowly construed.

Chapter 8 opens an area of inquiry concerned with the mean
ing of the term "republic." I cannot accept the presupposition
that republican government is representative government. Elec
tions and representation may be essential features of republican
government, but the Latin term res publica implies something like
an open public realm. I pursue the implications ofsuch a concep
tion so that we can see public opinion, civic knowledge, and a
culture of inquiry as emergent properties arising from the consti
tutional features ofAmerican federalism.

In Chapter 9, "Polycentricity," I am concerned with the way
that the structural characteristics of a political system, where
power is used to check power amid opposite and rival interests,
give expression to processes for resolving conflicts and achieving
order in self-governing societies. The American federal system
provides the structural conditions for processes that contribute to
problem-solving capabilities. Patterns of order and rivalries go to
gether in a dynamic system of governance. These structures and
processes elucidate information, articulate alternative ways to ad-
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dress problems, stimulate innovation, and facilitate the emergence
of arrangements to address problems in new ways by changes of
policy, changes in institutional arrangements, or both. These are
the dynamics of a polycentric system of order grounded in self
organizing and self-governing capabilities in contrast to a
command-and-control system directed from the top.

Finally, in Chapter 10, I draw some conclusions from this in
quiry and conjecture about their implications for the contempo
rary world. I view the several essays as an inquiry about the
constitution of order in democratic societies. I do not look upon
the American experiment as the only way to deal with the consti
tution of order in democratic societies or my own formulations as
being the definitive exposition. We can learn only as we sympa
thetically engage one another in light of people's efforts in diverse
societies to organize their own social realities while striving to im
prove human potentials.

The thrust of the argument in this volume pertains to the
conceptions and structural characteristics of a federal system of
governance as a particular regime-type that is highly pluralistic in
its structure. I have not been concerned with detailed descriptions
of particular structures. I assume that these are relatively well
known. My concern is with how American federalism can be con
ceptualized as a regime that enables people to be first their own
governors; to exercise substantial latitude in associating with oth
ers; to share in the exercise of legislative, executive, and judicial
prerogatives; and to exercise the basic prerogatives of constitu
tional choice in setting, maintaining, and altering the terms and
conditions of governance. Minimal emphasis is placed upon com
mand and control. Primary attention is given to the way that the
structures serve to process conflict and achieve conflict resolution.
Process is the key to the way the system works. Contestation is the
activating force that drives the system. The method of normative
inquiry inherent in the Golden Rule is the method that makes it
work successfully in achieving conflict resolution. Through it, di
verse interests achieve complementarities with one another in
communities of relationships marked by innovation, reciprocity,
and productivity.
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The regime-type characteristic of American federalism, in
turn, can be contrasted with other regime-types. The questions of
how those are conceptualized, structured, and work to achieve re
sults need to be on the larger agenda of inquiry, so that people in
diverse societies may learn from one another's experience. Harold
Berman's Law and Revolution (1983), Ray Huang's 1587:A :rear of
No Significance (1981), Antoni Kaminski's Institutional Order of
Communist Regimes (1992), Richard Pipes's Russia under the Old
Regime (1974), Alexis de Tocqueville's Democracy in America
([1835] 1945) and The Old Regime and the French Revolution
([1856] 1955), and Amos Sawyer's Emergence ofAutocracy in Libe
ria (1992) provide us with important points of departure.



II
CONCEPTUALIZING

THE MEANING OF

AMERICAN FEDERALISM



I f, as Tocqueville did in Democracy in America, we view the
United States ofAmerica as a great experiment to construct so

ciety upon a new basis, we are required to consider the theory that
informed the experiment.

Every experiment, in contrast to blind trial and error, is based
upon certain conceptions that get expressed in the design of that
experiment. Ifwe are to understand the meaning ofAmerican fed
eralism, it is important to view those conceptions or ideas in light
of people's approach to designing institutions of government.
Chapter 2 contrasts the conceptions and computations inherent
in a theory of sovereignty with the conceptual-computational
logic inherent in American federalism. Chapter 3 explores the
basic metaphysical (religious) and epistemological presupposi
tions that provide the foundation for the American theory of fed
eralism. Chapter 4 examines the meaning of federalism as
addressed by arguments advanced by Alexander Hamilton and

James Madison in The Federalist. At issue are the contrasting in
terpretations of Martin Diamond and myself in reading The Fed
eralist. Critical readers need to check both interpretations against
their own reading of the relevant texts. Chapter 5 is a critical as
sessment of what can be expected to occur as a general theory of
limited constitutions in a federal system of government is aban
doned for a presupposition that the American national govern
ment is competent to decide on all matters of government in
American society.



TWO

HOBBES'S LEVIATHANAND

THE LOGIC OF AMERICAN FEDERALISM

T hose of us who are concerned with the study of federal sys
tems of governance confront some fundamental method

ological problems in deciding how to proceed with our inquiries.
By fundamental methodological problems, I mean the basic con

ceptions and computations that are used to frame our inquiries.
We are required to confront this issue as we raise questions about
the nature of political and social phenomena. If human beings, at
least in part, create their own social realities, we need to clarify
whether there are alternative ways to create such realities.

To the degree to which choice is possible and alternative pos
sibilities are available, we might anticipate that different concep
tions may be used to design, create, and maintain different social
realities. This principle applies to all forms of artisanship. Differ
ent conceptualizations can be used by architects, for example, to
design and construct various types of buildings. Different types of
architecture depend upon both different conceptualizations and
different computational logics for putting together different types
of structures. Knowledgeable architects presumably use a lan
guage that enables them to communicate in a coherent way about
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the conceptual-computational logics that are an essential part of a
theory of architecture.

In exploring the question of whether the conceptual-compu
tationallogic associated with federal systems of government dif
fers from that associated with unitary systems of government, we
need to take a step backward to view our problem in the context
of the constitutional era of the seventeenth and eighteenth centu
ries. Thomas Hobbes, in De Cive ([1642] 1949) and Leviathan
([1651] 1960), addressed the constitutional level of analysis dur
ing the era of Cromwell's effort to constitute a commonwealth as
an alternative to the English monarchy. The central thrust of
Hobbes's analysis is that a unity of power is the only way to create
a stable commonwealth. John Locke challenged Hobbes with ref
erence to a separation of powers, 'and the Baron de Montesquieu
proposed confederation as the basis for a viable republican system
of governance. Alexander Hamilton and James Madison ad
dressed themselves to the failure of confederation and to the con
ditions for a viable federal system of governance.

The analyses offered by Walter Bagehot in The English Consti
tution ([1865-1867] 1964) and by Woodrow Wilson in Congres
sional Government ([1885] 1956) and his essay "The Study of
Administration" (1887) have dominated political analysis in the
twentieth century. Bagehot's theses about parliamentary govern
ment and Wilson's thesis about bureaucratic administration as the
principle of good administration that applies to all governments
alike have left us with an intellectual heritage where a combina
tion of parliamentary government and bureaucratic administra
tion are presumed to be the appropriate form for any modern
system of democratic government. In that formulation no justifi
cation exists for a federal system of governance.

It is only as we step back to the seventeenth and eighteenth
centuries that we can recapture the structure of the contending
arguments and account for differences in the computational logics
that are inherent in unitary and federal systems of governance.
The computational logic associated with a unitary system of gov
ernment is best represented in the theory of sovereignty formu
lated in Hobbes's Levia~han. The computational logic appropriate
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to republican or democratic institutions in a federal system of
governance is best represented by the efforts of Montesquieu,
Hamilton, Madison, and Tocqueville. The latter provided us with
the computational logic ofAmerican federalism.

HOBBES'S LEVIATHAN

Hobbes's Leviathan represents a remarkable achievement in laying
out a computational logic that applies to the constitution of a sys
tem of governance in human societies. I refer to the structural
characteristics of this system of government as "Leviathan"
Hobbes's mortal god. There are at least six sets ofcomputations in
Hobbes's analysis: (1) the initial statement of his methodological
presuppositions, (2) his exposition of the computations that are
characteristic of human choice, (3) his analysis of man in a "state
of nature," (4) his formulation of the articles of peace that lay the
foundations for human community, (5) his theory of sovereignty
(that is, his Leviathan), and (6) his specification of a sovereign's
accountability to God and the natural punishments that follow
from errors of judgment.

Hobbes presumes that commonwealths are human anifacts
human creations to serve human purposes. As nature is God's cre
ation, commonwealths or, more broadly, patterns of order in
human societies are human creations. These artifacts are a distinct
class in the world ofartifacts because human beings both make up
the matter (constituent elements) of commonwealths and serve as
the designers or "artificers" of commonwealths. Human societies
are artifacts that contain their own artisans (Greene 1978).
Human nature, then, is deserving ofspecial attention for the sake
of understanding both human beings as the basic constituent ele
ments of commonwealths (societies) and the artisanship required
to create commonwealths.

Hobbes's methodological plea to his readers is to use their own
resources as human beings to derive an understanding both of
human nature and of the science that is applicable to the creation of
commonwealths. He presumes that a common biological heritage is



32 CONCEPTUALIZING FEDERALISM

the source of a basic "similitude" of thoughts and passions that
characterizes all mankind. What is variable among human beings is
largely derived from the accumulated learning that accrues as a cul
tural heritage overlaying the common biological heritage.·1t is pos
sible, then, for anyone to use his or her resources as a human being
to come to an appreciative understanding of the rudimentary foun
dations of human nature and of how others think and feel. This
requires a studied effort to cross the thresholds of languages and
cultures. As a result, the task facing the student of commonwealths
is "harder than to learn any language or science," but Hobbes's ef
fort to cover this ground will presumably reduce "the pains left to
another" (Hobbes [1651] 1960,6). The ultimate key to political
understanding lies in the resources that each of us can mobilize as
individual human beings to understand other human beings and in
estimating the consequences that follow as human beings choose to
act in hypothetical situations. This use of our resources is what I
understand "methodological individualism" to mean-to use indi
viduals as the basic unit of analysis in the social sciences.

In part 1, "Of Man," Hobbes seeks to clarifY the basic attri
butes of human nature. Hobbes turns first to cognitive processes
that are characteristic of both man and beast. Perceptions of the
external world are acquired through the senses and are trans
formed into images by the central nervous system. An association
of images enables creatures, which learn, to develop foresight pre
suming something like cause-and-effect relationships. Reflecting
upon images to engender new associated relationships is the
source, then, of the imagination with which human beings are so
richly endowed. The imagination is the source of new ideas, po
tential advances in knowledge, and innovations.

The distinctive characteristic of human beings is speech (lan
guage) "consisting of names or appellations, and their connexions;
whereby men register their thoughts; recall them when they are past;
and also declare them to one another for mutual utility and conver
sation" (Hobbes [1651] 1960, 18). It is this factor that is decisive in
the constitution ofhuman societies, "without which, there had been
among men neither commonwealth, nor society nor contract, nor
peace, no more than amongst lions, bears, and wolves" (ibid.).
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It is language, then, that enables human beings to use symbols
to represent events and relationships. Events and relationships are
symbolized by the assignment ofnames. Human beings transform
trains of thoughts (associations of ilnages) into trains of words
that can be used in a computational logic to develop science as a
"knowledge of consequences" (ibid., 29), derived from the depen
dence of symbols and their connections to one another in ways
that reflect named events and relationships. Reason derives from
language (names and connections worked out in a computational
logic). Children do not learn to reason, Hobbes argues, "till they
have attained the use of speech" (ibid.).

All voluntary action is thus based in thought amplified
through human capabilities to reason and thus to estimate the
consequences associated with alternative forms of action. The
other form of computation made in taking voluntary action has
reference to internal indicators that reflect human feelings, senti
ments, or passions. These can be characterized as appetites and
aversions. These internal indicators are an initial ground for dis
tinguishing good (for which one has appetites) and evil (for which
one has aversions). Deliberation, then, involves two sets of com
putations: first, the calculations associated with consequences of
alternatives and, second, the weighing ofalternatives in relation to
preferences (appetites and aversions or benefits and costs). Choice
thus involves conjectures, deliberation, and selection.

The two sets of computations are interactive. Human beings
can learn of consequences that flow from acting upon a passion:
"Passions unguided are for the most part mere madness" (ibid.,
48). They can also acquire appetites or aversions derived from ex
perience. Human beings, then, acquire a cumulative skill in ob
taining "those things which a man from time to time desireth"
(ibid., 39). This Hobbes calls felicity, and I construe to be equiv
alent to "the pursuit of happiness." It is a cumulative condition
that accrues with maturation.

His summation of the "general inclination of all mankind" is
that each individual has"a perpetual and restless desire for power
after power, that ceaseth only in death" (ibid., 64). The "power"
of a man is defined as "his present means to obtain some future
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good" (ibid., 56). I construe his postulate to mean that human
beings continually strive to use present means to achieve some fu
ture apparent good that unfolds in a succession, one activity after
another, that ceases only in death. There is a continual striving for
something better, whether as manifest in the saint who seeks to
bring him- or herselfcloser to God or in the despot who aspires to
gain dominance over others. All human beings have a capacity to
think for themselves, and their choices will reflect their own com
putation of the alternatives they consider to be available. People
are never perfectly obedient automata; they always strive to better
themselves. This is the source of all political contingencies.

Hobbes's analysis of man in a state of nature I construe to be
a mental experiment to establish a zero base for political analysis.
His state of nature is devoid of any political conditions or con
straints. There is no law, no authority, no "mine" or "thine," none
of the arts grounded in words, and everyone is free to take what
one can get and defend what one has got (ibid., 83). Each individ
ual is essentially equal to each other individual and is motivated to
seek his or her own good. Conditions of scarcity are presumed to
prevail. In such circumstances Hobbes infers that conflict will
occur and that conflict, in the absence of any political constraint,
will escalate to a point where people end up fighting with one
another-a state of war of each against every other individual.

The computational conclusion of this thought-experiment is
counterintentional. Each individual sought his or her own good but
realized misery instead. The argument can be viewed as offering a
proofof the insufficiency of the pursuit of unconstrained self-inter
est in the constitution of human societies. An unconstrained pur
suit of self-interest will yield to human propensities to fight rather
than to pursue peaceful and mutually productive relationships.

Hobbes's analysis of man in a state of nature, other than as a
hypothetical thought-experiment, is seriously flawed because it
neglects the distinctly human capability for speech and the oppor
tunity that speech would afford human beings to address them
selves to the puzzle that those who sought their own good realized
misery instead. Given human capabilities for communication
through speech, we might expect them to communicate with each
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other and derive ways to avoid fighting and develop more con
structive ways of relating to one another. This is what Hobbes
does in the next step in his analysis-to establish the conditions
for peace as an alternative to war.

In chapters 14 and 15 ofLeviathan, Hobbes specifies some nine
teen rules that he refers to as "natural laws" (or "dictates of reason")
for establishing the conditions for peace as an alternative to war.
These"articles of peace"-all based upon presumptions of equality
in interpersonal relationships-are summarized as I have come to
understand them in Table 1. The basic computational logic in each
of these rules, Hobbes tells the reader, can be understood by refer
ence to a single rule: "Do not that to another, which thou wouldst not
have done to thyself" (ibid., 103, his emphasis). The Golden Rule, for
Hobbes, provides a method of normative inquiry that is character
ized by a fundamental symmetry in computing the basic structure of
order in human societies: I act in relation to others as I would have
others act in relation to me. The rule may be generalized if I put
myself in the place of others and others in my place so that our re
spective "passions" and "self-love" add nothing to the weight. Then
we can understand the grounds for establishing peaceful communi
ties of relationships among individuals who consider themselves to
be free and equal (see Chapter 3 for further elaboration).

The articles of peace, however, are insufficient for the organi
zation of human societies. They are but rules-words-and rules
are not self-formulating, self-maintaining, or self-enforcing. They
persuade in the sense ofobliging one's conscience, but they do not
necessarily compel or control one's actions. In human actions,
temptations arise and reign. Unless rules can be enforced they
cannot be made binding in human relationships even when they
appeal to one's reason and one's conscience. Without enforceable
rules, some will be tempted to act at variance with the rules; and
men who act in accordance with their conscience may then be
come the "prey" to others (ibid.). Hobbes's theory of sovereignty,
then, is addressed to the problem ofhow to make rules binding in
human relationships. The basic symmetry in the rules that are
constitutive of Hobbes's state of peace yields to basic asymmetries
in rule-ruler-ruled relationships.



TABLE 1

Article 1:

Article 2:

Article 3:

Article 4:

Article 5:

Article 6:

Article 7:

Article 8:

Article 9:

Article 10:

Article 11:

Hobbes's Articles of Peace

That one seek peace and follow it, but be prepared
to defend oneself

That one be willing, in the quest for peace, when
others are willing, to lay down one's right to all
things and be content with so much liberty
against others as one would allow others against
oneself.

That individuals perform their covenants made.

That one act in relation to others so they will have
no cause for regret.

That everyone strive to accommodate oneself to
the rest.

That upon caution of future time, a person ought
to pardon the offenses past of them that, repent
ing, desire it.

That in retribution of evil for evil, persons look
not at the greatness of the evil past but at the
greatness of the good to follow.

That no one by deed, word, countenance, or ges
ture declare hatred or contempt of others.

That everyone acknowledge another as one's equal
by nature.

That at the entrance into the conditions of peace,
no one reserve to oneself any right which one is
not content should be reserved to everyone of the
rest.

That if one be trusted to judge between one per
son and another, one deal equally between them.

continued on nextpage



TABLE 1 continued

Article 12: That such things as cannot be divided, be enjoyed
in common, if it can be, and if the quantity of the
thing permit, without stint, otherwise propor
tional to the number of them that have right.

Article 13: That such things as cannot be divided or enjoyed
in common require that the entire right to the
whole thing, or else, making the use alternative,
be determined by lot.

Article 14: That distribution by lot be determined by an
agreement among the competitors or by first sei
zure.

Article 15: That all who mediate peace be allowed safe con
duct.

Article 16: That they that are at controversy submit their
right to the judgment of an arbitrator.

Article 17: That no one is a fit arbitrator of one's own cause
in relation to the interest of another.

Article 18: That no one in any cause ought to be received for
arbitrator to whom greater profit or honor or
pleasure apparently arises out of the victory ofone
party rather than another.

Article 19: That in controversies of fact those who judge
should give no more credit to one witness than to
another but should call additional witnesses until
the question is decided by the weight of evidence.

Summary Rule: Do not that to another, which thou wouldst not have

done to thyself

SOURCE: Hobbes, Leviathan, chs. 14, 15.

Hobbes's resolution of this problem is based upon a presupposi
tion that a unity of power is necessary to the unity of law and that
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the unity ofpower and oflaw are necessary to the peace and concord
ofcommonwealths. He expresses his presumption in this way: "For
it is the unity of the representer [ruler], not the unity of the repre
sented [ruled], that maketh the person [that is, commonwealth as a
personated aggregate of individuals] one' (ibid., 107). The unity of
the commonwealth depends upon a unity ofpower. This is the basic
presupposition that applies to unitary systems of governance.

Hobbes's theory of sovereignty is an articulation of the basic
computations that follow from the unity of power. A unity of
power entails a monopoly over the powers of governance, includ
ing the powers of the sword, that are necessary to the maintenance
and enforcement of rules of law and the defense of a common
wealth. Such a conception necessarily implies that rulers are the
source of law; as such they are above the laws that they promul
gate; and rulers cannot themselves be held accountable to a rule of
law by other human beings in a commonwealth. From this for
mulation it follows that the prerogatives of rulers are unlimited,
inalienable, absolute, and indivisible. These are the basic attri
butes of sovereignty that apply to the internal structure of a com
monwealth; and these apply in any organization of authority
relationships that has the necessity of being a monopoly. When
ever we define a state as a monopoly of the legitimate exercise of
force in a society, Hobbes's attributes ofsovereign authority neces
sarily apply as a manifestation of monopoly. Unity of power im
plies a monopoly of authority relationships in a society.

Rule-ruler-ruled relationships create the most profound ten
sions in human societies. The power of the sword (of instruments
of coercion, in other words), is necessary to derive the advantages
of rule-ordered relationships: "And covenants, without the sword,
are but words, and of no strength to secure a man at all" (ibid.,
109). Instruments of evil, symbolized by the sword, are necessary
to derive the common good of peaceful relationships. Human so
cieties, as a consequence, can be viewed as Faustian bargains: peo
ple must learn how to live with the use of instruments ofevil to do
good. It is easy for those with the best of intentions to become the
source of the greatest evils. This tension is always present in all
societies and can never be ignored.
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Rule-ruler-ruled relationships must also involve fundamental
inequalities in human societies. Those who enforce rules must
necessarily exercise an authority that is unequal in relation to
those who are the objects of enforcement efforts. The only ques
tion is the degree to which constraints can be interposed upon
those inequalities. I presume that the rule-ruler-ruled relationship
is the most fundamental source of inequalities in human societies.
I, thus, expect all human societies to manifest fundamental ine
qualities inherent in rule-ordered relationships. Complete equal
ity among human beings in human 'societies is an impossibility.

How does Hobbes attempt to reconcile the basic symmetry
inherent in the conditions of peace with the radical asymmetry
between rulers and subjects? This issue is addressed in chapter 31,
"Of the Kingdom of God by Nature," in Leviathan. There he
identifies his laws of nature as being God's law (ibid., 235) in the
sense that they are "immutable and eternal" (ibid., 104). He
leaves no room for doubt by referring to those laws of nature
(God's law) as being presented in chapters 14 and 15 ofhis treatise
(ibid., 235). How, then, do human beings avoid the circumstance
of offending against the laws of God by too much civil obedience
or of transgressing the laws of the commonwealth through fear of
offending God (ibid., 232)? Hobbes's resolution is to specify that
the radical asymmetry inherent in his theory ofsovereignty is sub
ordinate to the fundamental symmetries of his laws of nature,
which he views as the laws of God in the sense that they are im
mutable and eternal. The logical sufficiency ofhis political theory
turns, then, upon the accountability of those who exercise sover
eign prerogatives to God. They are binding upon the sovereign as
the sovereign is accountable to God rather than to other human
beings.

In the absence of a sovereign's accountability to God (that is,
to be bound by the rules of peace), the natural punishments will
then prevail:

There is no action of man in this life that is not the beginning
of so long a chain of consequences as no human providence is
high enough to give a man a prospect to the end. And in this
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chain there are linked together both pleasing and unpleasing
events, in such manner as he that will do anything for his plea
sure must engage himself to suffer all the pains annexed to it;
and these pains are the natural punishments of those actions
which are the beginning of more harm than good. And hereby
it comes to pass that intemperance is naturally punished with
diseases, rashness with mischances, injustice with the violence
of enemies, pride with ruin, cowardice with oppression, negli
gent government of princes with rebellion, and rebellion with
slaughter. For seeing punishments are consequent to the breach
of laws, natural punishments must be naturally consequent to
the breach of the laws of nature, and therefore follow them as
their natural, not arbitrary, effects. [Ibid., 240-41]

The association of the negligent government of princes with
rebellion and rebellion with slaughter occurs because successful
rebels find it necessary to use the sword as their instrument of
governance; rebels create their own autocracy to exercise the pre
rogatives of rulership. Rulers change, but the patterns of rulership
remain the same.

Law viewed as the command ofa sovereign is a precarious way
to constitute patterns of order in human societies. There are no
effective ways to challenge the arbitrary exercise of public author
ity by a sovereign and no effective ways to deliberate about the
constitution and reconstitution of systems of governance in
human societies. These are the counterintuitive implications of
presuming that there must be some single ultimate center of au
thority in the governance of each society: the more authority is
unified, the more irresponsible it becomes.

In presenting his theory of sovereignty, Hobbes characterizes
his formulation as "the only way" (ibid., 112) to constitute a com
manding power sufficient to maintain order and security in a
commonwealth. There can, then, only be unitary states. He rec
ognizes that the forms of government may vary among monarch
ies, aristocracies, and democracies. But, in the case of a
democracy, it too would be a unitary state where only one assem
bly of all citizens would exercise the prerogatives of government.
Citizens in this case would be both rulers and subjects, but the
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unity of power would be preserved by having but one assembly
where binding decisions could be made by a plurality of votes. A
majority, in such circumstances, would be the smallest plurality to
yield an exclusive decision. It is in the working out of the relation
ship of democracy to constitutional rule and to federalism that
Montesquieu and the American authors of The Federalist provide
us with an alternative to Hobbes's theory of sovereignty.

DEMOCRACY; CONSTITUTIONAL RULE, AND FEDERALISM

Hobbes's characterization of democracies as rule by assemblies of
all citizens who will come together neglects a crucial consider
ation: in order to have rule by assemblies, it is logically necessary to
have a shared community of understanding and agreement about
the rules ofassembly and what it means to govern by assembly.
There are sets ofcalculations ofwhat it means to govern byassem
bly that must be taken into account in the organization of an as
sembly and in the conduct of its proceedings. In establishing the
terms and conditions of governance in an assembly, these require
stipulation in much the same way that the articles of peace might
be specified as the basis for organizing relationships among indi
viduals. We might then distinguish between rules that apply to
the terms and conditions of assembly and rules enacted by an as
sembly to apply to the ordinary exigencies of life. The former
would be constitutional in character and, if enforceable with re
gard to the exercise of governmental prerogatives, might be re
garded as constitutional law. The latter might be characterized as
ordinary law, or laws that apply to citizens as subjects of law.

Government by assembl)T, then, necessarily depends upon gen
erally accepted rules of assembly. Hobbes presumes that it is the
unity ofthe representer, not the unity ofthe represented, that makes
the commonwealth one. His view is open to serious objection. In
the case of rule by a democratic assembly, the representer (the as
sembly) and the represented (the citizens) are the same people. A
democracy cannot be achieved until there is sufficient unity of the
representer and/or represented to specify the terms and conditions
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of government applicable to a democratic assembly. We thus con
front the possibility that a democratic people might draw upon the
articles ofpeace, covenant with one another, and constitute a system
of governance in which each official could be held accountable to
others for the exercise ofa limited public trust.

Within a formulation that might apply to a simple, direct de
mocracy, important issues arise both in relation to the proceedings
of an assembly and to the assignment of authority to those who
act on behalf of an assembly. Matters pertaining to eligibility for
membership, setting the time and place of meetings, a quorurh,
voting rules, orders of proceedings, and so on, all establish the
terms and conditions of assembly. The assignment of specialized
authority to direct the proceedings of an assembly, to exercise in
terim authority, to act on behalfofan assembly in the discharge of
executive prerogatives, to represent an assembly in external affairs,
and to provide for the common defense all involve agency rela
tionships for which a democratic constitution would require that
such authority in each case be limited and accountable to an as
sembly as a public trust. The prerogatives of an assembly are lim
ited by rules; and the prerogatives of those who act on behalfofan
assembly are subject to limits placed upon agency relationships.
Limits can be maintained only so long as democracies rely upon
multiple agency relationships. To rely upon a single individual to
act as the sole agent on behalf of a democracy is to run great risk
that the sole agent will become the effective sovereign-the mas
ter who rules over society.

There is a puzzle that arises in direct, simple democracies that
long led to the conclusion that a democracy is necessarily confined
to a very limited domain. First, the territorial domain is limited by
the distance citizens can travel to participate in an assembly. Second,
all democratic assemblies are subject to strong oligarchical tenden
cies. The first condition requires no explanation.

The oligarchical tendencies inherent in all deliberative assem
blies, explained by Madison in essays 55 and 58 of The Federalist,
arise from a biological constraint that applies to all human beings:
no one can listen to and understand more than one speaker at a
time. This means that orderly proceedings in any deliberate as-
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sembly beyond a very limited size depend upon the exercise of
leadership prerogatives to set the agenda, recognize speakers, and
order the proceedings. As assemblies increase in size, the preroga
tives of the leadership become increasingly dominant and the
voice of the ordinary member becomes more and more attenu
ated. There comes a point, probably confined to a very few hun
dred participants, where coherent debate is difficult; and the
prerogatives of the leadership predominate. This problem can be
alleviated somewhat by moving to representative institutions, but
problems of size still pose difficulties. This problem is resolved in
the British House ofCommons, for example, by confining debate
largely to those who exercise leadership positions among the two
major parties. The back benches form the cheering sections, and
deliberation becomes a form of public theater. The rules allocat
ing debate to each member for a fixed number of minutes in the
u.s. House of Representatives means that debate there is of lim
ited coherence. The U.S. Senate, as the smaller body; conducts the
more coherent debate. These oligarchical tendencies inherent in
deliberative assemblies are counterintentional, operating without
regard to the intentions and character of the participants, and also
counterintuitive for those who believe that elections and decisions

by majority vote are sufficient to sustain a democracy.
Simple, direct democracies, then, were always exposed to insti

tutional failures arising from the usurpation of authority by those
who exercised leadership prerogatives and agency relationships. If
the people acquiesce in the usurpation of authority by a dominant
leader, Hobbes argues in De Cive, the death of democracy occurs
([1642] 1949, 97). A democracy survives only so long as the rule of
assembly is maintained with effective limits upon those who exer
cise leadership prerogatives and serve as agents of the assembly.

Limits upon size also carry a correlative vulnerability to ag
gression by powerful neighbors. Montesquieu recognized this
basic relationship when he observed: "If a republic be small, it is
destroyed by foreign force; if it be large, it is ruined by internal
imperfection" ([1748] 1966, 181). If both small and large repub
lics are destined to failure, the viability of democratic republics is
severely limited.
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Montesquieu suggested that confederation would be a way of
resolving this problem. Small republics might join together in a
confederation until they had aggregated sufficient strength to de
fend themselves against foreign aggression. By keeping small re
publics within a confederate republic, the virtues of small
republics could be maintained. If corruption arose in some part of
a confederate republic, remedies could be sought through alterna
tive instrumentalities of government. Montesquieu, thus, viewed
confederation as a way of "withstanding an external force" and of
preventing "all manner of inconveniences" that arise from "inter
nal corruption" (ibid., 182).

The American effort to draw upon Montesquieu's conception
of a confederate republic to organize the United States ofAmerica
under the Articles of Confederation was, however, accompanied by
serious institutional failure. This problem was diagnosed by Alexan
der Hamilton, and an alternative conceptualization was advanced
that I shall distinguish by referring to it as a federal republic.

Hamilton argues, consistent with Hobbes, that government
implies a capacity to make rules binding as enforceable laws. A
confederate assembly, which depends upon member republics to
enforce law, is not a government in the proper signification of that
word. Its resolutions are not binding as rules of law but constitute
mere recommendations to member republics. If a confederate re
public as a "government" mobilizes sanctions to enforce its reso
lutions in relation to a member republic, it can do so only by an
exercise ofsanctions against a collectivity. Reliance upon collective
sanctions implies that sanctions are being exercised against inno
cent bystanders as well as those who are culpable of wrongdoing.
Reliance upon sanctions against collectivities is thus contrary to
the requirements of justice. Justice can be done only if the prerog
atives of government are exercised with reference to individuals.
Thus a federal system of government requires that each unit of
government be constituted with reference to the persons of indi
viduals. A government of governments is, for Hamilton, an ab
surdi ty that is contrary to the essential requirements of
government: it cannot enforce its resolutions as binding rules.
Hamilton's analysis is of far-reaching importance. His formula-
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tion of the principle that individuals are the basic units in the con
stitution of order in human societies deserves to be treated as one
of the most fundamental theorems in a political science.

In light of this formulation, the task that the Philadelphia
Convention of 1787 faced was to constitute a limited national
government that extended its jurisdiction to all individuals in its
domain in the context ofa more general federal system of govern
ment. A limited national government exercises governmental pre
rogatives that are confined to its domain, concurrently with
limited state governments that exercise independent powers of
government within their domains. The states, in turn, might exer
cise a limited prerogative with reference to local units of govern
ment that in turn exercise limited, independent governmental
prerogatives with reference to local affairs. Both Montesquieu's
confederate republics and Hamilton's federal republics were ef
forts to constitute compound republics, not simple, unitary repub
lics. The compound nature of federal republics requires what
Hamilton refers to as a general theory of limited constitutions: limits
to the prerogatives of each unit of government are to be main
tained by reference to a general system of constitutional law. The
computations that apply to the constitution of a federal republic
require reference to quite a different formulation from the one
Hobbes specifies in his theory ofsovereignty. The strong emphasis
upon subordination is indicated by his formulation that each sov
ereign has the exclusive, unlimited, inalienable, and indivisible
powers of rulership, "and everyone besides, his SUBJECT"
(Hobbes [1651] 1960, 112, Hobbes's emphasis). By contrast,
Montesquieu articulates the basic structure of a republic that is
capable of maintaining liberty by using power to check power
(Montesquieu [1748] 1966, 200). Madison articulates the same
principle by saying that the constitution of a popular system of
government depends upon using a principle of"opposite and rival
interests" that extends through "the whole system of human af
fairs," including "the supreme powers of the State" (Hamilton,
Jay, and Madison, [1788] n.d., 337-38, my emphasis).

The basic computations that apply to a general theory oflimited
constitutions in organizing federal republics can be conceptualized
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in the following way. Each unit ofgovernment is subject to the terms
and conditions as specified in a constitution that serves as a legal
charter specifying the way that authority is distributed and shared in
that unit. Specifying the terms and conditions of the constitution is
subject to distinguishable processes of constitutional decision mak
ing; those who exercise governmental powers cannot on their own
authority establish or alter the terms and conditions of a constitu
tion. The mark of a democracy turns critically upon the capacity of
the people through processes of constitutional decision making to
control the basic distribution and sharing of powers to govern by
provisions of constitutional law. If power is to be distributed and
sharedon the basis of opposite and rival interests, then all persons can
have access to some powers ofgovernment and no one need be in a
position to exercise unlimited powers. Conditions of asymmetry
must be met so that law can be effectively enforced; but the inequal
ities can be limited so that everyone has a voice in the processes of
government, and no one exercises an unlimited authority.

Citizens in a federal republic have as recognizable roles in the
exercise of rulership as they would within the assembly ofsimple,
direct democracies. These roles are specified through rules assign
ing the authority of citizens to participate in establishing limits
upon the authority of government, in specifying the means by
which citizens participate, directly or indirectly, in the processes of
government, and in other processes of constitutional choice. The
basic architecture of a limited constitution, then, has reference to
the authority of individuals and limits upon the authority of gov
ernment; it distributes the powers of government among diverse
decision structures, assigning both powers and limits to the exer
cise of those powers, and specifies the conditions for the direct or
indirect participation of people in the powers exercised by the dif
ferent structures ofgovernance. I shall refer briefly to each of these
sets of calculations.

Constitutional provisions that are traditionally referred to as
"bills of rights" typically specify limits upon governmental au
thority and assign authority, as inalienable rights, to individuals as
persons or citizens. The rights in question include freedom of
communication, protection of property, the enforcement of con-
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tracts, rights of association including religious association outside
the confines ofgovernmental control, and rights to due process of
law. It should be strongly emphasized that these are not private
rights but public rights exercisable by individuals in the context of
interpersonal relationships. Freedom of speech and press have
their significance in maintaining an open public realm for dis
course among people in a democratic society about public affairs,
a realm not subject to control by governmental authorities. Such
freedoms are essential to an independent exercise of the public
prerogatives of citizenship and are not confined to purely private
relationships and matters of individual conscience. A right to due
process of law also implies that citizens have the authority to com
mand the services of officials-judges-to enforce demands that
other officials, including judges, discharge their prerogatives in
proper, nonarbitrary ways. A right to due process of law also im
plies lawful limits upon the exercise of governmental prerogatives
by officials. A right to trial by jury, in turn, implies that the judi
cial process must include provision for juries, and thus for the di
rect participation of citizens in the judicial process. The
enforceability of contracts implies that individuals can enter into
arrangements for specifying rules that are binding and enforceable
in their mutual relationships. As a result, individuals can establish
terms and conditions of association that are binding upon one
another in governing their mutual affairs under mutually agree
able arrangements that allow for substantial spontaneity. Because
contractual arrangements are a binding source of law, it follows
that statutory enactments of legislatures are not the sole source of
law. Constitutional guarantees of the right to bear arms clearly
imply that no monopoly over instruments ofcoercion can exist in
such a society.

I construe constitutional guarantees applied to the authority
of persons and citizens as inalienable rights which recognize that
individuals are first their own governors in a democratic society. If
individual citizens can be presumed to exercise the basic authority
specifYing the terms and conditions of government and to know
what it means to govern, they can exercise the basic responsibility
for governing their own affairs while taking account ofthe interest
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of others. Either persons or citizens can be relied upon to govern
their own affairs and to constitute most social and economic rela
tionships by voluntary association. In democratic societies, people
acting individually and voluntarily with others govern their own
affairs without being subject to the ever-present tutelage of gov
ernment. Thus, it is not governments that assume the primary
responsibility for governing in democratic societies. Governments
only exercise a complement of authority that is necessary for tak
ing collective decisions pertaining to collective goods, including
the good ofcommon systems oflaw, enjoyed in common by com
munities of individuals.

The architecture of constitutional arrangements in the Amer
ican federal republic also has reference to a separable assignment
of authority among distinct decision structures in each unit of
government. Distinguishing legislative, executive, and judicial in
strumentalities of government clearly implies the existence of a
division of labor and a separation of powers in the exercise of au
thority in any society where those distinctions occur. Such struc
tures also imply multiple agency relationships. Constitutions
assign authority to multiple agents functioning in legislative, exec
utive, and judicial instrumentalities of governance. The merit of
such arrangements was specified by Locke and recognized in his
Second Treatise ofGovernment ([1690] 1947).

The critical constitutional issue turns upon the way that such
structures are linked to one another. Where limits occur, one
would anticipate that those limits imply checks; and where a re
ciprocal set of limits exists it would be proper to conceptualize a
separation of powers as being accompanied by "checks and bal
ances." If there are limits to the exercise of legislative authority; if
executive officials are confined to act in accordance with rules of
law in the exercise of executive prerogatives, and if judges can ex
ercise independence in adjudicating disputes pertaining to the ap
plication of law, then something like a system of checks and
balances exists. Power is then used to check power through oppo
site and rival interests; and we can suppose that such a society is
constitutive of public deliberation about the affairs of diverse
communities of interest in accordance with established rules facil-
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itating a due process of law. Rules of law, then, serve as a metric
for ordering relationships in such societies.

The third set ofprovisions usually entailed in the architecture of
a democratic constitution provides for ties that link the exercise of
authority by citizens to the exercise ofauthority in governmental de
cision structures. These provisions specify how citizens participate,
directly or indirectly, in the structures and processes of the diverse
decision structures of government. Provisions for jury trials imply
that citizens participate directly in judicial decision making. The
same principle applies to the exercise of the investigatory and moni
toring authority of grand juries. Elections become ways in which
citizens either participate indirectly in the exercise of governmental
authority by selecting those who do exercise governmental preroga
tives or directly through various forms of initiative and referendum.

These participatory ties anchor the exercise of governmental
authority to the same community of people who exercise the pre
rogatives of individuals to act with spontaneity and freedom in
the organization of society at large. The structural characteristics
of custom and law are meshed one with the other by (1) the way
that the constitutional prerogatives of individuals have an auton
omous standing apart from the prerogatives of government, and
(2) the way that individuals participate, directly or indirectly, in
processes that pertain to the formal decision structure of govern
ment. The participatory links are means by which distributed au
thority is shared in the governance of society. Individuals govern
their own affairs, participating in the voluntary governance of re
lationships with one another in the society at large and in the
more formalized institutions of government. In these circum
stances custom, convention, and law become consonant with one
another under conditions that make it possible to think of socie
ties as being self-governing. Members of the society rule through
a variety of different instrumentalities of government rather than
simply being "subjects" where "the" state "rules over" society.
Principles of self-governance prevail in place of Hobbes's princi
ples of sovereignty, and these principles ofself-governance require
both that power be used to check power and that power be shared
in accordance with rules of law.
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Where principles of constitutional choice can be reiterated to
specify appropriate charters for all the different units of govern
ment in a federal system, we can appreciate the merit of
Montesquieu's suggestion that a confederate republic might avoid
the exigencies of failure that were associated with both small and
large republics. The reformulation advanced in fashioning a con
stitution for a federal American republic in 1787 was of funda
mental importance in establishing the viability of Montesquieu's
conception. The computational logic that applies to the design of
a federal republic is radically at variance with the computational
logic of Hobbes's theory of sovereignty. Yet the computational
logic that applies to human nature, the hypothetical contingencies
of "man in a state of nature," and the postulated conditions that
are constitutive of human communities can serve as the theoreti
cal foundations for compound systems of democratic republics as
well as for Hobbes's Leviathan. There is an alternative way to
structure the necessary asymmetries inherent in the rule-ruler
ruled relationships: individuals as citizens can share in the prerog
atives of rulership, while both citizens and officials are subject to
the rule of law.

SOME CONCLUSIONS

Hobbes presumed that "it is the unity of the representer, not the
unity of the represented" that gives unity to a commonwealth.
Such a distinction cannot apply to a democratic commonwealth if
people are to exercise the constitutional prerogatives of setting the
terms and conditions of government. People need to learn and
acquire experience about what it means to govern. The use of
power to check power amid opposite and rival interests can at best
set in motion processes that are preliminary to decisions and to
actions. People can also make mistakes and are required to bear
the natural consequences of their actions. There is no human
providence that can ensure against mistakes. Democracies become
tractable when people can learn from one another's experience,
and learn to diagnose problems of institutional weakness and in-
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stitutional failure. Since human societies abound with structures
of relationships that are counterintentional and counterintuitive,
critical thinking that goes far beyond the limits of common sense
is required.

This, then, is why structural arrangements cannot suffice.
They must be accompanied by habits of the heart and mind that
encourage the use of a problem-solving mode in addressing all
puzzles, difficulties, and conflicts that may arise.

Under less propitious conditions a political architecture based
upon the use of power to check power can sharpen conflict and
yield stalemate. In the extreme case, conflict can tear a society asun
der as contending factions war interminably upon one another to
gain dominance over the instruments of coercion and to exercise
control over others. Bonds of community, mutual trust, and reci
procity cease to exist. One's neighbors become one's enemies.

IfAmerican federalism is to be viewed as a great experiment in
the constitution oforder in human society, its claim to distinctive
ness is in providing an alternative to a theory of sovereignty. The
constitution of a democracy depends upon multitudinous com
munities that function as self-governing collectivities and have re
course to overlapping and concurrent instrumentalities of
government. But such arrangements are only workable in a soci
ety where people achieve a level of learning, experience, and skill
that can best be characterized as a problem-solving culture. In
such circumstances, people learn to address one another as col
leagues capable of inquiring about puzzles, difficulties, and con
flicts under the assumption that communication and
enlightenment can enable human beings to avoid the perversities
whereby some oppress and exploit others.

With due caution and mutual respect for one another, human
beings might achieve some modest success in bearing the burdens
of a Faustian bargain in which the quest for a better life comes
with the authority of the sword-the power to do evil. The use of
power to check power amid opposite and rival interests can in
duce caution and a sense of the importance of a due process of
inquiry among fallible creatures who are nurtured by fruit from
the tree of knowledge. But· these same creatures can draw upon
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their own resources as human beings to understand others and
help shape the conditions for mutually productive and respectful
patterns of relationships with one another. Proof ofsuch possibil
ities is to be found whenever people work together to solve com
mon problems and bring common endeavors to fruition.

In our anxiety to be "modern," we are apt to neglect the wis
dom that has been accumulated through the ages and made avail
able to us as a cultural heritage. It is the achievements of the past
that afford us with the capabilities for today and the prospects of
tomorrow. The method of the Golden Rule means that we each
can draw upon our resources as human beings to understand oth
ers, to learn from others, and find ways to live with others. But
these potentials will always exist wherever individuals who think
for themselves also confront the temptation to pursue their own
advantage to the detriment of others. Such are the dilemmas of
life in human societies, and each of us must come to terms with
these dilemmas if we are to become self-governing.



THREE

THE COVENANTAL BASIS OF AMERICAN

FEDERALISM: RELIGIOUS ROOTS

I accept the basic premise that Hobbes makes when he presumes
that to acquire knowledge of the political realm and how it

works, any political analyst must draw upon his or her own re
sources as a human being. A key, then, to understanding the con
ception and design of American federalism as a system of
governance is to understand how people think of and experience
themselves as human beings, the world in which they live, and
how they relate to one another.

The modern scholar in the closing decade of the twentieth
century finds it difficult to bridge nearly four hundred years and
imagine how people thought ofand experienced themselves in the
seventeenth or eighteenth century. My concern is only with con
cepts of fundamental importance to comprehending the meaning
of American federalism. These concepts have their roots deep in
the traditions of]udaism and Christianity and are profoundly im
portant for their religious significance, but are not confined to the
dogma of any particular religious orthodoxy.

In exploring these concepts it is important to appreciate what
Tocqueville referred to as an affinity between religion and public
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opinion. The key concept here is that of a covenantal relationship
between God and those who have chosen to govern themselves in
accordance with God's law. The American Declaration of Inde
pendence draws upon the basic Judaic and Christian presupposi
tion that all men are created equal in grounding its conception of
a society consistent with Judaic and Christian teachings. When
the Golden Rule is conceived as a method of normative inquiry, it
opens the way to a community of understanding, to the develop
ment of just laws, and to drawing upon the resources of others to
enhance our own understanding of ourselves and the world in
which we live. It is these elements as they are bound together in
covenantal relationships that give meaning to American federal
ism as a public philosophy-a metaphysics for citizenship in self
governing societies.

AN AFFINITY BETWEEN RELIGION AND PUBLIC OPINION

When Tocqueville referred to religion as "the first of their political
institutions" even though it took "no direct part in the govern
ment of society" ([1835] 1945, 1: 305), he did so in the context
of an earlier observation:

By the side of every religion is to be found a public opinion
which is connected with it by affinity. If the human mind is left
to follow its own bent, it will regulate the temporal and spiri
tual institution of a society in a uniform manner and man will
endeavour, if I may so speak, to harmonize earth with heaven.
[Ibid., 300]

Tocqueville's metaphor suggests that problems of political organi
zation reflect the most fundamental tensions in human societies.
Efforts to resolve these tensions require human beings to press
their inquiries back to the most fundamental presuppositions: the
metaphysical foundations upon which reason is itself grounded.
Public opinion thus seeks an affinity with religion. Those who re
pudiate religion find themselves in a paradoxical situation. They
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take the perspective of omniscient observers, presume themselves
to be God, and proclaim their faith as a true religion.

For Marx, religion was the opiate of the people. Yet he formu
lates what he considers to be the inextricable laws ofhistory, laws that
became a new religion with its own orthodoxies and heresies. Any
one who takes the perspective ofan omniscient observer runs the risk
of playing God without appreciating that eating fruit from the tree
ofknowledge can yield the mortal sin of presuming to be God.

The challenge of harmonizing the temporal and spiritual can
be expressed as Thomas Hobbes has done in Leviathan:

Curiosity, or love of the knowledge ofcauses, draws a man from
the consideration of the effect, to seek the cause; and again the
cause of that cause; till of necessity he must come to this
thought at last, that there is some cause, whereof there is no
former cause, but is eternal; which it is that men call God.
[(1651) 1960,68]

Modern science is based upon a powerful presupposition that
there is a universe-a single coherent ground for order. Human
beings, given their existence as mortal creatures, cannot know the
source ofcreation. They can, however, presuppose the existence of
a transcendent order from which all other orders derive their exis
tence. The foundation for reasoned inquiry must necessarily rest
upon presuppositions that cannot themselves be proven. They can
at best withstand critical scrutiny. The presupposition of a single
coherent ground for order in the universe still stands. It is pos
sible, as both Aquinas and Maimonides taught, for human beings
to strive for an understanding of universals applicable to nature as
God's creation and, as a result, to achieve some rudimentary ap
preciation of how human beings might best relate themselves to
one another and to God (that which is eternal). This is why public
opinion, properly grounded, has an affinity to religion and why
religion, properly understood as something other than the dogma
of particular sects, is fundamental to the constitution of order in
human society-to the way people think and act in relation to
one another.
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To assert that the voice of the people is the voice of God is
absurd. To assert that democracy is majority rule is equally absurd.
It is also absurd, then, to consider public opinion to be simply an
expression of preferences by some sample of a population. What
passes for thinking-reasoned conjectures-is deserving of criti
cal scrutiny; and critical scrutiny requires attention to the basic
presuppositions that are used to ground thought, because all ac
tion is grounded in thought.

THE KEy IDEA

In his chapter "Origins of the Anglo-Americans," Tocqueville sug
gested that "the reader of this book [Democrary in America] will
find in the present chapter the germ of all that is to follow and the
key to almost the whole work" ([1835] 1945, 1: 28). He turned
to New England to explore the idea that lay at the foundation of
the "novel spectacle" (ibid., 31) that emerged from those early
colonies. He pointed in particular to the Pilgrims, who were ad
herents of an English religious sect that has come to be known as
the Puritans. The body of doctrine to which this sect adhered was
"not only a religious doctrine, but corresponded in many points
with the most absolute democratic and republican theories"
(ibid., 32). They took their inspiration from the Old Testament
and conceived of themselves as following in the traditions of
Abr2ham, Jacob, and Moses. They ventured into the wilderness
committed to adhere to God's law as conceptualized in the Judaic
tradition.

The Pilgrims who landed at Plymouth constituted themselves
as a society based upon an enactment that we have subsequently
identified as the Mayflower Compact. This compact was under
taken with the following commitment by those who signed it:

In the name ofGod, amen. we, whose names are underwritten,
the loyal subjects of our dread Sovereign Lord King James, by
the Grace of God, of Great Britain, France, and Ireland, King,
Defender of the Faith, &c Having undertaken for the Glory of
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God, and Advancement of the Christian Faith and the honour
of our King and Country, a voyage to plant the first colony in
the northern parts ofVirginia; Do by these Presents, covenant and
combine ourselves together into a civil Body Politick, for our better
Ordering and Preservations and Furtherance ofthe ends aforesaid:
and by Virtue thereofdo enact, constitute, andframe, suchjust and
equal Laws, Ordinances, Acts, Constitutions, and Officers, from
time to time as shall be most meet and convenient to the general
Good ofthe Colony; unto which we promise all due Submission
and Obedience. [Lutz 1988, 26, my emphasis]

This, then, is the key idea-the germ of all that is to follow. The
constitution of order in American society is grounded in the con
cept of covenanting with one another in the presence of God to
constitute a civil body politic, and in a commitment to one another
to act in accordance with such a concept in confronting future exi
gencies. The idea of covenant, derived from biblical traditions, is
connected to the idea ofconstituting civil bodies politic. Finall~ the
measure of covenanting and combining "ourselves together" was to
be seen in enactments taking the form of just and equal laws ex
pressed in acts, ordinances, and constitutions.

As we saw in Chapter 1, the term b'rit in Hebrew and the term
foedus in Latin both refer to the concept of covenant (Elazar and
Kincaid 1980). The terms federal, federation, and confederation
all drawn upon the Latin root ftedus. The core concept in Ameri
can federalism is to rely upon processes of covenanting and com
bining ourselves together to form self-governing communities of
relationships. These relationships began in the townships of New
England and were extended to colonial charters, state constitu
tions, the Articles of Confederation, the Constitution of the
United States, and many of the emergent patterns of order that
make up contemporary American society.

Donald Lutz, in The Origins ofAmerican Constitutionalism
(1988), indicates how the concept of covenant was used to create
both civil bodies politic and religious congregations. Royal letters
patent required a pledge of loyalty to the Crown but left the organi
zation of local government to the settlers provided that local law
conformed to the law of England. Whenever new settlements were
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undertaken, the concept of covenanting and combining ourselves
into civil bodies politic and religious congregations prevailed. Con
gregationalists are the modern descendants ofPuritans. Lutz charac
terizes the Pilgrim Code of Law of 1636 as "the first modern
constitution"; in creating it, "a free, self-governing people used a
deliberative process based upon their consent to create a govern
ment" (ibid., 32). Harold Berman points to much earlier anteced
ents among the free cities of Europe (1983, 392-403).

The first efforts to fashion concurrent overlapping civil bodies
politic were undertaken in the Fundamental Order of Connecti
cut in 1639, when a common government (Connecticut) was cre
ated for a region that included the towns of Hartford, Windsor,
and Wethersfield "while retaining intact each town government."
The Connecticut Charter of 1662 grew out of these arrange
ments, essentially ratifying "the federated governments developed
by the colonists" (ibid.). The problem of confederation was
avoided because Connecticut, as a royal chartered colony, derived
a source of its authority from the British sovereign. Lutz con
cludes that "the federal system of 1787 was not newly devised."
Rather, it emerged from some 167 years of experience in fashion
ing civil bodies politic by covenanting and combining together to
form local units of government and colonial charters. With this
cultural heritage, people were able to undertake the American
Revolution, the formulation of state constitutions, the organiza
tion of Continental Congresses, the Articles of Confederation,
and the Constitution of the United States. People looked to one
another in constituting associations that exercised the prerogatives
of government.

PRESUPPOSITIONS

The American Revolution, as proclaimed in the Declaration of
Independence, represented the culmination of a struggle over re
publican principles of self-government and monarchical princi
ples of imperial authority in light of a failure to modify the
constitution of order in the British Empire to accommodate
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American interests. Justification for this action was stated in rela
tion to basic presuppositions about the constitution of order in
human societies that were expressed in the following way:

We hold these truths to be self-evident, [-]that all men are cre
ated equal, [-] that they are endowed by their Creator with cer
tain unalienable Rights, [-]that among these are Life, Liberty,
and the pursuit of Happiness.-That to secure these rights,
Governments are instituted among Men, deriving their just
powers from the consent of the governed.-That whenever any
Form of Government becomes destructive of these ends, it is
the Right of the People to alter or to abolish it, and to institute
new Government, laying its foundations on such principles and
organizing its powers in such form, as to them shall seem most
likely to effect their Safety and Happiness.

The presupposition that all men are created equal is grounded
in the biblical tradition that human beings stand in a position of
fundamental equality before their Creator. Furthermore, this tra
dition teaches that all human beings derive from a common par
entage. There is thus reason to believe that there is a basic
"similitude" of thoughts and passions that characterizes all man
kind.

On the basis of direct personal observation the assertion that
all men are created equal might be repudiated as false. All human
beings can be described as having variable characteristics that
achieve uniqueness in each individual instance. Yet the presump
tion of equality grounded in the biblical tradition is of profound
significance in the emergence of Western civilization. The devel
opment of social conventions that make a virtue of both justice
and liberty derives from two elements: the concept of equality in
relation to some transcendent order; and the possibility ofachiev
ing harmony in human affairs by choosing to order relationships
in accordance with universal rules that are conceived as God's law.
Individual differences exist but do not disprove the presupposi
tion that all men are created equal, which can also serve as a valid
basis for the better ordering of relationships through just and
equal laws. To regard one another as free and equal in some
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fundamental sense may be a better way of constituting human
societies than to presume that everyone is unfree and unequal.

Other decisions may turn upon other grounds. In employing
a particular professional adviser, we need not assume that all law
yers are equally competent and skilled in all practices of the legal
profession. We need to make distinctions that are appropriate to
different levels of analysis and choice. The genetic lottery of
human reproduction may be such that human beings can pru
dently regard one another as having equal standing in constituting
long-term patterns of order even though those individuals will
differ in their endowments, skills, and aspirations. Political orders
are designed to last for generations, not to serve the discrete inter
ests of specifically named individuals.

We thus face problems of recognizing that different levels of
choice exist in human societies and that the modes of analysis ap
propriate to each level may vary. Choices at a constitutional level
are quite different from choices at an operational level. To take
account of how to achieve justice and liberty in a society is quite
different from a choice between apples and oranges.

A choice of rules needs to be arrayed as a type of analytical
problem that differs from the choice of goods and services. Di
verse levels ofanalysis need to be brought together in assessing the
performance of differently structured institutional arrangements.
The question in such an analysis, then, is not a choice between
apples and oranges but the comparative effect of institutional ar
rangements upon the supply of and demand for consumable
goods and services like apples and oranges.

It is in the realm oflanguage, culture, and what is acquired by
learning that we find the source of the most significant differences
that exist among human beings. It is therefore possible for some
societies to place an emphasis upon inequalities as the basis for
ordering relationships in human communities and human socie
ties more generally. In some Mrican societies, for example, each
individual is presumed to be uniquely related to some founding
ancestor, and one's station in life is profoundly influenced by this
presumed relationship (Sawyer 1992). Chinese society also em
phasizes the unique structure of relationships that each individual
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occupies in any given structure of social proprieties (Yang 1987).
Furthermore, the burden ofshowing deference falls upon the per
son occupying the inferior position. A display ofa proper order of
deference wins a reciprocal expression of respect from one's supe
riors. A failure to display a proper order of deference is accompa
nied by a loss of respect from others and is itself an offense
potentially subject to punishment sufficient to induce submis
sion. Western democratic traditions have deep roots in Judaic pre
sumptions that human beings are equal in their standing before
God and that this relationship is of special significance to those
who choose to maintain a covenantal relationship with God and
with one another.

Human beings, accordingly, are presumed to be endowed by
their Creator with Life, Liberty (the capacity to think for oneself
and act in light of one's own thoughts and feelings), and a right to
the pursuit of Happiness (the eternal striving for a better life that
takes account of the good of others). These conditions can be ap
propriately realized only when human beings share a common un
derstanding about rule-ordered relationships; and so it is that
"Governments are instituted among Men." This order is a proper
covenantal relationship only so long as it is consistent with a tran
scendent order that is the source of creation, and so long as the
prerogatives ofgovernance are justly exercised with the consent of
the governed.

Basic asymmetries in the rule-ruler-ruled relationships create
opportunities for rulers to act arbitrarily. The exercise ofarbitrary
authority comes at the cost of those aspirations and values that
human beings associate with justice, liberty, and the pursuit of
happiness. They may even come at the sacrifice of life itself It is
in these circumstances that the people are entitled to alter or abol
ish an arbitrary form of government and to institute "new Gov
ernment, laying its foundations on such principles and organizing
its powers in such form, as to them shall seem most likely to effect
their Safety and Happiness."

These presuppositions provide the context for thinking
about a proper covenantal order, that is, one in which a cove
nanting people chooses to act in a way that is consistent with a
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transcendent order, "which it is that men call God," and with
their idea of one another as a people who are faithful to their
covenant with God and respectful of God's creation. In other
words, God's law is presumed to be both a way of thinking and
a way of relating to one another.

GOD'S LAw AS A METHOD OF NORMATIVE INQUIRY

The presupposition of equality among human beings in the pres
ence of their Creator and the presupposition of an eternal tran
scendent order that is the source of creation pose a twofold
problem for creating civil bodies politic. One aspect of the prob
lem is how to find rules that apply justly among equals. The other
aspect is to conceptualize how just rules can serve as universal or
dering principles even though human beings confront a great di
versity of conditions in which they live their lives. We must come
to terms, then, with a method for making normative distinctions
that can apply among a community of equals and do so in a way
that is consistent with fundamental ordering principles but appli
cable to diverse circumstances.

Law is grounded in norms, standards, or criteria ofchoice that
distinguish between what is forbidden as against what is permit
ted and what is required. Law in self-governing societies is not
simply a matter ofcommand and obedience. Rather, standards are
set and used by people in ordering their relationships with one
another. Since this use of standards is itself a matter of choice, the
rule-ruler-ruled relationship also implies that such standards need
to be enforced. Temptations always exist for some to prey upon
and exploit others if rules of law are not enforced. The proper
application of standards by both users and enforcers of law re
quires impartial standards ofjudgment to maintain the publicness
of law and the integrity of life in a society ofequals. The problem,
then, is how to make interpersonal comparisons to achieve know
able standards, norms, or criteria ofchoice for distinguishing what
is forbidden from what is permitted or required.
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Gratian, the Italian monk who codified canon law in the
twelfth century, identified such a method when he indicated, as
Brian Tierney observes, that "a principal foundation of law [is]
the timeless principle that we should do unto others as we would
have them do unto us" (1982, 13). This is one version of the
so-called Golden Rule that is at the core of religious teachings in
the Judeo-Christian tradition. Hillel, the great liberal interpreter
of the Torah, suggested that this basic rule is the fundamental
core when he asserted: '''What is unpleasant to thyself, that do
not to thy neighbor' is the whole Law, all else is but its exposi
tion." A few years later, Jesus of Nazareth was teaching, "There
fore all things whatsoever ye would that men should do to you,
do ye even so to them: for this is the law and the prophets"
(Matt. 7:12).

The Golden Rule, as a basic moral precept, is surprisingly de
void of moral content. Instead ofa rule, it can better be conceived
as a method of normative inquiry that enables human beings to
come to a commonly shared understanding about the meaning of
value terms used as norms or criteria of choice. Viewed in this
way, the Golden Rule can be seen as the foundation of major in
tellectual efforts to develop theories of both sovereignty and con
stitutional rule.

Hobbes's basic methodology rests explicitly upon using the
Golden Rule as a method of normative inquiry. His efforts to for
mulate the conditions of peace as "natural laws" turn upon norms
or criteria of choice for individuals to use in relating to one an
other. After having expounded his "natural laws" (see the articles
of peace in Table 1 of this book), Hobbes tells the reader that
grasping the logical sequence of his exposition is not essential to
understanding the meaning of those laws and the implicit crite
rion of moral judgment contained in each law. Rather, "they have
been contracted into one easy sum, intelligible even to the mean
est capacity" (Hobbes [1651] 1960, 103). This summation is the
Golden Rule, expressed by Hobbes as "Do not that to another,
which thou wouldst not have done to thyself" Hobbes goes on to
observe that this measure
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showeth him [of the meanest capacity] that he has no more to
do in learning the laws of nature, but, when weighing the ac
tions of other men with his own, they seem too heavy, to put
them in the other part of the balance, and his own in their
place, that his own passions and self-love, may add nothing to
the weight; and then there is none of these laws of nature that
will not appear unto him very reasonable. [Ibid., 103]

The Golden Rule is used as a conceptual scale-a cognitive de
vice-for making interpersonal comparisons so that human beings
can arrive at a common understanding ofwhat is meant by standards
of moral judgment and criteria for directing moral action. Standard
setting, standard using, judging the application ofstandards, and en
forcing standards in societies governed by rules of law depend, if
people are to be held responsible for a proper ordering of their rela
tionships with one another, upon a public understanding of the
meaning ofstandards. The justification of such a method, however,
stands upon a somewhat more elaborate set of calculations.

The first step in understanding the foundations of order in
human societies is to understand what it means to be human.
Hobbes's advice is to indicate that such an understanding is to be
acquired by first learning to "read thyself" (ibid., 6, Hobbes's em
phasis) so that one might come to understand "not this or that
particular man; but mankind." This task, Hobbes says, is "harder
to learn than any language or science," but one that is tractable to
human inquiry.

Such a task is possible because, as Hobbes asserts, there is a basic
"similitude" of thoughts and passions that is characteristic of all
mankind (ibid., 6). This similitude of thoughts and passions ex
tends to underlying cognitive and emotional characteristics rather
than to the objects of human thoughts and passions. Underlying
the characteristics associated with particular languages and patterns
ofacculturation and socialization is a potential for human beings to
come to an understanding of one another grounded in the basic
similitude that is characteristic of all mankind.

"Read thyself" is the first step in coming to an introspective
understanding ofhow others think and feel. But the method of the
Golden Rule implies a second step of taking the perspective of the
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other. At the same time, care must be exercised to discount one's
own passions and self-love so as to add no weight to the scale. The
method of normative inquiry implied by the Golden Rule, is thus a
combination of introspection as a means of understanding others,
taking the perspective of the other as an act of the imagination,
discounting partialities, and aspiring to impartiality, all this as pre
liminary to a joint inquiry about the appropriateness of mutually
agreeable rules and criteria of choice. Human beings can use such a
method to understand the meaning of value terms and devise
norms that are impartial, meet standards of fairness, and are mutu
ally agreeable. Indeed, such a level of knowledge is presumed to be
necessary to establish the competence of individuals for the gover
nance of one's own affairs. "Self-interest rightly understood," to use
Tocqueville's expression, depends upon the right understanding to
be derived from the use of the method of normative inquiry
grounded in the Golden Rule. This is a basis for distinguishing right
from wrong and rendering moral judgment.

The method of the Golden Rule taps a level of human emo
tional experience that David Hume and Adam Smith identify
with sympathy or fellow feeling. This is the foundation for Smith's
Theory ofMoral Sentiments (1759) and also for what Hume refers
to as his "theory concerning the origin of morals" (Hume [1738]
1948, 252). This, too, is the foundation for liberty as formulated
by Kant. Asking anyone to take the perspective of others, to dis
count one's own biases and partialities, and to aspire to impartial
ity as a basis for examining matters of common concern implies
fundamental respect for human integrity. The Golden Rule can,
then, be considered as a law of laws, and the method of normative
inquiry grounded in it might also be viewed as a "road to knowl
edge" that "leads man to civil freedom" (Tocqueville [1835] 1945,
1: 41). It is a method by which human beings, taking the perspec
tive ofothers and aspiring to ilnpartiality, might formulate general
rules to which each would agree to be bound in ordering their
relationships with one another. These same standards might vari
ously be used in setting rules, acting in accordance with rules, ad
judicating rules, enforcing rules, and evaluating the consequences
achieved by acting with reference to rules. Rules pertain to
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patterns of interdependency in human relationships. The method
of normative inquiry based upon the Golden Rule is an appropri
ate basis for making interpersonal comparisons with reference to
rules that apply to interdependent situations.

The application of the method ofthe Golden Rule is grounded
in presuppositions of equality. Each puts herself or himself into the
scale and considers the interest of the other without allowing self
love to add to the weight. Achieving impartiality as a consequence
of such a balancing process implies that human beings can then
understand the meaning of fairness and justice. From such a
method of inquiry; one can derive a principle of equal liberty: Each
person should be content with so much liberty in relation to others
as one would allow others in relation to oneself

The great experiment in fashioning a self-governing society
on the North American continent had its roots in other great ex
periments. After Moses led the children of Israel (that is, ofJacob)
out of Egypt into the wilderness of Sinai, they fashioned the be
ginning of an effort to constitute a political order grounded upon
the laws of God. The Israelites kept alive a tradition of holding
those who exercised the special prerogatives of government ac
countable to the standards of God's .law. That standard is consis
tent with the consent of the governed when the method of
normative inquiry is used among equals to devise impartial rules
that meet standards of fairness.

THE STRUGGLE TO UNDERSTAND

The method of normative inquiry inherent in the Golden Rule is
also based upon a presupposition that human beings are fallible;
in arriving at criteria for moral judgment and jurisprudential rea
soning, they can learn from one another. That this presupposition
has more general implications for the conduct of inquiry is sug
gested by the metaphor of Jacob wrestling with God. Jacob's
struggle with God was not an effort to dominate and subdue God
but an effort to understand God. It apparently was in appreciation
of this quality that Jacob was named Israel: the one who struggled
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with God. Israelites have an appreciation for the iluportance of
contestation in arriving at a deeper understanding about them
selves and the world in which they live. An effort to appreciate
God as a transcendent order requires that fallible creatures must
struggle with one another and with their understanding of the na
ture oforder in the universe. That struggle is not to dominate and
subdue others but to engage in a process of inquiry in efforts to
advance human knowledge and understanding.

Among contemporary scholars, Karl Popper best reflects the
metaphor ofJacob wrestling with God. This is how I construe his
Conjectures and Refutations (1968). Arthur Koestler's Sleepwalkers
(1959) offers an account of human intellectual achievement that
is consistent with this method of inquiry. It is a method that dif
fers from the Socratic method as reflected in the Platonic dia
logues. Plato presumes that it is possible to see the light of truth.
The metaphor of Jacob wrestling with God presumes that there
are puzzles that go beyond the limits of human understanding.

Those who conceptualized the American experiments in con
stitutional governance were, in a general sense, good Israelites
who appreciated that both the processes of governance and the
processes of scholarship are enlightened by processes of conflict
and conflict resolution. Those with whom they struggled were not
the enemy to be subdued but rather colleagues, with whom one
must wrestle to overcome one's own misconceptions and misun
derstandings and learn from what others have to say about prob
lems shared in common.

These problems are not all national problems applicable to so
cieties as a whole. Instead, the domain ofwhat is problematical may
implicate human communities that range in size from the fatuily
circle and the smallest of neighborhoods to global proportions. A
commitment to covenanting and combining ourselves together in
civil bodies politic is a method for the governance ofhuman socie
ties so long as human beings are willing to use the method of nor
mative inquiry inherent in the Golden Rule, and to struggle with
one another as colleagues to overcome misconceptions and misun
derstandings. This is a method for fashioning communities of un
derstanding that seek to harmonize the spiritual and the temporal
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while recognizing that all human beings are fallible. Public opinion
has an affinity with religious teachings ofthe most fundamental sort
rather than with the orthodoxies of particular religious sects.

CONCLUSION

American federalism as a great experiment cannot be understood
without reference to the metaphysical presuppositions that shape
the hearts and minds of a people with two commitments: to a
method of normative inquiry inherent in the Golden Rule; and to
the struggle that fallible creatures share in coming to terms with
misconceptions and misunderstandings. In this way they learn
from others, and advance the frontiers of inquiry to better under
stand the nature of problematical situations.

A faith in the existence of a single coherent ground for order
in a universe-the applicability of the Golden Rule in the senses
described-is the basis, then, for using power to check power and
to achieve the resolution ofconflicts. Conflict provides an oppor
tunity to elucidate information, extend horizons of inquiry, and
achieve a level of common understanding consistent with a uni
verse grounded in a coherent system of order in which unity can
be achieved through diversity.

People in a federal republic are as vulnerable as Hobbes's sov
ereign to human fallibility and to the natural punishments that
follow from erroneous judgments. So long as they are willing to
struggle with one another, not to gain dominance and subdue
others by force, but to increase understanding ofwhat it means to
live a life of covenantal relationships, they have the basis for the
design and conduct of great social experiments. Those experi
ments, however, will certainly fail whenever people think ofthem
selves as omniscient observers capable of functioning as
omnicompetent overseers who know what represents the greatest
good for the greatest number. This, human beings cannot know
in a world plagued by counterintentional and counterintuitive
relationships.



FOUR

THE MEANING OF FEDERALISM

IN THE FEDERALIST

Whether in developing a political science concerned with ex
plaining political phenomena or in developing a political

artisanship concerned with the design and creation ofpolitical in
stitutions, language poses a serious problem. The fundamental na
ture of political phenomena is one of word-ordered relationships.
People constitute order with one another by reference to rules.
Rules are always stated in words. Thus, the meanings ascribed to
words have a fundamental importance in human organization. If
there are to be different ways ofordering relationships so that peo
ple might know what to expect, there must be ways ofdistinguish
ing meanings so that those meanings can acquire public standing.
Reasoned political discourse then becomes possible.

If, however, there is no agreement about the referents for
terms, and the same term is used in many different ways, reasoned
discourse becomes confused and clarification requires a prolonged
translation process. When critical self-consciousness in the use of
language with reference to political phenomena is abandoned, it is
not at all clear that the integrity of different ways of ordering po
litical relationships can be maintained. Since political phenomena
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are word-ordered relationships, one might expect those relation
ships to erode as the meanings ofwords erode. "Federalism" is one
of those terms about which there is a great deal of confusion. Still
another is "sovereignty." This list could be extended to include

h h """ ""d "many ot er terms, suc as state, government, emocracy,
" bl'" "b ""1" ", , "" ""fj d "repu IC, ureaucracy, aw, Justice, power, ree om,
"centralization," and "decentralization." Without some publicly
shared understanding of what such terms mean, it hardly makes
sense to speak of a political science or to presume that people can
govern themselves by political structures and processes of their
own creation. The pulling and hauling ofhistorical happenstances
would, instead, prevail.

The meaning of terms takes on special significance when a
new concept is being introduced. The only major conceptual in
novation that has been identified as having originated with the
Philadelphia Convention of 1787 is that of federalism. It is the
meaning to be ascribed to that term in the explanations offered in
The Federalist that is the subject of Martin Diamond's analysis of
the meaning of "federalism" in The Federalist. l

There is reason for confusion. The authors of The Federalist
applied the term "federal" (foederal) to both the government
under the Articles of Confederation and to the one proposed in
the new Constitution. The terms "confederation" and "federal"
were used essentially as synonyms and for different referents. Any
difference in meaning to be ascribed to the new concept depended
upon context. This was not unusual, since those who develop a
new concept often have difficulty in reaching a settlement about
what word to use for it.2

The circumstances in which The Federalist was written exac
erbated such problems in the use of language. Three active, pro
fessional men (Alexander Hamilton, John Jay, and James
Madison) separately wrote some seventy-six essays published seri
ally as newspaper articles over a six-month period. Others were
written after the serial publication ended. The essays were not
carefully edited, and no opportunity existed for revision of the
manuscript as a whole after it was in complete draft. Anyone who
has engaged in the collaborative authorship of a major manuscript



FEDERALISM IN THE FEDERALIST 71

will appreciate the problems involved. The contention that these
authors "chose (virtually) every word with care" (Riley 1978, 73,
quotation attributed to Diamond) is plausible only to the extent
that well-trained lawyers normally use language with care.3 The
authors of The Federalisthad less opportunity, because of the serial
nature of the publication, to check editorial problems arising from
differences in language usage. Potential editorial problems are in
dicated in essay 1 of The Federalist, when the planned format for
the series was not executed. The essay was never redrafted to con
form to a revised format.

The varying interpretations of the term "federalism," in a se
ries ofessays entitled The Federalist, are clearly critical. Such inter
pretations affect one's understanding of the theory used to design
the American political system and of how that system could be
expected to perform. Where interpretations are forced, we can ex
pect difficulties in developing a coherent account of what was
said. These difficulties may then lead analysts to attribute less
than-honorable motives or errors to the authors. Presumabl)T, bet
ter interpretations will confront fewer difficulties of this sort.

In an effort to clarify some of these difficulties, I draw first
upon an argument advanced by Martin Diamond about the
meaning of "federalism" in The Federalist. In making his argu
ment, Diamond relies heavily upon essays 9 and 39. To present
another interpretation, I shall turn first to Hamilton's argument
in essay 9. The analysis there is concerned with the way in which
"a firm Union" can serve as a barrier to faction and insurrection.
Fragments from essays 55 and 58 provide an explanation for the
sources of institutional failure that generated factions and insur
rections among ancient republics. It is necessary, then, to sup
plement the analysis in essay 9 with an appropriate use of those
fragments. I shall then turn to the argument in essay 39, where
Madison uses the language of the opposition to meet them on
their own grounds (my emphasis). Hamilton's effort to clarify
the conceptual problems associated with confederation will then
be considered in the argument offered in essays 15 and ·16. This
clarification should help us to understand what Madison refers
to in essay 51 as "a proper federal system" (Cooke 1961,352).
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Finally, I shall summarize the argument and pursue some of its
implications.

DIAMOND'S ARGUMENT

In his essay "The Federalist's View of Federalism," which I use as
my primary source for stating his argument, Diamond begins by
identifying the contemporary view of federalism. In the typical
modern definition of federalism, Diamond identifies its essential
characteristic as pertaining to a division ofpolitical authority "be
tween member states and a central government, each having the
final say regarding matters belonging to its sphere" (1961, 22).
Having "the final say" has reference to sovereignty construed to
mean supreme authority. For Diamond, then, federalism implies
a division ofsupreme authority between member states and a cen
tral government.

Diamond goes on to indicate that there is "a corollary to this
sort of definition that has also come to be generally accepted....
[T]here are three kinds of government-confederal, federal, and
unitary (national)-and that the United States exemplifies the
middle term" (ibid., parenthesis in original). He then clarifies his
use of the three terms:

In this view, a confederacy and a nation are seen as the ex
tremes. The defining characteristic of a confederacy is that
the associated states retain all the sovereign power, with the
central body entirely dependent legally upon their will; the
defining characteristic of a nation is that the central body has
all the sovereign power, with the localities entirely dependent
legally upon the will of the nation. In this view, then, feder
alism is truly the middle term for its defining characteristic is
that it modifies and then combines the defining characteris
tics of the other two forms. A federal system combines states
which confederally retain sovereignty within a certain sphere,
wi th a central body that nationally possesses sovereignty
within another sphere; the combination creates a new and
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different thing to which is given the name federal. [Ibid., 22,
emphasis in original]
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Diamond then contends that this "tripartite distinction [of terms]
was completely unknown to the men who made the Constitu
tion" (ibid., 23, my brackets). Instead, the terms "confederation"
and "federal" were used as synonyms for the same referent. "Fed
eral" (that is, pertaining to confederation) was opposed to unitary
or national in a dichotomous set. Given this use of language, Di
amond argues that the authors of the Constitution "had, there
fore, in strictness, to regard their Constitution as a composition of
federal and national features" (ibid.). Those who have come to be
identified as "Antifederalists" regarded themselves as the true fed
eralists; and Diamond also regards them as such.

In developing his thesis that no distinction existed between
the use of the terms "confederation" and "federal," Diamond ar
gues that Alexander Hamilton's discussion of federalism in essay 9
of The Federalist is, "at least, incomplete, and consequently is mis
leading, perhaps deliberately misleading" (ibid., 24). Madison's
argument in essay 39 is used to demonstrate the "composite" na
ture of the American constitutional formula. When Hamilton re
jects confederation as being based upon an erroneous or invalid
conception, Diamond contends that he is "implicitly denouncing
and rejecting a decisively federal arrangement for America" (ibid.,
39). Thus Diamond concludes that "the great teaching of The
Federalist is not how to be federal in a better way, but how to be
better by being less federal" (ibid., 40). In these conclusions, Dia
mond implicitly accepts confederation as the correct definition of
federalism.

THE ARGUMENT IN ESSAY 9 OF THE FEDERALIST:

BARRIER TO FACTION AND INSURRECTION

In essay 9 of The Federalist, Hamilton adds to the advantages of
a union the way in which it might serve as a "barrier against
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domestic faction and insurrection" (Cooke 1961, 50). He refers
to the instability of the "petty Republics of Greece and Italy"
that resulted in a "rapid succession of revolutions" and kept
those republics "in a state of perpetual vibration, between the
extremes of tyranny and anarchy" (ibid.). Factions gained dom
inance and used their authority to exploit others. Oppression
and tyranny periodically gave way to revolution and anarchy.
Factions incited insurrection.

Hamilton does not develop the reasoning that would enable
one to understand why the ancient republics were especially vul
nerable to institutional failure. However, Madison in essays 55
and 58 of The Federalist provides fragments of a theory that en
ables one to understand some of the conditions of institutional
failure among both ancient and modern republics.

A basic constraint exists in the organization ofany deliberative
group: only one speaker can be heard and understood at a time.
When deliberation is organized in terms of one speaker at a time,
the larger the deliberative assembly, the less opportunity individu
als will have to express themselves in its deliberations and the
greater will be the influence of the leadership over its proceedings.
"[1] n all legislative assemblies, the greater the number composing
them may be, the fewer will be the men who will in fact direct
their proceedings" (Cooke 1961, 395). The operation ofany large
deliberative assembly, whether in a direct democracy or in a repre
sentative assembly, will depend upon the selection of a few to
order the agenda and control proceedings. The influence of each
member in a deliberative group will decline as the number of
members increases. These principles lead Madison in essay 58 of
The Federalist to conclude:

The people can never err more than in supposing that by multi
plying their representatives, beyond a certain limit, they
strengthen the barrier against the government ofa few. Experience
will forever admonish them that on the contrary, after securing a
sufficient numberfor the purposes ofsafety, oflocal information, and
ofdiffusive sympathy with the whole society, they will counteract
their own views by every addition to their representatives. The
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countenance of the government may become more democratic;
but the soul that animates it will be more oligarchic. The machine
will be enlarged, but the fewer and often, the more secret will be
the springs by which its motions are directed. [Ibid., 396, empha
sis in original]
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In the ancient republics, "where the whole body of the people as
sembled in person," Madison argues, "a single orator, or an artful
statesman, was generally seen to rule with as complete a sway, as if
a sceptre had been placed in his single hands" (ibid.).

This oligarchical tendency inherent in all large deliberative
bodies also has, according to Madison, an adverse effect upon the
quality of deliberations. Time is not available for well-reasoned
deliberations. "[T]he larger the number, the greater will be the
proportion ~fmembers oflimited information and ofweak capac
ities" (ibid.). Orderly proceedings give way to "the confusion and
intemperance ofa multitude" (ibid., 374). In these circumstances,
Madison concludes, "in all very numerous assemblies, ofwhatever
characters composed, passion never fails to wrest the sceptre from
reason. Had every Athenian citizen been a Socrates; every Athen
ian assembly would still have been a mob" (ibid.). All large assem
blies are thus characterized by strong oligarchical tendencies.
These will occur without regard to the personalities or personal
merits of the individuals involved. Either a large popular assembly
or a large representative assembly is subject to counterintuitive
tendencies that yield the rule ofa few who dominate the decisions
of the man~ Where majority rule prevails, coalitions form in an
effort to dominate decisions. Majorities prevail over minorities;
some have an opportunity to exploit others. Conflict intensifies as
factional leaders struggle to gain dominance of decision processes
and enjoy the fruits of victory. Conflicts easily escalate to violent
struggles for dominance. Unameliorated struggle among factions
drives toward extremes of tyranny or anarchy.

In essay 9 of The Federalist, Hamilton recognizes that some of
the sources of institutional failure in ancient republics had been
somewhat ameliorated in modern ones by improvements in the
"science of politics," which were either "not known at all, or
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imperfectly known to the ancients." Among these improvements,
Hamilton lists "the regular distribution of power into distinct de
partments-the introduction of legislative balances and checks
the institution ofcourts composed ofjudges, holding their offices
during good behaviour-the representation of the people in the
legislature by deputies of their own election" (ibid., 51). Hamil
ton then ventures one more principle that tends to reducecondi
tions of institutional failure among "popular systems of civil
government": "The ENLARGEMENT of the ORBIT within
which such systems are to revolve either in respect to the dimen
sions of a single State, or to the consolidation of several smaller
States into one great conftderacy" (ibid., 52; Hamilton's emphasis is
in capitals while mine is in italics). How the "ENLARGEMENT
of the ORBIT" within which "popular systems of civil govern
ment" operate will ameliorate their tendencies toward institu
tional failure is a central issue in The Federalist.

In beginning that analysis in essay 9, Hamilton acknowledged
that the advantage ofconfederation as a barrier against faction was
not a new idea. Already Montesquieu had recognized that "if a
republic be small, it is destroyed by foreign force; if it be large, it
is ruined by internal imperfections" ([1748] 1966,126). The an
cient republics that were governed as direct democracies were es
pecially vulnerable to the oligarchic tendencies that Madison had
articulated in essays 55 and 58 of The Federalist. But the problem
was that if a republic remained small, it was then vulnerable to
external aggression.

Hamilton correctly pointed out that the small extent of the
republics that Montesquieu had in mind was much smaller than
several of the American states. On the basis ofMontesquieu's basic
formulation, Americans would be driven to taking refuge "in the
arms of monarchy, or of splitting ourselves into an infinity of lit
tle, jealous, clashing, tumultuous commonwealths, the wretched
nurseries ofunceasing discord and the miserable objects of univer
sal pity or contempt" (Cooke 1961, 52-53).

But Montesquieu had contended that a confederate republic
enabled people to "contrive a kind of constitution that has all of
the internal advantages ofa republican constitution, together with
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the external force of a monarchical government." Hamilton
quoted Montesquieu's discussion at length, including the follow
ing definition of a confederate republic:

This form of Government is a Convention, by which several
smaller States agree to become members of a larger one, which
they intend to form. It is a kind of assemblage ofsocieties, that
constitute a new one, capable of increasing by means of new
associations, till they arrive to such a degree of power as to be
able to provide for the security of the united body. [Cooke
1961) 53-54, Hamilton)s emphasis]

The implications of such possibilities for the military security of
republics are obvious, if they are workable. Montesquieu had also
argued that the institutional vulnerability of republics to oligar
chic tendencies could be reduced by maintaining their small size
within a larger confederation. If an affliction, such as the usurpa
tion of authority by some one person or a popular uprising,
should occur in one part ofa confederate republic, the other parts,
Montesquieu argued, could afford remedies and assure the inter
nal stability of the confederation.

Montesquieu's analysis had been well known to Americans.
The first efforts to form the United States of America had been
organized in accordance with the traditionally recognized princi
ples of confederation. Hamilton attempted to come to terms with
the defining characteristics of a confederation:

A distinction, more subtle than accurate has been raised be
tween a confederacy and a consolidation [Hamilton)s emphasis]
of the States. The essential characteristic ofthe first is said to be,
the restriction ofits authority to the members in their collective ca
pacities [i.e., a government of governments], without reaching
to the individuals ofwhom they are composed. It is contended
that the national council ought to have no concern with any ob
ject ofinternal administration [i.e., lack of internal administra
tion]. An exact equality ofsuffrage between the members has also
been insisted upon as a leading feature of a Confederate Gov
ernment. [Ibid., 54-55, my emphasis except where noted]
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Hamilton went on to assert that "these positions are in the
main arbitrary; they are supported neither by principle nor prece
dent." While confederations had generally adhered to these prin
ciples, the existence of exceptions led him to conclude that there
was "no absolute rule on the subject." Where "the principle con
tended for" had prevailed, it had caused "incurable disorder and
imbecility in the government"-that is, institutional failure had
reached critical proportions.

Diamond takes these same three characteristics, namely, (1) a
government of governments, (2) lack of internal administration,
and (3) equal suffrage ofthe members, as both his own definition of
federalism and the essential defining characteristics claimed for fed
eralism by Hamilton's opponents. Hamilton explicitly questions the
wisdom of using these conditions for designing a system ofgovern
ment. Diamond criticizes Hamilton's response to those who wish to
see these three characteristics used in the design ofthe Constitution.
Diamond argues that Hamilton did not answer the question at all,
because all he did was assert that "they are bad things for society."
"In short," Diamond contends, "it is Hamilton's refutation of his
opponents' view which is 'arbitrary,' having been vindicated 'neither
by principle nor precedent'" (1961, 29).

We are confronted with a very basic issue in attempting to arbi
trate between Hamilton's and Diamond's contentions. Diamond
proceeds on the assumption that the terms "federal" and "confeder
ation" are synonyms for the same referent, the essential defining
criteria of which are: (1) a government ofgovernments, (2) the ab
sence of internal administration, and (3) equal suffrage of member
states. Hamilton, on the contrary, assumes that a government over
collectivities, that is, a government ofgovernments, is an erroneous
or invalid conception. If, in a confederation, the states retain all the
sovereign power, as Diamond contends, Hamilton would think it
absurd to speak of sovereigns as being governed by a nonsovereign
government. The logic of sovereignty meaning supremacy pre
sumes, instead, that sovereigns govern subjects. Hamilton is sug
gesting that the traditional definition of confederation will not
stand critical scrutiny because it relies upon an incoherent use of
language: nonsovereign governments cannot govern sovereigns. A
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confederate republic cannot repress dominant factions exercising
tyrannical powers without violating the supreme authority of the
member state. The characteristics of abstinence from internal ad
ministration and equal suffrage are not independent defining char
acteristics. They are simply additional attributes of the supreme
authority of member states. There is an appearance of subtlety in
the use of these defining characteristics, Hamilton asserts; but the
concept of confederation as traditionally defined cannot stand crit
ical scrutiny; To speak ofsovereigns governing sovereigns, or equiv
alently of governments governing governments, is logically
incoherent given the meaning traditionally assigned to the terms
" . " d" "sovereIgnty an government.

Hamilton then proposes, in terms closely parallel to
Montesquieu's, to redefine a confederate republic as "an association
of two or more States into one State." He goes on to elaborate:

The extent, modifications and objects of the Foederal authority
are mere matters of discretion. So long as the separate organisa
tion of the members be not abolished, so long as it exists by a
constitutional necessity for local purposes, though it should be
in perfect subordination to the general authority of the Union,
it would still be, in fact and in theory, an association of States, or
a confederacy. The proposed Constitution, so far from implying
an abolition of the State Governments, makes them constituent
parts of the national sovereignty by allowing them a direct rep
resentation in the Senate, and leaves in their possession certain
elusive and very important portions of sovereign power. This
fully corresponds, in every rational import of the terms, with the
idea of a Foederal Government. [Cooke 1961, 55]

Hamilton variously uses the terms "confederate republic,"
"confederacy," and "foederal." He is saying that the erroneous
conception inherent in the traditional definitions of these terms
can be corrected by referring to a confederate republic as an asso
ciation of two or more states into one state that exists as a com
pound republic rather than a simple unitary republic.4 These
conditions can be met so long as the member republics have inde
pendent constitutional standing pertaining to their own internal
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affairs ("local purposes"). Sovereignty, conceptualized as the au
thority to make laws, is divided so that the people of the member
republics are subordinate to the authority of the Union with re
spect to national affairs, but are independent with respect to those
governmental prerogatives that apply to the jurisdiction of the
separate states or republics. The states, in turn, serve as constitu
ent parts ofthe national government by their representation in the
Senate. Governments do not govern governments as such. Con
current governments reach to the persons of individuals, includ
ing citizens and officials claiming to exercise governmental
prerogatives under constitutional authority. These, I assume, are
the true defining characteristics of what Madison refers to as a
"proper federal system" in essay 51 of The Federalist.

A critical issue in these discussions is what is meant by the term
"sovereignty." Is it based upon a conception that in all human soci
eties there must exist a single source ofsupreme authority that is the
ultimate source of law, above the law, and cannot be held account
able by a society's members? Tocqueville, on the contrary, asserts in
Democracy in America that "sovereignty may be defined to be the
right of making law" ([1835] 1945, 1: 123). Hamilton asserts in
essay 15 of The Federalist that "government implies the power of
making laws." Madison, in essay 53, distinguishes a constitution
from a law: a constitution is "established by the people and unalter
able by the government, and a law [is] established by the govern
ment and alterable by the government" (Cooke 1961,360).

If we draw upon these distinctions, constitutions might be
viewed as fundamental laws establishing the terms and conditions
of government, and the enactments of governments as ordinary
laws. Supreme authority is exercised by the people as they set the
terms and conditions of fundamental law by covenanting and
combining themselves together into civil bodies politic. It is not
governments that are supreme; what is supreme is the constitu
tional authority ofpeople to establish and alter the terms and con
ditions of government. Authority to make law is then subject to a
potential division of labor so long as sovereignty is defined as the
authority of making law. But this definition is no longer consis
tent with the presumption that supreme authority resides with
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"the government." This is why Hamilton considered as an absurd
ity the idea of governments exercising supreme authority being
governed by a nonsovereign government.

By contrast, Diamond summarizes the modern definition of
federalism as "the 'division of political power,' [that is,] a division
of supremacy (sovereignty, as used to be said) between member
states and a central government, each having a final say regarding
matters belonging to its own sphere" (1961, 37).

We are in the presence of a tyranny of words. People address
one another but use words that put them at cross-purposes. The
supremacy of law exists where people possess and exercise consti
tutional prerogatives to formulate the fundamental law setting the
terms and conditions of government. This is not the same as pre
suming that supreme authority can be divided between state gov
ernments and a national government. Governments as such are
not supreme. They are subject to fundamental law as formulated
in constitutions and alterable by the people engaged in processes
of constitutional choice.

In asserting that "the extent, modifications, and objects of
Foederal authority are mere matters of discretion," I assume that
Hamilton was overstating his case. He certainly would not have

considered matters of national defense and foreign affairs as
purely matters ofdiscretion. Thus we have no reason for believing
that Hamilton has the final say in conceptualizing federalism,
even though we might accept his argument that Montesquieu's
conception is unsatisfactory, and that the generally accepted cri
teria used both by Hamilton's opponents and, in more recent
times, by Diamond and his colleagues are "more subtle than accu
rate" (Cooke 1961,54). Those defining characteristics cannot be
accurate if, as Hamilton contends, they are logically incoherent
and based upon an erroneous conception. On the other hand,
Montesquieu's notion that it is possible to have more than one
government operate concurrently, so that a democratic society or
ganized on republican principles might have reference to both
smaller and larger units ofgovernment, is worthy of further devel
opment. This notion provides the key for avoiding the sources of
institutional failure that afflicted ancient repubiics.
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Hamilton's reference to the new principle of "ENLARGE
MENT of the ORBIT" within which popular systems of civil
government might better operate is to the principle of federalism
(Cooke 1961, 51-52). He expresses this principle in essay 9 of
The Federalist as involving "the consolidation of several smaller
States into one great confederacy" (ibid., 52). It does make sense
to speak of governments of limited jurisdiction where principles
of constitutional law can be used to establish limits upon those
who exercise governmental authority, whether state or federal. Al
lusions to an extended republic presuppose a compound republic:
an association of republics within a republic where all are bound
by rules ofconstitutional law. A federal republic includes multiple
overlapping units of government that act with reference to indi
viduals rather than governments as such.

In this view, Madison's concluding paragraph in essay 10 of
The Federalist takes on special meaning:

In the extent and proper structure of the Union, therefore, we
behold a Republican remedy for the diseases most incident to

Republican Government. And according to the degree of plea
sure and pride, we feel in being Republicans, ought to be our
zeal in cherishing the spirit, and supporting the character of
Federalists. [Ibid., 65]

The passage is to be read with special emphasis upon "the extent
andproper structure of the Union." Those who are devoted to re
publican principles of self-government cherish the spirit of feder
alism. The great teaching of The Federalist, to paraphrase
Diamond, is that federalism is the better way of organizing "pop
ular systems of civil government" (Cooke 1961,51-52). The au
thors of The Federalist chose an appropriate name for their work.

Many political scientists ignore Madison's qualification of
"proper structure" in reading this passage. They refer only to an
"extended republic." The concluding sentence is then viewed as
less than honest political rhetoric.
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THE ARGUMENT IN ESSAY 39 OF THE FEDERALIST:

USING THE LANGUAGE OF THE OPPOSITION
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In essay 39 of The Federalist, Madison initially addresses the ques
tion of whether "the general form and aspect" of the proposed
government are "strictly republican." In doing so, he presumes
that no other form is "reconcilable with the genius of the people
ofAmerica; with the fundamental principles of the revolution; or
with that honorable determination, which animates every votary
of freedom, to rest all our political experiments on the capacity of
mankind for self-government" (Cooke 1961, 250). Republican
principles of self-government presumably should apply to all po
litical experiments undertaken by the American people.

Having concluded his initial argument by answering his own
question in the affirmative, Madison addresses the contention of
critics that the new government ought not only to conform to
republican principles but with equal care to preserve "the federal
form, which regards the union as a confederacy of sovereign
States." These critics argue that the new government is "a national
government, which regards the union as a consolidation of the
States" (ibid., 253, emphasis in original). It should be emphasized
that Madison is here referring to the ''federal form" that regards
the union as a confederacy of sovereign states. Here he accepts the
defining characteristics that pertain generally to the sovereignty
(supremacy) of states where there is a government of sovereign
states, no internal administration, and equal suffrage of members.

In the next paragraph, Madison clarifies his analytical task:
"Without enquiring into the accuracy of the distinction on
which the objection is founded," he says, "it will be necessary to
a just estimate of its force, first to ascertain the real character of
the government in question." He plans to rely upon the defini
tion used by those who regard the union as a confederacy of
sovereign states, and he will do so "without enquiring into the
accuracy of the distinction" (ibid., 253). Apparently, Madison
shares Hamilton's concern about the lack of logical coherence in
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referring to a government of sovereign states ("a distinction,
more subtle than accurate"). In the analysis that follows, he
again, three paragraphs later, reminds the reader that the terms
"federal" and "national" are being used "as these terms are un
derstood by the objectors" (ibid., 254). In total, we have three
statements about the special meaning that is to be attached to
the language used in essay 39.

In his analysis, Madison first considers the basis of the new
Constitution as being derived from the assent and ratification of
the people in each state. In this sense, it is a "federal" rather than
a "national" act. Further, the Constitution must be ratified by the
unanimous consent of the several states. Each state is considered
to be a sovereign body and is "only to be bound by its own volun
taryact" (ibid.). This is consistent with the "federal" character of
the Constitution.

In dealing with the ordinary powers of government, Madison
characterizes the House ofRepresentatives as "national" in charac
ter and the Senate as "federal." The election of the president
through the electoral college, where the votes are allocated to
states by a compound ratio, gives the presidency a mixed charac
ter. Since the proposed government is designed to act in relation
to individuals, it can be conceived as "national" in character. But
with regard to the extent of its powers, the idea of a national gov
ernment involves "an indefinite supremacy over all persons and
things, so far as they are objects of lawful Government." The pro
posed government in this relationship "cannot be deemed a na
tionalone; since its jurisdiction extends to certain enumerated
objects only, and leaves to the several States a residuary and invio
lable sovereignty over all other objects" (ibid., 256, emphasis in
original).

In concluding this assessment where he is using the terms "fed
eral" and "national" as "understood by the objectors" (ibid., 254),
Madison indicates that "the proposed Constitution therefore is in
strictness neither a national nor a federal constitution; but a compo
sition of both" (ibid., 257). He leaves unaddressed "the accuracy of
the distinction on which the objection is founded" (ibid., 253) and
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thus does not address the nature ofa "proper federal system" (essay
51) in essay 39 of The Federalist (Cooke 1961, 352).

Explicit in Madison's argument, but repeatedly ignored by
readers, is a distinction between a limited national government
and a unitary national government of unlimited sovereignty (su
premacy). In the latter sense, the proposed government "cannot
be deemed a national one." A limited national government is en
tirely compatible with states independently exercising"a residuary
and inviolable sovereignty over all other objects" (ibid., 256) not
assigned by the Constitution to the limited national government.

We might infer, then, that the concurrent exercise ofauthority
by a limited national government and by states exercising a lim
ited "sovereignty" (i.e., authority to make laws) represents an es
sential characteristic of a "proper federal system."

Whether the federal principle might be extended to apply to
the organization of local governments with reference to states and
to other communities of nation-states in the world is an issue not
addressed in The Federalist. Such, however, may be the implica
tions of Madison's concluding paragraph in essay 51:

It is no less certain than it is important, notwithstanding the
contrary opinions which have been entertained, that the larger
the society, provided it lie within a practicable sphere, the more
duly capable it will be of self-government. And happily for the
republican cause, the practicable sphere may be carried to a very
great extent, by a judicious modification and mixture of the
federalprinciple. [Ibid., 353, emphasis in original]

If the reference to "the larger the society" implies both "the extent
and proper structure" mentioned in essay 10, then we might have
here an indefinite extension of the federal principle. So long as
principles of limited government and constitutional rule are ac
cepted as the basis for organizing all units of government, "the
practic~ble sphere" for applying the federal principle might be
"carried to a very great extent." But we should not delude our
selves into thinking that an association ofsovereign states, like the
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United Nations, conforms to a "proper federal system." This was
the type of issue being addressed in 1787 and 1788.

THE ARGUMENT IN ESSAYS 15 AND 16 OF THE FEDERALIST:

CONCEPTUAL CLARIFICATION

Essay 9 ends with reference to the erroneous theory upon which
traditional conceptions ofconfederation had been based. In essays
15 and 16, Hamilton returns to that consideration. In doing so,
he indicates that although there is general recognition ofdefects in
"our national system," its usefulness "is destroyed by a strenuous
opposition to a remedy, upon the only principles, that can give it
a chance ofsuccess." There is a fundamental contradiction in that
position:

They seem still to aim at things repugnant and irreconcilable
at an augmentation of Federal authority without a diminution
of State authority-at sovereignty in the Union and complete
independence in the members. They still in fine seem to cherish
with blind devotion the political monster of an imperium in
imperio. [Ibid., 93]

Ham~lton is saying that unlimited sovereignty cannot exist in
states and still augment the exercise of governmental authority by
the Union. It makes no sense to refer to an empire within an em
pire, a government of governments, or a sovereign of sovereigns.
The term "sovereignty," meaning supremacy, implies that sover
eigns rule over subjects, not other sovereigns. By contrast, Hamil
ton recognizes that

there is nothing absurd or impracticable in the idea of a league
or alliance between independent nations, for certain defined
purposes precisely stated in a treaty; regulating all the details of
time, place, circumstance and quantity; leaving nothing to fu
ture discretion; and depending for its execution on the good
faith of the parties. [Ibid., 94]
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In such arrangements, independent nations retain complete sover
eignty; the alliance can be unilaterally broken. But considerations
of peace and justice cannot be built upon arrangements that de
pend upon the voluntary actions of all parties: peace and justice
depend upon a capacity to make binding commitments.

The concept of government implies something more than an
agreement depending upon the good faith of each of the parties:

Government implies the making of laws. It is essential to the
idea of a law, that it be attended with a sanction; or, in other
words, a penalty or punishment for disobedience. If there be no
penalty annexed to disobedience, the resolutions or commands
which pretend to be laws will in fact amount to nothing more
than advice or recommendation. [Ibid., 95]

Laws, to be effective, must be enforceable. Laws cannot be en
forced if those who are subject to law must first consent to their
enforcement; human societies must relax a rule of unanimit~The
idea of government requires something other than the "complete
independence in the members" (ibid., 93). On theoretical
grounds, the traditional defining characteristics ofa confederation
do not stand as valid because they do not meet the minimally nec
essary condition for a government to exist. When people pretend
that a confederation, as traditionally defined, is a government,
they are deceiving themselves.

In pursuing his analysis, Hamilton identifies "the great and
radical vice in the construction of the existing Confederation"
with "the principle of LEGISLATION for STATES or GOV
ERNMENTS, in their CORPORATE or COLLECTIVE CA
PACITIES and as contradistinguished from the INDIVIDUALS
of whom they consist" (ibid.). Penalties for the enforcement of
laws can be inflicted in two ways. One is by courts and ministers
of justice where the law is applied to individuals. The other is to
have recourse to collective sanctions applied to collectivities as
such. Hamilton suggests that the application of collective sanc
tions requires recourse to a coercion of arms: justice cannot be
done when sanctions are applied to collectivities as such. It is this
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issue that lay at the core ofhis diagnosis of the failure of confeder
ation and why he thought that fundamental errors in the concep
tion of confederation called for "an alteration in the first
principles and main pillars of the fabric" in the design ofa federal
system ofgovernment.

If we attempt sympathetically to understand what it is here
that is of such crucial concern to Hamilton, we can try to imag
ine what happens when collectivities, as such, are made the ob
ject of sanctions for the breach of some rule of law. If a sanction
is applied to a collectivity, as such, distinction cannot be made
between innocent bystanders and wrongdoers. If we take the
structure of a private-for-profit corporation and impose a sanc
tion upon the corporation as such, what is it that happens? A
corporation cannot be arrested and confined to prison. A fine
can be levied against a corporation. That fine can be paid from
the corporate treasury. The treasury derives either from invest
ments made by shareholders or from revenue paid by customers.
The burden for the payment then accrues to shareholders or
customers or both. Yet neither shareholders nor customers may
be culpable ofa criminal offense against the law. The application
of collective sanctions may have left those culpable for a crime
immune from punishment and placed the burden for collective
sanctions upon innocent bystanders. The corporate status of a
collectivity, indeed, may shield wrongdoers with a screen of im
munity. Justice cannot be done under such circumstances; injus
tices may be compounded.

Hamilton concludes that, if the Union is to exercise the au
thority of government, "we must resolve to incorporate into our
plan those ingredients which may be considered as forming the
characteristic difference between a league and a government; we
must extend the authority of the union to the persons of the citi
zens-the only proper objects ofgovernment" (Cooke 1961,95).
In essay 16 of The Federalist the basic rudiments of a federal solu
tion are indicated in the following statement:

[I]f it be possible at any rate to construct a Foederal government
capable of regulating the common concerns and preserving the
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general tranquility, it must be founded, as to the objects commit
ted to its care, upon the reverse of the principle contended for by
the opponents of the proposed constitution. It must carry its
agency to the persons of the citizens. It must stand in need of no
intermediate legislations; but must itselfbe empowered to employ
the arm of the ordinary magistrate to execute its own resolutions.
The majesty ofthe national authority must be manifested through
the medium of the Courts of Justice. The government of the
Union, like that ofeach State, must be able to address itselfimme
diately to the hopes and fears of individuals; and to attract to its
support those passions, which have the strongest influence upon
the human heart. It must in short, possess all the means and have
a right to resort to all the methods of executing the powers, with
which it is entrusted, that are possessed and exercised by the gov
ernment of the particular States. [Ibid., 102-3]

89

A federal arrangement implies multiple units of government
having concurrent jurisdiction. The national government is one of
limited jurisdiction but with general competence to govern within
that jurisdiction. The states also exercise a limited jurisdiction, with
general competence to govern within that jurisdiction. In turn, each
set of governments is governed by principles of constitutional law.

The conceptual innovation being introduced in the design ofa
federal system of government is the concurrent operation of a sys
tem of compound republics, each of which reaches to persons and
citizens. Citizens function collectively, taking decisions of a consti
tutional nature in establishing the terms and conditions of govern
ment; and individually, in exercising the basic prerogatives of
persons possessing constitutional rights that are correlated with lim
its upon governmental authority. This change in conceptualizing
the place of individuals in concurrent republics altered the basic
fabric in the design ofAmerican federal systems of government.

CONCLUSION

Hamilton and Madison recognize that a proper federal system in
volves concurrent jurisdiction on the part of a limited national
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government and limited state governments that independently ex
ercise concurrent jurisdiction with reference to individuals. The
limits are specified by reference to the provisions of the U.S. Con
stitution and the various state constitutions. Those specifically as
signed to the Union represent the powers of a limited national
government. The residual powers are reserved to the states. This
arrangement is consistent with Diamond's statement of modern
definitions of the "essential federal characteristic" as involving a
division ofsupreme authority "between member states and a cen
tral government, each having the final say regarding matters be
longing to its sphere" (Diamond 1961, 22), with the essential
qualification that governments, as such, are not supreme. But Di
amond neglects the place of constitutional decision making in the
American system of governance. His statement of a corollary of
his definition, that "there are three kinds ofgovernment-confed
era!, federal, and unitary (national)" (ibid.), would not have been
accepted by Hamilton and probably not by Madison. Hamilton
would have considered what Diamond refers to as a confederal
(confederate) government to not be a government at all.

In attempting to eliminate reference to what he considers a
logical absurdity, Hamilton variously uses the terms "confedera-
. " " cd" d "C d al" C ftlOn, conle eracy, an Ie er to reler to a system 0 govern-

ment that has concurrent units of government. Hamilton also
uses the term "consolidation" as applying to the organization of
the Union as a single limited structure ofgovernment without im
plying that the states are thereby eliminated as independent units
of government. The consolidation occurs only in relation to na
tional interests; the separate existence of each state is maintained
with reference to local affairs.

Diamond is thus correct in saying that the authors of The Fed
eralist use the terms"confederation" and "federal" roughly as syn
onyms. They usually distinguish what they consider to be the
proper meaning of these terms from the erroneous meaning by
appropriate textual modifiers. But ambiguities inevitably occur.
The defining characteristics that Diamond accepts as representing
the true meaning of confederation and federal are rejected, explic
itly and vigorously, by Hamilton as logical absurdities. They do
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not meet the essential defining characteristics of a government, so
it makes no sense to use them to refer to a type of government.

The authors of The Federalist would also have disagreed that
national governments are identical with unitary governments.
Unitary national governments exercise an unlimited sovereignty.
Thus a limited national government is consistent with principles
of federal organization; an unlimited national government is in
consistent with principles of federal organization. The end of fed
eralism occurs when a national government usurps the
prerogatives of other units of government and exercises unlimited
authority over all persons and things. Again, ambiguity arises be
cause the authors of The Federalist do not always use the term
"limited national government" in referring to the proposed gov
ernment to be organized under the new Constitution. Unfortu
nately, they variously use the terms "general," "federal," and
"national" in referring to that government.

Diamond argues in rebuttal that a federal system is not neces
sary for such a distribution of authority to subordinate units of
government. A system of decentralized authority within a unitary
nation-state could also yield substantial independence for local
authorities within a system of local self-government. He points to
the English system of local self-government as an example.

Such a possibility might be theoretically valid as long as one
assumes that those who exercise complete sovereignty have a be
nevolent interest in maintaining republican institutions of local
self-government. But to make that presumption would be "to for
get," as Hamilton says, "that men are ambitious, vindictive and
rapacious" (Cooke 1961,28). Madison, indeed, argues that repre
sentative institutions will give access to a better-qualified person
nel as the size of a republic increases. But he also argues that size
is correlated with oligarchical tendencies in large deliberative as
semblies. Hamilton, too, alludes to t~e passions that drive those
who exercise leadership positions: ,<

Men of this class, whether the favourites of a king or of a peo
ple, have in too many instances abused the confidence they pos
sessed; and assuming the pretext of some public motive, have
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not scrupled to sacrifice the national tranquility to personal ad
vantage, or personal gratification. [Ibid., 29]

Americans, in their efforts to cope with the problems of op
pression and tyranny, used processes of constitutional decision
making to formulate constitutions as rules of law that apply to the
organization and conduct of government itself. Why should the
American people have simply surrendered unlimited sovereignty
to a national government and relied upon its goodwill to create
appropriate republican institutions of local self-government? The
logic of the American solution was otherwise. Americans, instead,
relied upon their capacity to covenant with one another about the
terms and conditions of government so that they might have a
system of government organized in accordance with principles
and forms of their own choosing. The whole process remains via
ble only so long as the rules of constitutional law can be enforced
against those who exercise the prerogatives of government. A fed
eral system depends upon the maintenance oflimits to the prerog
atives of governments. The possibility of maintaining effective
limits upon these prerogatives is severely limited when a demo
cratic society cannot have reference to well-established processes
of constitutional choice.

Faith in a single government monopolizing sovereign author
ity is not consistent with the maintenance of republican institu
tions oflocal self-government. American experience with machine
politics and boss rule in the nineteenth century contributed to the
emasculation of local self-government. A prolonged state consti
tutional struggle was necessary before the authority of state legis
latures could be effectively restrained and adequate provisions
could be made for home rule and local control over local affairs.
Twentieth-century "reform" of English local government has so
transformed local government that substantial doubt exists about
its self-governing character. To point to the possibility of decen
tralization is an unsatisfactory substitute for a constitutional sys
tem of rule based upon federal principles for the concurrent
exercise of governmental authority.
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While I have argued that The Federalists position on federalism
is much more defensible than Diamond suggests, we should, at the
same time, recognize that there are serious ambiguities and difficul
ties inherent in some of the arguments offered by Hamilton and
Madison. First, there is insufficient emphasis upon the nearly
unique place of constitutional decision making in the proposed
American system of government and on the relationship of consti
tutional decision making to the organization and maintenance of a
federal system. Americans of the time were so deeply immersed in
processes of constitutional decision making that they simply took
its rationale for granted; they felt they did not need to expound a
theory of constitutional choice. It is only in the twentieth century,
after having ridiculed the formality of constitutions, that we find it
necessary to be reminded of the central importance of a theory of
constitutional choice for understanding and designing political sys
tems. It would, however, have been helpful if Americans had ex
pounded their theory of constitutional choice as carefully as
Thomas Hobbes expounded his theory ofsovereignty.

Second, obvious confusion arises from ambiguities in the use
of such terms as "confederation," "federal," "national," "state,"
"consolidation," "democracy," "republic," and many others in
The Federalist. These can usually be resolved if the reader employs
an appropriate understanding of political theory. But the critical
question is, What is an appropriate understanding ofpolitical the
ory? Diamond obviously uses a different understanding of politi
cal theory from the one I have used. What Hamilton called a
general theory of limited constitutions is the proper theory for
construing the meaning ofAmerican federalism.

Unfortunately, we tend to see what we look for. Until we open
ourselves to the possibility of different ways of conceptualizing
our experience, we cannot be critical of the language we use: The
sun does not rise, the earth spins; yet we as human beings have the
aesthetic experience of observing sunrises knowing that what we
experience is an interesting illusion worthy of aesthetic apprecia
tion. Governments are not supreme when their authority is lim
ited by rules of constitutional law and processes that make those
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rules effective in the conduct of public affairs. The illusion of an
omniscient observer, who presumes that "the government" is an
omnicompetent problem-solver, may have an aesthetic appeal for
some; but it is a most dangerous illusion.

Third, the use of the term "sovereignty" probably contributes
needless confusion to The Federalist and to all subsequent discus
sions about the American system of government. Sovereignty
often refers to the exercise of supreme authori~ There are those,
including Hobbes, who would argue that the exercise of supreme
authority cannot be limited. Hobbes would argue, as Hamilton
did with reference to confederation, that to speak of limiting sov
ereignty, in the sense of supremacy, is a logical absurdity. Others,
like Tocqueville, use the term "sovereignty" to mean the right to
make laws. This carries quite different implications in a demo
cratic society that distinguishes legislative processes pertaining to
fundamental laws (that is, constitutions) from those applicable to
ordinary laws enacted by "governments."

The concepts oflimited national sovereignty and limited state
sovereignty require one to raise the question of who imposes the
limits. This requires one to have reference to constitutions and to
processes ofconstitutional decision making. Ifwe view people act
ing collectively as exercising ultimate constitutional authority, can
we then view the people as being sovereign? They make laws es
tablishing the terms and conditions of government. One might
then refer to a federal system as one that involves popular sover
eignty. But then we become concerned with the question ofwhich
people are acting in what contexts. It can all make sense only so
long as there is general agreement among people about what they
mean. This drives us back to the covenantal nature of constitu
tions, the metaphysical and moral grounds that inform processes
ofconstitutional choice, and the language that is used to articulate
a theory of constitutional choice.

The American experiments in constitutional choice can best
be understood ifwe abandon reference to a theory of sovereignty
as the exercise of supreme authority and refer instead to a theory
ofconstitutional choice. The basic question in constituting a gov
ernment is not one of assigning unlimited and undivided author-
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ity to some sovereign entity that has the last say and rules over a
society. Instead, the task is one of allocating and distributing au
thority so that rules ofconstitutional law can specify both capabil
ities and limits that apply to citizens and governmental officials
alike in the governance of society. A system is devised whereby
citizens can enforce the limits of law upon officials (as subjects of
law) no less than officials acting upon citizens (as subjects of law).

The task of devising a system of government based upon a
theory of constitutional choice is well formulated by Madison in
essay 51 of The Federalist.

This policy of supplying by opposite and rival interests, the de
fect of better motives, might be traced through the whole sys
tem of human affairs, private as well as public. We see it
particularly displayed in all the subordinate distributions of
power; where the constant aim is to divide and arrange the sev
eral offices in such a manner as that each may be a check on the
other: that the private interest of every individual may be a sen
tinel over the public rights. These inventions of prudence can
not be less requisite in the distribution of the supreme powers
of the State. [Cooke 1961,349]

Where interests are arrayed against interests, there must exist pro
cesses for articulating contending interests and reaching decisions
with regard to matters under contention. These are prerogatives to
be exercised by people in the choice of elected officials and in
making decisions of a constitutional nature. The way that people
exercise their prerogatives in using a constitutional system ofgov
ernment will determine whether the limits of constitutional law
are effectively maintained. Hamilton recognizes that the nature
and extent of powers specified in a constitution can have only a
limited effect: they are words on paper. He goes on to observe:

Every thing beyond this, must be left to the prudence and firm
ness of the people; who, as they will hold the scales in their own
hands, it is to be hoped, will always take care to preserve the
constitutional equilibrium between the General and the State
Governments. [Ibid., 198]
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This principle applies to all constitutional constraints. They de
pend upon the "prudence and firmness of the people." Consti
tutional equilibria with reference to a federal system, checks
and balances internal to any unit of government, and the con
stitutional rights of individuals with reference to governments
all depend upon "the prudence and firmness of the people" for
their maintenance. But it is the way in which interests are de
signed to check one another that provides the processes by
which people become informed and are thus rendered capable
of making decisions.

Alexis de Tocqueville, in two notations entered in his note
book on December 28 and 29, 1831 ([Mayer] 1959, 247-48),
recognized the close connection between constitutional principles
and enlightened citizenship in the operation of those principles:

It is an axiom ofAmerican public law that every power must be
given full authority in its own sphere which must be defined in
a way that prevents it [the power] stepping beyond it [its
sphere]: that is a great principle, and worth thinking about.

This much can be stated, that it is only a very enlightened peo
ple that could invent the federal constitution of the United
States, and that only a very enlightened people and one pecu
liarly accustomed to the representative system, could make such
a complicated machinery work, and know how to maintain the
different powers within their own spheres, powers which, with
out this continual care, would not fail to come into violent col
lision. The constitution of the United States is an admirable
work, nevertheless one may believe that its founders would not
have succeeded, had not the previous 150 years given the differ
ent States of the Union the taste for, andpractice oj provincial
governments, and if a high civilization had not at the same time
put them in a position to maintain a strong, though limited, cen
tral government. The federal constitution of the United States
seems to me the best, perhaps the only, arrangement that would
allow the establishment of a vast republic, and yet to imitate it
is absolutely impracticable without the preexisting conditions
ofwhich I was speaking above. [Tocqueville's emphasis]
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A theory of constitutional choice enables us to understand
how a democratic system of government may be constituted so
that people can be said to govern. A general theory of limited con
stitutions can be reiterated in organizing multiple units ofgovern
ment to derive a theory of federalism. Principles of constitutional
choice can then be applied to all political experiment. Relatively
simple solutions can be reiterated to derive more complex solu
tions under conditions in which citizens function as both rulers
and subjects of law. By contrast, the traditional theory of sover
eignty presumes that some one body exercises supreme authority.
Such a presumption is incompatible with the existence of a dem
ocratic society of continental proportions.

Perhaps it is enough to recognize that The Federalist makes a
major contribution toward a theory of constitutional rule and
federalism, which in turn is a major contribution to democratic
traditions of self-government. It is a theory of concurrent, com
pound republics that enables democratic societies to reach out
to continental proportions. We are the ones who bear the bur
den of advancing beyond what was done in the late 1780s. Yet
to do so requires critical attention to the language we use. Oth
erwise our effort to move forward may be to step backward. We
ignore the hazards of life when we neglect what others have
learned before us.



FIVE

GARCIA, THE ECLIPSE OF FEDERALISM, AND

THE CENTRAL-GOVERNMENT TRAP

The United States Supreme Court rendered a decision in Gar
cia v. San Antonio Metropolitan Transit Authority (105 S.Ct.

1005; 1985) on February 19, 1985. At issue was the question of
whether the wage and hour provisions of the Fair Labor Standards

Act applied to employees of the transit authority or whether the
transit authority as an instrumentality ofa state was immune from
Federal l regulation under the Commerce Clause of the U.S. Con
stitution granting authority to the Congress to regulate commerce
"among the several states." The majority opinion, prepared by
Justice Harry A. Blackmun, held that the Fair Labor Standards
Act applied to the transit authority.

The essential thrust of this decision is not unlike many other
decisions regarding the application of national legislation to in
strumentalities of state and local government. What is different is
that this decision became an occasion for the justices of the Su
preme Court to review the Commerce Clause in light of the Nec
essary and Proper Clause and the Tenth Amendment powers
"reserved to the states respectively, or to the people." Justice
Blackmun, speaking for the Court, could find no criterion that
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could be used to place discrete limits upon the substantive powers
that establish the scope of Federal authority under the V.S. Con
stitution. The language assigning the Congress power to regulate
commerce among the several states has been extended to include
whatever affects or is affected by interstate commerce. So long as
that interpretation of the Commerce Clause is used, the powers of
the Congress potentially apply, so far as I can understand, to any
and all aspects ofAmerican society.

In light of these circumstances, Justice Blackmun concluded
that the framers of the V.S. Constitution "chose to rely on a fed
eral system in which restraints on [F] ederal power over the states
inhered principally in the workings of the National Government
itself, rather than in discrete limitations upon the objects of
[F] ederal authority. State sovereignty interests, then, are more
properly protected by procedural safeguards inherent in the struc
ture of the [F]ederal system than by judicially created limitations
on [F]ederal powers" (lOS S.Ct. 1018; 1985).

Specific limitations upon the authority of Congress and upon
the states as reflected in the first eight amendments and the Thir
teenth, Fourteenth, and Fifteenth Amendments would presum
ably be subject to adjudication. Otherwise, Justice Blackmun can
be construed as advancing an argument that the scope ofsubstan
tive powers of the national government are not subject to adjudi
cation in establishing limits to national authority. Rather, such
limits are properly protected by the "federal" structure of the na
tional government, which includes reference to states in establish
ing modes of election, patterns of representation, and
membership in Congress, and in electing the president. The way
these structures work in the political process is presumed to yield
an appropriate set of safeguards. The states and localities can rely
upon the structures and procedures of the national government to
safeguard their interests. The courts need not and cannot construe
limits with reference to the substantive powers of the national
government.

Whether Garcia becomes only a minor case in American
constitutional jurisprudence will depend upon how it is con
strued. So long as the conceptualizations of law and the work-
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ings of government that have prevailed in the twentieth century
are relied upon, the case is of minor importance, deserving rec
ognition only as a footnote in the continuing centralization and
nationalization of the American system of government. If, how
ever, the general theory of limited constitutions originally used
to design the American federal system ofgovernment were relied
upon, Garcia would be seen as a case in which the Supreme
Court took an explicitly articulated step toward abandoning
constitutional jurisdiction with reference to the substantive
powers of the national government.

These ambiguities arise from nineteenth and twentieth-cen
tury traditions of facade smashing that became an important
mode of interpretation in the study of law and government. 2 The
task of the analyst was to understand the "realities" of power in
forming winning coalitions rather than to be diverted by the for
malities and pageantries that form the facade of governments.
Constitutions came to be viewed as formalisms that decorated the
facade of politics and concealed fundamental realities. Similarly,
theories used to conceptualize and design the structures and pro
cesses ofgovernment were viewed as "literary theories" and "paper
pictures" that had no effective relationship to political realities
(Wilson [1885] 1956, 31). Facade smashing became indispens
able to legal and political realists. What self-respecting scholar
would embrace the study offacades when the fundamental task of
science is to understand the reality of power relationships?

There is, however, a basic question whether human beings, to
some significant degree, create their own social realities. If they
do, then human societies can be viewed as artifactual in nature.
Conceptions used to characterize and to create patterns of power
relationships may then be elements of fundamental importance
for understanding social realities. An artifact requires reference to
the conceptions, intentions, and skills used by those who fashion
it, even when those artifacts are consciously ordered patterns of
hUII:lan relationships. Human creations require an account of
human cognition, intentionality, and technical processes if the
realm of the artifactual is to be understood. Such conceptions are
fundamental to the use of law to achieve patterns of order and
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change in modern societies. Can such principles also be applied to
systems of governance, or are all governments essentially oligar
chies where some rule over others?

If we used the method of the cultural sciences instead of the
method of the natural sciences relied upon by the legal and political
realists, we would seek to understand how concepts are used to de
sign institutions of government as human artifacts. We might then
come to understand how theory is used to specify relations between
conditions and consequences in such a way that some potentials
might be realized and others foreclosed. Any artifact also has the
potential for functioning as an instrument or as a tool. The design
concept may be faulty and the instrument may not work in the way
.that it was expected to work. But such a judgment requires knowl-
edgeable understanding of how the instrument was intended to be
used-its capabilities as well as its limitations.

From this point of view, a constitution might be viewed as
crudely equivalent to a set of drawings or blueprints specifying
essential structural features that establish the terms and conditions
of government. Explanations of how a design is expected to work
provide us with basic concepts in the theory of design (V Ostrom
1980; V Ostrom 1987, chs. 1, 4, 9). Constitutions need not be
dismissed as mere formalisms, and the theories used in their de
sign need not be treated as "literary theories" or "paper pictures."
Rather, they provide the essential ingredient for understanding
how a system of government is intended to work.

If human beings are to establish governments and to govern
by reflection and choice, it becomes necessary to specify the con
ceptions that are used to inform human decisions, actions, and
judgments. In what follows I shall, first, examine how the Black
mun doctrine applies to Madison's analysis in essay 39 of The Fed
eralist, which closely parallels Blackmun's argument. There are
basic puzzles in fashioning Madison's conjectures into a definitive
and plausible legal doctrine in support of Blackmun's argument.
In a second section, I shall briefly refer to the tie between electoral
arrangements, modes ofrepresentation, and collective decisions to
indicate the tenuous relationship between voting and what some
thing called "government" does. These processes do not deter-
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mine results; at best, they place constraints upon the oligarchical
tendencies inherent in all structures of government. These prob
lems, in turn, pertain to a larger issue about the structure of gov
ernment and the rule of law, which I shall consider in the third
section. A further question then arises about what happens when
the different instrumentalities of the national government are free
to reach their own mutual oligarchical accommodations in the
conduct of something called "government." The thesis I shall ad
vance is that the pursuit of opportunities under such circum
stances is likely to yield what I refer to as the central-government
trap. People create traps for themselves when they seriously con
strain their available options without intending consciously to do
so. Finally, in the last section, I shall press the analysis to yield
some implications about the future ofAmerican society.

THE BLACKMUN DOCTRINE AND MADISON'S

CONJECTURE IN ESSAY 39 OF THE FEDERALIST

The Blackmun doctrine about the place of "federal" features in
the constitution of the American national government closely par
allels an extended analysis made by James Madison in essay 39 of
The Federalist. Blackmun asserted that the framers of the u.s.
Constitution chose to rely upon a federal system designed so that
the restraints on national powers over the states would turn prin
cipally upon the workings of the national government. If this as
sertion is to be plausible, the only source, ofwhich I am aware, for
such an argument among the framers is Madison's essay 39.
Madison's analysis has been used by some scholars as an authori
tative statement of "true" definitions for distinguishing such
terms as "federal" and "national." But, as I have already indicated
in Chapter 4, there are reasons to dispute this argument.

Essays 37-51 of The Federalist constitute the core of Maruson's
analysis of those general features of the u.s. Constitution that apply
both to its federal structure and to a general theory oflimited consti
tutions. Essay 37 addresses general problems of cognition and epis
temology. Essay 38 addresses the principal objections that had been
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made both to the general theory of design and to particular features
ofthe U.S. Constitution. Among the objections were those that per
tained to the standing ofstates and to the standing of individuals.

Those objections point to the most fundamental theoretical
issue raised about the basic structural modifications made in the
U.s. Constitution in contrast to the Articles ofConfederation. The
issue had been posed by Hamilton in essay 9 of The Federalist, crit
ically addressed in essays 15 and 16, and further elaborated in essays
17-22. The nub of the issue is whether governments can govern
other governments as collectivities, or whether the structures and
processes of government must relate to the standing of individuals
as persons and citizens. Hamilton's analysis leads him to the conclu
sion that conceptualizing a government of governments is an ab
surdity because law cannot be made effective and justice cannot be
done under circumstances where governments (collectivities) are
the objects of collective action by another government.

The question to be addressed in essay 39 is the extent to
which the proposed constitution also "ought, with equal care, to
have preserved the federal form which regards the union as a Con
federacy of sovereign states" (Hamilton, Jay, and Madison [1788]
n.d., 246, Madison's emphasis) in addition to adhering to repub
lican forms of organization in the government of the Union.
Here, Madison is taking "federal form" as that associated with a
confederacy of "sovereign states" (my emphasis). He proposes in
the next paragraph to examine the extent to which the proposed
government conforms to this conception offederal form "without
inquiring into the accuracy of the distinction on which the objec
tion is founded" (ibid.). In other words, Madison proposes to use
the opposition's own language and conceptualizations to conduct
an analysis of the extent to which the proposed Constitution
meets their objections; he does not propose to inquire into the
issue-the absurdity ofa government ofgovernments-that is the
focal point of Hamilton's analysis in essays 15 and 16.

That analysis is consistent with the Blackmun doctrine that the
internal constitution of the national government takes account of
"federal form," especially in the constitution of the Senate, the ap
portionment of representatives to states in the House of Represen-
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tatives, and the allocation ofvotes in the electoral college by a com
pound ratio that gives the presidency a constitutionally mixed char
acter. Whether these structural conditions are sufficient to safeguard
state and local interests is not an issue addressed by Madison be
cause he presumes that the national government is a substantively
limited national government subject to the constraint of explicitly
delegated powers. Blackmun's argument is that "the Framers chose
to rely upon a federal system" in which the restraints upon national
authority with reference to the states would operate principally
through procedures that derived from the "federal form" of the na
tional government rather than through the language used in the
Constitution. In view of the hypothetical nature of Madison's
analysis, where he questions the "accuracy" of the conceptualiza
tions used in his analysis of the "federal form" of the national gov
ernment, that argument does not withstand critical scrutiny.

Moreover, Madison categorically says that in the "extent" of
its powers, the proposed national government is "federal, not na
tional" (Hamilton, Jay, and Madison [1788] n.d., 250). Madison's
argument in essay 39 of The Federalist thus explicitly includes ref
erence to the limited extent of national powers, enumerated in the
text of the Constitution, as one of the attributes of "federal form."
These issues were more fully elaborated in Chapter 4.

A further issue is raised as to how "words on paper" can be
expected somehow to preserve a "federal form" within the work
ings of the national government, maintaining the constitutional
integrity ofa national government as such, if they cannot be acted
upon to limit the national government's substantive powers. This
issue turns, in part, upon the extent to which electoral arrange
ments and modes of representation determine in some precise way
what governments do.

ELECTORAL ARRANGEMENTS, MODES OF

REPRESENTATION, AND COLLECTIVE DECISIONS

Elections are of basic importance in a democratic society, but
the link between voting and what governments do is a tenuous
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one. Political experience under state constitutions in the nine
teenth century is sufficient to indicate that intermediate pat
terns oforganization having to do with political parties and how
they come to function pose a basic puzzle about the viability of
democratic societies. Broad suffrage in democratic elections is
insufficient by itself to safeguard the interests of people in the
decisions made by governments. This problem is explored by
Madison in essay 51 of The Federalist, when he calls for "auxil
iary precautions" (Hamilton, Jay, and Madison [1788] n.d.,
337-38). It was also considered by Tocqueville in chapter 15 of
Democracy in America, on the unlimited power of the majority.
Among modern authors, Moisei Ostrogorski, in the second vol
ume of his Democracy and the Organization ofPolitical Parties
([1902] 1964), has treated it extensively.

Coalitions are organized to enable some who function in col
lective decision processes to prevail over others in the taking of
collective decisions. Under a plurality voting rule, those who mus
ter the larger vote determine the decision. If societies were consti
tuted only on the principle that plurality winners prevail, then we
might anticipate tightly disciplined coalitions to predominate.

Domination of the institutions of government by tightly or
ganized political coalitions operating as political machines and
run by "bosses" cannot be ameliorated by recourse to electoral
processes as such. Reform movements in the nineteenth century
sought to throw the rascals out and to elect good men to public
office, but the reformers were confronted with the same structural
problems and coalitional politics in reelecting reform slates. Re
formers faded like morning glories when confronted with the
long-term task of maintaining successful reform coalitions
(Riordon 1963).

These problems were eventually resolved and brought within
tolerable limits by constitutional changes, mainly in state constitu
tions. A variety of new measures altered electoral arrangements,
instituting direct primary elections in which any maverick could
challenge a candidate slated by a machine for a place on the gen
eral-election ballot. Extensive limitations were also placed on state
legislative authority, as when local communities were guaranteed
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rights of local self-government and authority to formulate their
own home-rule charters.

Electoral arrangements and modes of representation, as such,
are insufficient to determine collective decisions. The organization
of political parties and coalitions that form slates, win elections,
and operate as teams in legislative bodies, also has constitutional
significance. The opportunity for political bosses to gain domi
nance over electoral processes is strongly reinforced by the oligar
chical tendencies in large legislative bodies. There is no assurance
that the procedural safeguards inherent in the "federal form" of
the national government will guarantee that party leadership will
take proper account of constituents' interests.

Since the Congress is authorized under the U.S. Constitution
to make and alter regulations pertaining to the times, places, and
manner of holding elections for senators and representatives, ex
cept as to the place of choosing senators (that is, they must be
chosen from states), there is little to constrain the modification of
electoral processes by congressional authority. Changes enacted by
the Congress can yield coalitional structures quite different from
those that now derive from diverse state constitutional and statu
tory provisions. The "federal form" of the national government, as

such, is not a sufficient basis for determining the place of a na
tional government in a federal system of governance. Blackmun
confuses federal form with the eclipse of federalism.

THE STRUCTURE OF GOVERNMENT

AND THE RULE OF LAw

Systems of government are potentially operable under many
different conditions. One condition is to rely primarily upon
fear and use the instruments of power to clobber anyone who
steps out of line or fails to show proper submissiveness to power
holders. Fear is enhanced by unpredictability, and despotic re
gimes can make a virtue of arbitrariness whenever submissive
ness is lacking. Although relationships in such societies are
ordered by rules, they lack a reliable standard of conduct other



108 CONCEPTUALIZING FEDERALISM

than submissive obedience, and it is doubtful if they can prop
erly be characterized as having a rule of law that is publicly
knowable and applied in nonarbitrary ways.

The maintenance of a rule of law depends upon distinguish
ing the processes of law making and law adjudicating from the
processes of law enforcing. The executive instrumentalities that
collect taxes, spend money, maintain public facilities and services,
and control instrumentalities ofcoercion in a society constitute an
essential core in any system of government, whether democratic
or not. To make a distinction between the structures and processes
oflegislation and executive processes implies that executive instru
mentalities can be bound by publicly knowable rules of law.
Under these rules, standards are set that apply alike to executive
and judicial officials in their rule-enforcing, rule-adjudicating
functions, and to individuals in their rule-following functions.
When the application of criminal sanctions requires that an ac
cused be entitled to a trial in a court of law, the application of
executive sanctions is held in abeyance until an independent judg
ment is rendered by an impartial judiciary. Arbitrary regimes
render judgment with a bullet in the back of the head.

Executive instrumentalities can be made to face both legisla
tively and judicially established limits before sanctions can be ap
plied. This is why it is said that freedom depends upon a rule of
law. The operation ofdistinguishable processes of law making and
law adj udicating apart from law enforcing means that standards
can be cre~ted that are publicly knowable, and allow for the per
formance of officials to be subject to a public assessment by citi
zens who have access to legal and judicial processes.

Where a rule of law can be said to exist, the institutions of
government are subject to distinguishable structures and processes
that pertain to law making, law enforcing, and law adjudicating.
Members in anyone political community adhering to a rule of
law thus rely upon multiple agencies to discharge rulership pre
rogatives. Where distinguishable structures and processes of ruler
ship exist, there is a specialization of functions accompanying a
division of labor that implies a distribution of authority among
them. How these structures and processes are both differentiated
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and linked to one another in a more general process ofgovernance
is subject to considerable variation in different systems of gover
nance. The existence of distinguishable legislative, executive, and
judicial structures and processes means that authority has been
distributed among different structures. Some degree ofseparation
of powers exists in all societies that maintain a rule of law.3

In the American system of government, the development of
constitutional decision making and the formulation of constitu
tions as fundamental law have been accompanied by explicit con
stitutional formulations pertaining to the organization of
legislative, executive, and judicial instrumentalities of govern
ment. These assignments of authority are the subject of the first
three articles of the u.S. Constitution. The assignment of author
ity to each instrumentality is, in turn, subject to correlative limits
inherent in the exercise ofauthority by the other instrumentalities
ofgovernment. By avoiding an explicit doctrine ofsupremacy, ex
cept for the supremacy oflaw, the American constitutional formu
lation does not violate the basic maxim that no one individual, or
no one body of individuals, is a fit judge of his, her, or its own
cause in relation to the interests of others. This rule must be vio
lated by any constitution having recourse to a single supreme au
thority. Such a breach of a basic maxim of justice is consistent
with the prior observation that a supreme sovereign, as the source
of law, is above the law, cannot be held accountable to law, and
therefore stands beyond the reach of law in relation to the rest of
society.

The general theory of limited constitutions, as applied in the
American system of governance, presumes that residual authority
resides in the constitutional authority of the people in each state
to establish the terms and conditions of government that apply to
each state and to the system of governance within each state. The
u.S. Constitution was conceived not as a general and full grant of
governmental (plenary) authority but as one that is subject to an
explicit delegation of limited authority. The basic structure of
state constitutions also places limits upon the lawmaking author
ity of state legislatures. Authority not proscribed, however, is pre
sumed to be within the realm ofstate legislative prerogatives. State
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constitutions abound with limits upon legislatures, including
those bearing upon provisions for local self-government. Viewed
as a system of constitutional contracts, the structure of state con
stitutions and the u.s. Constitution are based upon different but
complementary assumptions, relating to the basic core and nexus
of authority relationships. The core is found in the state constitu
tions; the federal connections are found in the u.s. Constitution
and in local charters as these relate to that core of authority "re
served," in the words of the Tenth Amendment, "to the states re
spectively, or to the people."

A general theory of limited constitutions also implies, as
Hamilton argues in essay 78 of The Federalist, that acts of a legis
lature contrary to the provisions ofa constitution cannot be given
standing as law by a judiciary in deciding cases that arise in such
circumstances. A constitution is intended to be fundamental law
binding upon the basic exercise of governmental authority:

No legislative act, therefore, contrary to the Constitution, can
be valid. To deny this, would be to affirm, that the deputy is
greater than his principal; that the servant is above his master;
that the representatives of the people are superior to the people
themselves; that men acting by virtue of powers, may do not
only what those powers authorize, but what they forbid. [Ham
ilton, Jay, and Madison (1788) n.d., 507]

Hamilton asserts that it is "the courts [that] were designed to
be an intermediate body between the people and the legislature, in
order, among other things, to keep the latter within the limits as
signed to their authority" (my emphasis). In support of this asser
tion, he argues:

The interpretation oflaw is the proper and peculiar province of
the courts. A constitution is, in fact, and must be regarded by
judges, as a fundamental law. It therefore belongs to them to
ascertain its meaning, as well as the meaning of any particular
act proceeding from the legislative body. If there should happen
to be an irreconcilable variance between the two, that which has
the superior obligation and validity ought, of course, to be pre-



THE ECLIPSE OF FEDERALISM

ferred, or, in other words the Constitution ought to be pre
ferred to the statute, the intention of the people to the intention
of their agents. [Ibid., 506, my emphasis]

111

Hamilton derives these arguments from a general theory of lim
ited constitutions, not from particular provisions in the U.S.
Constitution.

The standing of fundamental law in governing the processes
of government interposes an additional form ofjurisprudence be
yond that contemplated in either civil (common) law or criminal
law. Constitutional law turns upon the valid exercise of govern
mental authority. A governmental act that is invalid has no legal

. standing. Officials have no entitlement to act contrary to funda
mental law, and if an injury were caused while an official was act
ing contrary to fundamental law, that official, in accordance with
the principles of a general theory of limited constitutions, would
be individually liable as an ordinary person for a redress of that
injury. Individuals cannot act in an official capacity when they act
beyond the scope of their authority. If they do so, they stand ac
countable and liable as ordinary citizens.

The crux of the decision in Garcia arises from the circum
stance that the U.S. Constitution as a legal document presumes
that a limited and explicit delegation of authority was being spec
ified by its framers in light of a presumption of residual authority
residing with the people of the several states. The presumption of
a limited delegation contains very few specifications of what is
forbidden. Most such constraints in the U.S. Constitution have
been added by amendments. But this should not mean that per
sons knowledgeable about a general theory of limited constitu
tions cannot construe a "constitutional contract," so to speak, in
light of the explicit language of the framers. If the constitutional
contract needs to be revised, there are stipulated procedures for
doing so: it is a governable contract (Williamson 1985).

The authority to regulate "commerce . . . among the several
states" was, for example, not conceived to be equivalent to all com
merce. Power to provide for the "general welfare o/the United StateS'
(my emphasis) was not conceived as an authorization to appropriate
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and spend national funds for any and all purposes. A "necessary and
proper" clause does not justify any expediency. A necessary condi
tion implies necessity: an objective or purpose cannot be yielded in
the absence of a necessary condition. A "proper" condition implies
standards pertaining to normative distinctions between right and
wrong, to justice, equalit}', and liberty.

The extension of the phrase "commerce ... among the several
states" to include "anything that affects or is affected by" inter
state commerce is not subject to limitation, as Justice Blackmun
recognizes. Garcia might have been an occasion for questioning
the appropriateness of a standard that extended the scope of the
Commerce Clause without limit, as it might have been to recon
sider whether "anything that affects or is affected by" some rela
tionship or grant of power is a proper way to construe meaning in
constitutional jurisprudence. "Anything which affects or is af
fected by" some grant of power is a much less stringent require-

h " d"ment t an necessary an proper.
The Blackmun doctrine takes the position that the substan

tive grants of powers (that is, what is authorized) cannot be lim
ited except where prohibitions (what is forbidden) are stated
explicitly. There are relatively few such prohibitions that pertain
to the exercise ofprerogatives by the legislative, executive, and ju
dicial instrumentalities of government in the u.s. Constitution.
The Constitution, exclusive of amendments, does not specify the
standards that are applicable to a valid rule of law except to pro
hibit bills ofattainder, ex post facto laws, and a few similar provis
ions. It is a general theory of limited constitutions that must be
relied upon ifwe are to understand the relationships of the diverse
instrumentalities of the national government either to a rule of
law or to a federal system ofgovernance.

THE CENTRAL-GOVERNMENT TRAP

In the absence of specific constitutional prohibitions, what pat
terns can be expected to occur in the exercise of governmental
authority by the instrumentalities of the national government
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when those instrumentalities are free to determine among them
selves the scope of their own authority? A positive analysis is
needed to respond to this question. I shall pursue such an analysis
to indicate the consequences that are likely to follow. The analysis
is conjectural. The conjectures seek to clarify implications that
would follow from the Blackmun doctrine and its abandonment
of the limits inherent in a general theory of limited constitutions.

I will begin by assuming that all human beings are endowed
with virtually unlimited imaginations and with seriously limited
capabilities. Rich imaginations fuel large aspirations, but anyone
individual acting alone can achieve relatively little. We attempt to
compensate for this disparity by taking advantage of the capabili
ties of others afforded by the institutional arrangements that exist
or can be created through recourse to systems of rule-ordered re
lationships in a society. Those who exercise the prerogatives of
government are also subject to the human condition of rich imag
inations and limited capabilities. We can expect human beings to
be always striving, testing limits in light of their own essential in
terests, and then puzzling about the discrepancy between aspira
tions and what is achieved.

Law is one way for achieving some degree of order while per

mitting choice among human beings. Rules of law are a means of
transforming all potential acts into those that are prohibited (for
bidden), permitted, and required. So long as norms (that is, the
criteria for distinguishing what is forbidden, permitted, or re
quired) can be used to order human relationships, sufficient pre
dictability can be achieved by excluding some possibilities and
requiring some possibilities while permitting others. The range of
opportunity, the degree of openness, and the latitudes of freedom
enjoyed by individuals, voluntary associations, and diverse units
ofgovernment in a federal system are a function ofwhat is permit
ted, in contrast to what is either prohibited or required.

Law can variously liberate or bind, as in a trap; it depends
upon how the domains of the prohibited, permitted, and required
are proportioned. If unlimited latitude of authority applies to
those who exercise the prerogatives ofgovernment, it is reasonable
to expect simultaneous tendencies to extend authority and to
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shirk responsibilities. Aspiration fueled by rich imaginations leads
to more extended commitments followed by an inability to meet
those commitments. This is a perennial problem that applies to all
human beings. We can expect that problem to manifest itself in
the discharge of legislative, executive, and judicial prerogatives in
any system of government. The critical issue bears upon what de
gree of operable constraint places limits upon the exercise of gov
ernmental authority.

Legislation as positive morality. With congressional and judicial
relaxation of constitutional standards that apply both to what the
Congress may do and to how it may be done, we see a very sub
stantial extension of national legislative authority to more and
more exigencies of life in American society. But this process is ac
companied by less and less attention to the qualitative character of
legislation. Instead of establishing adequate standards that autho
rize executive action and simultaneously place limits upon the ex
ercise ofexecutive prerogative, modern legislation has increasingly
taken the form of pronouncing a public goal, granting authority
to some executive instrumentality to achieve that goal, and assign
ing to that executive instrumentality authority to formulate the
"necessary" rules and regulations. Fundamental rule-making au
thority is transferred to the executive.

Several problems arise in the use ofsuch methods in processes
ofgovernance. First, goals are specified in highly moralistic termi
nology that often obfuscates the task of achieving them. Legisla
tion takes on more the characteristic of positive morality than
positive law, and legislators are likely to trap themselves into a po
sition where critical discussion in a legislative process appears to
oppose moral virtue. Under such circumstances, due deliberation
is sacrificed to the celebration of virtue. Anyone calling attention
to the moral hazards that may be involved is presumed to be mor
ally offensive.

Second, goals expressed as positive morality can be viewed as
values to be maximized. Happiness, justice, welfare, health, safety,
a normal life for the handicapped, the preservation of life, pure
water, clean air, and so on, all become values to be maximized
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without due consideration of the costs entailed. If those costs
could be confined to monetary ones, the resulting escalation of
government expenditures would be serious enough. A willingness
to spend any amount of money or effort to prolong lives, for ex
ample, can entail extraordinary costs. Ifwe now view all nonmon
etary values in a way that justifies maximum effort to realize each
one, we confront circumstances that defY rational choice. This
concept of maximizing a multitude of different values also applies
to the way that rules and regulations are formulated, leaving peo
ple with contradictory requirements: equal protection of the law,
for example, comes to mean arbitrary assignments of children to
schools.

Third, the transfer of rule-making authority to executive in
strumentalities means that law is no longer formulated by those
who face constituents with reference to public matters that ac
quire their publicness within specifiable communities of relation
ships (that is, with consent of the governed). Professional criteria
become paramount, reinforcing tendencies toward the maximiza
tion of particular values, the rent-seeking propensities of profes
sionals, and a view that implementation as conceived by enforcers
should prevail in relation to those who are subject to the rules and
regulations. The looseness of legislative standards, efforts to max
imize multiple values, and the professional biases of administra
tive rule makers and enforcers yield a view of the essential aspect
of rules, among professional administrators, as pertaining to their
mandatory quality. The areas of law pertaining to what is prohib
ited and what is required are expanded at the cost ofwhat is per
mitted. Individuals find themselves in circumstances where they
can exercise less and less latitude in the governance of their own
affairs and are increasingly bound by rules that yield absurd, con
tradictory requirements. Law is equated with command, and the
governance of society is increasingly viewed as a command-and
control problem.

Fourth, when legislation becomes positive morality instead of
positive law, less attention is given to the way in which patterns of
human social interaction and the structures ofopportunities often
yield counterintentional or counterintuitive consequences. A
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specification of goals, other than to indicate intentionality, is in
sufficient in establishing rule-ordered relationships. One needs to
know first, what counterintentional or counterintuitive rela
tionships are operable, and then how to proceed in light of
those relationships instead of assuming that naive statements
of objectives can be made operable. The formula of "one per
son, one vote" plus majority rule, for example, is an insuffi
cien t basis for consti tuting governmen t in a democratic
society. It is more likely to yield majority tyranny and demo
cratic despotism. The constitution of the U.S. Senate grossly
violates that rule. In like fashion, principles of bureaucratic ad
ministration will not of themselves suffice to yield a rational
legal order, as Max Weber presumed, but can be expected to
yield loss of control, distortion of information, goal displace
ment, and corruption, as the aggregate size of governmental
administration increases (Y: Ostrom 1989, 58-63). The art of
legislation and the critical knowledge necessary for effective
legislation is instead abandoned to preoccupation with glitter
ing generalities and to recurrent problems having to do with
money matters, attending to constituency complaints, and
seeking reelection.

Finally, the conceptualization of legislation in terms of com
peting moral imperatives no longer leaves any ground for estab
lishing a principle of fiscal equivalence in which identifiable
communities of potential beneficiaries bear the costs of collective
action. Taxes are sanitized by passing them through the Internal
Revenue Service, and members of the Congress function not as
trustees spending their constituents' moneys for national public
services and facilities but as brokers competing with one another
to get as much as they can for their constituents and themselves
from the national treasury. Fiscal realities are replaced by fiscal il
lusions, as moral imperatives replace positive law, and as executive
instrumentalities are instructed to maximize a multitude of differ
ent values by mandatory rule.

Executive reorganization. Similar transformations are occurring
in the executive, where authority is being increasingly transferred



THE ECLIPSE OF FEDERALISM 117

to the office of the president. Reorganization efforts, since the
Brownlow Commission of 1937, have viewed the presidency as
the command-and-control center of government, exercising a
unity of command over a hierarchically ordered bureaucratic
structure in which a command relationship reaches from the pres
ident to the most subordinate individuals in the national admin
istration. Furthermore, the Administrative Reorganization Act
presumes that relationships internal to the executive can be recon
stituted on the basis of reorganization plans formulated by the
president and given the force of law. The rule-making authority
that Congress assigns to a particular administrative instrumental
ity of the national government is thus subject to reassignment by
the president in the form of reorganization plans that have the
force of law.

These reorganization plans may take the form of transferring
subordinate, administrative responsibility to the president, as was
done in the plan that created the Office ofManagement and Bud
get in 1970. The president is then in a position to issue instruc
tions as he sees fit without further notice. The exercise of
executive authority is thus increasingly subject to executive privi
lege where standards applicable to executive performance are
privy to the executive establishment.

This same reorganization plan included provision for the or
ganization of a Domestic Council in the office of the president
subject to the same legal presumption that the president may di
rect as he sees fit. The language in the explanatory documentation
indicates that the Domestic Council is the body to decide "what
Government should do" (U.S. Codes, 1970: III, 6, 316). The
term "Government" in this context is identified with the execu
tive establishment, and the decision about what "Government"
should do is internal to the executive. The presumption is that
legislative standards have become sufficiently loose to allow for
the effective decisions about public policy to be taken within the
councils of the executive, as the president may from time to time
direct.

The span-of-control problem is such that any extended com
mand structure will be subject both to a loss of information and
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to a loss ofcontrol without regard to the superior-subordinate sta
tus of officials in a hierarchy of command. Highly centralized
command systems resolve this problem by developing redundant
structures that attempt to extend the reach of a chief executive
with regard to both command and intelligence functions. The re
organization plan for the Office of Management and Budget, for
example, anticipates the creation of Washington-based coordina
tors to extend the reach of the president to subordinate levels of
the national bureaucracy and to relationships with state and local
government agencies in different regions of the United States.
Typically, inspectorates and secret police agencies provide inde
pendent channels to overcome the loss of information character
istic of extended bureaucratic structures. The so-called plumber's
unit organized in the office of the president during the Nixon
presidency was such an effort to ascertain where "leaks" were oc
curring in bureaucratic "pipelines."

During the Nixon presidency efforts were also made to im
pound funds appropriated by the Congress, efforts consistent
with the presumption that decisions about what "Government"
should do are to be taken by the executive. In one of the rare Su
preme Court decisions in recent decades pertaining to constitu
tionallimits and the separation of powers, such impoundments
were held to exceed the powers of the president. Recently, Con
gress has considered vesting the president with discretionary au
thority to impound funds so as to bring expenditures within
predetermined deficit targets. The logic of the Blackmun doc
trine, which assumes that the structural features of congressional
organization are a sufficient safeguard in establishing constitu
tionality, would allow for suSh an affirmative conveyance of legis
lative authority to the executive. Congress would then be free to
make "appropriations," but those "appropriations" would need to
have no essential bearing upon patterns of public expenditures.
Control over the public purse would, so to speak, pass to executive
instrumentalities subject to the direction of the president.

The president is increasingly being viewed as the sole execu
tive exercising a unity of command over all executive instrumen
talities of government. These instrumentalities increasingly
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exercise legislative functions formulating rules for the ordering of
relationships in American society. The imposition of"civil penal
ties" for the violation of rules implies that the prosecutory and
adjudicatory functions of the executive are being expanded as
well. With the erosion of constitutional limits, presidential gov
ernment.can be easily transformed into an autocracy. This is what
happens when people view "the government" as a universal prob
lem-solver.

Mandatory judicial remedies. Transformations of a comparable
magnitude are also occurring in the Federal judiciary. The focal
point in this transformation pertains to those provisions of the
U.S. Constitution that contain specific prohibitions upon the ex
ercise of governmental authority, especially with reference to the
Fourteenth Amendment and to the first eight amendments. The
key provision in the Fourteenth Amendment is the following:

No state shall make or enforce any law which shall abridge the
privileges and immunities of citizens of the United States; nor
shall any state deprive any person of life, liberty, or property
without due process of law; nor deny to any person within its
jurisdiction the equal protection of the law.

This provision is usually presumed to encompass the First
Amendment, which begins: "Congress shall make no law.... " Its
provisions are extended to the states and instrumentalities of the
states, including local units ofgovernment, as well as to the national
government. Similar applications occur with reference to many of
the other first eight amendments to the U.S. Constitution.

The earlier presumption in constitutional jurisprudence was
that an act of an official body beyond its constitutional compe
tence did not have legal standing and was therefore null and void.
The potential immunity of an official arises only from lawful ac
tion. Beginning with the school desegregation cases, the Federal
courts have gone beyond the earlier forms of relief holding an of
fending statute or regulation to be invalid, and without legal
force, to a mandatory form of relief requiring a positive program
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of actions to remove the offending practice and substitute a con
forming remedy. Furthermore, remedies are presumed to be avail
able for racial segregation as a de facto wrong. Affirmatively
mandated programs to desegregate schools have been the subject
of numerous court orders.

A variety of difficulties arise under these conceptions of the
judicial process. First, the granting of a remedy for a de facto
wrong does not establish a de jure link with regard to the proxi
mate source of the wrong. Segregation in schools may arise as a
consequence of specific school policies or regulations that have
the effect of yielding segregation. These might appropriately be
held null and void. It is also possible for segregation to occur in
schools as a consequence of the discriminatory policies and prac
tices of those who function as realtors in a realty market. Granting
a remedy that orders the desegregation of schools by busing stu
dents from one school to another to achieve racial balance does
not address the de jure source ofa wrong if that wrong arose from
the collusive practices of realtors. It is possible for schools to be
innocent bystanders with regard to offenses over which they had
no control and for which they are ordered to provide remedies.

These circumstances yield a second but closely related issue
that is fundamental to the problem being addressed by Alexander
Hamilton in essays 15 and 16 of The Federalist. Hamilton consid
ered the application of legislation to units of government in their
corporate or collective capacity to be a fundamental conceptual

error that precludes justice from being done. Collective sanctions
apply to all members of a collectivity; yet not all members of a
collectivity may have offended. Collective sanctions thus apply in
discriminately to innocent bystanders and offenders alike. In such
circumstances, Hamilton argues, justice cannot be done.

The mandatory remedies applied to school districts in deseg
regation cases and to other instrumentalities ofstate and local gov
ernments in other cases offend against the basic principle
advanced by Hamilton. It was this principle that required a basic
reformulation of the framework for the fundamental law incorpo
rated in the U.S. Constitution in contrast to the Articles of Con
federation. This principle required a new structure necessitating
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"an alteration in the first principles and main pillars of the fabric"
(Hamilton, Jay, and Madison [1788] n.d., 89). Applying desegre
gation decrees to school districts as collectivities, rather than to
school officials (or others) as individuals, means that collective
sanctions are being applied, and that those who are subject to the
sanctions may be innocent bystanders upon whom costs are being
imposed without regard to their standing as individuals. People,
under such circumstances, find themselves trapped in unreason
able situations that are somehow, but ambiguously, related to
basic social values of fundamental importance.

A third difficulty arises in applying mandatory remedies to
collectivities such as school districts, other units of local govern
ment, and instrumentalities of state government. Court· decrees
take on the task of formulating policies, establishing programs,
and modifying institutional structures in particular units of gov
ernment. In setting policies, establishing programs, and modify
ing institutional structures, courts are assuming legislative,
executive, and constitutional prerogatives that properly reside
with legislative bodies, executive instrumentalities, or with people
as constitutional decision makers. These court orders are subject
to enforcement through contempt proceedings. Judges in such
circumstances function as rule makers, rule enforcers, and rule ad
judicators in the application of judicial decrees to collectivities.
They violate the basic maxim of justice that no one is a fit judge
ofhis or her own cause in relation to the interests of others. There
is no easily accessible remedy when the Federal judiciary becomes
a primary offender in usurping the legislative, executive, and con
stitutional prerogatives ofstate and local units ofgovernment and
of the communities of people who are involved.

A further difficulty arises when courts construe constitutional
limits to be equivalent to positive national legislation. Ambigu
ities about what is forbidden, permitted, and required are resolved
in the direction of expanding the domain of the forbidden and
required at the cost of constraining the domain of the permitted.
The effect is to unduly constrain the discretion of public instru
mentalities of state and local government and to yield a uniform
application oflegal standards for the nation as a whole. A standard
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such as equal protection of the laws is increasingly construed with
reference to uniform national standards ofequality. Standards that
apply to the decisions ofa particular collectivity, with reference to
the application of its particular statutory enactments or ordi
nances to people within its jurisdiction, are downplayed. Yet equal
protection of the law is a standard that might be met by each col
lectivity and nevertheless yield considerable diversity across collec
tivities. The concept of the supremacy oflaw does not presuppose
that the general corpus of a uniform code of law applies to the
United States as a whole.

The concept of self-governing society organized within the
framework of a federal system ofgovernment implies that consti
tutionallimits apply to the exercise ofdiscretion within the differ
ent units of government, but that discretion in terms of what is
permitted under law need not be squeezed out either by prohibi
tions or mandated requirements. A rule of law may allow for di
versity rather than requiring uniformity throughout the whole
structure of a society.

The insufficiency ofmutual accommodations. Given the tenden
cies to usurp authority and shirk responsibilities that have character
ized the mutual accommodations reached by instrumentalities of
the American national government, what conclusions can we reach?
Without some fundamental form of constitutional jurisprudence
and constitutional decision making to limit the proper exercise of
legislative, executive, and judicial processes in a national govern
ment, we can expect serious manifestations of institutional
weaknesses and institutional failures to occur in the operation of the
national government. There is no ground for believing that these
weaknesses and failures will be self-correcting. "Checks and bal
ances" do not work without recurrent attention to constitutional
choice; they are insufficient to maintain a constitutional system.
The many possibilities for error may interact with one another to
amplify error, creating a system of rules that entrap, rather than fa
cilitate the pursuit of mutually productive opportunities.

One such possibility is the assumption that failures derive
from evil men rather than in the basic way that institutions are
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structured. Changes in personnel or changes in leadership are as
sumed to be the key factor. The issue is addressed as a matter of
will rather than one ofcritical understanding and awareness of the
problems involved in the nature and constitution of order. More
rules are fabricated as a means of outlawing this or that evil with
out having made a critical diagnosis of the sources of evils. People
find themselves snared in traps of their own making.

If we leave the structure of government to be worked out by
the mutual accommodations reached among the legislative, exec
utive, and judicial instrumentalities of the national government; if
we permit dominant coalitions to pursue whatever opportunities
become available; then we are relying primarily upon the exigen
cies of chance to prevail in the governance of society. Constitu
tional considerations are abandoned to calculations that presume
that winning coalitions can and should prevail. These coalitions
may be joined by state and local officials who trade their constitu
tional responsibilities for funds from the national treasury. Federal
principles in a system of constitutional government are aban
doned to the wheeling and dealing that is necessary to fashion
winning coalitions and raid the national treasury.

As such processes come to prevail, we can expect a com
mensurate erosion in the rule of law and a decline in respect for
law. The scope of individual discretion will be increasingly nar
rowed by the mandatory requirements of poorly conceived
rules and regulations. The presumption that each one of us is
first one's own governor, responsible for the conduct of one's
own affairs and knowing how to relate oneself to other individ
uals in accordance with reasonable norms, will increasingly be
abandoned for the presumption that most people prefer to
avoid moral responsibility.

Before long, people will increasingly find themselves in cir
cumstances where reasonable options no longer prevail and will
begin a search for options that afford ways out of their difficulties.
Temptation strategies may become the best available option, in
cluding the temptation to go "underground," to avoid the manda
tory requirement of rules, or to gain the acquiescence of others,
including officials, in ignoring the application of troublesome
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rules. The United States is moving on the same course that Argen
tina has already taken.

Tocqueville, in The Old Regime and the French Revolution, re
ports that a uniform code of law, which applied to diverse material,
environmental, and cultural circumstances, yielded accommoda
tions by which a primary function of the French bureaucracy came
to be that of waiving the rule of law. Citizens came to look upon
laws as arbitrary obstacles for which one should be entitled to a
waiver in his or her particular circumstances (Tocqueville [1856]
1955, 67-68). Indeed, whenever they become obstacles to what
people view as reasonable courses ofaction, it is but another step to
where laws become "traps for money," as Hobbes characterized un
necessary laws ([1651] 1960,228). Thus an erosion of law can be
expected to yield pervasive patterns ofcorruption in any highly cen
tralized political regime.

We have now examined four types ofpolitical transformation:
increasing centralization of authority in the national government;
increasing erosion of legislative standards; increasing centraliza
tion of executive authority; and an increasing arbitrariness in the
exercise of judicial authority. As these occur in a society, illusions
of power can be expected to give way to increasing immobility.
Centralized regimes relying upon mandatory prescriptions that
constrain discretion on the part of individuals are often accompa
nied by processes of psychological detachment, social disengage
ment, and loss of initiative on the part of those who seek to
minimize their individual costs of entrapment. The dynamic of
individual initiatives and leadership on behalf of multitudinous
efforts in a society can be throttled by the numerous impediments
created by restrictive rules and regulations. Individuals can adopt
free-riding, or easy-riding, strategies of letting others attempt to
cope with the burdens of collective action while they seek escape
through disengagement and mind-altering experiences. This
yields social immobility.

We then face a puzzling problem where those who aspire to
active political leadership find that the only way to break the
shackles of immobility and provoke movement in a society is by
calling for moral crusades. In such circumstances, the way for na-
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tionalleadership to mobilize increased participation among mem
bers of that society is to do so through a mass movement that
makes a strong moral appeal to each individual. Mass movements
organized as moral crusades are situations that provoke the worst
tensions through disparities between unlimited imaginations and
limited capabilities. We observe these tendencies in calls for a war
on poverty or for crusades that are the "moral equivalent ofwar."
Wars in democratic societies are obsessive struggles in which all
other conditions of life are subordinated to the requirements of
warfare. Moral crusades are likely to have a similarly obsessive na
ture: all other facets oflife are subordinated to the overriding con
siderations of the crusade. Such circumstances can be immensely
disruptive for the multifaceted character of life in free, productive
societies.

Much more may be at stake than an erosion of the rule of law.
Appeals to moral crusades, while occasionally an important stimu
lant to collective action in democratic societies, pose serious threats
to the survival ofdemocratic institutions. Every system of totalitar
ian government has arisen in the call for a crusade or a revolutionary
struggle that is the moral equivalent of war. As Hobbes observed,
the death of democracy occurs when people acquiesce in the usur
pation of authority by those leaders who demand that their author
ity be unlimited (Hobbes [1642] 1949, 91-93).

The tendencies that I have taken into account, and the impli
cations that I see, need to be viewed with caution. If people rely
upon the exigencies of historical accident-the pulling and haul
ing of social forces-and personal caprice to achieve mutual ac
commodations among the legislative, executive, and judicial
instrumentalities of government, they can become shackled in
ways that are appropriately referred to as a "central-government
trap." The trap is of our own making, and it is easy to levy an
accusation that the source of evil is "the government." The Black
mun doctrine can only strengthen and reinforce that trap.

Instead, we need to look at ourselves in the mirror of life and
reconsider our situation. In the absence of understanding, the cen
tral-government trap can work to tighten its grip, but there are
options, and they need to be explored. The requirements of self-
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governing societies need not depend upon states to rule over socie
ties. The problems of a constitutional order, which we face toda)T,
are no more difficult than the problems involved in the institutions
ofslavery and ofmachine politics and boss rule. We cannot assume,
however, that American society is somehow immune to despotism
just because we are Americans and so presumably occupy some pe
culiar place in human destiny. Ifsomething exists somewhere, it can
exist anywhere in human societies if the appropriate conditions are
allowed to arise. Moral crusaders who are ruthless in overriding op
position and in subordinating all other values to their overriding
moral cause can create despotic regimes anywhere. They will use
theories of design to create systems of government that are capable
of overriding opposition and dominating the exercise of authority.
Struggles for power, far from the reach of ordinary people in the
normal exigencies of life, will lead to the erosion of constitutional
limits unless people are critically concerned about the maintenance
of those limits.

THE LIMITS OF "FEDERAL FORM"

Much of the treatment ofstructures and processes ofgovernment,
devoid as it is of reference to the relevant political communities, is
analogous to treating a head devoid of a body. The point of
Hamilton's analysis in essays 15 and 16 of The Federalist is that
reference to other units of government, as such, is insufficient in
the constitution of a federal system of government; the nexus of
relationships must instead be extended to the persons of individ
uals. But this does not mean reference to individuals alone.
Rather, the nexus between a limited national government and in
dividuals also requires reference to the political nexus of individu
als to instrumentalities of state government within each state, to
the nexus of individuals to other units oflocal government within
each state, and to the nexus of other associated relationships that
constitute the social infrastructure. Each nexus of.associated rela
tionships must be taken into account in considering the relation
ships of structures and processes of government in the political
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community that is the United States of America. That commu
nity, as I have pointed out elsewhere, is a highly compounded re
public, not a simple republic governed by a single ultimate center
of authority (Y: Ostrom 1987).

The elements of so-called federal form that are built into the
structure of the national government constitute a way of taking
into account the configuration of relationships that make up the
American political community as it is relevant to the governance
of national affairs. Members of Congress, in performing legisla
tive functions, will reflect some sensitivity to constituency rela
tionships as these pertain to national affairs. To assume that
these "federal forms" are both necessary and sufficient to take
account of local and state "interests" is implausible for at least
three reasons.

First, structural conditions pertaining to electoral arrange
ments and modes of representation do not determine outcomes
in circumstances governed by plurality voting and collective
choice. The character of coalitional politics and the forms that
party coalitions take have substantial independence as interme
diate processes in their own right. It is the openness of govern
mental structures to diverse coalitional strategies that led
Madison to generalize that any and all exercises of public au
thority "may be misapplied and abused" (Hamilton, Jay, and
Madison [1788] n.d., 260).

Rules, including the rules of fundamental law embodied in
constitutions, operate in a configurational way rather than in a
linear, causally determined way. Rules of a configurational nature
are articulated in ways that bound the latitudes of discretion on
more than one dimension. Rules for authorizing collective action
need then to be viewed in relation to the potential veto capabili
ties of an executive, or of a citizen seeking to enjoin the imple
mentation of legislation as well as to other rules, represented by an
"equal protection" clause, that constrain majority coalitions from
acting to benefit a majority by taking away from a minority. In
stead, general rules should have equal application in relation to
the relevant community ofpeople implicated. The domain ofdis
cretion is established by both rules that authorize and rules that
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limit. Voting rules, veto rules, equal application rules, and due
process rules operate in configurational ways (E. Ostrom, 1986).

Second, the exigencies of collective choice apply not only to
relationships among individuals in a political community but to
the structure of opportunities that become available to people
within the material and environing conditions of the world in
which they live. The "country" that is pertinent to the United
States as a national political community is different from the
"country" that is pertinent to the peoples of Hawaii, Alaska, Flor
ida, or Minnesota as political communities. The conditions of life
in each countryside vary such that architectural standards, for ex
ample, appropriate to Alaska or to Minnesota are not likely to be
appropriate to Hawaii and Florida. Similar principles pertain to
the variability of the material and environing' conditions that
apply to Los Angeles, San Francisco, New Orleans, Minneapolis,
or Chicago. A uniform code oflaws applicable to semitropical and
semiarctic regions, or to arid and humid regions, to identify only
two climatic variables, would be likely to yield limits to discretion
that become traps for one or another community of people in
these diverse circumstances. People everywhere are likely to have
water problems, but the water problems ofNew Orleans are quite
different from the water problems of Los Angeles. Similar prob
lems need not be common problems. The water problems ofboth
Los Angeles and New Orleans may be affected by river systems
that are interstate in character. But the way that those river sys
tems affect the material conditions of life varies significantly be
tween the Mississippi valley and the Colorado basin.

A federal structure permits cognizance of the diverse na
tional, regional, and local communities of interests without
presuming that national interests override all other communi
ties of interest. The modes of representation used in constitut
ing the Congress are inappropriate for taking collective
decisions that bear upon the community of interests that peo
ple in Alaska share in relation to the material and environmen
tal conditions of the Alaskan countryside. Representatives from
Arizona, California, Hawaii, Louisiana, Florida, and a multi
tude of other environs are now taking decisions about environ-
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mental circumstances for which they have little understanding
or sympathy.

Third, the capacity of people to function in larger political
communities may depend critically upon the knowledge and skills
that these same people acquire in smaller political communities.
What people can learn about democratic processes of governance
in their local communities may thus be an essential foundation for
acquiring an understanding of the counterintentional and coun
terintuitive character of political relationships, and of learning
how to relate to other human beings in the presence of disagree
ment and conflict. These are difficult lessons for each and every
person to learn, but learning them is the only way to avoid naivete
and come to appreciate the complex process ofconflict resolution,
in which due deliberation affords alternatives to mutually destruc
tive confrontations.

Those who continue to assume that the national government,
because of its "federal form," is competent to determine all mat
ters that pertain to the governance ofAmerican society have fallen
into two errors: that of neglecting the limited capabilities of those
occupying positions of national authority; and that ofconsidering
citizens to be "more than kings and less than men" (Tocqueville
[1835] 1945, 2: 231), so that they are presumed to be competent
to select their national rulers, but incompetent to govern their
own local affairs. The "federal form" of the national government
is no substitute for a federal system of governance.

The Garcia decision, then, leaves American citizens in a puz
zling circumstance. Its implicit rejection of the general theory of
limited constitutions, a theory whereby the whole system of fun
damentallaw is connected with a core that has reference to state
constitutional formulations, leaves us in a position where we ei
ther have to abandon constitutional government or reformulate
the U.S. Constitution. Moreover, to build such limitations suc
cessfully into the U.S. Constitution would require substantial re
dundancy and endless detail. In fashioning new constitutional
arrangements, we would again face the eternal problem of
whether words on paper will suffice to achieve constitutional lim
itations. The answer is no. We cannot avoid the strange puzzle
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that is inherent in all language. Except where proper names are
used, words are but names for classes of events. The symbols
(words) in any language thus operate in a one-many relationship.
There comes a point where all use of language depends upon a
tacit understanding about the meaning of language, that is, about
the referents for the use of words and how those words and their
referents fit into more general configurations of meaning and re
lationships (Polanyi 1962). No one can draft a meaningful legal
instrument without a shared common understanding of what
words mean. This is why the theory used to construe meaning is
of such fundamental importance in the constitution of demo
cratic systems of governance.

If we are unwilling to stipulate the theory we are using, or to
say how different conceptualizations about the nature and consti
tution of order in human societies are articulated in both an ex
planatory and a juridical language, our words lose their meaning.
People talk, but they do not know what they are talking about.

The problem of communication can be resolved only when
people come to appreciate that different conceptualizations can
apply to the design and creation of different systems of gover
nance. We can assume that there are common features to rule-or
dered relationships in all human societies, but those features
cannot be understood so long as political discourse focuses upon
disembodied heads, upon governments apart from citizens and
the place of citizens in a system ofconstitutional rule. Democratic
societies must always be cognizant of the rulership prerogatives of
citizens. Unless citizens can hold officials accountable so that they
perform within the bounds of fundamental law, democratic soci
eties cannot maintain control over their systems of governance.
When people no longer maintain limits upon the exercise of gov
ernmental prerogatives and no longer hold their officials account
able to fundamental law, democracy no longer exists and
autocracy prevails. This, however, does not prevent people from
meaninglessly chattering about "democracy."

The fundamental condition for avoiding the central-govern
ment trap is to have mutual respect for each other's freedom, to
rest all political experiments on the capacity of mankind for self-
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government, and never to view oneself as the master of others.
Human beings can learn to discipline their imaginations through
due deliberation and reflection. They can also learn to enhance
their capabilities through working with others, to appreciate that
counterintentional and counterintuitive relationships can trap
people in counterproductive relationships, and to reflect upon the
exigencies of conflict situations as a means of liberating them
selves from such traps and reestablishing mutually productive
communities of relationships. This is what it means to live in a
self-governing society. Those who view themselves as political
masters are trapped in a vicious form ofservitude that denies them
access to what it means to be free.

My referent in this essay has been the general theory oflimited
constitutions as formulated by Alexander Hamilton and James
Madison in The Federalist(Y. Ostrom 1987). This is a theory that
was ridiculed by Jeremy Bentham in his extended note on the na
ture of law ([1823] 1948). John Austin ([1832] 1955) referred to
constitutional law as positive morality, not positive law. Frank
Goodnow (1990) considered constitutions to be meaningless for
malities. Woodrow Wilson ([1885] 1956) viewed what I regard as
general theory of limited constitutions as "literary theories" and
"paper pictures."

Twentieth-century legal and political realists have assumed
that law is command and that collective action in a society de
pends upon a unity of command. The basic axiom in this theory,
when stated (as by Wilson) in the negative form, is that "the more
authority is divided the more irresponsible it becomes" (ibid., 77).
This view must be juxtaposed with Hobbes's basic analysis that a
unitary sovereign is the source of law, above the law, and not ac
countable to law. If Hobbes is correct, Wilson is wrong. In the
modern mode ofanalysis, fragmentation ofauthority and overlap
ping jurisdictions are viewed as major sources of institutional fail
ure in the American system ofgovernment. Yet authority must be
fragmented (that is, differentiated) if there is to be either a rule of
law or constitutional government. Overlapping jurisdictions are
necessary features in federal systems of governance. We cannot
straighten out our own thinking by presuming to be omniscient
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observers. Garcia requires us to rethink the foundations of our
legal and political sciences before we can assess where we are and
what might be done in an experiment that is going awry.



III
SOME EMERGENT

PATTERNS OF ORDER



Constitutional rwe necessarily implies fragmentation ofauthor
ity in anyone unit ofgovernment. Federal systems ofgovern

ment necessarily imply overlapping jurisdictions. How the
American federal system works necessarily depends upon the emer
gence of patterns of order in interorganizational and intergovern
mental relationships. The operational characteristics of federal
systems of governance turn upon emergent patterns of order and
how they work at the interpersonal, interorganizational, and inter
governmental levels ofoperation. The burden upon students offed
eralism, then, is to understand how overlapping jurisdictions and
fragmentation ofauthority yield emergent patterns oforder that are
at least as consistent with standards of liberty, justice, and general
welfare among persons ofequal standing as the patterns that can be
achieved where unitary states rule over societies.

Chapter 6 explains how overlapping jurisdictions and frag
mentation of authority can be conceptualized as a polycentric po
litical system that, in metropolitan areas, is constitutive of a
system ofgovernance. What emerges is a way oforganizing a pub
lic economy and a system of governance that allows for competi
tive option and offers the promise of better performance than can
be achieved by an overarching form of monopoly control. Chap
ter 7 is an effort to contribute to a theory ofgoods and explain the
emergence of public economies as distinguished from market
economies in a federal system of governance. Chapter 8 is con
cerned with the emergence of an open public realm in the Amer
ican federal system that is constitutive of public opinion, civic
knowledge, and a culture of inquiry. This open public realm ac
crues in the context of interpersonal, interorganizational, and in
tergovernmental relationships. Chapter 9 addresses polycentricity
as the set of structural conditions that are conducive to the emer
gence of new patterns of order in human societies. The American
federal system is conceived as a structural framework that facili
tates contestation and innovation to yield emergent patterns of
order that might apply to "the whole system of human affairs,
private as well as public."



SIX

THE ORGANIZATION OF

GOVERNMENT IN METROPOLITAN

AREAS: A THEORETICAL INQUIRY
Vincent Ostrom, Charles M. Tiebout, and Robert Warren

The "problem of metropolitan government" is a phrase often
used in characterizing the difficulties supposed to arise because

a metropolitan region is a legal nonentity. From this point ofview,
the people ofa metropolitan region have no general instrumentality
ofgovernment available to deal directly with the range of problems
that they share in common. Rather, there is a multiplicity of federal
and state governmental agencies, counties, cities, and special dis
tricts that govern within a metropolitan region.

This view assumes that the multiplicity of political units in a
metropolitan area is essentially a pathological phenomenon. The
diagnosis asserts that there are too many governments and not
enough government. The symptoms are described as "duplication
of functions" and "overlapping jurisdictions." Autonomous units
of government, acting in their own behalf, are considered incapa
ble of resolving the diverse problems of the wider metropolitan
community. The political topography of the metropolis is called a
"crazy-quilt pattern" and its organization is said to be an "organ
ized chaos." The prescription is reorganization into larger units,
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reorganization that supposedly will provide "a general metropoli
tan framework" for gathering up the various functions of govern
ment. A political system with a single dominant center for making
decisions is viewed as the ideal model for the organization of met
ropolitan government. "Gargantua" is one name for it.!

The assumption that each unit of local government acts inde
pendently without regard for other public interests in the metropol
itan community has only a limited validity. The traditional pattern
ofgovernment in a metropolitan area, with its multiplicity ofpolit
ical jurisdictions, may more appropriately be conceived as a poly
centric political system.2 "Polycentric" connotes many centers of
decision making that are formally independent of each other.
Whether they actually function independently, or instead consti
tute an interdependent system of relations, is an empirical question
in particular cases. To the extent that they take each other into ac
count in competitive relationships, enter into various contractual
and cooperative undertakings, or have recourse to mediating mech
anisms to resolve conflicts, the various political jurisdictions in a
metropolitan area may function in a coherent manner with consis
tent and predictable patterns of interacting behavior. To the extent
that this is so, they may be said to function as a "system."

The study ofgovernment in metropolitan areas conceived as a
polycentric political system should precede any judgment that it is
pathological. Both the structure and the behavior of the system
need analysis before any reasonable estimate can be made of its

performance in dealing with the various public problems arising
in a metropolitan community; Better analysis of how a metropol
itan area is governed can lead in turn to more appropriate mea
sures of reorganization and reform.3

This essay is an initial effort to explore some of the potential
ities of a polycentric political system in providing for the govern
ment of metropolitan areas. We view the "business" of
governments in metropolitan areas as providing "public goods
and services." The first section of the paper will examine the spe
cial character of these public goods and services. We shall then
turn to an analysis of the problems ofscale in constituting public
organizations that provide them. Such a discussion seems relevant
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to the analysis of any political structure in a metropolitan area,
and equally applicable to Gargantua or to a polycentric political
system. A brief reference will then be made to the problems of
public organization in Gargantua. Finally, patterns of organiza
tion in a polycentric political system will be analyzed with partic
ular regard to the experience ofthe Los Angeles metropolitan area.

THE NATURE OF PUBLIC GOODS AND SERVICES

The conditions giving rise to public rather than private provision
of certain goods and services are examined in this section. Three
views of these conditions can usefully be distinguished: (1) public
goods arise from efforts to control indirect consequences, exter
nalities, or spillover effects; (2) goods are provided publicly be
cause they cannot be packaged; and (3) public goods consist of the
maintenance of preferred states of community affairs.

The control ofindirect consequences as public goods. It was John
Dewey who, some years ago, stated that "the line between private
and public is to be drawn on the basis of the extent and scope of
the consequences of acts which are so important as to need con
trol whether by inhibition or by promotion" (1927, 15). This
basic criterion has become the one traditionally offered. The indi
rect consequences of a transaction, which affect others than those
directly concerned, can also be described as "externalities" or
"spillover effects." Those indirectly affected are viewed as being
external to the immediate transaction. Some externalities are of a
favorable or beneficial nature; others are adverse or detrimental.

Favorable externalities can frequently be recaptured by the
economic unit that creates them. The builder ofa large supermar
ket, for example, may create externalities for the location of a
nearby drugstore. If the builder of the supermarket also controls
the adjacent land, he can capture the externalities accruing to the
drugstore through higher rents or by common ownership of the
two enterprises. From the builder's point ofview, he has "internal
ized" the externalities (Krutilla and Eckstein 1958, 69f£).4
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Where favorable externalities cannot be internalized by pri
vate parties, a sufficient mechanism to proceed may be lacking,
and public agencies may be called upon to provide a good or ser
vice. A privately owned park, even with an admission charge, may
not be able to cover costs. If the externalities in the form of the
dollar value of a better neighborhood could be captured, such a
park might be profitable.

Unfavorable spillovers or externalities are another matter. The
management of a refinery that belches out smoke has little incen
tive to install costly equipment to eliminate the smoke. Control or
internalization ofdiseconomies usually falls upon public agencies.
A function of government, then, is to internalize the externali
ties-positive and negative-for those goods that the producers
and consumers are unable or unwilling to internalize for them
selves, and this process of internalization is identified with "public

d "goo s.
Not all public goods are of the same scale. Scale implies both

the geographic domain and the intensity or weight of the exter
nality. A playground creates externalities that are neighborhood
wide in scope, while national defense activities benefit a whole
nation-and affect many outside it. Thus to each public good
there corresponds some "public." The public, in Dewey's for
mula, "consists of all those who are affected by the indirect con
sequences of transactions to such an extent that it is deemed
necessary to have those consequences systematically provided
for" (1927,15-16). We shall return to the concept of the public
when we come to consider the criteria of scale appropriate to
public organizations.

Packageability. Public goods and services and, in turn, the func
tions of governments in metropolitan areas can also be distin
guished from private goods by a criterion commonly used by
economists. A private good must be "packageable," that is, sus
ceptible of being differentiated as a commodity or service, before
it can be readily purchased and sold in the private market. Those
who do not pay for a private good can then be excluded from
enjoying its benefits. This notion is formulated by economists as
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the "exclusion principle" (Musgrave 1959, esp. ch. 1). In contrast
with Dewey's formulation of the nature of public goods, the ex
clusion principle focuses attention on the practicability of deny
ing benefits. National defense, for example, will not be provided
by private firms because, among other reasons, the citizen who
did not pay would still enjoy the benefits. Furthermore, if citizens
understate their preferences for defense-as by failing to build
bomb shelters in times of war-on the assumption that it will be
paid for by others, the result will be an inadequate provision for
defense.

Most municipal public goods such as fire and police protec
tion, or the abatement ofair pollution, are not easily packageable,
either; they cannot be sold only to those individuals who are will
ing to pay (Tiebout 1956). This suggests two problems for public
organizations.

First, private goods, because they are easily packageable, are
readily subject to measurement and quantification. Public goods,
by contrast, are generally not so measurable. If more police are
added to the force, output will presumably increase. But how
much it will increase is a question without an exact answer. More
over, when factors of production can be quantified in measurable
units of output, the production process can be subject to more
rigorous controls. A more rational pricing policy is also possible.
With quantifiable data about both input and output, any produc
tion process can be analyzed and the performance of different
modes of production can be compared for their efficiency. Ratio
nal control over the production and provision ofpublic goods and
services therefore depends, among other things, upon the devel
opment of effective standards of measurement; this applies as
much to the allocation of joint costs as to that of joint benefits.

A second, closely related, problem arises in the assessment of
costs upon persons who can benefit without paying directly for
the good. Only public agencies with their taxing powers can seek
to apportion the costs of public goods among the various benefi
ciaries. The scale criterion of political representation, discussed
below, takes account of how this difference between private and
public goods affects the organization of public agencies.
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Publicgoods as the maintenance ofpreferredstates ofcommunity
affairs. The exclusion principle provides a criterion for distin
guishing most public goods from private; but it does not, as com
monly stated, clarify or specify the conditions that determine the
patterns of organization in a public economy. However, by view
ing public goods as "the maintenance of preferred states of com
munity affairs," we may introduce a modified concept of
packageability, one that is amenable to some measurement and
quantification, and that therefore may be more helpful in clarify
ing criteria for the organization of public services in metropolitan
areas. The modification consists in extending the exclusion prin
ciple from an individual consumer to all the inhabitants ofan area
within designated boundaries.

The concept can be illustrated on a small scale in the opera
tion ofa household heating system that uses conveniently measur
able units of inputs. The household temperature it maintains is a
joint benefit to the family; and a marginal change in family size
will have no material effect upon the costs of maintaining this
public good for the family. Yet, since the family good derived from
it is effectively confined to the household, outsiders are excluded
and there are no substantial spillover effects or externalities for
them. The family good is not a public good in the larger commu
nity. Household heating, then, is treated as a private good in most
communities. Similarly, a public good on a neighborhood or
community scale can be viewed as "packaged" within appropriate
boundaries so that others outside the boundaries may be excluded
from its use. In this way, in some communities adjacent to New
York City, for example, the use of parks and beaches is restricted
to local residents whose taxes presumably support these recreation
facilities.

Wherever this is practicable, the analogy of a household as a
"package" for an atmosphere with a controlled temperature may
be generalized and applied to the maintenance ofa desired state of
affairs within particular local government boundaries. Just as the
temperature and the cost of heating can be measured, so it may be
possible to develop direct or closely approximate measures both of
a given state of community affairs resulting from the production
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of many public goods and services and also of the costs of furnish
ing them. An air pollution abatement program, for example, may
be measured by an index ofquantities ofvarious pollutants found
in air samples. Given costs ofabatement, some preferred tolerance
levels may then be specified.

Similarly, any community has a "fire loss potential," defined
as the losses to be expected if no provision for fire protection is
made. The difference between this potential and the actual fire
losses is then the output or "production" of the fire protection
service, and the net fire loss can be termed the "state of affairs" in
that community with respect to fire losses. Fire protection, of
course, does not eliminate but only reduces fire losses. Any effort
at complete elimination would probably be so expensive that the
costs would greatly exceed the benefits. The "preferred" state of
affairs is some optimal level of performance where benefits exceed
costs. The provision of a community fire department as a public
good can thus be viewed as the maintenance ofa preferred state of
affairs in fire protection for that community, and the benefits can
ordinarily be confined to its residents.

Police protection can be regarded in the same way. The traffic
patrol, for example, operates to optimize the flow of traffic while
reducing the losses to property and injury to persons. Even ifperfect
control were possible, the costs would be so great that the preferred
state of affairs in police protection would be something less.

It must be acknowledged, however, that in the case of police
protection and many other public services-in contrast, say, with
garbage collection or air pollution abatement-the performance
level or net payoff is much more difficult to measure and to quan
tify. Proximate measures such as the gross number ofarrests for dif
ferent types of offenses per month or per 10,000 population
annually have little meaning unless considered in relation to various
conditions existing in the community. Decision-makers conse
quently may be forced, for want ofbetter measurements, to assume
that the preferred state of affairs is defined as a balance between the
demands for public services and the complaints from taxpayers.

While the output of a public good may not be packaged, this
does not of course mean that its material inputs cannot be. The
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preferred state of affairs produced by mosquito spraying, for ex
ample, is enjoyed by the whole community, while spraying sup
plies and equipment are readily packageable. Mosquito spraying,
that is to say, can be produced by a private vendor under contract
to a public agency.

This illustrates an important point, that the production ofgoods
and services needs to be distinguished from their provision at public
expense. Government provision need not involve public produc
tion; indeed, at some stage in the sequence from raw materials to
finished products virtually every public good, not itself a natural
resource, is of private origin. It follows that a public agency by con
tractual arrangements with private firms-or with other public
agencies-can provide the local community with public services
without going into the business of producing them itself

When the desired performance level or the net payoff can be
specified by a measurable index, an element of rigor can be intro
duced to assure substantial production controls in providing a
public good, even where the production itself is the function of a
separate agency or entrepreneur. The producer can be held ac
countable for maintaining affairs within certain tolerances, and
the agency responsible for providing the service can ascertain the
adequacy of performance. Advances in the measurement and
quantification of performance levels in a public economy will
consequently permit much greater flexibility in the patterns ofor
ganization.

If Dewey's definition of the public (1927,4-5) is extended to
include "events" generally rather than being limited to "acts" or to
"transactions" among actors, his formulation is consistent with
the conception of public goods as the maintenance of preferred
states of affairs.5 Public control seeks to internalize those events,
viewed as consequences that impinge directly and indirectly upon
diverse elements in a community, in such a way that adverse con
sequences will be inhibited and favorable consequences will be
promoted.

In the final analysis, distinctions between private and public
goods cannot be as sharply made in the world ofhuman experience
as this analysis might imply. In part, the technical character of spe-
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cific goods influences the degree ofdifferentiation or isolability that
characterizes their distribution and utilization. Vegetables and land
scapes cannot be handled in the same way. Many private goods have
spillover effects such that other members of the community bear
some portion ofthe benefits and losses, whatever the degree ofpub
lic regulation. In every large community most people philosophi
cally accept some of the costs of bigness-air pollution, traffic
congestion, noise, and a variety of inconveniences--on the assump
tion that these are inevitable concomitants of the benefits that de
rive from living in a metropolis.

SCALE PROBLEMS IN PUBLIC ORGANIZATION

If we view the boundaries of a local unit of government as the
"package" in which its public goods are provided, so that those
outside the boundaries are excluded from their use, we may say
that where a public good is adequately packaged within appropri
ate boundaries, it has been successfully internalized.6 Where ex
ternalities spill over upon neighboring communities, the public
good has not been fully internalized.

In designing the appropriate "package" for the production
and provision of public goods several criteria should be consid
ered. Among these are control, efficiency, political representation,
and self-determination. Needless to say, they are sometimes in
conflict.

The criterion ofcontrol The first standard applicable to the scale of
public organization for the production of public services requires
that the boundary conditions of a political jurisdiction include the
relevant set of events to be controlled.? Events are not uniformly
distributed in space; rather, they occur as sets under conditions such
that their boundaries can be defined with more or less precision.
Rivers flow in watershed basins, for example. Patterns of social in
teraction are also differentially distributed in space, and boundaries
can generally be defined for them too. In other words, all phenom
ena can be described in relation to specifiable boundary conditions,
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and the criterion of control requires that these be taken into ac
count in determining the scale ofa public organization. Otherwise,
the public agency is disabled in regulating a set ofevents in order to
realize some preferred state of affairs. If the boundaries cannot be
suitably adjusted, the likely result is a transfer of the governmental
function to a unit scaled to meet the criterion of control more ade
quately.

Pasadena, for example, is subject to severe smog attacks, but
the city's boundary conditions do not cover an area sufficient to
assure effective control of the meteorological and social space that
constitutes the "smogisphere" ofsouthern California. None of the
separate cities of southern California, in fact, can encompass the
problem. Instead, county air pollution control districts were or
ganized for the Los Angeles metropolitan community. The failure
even of counties to adequately meet the criterion of effective con
trol has led the California state government to assume an increas
ingly important role in smog control.

The criterion ofefficiency. The most efficient solution would re
quire the modification of boundary conditions so as to assure a
producer of public goods and services the most favorable econ
omy of scale, as well as effective control. Two streams with differ
ent hydrologic characteristics, for example, might be effectively
controlled separately; but if they are managed together, the poten
tialities ofone may complement the other. This has certainly been
the case with Los Angeles's joint management of the Owens and
Los Angeles rivers. One has been made the tributary of the other
through the three-hundred-mile Los Angeles Aqueduct, which
skirts the Sierra. Joint management permits a greater joint payoff
in recreational facilities and in water and power production.

Other factors, such as technological developments and the
skill or proficiency of a labor force, can bear upon efficiency as a
criterion of the scale of organization needed. If machinery for
painting center stripes on city streets can be efficiently used only
on a large scale, then special arrangements may be required to en
able several small cities to procure such a service jointly. The same
may apply to using uncommon and expensive professional skills;
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and it accounts for the fact that mental institutions and prisons
are apt to be state rather than municipal undertakings.

The criterion ofpolitical representation. Another criterion for the
scale of public organization requires that the appropriate political
interests be included within its decision-making arrangements.
The direct participants in a transaction are apt to negotiate only
their own interests, leaving the indirect consequences or spillover
effects to impinge upon others. Third-party interests may be ig
nored. Public organizations seek to take account of third-party ef
fects by internalizing the various interests involved in their
rendering of public decisions and in their control ofpublic affairs.
In determining the set of inte~ests that are to be internalized
within the organization, it is important to specify the boundary or
scale conditions of any political jurisdiction.

Three elements of scale require consideration here. The scale
offormal organization indicates the size of the governmental unit
that provides a public good. The public, as noted above, consists
of those who are affected by its provision. The political community
can be defined as those who are actually taken into account in
deciding whether and how to provide the good. Those who are
affected by such a decision may be different from those who influ
ence its making. An ideal solution, assuming criteria of responsi
bility and accountability consonant with democratic theory,
would require that these three boundaries be coterminous. Where
in fact the boundary conditions differ, scale problems arise.

If both the direct and indirect beneficiaries of a public transac
tion are included within the domain of a public organization, the
means are in principle available for assessing the cost of public con
trol upon the beneficiaries. Except where a redistribution ofincome
is sought as a matter of public policy, an efficient allocation of eco
nomic resources is enhanced by the capacity to charge the costs of
providing public goods and services to the beneficiaries.8

The public implicated in different sets oftransactions varies in
scale with each set: the relevant public for one set may be confined
to a neighborhood, whereas for another it may be most of the
population of the globe. Between these two extremes lie a vast
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number of potential scales. Given certain levels of information,
technology, and communication, and certain patterns of identifi
cation, a scheme might be imagined that had an appropriate scale
of public organization for each different public good. As these
conditions and circumstances change, the scale of the public for
any set of transactions should be altered correspondingly. If it is
not, what then?

Where the political community does not contain the whole
public, some interests may be disregarded. A city; for instance,
may decide to discharge its sewage below its boundaries, and the
affected public there may have no voice in the decision. On the
other hand, where the political community contains the whole
public and, in addition, people unaffected by a particular transac
tion, the unaffected are given a voice when none may be desired.
Capricious actions can result. The total political community in a
city of three million population may not be an appropriate deci
sion-making mechanism in planning a local playground.

Nevertheless, the statement that a government is "too large [or
too small] to deal with a problem" often overlooks the possibility
that the scale of the public and the political community need not
coincide with that of the formal boundaries of a public organiza
tion. Informal arrangements between public organizations may cre
ate a political community large enough to deal with any particular
public's problem. Similarly, a public organization may also be able
to constitute political communities within its boundaries to deal
with problems that affect only a subset of the population. It would
be a mistake to conclude that public organizations are of an inap
propriate size until the informal mechanisms that might permit
larger or smaller political communities have been investigated.

Seen in relation to the political community, the scale of for
mal public organizations merely specifies their formal boundaries.
Since the feasible number of governmental units is limited when
compared to the number of public goods to be provided, a one
to-one mapping of the public, the political community, and the
formal public organization is impracticable. Moreover, the rele
vant publics change. Even if, at one time, formal public organiza
tions, political communities, and the publics were coterminous,
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over time they would become dislocated. As a result, public orga
nizations may (l) reconstitute themselves; (2) voluntarily cooper
ate; or, failing cooperation, (3) turn to other levels ofgovernment
in a quest for an appropriate fit among the interests affecting and
affected by public transactions.

The criterion oflocal selfdetermination. The criteria of effective
control, of efficiency; and of the inclusion of appropriate political
interests can be formulated on general theoretical grounds. Their
application, however, depends upon the particular institutions
empowered to decide questions ofscale. The conditions attending
the organization of local governments in the United States usually
require that these criteria be subordinated to considerations of
self-determination-that is, controlled by the decisions of the cit
izenry in the local community.

The patterns of local self-determination manifest in incorpo
ration proceedings usually require a petition of local citizens to
institute the proceedings and an affirmative vote of the local elec
torate to approve. Commitments to local consent and local con
trol may also involve substantial home rule in determining which
interests of the community its local officials will attend to, and
how these officials will be organized and held responsible for their
discharge of public functions.

Local self-government of municipal affairs assumes that pub
lic goods can be successfully internalized. Presumably, the purely
"municipal" affairs of a local jurisdiction do not create problems
for other political communities. Where internalization is not pos
sible, and where control consequently cannot be maintained, the
local unit of government becomes another "interest" group in
quest of public goods or potential public goods that spill over
upon others beyond its borders.

The choice of local public services implicit in any system of
self-government in a metropolis presumes that substantial variety
will exist in patterns of public organization and in the public
goods provided among the different local communities. Patterns
of local autonomy and home rule constitute substantial commit
ments to a polycentric system.
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PUBLIC ORGANIZATION IN GARGANTUA

PATTERNS OF ORDER

Since all patterns of organization are less than perfectly efficient,
responsive, or representative, some consideration should be given
to the problem of organizing for different types of public services
in Gargantua. This brief discussion will only touch on the theo
retical considerations involved in organizing diverse public ser
vices in the big system, in contrast to organizing them in a
polycentric political system.

Gargantua unquestionably provides an appropriate scale of
organization for many huge public services. In Gargantua, the
provision of harbor and airport facilities, mass transit, sanitary fa
cilities, and imported water supplies may be appropriately organ
ized. By definition, Gargantua should best be able to deal with
metropolitan-wide problems at the metropolitan level.

However, Gargantua with its single dominant center of deci
sion making is apt to become a victim of the complexity ofits own
hierarchical or bureaucratic structure. Its complex channels of
communication may make its administration unresponsive to
many of the more localized public interests in the community.
The costs of maintaining control in Gargantua's public economy
may be so great that its production of public goods becomes
grossly inefficient.

Gargantua, as a result, may become insensitive and clumsy in
meeting the demands of local citizens for the public goods they
desire in their daily life. Two to three years may be required to
secure street or sidewalk improvements, for example, even where
local residents bear the cost. Modifications in traffic control at a
local intersection may take an unconscionable amount of time.
Some decision-makers will be more successful in pursuing their
interests than others. The lack of effective organization for these
others may result in policies with highly predictable biases. Bu
reaucratic unresponsiveness in Gargantua may produce frustra
tion and cynicism on the part of the local citizen who finds no
point ofaccess for remedying local problems ofa public character.
Municipal reform may become simply a matter of "throwing the
rascals out." The citizen may not have access to sufficient infor-
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mation to render an informed judgment at the polls. Lack of ef
fective communication in the large public organization may in
deed lead to the eclipse of the public and to the blight·of the
community.

The problem of Gargantua, then, is to recognize the variety of
smaller sets of publics that may exist within its boundaries. Many
of the interests of smaller publics might be properly negotiated
within the confines of a smaller political community without re
quiring the attention of centralized decision-makers concerned
with the big system. This task of recognizing the smaller publics is
a problem of"field" or "area" organization. The persistence ofbu
reaucratic unresponsiveness in the big system, however, indicates
it is not easily resolved. Large-scale, metropolitan-wide organiza
tion is unquestionably appropriate for a limited number of public
services, but it is not the most appropriate scale of organization
for the provision of all public services required in a metropolis.

PUBLIC ORGANIZATION IN A

POLYCENTRIC POLITICAL SYSTEM

No a priori judgment can be made about the adequacy of a poly
centric system of government as against the single jurisdiction.
The multiplicity of interests in various public goods sought by
people in a metropolitan region can be handled only in the con
text of many different organizational levels. The polycentric sys
tem is confronted with the problem of realizing the needs ofwider
community interests or publics beyond the functional or territo
rial bounds of each of the formal entities within the broader met
ropolitan region. The single jurisdiction, in turn, confronts the
problem of recognizing and organizing the various subsidiary sets
of interests within the big system. It is doubtful that suboptimiza
tion in Gargantua is any easier to accomplish than supraoptimiza
tion in a polycentric political system.

The performance of a polycentric political system can only be
understood and evaluated by reference to the patterns of coopera
tion, competition, and conflict that may exist among its various
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units. When joint activities produce a greater return to all parties
concerned, cooperative arrangements pose no difficulty if the ap
propriate set of public interests is adequately represented among
the negotiators. A contractual arrangement will suffice. As a re
sult, this discussion of the behavior of a polycentric political sys
tem will focus upon the more difficult problems of competition,
of conflict and its resolution. If a polycentric political system can
resolve conflict and maintain competition within appropriate
bounds, it can be a viable arrangement for dealing with a variety
of public problems in a metropolitan area.9

Competition. Where the provision ofpublic goods and services has
been successfully internalized within a public jurisdiction, there are,
by definition, no substantial spillover effects. In such circumstances
there need be no detrimental consequences from competition in the
municipal services economy. Patterns of competition among pro
ducers ofpublic services in a metropolitan area, just as among firms
in the market, may produce substantial benefits by inducing self
regulating tendencies. The result may be pressure for the more effi
cient solution in the operation of the whole system.

Variety in service levels among various independent local gov
ernment agencies within a larger metropolitan community may
also give rise to a quasi-market choice for local residents, permit
ting them to select the particular community in the metropolitan
area that most closely approximates the public service levels they
desire. Public service agencies may then be forced to compete over
the service levels offered in relation to the taxes charged. Such
competition, however, would only be appropriate for those public
goods that are adequately internalized within the boundaries of a
given political jurisdiction.

Conditions amenable to competition normally exist among
local units of government where a number of units are located in
close proximity to each other, and where information about each
other's performance is publicly available. Information can lead to
comparison and comparison can lead to pressure for perfor
mances to approximate the operations of the more efficient units.
Where more than one public jurisdiction is capable of rendering
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service in a single area, further competitive tendencies may de
velop. The separation of the provision ofpublic goods and services
from their production opens up the greatest possibility of redefin
ing economic functions in a public economy. Public control can
be maintained in relation to performance criteria in the provision
of services, while an increasing amount of competition can be al
lowed to develop among the agencies that produce them.

With the incorporation of the city of Lakewood in 1954, Los
Angeles County, for example, expanded its system of contracting
for the production of municipal services to a point approaching
quasi-market conditions. Newly incorporated cities, operating
under the so-called Lakewood Plan, contract with the county or
other appropriate agencies to produce the general range ofmunic
ipal services needed in the local community. Each city contracts
for municipal services for the city as a whole. Services beyond the
general level of performance by county administration in unin
corporatedareas are subject to negotiation for most service func
tions. Each city also has the option of producing municipal
services for itself. Private contractors, too, have undertaken such
services as street sweeping, engineering, street maintenance and
repair, and related public works. Some contracts have been nego
tiated with neighboring cities. As the number of vendors in
creases, competition brings pressures toward greater
responsiveness and efficiency.

By separating the production from the provision of public
goods it may be possible to differentiate, unitize, and measure the
production while continuing to provide undifferentiated public
goods to the citizen-consumer. Thus Los Angeles County has,
under the Lakewood Plan, unitized the production of police ser
vices into packages, each consisting of a police car on continuous
patrol with associated auxiliary services. A price is placed on this
police-car-on-continuous-patrol package, and a municipality may
contract for police service on that basis. Within the local commu
nity, police service is still provided as a public good for the com
munity as a wQole.

Problems of scale arising from possible conflicts between cri
teria of production and criteria of political representation may be



154 PATTERNS OF ORDER

effectively resolved in this way. Efficient scales of organization for
the production of different public goods may be quite indepen
dent of the scales required to recognize appropriate publics for
their consumption of public goods and services. But competition
among vendors may allow the most efficient organization to be
utilized in the production, while an entirely different community
of interest and scale of organization controls the provision of ser
vices in a local community.

The separation of production from provision may also turn
local governments into the equivalents ofassociations of consum
ers. While Sidney and Beatrice Webb (1922, 437ff.) viewed local
governments in this way, the dominance of production criteria in
American municipal administration has largely led to the subordi
nation ofconsumer interests. However, cities organized to provide
the local citizenry with public services produced by other agencies
may be expected to give consumer interests stronger representa
tion. Among the so-called Lakewood Plan cities in Los Angeles
County, for example, the local chief administrative officer has in
creasingly become a spokesman or bargainer for consumer inter
ests at the local level.

In this role, the chief administrative officer is similar to a
buyer in a large corporation. Recognizing that the greater the
number ofvendors of public services, the greater the competition,
the local chiefadministrative officer may seek to expand the num
ber of his potential suppliers. AB competition increases, vendors
become more sensitive to the consumer demands they negotiate.

The production of public goods under the contract system in
Los Angeles County has also placed considerable pressure upon
the county administration to become more responsive to the pub
lic service clientele organized through their local cities. Important
changes in operating procedures and organizational arrangements
have been introduced into the county's administration of police
protection, fire protection, library services, street maintenance,
building inspection, and engineering services in order to increase
efficiency and responsiveness.

Under these conditions, a polycentric political system can be
viable in supplying a variety of public goods with many different
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scales of organization and in providing reasonably efficient ar
rangements for the production and consumption of public goods.
With the development ofquasi-market conditions in production,
much of the flexibility and responsiveness of market organization
can be realized in a public economy.

Several difficulties in the regulation of a competitive public
economy can be anticipated. Whether prices and costs can be eco
nomically allocated depends on whether municipal services can be
effectively measured. Since the preferred states ofaffairs in a com
munity cannot be converted to a single scale ofvalues, such as the
dollar profits of a private enterprise, it will be more difficult to
sustain an objective competitive relationship in a public economy.
Although costs of contract services from different vendors of a
public good may be the same, objective standards for determining
the value of the benefits are needed, and may be hard to come by;
otherwise the latitude of discretion available to the negotiators
may limit the competitive vitality of the system and shift the com
petition to side-payments.

Without careful control of cost allocations and pricing ar
rangements, funds from noncompetitive welfare functions might
be used to subsidize the more competitive service areas. In Los
Angeles County, close scrutiny of cost accounting practices and
pricing policies by the grand jury has helped to prevent funds
from being so transferred.

Any long-term reliance upon quasi-market mechanisms in the
production of public goods and services will no doubt require
more of such careful scrutiny, control, and regulation than has
been applied toward maintaining the competitive structure of the
private market economy. Indeed, the measurement of cost and
output performance may become an essential public function if
continued reliance is placed primarily upon a polycentric system
in the government of metropolitan areas.

Reliance upon outside vendors to produce public services may
also reduce the degree oflocal political control. The employee is sub
ject to the control of the vendor and not directly to the control of the
municipality. In contrast to the more immediate lines ofresponsibil
ity and communication between local municipal employees and city
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officials, reliance upon vendors to provide municipal services may
also restrict the quality and quantity of information about commu
nity affairs that is provided to the city's decision-makers. Such a con
straint on information might reduce the degree of their control over
public affairs.

This discussion merely indicates some of the considerations to
be examined in analyzing the effects of competitive arrangements
for providing public services in a metropolitan area. As long as the
particular contracting agencies encompass the appropriate sets of
public interests, no absolute impediment to competition need
exist. With appropriate public control, such arrangements may af
ford great flexibility in taking advantage of economies of scale. At
the same time, they may allow substantial diversity to the particu
lar demands of the immediate communities.

Conflict and conflict resolution. More difficult problems for a
polycentric political system are created when the provision of
public goods cannot be confined to the boundaries of the existing
units of government. These situations, since they involve serious
spillover effects, are apt to provoke conflict between the various
units in the system. Arrangements must be available for the reso
lution of such conflicts if a polycentric political system is to solve
its problems. Otherwise, competition and conflict are apt to be
come acute.

No community, on its own initiative, has much incentive to
assume the full costs of controlling adverse consequences that are
shared by a wider public. The competitive disadvantage ofenforc
ing pollution abatement regulations, for example, against individ
uals and firms within a single community, when competitors in
neighboring communities are not required to bear such costs,
leads each community to excuse its failure to act by the failure of
other similarly situated communities to act. In a polycentric sys
tem this is especially serious where many of the public "goods"
involve the costly abatement of public nuisances.

Concerted action by the various units of government in a
metropolitan area is easier to organize when costs and benefits are
fairly uniformly distributed throughout the area. By way ofexam-
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pIe, this has been done under contractual agreements for mutual
aid to assure the mobilization of greater fire-fighting capability in
case of serious conflagrations. The random and unpredictable na
ture of such fires causes them to be treated as a uniform risk that
might occur to any community in the larger metropolitan area.

Similar considerations apply to efforts to control mosquito in
festations or air pollution. Leagues of cities, chambers of com
merce, and other civic associations have frequently become the
agencies for negotiating legislative proposals for the creation of
mosquito abatement districts, air pollution control districts, and
the like.

More difficult problems for the polycentric political system
arise when the benefits and the costs are not uniformly distrib
uted. Communities may differ in their perception of the benefits
they receive from the provision of a common public good. In
turn, a community may be unwilling to "pay its fair share" for
providing that good simply because its demands for provision are
less than those in neighboring communities. These situations call
for effective governlnental mechanisms that can internalize the
problem. If necessary, sanctions must be available for the enforce
ment of decisions.

The conflicting claims of municipal water supply systems
pumping water from the same underground basins in southern
California, for example, have uniformly been resolved by recourse
to legal action in the state courts. The courts have thereby become
the primary authorities for resolving conflicts among water supply
agencies in southern California; and their decisions have come to
provide many of the basic policies of water administration in the
southern California metropolitan region. The state's judiciary has
played a comparable role in conflicts among other local govern
ment agencies in such diverse fields as public health, incorpora
tion and annexation proceedings, law enforcement, and urban
planning.

The heavy reliance upon courts for the resolution of conflicts
among local units ofgovernment unquestionably reflects an effort
to minimize the risks of external control by a superior decision
maker. Court decisions are taken on a case-by-case basis. The ad-
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versaries usually define the issues and consequently limit the areas
of judicial discretion. This method also minimizes the degree of
control exercised following a judgment. California courts, in par
ticular, have accepted the basic doctrines of home rule and are
thus favorably disposed to the interests of local units of govern
ment in dealing with problems of municipal affairs.

The example of municipal water administration may be pur
sued further, to illustrate other decision-making arrangements
and their consequences (for additional detail, see V. Ostrom 1953,
especially chs. 3, 6, and 7).

While litigation may be an appropriate means for resolving
conflicts over a given water supply, local water administrators in
southern California have long recognized that no lawsuit ever pro
duced any additional water. Organization for the importation of
new water supplies is now seen as the only means for solving the
long-term problem.

Los Angeles built the first major aqueduct to import water
into the area on its own initiative. This water supply was used to
force adjoining areas to annex or consolidate to the City of Los
Angeles if they wished to gain access to the new supply. The con
dition for the provision ofwater required adjoining areas to sacri
fice their identities as separate political communities. To get that
one public good they were forced to give up other public goods.
This provoked sufficient opposition to block any new develop
ments that were not based upon consent and cooperation. The
mechanisms for the resolution of subsequent conflicts were re
quired to take on new forms.

The importation of Colorado River water was later under
taken by a coalition of communities in southern California
formed through the agency of the southern section of the League
of California Cities. The league afforded a neutral ground for ne
gotiating the common interests ofLos Angeles and the other cities
in the metropolitan area that shared common water problems.
Mter satisfactory arrangements had been negotiated, including
provision for the formation of a new metropolitan water district
and endorsement of the Boulder Canyon project, a Boulder Dam
Association was formed to realize these objectives. In due course a
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new agency, the Metropolitan Water District ofSouthern Califor
nia, was formed; and the Colorado River aqueduct was con
structed and put into operation by this new district.

More recently, the Southern California Water Coordinating
Conference, meeting under the auspices of the Los Angeles
Chamber of Commerce, has been the agency for negotiating re
gional interests in the development of the California Water Pro
gram. The Metropolitan Water District was not able to represent
areas in southern California that did not belong to that district;
and the rise of a variety of special municipal water districts pre
cluded the League of California Cities, which represents cities
only, from again serving as the agency for the negotiation of met
ropolitan interests in municipal water supply.

These illustrations suggest that a variety of informal arrange
ments may be available for negotiating basic policies among local
government agencies in a metropolitan area. Such arrangements
are vital in negotiating common interests among them. The larger
public is taken into account in an informally constituted political
community. These arrangements work effectively only so long as
substantial unanimity can be reached, for formal implementation
of such decisions must be ratified by each of the appropriate offi
cial agencies, which include the state government when changes
in state law or administrative policies are involved.

Higher levels of government may also be invoked in seeking
the resolution of conflict among local governments in metropoli
tan areas. Again recourse is sought to a more inclusive political
community. Under these circumstances, conflict tends to central
ize decision making and control. The danger is that the more in
clusive political community will not give appropriate recognition
to the particular public interests at issue, and will tend to inject a
variety of other interests into settlements of local controversies.

Appeal to central authorities runs the risk of placing greater
control over local metropolitan affairs with agencies such as the
state legislature, while at the same time reducing the capability of
local governments for dealing with their problems in the local
context. Sensitivity over the maintenance of local control may
produce great pressure for the subordination of differences while
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conflicting parties seek a common position approximating una
nimity. A substantial investment in informal negotiating and de
cision-making arrangements can be justified from the perspective
of the local authorities if such arrangements can prevent the loss
of local autonomy to higher levels of government.

Ironically but logically, both this effort to avoid recourse to
conflict, and the consequent centralization of decision making,
tend to reduce the local autonomy or degree of independence ex
ercised by the local governing boards. Pressure for agreement on a
common approach to some metropolitan problem limits the
choices available to any particular local government. However, the
range of choice here may still be greater than what would result
from a settlement reached by a central authority. Negotiation
among independent agencies allows the use of a veto against any
unacceptable position. Agreement must be negotiated within the
limits of the various veto positions if the alternative of recourse to
an external authority at a higher level of political jurisdiction is to
be avoided.

To minimize the costs of conflict to their power positions, ad
ministrators of local government agencies in metropolitan areas
have tended to develop an extensive system of communication
about each other's experience and to negotiate standards of perfor
mance applicable to various types of public services. Professional
administrative standards may thus operate to constrain the variety
ofexperience in local government agencies. Information about areas
of difference and of potential conflict tends to be repressed under
these conditions. The negotiations about common problems
through informal agencies are apt to be conducted in secrecy, and
careful control may be developed over sensitive information.

These pressures to avoid the costs of conflict and seek agree
ment about metropolitan problems reflect the importance to local
governments of resolving general public problems by negotiation
at the local level. To the extent that these pressures are effective,
the patterns of local government in a metropolitan area can only
be understood by attention to the variety of formal and informal
arrangements that may exist for settling areawide problems.
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Contrary to frequent assertions about the lack ofa "metropol
itan framework" for dealing with metropolitan problems, most
metropolitan areas have a very rich and intricate "framework" for
negotiating, adjudicating, and deciding questions that affect their
diverse public interests. Much more careful attention needs to be
given to the study of this framework.



SEVEN

PUBLIC GOODS AND PUBLIC CHOICES:

THE EMERGENCE OF PUBLIC ECONOMIES

AND INDUSTRY STRUCTURES

Vincent Ostrom and Elinor Ostrom

U ntil recently, the private sector and the public sector have
been viewed as two mutually exclusive parts of the economy.

The private sector is generally viewed as organized through market
transactions. The public sector is generally viewed as being organ
ized only through governmental institutions where services are de
livered through a system ofpublic administration. Coordination in
the private sector is attained by the market system that governs eco
nomic relationships through competitive buying and selling. Co
ordination in the public sector presumably is attained, by contrast,
through a bureaucratic system in which superiors control subordi
nates in an integrated command structure that holds each public
employee accountable to a chief executive as an elective public offi
cial (Kaufmann, Majone, and Ostrom 1986, 129-38).

During the last two or three decades, traditional presump
tions about public-sector organization have been subject to seri
ous challenge. Economists studying public-sector investment
and expenditure decisions have observed that institutions de
signed to overcome problems of market failure often manifest
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serious deficiencies of their own. Market failures are not neces
sarily corrected by recourse to public-sector solutions. Public
bureaucracies are themselves subject to serious problems of insti
tutional weakness and failure.

Highly federalized systems of government with many different
governmental units allow for the emergence of public economies
where diverse organizations, private as well as public, perform com
plementary roles in the production and use or consumption ofpub
lic goods and services.! A public economy need not be an exclusive
government monopoly. It can be a mixed economy with substantial
private participation in the delivery of public services. Such a possi
bility offers important prospects for overcoming some public-sector
inefficiencies and providing citizen-taxpayers with better services
for their tax dollars.

Public economies, however, are quite different from market
economies. A private entrepreneur who decides to engage in the
delivery of a public service by relying upon traditional market
mechanisms is destined to failure. He must instead understand
the logic of a public economy and learn to pursue his opportuni
ties within those constraints. The private delivery ofpublic services
is a different ballgame from the private delivery of private goods
and services.

In clarifying the logic of a public economy in a highly federal
ized system of government, we shall first consider the nature of
public goods as distinguished from private goods. We shall then
explore the organizational possibilities for the public sector, in
cluding the development of marketlike arrangements. Such ar
rangements suggest an industry approach to public services, an
approach with implications for public administration quite differ
ent from management and control through an overarching public
bureaucracy.

THE NATURE OF PUBLIC GOODS

People have long been aware that the nature of goods has a bear
ing upon human welfare. Aristotle, for example, observed that
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"that which is common to the greatest number has the least care
bestowed upon it" (Politics Bk. II, ch. 3, 1261, tr. Benjamin Jow
ett). Within recent decades an extensive literature has developed
on the characteristics that distinguish public or collective goods
from private or individual goods. 2 In this discussion, we shall con
sider exclusion, on the one hand, and jointness of use or con
sumption, on the other, as two essential characteristics in
distinguishing between private and public goods. We shall also
examine basic differences in measurement and degree of choice
that have a significant bearing upon the organization of public
services. Implications will then be drawn about some inherent
problems of organizing economic relationships that involve pub
lic goods in contrast to market economies with private goods.

Exclusion. Exclusion has long been identified as a necessary char
acteristic for goods and services to be supplied under market con
ditions. Exclusion occurs when potential users can be denied
goods or services unless they meet the terms and conditions of the
vendor. If both agree, goods or services are supplied at a price. A
quid pro quo exchange occurs: the buyer acquires the good and
the seller acquires the value specified.

Where exclusion is infeasible, anyone can derive benefits from
the good so long as nature or the efforts of others supply it. The air
we breathe can be viewed as a good supplied by nature, so exclusion
is difficult to attain. A view ofa building-whether seen as a "good"
or a "bad"-is supplied by the efforts ofothers and is not subject to
exclusion in normal circumstances. Air, noise, and water pollution
are "bads" that an individual cannot exclude or avoid except at a
cost; conversely, an individual cannot be excluded from enjoying
the benefits when pollution levels are reduced.

]ointness ofuse or consumption. Another attribute of public
goods or services pertains to jointness of use or consumption. No
jointness ofconsumption exists when consumption by one person
precludes its use or consumption by another person. In that case
consumption is completely subtractible. A slice of bread con
sumed by one person is not available for consumption by another;
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it is subtracted from the total that was originally available. A good
having no jointness of consumption and with which exclusion is
feasible is defined as a purely private good. Jointness of consump
tion, on the other hand, implies that the use or enjoyment of a
good by one person does not foreclose its use or enjoyment by
others; despite its use by one person, it remains available for use
by others in undiminished quantity and quality. A weather fore
cast is an example of a joint consumption good.

Few, if any, joint consumption goods are perfectly non
subtractible. The use and enjoyment of gravity as a force that
firmly keeps our feet on the ground may illustrate the case of
perfect nonsubtractibility, but most joint consumption goods
are instead subject to partial subtractibility. At certain thresh
olds of supply, one person's use of a good subtracts in part from
its use and enjoyment by others. Congestion begins to occur.
Each further increase in use impairs the use of the good for each
other person in the community of users. Highways, for exam-

.pIe, become subject to congestion when the addition of more
users causes delays and inconveniences for others. Fire protec
tion, another joint consumption good, may deteriorate when a
fire service experiences a higher rate of demand than it was de
signed to meet. Such goods are then subject to degradation or
erosion in their quality unless supply is modified to meet the
new demand.

Both exclusion and jointness ofconsumption are characteristics
that vary in degree rather than being all-or-none characteristics. The
two extreme cases of jointness of consumption-complete sub
tractibility and complete nonsubtractibility-give logical clarity in
distinguishing purely private from purely public goods. Whenever
use by one user subtracts in part from the use and enjoyment of a
good by other users we have partial subtractibiliry; In the same way
we can think of exclusion as applying in degrees. A walled city can
attain a high degree of exclusion by controlling admission to those
who wish to reside, enter, and do business within the city. Even in
the unwalled city, jurisdictional boundaries may be a way to distin
guish between residents and nonresidents where some public goods
and services exist primarily for the joint benefit of persons living



PUBLIC GOODS AND PUBLIC CHOICES 167

within those boundaries. A weak form ofpartial exclusion may exist
in such circumstances.

Exclusion and jointness of consumption are independent at
tributes. Both characteristics can be arrayed in relation to one an
other. The jointness characteristic can be arrayed into two classes:
alternative uses that are highly subtractible and joint uses that are
nonsubtractible. Exclusion can also be arrayed into two classes, in
which exclusion is either feasible or infeasible. Exclusion is techni
cally infeasible where no practical technique exists for either pack
aging a good or controlling access by a potential user. Exclusion
may also be economically infeasible where the costs of exclusion
are too high. If these defining characteristics are then arrayed in a
simple matrix, four logical types ofgoods are revealed as indicated
in Figure 1.

Market arrangements can be used to deliver either private
goods or toll goods, that is, where exclusion is feasible. In the case
of toll goods, a price is charged for access or use but the good is
enjoyed in common. Special problems arise, as in a theater, where
the conduct of one user may detract from the enjoyment of other
users. The value of the good depends both upon the quality of the
good produced and upon the way it is used by others.

In the case of a common-pool resource, exclusion may be in
feasible in the sense that many users cannot be denied access. But
use by anyone user precludes use ofsome fixed quantity ofa good
by other users. Each pumper in a groundwater basin, for example,
makes a use of water that is alternative to its use by each other
pumper. Each fish or ton of fish taken by anyone fisherman pre
vents any other fisherman from taking those same fish. Yet no
basis exists for excluding fishermen from access to fish in the
ocean. Once appropriated from a natural supply, water can be
dealt with as a toll good to be supplied to those who have access
to a distribution system; similarly, once taken from the ocean, fish
can be dealt with as a private good. Water management problems,
typifying common-pool resources, are likely to be subject to mar
ket failure, while water distribution problems typifying toll goods
are likely to manifest market weaknesses associated with monop
oly supply.



168 PATIERNS OF ORDER

FIGURE 1 Types of Goods

Private Goods: Toll Goods:
Bread, shoes, au- theaters, night-
tomobiles, hair- clubs, telephone
cuts, books service, toll roads, Feasible

cable TV, electric (Low Cost)
power, libraries

Common-Pool Public Goods:
Resources: peace and secu-
water pumped rity of a commu-
from a groundwa- nity, national
ter basin, fish defense, mos- Infeasible
taken from an quito abatement, (Costly)
ocean, crude oil air pollution con-
extracted from an trol, fire protec-
oil pool tion, streets,

weather forecasts,
public TV

I Alternative Use

SOURCE: Author.

Joint Use

The range of services rendered by governmental agencies may
cover goods and services ofevery type. The food supplied to school
children under surplus commodity programs is an example of
government's supplying purely private goods. Most governmental
services, however, are of the public good, toll good, or common
pool resource type. These variations may have significant implica
tions for-to take one example-the development of user charges
as substitutes for taxes. In this discussion we shall focus more upon
the type characterized as public goods because it poses the more
difficult problems in the operation ofa public economy.
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Before pursuing some ofthe implications that follow from joint
consumption in the absence of exclusion, we shall consider two
other characteristics of public goods and services, characteristics re
lating to measurement and degree of choice. Both have important
implications for the organization and delivery ofpublic services.

Measurement. Since public goods are difficult to package or unit
ize they are also difficult to measure. Quantitative measures can
not be calculated like bushels ofwheat or tons ofsteel. Qualitative
measures such as the amount ofdissolved oxygen in water, victim
ization rates, speed of response, and traffic delay can be used to
measure important characteristics of goods subject to joint con
sumption) but such measures cannot be aggregated in the same
way that gross production can be calculated for a steel factory or
for the steel industry as a whole.

The task of measuring performance in the production ofpub
lic goods will not yield to simple calculations. Performance mea
surement depends instead upon estimates in which indicators or
proxy measures are used as estimates ofperformance. By means of
multiple indicators, weak measures of performance can be devel
oped even though direct measures of output are not feasible. Pri
vate goods are easier to measure, account for, and relate to
cost-accounting procedures and management controls. Apart
from the measurement problem, goods also vary with degrees of
choice.

Degree ofchoice. Where a good is characterized by jointness of
consumption and nonexclusion) a user is generally unable to ex
ercise an option and has little choice whether or not to use or
consume. The quality of a good or service is available under ex
isting terms and conditions, and one's preference will not mate
rially affect the quality of such a good. Furthermore, individuals
may be forced to consume public goods that have a negative
value for them. Streets, for example) may become congested
thoroughfares restricting the convenience of local residents and
shoppers, who are required to cope with the traffic whether they
like it or not.



170 PATTERNS OF ORDER

Yet the structure of institutional arrangements may have some
effect on the degree of choice that individuals have. Councilmen
representing local wards are likely, for example, to be more sensi
tive to protests by local residents about how streets are used in
those wards than councilmen elected at large. Similarly, the use of
voucher systems to procure services from alternative vendors of
educational services may allow for a much greater degree ofchoice
on the part of individual users. Educational services, however,
have less the characteristics of a public good and more the charac
teristics of a toll good. Other forms of local option might exist in
organizing public services.

Table 2 summarizes several of the key characteristics associ
ated with public and private goods.

Some implications for organization. Public goods-defined as
goods subject to joint consumption where exclusion is difficult
to attain-present serious problems in human organization. If a
public good is supplied by nature or the efforts of other individ
uals, each individual will be free to take advantage of the good
since one cannot be excluded from its use or enjoyment. A cost
minimizing individual has an incentive to take advantage of
whatever is freely available without paying a price or contribut
ing a proportionate share of the effort to supply a public good.
So long as rules ofvoluntary choice apply, some individuals will
have an incentive to hold out or act as free riders, taking advan
tage of whatever is freely available. If some are successful in pur
suing a holdout strategy, others will have an incentive to follow
suit. The likely short-run consequence is that voluntary efforts
will fail to supply a satisfactory level of public goods. Individuals
furthering their own interest will neglect to take sufficient ac
count of the interests of others, and the joint good will inexora
bly deteriorate.

Market institutions, on the other hand, will fail to supply sat
isfactory levels of public goods and services. Exclusion is infeas
ible. Therefore, to supply many public goods and services, it is
necessary to have recourse to some form of governmental organi
zation in which sanctions can be used to foreclose the holdout
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TABLE 2 Public and Private Goods

Public Goods Private Goods
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Relatively difficult to
measure quantity and
quality

Consumed jointly and
simultaneously by many
people

Difficult to exclude someone
who doesn't pay

Generally no individual
choice to consume or not

Generally little or no
individual choice of kind
and quality ofgoods

Payment for goods not
closely related to demand
or consumption

Allocation decisions made
primarily by political
process

Relatively easy to measure
quantity and quality

Can be consumed by only a
single person

Easy to exclude someone
who doesn't pay

Generally individual choice
to consume or not

Generally individualchoice
of kind and quality of goods

Payment for goods closely
related to demand and
consumption

Allocation decisions made
primarily by market
mechanism

SOURCE: Authors and E. S. Savas. The tables in this chapter were worked out
jointlywith Savas, editor ofthe volume in which the essay was originally published.

problem and to compel each individual to pay his or her share of
the burden. In small groups, individuals may be successful in
keeping account of each other's efforts and applying social coer
cion so that each person assumes a share of the burden to procure
jointly used goods. But large groups are less successful in coping
with the provision of public goods shared by a whole community
of people. Each individual is more anonymous. Each person's
share of the total good may seem insignificantly small. Each can
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function as a holdout with greater impunity. The possibility of
recourse to coercion by levying taxes and preventing holdouts will
be more important. This is the reasoning behind Aristotle's con
tention that the good or property shared in common by "the
greatest number has the least care bestowed upon it."

Patterns of organization that can mobilize coercive sanctions
are necessary for the operation of a public economy. This is why
people seek recourse to governmental institutions. The provision
of law and order is simply one of many public goods that are im
portant to the welfare of human societies. Market institutions will
fail to supply such goods and services because markets require ex
clusion, exchange, and voluntary transactions.

But recourse to coercive sanctions and governmental organi
zation does not provide both the necessary and the sufficient con
ditions for the ·delivery of public goods and services under
relatively optimal conditions. Instruments ofcoercion can be used
to deprive others and make them worse off rather than better off.
Governmental institutions permit those who mobilize majority
support to impose deprivations upon those in the minority. Gov
ernmental institutions can, then, become instruments of tyranny
when some individuals dominate the allocation of goods in a so
ciety to the detriment of others.

Furthermore, since it is difficult for governmental officials to
measure the output of public goods and services, it is also difficult
for them to monitor the performance of public employees. Man
agement of public enterprises will be subject to even less effective
control than the management of private enterprises, where out
puts can be measured in quantifiable units.

Where citizens have little choice about the quality ofpublic ser
vices supplied to them, they will also have little incentive to do any
thing about it. The costs of attempting to do anything are likely to
exceed any tangible benefit that they themselves will receive as indi
viduals. As a result, individuals face situations in which anticipated
costs exceed anticipated benefits. The rational rule ofaction in such
cases is to forgo the"opportunity" to accrue net losses.
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THE ORGANIZATION OF A PUBLIC ECONOMY
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The characteristics of nonexclusion, joint consumption, lack of
unitization and direct measurability, and a small degree of individ
ual choice pose substantial problems for the organization of a
public economy. Recognizing that the world is composed ofmany
different goods and services that have these characteristics, and
that such goods come in many different forms, we are confronted
with the task of thinking through what patterns of organization
might be adequate to accommodate them. Just as we can expect
market weakness and failure to occur as a consequence of certain
characteristics inherent in a good or service, so, for the same rea
sons, we can expect problems of institutional weakness and failure
in governmental operations.

Furthermore, no solution will work by itself. Markets have
important self-regulating or self-governing characteristics; but all
market systems depend on nonmarket decision-making arrange
ments to establish and maintain property rights, to authorize and
enforce contracts, and to provide other joint facilities. Such facil
ities typically include a common medium of exchange, common
weights and measures, public roads, and so on, that are used by all
market participants.

In considering the organization of a public economy, we shall
reason through a number of the problems involved. First, we shall
consider some basic elements in a public economy, including
some basic assumptions and terms, and characterize the function
of collective consumption units and production units. Second, we
shall examine certain aspects of public goods that pose special
problems in the relationship of collective consumption units to
production units in any particular public service industry. Third,
we shall examine some opportunities for enhancing efficiency and
creating self-regulating tendencies in public economies.

Some basic assumptions and terms. It is useful to consider indi
viduals as the basic unit of analysis, and to assume that goods are
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scarce and that individuals attach values to goods and services. We
can stipulate a decision-making framework that structures oppor
tunities and constraints for individuals to act in relation to one
another. Then we can analyze the consequences when people
choose strategies to enhance their well-being.

A public good, as defined above, is a good or service subject to
joint use or consumption where exclusion is difficult or costly to
attain. The essential difficulty in organizing public economies,
then, is on the consumption side of economic relationships. Gov
ernments, like households, can be viewed first as collective consump
tion units. Once the collective consumption aspects of
governmental organization have been identified, we can then turn
to the production side. Governmental agencies and private enter
prises can also be viewed as potential production units concerned
with the supply and delivery of public goods and services. We shall
distinguish between these two aspects by referring to "collective
consumption units" and "production units." A single unit of gov
ernment may include both types oforganizations within its internal
structure. Or a governmental unit operating as a collective con
sumption unit may contract with another governmental agency or
a private enterprise to produce public services for its constituents.

Collective consumption units. In the organization ofcollective con
sumption units the holdout problem must be avoided. Arrange
ments must be made for levying assessments, taxes, or user charges
on beneficiaries. Strictly voluntary efforts to supply public goods
and services will fail to yield satisfactory results. Authority to levy
taxes or assessments or to coerce user charges is necessary to avert
holdouts and to supply funds for jointly used goods or services.

Some forms of private organization have the authority to levy
compulsory assessments upon members. Home-owners' improve
ment associations and condominiums may be organized under
terms ofdeed restrictions so that all individuals buying a house in a
subdivision or a unit in an apartment complex are required to be
come and remain members for as long as they continue to own the
house or apartment. Bylaws ofhome-owners' improvement associa
tions or condominiums provide for the election ofofficers to act on
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behalf of members and authorize the levy of assessments as the
equivalent of a tax for the provision of joint services and facilities.
Each property owner voluntarily agrees to pay assessments and be
bound by the terms of the bylaws as a part of the purchase contract.
With unanimity about the appropriateness of the bylaws and their
taxing authority assured, no single resident can function as a holdout
and derive benefits from joint endeavors without paying a propor
tionate share ofthe costs. When effectively organized, home-owners'
improvement associations and condominiums can undertake the
provision of police protection services, recreation services, public
works, and other efforts for the joint benefit of members. In this
respect, they can be viewed as quasi-governmental units.

Where property rights have already been vested and people
want to procure services for their joint benefit, the problem of
dealing with potential holdouts usually requires some form of
governmental organization, established through majority vote as a
substitute for the unanimous consent of all property owners or
residents. Various forms ofmunicipal corporations and public ser
vice districts can be organized under such arrangements. An alter
native option sometimes available is to create a special assessment
or improvement district within an established unit ofgovernment
to finance a special service for a particular neighborhood. Each of
these public instrumentalities has authority, under the terms of its
charter, to exercise governmental prerogatives to tax and to use
criminal sanctions to enforce its rules and regulations.

Whereas the income received for providing a private good
conveys information about the demand for that good, payment of
taxes under threat of coercion indicates only that taxpayers prefer
paying taxes to going to jail. Little or no information is revealed
about user preferences for goods procured with tax-supported ex
penditures. As a consequence, alternative mechanisms to prices
are needed for articulating and aggregating demands into collec
tive choices that reflect individuals' preferences for a particular
quantity and/or quality of public goods or services.

An appropriately constituted collective consumption unit would
include within its jurisdictional boundary the relevant beneficiaries
who share a common interest in the joint good or service and would
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exclude those who do not benefit. The unit would be empowered to
make operational decisions without requiring unanimity: this is nec
essary to foreclose holdouts. It would hold a limited monopoly posi
tion on the consumption side. It would have authority to exercise
coercive sanctions, but it need not meet the criterion sometimes used
to define a government, namely, as an agency exercising a monopoly
over the legitimate use offorce for a society as a whole.

The choice of particular voting rules, expenditures, and levels
of service needs to be viewed from a constitutional perspective.
What are the likely consequences of such rules if a particular or
ganizational structure is chosen? The set of rules most likely to
produce decisions that take account of citizen-consumer interests
is the one to be preferred. Citizens are presumed to be the best
judges of their own interests. Such rules provide mechanisms for
articulating and aggregating demand in the absence of market
prices, and for translating demand into decisions about the level
of service to be procured.

If action can be taken under a set of decision rules by which
the benefits for each individual can be expected to exceed costs,
and costs can be fairly proportioned among beneficiaries, each in
dividual will have an incentive to agree to such a form ofcollective
organization, forego holdout strategies, and procure the joint con
sumption good. Substantial unanimity will exist among the mem
bers of such a community to undertake collective action to
procure a public good or service.

Production units. A production unit, by contrast, would be one
that can aggregate technical factors of production to yield goods
and services meeting the requirements of a collective consump
tion unit. The organization of an appropriate production unit re
quires a manager who can assume entrepreneurial responsibility
for aggregating factors ofproduction and for organizing and mon
itoring performance of a production team that will supply the ap
propriate level of a good or service.

A collective consumption unit may supply a public good or ser
vice through its own production unit. In that case, the collective
consumption unit and the production unit would serve the same
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population. Yet the constitution of the two units may be essentially
separable. The chiefexecutive or city council representing the collec
tive consumption unit, for example, may bargain with managers of
production units to secure an appropriate supply and delivery of
public goods and services. The headlines in many local newspapers
are filled with accounts of such negotiations. They frequently stress
the conflict of interest between production units and those who rep
resent the interests of citizens as consumers. Nevertheless, this is a
very common pattern of organization, typified by a municipality
with its own police, fire, or street maintenance department.

As an alternative to organizing its own production unit, a col
lective consumption unit might decide to contract with a private
vendor to supply a public good or service. In that case, public
officials would translate decisions about the quantity or quality of
public goods or services into specifications used to secure bids
from potential vendors, state the terms and conditions for con
tractual arrangements, and establish standards for assessing per
formance. The collective consumption unit would also need to
employ its own manager who would function as a purchasing
agent, receive service complaints from users, and monitor
vendors' performance in delivering services. The collective con
sumption unit would operate as a "provider" or "arranger" of the
service and the private vendor as the "producer" or "supplier."

Organizing the consumption functions in a public economy
can, as we have maintained, be distinguished from organizing the
production functions. We refer to the one as provision; the other
as production. Some general characteristics of collective consump
tion units and production units are summarized in Table 3. A va
riety of municipal services in the United States, including street
sweeping, snow removal, solid waste collection and disposal, fire
and police protection, engineering services, planning services, and
construction of public works, among many others, are in many
cases supplied by private vendors.

A third option is to establish standards of service that apply to
all residents of a community and leave to each household the de
cision concerning what private vendor should supply service to
that household. Multiple vendors may be franchised or anyone
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Producer Unit

TABLE 3 Collective Consumption Units and Producer Units

Collective
Consumption Unit

Generally, a government that
aggregates and articulates
the demands of its
constituents

Has coercive power to obtain
funds to pay for public
services and to regulate
consumption patterns

Pays producer units for
delivering public goods

Receives complaints and
monitors performance of
production unit

SOURCE: Authors and E. S. Savas.

May be a unit of
government, a private,
profit-making firm, a
not-for-profit institution,
or a voluntary association

Aggregates factors of
production and produces
goods to the specification
of a collective consumption
unit

Receives payment from
collective consumption unit
for delivering public goods

Supplies information to
collective consumption unit
about costs and production
possibilities

wishing to do business under the terms and conditions specified
by the collective consumption unit for such a service may do so.
Solid waste collection is a service often supplied under such con
ditions. Such services are highly individualized, with only a lim
ited degree of joint use or consumption. The limited degree of
jointness can be taken care of by applying common standards to
all households and vendors.

A fourth option is to collect taxes, assuring that each contrib
utes a proportionate share of the burden, and then make available
a voucher to each household so that it can decide among alterna
tive producers and service packages. If applied to educational ser
vices, for example, a voucher would be issued for each child or
person eligible for them. The decision of the type of school and
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curriculum to be selected would be left to the family rather than
to school authorities. Services amenable to voucher arrangements
have characteristics associated with toll goods, consumption of
which benefits others as well. The community-at-Iarge benefits
from an individual's education in ways that are separable from the
benefit derived from it by that individual. Community contribu
tions to each person's education are then justified. If those benefits
were to be as great or greater when expenditure decisions are made
by the family unit rather than by educational authorities, then a
voucher system would be justified. Vouchers have been used for
housing (rent supplement vouchers), health services (Medicaid
can be considered a form of health voucher), and even for food
(food stamps). The last, while usually considered a private good,
are like education in that everyone benefits by having no individ
uals go hungry and become desperate over their own survival.

A fifth possibility is for a collective consumption unit to con
tract with a production unit that is organized by a different unit
of government. Many municipalities acting as collective con
sumption units contract with other municipalities, or some other
unit of government, to supply police, fire protection, water stor
age and transmission, education, libraries, and a wide range of
other public services.

A sixth way of organizing production occurs when a collective
consumption unit decides to rely upon its own production unit to
supply some components ofa service, but upon other consumption
and production units to arrange for its other components. Thus its
own production unit may draw upon other producers to supply it
with factors of production. Or that same unit may serve as a pur
chasing agent to procure and monitor the delivery of supplemental
services. It may even function as a joint producer supplying a mix of
services rendered by the joint effort of multiple production teams.
Indeed, any given collective consumption unit may rely upon the
joint production efforts of several different producers in supplying
and delivering a particular bundle of goods and services that are
subject to joint consumption. It may also act in cooperation with
other joint consumption units that are willing to contribute supple
mental funds to procure a particular level of services.
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Options for obtaining public services are summarized in Table 4.

TABLE 4 Options for Obtaining Public Services

A government that serves as
a collective consumption

unit may obtain the desired
public goods by Example

Operating its own
production unit

Contracting with a private
firm

Establishing standards of
service and leaving it up to
each consumer to select a
private vendor and to
purchase service

Issuing vouchers to families
and permitting them to
purchase service from any
authorized supplier

Contracting with another
government unit

A city with its own fire or
police department

A city that contracts with a
private firm for snow
removal, street repair, or
traffic light maintenance

A city that licenses taxis to
provide service, refuse
collection firms to remove
trash

A jurisdiction that issues
food stamps, rent vouchers,
or education vouchers, or
operates a medicaid
program

A city that purchases tax
assessment and collection
services from a county
government unit, sewage
treatment from a special
sanitary district, and special
vocational education
services from a school
board in an adjacent city

continued on nextpage
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TABLE 4 continued

Public goods obtained by Example

181

Producing some services
with its own unit, and
purchasing other services
from other jurisdictions
and from private firms

SOURCE: Authors and E. S. Savas.

A city with its own police
patrol force, which
purchases laboratory
services from the county
sheriff, joins with several
adjacent communities to
pay for a joint dispatching
service, and pays a private
ambulance firm to provide
emergency medical
transportation

Public service industries. As soon as we begin to array some of
the options for organizing collective consumption units and
production units, a wide variety of possibilities becomes appar
ent. Such a system may have large numbers ofautonomous units
of government and multiple levels of government with substan
tial degrees of overlap. Many private enterprises and voluntary
associations may function as integral parts of such a public econ
omy. Separation of powers within each unit of government may
exist to a degree where all decision-makers are constrained by
enforceable legal or constitutional limits upon their authority.
Each citizen participates in multiple consumption units organ
ized around diverse communities of interest and is served by an
array of different public and private producing units supplying
any particular bundle of public goods or services.

In such circumstances, each citizen is served not by "the gov
ernment" but by a variety of different public service industries.
Each public service industry is composed of the collective con
sumption units serving as providers and of production units
serving as suppliers of some types of closely related public goods
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or services that are jointly consumed by discrete communities of
individuals..

We can then think ofthe public sector in a federal system with
many units and agencies of government as being composed of
many public service industries including the police industry, the
education industry, the water industry, the fire protection indus
try, the welfare industry, the health services industry, the transpor
tation industry, and so on. The governmental component in some
industries, such as the police industry, will be proportionately
larger than in others, such as the health services or the transporta
tion industry. But most public service industries will have impor
tant private components.

Each industry, moreover, will be characterized by distinctive
production technologies and types of services rendered. These fa
cilitate coordination of operational arrangements within an in
dustry and allow for substantial independence between industries.
The water industry, for example, is based upon technologies that
facilitate collaboration among many agencies operating at differ
ent levels of government and among both public and private in
terests. These technologies in the water industry are easily
distinguishable from the ones in the police industry or the educa
tion industry. The water industry serving any particular area will
normally include such large-scale water production agencies as the
u.s. Corps of Engineers, which operates dams and large water
storage facilities; intermediate producers like metropolitan water
districts and county water authorities, which operate large aque
ducts and intermediate storage facilities; and municipal water de
partments, water service districts, mutual water companies, or
private water utility companies that operate terminal storage facil
ities and retail distribution systems. The quality and cost of water
delivered at the tap and the facilities available for recreation, nav
igation, flood control, and related uses will depend upon the joint
operation of many different governments, agencies, and firms
functioning in a water industry.

A functional view of a federal system ofgovernment considers
the way that such diverse collective consumption and production
units work together. They do so in multiorganizational arrange-
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ments that constitute public economies in which coordination is
achieved by cooperative arrangements among the competitive al
ternatives that are available. There need be no overarching bureau
cratic structure to achieve coordination. The chaos that some
presume to exist often reveals, on closer examination, a highly
productive public economy that has many of the characteristics of
a market economy, one in which many different units of govern
ment serve as collective consumption units acting on behalf of
diverse communities of people.

Such systems of multiorganizational relationships function in
an institutionally rich structure of rule-ordered relationships for
which many of the operational policies are worked out in both
formal contractual arrangements and informal contractual under
standings. The standard organizational milieu for discussing
problems of mutual interest, keeping informed about related de
velopments, and anticipating potential conflicts occurs in volun
tary associations that themselves may be formally organized. Even
with limited staff they are able to organize information, inquire
about developments of mutual interest, keep records, and moni
tor developments in other jurisdictions.

Policy considerations that occur in overlapping jurisdictions
are of importance, and information about those developments, as
well as suggestions about how those policies might appropriately
be shaped, is worthy of mutual consideration. Where unresolved
conflicts arise, adjudication in equity courts may be a way of
avoiding a recalcitrant holdout in the search for an equitable solu
tion. The whole structure is a richly nested configuration of rule
ordered relationships, partially exemplified by the array of
contracts, memoranda, court decisions, and statutory and consti
tutional provisions to be found in a two-volume collection titled
Central Valley Project Documents (U.S. Congo 1956, 1957). This is
but a portion ofwhat might be viewed as the law of the California
water industry.

In any such structure of relationships, public policies emerge
rather than being "decided" or "implemented" as though the ex
ercise of public authority were exclusively a matter of command
and control. Arbitrary commands are contestable, and those who
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assume responsibility for rendering services and contributing to a
public way of life in democratic communities must learn how to
live with themselves and other people in the community with
whom they work. Relationships go well when they are conducted
in mutually respectful and productive ways. They go miserably
when they are strongly coerced.

SOME PROBLEMS OF CONSUMPTION AND PRODUCTION
IN PUBLIC SERVICE INDUSTRIES

The special characteristics of public goods generate a number of
difficulties that affect relationships within public service indus
tries. These difficulties especially create problems in the relation
ship of collective consumption units with production units.
Marketing arrangements in the private sector usually involve fi
nancial arrangements as an incidental feature of each transaction.
The public sector, by contrast, usually disassociates financial ar
rangements from service delivery. This disassociation further im
plies that service delivery may occur without satisfactory
information about demand or user preference.

Where jointness of consumption is accompanied by partial
subtractibility, special problems may also arise in regulating pat
terns of use among diverse users. One use or pattern of use may,
in the absence ofregulation, seriously impair the value of the good
or service for other users. Many public services-like some private
services-depend critically upon service users to function as es
sential coproducers. Each of these problems-(1) financing, (2)
regulating patterns of use, and (3) coproduction-poses difficul
ties in the relationship between collective consumption units and
production units, and needs to be resolved constructively if public
service industries are to give satisfaction.

Finance. In market relationships, the decision to buy any partic
ular good or service automatically entails a consideration of fore
gone opportunities. The price expressed in money terms is the
equivalent of all other goods and services that could be purchased
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with the same amount of money. A decision to buy a particular
good or service reflects a willingness to forego all other opportuni
ties for which that money could have been used. An expression of
demand in a market system always includes reference to what is
foregone as well as what is purchased.

The articulation of preferences in the public sector often fails
to take account of foregone opportunities. The service is available
for the taking. Unless collective consumption units are properly
constituted to give voice to user preferences, much essential infor
mation may be lost in the system. The mode of taxation may have
little or no relationship to the service being supplied. Further
more, individuals may function in many different communities of
users. Residents of local neighborhoods may, for example, have
different demands for police services involving different commu
nities of interest when they commute from an area of residence to
work in a different location.

Because most public goods and services are financed through
a process of taxation involving no choice, optimal levels ofexpen
diture are difficult to establish. The provision of public goods can
be easily overfinanced or underfinanced. Public officials and pro
fessionals may have higher preferences for some public goods than
the ci tizens they serve. Thus they may allocate more tax monies to
these services than the citizens being served would allocate if they
had an effective voice in the process. Underfinancing can occur
where many of the beneficiaries ofa public good are not included
in the collective consumption units financing the good. Thus they
do not help to finance the provision of that good even though
they would be willing to help pay their fair share.

Financial arrangements are also the means by which redistribu
tion is accomplished. Many of the proposals for large-scale consoli
dation of governmental units serving metropolitan areas are based
on an assumption that increased equity will result by expanding the
tax base. A broader tax base, it is thought, will insure that wealthy
suburbanites pay for essential services needed by the poor. No evi
dence is available to indicate that this actually happens in large cit
ies. Poor neighborhoods receiving "services" that are not tailored to
their needs may not be better off when increased resources are
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allocated to their neighborhood. In large collective consumption
units, residents of poor neighborhoods may have even less voice
about levels and types of services desired than they do in smaller
sized collective consumption units. Increasing the size of the small
est collective consumption unit to which citizens belong may not
help solve problems of redistribution.

The financing of any particular public good or service may re
quire contributions from more than a single collective consumption
unit, because beneficiaries from the production of that good may
not be isolated in a single unit. Public education, for example, is of
primary benefit to the family units whose children are being edu
cated. However, substantial external benefits to others located
within the same state and within the nation may accrue as a result
ofhaving a good educational system in each locality. The financing
ofeducation may best be achieved, then, through a combination of
local, state, and national resources. However, the funding of a
school system directly from several tax sources may make the school
system less sensitive to the diverse interests of the different family
units that receive educational services directly. The use ofa voucher
system for at least a major portion ofthe financing ofpublic educa
tion would increase the relative voice of the family units that would
choose the school or schools.

The working out offinancial arrangements between collective
consumption units and production units is one of the most diffi
cult problems faced by entrepreneurs in a public econom~ With
out market prices and market transactions, the act of paying for a
good generally occurs at a time and place far from the act of using
the public good or facility; individual costs are widely separated
from individual benefits. Yet a principle of "fiscal equivalence"
(Olson 1969)-that those receiving the benefits from a service
pay the costs for that service-must apply in the public economy
just as it applies in a market economy. Costs must be propor
tioned to benefits if people are to have any sense of economic re
ality. Otherwise beneficiaries may assume that public goods are
free goods, that money in the public treasury is "the government's
money," and that no opportunities are foregone in spending that
money. When this happens, the foundations ofa democratic soci-
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ety are threatened. The alternative is to adhere as closely as possi
ble to the principle of fiscal equivalence and to proportion taxes as
closely as possible to benefits received. Voluntary work and self
help may be another way of bearing the costs of public services.

Where charges can appropriately be levied on individual ben
eficiaries, user charges or use taxes can substantially alleviate the
problems associated with rationing the use of a joint good. High
way construction and maintenance services, highway police pa
trols, and other services for motorists could, for example, be
charged against gasoline taxes rather than other forms of general
taxation. User charges or use taxes lead beneficiaries to calculate
the cost of a service as against the value of a marginal use. Crimi
nal sanctions need not be the principal means to regulate the use
ofa public good or service that is freely available to all users, ifuser
charges can more appropriately proportion use to supply.

Regulating patterns of use. The characteristics of partial sub
tractibility of consumption imply that increased use at any given
threshold of supply may impair the value of a good or service for
other users. Parks or streets decline in value to each individual user
as more users take advantage of available facilities and congestion
occurs. Where there are multiple uses, one pattern of use may
drive out other patterns. The use of a waterway to discharge
wastes, for example, may exclude its use for recreational purposes.
As some uses drive out other uses a serious erosion in the qualities
of public life can occur (Buchanan 1970).

Jointness of use under conditions of partial subtractibility
may require rules for reducing the likelihood of potential conflict
among the different uses being made. If rules are to be effective,
mechanisms for their enforcement must be available. The delivery
ofpublic goods and services under these conditions depends upon
the proportioning ofsupply to demand by way ofa system of rules
that takes account both of the conditions of supply and the pat
terns of use. Unless those rules take account ofvarying patterns of
use and of supply conditions in discrete circumstances, they are
likely to become serious impediments to joint well-being. Heavy
use of city streets for through traffic may, for example, impair



188 PATTERNS OF ORDER

their use by local residents in patronizing local businesses and
tending to local problems.

Such conditions may require an especially close coordination
between production and consumption units. The delivery of ser
vice by a producer needs to occur where patterns of use are regu
lated so as to gain optimal advantage of the services and facilities
made available. The construction and maintenance of rural farm
to-farm market roads is not compatible, for example, with their
use to transport coal from mines to major transport terminals.
Heavy coal hauls will destroy roads that are not constructed and
maintained for those loads (Oakerson 1978). Vendors, in such
circumstances, are not producing for anonymous buyers; rather,
they are supplying a tailor-made service subject to particular terms
and conditions of use by discrete communities of users.

The regulation of patterns of use becomes one of the critical
consumption functions performed by collective consumption
units. This is why authority to enforce rules and regulations by
recourse to criminal sanctions is usually assigned to governmental
instrumentalities responsible for procuring a public good or ser
vice. Collective consumption units must assume primary respon
sibility for regulating and enforcing patterns of use. Yet those
regulations are meaningful only in the light of discrete demand
and supply conditions. Modifying supply conditions may alter
the regulation and enforcement problems.

Even among governmental agencies, production ofa service is
frequently separated from regulating and enforcing patterns of
use. Agencies responsible for policing the use of streets and high
ways, for example, are separate from those responsible for con
structing and maintaining those streets and roads. Nevertheless,
producers in a public economy need to be aware that services sub
ject to joint use involve sensitive problems in proportioning sup
ply to use and in regulating patterns of use. Otherwise, problems
of congestion and conflicts among users can lead to the erosion of
public services and degradation of community life.

Coproduction. Another problem in proportioning supply to pat
terns of use arises when users of services also function as essential
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coproducers. Without the intelligent and motivated efforts of ser
vice users, the service may deteriorate into an indifferent product
of insignificant value. The quality of an educational product, for
example, is critically affected by the productive efforts of students
as users ofeducational services. Unless educational services are de
livered under conditions that treat students as essential coproduc
ers, the quality of the product is likely to be of little value. The
health of a community depends as much on the informed efforts
of individual citizens to maintain good health as it does upon pro
fessional personnel in health care institutions. The efforts of citi
zens to prevent fires and to provide early warning services when
fires do break out are essential factors in the supply of fire protec
tion services. The peace and security of a community is produced
by the efforts ofcitizens as well as professional policemen. Collab
oration between those who supply a service and those who use a
service is essential if most public services are to yield the results
desired.

Problems of coproduction arise in all service industries in
both the private and public sectors. The private doctor is con
fronted with the same problem as the public school teacher.
When professionals presume to know what is good for people
rather than providing them with opportunities to express their
own preferences we should not be surprised to find that increasing
professionalization of public services is accompanied by a serious
erosion in their quality. High expenditures for public services sup
plied exclusively by highly trained cadres ofprofessional personnel
may be a factor contributing to a service paradox: the better ser
vices are, as defined by professional criteria, the less satisfied citi
zens are with those services. An efficient public service delivery
system will depend upon service personnel working under condi
tions where they have incentives to assist citizens in functioning as
essential coproducers.

Intelligent and efficient strategies of consumption are as essen
tial to the welfare ofhuman communities as intelligent and efficient
strategies of production. Coproduction requires that both go hand
in hand to yield optimal results. The organization ofa public econ
omy that gives consideration to economies of consumption as well
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as of production and provides for the coordination of the two is
most likely to attain the best results.

OPPORTUNITIES IN PUBLIC SERVICE INDUSTRIES

Where multiple consumption and production units have served
communities of people in both procuring and supplying public
goods and services, the conventional wisdom has alleged that du
plication offunction occurs as a consequence ofoverlapping juris
dictions. Duplication of functions is assumed to be wasteful and
inefficient. Presumably, efficiency can be increased by eliminating
"duplication of services" and "overlapping jurisdictions." Yet, we
know that efficiency can be realized in a market economy only if
multiple firms serve the same market. Overlapping service areas
and duplicate facilities are necessary conditions for the mainte
nance of competition in a market economy.

Can we expect similar forces to operate in a public economy?
If we can, relationships among the governmental units, public
agencies, and private businesses functioning in a public economy
can be coordinated through patterns of interorganizational ar
rangements. Such arrangements, in that case, would manifest
market-like characteristics and display both efficiency-inducing
and error-correcting behavior. Coordination in the public sector
need not, in those circumstances, rely exclusively upon bureau
cratic command structures controlled by chief executives. Instead,
the structure of interorganizational arrangements may create im
portant economic opportunities and evoke self-regulating tenden
cies. Some of these opportunities will now be examined.

Proportioning consumption and production possibilities. In a
world where goods subject to joint consumption vary from house
hold size to global proportions, the availability of an array of dif
ferently sized collective consumption and production units will
provide opportunities to realize diverse economies-of-scale.
Where heterogeneous preferences for public services exist, advan
tage can be gained by having relatively small collective consump-
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tion units. As long as a collective consumption unit can articulate
preferences for its own constituency and has access to a reasonably
equitable distribution of income, that unit can specify the mix of
services preferred, procure an appropriate supply of those services,
and pay for them. In such circumstances, a small collective con
sumption unit might contract with a large production unit and
each might take advantage of diverse scale considerations in both
the consumption and production of a public good or service.

It may also happen that the collective consumption unit is
large but that efficient production is realized on a smaller scale.
The appropriate consumption unit for users of interstate high
ways in the United States, for example, is probably a national one.
This national unit functions as a "provisioner" by developing ap
propriate specifications and financial arrangements for procuring
interstate highway services. However, variability in climatic and
geographic conditions over a large continental area are such that
the production and maintenance of services can be more effi
ciently supplied by smaller organizations. Thus, the U.S. Depart
ment of Transportation acts as a buyer of interstate highway
services from state highway departments and private contractors
that act as the principal production units.

The proportioning of diverse consumption and production
possibilities in a complex public economy will not occur automat
ically but requires a conscious pursuit of relative advantages by
those involved. An awareness that bigger isn't necessarily better
must precede a search for the combinations that generate the
highest level of user satisfaction for given expenditures of efforts.
Substantial improvements can be made.

Competition, bargaining, and cooperative efforts. If each col
lective consumption unit has potential access to several produc
tion units and is prepared to consider alternative options in
arranging for the supply of a public good or service, the relation
ships between consumption and production units will take on a
quasi-market character. The "market" in this case is not between
producers and individual consumers. We would expect such
market structures to fail. The quasi market, instead, arises in the
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relationships among collective consumption units and produc
tion units.

If the potential producers include an array of private vendors
and public agencies, an opportunity exists for bargaining between
consumption and production units to procure public goods or
services at least cost. Such an opportunity also creates incentives
on the part of the bargaining parties to increase levels of informa
tion and to develop indicators ofperformance. The availability of
competitive alternatives facilitates cooperation. Such alternatives
are always available in a competitive milieu.

Bargaining may also occur in a noncompetitive situation in
which multiple production units may be able to gain a joint benefit
by coordinating their actions with one another. Various police agen
cies may, for example, have mutual aid or joint operating agree
ments to provide backup services to each other in an emergency.
Peak-load capabilities may be maintained by drawing upon reserves
in other departments rather than requiring all departments to meet
their own separate peak-load demands from their own reserves.

Such joint efforts may be extended to organizing supplemental
public or private enterprises to supply a variety of indirect services
such as crime laboratories, police training academies, and joint dis
patching services. Where high levels ofinterdependency have devel
oped through cooperative arrangements, collective consumption
and production units can be expected to develop routine organiza
tional arrangements to reduce bargaining costs. These arrangements
often take the form of voluntary associations, meeting regularly;
with officials to set meeting agendas and arrange presentations.
Many of these associations may be formally organized with bylaws
and membership fees and employ a small permanent secretariat.

Conflict andconflict resolution. Ifmultiple collective consumption
and production units are creating significant externalities-some
public good in which many units can share-for one another, then
cooperative arrangements maintained under a rule of unanimity
can always be threatened by the presence of a holdout. In other
words, one collectivity may find it advantageous to hold out and
enjoy the benefits it can derive from the joint actions ofothers with-
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out assuming its proportionate share of the costs. If some holdouts
are successful in their strategy, others will follow suit. Cooperative
arrangements will fail, and there will be an erosion in welfare for
everyone concerned. The maintenance ofa holdout strategy and the
impending threat of tragedy may lead some to respond to holdouts
with threats or counterthreats. These, unless constrained by the
availability of institutions for adjudicating and resolving conflicts,
can escalate into violence and warfare.

A highly fragmented political system without substantial over
lap among its many jurisdictions is especially vulnerable to this
form of institutional failure. Americans refer to this as "balkaniza
tion." With overlapping units of government, conflicts among
governments at anyone level may be resolved by recourse to the
decision-making arrangements that exist at a more inclusive unit
of government. Such arrangements are inherent in federal sys
tems. The critical feature is the availability of legal, political, and
constitutional remedies to the parties injured as a consequence of
negative externalities that are generated by governmental action,
such as adversely affecting the property rights of others.

Courts have played an especially important role in resolving
conflicts among independent agencies and firms operating in a
public economy; They are competent to decide an issue without
dominating all channels of control and allocations of resources. In
contrast, when a chief executive in an integrated command struc
ture resolves conflicts among his subordinate public agencies, the
impact is rarely confined to discrete issues. It is likely to affect
future budgetary allocations, career opportunities for public em
ployees, and the organizational status of operating agencies.

In California, where contracting for public services is subject to
the greatest competitive pressure, county grand juries have assumed
a continuing responsibility for monitoring the operation ofintergov
ernmental contracts. Inappropriate use of tax funds by public agen
cies functioning as contract producers would transfer service costs
to the public treasury of the producing agency rather than paying
for them from the treasury of the benefiting community. Inappro
priate use of tax funds might also amount to subsidizing public
producers, which would drive private enterprises out of the
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business of producing public services even though they might be
more efficient at it. Grand juries inquiring into the discharge ofpub
lic trust by state and local agencies should help maintain the integrity
of market-like relationships and encourage competitive pressure.

Without appropriate mechanisms for processing conflicts and
monitoring the operation ofa public economy, contracting can be
used as an instrument for the grossest forms of political corrup
tion. Contracts with firms that are the chosen instruments of po
litical bosses have long been used as a means of milking public
treasuries, supplying the coffers of political machines, and creat
ing private fortunes. No system of economic relationships will
perform well without appropriate public policies and institutions
to enforce these policies.

Conflict arises when someone believes he or she is being
harmed by another's action. If the situation is remedied so that no
one is harmed, a net improvement in welfare will occur. Thus
conflict is as important an indicator of potential economic losses
as the red ink on a balance sheet. Mechanisms for conflict resolu
tion contribute to economic welfare when they formulate solu
tions that right wrongs and restructure arrangements so that
either everyone is left better off or no one is harmed or left worse
off But to maintain a system that is open to conflict and conflict
resolution, the participating parties in the system must have au
tonomous legal status with authority to sue and be sued and to
take independent decisions in advancing a set of interests. If pub
lic economies are to gain the advantage of quasi-market competi
tion and voluntary cooperation, they must be able to maintain
arm's-length relationships and have available to them institutions
that can adjudicate conflicts among parties with equal standing in
law. Adjudication does not occur in the absence of equal legal
standing; subordinates obey rather than cooperate.

ALTERNATIVES AND CHOICES

Other ways of organizing public-sector activities are not hard to
think of. One possibility is a bureaucratic system ofpublic admin-
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istration in which all relationships would be coordinated through
a command structure culminating in a single center of authority.
The public and private sectors would be treated as mutually exclu
sive; no place would exist for private enterprise in the organization
of such a system.

Another possibility is a system in which units ofgovernment are
collective consumption units whose first order of business is to ar
ticulate and aggregate demands for those goods that are subject to
joint consumption where exclusion is difficult to attain. Demands
are effectively articulated when decisions reflecting user preferences
about services are reached and funds are committed. Several options
are available for organizing production, including that of contract
ing with private vendors to produce specified goods or services. Re
lationships are coordinated among collective consumption and
production units by contractual agreements, cooperative arrange
ments, competitive rivalry, and mechanisms of conflict resolution.
In a public economy, no single center of authority is responsible for
coordinating all relationships. Market-like mechanisms can develop
competitive pressures that tend to generate higher efficiency than
can be gained by enterprises organized as exclusive monopolies and
managed by elaborate hierarchies of officials.

This new mode ofanalysis, which applies economic reasoning
to nonmarket decision making, should be used to reconsider the
basic structure of a public economy in a federal system of govern
ment characterized by overlapping jurisdictions and fragmenta
tion ofauthority. Changes that offer the prospect ofadvancing the
net well-being of everyone concerned should be experimented
with as being economically justified. In this mode of analysis the
exercise of political power is economically justified only when
benefits exceed costs; and is not justified as a means for the pow
erful to benefit themselves at the cost of the powerless. The critical
factor here is to begin with the nature of the goods involved, in
terms of exclusion, partial subtractibility, and measurability. To
the extent that such characteristics exist, elements of public
choice, in increasing degrees, can be introduced.

If the community of beneficiaries can be identified, then a
principle of fiscal equivalence can be relied upon to design a unit
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of government as a collective consumption unit. In this way, it is
the beneficiaries who bear the cost, exercise the dominant voice in
determining the quantity and/or quality of service to be made
available, and function as coproducers in achieving the desired re
sults. Wherever user charges or use taxes can be established, they
can be applied to give users a sense of reality about the costs inher
ent in alternative choices.

The particular forms of organization to use in establishing
collective consumption units-consumer cooperatives, municipal
corporations, public service districts, or other forms of govern
mental organization-are choices that can be taken by the rele
vant community of people so long as they bear the costs of the
service. The community of beneficiaries can, so long as they bear
the costs, also be assigned substantial constitutional authority to
establish and modify the terms and conditions that apply to the
future governance of any particular collective consumption unit.

The selection of appropriate arrangements for the supply and
delivery of a public service is open to several potential options.
The wider the range of these options, the greater the degree of
competitive pressure that will exist in any particular public service
industry. It is precisely this competitive pressure that offers pros
pects for the best performance, both in the sense of being respon
sive to user demands and in that of minimizing costs in doing so.
In a well-developed public economy, many collective consump
tion units may find advisable a mixed strategy in which they rely,
in part, upon their own production agencies but maintain exten
sive contractual arrangements with private enterprises and other
public agencies.

Competitive pressures are the key factor in maintaining the
viability of a democratic system of public administration. Sub
stantial incentives will exist among established businesses and gov
ernmental agencies to protect their own interests by restricting the
entry of competitive alternatives. If such efforts are successful,
competitive rivalry loses its capacity to enhance efficiency and de
teriorates into collusive efforts by some to gain dominance over
others. This risk is carried to the greatest extreme in the case of a
fully integrated monopoly solution. The traditional principles of
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public administration imply monopoly organization applied to
the entire public sector. Private enterprises, as producers of public
goods and services, can significantly improve the efficiency of the
public sector so long as competitive pressures can be openly and
publicly maintained. The emergence of public economies with
complexly structured competitive public service industries is one
of the important sources of institutional innovation to be
achieved in the American federal system of government. Compe
tition facilitates voluntary cooperation.



EIGHT

REs PUBLICA: THE EMERGENCE OF

PUBLIC OPINION, CIVIC KNOWLEDGE,

AND A CULTURE OF INQUIRY

T he term res publica is the source of a puzzle. It is the Latin
from which the term "republic" derives. Res means thing and

res publica seemingly refers to the public thing. Following the tra
dition of James Madison in essay 10 of The Federalist, "republi
can" government can be conceived as representative government.
But an anomaly remains about the association between republican
government conceived as representative government and some
thing that might be referred to as "the public thing." The two
concepts do not fit in a congruent way. Puzzles about the meaning
of terms sometimes reveal underlying problems pertaining to the
conceptualization of meaning rather than simple problems of def
inition. Publicness also implies openness. Is there, then, an essen
tial association between representativeness and openness in the
constitution oforder in the American federal system?

My response to these questions upon reflection is in the affir
mative. I have come to allude to "the public thing" as "an open
public realm," aware that "open" and "public" are redundant. The
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term "public" is also associated with the jurisdiction of "govern
ments." This is the meaning sometimes implied by "the public
sector": the governmental domain. The association of "public"
with the jurisdiction of "governments" may lead to an incorrect
association. When I use the term "open public realm," I am point
ing to a realm that is outside the jurisdiction of governments as
such. It is a nongovernmental realm that is an essential feature in
understanding the American federal system. That nongovern
mental realm is not a private realm. What emerge from the work
ings of the open public realm are many features pertaining to the
operation of a democratic society: public opinion, civic knowl
edge, and a culture of inquiry. Representativeness acquires its
meaning- as it interrelates processes for expressing thoughts and
feelings with processes of collective choice and collective action.

In this essay, I shall first consider some reflections about the
meaning of the term "republic." Second, I shall attempt to indi
cate some of the features that are constitutive of an open public
realm. Third, I shall reflect upon the properties that emerge from
the workings of institutions in the open public realm and their
importance to American federalism.

THE MEANING OF REpUBLIC (REs PUBLICA)

In the concluding section of the last chapter in volume 1 of De
mocracy in America, Tocqueville addresses himself to the nature of
republican institutions in the United States and their durability.
He contrasts American and European distinctions. "What is un
derstood by a republican government in the United States,"
Tocqueville asserts,

is the slow and quiet action of society upon itself. It is a regular
state of things really founded upon the enlightened will of the
people. It is a conciliatory government, under which resolu
tions are allowed to ripen, and in which they are deliberately
discussed, and are executed only when mature. The republicans
in the United States set a high value on morality, respect reli-
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gious beliefs, and acknowledge the existence of rights. They
profess to think that a people ought to be moral, religious and
temperate in proportion as it is free. What is called the republic
in the United States is the tranquil rule of the majority, which,
after having had time to examine itself and give proof of its
existence, is the common source of all the powers of the state.
But the power of the majority itself is not unlimited. Above it
in the moral world are humanity, justice and reason; and in the
political world, vested rights. The majority recognizes these two
barriers, and if it now and then oversteps them, it is because, it
has passions and, like them, it is prone to do what is wrong,
while it discerns what is right. [(1835) 1945, 1: 416]
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To this, Tocqueville contrasts a European conception in which

a republic is not the rule of the majority as has hitherto been
thought, but the rule of those who are strenuous partisans of
the majority. It is not the people who predominate in this kind
of government, but those who know what is good for the peo
ple, a happy distinction which allows men to act in the name of
nations without consulting them and to claim their gratitude
while their rights are being trampled under foot. A republican
government, they hold, moreover, is the only one that has the
right ofdoing whatever it chooses and despising what men have
hitherto respected, from the highest moral laws to the vulgar
rules of common sense. Until our time it has been supposed
that despotism was odious, under whatever form it appeared.
But it is a discovery of modern days that there are such things
as legitimate tyranny and holy injustice, provided they are exer
cised in the name of the people. [Ibid., 416-17]

Elsewhere, Tocqueville characterizes the French Revolution as
being the enemy of both royal and provincial institutions and as
manifesting hostility both to despotic power and to checks upon
the abuse of despotic power: "[I] ts tendency was both to
republicanize and to centralize" (ibid., 96). It republicanized by
acting in the name of the people and exercised a monopoly of the
authority to govern by acting through centralized instrumentali
ties of political and administrative control. Such a system has the
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appeal of simplicity and generality. Complicated systems are re

pugnant to such an approach, which favors the conception of "a

great nation composed of citizens all formed upon one pattern
and all governed by a single power" (ibid., 2: 289).

The very next notion to that of a single and central power which
represents itself to the minds of men in the age of equality is the
notion of a uniformity of legislation. As every man sees that he
differs but little fi-om those about him, he cannot understand why
a rule that is applicable to one man should not be equally applica
ble to all others. Hence the sllghtest privileges are repugnant to his
reason; the faintest dissimilarities in the political institutions ofthe
same people offend him, and uniformity of legislation appears to
him to be the first condition ofgood government. [Ibid.]

Profound puzzles arise from such efforts to republicanize and

centralize at the same time. These puzzles are associated with

Tocqueville's reference to a democratic despotism involving "an

immense and tutelary power" that regards citizens "as more than

kings and less than men" (ibid., 318, 319). Such a society,
Tocqueville argues, will be characterized by

an innumerable multitude of men, all equal and alike, inces
santly endeavouring to procure the petty and paltry pleasures
with which they glut their lives. Each of them, living apart, is a
stranger to the fate of the rest; his children and his friends con
stitute to him the whole of mankind. As for the rest of his fel
low citizens he is close to them, but he does not see them; he
touches them, but does not feel them; he exists only in himself
and for himself alone; and if his kindred still remain to him, he
may be said at any rate to have lost his country. [Ibid., 318]

The corollary to the erosion ofthe bonds of community for struc

turing the place of government in such a society is described by

Tocqueville in the following way:

Above this race of men stands an immense and tutelary power,
which takes upon itselfalone to secure their gratification and to
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watch over their fate. That power is absolute, minute, regular,
provident, and mild. It would be like the authority of a parent
if, like that authority, its object was to prepare men for man
hood; but it seeks on the contrary to keep them in perpetual
childhood; it is well content that the people should rejoice, pro
vided that they think of nothing but rejoicing. For their happi
ness such a government willingly labors, but it chooses to be the
sole agent and the only arbiter of that happiness; it provides for
them security, foresees and supplies their necessity, facilitates
their pleasures, manages their principal concerns, directs their
industry, regulates the descent of property and subdivides their
inheritance: what remains but to spare them all the care of
thinking and all the trouble of living? [Ibid.]
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Tocqueville's allusion to republican government as being the
"slow and quiet action of the society on itself" requires us, then, to
reconsider what it is that Madison had to say about republican gov
ernment in essay 10 of The Federalist. In presenting his argument
there, Madison is preoccupied with the problem ofhow democratic
societies attempt to cope with conflict so that justice can be done,
and majority factions are not allowed to prevail over individual
rights or minority interests. The potential for majority tyranny was
recognized as a fundamental tension in any system of popular
(democratic) government. Under majority rule a majority could,
under the cloak of law, unjustly oppress and tyrannize others.

In advancing his argument, Madison distinguishes between a
pure democracy, where all "citizens assemble and administer the
government in person," and a "republic," where government is
organized through a "scheme of representation" (Hamilton, Jay,
and Madison [1788] n.d., 59). A republican government is thus
defined as government by representatives. The core concept in re
publican government would then be representative government.

For Madison, a scheme of representation ameliorates the tu
multuous lack of decorum in a multitude and allows for a more
select body to give consideration to relationships between partic
ular interests and the common good. He argues further that "that
same advantage which a republic has over a democracy, in control
ling the effect of faction, is enjoyed by a large republic over a small
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republic" (ibid., 61). A more extended republic includes a greater
diversity of interests than a more confined republic. A scheme of
representation for the more extended republic will allow for a
greater detachment on the part of representatives from the imme
diate interests that fire people's passions.

Alexander Hamilton advances a somewhat similar line of ar
gument in essay 35 of The Federalist when he recognizes that peo
ple will seek out for their representatives those who make it a
practice in life to take account of and represent the interests of
others. Lawyers, for example, make it their business to represent
and act for others. People who have this experience are required to
develop intellectual skills in articulating the interests of others, to
consider the implications that follow from those interests and how
it may be possible to achieve a mutually agreeable resolution of
interests. There are mediating and representing processes ofgover
nance in which intermediaries may function as more effective
problem-solvers than the principal adversaries themselves.

An argument for an extended republic views the mediating
role of a representative legislature to be sufficient to determine
what is in the public good. This is the core of the argument ad
vanced by Jeremy Bentham, who presumed that representatives
who draw upon resources of goodwill in representing others are
capable of knowing the greatest good of the greatest number. The
exercise of such authority is the essential condition for good gov
ernment. The people do not rule in such circumstances. Those
who presume to know the greatest good of the greatest number
rule in the name of the people. Democracy is not a reality but an
illusion: an oligarchy acting in the name of the people. It is the
greater diversity of interests and the mediating effect of represen
tative government that enable those who argue on behalf of an
extended republic to find a resolution to the problem of majority
tyranny.

The key passage in the closing paragraph of Madison's essay,
however, refers to both the "extent' and "proper structure' of the
Union as affording a republican remedy to the republican disease of
majority tyranny (my emphasis). Even within the confines of essay
10, Madison asserts that "it is vain to say that enlightened statesmen



REs PUBLICA 205

will be able to adjust these clashing interests, and render them sub
servient to the public good. Enlightened statesmen will not always
be at the helm" (ibid., 57). Hamilton, in essay 6 of The Federalist,
argues that men who occupy leading positions in human societies
"whether the favorites of a king or of a people have in too many
instances abused the confidence they possessed; and assuming the
pretext of some public motive, have not scrupled to sacrifice the
national tranquillity to personal advantage or personal gratification"
(ibid., 28). Both Hamilton and Madison presume that "in every
political institution, a power to advance the public happiness in
volves a discretion which can be misapplied. and abused" (ibid.,
260). The potentials for opportunism, corruption, and exploitation
ofothers pervade governmental institutions.

The"extent" of a republic implies reference to size, and size
pertains to both territorial domain and to population. In general
discussions ofsize as a variable that needs to be taken into account
in the design of political institutions, both Hamilton and Madi
son are aware that a curvilinear relationship is involved. They do
not accept the simple proposition that the greater the extent of a
republic the better. In discussing the organization of deliberative
assemblies in essay 55 of The Federalist, Madison specifically re
jects reliance upon "arithmetical principles in political calcula
tions." In organizing a deliberative assembly that functions as a
national legislature, he presumes that sixty or seventy members is
better than six or seven. But it does not follow that six or seven
hundred would be a better repository of public trust. If extended
to six or seven thousand, "the whole reasoning," Madison argues,
"ought to be reversed" (ibid., 361).

There is a problem in organizing all deliberative groups: a
cabal of a very few may have perverse tendencies, while serious
asymmetries arise in the deliberation of large assemblies. Human
beings are hard-wired so that only one speaker can be heard and
understood at a time. Beyond a very small threshold, deliberative
bodies depend upon someone to preside and exercise control over
an agenda and maintain ordered deliberations. All democratic as
semblies are, as I argue in Chapter 4, subject to strong oligarchical
tendencies that increase with size.
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Such patterns are not confined to direct democracies, where
all citizens participate in the governing assembly, but apply also to
representative assemblies. In representative bodies, Madison ar
gues, two sets ofcalculations apply. The number of electors needs
to be confined so that a representative is knowledgeable of the
"local circumstances and lesser interests" of those who are repre
sented. The other calculation pertains to the size of the delibera
tive assembly itself (Hamilton, Jay, and Madison [1788] n.d., 60).
The simple, extended, and populous republic cannot give proper
attention to both sets of calculations. A federal system of gover
nance, by contrast, "forms a happy combination in this respect:
the great and aggregate interests being referred to the national, the
local and particular interests to the State legislature" (ibid.).

Where relationships among variables are of a curvilinear na
ture and interact in complex configurations, it is not possible to
presume that the "extent' of a republic can be treated indepen
dently of "proper structure." Furthermore, the very large extended
republic cannot be organized as a simple republic and take ac
count ofthe way that particular interests relate to diverse commu
nities of interest. Instead, simple extended republics always
confront the condition in which "the countenance of the govern
ment may become more democratic, but the soul that animates it
will be more oligarchic. The machine will be enlarged but the
fewer, and often the more secret, will be the springs by which its
motions are directed" (ibid., 382).

We cannot expect a simple command-and-control relation
ship to work well in an extended republic where electors select
representatives to function in a national assembly, and where the
national assembly can determine the public good and prescribe
rules of law that are to be uniformly enforced throughout a nation
as though there were only individuals and a single overarching
government. Human artisanship requires the proportioning of
too many variables whose relationships with one another are likely
to be curvilinear and interactive. Societies cannot rely upon sim
ple command-and-control mechanisms if people are to take best
advantage ofthe opportunities that are available to them. Further,
the "encroaching spirit of power" and the "insufficiency ofparch-
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ment barriers" mean that republican institutions are extraordinar
ily vulnerable to those who, "assuming the pretext ofsome public
motive, [do] not scruple to sacrifice the national tranquillity to
personal advantage or personal gratification" (ibid., 28).

Madison then has reference to the "policy of supplying by op
posite and rival interests the defect of better motives" in constitut
ing a federal system ofgovernment: "These inventions of prudence
cannot be less requisite in the distribution of the supreme powers of
the State" (ibid., 337-38). From this basic constitutional principle
I conclude that "proper structure" is no less requisite than the "ex
tent" ofa republic. I further conclude that it is erroneous to believe
that a greater diversity of interests associated with an extended re
public, mediated only by representative institutions, is sufficient to
resolve the problem of majority tyranny.

These conclusions are reinforced by Hamilton's emphasis
upon the importance ofa federal system ofgovernment in provid
ing a people with a structure of opportunities for choice:

The people, without exaggeration, may be said to be entirely
the masters of their own fate. Power being almost always the
rival of power, the general government will at all times stand
ready to check the usurpations of the state governments, and
these will have the same disposition towards the general govern
ment. The people by throwing themselves into either scale, will
infallibly make it predominate. If their rights are invaded by
either, they can make use of the other as the instrument of re
dress. How wise will it be in them by cherishing the union [i.e.,
a federal system ofgovernance] to preserve to themselves an ad
vantage that can never be too highly prized! [Ibid., 174]

The objection can be made that Hamilton's safeguards will yield
stalemate and deadlock. In order to understand how people might
become masters of their own fate, we need to go beyond institu
tions of representation, a separation of powers, checks and bal
ances, and federal arrangements and concern ourselves with the
constitution of the open public realm. Why is the autonomy of
people to function in an open public realm an essential feature of
American federalism? People cannot be masters of their own fate
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in the presence of either preemptive strategies pursued by their
representatives or interminable stalemate and deadlock.

THE CONSTITUTION OF THE OPEN

PUBLIC REALM (REs PUBLICA)

The constitution of the open public realm should be distin
guished from the instrumentalities of government, narrowly con
strued. How can we elucidate that constitution? Let us begin with
those provisions of constitutions that place limits upon the au
thority of government while correlatively stating the rights re
served to persons or citizens. A5 the discussion of the theory of
American federalism in Chapter 2 indicates, these are usually ar
ticulated as "bills of rights" expressed as the inalienable rights of
persons or citizens. Their place in constituting the open public
realm is the reason why these rights should be conceived as public
rights accruing to persons and citizens rather than private rights.

Freedom of speech and press implies authority to communi
cate with others without interference from the instrumentalities
of government that have recourse to the powers of the sword.
Limits upon the taking of property and the authority of persons
to enter into contractual arrangements with one another enable
people to fashion a variety ofassociated relationships. Contractual
provisions are then recognized as having the binding effect of law.
This establishes an independent source of law growing from the
working arrangements devised by people in ordering their rela
tionships with one another on the basis of mutual agreement or
willing consent. Voluntary agreement to contractual arrange
ments is equivalent to an implicit rule of unanimity among those
involved. These working arrangements may become a part of the
customs or traditions of the "common law."

The constitution and operational autonomy of the institutions
ofthe civil society thus turn critically upon inalienable rights ofper
sons and citizens, with correlative limits upon the authority of the
instrumentalities of government as specified in a limited national
constitution, state constitutions, and local charters. Many ofthe in-
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stitutions of civil societies, including families, business firms, trade
unions, and all voluntary associations, are organized through what
amount to governable contracts. Such contracts provide for revi
sion, resolving disputes, and penalties for breaching the rules of as
sociation that are enforceable either under the rules of civil
procedure or by arbitration. Voluntary associations have an autono
mous standing based upon the authority of individuals to contract
with one another and to hold property as shares in the assets ofthat
voluntary association. Religious institutions and the press have an
autonomous standing based upon freedom of the press and the free
exercise of religion. These institutions are also organized through
rules ofvoluntary association.

The constitution of the French republics is based upon differ
ent conceptions. As I understand those conceptions, the National
Assembly is vested with the sole and exclusive legislative authority.
Legislative authority is then exercised in relation to a general code
of law-the Code Napoleon. The basic axiomatics of the Code
Napoleon, the Civil Code, are grounded in the Declaration of the
Rights of Man. The civil law pertains to the exercise of nongov
ernmental authority; thus civil law is conceptualized as private law
subject to adjudication in civil law courts. Contests over the exer
cise ofgovernmental authority are subject to adjudication through
bureaucratic channels by processes established by the Council of
State, an administrative court. Administrative law in France sub
sumes all matters pertaining to governmental authority. No sepa
rately identifiable jurisprudence of constitutional law exists in
France. The public realm is conceived as pertaining to govern
mental jurisdiction; the private realm is subject to adjudication
under the provisions of civil law by civil law courts.

The theory of American federalism does not recognize a sole
and exclusive legislative authority. People exercise fundamental
legislative prerogatives in specifying the terms and conditions of
government by constitutions formulated and revised through pro
cesses of constitutional decision making. Legislative bodies all ex
ercise a limited authority to make and revise statutory law. Persons
legislate in relation to one another through their authority to con
tract with one another. France, too, has a law of contracts, but
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there is always an effort to rationalize the law ofcontracts with the
Civil Code in which civil law is conceptualized as private law ex
ercised under sole and exclusive legislative authority of the Na
tional Assembly. Equivalent features of law fit into differently
conceptualized configurations of relationships; code-law jurispru
dence is never fully commensurate with common-law jurispru
dence; and constitutional law is never fully commensurate with
administrative law.

The critical magnitude of these differences, then, is the role of
an open public realm that is public by virtue of its openness rather
than its identification with instrumentalities of government as
such. The autonomy of the open public realm is of basic impor
tance in establishing self-governing capabilities that exist in the
society itself. Because of this autonomy, individuals can function
first as their own governors and then in establishing a variety of
institutional arrangements that function as self-governing ar
rangements, without prior authorization, licensure, or tutelage by
governmental authorities as such. Relationships among autono
mous units and agencies of government, as in the organization of
public economies, are largely organized by contractual and coop
erative arrangements. The interrelationship among autonomous
governmental agencies and units of government occurs in the
open public realm.

The way in which the open public realm gets linked to insti
tutions of government is of considerable importance in a demo
cratic society. In the American federal system these linkages apply
to the multiple units of government and to multiple decision
structures within each unit of government. Representation occurs
through diverse representatives who act in multiple agency rela
tionships in their discharge of public trusts on behalf of commu
nities of people. For people to represent or be represented implies
that they are capable of thinking for themselves, communicating
with others, and developing a shared community of understand
ing of what it means to act on behalf of others. The very act of
sorting out legislative, executive, and judicial aspects in the rule
ruler-ruled relationship implies that law itself takes on a public
ness when it is formulated in bodies that are independent of those
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charged with scrutinizing its application and enforcement. The
validity of law depends upon the concurrence of legislative, exec
utive, and judicial instrumentalities, not upon the command of a
single supreme authority.

To presume that republican government is equivalent to rep
resentative government, and that the more extended a republic is
the more it will afford "a republican remedy for the diseases most
incident to republican government" (Hamilton, Jay, and Madison
[1788] n.d., 62), is not a correct inference to be drawn from The
Federalist. The open public realm is a necessary complement to
representative institutions in Madison's search for republican rem
edies to the diseases most incident to republican governments.

THE OPEN PUBLIC REALM AND THE
SCHOOLING OF EXPERIENCE

It is the open public realm and the way it gets linked to the more
formalized structures ofgovernment that make processes ofgover
nance accessible to citizens. The members of legislative bodies (ex
cept in town meetings), officers ofexecutive agencies, and judicial
magistrates comprise only a small minority of the population in
American society. The constitution of the open public realm is
where the members ofAmerican society experience what it means
to live in a democratic society. People learn from their experience
in light of the structural conditions that are constituted as instru
mentalities of government and the information and knowledge
which emerge from engaging in the associated processes of discus
sion, deliberation, and choice and what it means to act in light of
those processes.

The structural conditions implied by the stipulations and
rules embodied in a constitution provide at best for a specifica
tion of the context-a framework-for formulating, acting
upon, enforcing, and determining the proper application of
rule-ordered relationships in a society. People need to know
what it is that they are doing in these contexts. Discussion, de
liberation, and the achievement of resolutions are cognitive
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processes that inform actions. The context structures; the delib
erations at work in structures elucidate information, clarify al
ternatives, and facilitate inquiry; actions transform, and what is
transformed is what emerges.

Efforts to address problematic situations always have a
knowledge component. Citizens learn from the way in which
institutional arrangements structure their participation in a
society and from what that participation means in light of the
results to be achieved. Learning from experience in such circum
stances implies that all institutional arrangements have an edu
cative character. I refer to this learning from experience as the
"schooling of experience" because Tocqueville explicitly refers to
three types of experience that serve to school citizens in exercis
ing the prerogatives of government: participation in town meet
ings, serving as jurors, and creating and participating in
voluntary associations. To this we must add the prior place of
religion as "the first of their political institutions" even though
it has "no direct part in the government of society" (Tocqueville
[1835] 1945,1: 305).

Churches as religious associations function in an open public
realm and contribute to the way in which people think about
themselves, their relationship to their universe, and how they re
late to one another. These presuppositions help to shape a univer
sal consensus that gains expression in what Tocqueville refers to as
"the idea of right."

The idea of right is simply that of virtue introduced into the
political world. It is the idea of right that enables men to define
anarchy and tyranny, and that taught them how to be indepen
dent without arrogance and to obey without servility. The man
who submits to violence is debased by his compliance; but
when he submits to that right of authority which he acknowl
edges in a fellow creature, he rises in some measure above the
person who gives the command. There are no great men with
out virtue; and there are no great nations-it may also be
added, there would be no society [i.e., "civil" society]-without
respect for right; for what is a union of rational and intelligent
beings who are held only by force? [Ibid., 1: 244-45]
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An idea of right is achieved by applying a method of norma
tive inquiry inherent in the Golden Rule to interdependent rela
tionships with one's equals on an individual-to-individual basis in
dealing with the exigencies of everyday life: "the principle which
the child derives from the possession of his toys is taught to the
man by the objects which he may call his own" (ibid., 245). These
observations anticipate Jean Piaget's The Moral Judgment of the
Child ([1932] 1969), where learning how to devise variations in
the rules of games that children play is viewed as the basis for the
development of moral judgments about what distinguishes fair
ness from unfairness and so right from wrong. Among a free
people, the metaphysical roots of religious teachings pervade the
experiences of everyday life.

An opportunity available to most people is to have some share
in the affairs of a neighborhood community, a village or, among
New Englanders, the township. Self-organizing capabilities exist
at the village level in all societies. With the advance of human
civilization, Tocqueville argues, the more enlightened are apt to be
intolerant of the blunders that are made by the coarser elements of
humanity found in villages; and thus the independence ofvillages
is apt to be destroyed by those who exercise supreme authority in
a society. Tocqueville, however, sees municipal institutions as the
basic institutions for collective action in a free society because
"town meetings are to liberty what primary schools are to science;
they bring it within the people's reach, they teach men how to use
and how to enjoy it" ([1835] 1945, 1: 61). The governance of the
townships came the closest of any unit ofgovernment to being an
open public realm. The basic authority to take collective decisions
resided in a town assembly in which all freeholders were eligible to
participate. The implementation of resolutions of an assembly
was entrusted to a board of selectmen and to a multitude of town
officers assigned specific administrative responsibilities. The se
lectmen monitored the performance of other elected town offi
cials. Citizens monitored their selectmen, other town officials,
and each other.

Instead of relying upon a hierarchy of superior-subordinate
relationships to achieve accountability among the numerously
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elected administrative officials, the American system of township
government relied upon the judiciary. An official was held ac
countable to general standards of law in the discharge ofhis func
tions, and citizens could seek recourse to the judiciary to procure
the general enforcement of law. An official acting beyond the
scope of law was no longer acting in an official capacity, but was
liable as an individual potentially culpable of wrongdoing. This
link between the exercise of elective authority and judicial power
in the discharge of administrative responsibilities revealed to
Tocqueville a system of administration that was fundamentally
different in its principles of organization from those found in
France.

The courts ofjustice are the only possible medium between the
central power and the administrative bodies; they alone can
compel the elected functionary to obey without violating the
rights of the electors. The extension of judicial power in the
political world ought therefore to be in the exact ratio to the
extension of the elective power; if these two institutions do not
go hand in hand, the state must fall into anarchy or into servi
tude. [Ibid., 74]

The distribution of authority into a multitude of hands gains
coherence by the way in which the ordinary relationships of life
achieve a complementarity with one another as the characteristic
features of a community. The government emanates from the gov
erned: "the people was always sovereign in the township" (ibid.,
68). In such a system of governance, every individual

obeys society, not because he is inferior to those who conduct it
or because he is less capable than any other of governing him
self, but because he acknowledges the utility of an association
with his fellow men and he knows that no such association can
exist without a regulating force. He is subject in all that con
cerns the duties of citizens to each other; he is free and respon
sible to God alone, for all that concerns himself. Hence, arises
the maxim, that everyone is the best and sole judge of his own
private interest, and that society has no right to control a man's
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actions unless they are prejudicial to the common weal or un
less the common weal demands his help.... The townships are
generally subordinate to the state only in those interests [thatJ
are common to all of the others. They are independent in all
that concerns themselves alone.... [Ibid., 64-65J
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In such circumstances, each individual is first his or her own gov
ernor. The town is independent in all that concerns itself alone,
but subject to general laws of the state as these apply across nu
merous towns. These principles are subject to reiteration as they
apply to the autonomy of each state with regard to its internal
affairs, subject to the general laws of the union as these apply to
the affairs of the several states. A loose hierarchy of law exists in an
open society without a centralized hierarchy of administrative
functionaries. Citizens learn the rudiments ofdemocracy by their
direct participation in the governance of their own local commu
nity as essentially an open public realm.

In the constitution of the judiciary, Tocqueville sees the cir
cumstance where the jury "may be regarded as a gratuitous public
school, ever open, in which every juror learns his rights, enters
into daily communication with [those learned in the law] and be
comes practically acquainted with the laws" (ibid., 285) from the
conduct of proceedings that are addressed to jurors. The partici
pation of citizens in juries "teaches men to practice equity; every
man learns to judge his neighbors as he would himself be judged"
(ibid., 284). Tocqueville considers citizen participation in juries to
be as important as universal suffrage in the constitution of the
American system of governance (ibid., 283).

The importance of the jury is reinforced by a distinctive feature
ofAmerican jurisprudence in which a constitution "governs a legis
lator as rpuch as a private citizen" (ibid., 101): "all the citizens have
the right ofindicting public functionaries before the ordinary tribu
nals and all of the judges have the power of convicting public offi
cers" (ibid., 103). The exercise of judicial authority also has a
significant autonomy from the way disputes are initiated and the
way the judicial process is articulated through the pleas of the par
ties to an action in accordance with formal rules of procedure and
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evidence. The proceedings are conducted by those learned in the
law, but the communication is directed to jurors, who participate in
the taking ofjudicial decisions, in a language that is comprehensible
to ordinary citizens.

Since all political questions are likely to be contested as a judi
cial matter, Tocqueville argues that all parties in American society
"are obliged to borrow, in their daily controversies, the ideas, and
even the language, peculiar to judicial proceedings." Lawyers "in
troduce the customs and technicalities of their profession into the
management of public affairs." In turn, the jury extends this habit
to all elements of society.

The language of the law thus becomes, in some measure, a vul
gar tongue; the spirit of the law, which is produced in the
schools and the courts of justice, gradually penetrates beyond
their walls into the bosom of society, where it descends to the
lowest classes, so that at last the whole people contracts the hab
its and the tastes of the judicial magistrate. [Ibid., 280]

The mode ofjudicial inquiry comes to pervade a sense ofdue pro
cess applicable to the way that people address problems and re
solve conflicts among themselves.

The third type of experience accessible to every citizen, which
Tocqueville views as critical to citizenship in American society, is
the experience of forming associations to gain the advantage of
joint efforts in accomplishing tasks that individuals cannot ac
complish by acting alone.

Americans of all ages, all conditions, and all dispositions con
stantly form associations. They have not only commercial and
manufacturing companies, in which all take part, but associa
tions ofa thousand other kinds, religious, moral, serious, futile,
general or restricted, enormous or diminutive. The Americans
make associations to give entertainments, to found seminaries,
to build inns, to construct churches, to diffuse books, to send
missionaries to the antipodes; in this manner they form hospi
tals, prisons, and schools. . .. Wherever at the head of some
new undertaking you see the government in France, or a man
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of rank in England, in the United States you will be sure to find
an association. [Tocqueville (1840) 1945, 2: 106]
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The society is, in effect, an "immense assemblage of associations"
(ibid.). The American press is constituted as an implicit assem
blage of associations that purveys information and stimulates ac
tivity in public affairs.

Americans activate their participation within the institutions
of state and national governments by associating themselves to
gether in what Tocqueville refers to as "political associations."
People, Tocqueville argues, "cannot belong to these associations
for any length of time without finding out how order is main
tained among a large number of men and by what contrivances
they are made to advance, harmoniously and methodically, to the
same object.... Political associations may therefore be considered
large free schools, where all of the members of the community go
to learn the general theory of association" (ibid., 116).

By learning to associate together through covenantal methods
to accomplish tasks that cannot be accomplished by acting alone,
Tocqueville argues, Americans learn to impose the social virtues
upon their conception of self-interest. "Self-interest, rightly un
derstood" turns upon a right understanding of how to take ac
count of the interests of others as one acts in relation to them.
This is how Americans ameliorate tendencies toward egoism and
individualism in their social activities. The place of the immense
assemblages of associations that are constitutive ofAmerican soci
ety and that activate its system ofgovernance can then be general
ized: "In democratic countries the science of association is the
mother of science: the progress of all else depends upon the prog
ress it has made" (ibid., 110).

THE EMERGENCE OF PUBLIC OPINION,

CIVIC KNOWLEDGE, AND A CULTURE OF INQUIRY

The operation of the open public realm and the way it gets linked
to the structures of governmental decision making is the source,
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then, of a shared community of understanding that a people de
velops in solving problems cooperatively. This is the foundation
for the emergence of public opinion and the spirit of community.
These ways of thinking go deeper than simply holding an opinion
about how to cope with some contemporary problem. They in
volve basic presuppositions about human nature, the universe in
which life acquires its meaning, and how to relate to one another.
The open public realm is where people are continually pressing
one another and giving expression to ideas that form a public phi
losophy: civic knowledge grounded in a civic religion.

If people in a democratic society are to cope with problems that
accrue through time, they need to achieve a level of knowledge and
civilization where they can address difficulties as problems and con
ceptualize alternative ways for resolving those problems. Tocqueville
suggests that there may be peoples who "are unable to discern the
causes oftheir own wretchedness" and who "fall a sacrifice ofthe ills
ofwhich they are ignorant" ([1835] 1945,1: 23l). A people cannot
learn from· their experience in such circumstances. Human beings
are always prone to error, and it becomes necessary to confront ideas
with the results of experience.

If people are to become masters of their own fate, the struc
tures appropriate to a self-governing society need to encompass
processes that are capable of maintaining a culture of inquiry and
problem solving that has error-correcting potentialities. It is not
enough to win elections and put together winning coalitions in
diverse decision structures. People need to address the substantive
characteristics of practical problems that exist in a world of limit
ing conditions. Viewed from an experimental perspective, legisla
tive functions are primarily conjectural, attempting to confront
the future course of events contingent upon a change of policy.
The taking of executive action is operational in characteristics, fit
ting appropriate actions to specifiable contingencies. In turn, ad
judicatory arrangements focus upon the consequences that follow
from collective action in assessing the possibility that injuries have
been committed. When linked together in an experimental prob
lem-solving mode, the actions taken through diverse decision
structures can be viewed as testing the warrantability of the con-
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jectures used to inform the processes of collective decision mak
ing. Error-correcting potentials arise in the use of an experimental
mode to take collective decisions and to assess the consequences
that follow from collective action. Advancement of human
knowledge can occur in light of the diverse experimentations that
characterize collective action in human societies.

The methodological significance of using an experimental
mode for this purpose is reflected in the cumulative effect of con
testation, for

the oftener [a] measure is brought under examination, the
greater the diversity of the situation of those who are to exam
ine it, the less must be the danger of those errors which flow
from want of due deliberation, or of those missteps which pro
ceed from the contagion of some common passion or interest.
[Hamilton, Jay, and Madison (1788) n.d., 477]

An appropriate use of diverse structures offers the prospect of
yielding error-correcting potentials that require human beings to
go beyond winning elections and putting together winning coali
tions. Hamilton's "due deliberation" fosters the conduct of in
quiry in an experimental problem-solving mode where the diverse
decision structures are appropriately linked to an open public
realm. This is why a system of governance characterized by feder
alism and polycentricity can achieve rationality only by reference
to an open public realm as its core.

Any particular society acting upon a limited set of presupposi
tions and conceptions to constitute a system of order can explore
only a limited range ofpossibilities. Tocqueville's reference to a great
experiment to construct society upon a new basis is worthy ofcriti
cal study for what can be learned from it. But there have been other
experiments to construct societies upon other bases, experiments
drawing upon conjectures of revolutionary importance. The Rus
sian revolutions of 1917 and the Soviet experiment to construct so
ciety upon another basis are efforts of comparable importance. It is
as we draw upon diverse experiments to construct societies upon
different bases that we can learn from each other's experiences.
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An open public realm must, however, be the context in which
those who participate in public affairs can draw upon diverse ex
periences. Life becomes impoverished or enriched in proportion
to our capabilities to draw upon the efforts of others to overcome
the severe limits that apply to what one can do for oneself when
acting alone. But the range ofhuman experiences, with the assem
blages of associations that coordinate what each does both for
oneself and for others, needs to be sufficiently diverse so that we
acquire the learning that can accrue from human institutions.

Alex Weissberg (1952) refers to Soviet society and the Mar
quis de Custine ([1839] 1989) to the empire of the tzar as "a con
spiracy of silence." Each sees this conspiracy as being evoked by
the autocratic character of the political regime. Custine suggests
its source when he observes that "under an absolute government
every indiscretion of speech is equivalent to a crime of high trea
son" (ibid., 294). When this is so, everyone imposes a tight self
censorship, which is censorship in its most pervasive form. A
conspiracy of silence exists. Public opinion and civic knowledge
about affairs in a society are repressed. A culture of inquiry cannot
develop. One seeks to avoid causing an offense; one does what one
is told to do. These principles were as operable under Stalin's au
tocracy as under the autocracy ofany tzar. In his efforts to restruc
ture Soviet society, Gorbachev's call for glasnost-openness-is a
recognition of the importance ofan open public realm to a society
that might reform itself. But for a society long dominated by a
conspiracy of silence to develop a critical awareness of alternative
possibilities will be a difficult achievement.

Americans face another type ofchallenge: how to sort out the
relevant information to address problematical situations when
multitudes of people are clamoring to have their say. The human
brain is hard-wired so that each individual can address only one
problem at a time. It is difficult to use one's cognitive facilities in
both a critical and a constructive way amid the multitudes who
scurry for attention. There is no "time" for reflection when every
one demands a say:

Ifhuman beings are to be masters of their own fate, they must
learn to discern the causes of their own wretchedness, to paraphrase
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Tocqueville, and gain access to alternative ways of restructuring
order in human societies. This cannot be done when everyone scur
ries for attention. We can do so only ifwe take care to think about
the troubles of living in highly interdependent patterns of social re
lationships, patterns where opportunities for "opportunism" and
exploitation abound amid possibilities for mutually respectful and
productive ways of relating to one another.

We must be able to draw upon the experiences of others if we
are to develop a critical awareness of our own experiences and our
own limitations, and of the alternatives that are available for the
unfolding ofhuman potentials. These conditions can be met only
when we can have reference to open, public realms to engage in
inquiry about efforts to solve common problems. We learn to gov
ern ourselves and to participate in the vast assemblages ofassocia
tions that are constitutive ofAmerican society as we learn how to
relate constructively to one another in an open society. It is not
governments that govern; it is citizens who govern. Collective de
cisions can be transformed into collective actions only when
people learn how to coordinate their activities with one another in
complementary ways.



NINE

POLYCENTRICITY: THE STRUCTURAL BASIS

OF SELF-GOVERNING SYSTEMS

I n Chapter 6 it was asserted that traditional patterns of metro
politan government make up a "polycentric political system,"

in which there exist many decision-making centers, formally inde
pendent of each other. To the extent that these political jurisdic
tions take each other into account in competitive relationships,
enter into contractual and cooperative relationships, or turn to
central mechanisms to resolve conflicts, they may exhibit coher
ent, consistent, and predictable patterns of behavior and may be
said to function as a "system." These assertions referred to units of
government in the context of metropolitan areas. They raise the
question of whether general sets of relationships can exist where
multiple units, formally independent ofone another, can function
interdependently as polycentric systems capable of yielding emer
gent patterns of order. Systems of governance occur wherever
complementary arrangements for formulating, using, monitor
ing, judging, and enforcing rules exist.

If the conditions applicable to polycentric orders can be general
ized to apply to all patterns oforder in a society, we might then meet
the conditions specified by Madison in essay 51 of The Federalist
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where he suggests that "this policy ofsupplying by opposite and rival
interests, the defects of better motives, might be traced through the
whole system ofhuman affairs, private as well as public' (Hamilton,
Jay, and Madison [1788] n.d., 337, my emphasis). If the whole sys
tem of human affairs is capable of being organized on principles of
polycentricity rather than monocentricity, we could have human so

cieties that no longer depend upon a unity of power to achieve co
herence. Such an idea is of radical proportions; but this is what
Madison is saying in what I would regard as the single most impor
tant assertion about the organizing principle ofAmerican federalism
to be found in The Federalist. This assertion, then, is fully consistent
with Tocqueville's observation that American democracy is a self
governing society: "there society governs itself for itself" (Tocque
ville [1835] 1945,1: 57).

If we view a federal society as a covenanting society capable of
generating rich assemblages of associations, we would expect to
see social units of one sort or another, formally independent but
choosing to take each other into account, functioning in mutually
accommodating ways to achieve many different patterns of order.
How these patterns of order are constituted is, at least in part, an
empirical question. In any general system of polycentric order, we
would expect particular patterns of polycentricity to be interde
pendently related to other such patterns.

The appearance of disorder that prevails at the surface, to para
phrase Tocqueville, may upon further inquiry reveal coherent pat
terns of order. Conversely, the appearances of order that are
presumed to exist may be seriously misleading. A bureaucracy, for
example, cannot function as the basis for a rational legal order, as
Max Weber presumed, when those who exercise the prerogatives of
rulership use their discretion to waive the requirements of law. The
founder of the Ming dynasty discovered that holding the reins of
rulership taut yields oppression, while relaxing them yields corrup
tion (Dardess 1983). The Faustian bargain inherent in the constitu
tion of order in human societies does not allow perfection.

Aspects of polycentricity are likely to arise in all systems of
social order because human beings are capable of thinking for
themselves and acting in ways that take account of their own in-
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terests. When power is used to check power, careful attention
should be paid to the way that polycentricity serves as a structural
basis for the emergence of actual self-governing arrangements. If
such a system is to be extended literally "through the whole sys
tem ofhuman affairs," including the "distribution of the supreme
powers of the State" (Hamilton, Madison, and Jay [1785] n.d.,
338), it is necessary to explore the application of polycentricity to
the realm of international affairs as well. When we contemplate
how the principles of polycentricity might apply to the whole sys
tem of human affairs, we are exploring the fuller implications of
the American experiment.

THE CONCEPT OF POLYCENTRICITY

As formulated by Ostrom, Tiebout, and Warren (1961), a poly
centric political system would be composed of: (1) many autono
mous units formally independent of one another, (2) choosing to
act in ways that take account of others, (3) through processes of
cooperation, competition, conflict, and conflict resolution. The
resolution of conflict need not depend upon "central mecha
nisms" as stated in that formulation. Noncentral mechanisms for
conflict resolution also exist.

It was not until after the essay just cited had been published
that I became aware of the prior use of the concept of polycentric
ity by Michael Polanyi in The Logic ofLiberty (1951). Polanyi dis
tinguishes between two different methods for organizing social
tasks, methods that are constitutive of two different types ofsocial
order. One is referred to as a "deliberate" or "directed" social
order, coordinated by recourse to an ultimate authority exercising
control through a unified command structure. I presume that this
type of order is equivalent to Hobbesian sovereignty, in which
there is a single ultimate authority exercising a monopoly over rul
ership prerogatives and the instrulnents of coercion in a society.

The other type oforder for organizing social tasks is identified
by Polanyi as "spontaneous" or "polycentric." It is conceptualized
as an order where many elements are capable of making mutual
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adjustments to one another within a general system ofrules where
each element acts independently of the other elements. Within a
set of rules, autonomous decision-makers are free to pursue their
own interests subject to the constraint inherent in those particular
rules being enforced.

I have difficulty with the use of the term "spontaneous" in the
development of social orders. When juxtaposed with the term
"deliberate," as it is by Polanyi, the term "spontaneous" implies
that a development has occurred without the intention of those
involved. I readily recognize that such possibilities may exist.
Whether vehicles in meeting one another on the same roadway
move to the right or to the left probably derived from experiences
in which the rule accrued with significant spontaneity at different
places in human history. However, a great deal of deliberateness
may be required to establish a federal system of governance where
power is used to check power amid opposite and rival interests. A
polycentric political system, where rule-ruler-ruled relationships
are organized by reference to many autonomous decision struc
tures within each unit of government, requires a good deal of de
liberateness in order to function. Anyone who has read Madison's
"notes" on the Philadelphia Convention of 1787, not to mention
The Federalist, will appreciate that formulating the rules for the
federal union called the United States of America did not occur
spontaneously, nor was it an edict issued by a supreme authority;

As Jean Piaget ([1932] 1969) demonstrates, children at play
can, in light of their accumulated experiences and maturation,
learn to modify and create games by formulating mutually agreed
upon rules that they themselves proceed to enforce. But such ca
pabilities depend upon a sophistication about rule-ordered rela
tionships that must be added to the skills needed for shooting
marbles or playing ball.

To expect a democratic society not only to emerge spontane
ously, but to modify and sustain itself in the same way, is not plau
sible in light of the problems of and probable threats to the
viability ofdemocratic institutions. I prefer, then, to presume that
polycentric systems of order depend upon a good deal of deliber
ateness in their creation, operation, and maintenance over time.
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Yet Polanyi, F. A. Hayek (1973), and others who use the language
of "spontaneity" in referring to social orders are emphasizing
points that have considerable merit. Such systems depend upon
accumulated experience and cannot be laid down by simply put
ting words on paper, whether in the form of constitutions, statu
tory enactments, or the edicts of an autocrat. They depend upon
people who know what they are doing and have acquired work
able standards by which they can measure successes and failures.
We can expect more failures than successes to accrue from the
type of "spontaneity" that might be associated with trial and error.
Liberty and justice are performance criteria that cannot be mea
sured in the same way as net monetary return.

The autonomous character ofpolycentric systems implies self
organizing capabilities. The many autonomous elements or units
seek to order their relationships with one another rather than by
reference to some external authority. Self-organizing systems be
come democratic self-governing systems when those being gov
erned have equal liberty and equal standing in the constitution of
an order where rulership prerogatives are subject to effective limits
among multiple agents, each exercising a limited public trust. I
assume that the rules of such associations are open to public scru
tiny, to constrain the organization of unlawful conspiracies.

In a theory ofpolycentric orders I further assume that individ
uals are the basic units of analysis. Individuals will occupy posi
tions where decisions are taken on behalf of the interests of others
in the exercise of agency and trust relationships. Business firms,
units of government, agencies of government, legislative bodies,
political parties, courts, and nation-states may also be used as
units of analysis having to do with relationships at incremental
levels of analysis. Societies then become richly nested assemblages
of associations that include the diverse forms of association devel
oped within and among units of government.

Diverse autonomous units can then be subject to analysis in
relation to specifiable rules of association. The rules of associa
tion within business firms at one level of analysis need then to
be explored in relation to the rules of association pertaining to
market relationships at another level. But markets, electoral
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contests, and international relations may involve such different
strategic calculations that, when polycentric systems of orders
apply through the whole system of human affairs, few predict
able inferences can be made regarding units of all types. Most
inferences will apply to the relationships of particular types of
units functioning in particular forms of polycentric order char
acterized by particular types of rules and payoff functions. If the
whole system of human affairs were subject to systems of poly
centric orderings, it would be as though all patterns of order in
a society were conceptualized as a series of simultaneous and se
quential games. A general system of polycentric ordering, then,
would be one where each actor participated in a series of simul
taneous and sequential games and where each act had the poten
tial for being construed as a move in simultaneous games. Time
out in the play of anyone game might be taken to reach resolu
tion of disagreements and conflicts.

We might further anticipate that general systems of polycent
ric orderings applicable to whole systems of human affairs would
take on the characteristics ofcompetitive games: contestability, in
novative search for advantage, and convergence toward successful
strategies. If the whole system of human affairs were organized in
this way, we would expect to see the emergence of a civilization
with greater evolutionary potential than can be achieved by those
who call for revolutionary change.

THE EMERGENCE OF PATTERNS OF ORDER

IN POLYCENTRIC STRUCTURES

In this section I shall consider the patterns of polycentric order
ings as these apply to (1) competitive market economies, (2)
competitive public economies, (3) scienticfic inquiry, (4) law
and adjudicatory arrangements, (5) systetrts of governance with
a separation of powers and checks and balances, and (6) patterns
of international order. The challenge is to understand how pat
terns of polycentricity might extend to the whole system of
human affairs.
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Competitive market economies. Since Adam Smith's Wealth of
Nations (1776), competitive market economies have been cele
brated as systems of economic order that manifest patterns of
polycentricity and significant degrees of spontaneity. Competitive
markets are open systems where anyone is free to enter as a trader
subject to the condition of conducting exchange relationships by
mutual agreement. The ordering ofmarket relationships responds
by mutual adjustments to the activity of others. Competition oc
curs in the exercise of choice among the alternative options avail
able. Exchange is itself a cooperative relationship between
particular buyers and sellers.

Voluntary agreement implies that each party to an exchange is
left better off by consummating the exchange. Competition im
plies that those offering a similar product for sale must meet the
terms offered by their competitors. The buyer has incentives to
take advantage of lower prices for any given quantity or quality of
a good. The combination of these circumstances means that no
single producer is free to maximize profits. Competition reduces
returns to producers and increases returns to consumers.

These results are both counterintentional and counterintuitive.
Each producer may seek to maximize profits, but instead his profits
will be reduced by the presence of competitive alternatives. Con
sumer surplus is proportionately increased. It is consumers who
benefit from competitive mark~ts. Selfishness in seeking private ad
vantage yields public benefits. It is this relationship that was dram
atized in Mandeville's· The Fable ofthe Bees ([ 1714] 1970).

Furthermore, the idiosyncratic pursuit ofself-interest yields not
chaos but a predictable system of order with tendencies to drive
toward an equilibrium ofsupply and demand at a point where mar
ginal price covers marginal costs. Such a system of relationships of
fers optilUal opportunities for the alleviation of scarcity in human
societies. Investment is no longer justified when costs of economic
activities exceed benefits, for when they do the net effect is to leave
people worse off. The best results are achieved where benefits are
equal to or marginally greater than costs. Societies cannot hope to

improve upon such conditions given comparable technologies,
human skills, levels of knowledge, and access to information.
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Given producer motives to maximize profit, incentives exist in
any market economy for established producers to collude, restrict
entry, reduce competition, and set prices to allow for a more favor
able rate of return. To the extent that such strategies are successful,
the competitiveness of market systems is reduced. So long as pro
ducers can turn to political authorities to fix the terms of trade and
enforce cartel agreements among producers, the equilibrating tend
encies of market arrangements shift to the advantage of producers
and to the disadvantage of consumers. There are conditions where
the equilibrating tendencies of an open (free) competitive market
economy cannot be maintained and distortions can be expected to
occur. A knowledgeable awareness of these conditions is essential to
the maintenance ofcompetitive market arrangements as a polycent
ric order. Ifcourts treat cartel agreements as valid contracts, they are
using their prerogatives to impair the competitive viability ofa mar
ket economy. The viability of any polycentric order depends upon
the maintenance of appropriate limits. Such structures are vulnera
ble to dominance strategies.

Market arrangements work effectively in relation to goods that
are subject to exclusion, and are marketable in units that are both
measurable and specifiable in equivalent quantities and/or qualities.
Markets are facilitated by commensurate institutions pertaining to
private property, the enforcement of contracts, the existence of a
reliable monetary system as a medium for exchange and as a mea
sure of value, and access to appropriate public infrastructures per
taining to open spaces, roadways, and public utilities.

A competitive market economy contributes to the emergence of
public information about the comparative prices of a vast array of
goods and services. It is this information that provides participants
in market relationships with an awareness of relative advantage that
may accrue to entrepreneurial efforts and innovative potentials. It is
the accretion of public information that enables each participant
successfully to coordinate his or her pursuit of opportunities in re
lation to others, and to function in a system oforder that works by
mutual accommodation among the participants.

The contestability of markets offers rewards to those who dis
cover innovative potentials including the use of new ideas, the de-
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velopment of new technologies, and whatever advantage is to be
had from local knowledge. The significance of these rewards for
innovations is given recognition in patent and copyright laws that
allow an innovator to gain monopoly advantage for fixed periods
of time because innovations are not easily appropriable as private
property. Whenever a competitor gains an advantage from inno
vative potentials, all other competitors functioning in the same
market have an incentive to acquire them. There is, in other
words, a convergence toward successful innovations. The most
important factors contributing to the success of competitive mar
ket economies are their information-generating features and in
centives for innovation. Market economies, as Hayek and the
Austrian economists have emphasized, appropriately constrained
by patent laws, can then be viewed as facilitating processes of dis
covery and innovation. Appropriate constraining institutions are
therefore necessary to the mail}tenance of competitive market
conditions.

Competitive public economies. As we saw in Chapters 6 and 7,
competitive public economies can emerge in highly federalized
systems ofgovernment where substantial fragmentation and over
lap exists among diverse government units. These latter, in arrang
ing for the provision of public goods and services, function as
collective consumption units. The competitive rivalry in public
economies cannot be expected to achieve equilibration between
marginal cost and marginal price that economists expect from a
"perfectly" competitive market economy. We would expect, how
ever, that there would be similar pressures toward enhanced effi
ciency where diverse communities are organized as collective
consumption units, and where competitive alternatives exist
among production units. So long as the communities of benefici
aries bear the costs of providing public services and there is an
appropriate fit between the nature of the good and the boundaries
of the collective consumption unit, we can expect increased sensi
tivity to benefit-cost calculations so that benefits cover costs. The
structures of incentives under these conditions work in the proper
direction. Such structures can be expected to yield different results
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from what would be achieved by supplying public services
through a system of public administration organized in the kind
of unified command structure characteristic ofan integrated pub
lic bureaucracy. The more highly federalized a political system, the
higher the degree of competitive viability that can be expected to
exist in fitting patterns of demand to patterns of supply.

It is in achieving a fit between consumption and production
functions that configurations of relationships need to be estab
lished among the government units responsible for each. Size
economies applicable to the consumption of collective goods and
services can function independently of economies-of-scale in
transforming factors of production into outputs. To assume that
overlapping jurisdictions yield wasteful duplication of services
fails to take account of collective consumption functions that
need to be organized in public economies as distinguished from
market economies. The existence ofoverlap among collective con
sumption and production units means that competitive options
become available. Contestation is then facilitated in circum
stances where increasing information on comparative perfor
mance can be expected to emerge, where incentives for innovation
occur, and where participants become knowledgeable about the
successful and unsuccessful arrangements that become available.
Patterns of order are maintained by mutual adjustment among
informed participants choosing from among the alternatives that
are available to them.

Scientific inquiry. Polanyi's The Logic ofLiberty (1951) draws
heavily upon the organization of scientific communities as mani
festing the characteristics of a polycentric order. To engage in the
pursuit of scientific inquiry, Polanyi argues, requires that any par
ticular investigator take account of the achievement of others.
Whatever it is that becomes problematical is so in light either of
some anomaly that arises between a theoretical formulation and
the consequences that follow from acting upon it, or of the exis
tence of some alternative way of addressing some problematical
situation. An awareness of either of these circumstances depends
upon an awareness of the formulations and achievements of oth-
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ers. The merit of any new formulation turns first upon its public
reproducibility. The particular formulation and the results
achieved, if appropriately formulated and acted upon, are not id
iosyncratic to particular human personalities but are presumed to
be publicly reproducible by others possessing comparable skills
and knowledge.

There are, then, basic presuppositions about the essential co
herence of a universal order that enable scholars eventually to re
solve puzzles or dilemmas and to choose among competing
conjectures. The act of choosing accrues to others in the scientific
community. Presumably, some "advantage" must accrue to a new
"discovery" as an alternative way ofaddressing a problematical sit
uation before others can be persuaded by its merit.

This taking account of the work of others and advancing al
ternative formulations presumes that "the scientific community is
held together and all its affairs are peacefully managed through its
joint acceptance of the same fundamental scientific beliefs. These
beliefs, therefore, may be said to form the constitution of the sci
entific community and to embody its ultimate sovereign will"
(Polanyi 1951, 26). The "sovereign will," in this case, is the con
currence of others in the scientific community rather than some
ultimate authority who exercises monopoly control over rulership
prerogatives and instruments ofcoercion. Polanyi explicitly recog
nizes that a polycentric order among scientific investigators entails
normative presuppositions that respect the search for truth, desire
justice, and maintain mutual respect and reciprocity in their rela
tionships with one another.

The tensions inherent in the work of the scientific commu
nity are, however, exceptionally high because every belief is po
tentially contestable. Inquiry in the scientific tradition
represents, then, a challenge to every form of orthodoxy. Fur
ther, there is a danger that scientific investigators may abandon
modesty, presume to know the Truth, and create their own form
of orthodoxy, while engaging in sweeping rejections of other
forms of belief and failing to pursue the merit of the arguments
that may be at issue. Dogmas advanced in the name of science
are no less dogmatic than other dogmas. Efforts to destroy or
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silence others is a manifestation of dominance strategies that are
repugnant to polycentricity in scientific communities. A repudi
ation of religion, as such, fails to indicate an appreciation of
those who teach that nature is the creation of a transcendent
order. The study of nature as God's creation can provide scien
tific investigators with an appreciation for the existence of an
order that gives coherence to all other forms of order. This is
consistent with a presumption that a universe exists.

Science as a polycentric order depends, then, upon an auton
omous pursuit of inquiry that requires a reciprocal respect for the
autonomy of others. Contestability in the realm of ideas is an es
sential feature ofscience as such an order. Tensions must necessar
ily exist in such circumstances, but the reward for participating in
contestable arguments in respectful ways is to reap the fruit of
tilling the field ofknowledge as civilization advances. The civiliza
tion advances only when innovations in human knowledge offer
others opportunities to achieve net gains in the advancement of
human welfare. It is the free professions and the institutions for
the transmission of learning to each new generation that provide
the essential links between those working at the frontiers of in
quiry and the accessibility of knowledge to other members of a
society. These institutional arrangements are potentially as open
to a polycentric system of order as the scientific community itself
The rules of conduct applicable to these orders may be breached
when the modesty appropriate to human fallibility is abandoned
for the presupposition that omniscient observers can know what
is good for others. Polycentric orders allow others to speak and act
for themselves in light of the emergence of new ideas and the ac
cretion of new knowledge.

Law and adjudicatory arrangements. Polanyi conceives of law
courts and the larger legal community as forming a polycentric
order. The judiciary and members of the legal profession are
viewed as participating in processes to elucidate information and
articulate contending arguments as means of resolving conflicts
and rendering judgments; they do so under conditions where each
participant exercises an independence ofaction in relation to each
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other participant, subject to common rules of evidence, proce
dure, and argumentation.

The possibility of conceptualizing courts and the judicial pro
cess as a polycentric order will depend upon the development of
(1) legal concepts and terms that can be known in a public inter
personal context, (2) legal criteria that can be used as a basis for
judgment, and (3) methods of legal reasoning that can be used to
organize thoughts and array evidence for the same purpose. Un
less a community of agreement (in other words, substantial con
sensus) can exist regarding legal concepts, criteria for choice or
judgment, and methods of legal reasoning, there can be no basis
for a polycentric ordering.

A fundamental tension exists between conceptualizing law as
command and law as rules grounded in consensus. When the em
phasis is placed upon law as command by those who exercise rul
ership prerogatives, the correlative relationship on the part of
those who are ruled is to obey and submit to the rule. Where law
is conceptualized as rules grounded in consensus, those subject to
the rules are free to contest how they are formulated and applied.
The point of contestation is to allow for resistance and an oppor
tunity to challenge either the formulation of a rule or its applica
tion. It is the emergence, then, of contestation with this end in
view that has been critical in the emergence of an independent
judiciary and the development of rules ofprocedure that allow for
a polycentric legal order. Harold Berman, in Law and Revolution
(1983), provides an account of the origin ofWestern law with the
papal revolution evoked by the dictate of Pope Gregory VII in
1075, when he was attempting to establish the independence of
the Church from secular authorities in Western Christendom.
The conception of a basic tie between God's law and secular law
served as the basis upon which ecclesiastical authorities could
judge whether the conduct of secular authorities conformed to
religious precepts. A fundamental breach of God's laws and dis
obedience to the Church in ecclesiastical affairs were grounds for
the excommunication of secular authorities, as church members
from the Church itself. Excommunication was an act of banning
an offender from partaking in the Christian community.
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From the time of Pope Gregory VII onward, issues about the
proper structure of authority relationships have been contestable
in Western Christendom, and it is the persistence of this contesta
tion that has led to the emergence of the systems of law character
istic ofWestern jurisprudence. The development of the Protestant
tradition was an extension of principles of contestation as these
applied to the organization of authority relationships in both the
ecclesiastical and the secular realms.

The achievement ofpolycentricity in the function of the judi
ciary and the maintenance of a rule of law was an important step
in the development of Western civilization. The natural response
to any offense, unjust deprivation, or threat is to move toward a
fight set. Threats or offenses yield a response by counterthreats or
counteroffenses (Boulding 1963). Peaceful communication is
breached; hostility easily escalates to destructive fighting; and the
peace of the community is threatened. The judicial process affords
a way, then, to have recourse to intermediaries who seek to do
justice, maintain the peace of the community, and search for a
constructive resolution of existing conflicts when adversaries are
no longer on speaking terms with one another.

The road to justice depends upon suspending judgment and
having recourse to a process where the adversaries have their say in
mobilizing evidence and advancing arguments bearing upon the
matters at issue. The parties are presumed to stand as equals before
the bar of the court and are entitled to seek justice through a due
process of law. Judges are obliged to do justice by conforming to
the requirements of a due process of law. The method of norma~
tive inquiry inherent in the Golden Rule is the methodological
foundation for principles of equity.

Adherence to principles of polycentricity in the function of the
judiciary and in the maintenance of the rule of law is important to
the maintenance ofpolycentricity in other systems oforder. Market
mechanisms depend upon the existence of property rights, the en
forcement of contracts, and the maintenance of a just system of
commercial law. This requires a knowledgeable understanding of
the appropriate limits that apply to a valid contract. Otherwise, es
tablished producers who enter into contracts to form cartels will call
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upon courts to enforce such contracts against new competitors. Not
every contract can be a valid contract-only those that conform to
valid principles of polycentric ordering.

Systems ofgovernance. This same principle of polycentricity ap
plies to the scope of judicial authority in systems ofgovernance as
polycentric orders. If the whole system of human affairs, includ
ing the distribution of rulership functions traditionally ascribed to
a sovereign, are subject to principles of polycentric ordering, then
any controversies at issue pertaining to those functions must be
come contestable and justiciable. These in fact are the grounds for
the development of a constitutional jurisprudence in the Ameri
can federal system. A legislature that acts beyond the scope of its
constitutional authority is presumed to be acting in circumstances
that are without authority, that is, null and void. Such enactments
are not entitled to enforcement; they cannot establish the basis for
lawful claims, as Alexander Hamilton argued in essay 78 of The
Federalist and as the U.S. Supreme Court asserted in Marbury v.
Madison.

When the Supreme Court concludes that it has no grounds
for establishing limits to the substantive powers assigned by the
Constitution to the U.S. Congress, it is drawing limits to the ap
plication of the principles of polycentricity that apply to the
American federal system of government. Constraining either the
jurisdiction of an independent judiciary or limiting the indepen
dent standing of that judiciary has a significant bearing, then,
upon the degree of polycentricity that can apply through "the
whole system of human affairs." It may even result in arbitrary
rules becoming uncontestable.

Polycentricity in each unit ofgovernment, then, is essential to
the maintenance of polycentricity in "the whole system of human
affairs." Law acquires a publicness and a justness in proportion as
it withstands critical scrutiny under conditions allowing for con
testability in diversely structural political processes. Although pro
visional decisions can be taken by minimum winning coalitions,
they can still be contested through diverse political processes that
contribute to an understanding of their implications.
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In the evolution of Western law, distinctions have long been
made between the exercise of legislative, executive, and judicial
authority. Such distinctions imply that there is a conceptual basis
for distinguishing the different processes applicable to rule-ruler
ruled relationships. Distinguishable legislative, executive, and ju
dicial instrumentalities exist in all Western nations organized
through "republican" institutions. The critical controversies have
pertained not to the distribution of authority as such, but to the
patterns of dominance among the diverse instrumentalities of
government. The doctrine of parliamentary supremacy, for in
stance, implies that parliament as a legislative assembly is su
preme. The corollary of such a doctrine is a limitation upon
judicial authority placing enactments of parliament beyond judi
cial scrutiny. Another correlative development in Westminster
type parliamentary systems, a development not consistent with
parliamentary supremacy, is that of executive privilege associated
with the oaths of secrecy taken by ministers by virtue of their
membership in a privy council. This tradition is reinforced by acts
to preserve official secrecy. The executive privilege of privy coun
cillors interposes severe limits upon the supremacy of parliaments
as representative assemblies while creating opportunities for estab
lishing conspiracies of silence among those who exercise executive
prerogatives. The doctrines of parliamentary supremacy and min
isterial confidentiality are incompatible. Where an independent
judiciary is denied jurisdiction with regard to the exercise of pub
lic authority, and its authority is confined to "civil law" as distin
guished from "administrative law," even greater opportunities
exist to establish conspiracies of silence.

If parliamentary supremacy is to yield responsible govern
ment, then a proper accounting must be given to limits upon the
judiciary and to the existence of executive privilege. A critical
scrutiny of how authority relationships are constituted always
needs to take account ofopportunities to usurp authority and per
vert justice. In much of Latin America, limits upon the creation
and maintenance of an independent judiciary create a pattern of
executive privilege in which the military presume to be the ulti
mate guardians of the peace. There, parliamentary supremacy is
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little more than a pretense that gives way to the privileged stand
ing of the military to assert supreme authority.

When the logic of American federalism, as expounded in
Chapter 2, is viewed from the perspective of a system of polycent
ric ordering, we can begin to understand how fragmentation of
authority accompanied by contestation and innovation yields res
olutions that achieve consensus among the members of society.
There is a search that goes on where people struggle with one an
other in the way that Jacob struggled with God. Stalemates occur,
but those stalemates are indicative ofthe need to struggle with one
another in a search for a better understanding of the way that con
flicting interests yield to a community of relationships.

Any such system of polycentric order is, however, vulnerable
to the pursuit of strategies in which some will take advantage of
opportunities to gain dominance over others. Politicians may have
incentives to form coalitions to gain dominance over political
structures in the same way that merchants have incentives to form
cartels. Such strategies came to fruition in the United States fol
lowing the Civil War. If politicians could dominate the slating
process and offer slates of candidates for all legislative, executive,
and judicial offices, the ones who controlled the winning slate
could then exercise dominance over all instrumentalities of gov
ernment and override the checks and balances inherent in the
constitutional separation ofpowers. A surprising degree of success
in putting together such coalitions was achieved during the era of
machine politics and boss rule.

So long as competitive rivalry exists among political parties,
they can contribute to maintaining polycentricity as part of the
system. In those circumstances, politicians will attempt to ad
vance proposals for collective action that will offer sufficient ap
peal to voters to win them the next election. Contestation yields
information and critical assessments of alternative proposals.
Tendencies exist to converge toward an appeal to median voters.

But success in gaining dominance over all decision structures
can also yield extreme corruption, as revealed in the era of ma
chine politics and boss rule. The method pursued by the Progres
sive reform movement was to reestablish conditions of
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polycentricity by constitutional modification of electoral arrange
ments in each of the states. With the introduction of systems of
primary elections, which allowed any dissident to challenge the
candidates offered by party leaders, and other electoral reforms,
contestation was reestablished in electoral processes and strategies
ofdominance were sharply constrained. Every system ofpolycent
ric ordering is potentially vulnerable to circumstances where some
achieve dominance at the cost of others. Spontaneity is not a suf
ficient condition for the maintenance of polycentric systems of
order. A self-governing people need to understand when failures
occur and how to reform their systems of order.

If polycentric arrangements were spontaneous systems of
order, we might expect peace to occur spontaneously among the
nations of the world. I do not expect that to occur. Rather, we can
expect struggles for dominance to occur. We do, however, con
front a challenge: If conditions of polycentricity were to apply
through "the whole system of human affairs," how might such a
system of relationships apply to all the nations of the world? As we
turn to this question, we will also be exploring some of the impli
cations that follow from the American experiment in constructing
a federal system of governance.

Patterns ofinternational order. Over the course of the past one
thousand years the nations of Western Christendom have
achieved some important degrees of polycentricity in their pat
terns of relationships with one another. I ascribe these develop
ments, in their origin, to the quest by the Western clergy to
establish the conditions for God's peace by renouncing retribu
tion and to their efforts to establish the conditions ofpeace in the
Western reaches of the Roman Empire after the fall ofRome. The
papal revolution elicited by the dictate of Pope Gregory VII can
be construed as one such effort to establish God's peace in West
ern Christendom. The constitution of the Holy Roman Empire
evolved over a period of nearly a thousand years through processes
of oath-taking mediated through the Church amid struggles for
papal and imperial supremacy. The rituals of investiture in both
ecclesiastical and secular offices involved the acknowledgment of
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obligations to others. Struggles over authority relationships were
sustained both within the ecclesiastical realm, and within the sec
ular realm as well as between these two realms. Popes, bishops,
monks, and parishioners engaged these issues with reference to
the governance of the Church just as emperors, kings, princes,
dukes, counts, merchants, and villagers did with reference to sec
ular affairs.

Wars persisted; but the presumptions of God's peace inter
posed limits against violating churches as places of refuge, of as
sembly, and of worship, and in establishing the presumption that
rules of war applied among knights as the warriors of Western
Christendom. Church officials, in their exercise of secular prerog
atives, were not immune to participating in warfare, but they had
an important place in maintaining a balance ofpower among con
testants who aspired to imperial dominance.

Even such a limited system oforder was marked by significant
achievements. The basic contestability of the European balance
of-power system was marked by important advances in econom
ics, science, and technology. In turn, authority relationships were
continuously being altered in the struggles for empire mediated
by balance-of-power strategies. While some of these struggles
were marked by efforts to achieve dominance that might appro
priately be labeled "absolutism," others were marked by successful
forms of resistance. The American federal system, much like
Bismark's Second Reich, can be regarded as a by-product ofstrug
gles for imperial dominance. The Americans were successful in
resisting imperial dominance; and the Germans, in identifying the
future of Germany with a system of imperial dominance, fash
ioned the Second and Third Reichs. The Swiss maintained their
Eidgenossenschaft by resisting Austrian, French, and German im
perialism. Whether Europe will be able to achieve constitutional
arrangements under which its whole system of human affairs is
ordered by principles of polycentricity remains to be seen.

The mediating place of polycentric systems of order in West
ern Christendom requires some comparative sense of proportion.
The casualties-unarmed peasants-in Stalin's campaign to col
lectivize Soviet agriculture were as numerous as the total Russian
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casualties in World War II. Hitler's effort to create a Third Reich
was met by an organized resistance that prevailed in a relatively
few years against his imperial aspirations.

The world still faces the problem ofachieving a peaceful order
among its nations. The instruments of autocratic rule have been
sufficiently well perfected that a so-called dictatorship of the pro
letariat exercised in the name of the workers of the world proved
feasible for an extended period of time. But such a system of au
tocracy can be achieved only under conditions of servitude. Soci
eties that place substantial reliance upon polycentric patterns of
order present contestable options that must necessarily challenge
systems organized on autocratic principles. The world cannot re
main half free and half in servitude. Each is a threat to the other.

The irony is that the liberation of the world cannot be
achieved by strategies of dominance: the world cannot be made
safe for democracy by warfare. Liberation can be achieved only by
building polycentric systems of order that can emerge in ways
that, in Madison's words, apply through the "whole system of
human affairs." There is no one strategy and no one way for build
ing systems of polycentric ordering. We cannot expect such sys
tems either to be constructed or to work in only one way. They
have too much spontaneity and creativity to conform to a single
mold. The American federal system suggests that polycentric sys
tems can generally apply in human societies: human societies can
exist without a monopoly of authority relationships. It is possible
for societies to become self-governing rather than state-governed.
The state, in such circumstances, withers away even when agents
who may exercise limited authority are nominally designated as
"heads of state."

If relationships among societies are to be achieved byextend
ing principles of polycentricity through the whole system of
human affairs, these conditions cannot be achieved when govern
ments presume to govern other governments. Principles of poly
centricity require critical attention to the equal standing of
individuals with one another in a system of lawful relationships
that meet the conditions of equal liberty and justice. The Ameri
can way, however, is not the only way to achieve polycentric sys-
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tems of order. Polycentric orders are open systems that manifest
enough spontaneity to be self-organizing and self-governing. But
the maintenance of such orders depends upon a sufficient level of
intelligent deliberation to correct errors and reform themselves.

CONCLUSION

We can rule out the possibility that a polycentric system of order
among the nations of the world will emerge spontaneously. In
stead, it is necessary, as Tocqueville suggested, to draw upon a sci
ence and art of association in learning how to put polycentric
systems of order together. Such systems can be expected to work
well only under limited conditions. All are vulnerable to strategies
of dominance. Difficulties arise because all polycentric systems of
order are subject to counterintentional and counterintuitive pat
terns of relationships. The appearance of disorder, which is pre
sumed to prevail at the surface, can be expected to generate
emergent patterns of order that require deeper investigation.

Economists have long engaged in praise of competitive mar
kets as systems ofspontaneous order. But markets, like any other
such systems, are vulnerable to the strategies of those who seek
to acquire dominance over economic relationships. When the
structure of human societies is conceptualized in terms of mar
kets and states, there is strong reason to believe that the formal
structure of economic relationships will succumb to dominance
strategies pursued in collusion with state officials. Principles of
polycentricity need to be extended through the whole system of
human affairs. This applies to public economies as well as to
market economies, to the constitution of particular units of gov
ernment and to federal systems of government, to the conduct
of elections and to the organization of political parties, to the
operation of open public realms, to the deliberations of legisla
tive bodies, to the function of executive instrumentalities, to
communities of scholarship, to spiritual affairs, to institutions of
education, and to the practice of professions-in short, to all of
the conditions of life.
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The radical implication ofAmerican federalism can be appre
ciated only if principles of polycentricity are to apply through the
whole system of human affairs. It is then that we can begin to
appreciate how that experiment was an effort "to construct society
upon a new basis," why theories "hitherto unknown or deemed
impracticable" were to have a special significance, and why that
experiment was "to exhibit a spectacle for which the world had
not been prepared by the history of the past." Tocqueville was one
of the few observers who in the conduct of his analysis showed an
appreciation for the way that principles of federalism, viewed as
principles of polycentricity, might apply through the whole sys
tem of human affairs.

It is in that context, then, that I interpret his observation
about the need for "a new science of politics" for "a new world"
(Tocqueville [1835] 1945, 1: 7). We cannot rely upon spontaneity
alone. Instead, human beings need to draw upon an art and sci
ence of association that will enable them to recognize the essential
limits to every system of polycentric ordering, and see how strate
gies of dominance always pose threats. Contestation, innovation,
and convergence toward mutually productive arrangements are
the most likely ways to achieve progress in human societies. Once
we accept this, we can begin to appreciate why the use ofpower to
check power need not yield deadlock, stalemate, and immobility.
Sufficient degrees of spontaneity exist to yield counterintuitive re
sults. But such systems of order are always vulnerable to circum
stances where bonds of mutual respect and methods of normative
inquiry give way to efforts to gain dominance over others and to
enjoy the fruits of victory by exploiting others.



IV
CONCLUSION



Federalism is not just a form of government; it is a method for
solving problems, a way of life. Its attributes are manifold. Its

creation and maintenance depend upon intelligent artisanship
shared by citizens in federal societies, and those shared under
standings and skills can be lost across successive generations. The
viability of such a society is placed at risk when people presume
that "the government" governs. How do mortals confront the
challenge of keeping the craft of covenantal (collegial) problem
solving alive?

A political science, jurisprudence, journalism, or public ad
ministration for a democratic age cannot be confined to word pic
tures about what some choose to call "the government." People in
a democratic society create their own social and political realities.
People acting individually and in association with one another are
required to know how to address themselves to problematical sit
uations. They need to draw upon an art and science of association
in addressing problems shared in diverse communities of relation
ships and to hold agents who act on their behalf accountable for
the proper discharge of their public trusts. Critical reflections
about citizenship in a democratic society should lead one to in
quire more deeply about the meaning of federalism and its place
in the unfolding of human civilization. When such inquiries,
stimulated by intelligible communications, are used to resolve
problems in constructive ways, the future remains open to new
potentials.



TEN

1989 AND BEYOND

I have pursued an inquiry concerning the meaning of American
federalism. In the course of that inquiry, I have also been con

cerned with a deeper puzzle about whether, in democratic societies,
it is "governments" that "govern," or whether people "govern" in
some fundamental sense that is more than an expression of dema
goguery. Is there some sense in which people exercise self-organizing
and self-governing capabilities in tending to common problems re
quiring collective decisions and collective actions?

This more general problem is not confined to the time-and
place exigencies of eighteenth- and nineteenth-century North
America; it applies to much of the modern world. The events of
1989 and their implications for the future gave special cogency to
the type of institutional arrangements that open opportunities for
people to function as their own governors.

The year 1989, even more than 1848, is likely to have marked
an important turning point in the emergence of modern civiliza
tion. This civilization has embarked upon an epoch that may signif
icantly alter the course of human affairs. The responses to the
aspirations of 1848 were accompanied by renewed imperial thrusts
in the Austro-Hungarian empire; the France ofLouis Napoleon; the
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Germany of Bismarck and Hitler; and the Russia of Nicholas I,
Lenin, and Stalin. Democratic aspirations have, however, persisted
and, for the moment, appear to prevail. They have demonstrated a
vitality in coping with the problems of life in the interval since
World War II that allows for some modest measure ofoptimism.

There is also, however, reason for caution. Aspirations for de
mocracy and reassertions of autocratic rule may only be manifes
tations of historical cyclicity like the rise and fall of dynasties or
successions of revolutionary movements, coups d'etat, and dicta
torships ofone form or another. This possibility is expressed in the
closing paragraph of Robert Michels's Political Parties ([1911]
1966,371), where he asserts:

The democratic currents of history resemble successive waves.
They break on the same shoal. They are ever renewed. This en
during spectacle is simultaneously encouraging and depressing.
When democracies have gained a certain stage of development,
they undergo a gradual transformation, adopting the aristo
cratic spirit, and in many cases also the aristocratic forms,
against which at the outset they struggled so fiercely. Now new
accusers arise to denounce the traitors; after an era of glorious
combats and of inglorious power, they end by fusing with the
old dominant class; whereupon once more they are attacked by
fresh opponents who appeal in the name of democracy. It is
probable that this cruel game will continue without end.

If I were to modify Michels's argument slightly, I would substitute
the word "autocracy" for aristocracy and accept Milovan Djilas's
(1957) thesis that a new ruling class can emerge without necessar
ily "fusing with the old dominant class." New ruling classes have
the potential for becoming even more despotic than ancient aris
tocracies. Did 1989 represent the flowing of a democratic tide to
be replaced, in due course, by new autocracies? In that case the
cruel game continues: history repeats itself

A possibility for avoiding or at least ameliorating the cruel
game of history is to have recourse to new ideas that open the
possibility of new patterns of development. This is why human
cultural evolution offers the prospect of new opportunities and
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the emergence of new patterns of development in human civiliza
tions. For democracies to break out of the perversities of revolu
tionary struggles and despotic orders it is necessary to achieve
systems of governance where something other than "govern-

" all'" "ments actu y govern.
The issue to be considered, then, is whether ideas associated

with the concept of federalism are innovations of a sufficient
order of magnitude to transform Michels's cruel game of history.
The issue is difficult to resolve because the analysis I have offered
in Chapter 5 suggests the emergence ofautocracy in the American
system of government. The central-government trap places con
stitutional democracy at risk.

In what follows I shall state some conclusions about ideas asso
ciated with the concept of federalism, ideas that appear to be neces
sary for the constitution of order in self-governing societies. I
presume that necessary and sufficient conditions can never be fully
specified in the realm ofpublic affairs without some reference to the
appropriate use of human intelligence and anisanship to cope with
practical problems. I shall then turn to the problem of "embodied
intelligence" as a critical difficulty confronting all societies. Finally,
I shall draw some conclusions about the future of federalism for a
world that is open to new vistas of understanding.

SOME ESSENTIAL CHARACTERISTICS

OF AMERICAN FEDERALISM

Simple definitions that refer to concepts associated with complex
configurations of relationships do not contribute to human un
derstanding. Systems of governance do not have interchangeable
parts. The American federal system and the autocracy of the So
viet Union were based upon two different logics. Such systems
cannot be simply defined. They have many attributes that must be
taken into account with reference to systemic patterns of order
ings. The association ofAmerican federalism with the coexistence
of limited state and national governments is an incidental attri
bute of less than critical significance. Instead, it is important to
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clarify the basic elements of federalism as those elements were
fashioned into a coherent system of governance. Among these el
ements I include (1) a covenantal approach, (2) plurality among ~.

the institutions of governance, (3) constitutional rule, (4) contes
tation as a way of processing conflicts and achieving conflict reso
lution, (5) active citizen participation in public entrepreneurship,
(6) reaching out to new communities of relationships in open so
cieties, and (7) achieving the reformability of patterns of associa
tion in complexly ordered societies. How a complementary fit
among these elements is achieved is then considered.

A covenantalapproach. The basic presuppositions ofa covenantal
approach are fundamental to the constitution of democratic soci
eties; indeed, they are the root of what is meant by the term "fed
eralism." How people stand both in their relationship to the
universe of which we are a part and in their relationships to one
another is basic to life in any society capable of self-organization.
We draw upon our own resources to better understand ourselves,
to reach out and develop an understanding of one another and of
the world in which we live-but with a critical awareness that we
are fallible creatures and vulnerable to error. Puzzles always remain
about the nature of order, puzzles that transcend human under
standing. Human beings always bear the burden of fallibility.

Tocqueville was correct, in my judgment, when he suggested
that the critical idea at the core ofAmerican democracy was asso
ciated with the covenantal theology of the Puritans and the way
that a covenantal approach could be applied in constituting civil
bodies politic. The presuppositions of a covenantal approach are
the foundation for the development of a method of normative
inquiry grounded in the fundamental rule, "Do unto others as
you would have others do unto you." This same rule can be used
to civilize conflict so that human beings can engage in contesta
tion with one another, as Jacob wrestled with God, to extend the
frontiers of human understanding and build a unity of law that is
compatible with diversity rather than uniformity. A covenantal
approach might, thus, be viewed, using Montesquieu's expression,
as "the spirit of the laws" in federal societies.
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Human artisanship, in the practice of a covenantal approach,
requires the use of diverse elements to create artifacts that serve
human purposes. Ludwig Lachmann, in Capital and Its Structure
(1978), has referred to this relationship as a principle ofheterogene
ity. Heterogeneous elements must be brought together to create any
artifact. When this principle is applied to the time-and-place exi
gencies confronting any artisan, or teams of artisans, a challenge
always exists about how best to achieve complementarity among
those elements so as to realize the desired results to best advantage.
This is a challenge facing not only artisans but also entrepreneurs
and administrators: how to bring ideas into operation. The society
that is open to more diverse ways of assembling heterogeneous ele
ments and achieving effective complementarities is the one that al
lows for greater productive potentials. These principles apply not
only to marketable commodities but to public facilities, common
pool resources and public services, and the patterns of rule-ordered
relationships in self-governing associations of diverse sorts.

Plurality among the institutions ofgovernance. If people are pre
pared to draw upon a covenantal approach in relating to one an
other, alternatives become available to the Hobbesian
presuppositions that a unity of power by a sovereign authority is
necessary to the peace and concord of a commonwealth. Instead,
people can fashion multiple autonomous relationships capable of
taking collective decisions appropriate to different ways of giving
expression to human community. Diverse units of government
tending to different communities of interest can coexist with one
another in circumstances where each has recourse to multiple
agency relationships in formulating and revising rules of conduct,
monitoring the use and application of rules in relation to one an
other, and determining the proper application ofrules and their en
forcement. The plurality of such arrangements facilitates the
development of a rule of law among people capable of fashioning
their own rules and binding one another to mutually agreeable
terms and conditions. Power that is widely shared in a democratic
society must correlatively be broadly distributed. The fundamental
authority of persons establishes one's authority to govern one's own
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affairs. Such authority is accompanied by correlative limits upon the
authority of specialized instrumentalities ofgovernment. The latter
are constituted by multiple agency relationships that manifest a di
vision oflabor in the exercise ofauthority relationships applicable to
rule making (legislative authority), rule enforcement (executive au
thority), determining the proper application of rules (judicial au
thority), and monitoring performance (accounting, auditing, and
investigative authority). No supreme authority exists; all authority is
subject to challenge. Binding authority depends upon concurrence
among multiple decision structures. Law, in an open societ:)T, ac
quires a publicness when no instrumentality of government is al
lowed to function as the supreme authority.

If the unity of law is to be achieved through a unity of power
exercised by a sole agent as sovereign representative, then that
agent is in a position to determine the authoritative allocation of
values and exercise command over the lawful instruments of force
in that society. Such agents cannot be held accountable to others
within the society. They are the judges of their own cause in rela
tion to the interests of others. Law is command, and the exercise
of prerogative depends upon instrumentalities of control. This is
the antithesis of federalism. People cannot govern in a system of
command and control operating from a single center of ultimate
authority in societies that reach out to continental proportions.

Constitutional rule. For a democratic society to exist, there must
be both specifiable and commonly understood terms and condi
tions of governance under which people exercise basic preroga
tives in the governance of their own affairs and can hold those
who act as agents on their behalf accountable to limits implied in
a proper discharge of their public trusts. Constitutions are meant
to specify the terms and conditions of governance pertaining to
the prerogatives of persons and citizens in the governance of their
own affairs, to the discharge ofpublic trusts in the exercise ofgov
ernmental prerogatives, and to limits upon those prerogatives so
that no one is allowed to exercise unlimited authority. Constitu
tionallaw can be treated as fundamental law. People can retain
prerogatives to enforce limits and alter the terms and conditions
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of government through positive constitutional law. Federalism,
then, as I have suggested elsewhere (1987, 25), can be conceptu"'
alized as "constitutional choice reiterated."

Contestation. The existence of a polycentric order among a great
multitude of institutions of governance implies that principles
other than domination through a command-and-control system
are at work in a democratic society. In his treatment of the consti
tution of liberty, Montesquieu recognized that power should be
used to check power if limits are to be maintained upon the
proper discharge ofpolitical authority in a republic ([1748] 1966,
150). A similar doctrine applies where opposite and rival interests
are to be arrayed so that different offices may be a check upon
each other. ((These inventions of prudence," Madison asserts,
"cannot be less requisite in the distribution of the supreme powers
of the State" (Hamilton, Jay, and Madison [1788] n.d., 337-38).

Such a system of governance is driven by contestation among
opposite and rival interests in conflicts that extend to problemati
cal situations beyond their mutual understanding. The institu
tions of governance, associated with collective deliberation, the
taking of collective action, and the adjudication of conflicting in
terests, can be mobilized to use conflict in constructive ways; they
can elucidate information, clarify alternatives, and stimulate inno
vations in order to find constructive resolutions and achieve a
complementarity of interests.

The constitution of particular decision structures associated
with legislative, executive, and judicial arrangements is thus in
tended to facilitate a due process of inquiry for transforming con
flicts into constructive resolutions. The methods of normative
inquiry derived from a covenantal approach are what enable people
to civilize conflict, using it to open human understanding to new
potentials for conflict resolution. Such potentials imply that it is
more productive to endure temporary stalemates than to rely upon
the preemptive dominance ofa single center of ultimate authority.

Active citizen participation in public entrepreneurship. The
basic test of a capacity for self-organization and self-government
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turns not upon voting and special pleading but upon participat
ing in the organization ofenterprises concerned with accomplish
ing some task-getting something done, in other words. This
requires relating to others in the context of specific time-and
place exigencies in bringing together diverse elements that enter
into productive activities, and in achieving the necessary comple
mentarity among those diverse elements to get a job done.

The character of a democratic society is revealed by the will
ingness of people to cope with problematical situations instead of
presuming that someone else has the responsibility for them. Any
one knowledgeable about affairs in the local community becomes
aware of the resources that can be drawn upon in coping with a
wide variety of problems. For many problems, concerted action
through voluntary associations may be sufficient to accomplish
what needs to be done. Other problems may require enduring
forms oforganization capable ofovercoming holdout or free-rider
strategies and using some potential for coercion to be exercised
through limited forms of collective choice and action. Even in
such situations, a covenantal approach implies achieving consen
sus as the basis for the organization of efforts that contribute to
the functioning of local public economies. Such efforts bring
people together on behalf of interests they share in common
rather than to dominate others by forming coalitions to achieve
dominance over others.

It is in the context of institutions of local government that
people can come to terms with the difficulties and hazards of taking
collective action, and so develop a deeper appreciation for how their
interdependent interests affect their quality of life. Most people
have the opportunity to be active citizens in their local communities
in addition to being spectators watching the games ofpolitics being
played out in distant places. As Tocqueville recognized, municipal
institutions are the basic source of vitality in a free society. Citizens
cannot achieve self-organizing and self-governing capabilities with
out the experience of actively associating with their fellow citizens
to accomplish tasks that require their joint efforts. Citizens are es
sential coproducers of the patterns of life constitutive of human
communities.
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Reaching out to new communities of relationships. Patterns of
interdependencies in human societies imply diverse communities
of relationships. Federal arrangements imply that people can
avoid retreating behind political boundaries and viewing strangers
beyond those boundaries as adversaries in a hostile world. Inter
dependencies require attention to how diverse interests get related
to one another. Federal societies presume an openness that makes
people able to relate to one another and explore latent communi
ties of interest that might be constituted in diverse ways.

During the emergence of American federalism, towns associ
ated themselves together in what eventually became states, and
states associated themselves together in what became a federal
union called the United States ofAmerica. Nation-states need not
be viewed as the ultimate achievement in the organization of
human societies. If patterns ofassociated relationships are to tran
scend national boundaries, rich networks of voluntary associa
tions need to be complemented by rules that take account of
communities of relationships that are multinational in character.
It is federalism that provides the alternative to empire and opens
opportunities in the light of 1989, for building upon and ampli
fying people's capacity for self-government.

Reformability. Self-governing societies depend upon achieving a
capacity to reform themselves. Large-scale democratic societies in
particular need to have a well-elaborated science of association
that can be used both to engage in diagnostic assessments ofprob
lematical situations, and to explore how modifications in the
structure of problematical situations can achieve improvements in
human well-being that are complementary to other patterns of
order in the world in which we live. In view of this need, demo
cratic societies have to take account of diverse communities of in
terest in circumstances where new potentials are emerging as a
function ofadvances in both knowledge and productive potential.

The ultimate challenge of a federal system ofgovernment is to
mobilize the intellectual capacity to restructure patterns ofhuman
association in the context of diverse collectivities and communi
ties of relationships. Human beings always stand exposed to the
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possibility that "they are unable to discern the causes of their own
wretchedness and [so] fall sacrifice to ills of which they are igno
rant" (Tocqueville [1835] 1945, 1: 231). Whether fallible crea
tures can mobilize the diagnostic and analytical capabilities to
discern the causes of their own wretchedness and devise more
constructive ways of life is problematical. Self-organizing and self
governing capabilities in human affairs depend upon capabilities
for achieving the reordering of relationships through time.

The existence of many autonomous public enterprises and
units of government allows greater opportunities for innovation
and experimentation. A federal society is an experimenting society;
where new ideas, including those that alter the structure of institu
tional arrangements, can be tried out as ways ofalleviating problems
of institutional weakness and institutional failure. Reformability is
an essential attribute of a federal system ofgovernance.

Complementary fit. The challenge of 1989 and beyond is to rec
ognize that order and rivalry go together in fashioning human civ
ilization. National boundaries need to become increasingly open
to relationships in which individuals and associations of individu
als build interpersonal networks that are constitutive of multi
national societies. State-to-state relationships cannot suffice. The
problems of interdependencies have potentials for conflict that re
quire a level of communication and deliberation that is appropri
ate to the communities of interests that engender conflict.
Institutional facilities for mediating and resolving conflict are nec
essary to complement the unfolding of relationships that emerge
as communities of rule-ordered relationships.

Cooperation occurs when people act with reference to one an
other with a view to mutual advantage. Competition occurs when
alternatives are available in choosing among potential partners
with whom to cooperate. Conflict occurs when actors pose a po
tential threat or interfere with one another's activities. Conflict
resolution occurs when those in conflict search out ways ofsecur
ing complementarity among their diverse interests. That comple
mentarity is achieved in constituting communities of
relationships. Collective action occurs in light of what is pre-
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sumed to have reference to whatever is shared in common by
communities of people. How people act in governing their own
affairs as individuals and in association with others is as essential
to the constitution ofa democratic society as is the action of those
who make it their business to process conflict, facilitate conflict
resolution, and act on behalf of the complementarities necessary
for human communities. Complementarities are threatened when
some uses of public space, for example, drive out other uses.

The larger the community, the greater the risks of oligarchi
cal dominance inherent in democratic deliberations. The simple
extended republic will always be dominated by oligarchical
tendencies. The larger the community, however, the more im
portant are constitutional constraints that confine the exercise
of governing prerogatives to identifiable communities of rela
tionships rather than presuming it to be omnicompetent. With
reference to American democracy, my conclusion, then, is that
democracy is at risk when "the government" is presumed to
"govern." Tocqueville was correct when he recognized an ab
sence in the United States of what the citizens of France would
have termed "the government or the administration." In
Tocqueville's words, "the hand that directs the social machinery
is invisible," because each individual was first his or her own
governor and each related himself or herself to others through
voluntary associations and township institutions in tending to
the exigencies of everyday life. The institutions of government
were there to mediate and resolve conflicts and reach out to
larger communities of relationships, but not to exercise com
mand and control over all aspects of life.

To presume, in casual discussions, that "governments govern"
is as theoretically naive in a democratic society as to presume that
the sun rises and sets, rotating around the earth. Instead, it is peo
ple who govern in assuming responsibility for managing their own
affairs, for learning how to relate to others, for setting the terms
and conditions for taking collective decisions and collective ac
tions, and for holding those who exercise authority on behalf of
others accountable to fiduciary relationships. Ifstates rule over so
cieties, the burdens of life are quite different from when people
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assume responsibility for governing their own affairs and tending
to what they share in common with others.

Karl Popper, in discussing the rationality principle, suggests
that human rationality consists of acting in ways that are appro
priate to situations (Popper 1967). Further, he suggests that the
primary task of any analysis is to clarify the nature of the situation
rather than to focus upon the cognitive characteristics of human
beings. An actor acting in a way that is appropriate to a situation
is characteristic of all forms of learning and adaptive behavior.

An important issue arises, however, because individuals acting
in artifactual situations are required to have sophistication about
how to act in those situations. Citizens in a democratic society
need to know how to assume responsibility for their own lives,
how to relate constructively to others, and how to govern human
associations requiring collective decisions and collective actions.
They must, among other things, be aware of the Faustian bargain
that is inherent in the structure of rule-ordered relationships, of
the dangers of autocracies, and of what it means to participate in
the governance of a society organized in accordance with general
theories of limited constitutions that are subject to revision
through time.

It follows that the cognitive capabilities of human beings can
not be neglected in considering the constitution of order in self
governing societies. Peter Winch (1958) is correct in his emphasis
upon the cognitive capabilities of human beings in his exploration
of the relation of social science to philosophy. These refer to the
domains of World II and World III that Popper (1972) elaborates
in his later works on the three worlds of human cognition and
human actions. The place ofknowledge and its functioning in soci
ety, then, is critical for societies that presume to be self-governing.
The nature of epistemic orders and how individuals learn to func
tion in such orders is as important as how citizens learn to function
in political orders-rule-orderings-that are self-governing.

Cognitive capabilities in self-governing societies place high
levels of demand upon people to cope with the specificities of
problematical situations. The generalization of a theoretical sort
must be applied in the context of specific time-and-place contin-
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gencies (Hayek 1945) in which heterogeneous elements must be
drawn upon in complementary ways to achieve practical results.
We as human beings need to know what we are doing ifwe are to
discern the causes of our difficulties and not fall prey to the ills of
which we are ignorant. We are, however, always pressing limits,
and errors are inevitable. Self-governing capabilities can be
achieved only in a problem-solving mode, in which we order the
exigencies of life so that we can learn from one another. This re
quires appropriate habits of the heart and mind and structural ex
igencies for transforming conflict into a problem-solving mode
that facilitates conflict resolution.

When we naively presume that governments govern, we are
likely to reveal a thorough misunderstanding of the basic founda
tions ofdemocratic societies and of the steps appropriate for mak
ing transitions in the world beyond 1989. Paul A. Gigot, writing
in the Wall Street Journal ofJune 29, 1990, indicates the magni
tude of the problem when he finds that many Russians inter
viewed in Moscow make the plea: "Please don't help our
government." He quotes comments by Ilya Zaslavsky, a member
of the Interregional Group of Deputies in the Soviet parliament,
who asserts: "Sometimes I think that the worst enemies ofdemoc
racy in my country are democrats in the West. You are always try
ing to help our dictatorship."

National parliaments, national elections, and national politi
cal parties where governments govern are simply-with the possi
ble exception of the Denmarks of this world-an inadequate basis
for democratic systems of governance. The Waterschappen (water
associations) of the Netherlands, the Gemeinde (village communi
ties) in Switzerland, townships in New England, and the basic in
frastructures for tending to community affairs in all societies are
the institutions necessary to the nurturing of democratic ways of
life. People can express themselves in town halls or village com
mons. It is impossible for each person in a hundred million to
have a right to express oneself and be given a respectful hearing by
everyone else.

When the "free world" depends upon government-to-govern
ment relationships, the best of intentions by Western democrats
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get transformed into the strengthening of dictatorships (autocra
cies). The presumption that governments govern is a serious error.
The opening of societies to diverse interpersonal and inter
organizational relationships is much more fundamental to the
emergence of democracies.

As human beings we each, to some significant degree, have
the potential for becoming what we aspire to be and for shaping
our own reality. What conceptions and calculations can we draw
upon both in understanding ourselves, in making sense of our re
ality, and in establishing our aspirations for what might be
achieved? This is the stuff from which human civilizations emerge
and is what shapes the future.

THE PROBLEM OF EMBODIED INTELLIGENCE

Living with the systemic patterns oforderings in modern self-gov
erning societies presses the limits of human intelligence. It is pos
sible for human beings both to learn from the cruel game of
history and from one another's experience to achieve self-govern
ing capabilities; but human beings are always pressing the limits of
human knowledge. Here we confront a fundamental dilemma:
the use of knowledge can be exercised only by mortal creatures.

Jerry Fodor, the cognitive psychologist, has emphasized that
human intelligence is embodied in the material conditions of life
that come apart in a "ridiculously short time" when contrasted to
"Eternity" (1987, 129). The exercise of learning and the use of
intelligence occur only among living creatures. It is individuals
who learn, think, act, and relate to others. The accumulation of
learning and skill for each individual expires when life expires.
The fact of mortality is a radical constraint upon human intelligi
bility. Human beings can draw upon language and communica
tion through the use of language to transcend, to a limited degree,
the absolute constraint that mortality would otherwise impose
upon intelligible communications. With the use of language, it is
possible to transmit knowledge from one individual to others so
that learning can be accumulated across generations and special-
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ization (division of labor) can accrue within generations. Both in
volve complex problems of coordination.

The acquisition of new knowledge in each generation requires
its articulation and transmission to individuals in that generation.
Specialization requires the acquisition not only of linguistically
transmitted knowledge but also of the skills in artisanship that are
entailed in putting knowledge to use in creative endeavors and, in
turn, advancing the frontiers of learning in any given generation.
Curiosity, the desire to learn and to know, and artisanship, the
desire to use ideas to express oneself and to accomplish some
thing, imply an active disposition to take a creative role in life.

The embodiment of intelligence in mortal beings requires
that these processes occur within the constraints of mortality and
apply to and among discrete individuals as mortals. Communica
tion allows for the pooling of acquired learning as articulated
knowledge, but the agencies through which the acquisition and
transmission of knowledge occur are always discrete mortal be
ings. Knowledge and skills are neither aggregated nor transmitted
as a single whole. The productive potential of a society depends
upon the way that such processes are diffused and coordinated
both through time and space. Human potentials for innovation
potentials for learning and the generation of new knowledge
mean that everyone's future must necessarily be uncertain.
Long-term planning is an impossibility. The exigencies of nature
are also subject to substantial variability. Achieving complemen
tarity among the variabilities of time and place requires complex
computations in every form of artisanship. The mortal embodi
ment of human intelligence requires extraordinary skills in com
munication, coordination, experimentation, and adaptation.

Grounds for constituting order in societies. A covenantal way of
constituting order in human societies through self-organizing and
self-governing capabilities turns upon whether human beings can
most effectively resolve the problem of embodied intelligence
among themselves as mortal creatures. Is there a way of diffusing
knowledge, skills, learning, and problem-solving capabilities
among the members of a society so that people can use methods
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ofcollegiality in addressing themselves to problems ofconflict and
conflict resolution? Or must they rely upon some ultimate center
of authority to exercise dominance over society?

A response to these questions turns upon the analysis in
Chapter 2. We can consider a theory of democratic governance
fashioned by covenantal methods juxtaposed to a theory ofsover
eignty. The key issue turns upon the use of language to constitute
rule-ordered relationships and how to make rules binding in
human relations. To use principles ofstrong hierarchical orderings
through command and control is one method. Another is to use a
system of weak hierarchical orderings through concurrent and
limited instrumentalities of governance under conditions of
quasi-voluntary compliance (Levi 1988). The latter implies the
diffusion of self-governing capabilities throughout a society with
a presumption that each individual is responsible for governing
his or her own affairs, achieving mutually productive relations
with others, and learning how to achieve collective action in self
governing communities of relationships.

Amid changing conditions. The world itself is subject to radical
transformation by the way in which embodied intelligence func
tions in human societies. The world of 1989 in American society
was vastly different from the world of 1789. At the end of this
century, science and technology have transformed the basic con
ditions of life. The "press" is no longer confined to the printed
word. Railroads, highways, and airways have transformed space.
Manufacturing and agriculture yield abundant varieties of goods.
The realms of human organization and relationships have been
subject to comparable transformations and elaborations.

The constitution of order in human relationships, for all this
change, still depends upon making words binding in human rela
tionships. A critical issue in contemporary legal scholarship turns
upon debates over how to construe the language of constitutional
rule in American jurisprudence. There are those who argue on be
half of an original intent and those who argue on behalf of some
underlying value such as human dignity as a basis for construing a
"living" constitution. The problem is one of translation; it cannot
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be simply discharged by recourse to a machine-like transformation.
It requires recourse, in part, to original intention and plain mean
ing, but in the context ofwhat is required to devise and maintain a
system of democratic governance grounded in a general theory of
limited constitutions. In turn, any general theory of limited consti
tutions needs to be grounded, first, in explicitly recognized methods
of normative inquiry that enable human beings to make mutually
understood interpersonal comparisons about the meaning of value
terms; and second, in methods ofpositive inquiry that enable com
munities ofpeople to acknowledge the existence ofcounterintuitive
and counterintentional relationships in human affairs. James
Madison's recognition ofstrong oligarchical tendencies in all demo
cratic assemblies, for example, casts substantial doubt on the suffi
ciency of one-person, one-vote, majority-rule formulations for the
constitution of extended democratic republics. "Living constitu
tions" dominated by ruling oligarchs can be expected to abandon
the constraints of limited constitutions capable of maintaining sys
tems of constitutional rule.

A narrow adherence to words like "press" in an era of elec
tronic communication is not an intelligent exercise in translation.
Neither is an exercise of free association grounded in discourse
about human dignity an adequate basis for maintaining a system
of constitutional rule in a democratic society. Lawyers motivated
to win cases with reference to judges motivated to advance a vari
ety of different policy agendas about human dignity can be ex
pected to leave American jurisprudence in serious disarray.

Henry G. Manne, a leading scholar in law and economics, has
likened such a system to a "constitutional lottery" (I990, 26). He
correctly concludes that "we face the grave danger of losing the idea
of a regime of law altogether" (ibid., 32). Majority rule uncon
strained by constitutional limits is another form of constitutional
lottery. Winning coalitions can be constituted in diverse ways. In
large legislative assemblies, those exercising leadership prerogatives
can be expected to dominate the agenda. Where winning coalitions
are able to enjoy the fruits of victory, deprivations can be imposed
upon minorities. The long-term interests of the community can be
sacrificed to the temporary advantage of majority factions. To
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decide the fate of society by reference to winning and losing elec
tions, and to fashion winning coalitions in legislative bodies, to
gether amount to a constitutional lottery dominated by the
exigencies of historical accident.

The challenge that students of contemporary jurisprudence
face is comparable to the challenge confronting legal scholars in
the twelfth and thirteenth centuries. Their achievement then was
neither one of strict interpretations nor free associations about
human dignity. Rather, they drew upon the achievements of
Roman law interpreted by methods of normative inquiry derived
from the Judaic and Christian traditions (Berman 1983; Tierney
1982). Roman concepts of empire are no longer appropriate. In
stead, it is necessary to turn to general theories of limited consti
tutions that allow for a unity of law to be achieved with diversity
rather than uniformity. Coherent systems of law can be fashioned
through conflict and conflict resolution applied to problems aris
ing from the conflict of laws.

Shared communities ofunderstanding. Problems of interpreta
tion and translation cannot be resolved by looking only at discrete
words on paper. The meaning of symbols among mortal creatures
of embodied intelligence always depends upon shared communi
ties of understanding about the meaning of language. All lan
guages depend upon the nesting of diverse levels of discourse
grounded upon assumptions and presuppositions for achieving
complementarity amid diversity. Constitutions can never be just
words on paper. To be sure, words on paper are critical links for
achieving embodied intelligence among mortal creatures, links
that give meaning to their lives and to the way they relate to one
another. But there always remain problems of tacit understanding
about the meaning to be conveyed by words and of the fallibility
characteristic of mortal human beings (Polanyi 1962).

A thorough knowledge of alternative possibilities is essential
to a discriminating use of language. Otherwise, it is possible fOf
people to talk to one another without communicating; they talk,
but do not listen for a knowing response. Mass media are destruc
tive of the essential reciprocity for intelligible communications.
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Citizens, addressed en masse, no longer function as intelligent ar
tisans in self-organizing and self-governing communities of rela
tionships. The conditions of embodied intelligence can be
breached; and civilization can be trampled under foot when intel
ligible communication as one of the necessary conditions of civi
lization is neglected.

A new and different way? The meaning ofAmerican federalism,
as a design for the constitution oforder in a self-governing society,
is worthy of serious reflection by both the American people and
by other peoples in the world of 1989 and beyond. What can be
learned from Tocqueville's ([1835] 1945, 25) reference to a great
experiment to "construct society upon a new basis"? What were
the "theories hitherto unknown, or deemed impracticable [that]
were to exhibit a spectacle for which the world had not been pre
pared by the history of the past"? What can be learned from that
experiment? What in turn can be learned from the Soviet experi
ment and the multitudes of other experiments to construct socie
ties upon new bases? How can such efforts to extend the frontiers
ofwhat can be learned be transformed into communicable bodies
of knowledge to inform a human artisanship capable ofexercising
self-organizing and self-governing capabilities appropriate to the
world of the future?

Are we in a position to respond to the question posed by Al
exander Hamilton in the opening paragraph ofessay 1 of The Fed
eralist, namely, "whether societies of men are really capable or not
of establishing good government from reflection and choice or
whether they are forever destined to depend for their political
constitutions on accident and force" (Hamilton, Jay, and Madi
son [1788] n.d., 3)? If political processes turn only upon winning
and losing elections, building majority coalitions to dominate leg
islative decisions, and winning and losing lawsuits, then reflection
and choice give way to constitutional lotteries and to accidental
exigencies in the tragic dramas of history. If reflection and choice
are to prevail, there are bodies of thought and manifestations of
feelings that must stand behind and give meaning to the contesta
tions that are also constitutive of democratic societies. Human
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communities cannot civilize conflict and achieve conflict resolu
tions without fundamental respect for one another. We contest
with one another not to gain dominance over and destroy one
another but to advance our own respective frontiers of under
standing and compassion.

Perpetual quest. The dilemma of embodied intelligence confront
ing all human beings is challenged by the extraordinary faculty of
imagination that drives innovation and inventiveness. Human
imagination opens not only a wealth ofcreative possibilities but also
vast realms of fantasy and delusion. The embodiment of intelli
gence among human beings can be used to generate images of uni
versality and eternity. It is entirely possible for human beings to
presume that they can transcend the constraints of mortality, func
tion as omniscient observers, and know what represents the greatest
good for the greatest number. These fantasies and delusions are
commonplace and the source of many of the most profound errors
and tragedies among human beings. They occur among the Ben
thams, the Engelses, and the Marxes of this world. They drive the
Hitlers, the Lenins, and the Stalins. But they also drive the imagina
tions of the Spinozas, the Darwins, and the Einsteins.

How do we sort out the fantasies and delusions from the truly
creative thrusts of the human imagination? The only way that I
know of doing so is to fashion a culture of inquiry that is open to
contestation mediated by an appreciation of the creative potential
inherent in conflict and oriented to achieving conflict resolution.
Even fantasies and delusions may contain the germs of creative
impulses. If those germs are to be liberated from their encum
brances, the method by which a process of liberation can best be
achieved is within the context of contestable argumentation and
experimentation. Such a method is applicable to all forms of
human artisanship and is not confined to academic halls and ex
perimentallaboratories. It is the method, appropriate to embod
ied intelligence, of allowing mortal creatures to strive for
immortality by what they contribute to the emergence of endur
ing creativity. But caution must be exercised to sort out what is
"excellently foolish" from what is "excellently wise," as Hobbes
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stated the problem ([1651] 1960, 22; cf. V. Ostrom 1990a). The
advancement of human civilization depends upon making appro
priate distinctions and discriminating choices.

DOES FEDERALISM HAVE A FUTURE?

When Tocqueville, some 150 years ago, wrote the second volume
of his Democracy in America, he was concerned with a basic prob
lem that afflicts embodied intelligence among mortal human be
ings. Would the institutional arrangements for constituting the
American experiment in democratic governance enable American
people to acquire, transmit, and diffuse the appropriate habits of
heart and mind to sustain the principles of self-governance across
future generations? If not, the American system ofself-governance
could not be expected to reproduce and sustain itself into the dis
tant future.

In the two-century interval between 1789 and 1989, Amer
ican society achieved a surprisingly creative thrust in human civ
ilization. Can that thrust be sustained? My response is a cautious
negative. There are two grounds for this judgment. The first is
advanced by Tocqueville in his assessment of the dangers of
democratic despotism. There is a transformation that occurs as
citizens begin to think of themselves as like everyone else and to
presume that they can address problems that apply to the society
as a whole. They further presume that problems in the society as
a whole can be addressed by central authorities identified as "the
government." This "government," an illusion of the popular
imagination, is presumed to be an omnicompetent problem
solver capable of addressing all problems arising in a society. No
such creation can exist among mortal creatures of embodied in
telligence. If it could, then, as Tocqueville recognized, it would
become an "immense and tutelary power" that would be the
"sole agent and the only arbiter" of a people's happiness. What,
then, remains "but to spare them all of the care of thinking and
all of the trouble of living" (Tocqueville [1840] 1945,2: 318)?
Such a system of democratic despotism would be destructive of
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the embodied intelligence necessary to the viability of a self
governing society. The affliction of democratic despotism) as I
have indicated in Chapter 5) is beginning to take its destructive
toll on American society.

If the path to democratic despotism is to be reversed) the
people in American society will confront problems of reform
reaching to basic constitutional considerations) that are compa
rable to the ones facing European peoples both east and west. In
the American case) constitutional revisions will be required of
the constitutional amendment process in Article V of the u.s.
Constitution. Methods are necessary to allow the states to initi
ate constitutional amendments and to advance other amend
ments through a process of joint deliberation) formulation) and
approval that does not allow Congress to exercise an absolute
veto. l If there is no alternative to a congressional veto) then
Congress becomes the ultimate judge of its own prerogatives in
relation to the constitutional prerogatives of others and can ob
struct the course of constitutional revision and reform. Such an
amendment would be only a beginning in undertaking constitu
tional revisions and placing limits upon national authorities.
Henry Manne is correct in presuming that a constitutional lot
tery places a regime of law at risk. Among societies of continen
tal proportions) national governments are not competent to
function as universal problem-solvers.

The other reason for a negative judgment about the place of
American society in the future of human civilization is that the
emergence of self-governing capabilities in other societies cannot
occur under the dominance of American leadership. Thus the
emergence of self-governing societies in other parts of the world
may draw upon the ideas associated with American federalism)
but those ideas must become a part of the cultural heritage that
different peoples draw upon in shaping their own embodied intel
ligence. The future of democracy) then) turns upon the develop
ment of a collegiality where people draw upon one another's
experience in constituting and reconstituting systems of self-gov
ernance that can be adaptive to time-and-space exigencies and
that can achieve complementarities with others.
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No one can anticipate the future of human civilization. We
can, however, assume that its potential turns upon achieving a
culture of inquiry that facilitates contestation amid processes of
conflict and conflict resolution and allows for the emergence of
complementary communities of relationships among fallible
creatures capable of learning from experience. The future of
Chinese, Russian, and other civilizations depends upon open
ness and potentials for restructuring that can be achieved only
by such contestation, carried out in a respectful spirit that en
ables people to elucidate information, clarify alternatives, and
facilitate innovation.

American federalism has important implications for achieving
such cultures of inquiry. If the meaning ofAmerican federalism is
construed in this way, then the United States can take its place in
the emergence of a civilization grounded in principles of self-gov
ernance and in which reflection and choice function in human
affairs subject to the burdens of fallibility that human beings can
never transcend. The future will always pose a challenge. Meeting
that challenge depends both on prior capabilities derived from the
past and the use of human imagination to achieve new problem
solving capabilities that are constitutive of patterns ofsocial order
that, in turn, are complementary to other systems oforder that are
constitutive of the conditions of life in which we live. Those who
conceive of themselves as omniscient observers and presume to
know what represents the greatest good for the greatest number
pose the most serious threat to the future of mankind. Those who
neglect what can be learned from the past are not prepared to face
the future.

These are the burdens that life imposes upon the exercise of
intelligence. Federalism, as a way of structuring due processes of
inquiry compatible with a due process of law, is commensurable
with the limits of embodied intelligence. All systems of gover
nance depend upon the exercise of human intelligence. We can
not escape the limits of mortality that each must bear. We can
only advance by our willingness to build upon and extend each
other's capabilities within the conditions that life makes available.
All else is likely to be fantasy and delusion.
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Federalism is a sham if covenants become mere words on
paper. When the cares of thinking and the troubles of living are
left to others, self-government is abandoned, democracy withers
away, autocracy emerges, and people begin preying upon one an
other in the name of liberty and equality. The future belongs to
those whose covenants are bonds of mutual trust grounded in
principles of self-governance and who learn to use processes of
conflict and conflict resolution to elucidate information, clarify
alternatives, stimulate innovation, and extend the frontiers of in
quiry to open new potentials for human development. Federalism
has a future. Whether that future is associated with the United
States ofAmerica is more problematical.



NOTES

Chapters 1-3 are not annotated.

Chapter 4

1. These theses are advanced in Martin Diamond's articles" The
Federalist's View of Federalism" (1961), "What the Framers Meant by
Federalism" (1974), and "The Federalist on Federalism" (1977). Patrick
Riley, in "Martin Diamond's View of The Federalist" (1978), further
elaborates these theses by including reference to Diamond's unpub
lished lectures as well as published references. The Diamond theses are
accepted by a large community of scholars. This essay was written with
the objective of stimulating further consideration of these issues and in
the hope that scholars might develop a greater critical consciousness of
the problems involved in the language of political discourse.

2. Susanne Langer makes the following relevant observation:

The process ofphilosophical thought moves typically from a
first, inadequate, but ardent apprehension of some novel
idea, figuratively expressed to more and more precise com
prehension, until language catches up to logical insight. Re
ally new concepts, having no names in current language,
always make their initial appearance as metaphorical state
ments; therefore, the beginning of any theoretical structure
is inevitably marked by fantastic inventions (1976, vi).

3. Riley ascribes the contention to Leo Strauss (1955, 202ff.). The
Diamond theses are sometimes associated more generally with a Strauss
ian interpretation of The Federalist.
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4. Note the language used by Hamilton in essay 23 of The Federalist.

If the circumstances ofour country are such, as to demand a
compound instead of a simple, a confederate instead of a
sole government, the essential point which will remain to be
adjusted, will be to discriminate the OBJECTS, as far as it
can be done, which shall appertain to the different provinces
or departments of power; allowing to each the most ample
authority for fulfilling the objects committed to its charge
(Cooke 1961, 149, emphasis in original).

Chapter 5

1. I have capitalized "Federal)) wherever I construe the term to
refer to the national government.

2. This tradition is exemplified by Walter Bagehot's The English
Constitution, first published in installments from 1865 to 1867, and by
Woodrow Wilson's Congressional Government, first published in 1885.
Bagehot distinguishes between the "dignified)) and "efficient)) parts of a
constitution. The dignified parts represent the facade that conceals real
ity as reflected in the efficient parts of a constitution. Wilson draws ex
plicitly upon Bagehot in advancing his thesis that Congress exercises
supremacy in the American system of government.

3. All parliamentary systems have distinguishable legislative bod
ies and processes. This is what the term "parliament)) implies. Those
bodies and processes are deliberative in nature and are not compatible
with the performance of executive functions. The linkage achieved by
constituting a leadership committee in a parliament to assume ministe
rial responsibility does not refute the existence of differentiable struc
tures and processes of governance. Those who are ministers further
differentiate themselves from their colleagues in parliament by becom
ing privy councilors for whom executive matters are subject to secrecy
and, by that fact, create a realm of executive privilege that is not subject
to parliamentary inquiry. Problems having to do with national security
and external relationships make secrecy an essential feature of the gov
ernment agencies responsible for them. Ministerial responsibility medi
ated by the requirements of secrecy implies that executive matters are
not res publicat'--public matters-but privy to the executive and con
fined to executive structures. The independence of the judiciary has be
come well established in all countries that are generally recognized as
having a rule of law.
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Chapter 6
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1. The term is taken from Robert C. Wood (1958), who defines
Gargantua as "the invention of a single metropolitan government or at
least the establishment of a regional superstructure which points in that
direction." We do not argue the case for big units versus small units as
Wood does in his discussion of Gargantua versus grass roots. Rather, we
argue that various scales oforganization may be appropriate for different
public services in a metropolitan area.

2. We use this term for want of a better one. An alternative term
might be "multinucleated political system." We do not use "pluralism"
because it has been preempted as a broader term referring to society gen
erally and not to a political system in particular. Polycentric political
systems are not limited to the field of metropolitan government. The
concept is equally applicable to regional administration of water re
sources, regional administration of international affairs, and to a variety
of other situations.

3. By analogy, the formal units of government in a metropolitan
area might be viewed as organizations similar to individual firms in an
industry. Individual firms may constitute the basic legal entities in an
industry, but their conduct in relation to one another may be conceived
as having a particular structure and behavior as an industry. Collabora
tion among the separate units of local government may be such that
their activities supplement or complement each other, as in the automo
bile industry's patent pool. Competition among them may produce de
sirable self-regulating tendencies similar in effect to the "invisible hand"
of the market. Collaboration and competition among governmental
units may also, of course, have detrimental effects, and require some
form of central decision making that considers the interests of the area
as a whole. For a comprehensive review of the theory of industrial orga
nization see Joe S. Bain (1959).

4. Krutilla and Eckstein develop the concept of"internalizing" ex
ternal economies as a criterion for determining the scale of a manage
ment unit in the administration of water resources. But it is just as
applicable to shopping centers, which in practice may also give favorable
rents to large supermarkets as "traffic generators." This recognizes the
externalities they create.

5. Dewey's use of the terms "acts" and "transactions" implies that
only social behavior is contemplated in public action. But physical
events, such as floods, may also become objects of public control.

6. See the discussion of "district boundaries and the incidence of
benefits" in Stephen C. Smith (1956).
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7. The boundary conditions of a local unit of government are not
limited to its legally determined physical boundaries but should also in
clude reference to extraterritorial powers, joint powers, and so forth.

8. This factor might be separately characterized as a criterion of
equitable distribution of costs and benefits, but we have chosen to con
sider it here in the context of political representation.

9. The following analysis is confined to competition between
units of government and makes no reference to competitive forces
within a unit ofgovernment. Competition among pressure groups, fac
tions, and political parties is a fundamental feature of the democratic
political process, but is not within the primary focus of this paper and
its concern with polycentric patterns of organization among units of
government in metropolitan areas.

Chapter 7

1. The best single reference is U.S. Advisory Commission on In
tergovernmental Relations (1987). See also notes by Vincent Ostrom,
Robert L. Bish, and Elinor Ostrom (1988); Robert L. Bish and Vincent
Ostrom (1973); Robert L. Bish (1971); Vincent Ostrom (1989); and E.
S. Savas (1971). For those readers who would like to pursue a more
extended bibliography, extensive bibliographic citations can be found in
the above references and in Vincent Ostrom and Elinor Ostrom (1971).

2. The literature on public goods is quite large and in some cases
quite technical. Readers who would like to pursue a preliminary set of
readings related to the nature ofgoods could obtain a good overview by
reading James M. Buchanan (1968) and Mancur Olson (1965). Some
of the recent empirical studies in this tradition would include those by
Roger Ahlbrandt (1973); Elinor Ostrom, William Baugh, Richard
Guarasci, Roger Parks, and Gordon Whitaker (1973); James McDavid
(1974); Bruce D. Rogers and C. McCurdy Lipsey (1974); Elinor Os
trom (1976); and E. S. Savas (1977b).

Chapter 10

1. The type of consideration that I have in mind is reflected in an
informal proposal that I advanced in correspondence with a colleague
on December 7, 1987:

At the present time, Congress exercises control over the
amendment process by either proposing specific amend-
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ments or in calling a convention in response to the applica
tion of two-thirds of the state legislatures. What we need is
an alternative process. We need to sort out an initiating pro
cess, from a deliberative process, and a ratifying process. An
alternative to the present arrangements might be accom
plished by having nine states take the initiative in proposing
that constitutional amendments be formulated to address a
problem of constitutional revision. When the first nine
states have done so in relation to a common subject, then
governors in each of these states might nominate, subject to
ratification of the state legislature, a commissioner to consti
tute a commission on constitutional revision. The commis
sion composed of nine commissioners might then organize
itself with a chairman, temporary staff, etc., to undertake
the task of holding hearings and conducting what inquiries
may be necessary to advance a proposed amendment or set
of amendments. Such a proposal might then be subject to
ratification by resolution of the legislatures or conventions
called for such a purpose in three-fourths of the states.
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