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1 •~ u IIOUSE OF lE1'I{ESIEN'~J'T VE-'S£d Seton it
 
N.. 95 0
....


I'I~LiIC tJT11IATY REGHILATORtY ACTPOLICIES 

(io-1U,- 141, UT0H.-Ordereti to, loc jii,.ialea 

[r. SrAGOEwn, flroii tie cOlilllinttee of 01.t,
aa~c, 
submitted the followifng
 

CONFEEINCEI UEPORT 
(To acowjuny 11.11. 4018J 

'rie committee of conference oi tile disag'ecin.rHouses on tile amendmnt of inh voles of tile twoto tho hill (I I.t. 4018) etii 
I louse t £lie uinnidgntit of Ile Seiaito
 

JUlie 30. 1980, tile duty 
it led "A n Act to sispenimilitil I |it-loe of


iotcs", i cerliaiim doxorubivi, lava irilr,i 'ilo 1ito1!11in,Imet,after full a4d free con ferelwl, have igreed itoreconiunetid a d do recommend to their respective I lotises as fiThat Ilh, lows :Senate recede front its disagreement tA)the umemamlinnmitthe H[ouse to the amendnient of tine Senate to the text of 
agree to thi ',tile bill andsate with all amendmentIn lieuof the minilhr propose d 

aisfollows: 
to ho innstrd lby lina illus-1 ineinment.inii-rt Ihe following:

SECTION i. SHORT TITLE AND TABLE OF CONTENTS.(a) S'uor Trv.r.-TAhd Art may be cited as the "Publio Utility
Re.qulatory Policiea A (t of 1978".
 
(b) TABLr oF CONrAWrs. 

Sea. 1. Shart title and table of conttst. 
Rea. S. Findings.
sea. S. lh'ignillons. 

Sea. 4. R-auWtmakip to antitrusa laws. 
TITLN I-RETAIL RIIOULATORY 
 POLIOINS FOR ELET0R,2"O UTLITIiBS
 

Ra. 10 . I'U rpifl&m. Su btitle A- GNev. 102. t'ovcrtlyc. en ral ProvisionsSe. 101. Puri'jes.
0 

Sec. 103. PederalconSracts. 

Subtitle B-Stlandardsfor Blectrio UtiiiesSea. 111. t"N-midai~on and ElerumlatLion respastg oertelm ratemakng
standards.Be. IJ. Obllivetion to ooaider a id deterie,See. 11*. Adoption of certlam slOtlarda. 
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lee £.l 	 TITLE V-UIRUDH OIL TRANSPORTATION HI'STRMSAfen, rolea. 
re 11S. Bpeciel rules ur slandards. Sec. 501. Findings. 
ce. 115. Reqrs respetingstandards. Sec. 50. Btatemengt purposs.ice. 117. Re~lationship 10 Stage law. 	 Sec. 503. Deftnigiosts.

Sec. 501. Applicationsfor approvalof proposed crudeoil transpurtion systems.
 
Subtitto c- I itrvenxln and Judicial Rcvcw Bro. 505. ftezlew achudule.

Sc. 506. L'nvironnrnaul imIpuct lat'ticsita. 
jec. 121. intervention in proocedinga. Se c. 507. Decision of the President.;r. It. OoMiumsr represaeaiation. Hc. 50S.Procedures for waiver of Fcderallaw.;tc. 123. Judloul review and cuforcesnent. Hee. 509. E.p.dited provedures for iasuani. of perneits: cnforcmrut of rights-of-Ice. 124. Priorand pendingproccedings. way. 

Sec. 510. Negotiatilons with the Government of Canada.Subtitla D-Admnistratliv Proviuiona H'c. 511. Judicialreview. 

Wc. 131. Voluntary guidelines. lcc. 512. Authorizationfor appropriation.
]Stn.l4Wponibilitiesof Secretary of Energy. TITLE VI-MISCSLLANEVV P-WI1IRIONS 

Ica. 13s. Gathmring informatioson coi81 of 6TViLcl 
ati. 134. RelationAWp to otherau1AoM . Bc. 601. Study cokerning electricrates of State utility uencics. 

Sc. 602. Seasonaldiversity electricity ezchange.Subtitle &Bl-gtte Vly Reguldtory Aelatnac Sco. 603. Vility regulalory institute. 
See. 604. Coal research laboratories.GWal o oier outl 1. g, titles I end IL Sec. 605. onarvcd ,naturulgas.e . ouherintiois, Bec. 606. Voisntary convcrsio of natural gas uscrs to heavy fueloil users.Icc. 14.Oaulusdg cadmien Sec. 607. HmergL-nc conversion of utilities and other facilities. 

TITLE I!-OBRTAIN PIDERAL ONARGY SWULATORY OOMUllSION See. 608.Naturalgas transportationpolieicas.
I AND DHPARTUEN? OP ENERGY AURORI2'IEB SEC. 3. FINDINGS. 

Bee. Ul. Defnittiom. The Oongress finds that the protection of the public health, safety,o. .atmuatio. 
 and welfare, the preservation of national security, and the proper
icc. 20S. Wheiatl. cercise of congressionalauthorityunder the ('oustitutitn to regulateSO& 34. Gsneal pro.sla" igcing certain inS'oomsection end wheeininterstateccl.h01..	 commerce requireoo 
 (!) a program providing for increa.yed conservationof electricce. t20. PoolingF. energy, im.reasedegecaenc, in the use of facilities and resourcesby 
Bee.ee Oc tarait of PauPcled rleias r*ir elecgriu utilities,and equitable retail rates for electric conminurs,lia GaSee W. Aa lde 641JUS804iat "L. 

o. 
(2) a program to rmprove the wholesale distributionof electricea. . Rctcm oly. eneriy, the reliabilityof electricseic.e,the proceduresconerm.ngBie. R1. cOagierddloms cud ausul powe produoti mB. 11. IjaertoMa#dtaresreA oconstderation of wholesale rate application before the Fderalo see o e th.ete Rnam Ni. Publu pOacrt asobfr o Pc .l e fugessry Ooomwio 	 e aEnergy Regulatory onunissio, the rticipation of the publicae. t . Prior colic.; alien o.othe" cuihortle. 

2nmatters before the Comanision, and to provide other measureswith respect to the regulation of the wholesale sale of ,lectricV'iTL, Ill-RETAI1. PO01O0111 FOR NATURL1 GAl U~iILITIDI 	 dfltgy8..Sl. PuIrpose;cosFriGA. 
()a

lm Sl. Durltipos.w, 	 program to provide for the expeditious devlopnent of
Bee. S. Adopt tionO 	 hydroelectricpotential at existing snall dams to provide needed'in atcndcrd 
Bea SOS. BAdptilonueraatldrde. hydroelectric power,
Safi. .Spral r sS.p i* 106eidctIeHu o 	 (4)a programfor the conscmrationof naturalgas while insuring that rates to naturalgas consumcrs are equitable,
Boo. 107. audtcial relow and losuInl. (5) a programto encouragethe development of crude oil trans-Be. SOB.Relloalkip to ask-hr mnsliedlic low. portationsystems, andea. 0O. Reports e peling slsdard. (6) the establishment of certainother authoritiesus provideds. 810. Priorend PeellPr icesdlat. in title V[ of this Act.

BeO. 311. R a ggictloup to ocher culk rfy.SE
TITLE IV-SMALL RYDIROBLZOTRIO POWEiR PROJEOTH"e SE. 5. DEFINiTIONS.. L D F N T O .L As used in this Act, except as otherwise specifically provideti4 #. 8stab uilgm .	 ( ) 2'he term "antitrustlaws" includes the ,her an :fntit mrxten tof pro p 

" m Loomfor feasiblitu st odl.. 
 A ct (15 U .,.C . I and folloo ng), th .Cayon A ct (Sa4. I" toe proee Csts. andfoll.ring), the F:deralTrade (!omiissionAct (15 U.S. Ii!Bee. 404. L0is ratescud reperae...S. 495. ah.pljW s- e d dea. 	 and follo ing), the .,U a ,1d4Wilson Tariff A ct (15 .(.3and 9),a m 0l.N wis m at. .... . : ... 	 the A ct of J une 19, 9 6 chapter 592 (15 f/S.C . 13, I a ),3b, and:S c 407. Authori zation s. 	 91 A ). 
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any 
() The term "cess" means, with respect to elctriaconsiImcrs,roup of su,'h consU1114T's two hacv (17)similarchai,:teristics of The term "State regulatory authority" mita3 any Statea tencywhich has ratemaking authority with respct to the sale ofel t'h , ter'ry usea. ndctdislutori, ('ommission. Tncy), energy by any electria utility (other that&such Statea and in the case of an electricutility with respect to which(4) 7'hr term "electricutility" means any person, State agency, 

e Tennessee Valley Authority has ratemaking authority, such 
(5) The ycny, ehi.h sells electric energy.or F /.t term "electri " , 

term means the 7 'eoicssee Valley Authority.rfl.'_consumer"..a .o,(18)x
tlI, cost-nr,,+eans. atany person, St"ale 

The term."State regulatedelectrcutility" maans any clev
t(b' 

or Federalagency, to which electric energy is sold other 

tric utilitywith respect to which a State regulato,y authority hasae kigutotyI , etirposev1 . of re h.ale. ( SEC. d. RELATIONSIlIP TO(A) in the case of a ANTITRUST LAW|'S.'Jtateagency, a proceeding whi. 
Nothiny in this Act or in any amendment madbynq(Is Open to the public, (ii) include, (1) this .Iet affects-the applicabilityof the antitrust Iu'. to,(ny 4,It',tibe utility

otice to partc4 7)ants andan OPPOrtunity for such participants to present direct and oryas utility (as defined .n section 3r),rebuttal evidence and to cross-examine witnesses, (iii) in-
(f) any authorityof the Secretary or ofthe 'u,mission undercludes a written decision,based upon evidence appeariojin a 

any other provisitm of law (including thewritten record of the proceeding, and (iv) 
and the Natural(as ',d,,al 'ower Act

judicial review.- is subject to Act) respectiny unfair methods of comtpeti
(B) tion or anticompetitiveacts orpractices.in the case of a Federalagency,aproceedinqconductedas proi, ted in section. 654, 6, and 657 of title 6, 

TITLE I-RETAIL REGULATORY POLICIESR L RYniteFtates Code; and T IIIIFOR ELECTRIC UTILITIES(0) (C)thethe inill case of a -proceedin onductedother than codce by any entityotron th aa byayett........
Sltate or Federal agency_--. a ,i ed.gConfarm, - " to the extent appropriate,with he requirementsof 
Subtitle A-General Provisionssubpaagahe t ("le~A. -o(7) d he term "Federalagency" means an executive agiene.y (as 

SEC. 101. PURPOSES.
 

(8)i 
The purposesof this titleare to encourage-
Thectoi ter("load ; of title 6 of the United State&C.od~e). I(1)management technique" means an tech- comnration ofniquc (other than a tme on.day or.easonalrate) to reduce the (e) suppylied by electric -utilities;onazinuo, kilnattdemand onA 

the optimization of the effiency of use of facilities andelectric utility resourcesby electricutilities;and1Or g rpplr ,diocontrol nechanism,e 4I s and other types of z.r..ptm.le (3) equitable ratesto electricconsumers.lenergy storagedevices, and load-limitingdevices. SEC. 12. COVERAGE.utilit (a) VOLuAI" O TOTAL RA'.T S.,t.rs.-T''his title a,Iplie.- to, eachYter"(10) The term "rat 
means any electric

' mean5 (A(A) .......an Pp r 
electricutility in any calendaryear,andto each proceeding r,.latingto
cssnc, deanb ao, obr d, 

ate charge or each electric utility in such year, ifleda, by 
to necditrc such utility for purposes other thanthe totalresalesaes

exce'd,,/eh tri en,.rgyilal oiee tittelecric en e , an , - kilowatt-hoursJuringany calendaryearbeginning afterDecember i, 
_ er_.2 o.. received vdth res ed 50 millionutility to an electric con-eumer, (B) any rie,regulatin orpctice respecting any such 

197.5, and before the immediately preceding calendaryear.te, aqcO e... ar l.9Y t ,o an (b) ExcL.U.sIo.Nrte, cae O onsumerc'etryo OF lI'iIOLOSAI.5" S11SS.-7'hl(1) r rla ......iiion ti to requirenitts oftlernm ratdnak.in (.authorlk" means a. this
(7f,, aPp 

Ma) O contract pertainjing to 
title do not apply to the operationsof an electrie utility, orto proreede, ordisappro e atoi m ings resp1 ecting such operations,to the et,tof, ae t to fix,r dro proceedings relate to sales of electric energy for 

that 
purposs 

such operations 
of resale.

ore ages.(1t) hw term "rate schedule" means the d._ignation of the 
(c) Lisr oi'Cov.'ttr liIrTirs.---if,.ir theate an elfrt, utilitjcharges for electric eneray. calendaryer, b,',i,,, of ec,.h

ic utily to 
the Secretary shall publish a lit ilentifyin.y each dcec

(13) The term "sale" Wen used with respect to elericafter which this title applies darinq such4l Thde yn ricesne pbliation of such list each Sntte 
calleatir year.crotaoc 

,.eouhhto.y auteliar(14) ity shall notify the Secretary of each Clectic: utility OIL(1.)Pu Teterm "Setarysmen th of Oer iag Serto,T tr e a aeD th.of l.nerqy. 4 li.t formeans a S.tate, M~e Distr4.1Of Cvoliinia,""" which such Slate regulatoryauthority has ratentuky lttlteo, ity.and P uerto Rico.(16) S EC. 13.FED ERAL CON TR ACTS. ""TA erm "State agency- mean a Stat politicalgubtlivi.
thereof, andmy agency or insrugtongaftjof either, Notwithstandiuqthe lintitatim containedin Pection 102 (b,),

olon tract between a too con -Federalagency and any electric utility felr the .ath,
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6
of electri energy by such Federalagency for resale which is entered
into or renewedafter the dateof the enactmentof th is Act may contain
any proevsionwhich will have the effect of prevnting the inaplenuentah
tion of anty requirementof subtitle B?contractwhich has sucheffect shallbe nullandvoid.

or6'. Any provision in anty such-b 

Subtitle B-Standards for Electric Utiliies 
SEC. I. CONSIDERATION AND DhhTERAIINATION RESPECTING CER.TAIN RArTMAKING STANDARDS.(a) CONaID'RArToNv A"D DI'Rt~rtoNc.-Each State regulatoryauthority (with respect to each electric utility for which it has rate-making authority) and each nonregulated electric utility shall con-sider each standardestablished by subsection (d) and make a deter-m.aation concerning whether or rot it is appropriateto implementsuch standard ctoarlte nch tnd r lthsttl o ssuch considerationand detemiatb 

out the purpoesof this title. Forpurposes ofin accordancewitl subsectio"uand (o), andfor ptrposesof any review of such considerationandtermintion.n any court in accordancdwith section 123, the r-poses Of this title supplemnt otherwiseapplca1 tate lw. No. iin this subsection prohibitsany State regulatoryauthorityor nonregu-lated electric utility from. makin any determination that itappropriateto ipuc is notuander otherwiseapplicable State law.standard purs asesoto ato is ahithrerectst 

(b) PROCA-DURAL 8rQU1MrMFsr3 -&ORISNA tONSIDEATrON AND DrrR-oA'.-(I) The considerationreferredto in subsection (a) shallbeMade after 1 blic noticeandhearing. The deterdnationreferredto inbSecion) shatlb, 

(A) inwitiupns(B) based Upo i Adings included in such determination andw)classupon the evidence PM(0)ar~ra_ avial tet~at" the hearing,andt), hn tpublicn." 
-snt(B) Except as Otherii PravidedJ in paragraph(1),o .ce i in the secondl1 a.',and in sectiors.1!l1B.,colrfor the consideation determinaton refre 

and I2t2, the proceduresto in subsection (a)shall be those establishedby the Mate regulatoryauthorityorthe non-regulatedelectricutility
(c) I&rMI NrAro,...(l) The State requlatoryauthority(with re.-spect to each electrio utility for which it has ratemaking authority)O pPrlease lec tatoeise o. 

y, to the exten conistent with oth-electrilS t&"o_it y
(A) implement any suckstandarddeterminedVnder subsection(a) to be appropriateto carryout the purposesof this tile,or 
(B) decline to implement any 8uch atandardl(2) If a State requlatorya nthority4" (With respect to each electricWt-for 10hich it has ratemaking authority) or nonrrqljat,.deldairdoesta 

ed bu/wFi'hich is, dv1frrainied tdergtbserion(q) to be aperrprifee to 
'crryildthe uroessate inttitlensachrons therefor. Sucof rrasonsrhanbe avilableto the putblic sttement. rSuch statement 

7 

(d) Esr.blsh suuer.The following
(1) Federal taadards are h. _.,yCosr or sr:vic'.-1eates charged by any clcctric utility forrovidinq electric service to each class of e'ctric-consumers shall~dsgnd to the vwiuby providing electric sea-vice to sauwhpsig toe1c,te nuicnum exe tatcble, to relvlect the Cos18et pruca, (isclass, as dett,-.iiwa*trnlledtheunder 

eegon, eof rt(, 
orte n t attributabli to the cn.'r, '",.,wncnt in a vt,charyd by a, electric utility fur ,rova/i! I,'ctri: s'rir,,mzg any periodto any class of clectric conisu drr.wMaiy not dcra,seas kio eett-hourthneumption bytsuchtis, i',eai's(lei, iit.period except to the etent thatl Such 

sut h
Wildt 5cstralescohts to stsch utilit e envrqyto such 

that theoprovbl'ni 3'oiL ae t dech, chiseauhich costs ireattibrtale to suc ,component decreaseassuch consumption increases du ing such tperil.
(3) T1A'-otr-DA r RaTA's.-The rates charged by any electricutility for providing electricservice to each class ofelectric coresuners shall be on a time-of-day basis which rtlects the costs ofplroviingelectricscerv ice to such classof clectric ConsuaCrs it difreent times ol the day unless such raiiosar1 ost.-eff6o(etioerespect to suck class, as detemined under section 115(b). 

.witA 
?)e a SASON.L Trrs.-Therateschargedby anbtsi heh'otsio etricutility forsetiiyeourovidiny elcetric service to each class of clectric consumers shallgeo esnlbsswihrlet h ot fproviding s~vvto such class of consumers at different Seasons of the year to theextent that suck costs vary seasonull for surh utility.(b) I.vrauRPrnULrRA rT's.-Aachelectricutilityshall offer each 
iulustrialand comm ercic! electri, consumer (tninteruptibleratewhich reflects the cost of providing interruptibleservice to theof ,hich succns(6)saOAD u eri amwbrwhiNc(6) o seib.-LOAD .MAoA~wV'rcu frcun1Qurs.-Rle c, heetiuilysalh electric utity,shall 
offer to its electric consuzm suck load management techniques (isthe State regulatoryauthority (or the nonregulatedclectric utility) has determined will(A) be practicableand cost-effective, as letrmained under

section 1s5(c),
(B) be reliable, and 
(0) provide useful energy or capacity lnatagementadvantayes to the electricutility.

,t,. OBIGATIONS TO CONSIDER AND DErERMINE. 
(a) REST FUo CONSIDATIONregulatory authority (with respect to each eltric utility for which 

AND 

mayhas ralemaking authority'it 
niertaka Me and each nonreqiaated electria uttilityconsidcratit,,z and make the k foermintinn -ferred to in section Ill with re'pect to aitsection 111(d) stanlair, established ,yin any proceeding respectinq the rate'8 of the electricutility. Any participantor interalcnor (inclatlinq an intervenor re. 

terredto in section 181)obtain,sich considerationanddlterminatioiin audh a prorrdaq may request, and shelloadertakinq tuch consideration and inj,,',n; in .,ch procyedin,. Inach determinaton ;na 

any such proceeding voith respect to the aipplication to iny electricBiEST AVAILABLE DOCUMFNT 



8 
utility of any standardestablished by section (d), a State . u-FrlatoyOanystandard(toetrat Mng authority) or nreulaedased to an electric 111(d), a hhate ratomnt ig su procedingt electric fit ht as 

1) any appropriate Priordeterminationwitl respec to !jchtan a rr i 
(A) which is made in a proceedingwhich takes place afterthe date of the enactment of this Act, or 
(B) which was made before such date (or is made inproceedingpending on such adate) and complies, as provided

() in sectionvit 124, with the requirements of this title; andcaeothe t upon whioh such prior deternminlation wasba ,v.l6" c 110mnif "re ced in such proceedinq).( Time "i"rjriO".- I)
th. 

1tlaterthan £ years after the date ofenachmen. of this Act, each State requlatory authority (with
restotoeach electricutility for which it has ratemakinitauthority) 

an each nonregulatedelectric utility shall commence the considera-
tlon referred to in section II or set a hearing date for stch consid-
eration,With respect to each st ndard established by section 111(d).
(B) Not later than 3 years after the date of the enactment of thisAct, each State regulatory authority (with respect to earh electricuy for which.t has ratcmaking authority), and each ,oregu-Zated electric utility,shall complete the consideration,andshall makethe determination, referred to in section 111 with respect to eachsn) aLt/1trd o0o&P'r.--respect to eadh electric t.ility acd State regulatoryauthority (withst.aad chCsr a by section I II (d). at ratoyau thort(i* 
&v each nonreyitlatedeletc lt hl metk tiecsleI",

*~h dnoear gu aion, and make the determination, referred to in 
~ i e etric utility Shall undertake t e collitldera-section II withrespeat to eac standardestablishedby section 111(d) in the ;o.rst ratePreedinq commnenced after the date 3 years after th date of enact-"rtI ofthit Act respecting the rates of gwh utility if sitch Stateregaatoy authority Or -Onrequiate electric utility has not. _beforesuh dat. comple with subsection ( (2) with respect to such 

SEC. I!.. ADOPnIVO OF CER74IN STANDARDS. 
(a) Aoornora a,PrNDARD..Not laterthan 2 years after the dateof the enactment of thi&rnspt Act, each State regulatoj mdihorittl (withto each electricutility for which it ha r te(-thrity),and e-ch nOnrequZad electric uility, shall provide p,-l not.eand condlct a hearina respeetinq the standards estblishle,l 1y 1u-section (h) and, on the basis of mth hearing, shall-

(I) adopt the standardsestabl4ihed b, sribseit,r in Ib) (otherthan paragraph(4) thereof) if, and to the extont. ath authorityor nonregtlaxed electric uttiiir, determin"es that stt-h a,lpt6nis appropriateto carry ovt the plurposex of this ttl. it otherwtse
'laiondIPropriaeappmpriate,and and iois consistensstj with otherwiSe 4?icl. S~tate

(20) adopt the standardestablishedby subsection (h) ( I I if. anlto the eawtmnt. suckttA~oritv ?'onrequlatin electritlq dr-femnt se that uch adofption is appropriate tnd consistent with 
otht .applicble rsltate181". endelectric 
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roesoorpurposes of any determination d paragraphs (1)rr or ( nd
any review of such determination in 
 any court in accordance withsection 123, the purposes of this title Supplntaent ot/Jh,ilse applicableState law. Nothing in this sutsection prohibits any atte regulatory 

authority or nonregulatedelectric utility from iakiny any dLtclvaina-Lion that it is not appropriateto adopt any such sudaid,pursuantits aulorityundterothe"-wi'e aplicableState la , ' (b) folzviny Federalstiula, are hereby 
establishTe: 

under section 115(d), master incterinfy of ehctric secice in the 
case wbilngsalbephiildiofnsw buildiny s shall be prohibl, rtitdt tecit restricted to the ,tent tcessary to ,,,r,/ out th ,Ut.ts ,,/ this tilte.() y rat.Mse AursantZ'to AnvaS.- oathi,:tric tilityti asyincreassuc lae epursuant to an autoimat,"1justnot clause(n)esssuch ,a reiremetsmeets the of ?t tioi shall(3) Imroi~m.irio.v ro clectri, 11tility Shall
tranrnitto each of its electric consumers information regardingrate schedules in accordance with the iequirements of section116(f).

(trutily Fay inaterm tO t ayI .tiotric utility nay terminate electric serdire to tiny let,'ir .ont. rexcept Pursuant to procedures described in section 115(y).
(bj PVE'RTIsIA-'.-No electric utility may recover fro,, a,,y 

person other than the shareholders (or other owners) of b-tch
utility any direct or indirect expenditure by such ittility forpomotional orpoliticaladvertisiu, as defined in section 115( ).

(c) PtRo~t'ov1:.A UItRrA'IWTS.-EaCh State reethitory anrboity 
(C i o r V 4 h e1r~ r . E c(with respect to each electric utility for .which it his ratemakingauthority) and each nonreg9latedelectric utility, within the 2-yearperiod secifled in subsection (a), shall (1) adopit, /Dursuant to subsection (a), each of the standardsestablished by suisection (b)(2) or,with respect to any such standard which i.n not adf'pted, xuchauthority or nonregulated electric utility shall state in irritinq that

it has determined not to adopt satch standard,together uwith the rcasons for such determination.Such statemene of reasons shall be atvailable to the public.
SEC. Ill. LIFELINE RATES.

(a) LowA'le R.,-r's.-No provisionof this title prohibilt a tate ,iqulatory authority (with respect to an electric utility for which it hasratemaknq autr-rity)or a nonrequlatedele'tric utilit1 froilt fix.il,approving, or allowing to qo into effect ,t rate f,,r ,.'tvli, l ne,i (1.3deflned by tht State requlatoryauthorityor toy thrtre utility, ais the case onaul be) rcqlati'dcheof r deti l cthetf rege laut,.s Ih'cis lowner than a rate under the statndardr'cfrrrd to in s'ttion Ili 
(d) (1). 
regulatedelectriautility does not have a lttity(b) I KT'r o.v.-If any State requhlittd eh',tic or,wer rate as drrribrduii, so, sertion (a) in effect 2 years after the dtte (of the egacarn,,t of tI1,;Act, the State regslatoivy atithlorit havinq rate',akn(oauthority witrespect to sch State regithitl,. electric ittilily o,. the "oga reftltlatedl 

utility,as the case miy be, shall detfrui,,', offler ana -,iuh.-
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u 
 ring, ohether such a rate should be implemented by such? 

PRIOR PROcarTDINgs.-Section124 shallnot apply to the require-(c) 

ments of this section 

SEC. 	115. SPECIAL RULES FOR STANDARDS. 


(ao r orSrs .-
 In 	undertakinqthe considerationandmakingth determinationundersection III with respect to the standardcon-rernrn cost of service establishedby section 111(d) (1), the costs of 
Pr eidilfelctrio service to each clss o; electric consumers shall,tothe mamnum eztent practicable, be detemdned in on the basis of 
methods prescribedby the State reqtdatvryauthority (in the caseof aState regulatedelectricutility) or by the electri utility (in the eassofa nonregulatedelectric utility). Such methods shall to the maximumeotent practicable--

() Permit idengi/ication of differences in coat-incurrencefor
each such class of electrio conaume, attributabl to daily and 
seasonaltime otuse of service and -inurrnc ainofi 	 dodifferens ot eney cm-mern in. 
Portents of cost. In prescribingsuch ethods, such State regula-tory auti4ritY Or nolregulated electric utility shall takp. into 

liklyto hage t-clau 
() additional capacity added to meet peak demandrelativeto base dmand;and 
(D) additional kilowatt-hours of electric energy are de-livered to electric onsumem,

(b) 	 TZ-OF-DAT RATjr.-ln undertaking the consideration andmking t t nati requirdunder section. 111 with e at afhe'stmndard for timaof-dity rates establshed section 11 d (
a ttmeof-day ratechaed by an eleatrioutility or idi electSertice to eachkdaaof elctric onsumer shal 	 ttodeteramied beo5-dlectipe with l ,peci 	 the bencto each such class ifof suc _ the dcan l

rate
to theo 	 €lV ,t__slongruinthene"lsor 	 uthe and ielctno os en cs 

Oktd Wth ofwea rach C 
(a) LOAD MANaartolrfr TZsNQOUS...In undertakingthe considera-tion and making the deteninationrequiredunder aection Ill titArespect to the standardfor loadmanagement temhniq establaihedbybe to. e id (6),,aryau oriey Or nonreiuaea eledtric utility, 

be cost-ef ective if-Ytsuch technique is likely to 	reduce Maximum kilowatt de-mand on the electi utility, ad 
(,) the long-run cest-savings to the utility of sich reductions are likely to exceed the long-run costs to the utility associated.ith 	imnplementation of such technique.
id)kRtw;. a e.arnt emetering shambe determined at 

d)r"iatfor any n oualdng for.m tepurigslof 	elction 1i(b)(1)
p 	thea s wrefo builngor i uo o&sin ((B) 

(1)., 	 there is mors than one unit in such building, 

11 

(8) the occupant of each such unit has control over a porp'1L

of the electrio energy used in such unit, and
(3) wih respect to such portionof electricenergy used in suchunit,the Ion -mn benefits to the electric consurme'rs *nsuch buildi e edd
 

ngxce t of purchzaing and installingseSI 	 aratem'eters;in such building.(e) A Urom. rioA DJ(sruTMr .1Us''S- (1) A 1a t,,l at ic adjustment
clause oj an electric utility meets the requirements of this subsection
 
it-	 (A) such clause is determined,not less oft,n than every 4 years, 

by the State regulatory authority (with respect to an electric
utility for which ithas ratemaking authority) or by the electric
utility (in the case of a nonregulated electric utility), after an
evidentiary hearing, to provide i7wentivcs for e/aic-ent use of 
resources (including incentim-s for economical imrchase and use

of uel and electric energy) by such electric utility, and
 
(B) such clause is reviewe nac less often than every 2 years,the mannerdescribed *naragraph(Z), by the State regulatomauthority having ratema in authority with respect to sucXs
 

utility (or by the electric utility in the case of a tnregulated
electric utility), to insure the maximum ccono-nies in those
 
operations and purchases which affect the rates to which such
applies. 

(2) 	 Ii making a review under subparagraph (11) of paragraph(1)with res eet to an electric utility, te reviewing authority shallexamine a7nd,if appropriate,cause to be audited the practicesof suchelectric utility relatin9 to costs subject to an automatic adjustment
clause,and shall require 9c, reportsas may be necessary to carryoutsuch review (including a disclosure of any ownership or corporaterelationshipbetwecn such electric utility and the seller to such utility
of fuel, electriceniergy, orother items).(3) As used in this subsection and section 113(b), the term "auto
mi-run ,ttmaie adj clause" means a provision of a rate schedule "whichprovides for increases or decreases (or both), without priorheariut,in ratesreflecting increasesor tlecreae (or both) in costs incurredK 
all ehctrio utility. Such term does not include an interim rate tohic q 
takes effect subject to a laterdeteraination of the appropriateamount 
of the rate. 
(f)Inormationo onsum.s- (1) For purposes o the sta dadd
electric utility shall transmit to each of its electric ctnsumers a clear 

sunrac 
schedule applied for (or proposed by a non giyated electric utility)applicable to such consumtr. Such statement shall be transmitted to
each such consumer

(A) not later than 60 days after the ,lute of commencement ofby sfction 113(b) (3) is adopted witl
service to such consumeror90 days aft.rthe standardcltablsh.rdrespect to such dCe tric.
 
utility,whicheverlast occurs,and
 

not later than 30 days (60 days in the case of an i/cttj; 

utility which uses a bimonthly billing system) after such Utility's
application for any change iLn
a rate schedule applicable to s/th
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conlasmer (or proposal of suc/ a change in the ease of a non-
regulated utility) . 

(8) For purposes of the standard for information to cnsumcrs
established by section 113(b) (3), each electric uttility shall transmitto 

each of its electric cnxtumers itot less frequently thanotce each year-
(A) a clear and conrcise stmmary of th,.existing rate schedules

applicable to each of the major classes of its electric consu.u'rs for 
ohich there is a 8eparaterate, and
(B) tan identification of any classes tohose iatas fir ,rtint

summarized. 

Such summary msay be transnmitted together with such 
consumers
billing or in such other manner as the State regulatory authority uir 

nonregulated electric utility deems appropriate.
(3) For purposes of the standard for information to consuinwrs
established by section 113(b) (3), each eketric utility, on request of anelectric constitter of stuch i-i, -..:.'all transmit to such conkunter a

clear and roncisestatement of the actuai consumption (or degree-day

adu.ted consttmptil) of electric energy byi such. consumer for each
bitng period ditr;igthe prior year (unless suh consumption data is 

not reasonably as.crtainable by the utility).(g)PwocDv&.ss tot Trsmimwriow or k'LcriSw S'viar.-The pro-
eMdures for termination of sera'icereferred to in ssmdion 113(b) (4) 
 areProeedures prescribed by the State regulatory authority (with respect
to electric utilities for which it has ratemalcing authority) or by the
%onregulated electrioutility which provide that--

(1) no electric service to an eletri consumer may be terminatedunless .reas° lonaprior notiec (includinq notiv of riqhts andremedies) is given to such consuir"er and such consumer has areasonable opportunity to dispte the reasons for such tennina-
tion.and 

(2) during any period when ternination ofservice to an electric 
consumer woould be especially dangeros,to health, as determninedby the State regulatory authority (with respect to an electric util-lt$[ for iohich it was ratemaking authority) or nonregulated elec-tncutilit andsconsumer etflshes that-

(A) he is unable to pay for such service in accordance withthe requirmente of the utility's billing, or 
(B) he is able to pay for such service but only ininstallments, 


8W.".CO May no16b terMinated,

&cksrocedure shall take into acou"nt the need to inclule reasonable
Po Aisiots for elderly an nd; apped consumr.(Al Anrrfrrsto.a.(1) For the purposes of this section and section113(b) ()(5) -£ he t(a) 

(.4) The term aad e "rtisinq"means the commer.i,1 liv. hi, ane~'ctrk¢utility, of aoy mnedia, includinq nespaper,printrdmatter,
ra'dio, analticle.,ishm, in ordler to tran~sns a ;nu'sattae to a st n-
gtial 11timtber of members of .he public or to stch utility's cletrie,.Constnmrs. 


8)Tht r lit
. nta aoa'ats ina msn advertisi. forth . ..... o o r. t qis-
'#.na. adhan'trate;or eltoralmat:M., or woith respect to anycntrora' lI tiueofpublic .mportance. 
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(0) The tern."promotional adverti.viny" m'aei,. adin/,,,. -- 11
for the purpose of encouraging any /ereSO to BCeIV't oW ite,the aero
ice or additional service of an electric utility or the slection or in
stallationof any applianceor equipmelnt ,ll Suc/h utilsiyed to Ease 

ity'aser,.ice.


(2) For purposes of this subsection anl Sc,ti,,, ii;(b) (i), the 
terms "politicaladverti ing" ai "pranonotional ad,,ci tiahia" do nsot
 
include

(A) advertising which informs clectri c'it.umW, . h,, they can 
conserve energy or can reduce peak dvmiani ffor c1,avrit tce tqaIV,(B) iulvertisng required by lain or r'qatstim/tslwt, m llng edt1r
tising required under part I of title 11 (,f the .atiuiad kl.rgyy
Conservation Policy A ct,

(C) advertising regarding service intir 'uptivi.s, safty mctas
ures or emergency conditions,

(b) advertlising concerning employnat oppostunistics itith 
such utility,
( E,)advertisintwhich pro ot,'s lhe use ,'eryy ,'f]i,:nt a,

plianee, equi[ttnt orservices,or 
(F) any ezplanation or jstification of existing or proposed

rate schedules, or notifications of hearings th,'rcon.
SEC. Ill. REPORTS RESPECTING STANDARDS.

(a) SrArr Auznomriris AND NON Tsaut..lr'I lrtLITI.- A'ot later
than 1 year after the date of the e-nactment of thi.Y -ct am/ atally
thereafter for 10 years, eawh State regulatory authority (wih rsxp-a:tto each State regulated electric utility for which it has ritemal.iiiy lathor.'1y), and each noiregulaied electric utility, shall report to theSecretary, in such manner as the Secretary shall prescribe, respectingits consideration of the standards established by sections I1I(d) and113(b). Such report shall inclade a sunnusry of the determijititoismadle and actions taken with respect to each such standard itutility
by-utility basis.

(b) S'ctrr'.'A.-Not later than 18 Months after the hit, of th:enacmetnet of this Act and annually thereafter for 10 years, theretary shall submit a report to the 
'ac-

President and the 'Congress
containing

(1) suara, of the reports sabaittcd urn/ar subsectioa (a),(f) his analysi of tsch reports, and 
(3) his actions under this tith, and his rrcnv'neaa'mlio,,s forsuh further l edral actions, inehuting any hagislatios , raqaiaretail electric utility rates (and other prarties) as may be .a,..

sary to carry out the purposes of this title.
SEC. 117. RELATIONSHIP TO STATE LAW..17 £ A I N H P T
Rva'NU" .ANV Rf.r o.,- T T A ' rl. :.v.-Nothinq in this title shallfa
thorize or require the recovery by an eletric ttility,of r'elaati.s, o; ofa rate of return, in ezcess of, or less than, thc anunnt of rtta.aor therate of return deternined to be laswful under any other proviyioa of
lain.


(b) SrATr A uruotrr.-Not-ling in this title prohibits siay ;Stateregul tory auttlority or nsonregtlard cerctrir utili!ty frna alojtin,j'ursaaut to State lain, any stanlard or rtile alfartinq clertrc t/titi.wwhich is different from any L;.tfjs/gisj'¥)
I U U ui/tiP, 
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(c) F&'onaaL Aar'Neirs.-Mikrespect to any electric utility which is 

a Federalagency, andwith respect to the Tennessee Valley Authoritywhen it is treatedas a State regulatory authorityas provided in see-tion 3(17), any reference in section 1f1 or 113 to State law shall betreated as a reference to Federal law. 

Subtitle C-Intervention and Judicial Review 
SEC. Ill.INTERVENTION IN PROCENDINGS. 
().AIJITTIOIv INi, PRO ,c . -ordertoiitiat(A)
insart'ipatein the conaiderationof one or ore of the standardssad ty subttle B or other consdeptnhie contribute to theachilee of the Burore, o th title, thc whecretary, any affectedhevet 
 oth e.~t nsof ntheSecretaranyelectric utility, or any cectrio this 	 affectedconsmea 	 eetrictilitya of an affec electric utility 


may intervene and participateasr a matter of right in any ratenaking
proceeding or other appropriate reguhorory proceeding relating toratesorrate design whch is conducted btja St a(it. 	 rgator aurespect ta electric utilty San i" hoy4'. 
thofy)oor tiorty) oreectic tiltyo-by a 	 y as~oreglatd at ..a-lectne utility,


(b) Accrss ro Iusotlavro#. Any intervenor or participant in a 

proceedingdescribedin subsection (a) shall have access to infvrmation
_ilablto otherparie:- the proceedingif such informationis rele-want to the issuesJedi-rla-to which his intreretiono t)Such informationmay ba ObtainedtP_	
l 

irlte.• . . ,on atctreghion inreason-such
 
blte orau olit 

to dis&very of informauos prescribedby the State
(i the of .r.;_ei" C48g concerning electric 

tlect • ha •hichit•lctric ftoiliie (InitA rateof a pr,itat t) or the reuhodity). ay 9nrelated 
ie iom ,ivelyo ulectrtry).(0)e Pnervei PAsti; an..--ns ntrvencon or partici a-tioninderthis section in L.,- ---ny.dn.eno or aticatcommencendcoketfbefor e t 

p ~i.pfftedu thissection only to t p-extent &W&. . tm~enthn rcosts 
"rt icpt CONSUMERl REP 	 eiton lawsuch nenni orderthSENAIieaONli e law,
(a)in OA.pNSUrE oR upRRPSN .l.JrpOJ
0,_ A7I 0, vrvt()IOnoaiep:,srna lorDiv Gos Ptin.........
Iv .. r 0.oY.-(1) If no alternativemeans for assurkgrepe se"r-itiofelectriceon-

cons8umer----, ot anan elcri ,.'t: n1t~n
3uers is adopted in acodancewith subsection (b)adianectcrgutdeltictlt.of.....electric ...lty.. .1....e=. 'an electricsubstatially contributed to the ap-prot, ._in whole Orin?art,o a positionadvocatedby such consumerin. P .edingn, .n,such utilit, a "Wrlating to any standardsetforth in su(.it.e B, suck utility slbeconsumer (pursuant ragraph liable to compensate such)) for reasonableat,-irneys' fees, 

epertWine,an;avoac of.-.fees., ca-o,eronreasonableins coat incurred i Preparationproe edi" inc -r- a
ob~ainin, n Such i,g (.clud, ng feet ando.ts ot 	 ' -- .... r-9 snt 	 ?Profin 1"0a o yning idi gfecsanddeterminationmade in suchr" toh() eedn womtmtith"ecd o stttir4).d"tMr-ph_ 
 -
(B) a gsuret fees and -- --une.7pstr1ostacor' ra a civma 

Regont ..c. fes-nd I, Of ompan eetriic tion,u ess hg StatesetosianyState curt of.c,mpetent jursdiion uness the State 
regulgfo 7reg lake 

authority (in the case of a proceeding concerning a Stateeltricutlity)-or oaregulat6delctricutility (in the case 

15 
of aadopted a reasonable procedure pursuant to which suet,authority or 

proceeding concerning such nonregulated electric utilityl has 
aop ted e lercu e s tnonregulatedelectric utility-	 h u t y

(A) determines the amount of such fees and costs and(B) includes an award of such fees and costs in its orderintieproceeding. 

(3) The p:'ocedure adopted by such State rcyulttory authority ornonregulatedutility under paragraph(2) may include a prelinimnary
proceeding to requirethat

as a condition of receiving compensation under such procedure such consumer demonstrate that, but for the ability toreceive such award,participationor intervention;n such proceed
ing may be a significantfinancialhardshipforsuch consumer,and(B) persons with the same or similarinterests have a commonlegal representativein the proceeding as a condition to receiving 
corn ensatiort.

compensation
 
ilLrA'RNaTw(b) 	 AINs.-Oompensation shall notunder subection (a) if 	 be required

ihe nonregulated el.ectric utility (in the casetrheegulated the State, the State regulatory authority (int.he case of a proceoding concerninga State regulatedelectricutility),of a proceedin~g con
o-. ing such nonregulatedelectric utility) has provided an alternative
 
tne,.as for providingad euate cotlpensationto persons

orae, repre en an tens
 
whokae,or represent,an interest(A) which would not otherwise be adequately representedin the proceeding,and
(B) representationof which is necessary for a fair deter

minationin the proceeding,and(2)who are, or reeLresent an interest which is,unable to effec
participateorintervene in the proceedingbecause such persoson cannotafford to pity reasonableattorneys' fees,except witnessfees, and other reasonable costs of preparingfor, and partiipating or intervenina in.such proceeding (including fee4 and 
of Obtaining dicial review of such proceeding).(a) TR.ASCRIPrs.-1The State regulatoryauthorityor tnourniulatdelectric utility, as the case may be, shall make transcriptsof the pro

ceeding available,at cost of reproduction,to parties or intervenors inany ratemakingproceeding,or otherregulatoryproceedinqrelating torates or rate design, before a State regulatory authoity or non
regulated electric utility.(d) FDERAr Aasvc'ss.-Any claim under this section against,tiiyFederlagency shall be subject to the availability of appropliated 
fund.(e) Riours UNDE OTUAu Aurnonir'.-Nothingin is (fects or restricts any rights of any participentor intervcnor in any

roceeding undrany otherappappicable lawo cr rle of law. 
SEC. il:L JUDICIAL REVIEW AND(a) L.urlo o ENFORCEMENT.,lzsu.i- Ounsvmrtoff.-Notwithstandiiaotherprovisionof late, no court of the UnitedStates shallhaive ju.i.diction mer any action arisingunderany provisionof subtitle A or ft 
orof this subtitleexcept for

(1) anaction over which a court of the UnitedStates hits juris
dcinudrsbeto b r()() ndiction under subsection (b)or (c)() ;and
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(0) 	reviewi of ally a.tion in thl. Supreme Court of the 

17
 
nited
States in ac.ordancewlith sectio:s 157 and 12.i8 of title 28 of the 

utilitiesfor whihe.United S tate s r od e.	 it has ratentakingauthority)trio utilitest sbeforeb f the date off	 ,ul itotr,'gulate-d,lh rr~ l t r h a e o he : elu tv it te l t 4 ,4t h is . r Iit'S, ld ' ti.6 ,s(b) 	 ENFoR.'As-W..r OF INFA':IA.tIOv latalr.-(1) 

taken before such. date in such piroceedings shalI I,','hc ,''ret may 	 t,e'/r'tdbringan action in any appropriatr ,curtof the 	 ing with the requirements o its l(io lylUnitedStatcsto cnforee 	 subtitles A aml 1., awl tii.. sthis right to inte,,t'ne and participateunder section 12 1 (a), and such 
proceedings uul atiiton substa, ially confor'm t 

it/i if n-ulh 
court shallharejurisdictionto grantappropriaterelief. Forpurposesof subtitle .uthc r ,-ttirt.i.A and R, and this sublitil.,',t"(B) If ayly c,'tttri utility or clctric"cinitinerhavinga right to iter-

ing or action commenced before the ilate of cni.t i, 
.w i ,ro'eid

vene uiulersection 1 2 1 (a) is deniedsuc. not completed before Iuch date, shatll i:onIply 
it of th I.c1, butrightby any State rourt,such/electric utility or electrie consmer may bring an action in the ap-

subtitles A 	 .it/h the..'ju'i. m,',ts ,fand B, andthis subtitle, to the maxim urn'with respect to so -ndeh of 	 t peruetitaide,propriate United States district court to reyuire the State regulatory 	 -titchproccedintror ,.,a' l tat.,sph,authority or nonregulatedelectric utilit 	
aftersuch date, except as otherwise provid/d i 'tion 121(t)and participation,and such court shall Kay 6

to permit such interventionprop rd lif. e jwu diction to grant ap-	 Subtitle D-Administrative P'rov~isions(S) 	 Nothing in this subsection prohibitsany person bringing anyactionunderthis subsectionin a courtof the UnitedStates from seek- SEC. 131. VOLuNARY GUIDELINES.ing retiew andenforcementat any time inanyStatecourtof anyrights 
The SecretarI mAty ES-.rectingpresribe voluntarystandards c t 	 thepredby sectieons 111(d)

"any roeditho 	 and 113(b). Ste guideltit's
participateimaR rvirw Aoo E ,NF0cr' 2'r.cadditional(a)(a)prceedin. 	

-(1) A ny person (includin g theSE 
not expand the scope or legal effect of such stnlatrd.v or establishAR P iSecretary) may obtain review of any determinationmade under sub-	 .I 2 standardsIB respectingL T E electric utility rates.title A 	 OF ECAc. 	 G .or ft 	 S 22.ol/ESoiJrnTy T RY F ENor under this subtitle with respect to any electric utility 	 ss Secreta RY od noy(a) 	Aurotry.-aThe Secretarij 'may pe'iodicify notify the o't t 

(other than a utility which is a Federalagency) in the appropriateState court if such pe-rson (or the Secretary) intervened or otherwiseparticipatedin the originalproceeding or if State law otherwie lin 102(c) ofeMit such raieo. Any person (including the Secretary) ma 	
(1) load management techniques and the results of studies andactiont enorcth e an
-. Mt ttciteRS" naptropriate Stateeq 

experiments concerning load management techniqu.eis;
r(ui etitlmnett ofe apit 	 (2) deveh,court, except thatno such actionmay be brougnh1iin t hetapitatecourt with 	 ts and innovations ihn may brinVl t 	 el:,tri:utilityrespectto a utilitywhich i*a Federalagency. Sluch review oractit in a 	
throughoutthe United States, including the results of studies (feedop 	 e t dexperiments in 	 on icState court shall be pursuant to any applicable State 	procedures. rate structureandrate refori,;,(2) 	Any person (including the Secretary) may obtainreview in the !3) methods for determiningcost of service; awlappropriatetour. ot the 	 34)United States ofany dete~nnatimaorde 	 any other data or information which the ,1-cr,*tit, d,-trwoden subtitle .4 or B or this subtitle 	
mines would assist such authorities and utiliti.s in#0o1 y a Federalagencyif such per-	 c'arriy out(or 	the Se'retay) intervened or*otherwise participatedin the the provisions of this titleong.al proceeding or if otherw.ise applicabl law permits such re-

(b) l'CUNIC.4L AssrANC'.-l'he Secretarywily proaiide such ti-chview. Such court shall have urisdictonto grant appropriaterelief. 
nicalassistance as he determines appropriateto as.ixt the Atate reei't-A ny peron (including the Secretary) may bringan action to enforce 
latory authoritiesin carryingout their res!,onsibillti-,s 

ilerthe requirementsof subtitle A 	 standarsr subti'tl. or B or this subtitlewith respect to ansandads 	 est ed by anbttle rt onryinalthe apropritecourt of the United States and such 	 e uished by subtlecourt sa ave jurisdictionto grantap priaterelief. 	 (c) APPROMIATIoA.S. .•.. 
(3) 	 7htre are authoriz,.d to be: al/,iro,..'qt,,l /o

(1) 	
In additionto his authorityto obtain review under paragraph 

carry out the purposes of subsection (b) not to .'c'ceed $Ip0,0g)4i for
or (2), the Secretarymay also participateas an amnwCus curiaein 
each of the fiscal years 197) and 1980.
an review by any court oI an action arisingunder the prottisionsof 
SEC. Ill. GArERING INFORMATION ON COSTS OF SERVICE.itle A or2 orthis subttle. 	 (a) INo. ITION lEQUIRA) To IoK G.-i1Ausvu.-Eackprohibits the Secretary frm,-	 el ic 11litIWd Ornr&t A uritt rr or"rur"'SyS 'theN 	 shall periodic lly gather information under stih rl.'cula'r.iur.-Nothi1"jin this sectionb .r.iis.he.crtay O7. 	

(p.oi .tlit'dt of--Lthe scoststh associated weO m 	 ."liisi~ e: .ithiso 	 ..... providing electr)a heC {tcnalel fle cI-55ei,-' seivie.(I) 	intervening andparticipatingin any proceedin,, o" 
m nsi ad i rtns to eL[tllU,t es r o(1 pe 

(l interveningandparticitingin any review by any courtof 

For purposes of this section, and for purposes of any considc.,ttionunderSeactincd2)anyaction of the Energy Conservationand Production.Act. 	 and determination respecting the standard establish-d by
practicable,into the following components: customerrat compone.nt, 111ro)n(),o.such costs shall be separated, to 	 section SEC. 12. PRIOR 	 the naximuilAND PJNDING PROCReDING& e.rt,itt 

For Purposes of subtitle A and f, dematd cost component, and energy cost component. IA'uirs tnder thiand this subtitle, •roceedings 
commeneiyState regulatory authorities (with 

subsection shall include requirementsfor the gathering of the folluwrespect o electric ing informationwith respect to each electricuiility-

Al! AABLE DOCUMENT 

http:compone.nt
http:r.iis.he
http:l'CUNIC.4L


18 
(1) the costa o serving each electricconsumer class, includingcosts of serving different consumption patterns within such class,

basedon voltage level time of use, andother appropriatefactors;
(B) daily kilowatt demandload curves for all electricconsumerclasses combined representativeof daily and seasonaldifferencesin demand, anddaily kilowatt demand load carves for each elec-

tric consumer class for which there is a separaterate, representa-
tive of daily andseasonaldifferences in demand;(3) annualcapital,operating,andmaintenancecosts-

(A for transmissionand distributionservices, and(B) for each type of generatingunit;and
(4) costs of purchased power, including representative daily

and seasonaldifferences in the amount of such costs,
Such rules shall provide that information req-ired to be gatheredunderthis section shallbe presented insuch categori.sandsuch detail 
as may be necessary to carryout the purposes o this section.

(b) ComIstsIoN RuLs.-The Commission ,all, within 180 days
after the date of enactment of this Act, by rule, prescribe the methods,procedure,and format to be used by electricutlities in gatheringthe 
infornationdescribedin this section. Such rules mnay provide for the
exem..tion by the Commiuion of an electric utility or class of electrioutiitisfrom gatheringallorpartof such information in caseswheresuch utility or utilities show and the 06misuion ds, after publicnotice ando prtunityforthepresentationof writtendata,views, andarguments, ta.t gatheringsuch informationis not likely to carry outthejiurposesof this section. The Commissionshall periodicallyreview 
suc,$1n,_ngsandmay revisesuch rules,

(c) FILIO AND PumLoAro.-Not laterthan£ years after the dateof enactment of this Act, andperiodicallF,but not less frequently than 
every B years thereafter,each electricutility hall file with-

(1) the Commisaion and 
(B) any State requlatory authority which has ratemaking au-

theoryfo r suca utilt , tdis 
the informatio.n g.ath;r,_u , to this section and make such in-famwucon availableto the publicin suk form andmanneras the Com.ialsonshal prescribe. In addition atS the lin of applicationfor, orpropsal of, any rate serease, eal eleotric utility shall make suck
nformation availableto the public in suck form and manner as the 
ommission shall prscribe. The B-year period after the date of theenactment spec*ifed in this.sub.et~o b .tEe y th o -C.
issio for aseaonbled nconMy be extended by the C minn for a reanaols additonal period i the case of any electricutility forgood cause shown.
(d) kNFOCWXNtr.-For purposesof enforcement, any violationof arequirementof this sectionshall be treatedas aviolation of a provisionof the Energy Supply and Environmental CoordinationAct of 1974enforceableunder sect"on It of such Act (nonwithstandinqanyexpira.taon date in suck Act) except that in applying the prouvu;ons of such 

section 1t any reference to the Federal nergy Administratorshall betreatedas a referenceto the Commission. 
SEC. I. RELATIONSHIP TO OTHER AUTHORITY. 

Nothing in this title shallbe construedto limit oraffect any author-ity of the eretar or theCommissionunder any other poi ofSertr 
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Subtitle E-State Utility Regulatory
A ssistance 

SEC. Ill. GRANTS TO CARRY OUT TITLES I AND III.
Section £07 of title 11 of the Energy Conservationatil Production

Act is amended to readas follows: 

"STArK UTILITY RA'JULATOIIY JSSIS.INCr 

"S'c.£07. (a) The Secretarymay make gra tl to State utility rvy7ilatory commissions and nonregulatedelectric utilities (as defined inthe PublicUtilityRegulatory PoliciesA at of 1978) to carryout duti,jand responsibilities under titles i and Ill, and section VIO, of thePublic Utility Regulatory PoliciesAct of 1978. No grant may be inade
underthis section toanyFederala'enci.

"(b) Any requirements established y the Secretary with respect to 
grants mider this section may be only such requirements as arenecessary to assure that such grantsare expended solely to carry out duties 
and responsibilitiesreferredto in subsection (a) or such as are other
wise mquired by law.

"(o) No grant may be ,nade under this section unless an applicatio:n
for sch grant is sumitted to the Secretaryin such form and manner as the Secretary may require. The Secretry .may not approve a,,applicationof a State utility regulatory comnission or nonregulated
electric utility unless such commission or nonregulatedelectric utility 
assures the Secretary that funds made available under this sCetionLwill be in additionto, andnot in substitutionfor,funds made available
to such commission ornotregulatedelectricutility from. other govern
mental sources. 

"(d) The funds appropriatedfor purposes of this section shall he:apportionedamong the States in such ramnerthatgrants made under 
section in eachStateshallnot exceed the lesserof

"(1) the amount determined byl dividing equally
m among allStates the total amount availuble under this sectwn for such gran s, or 
"(2) the amount which the Secretary is authori-edto irovide,

pursuantto subsections (b) and (c) of tis section for such State".
SEC. subsections(ULS In. AIJTIoRzarToNvs. 

Title 11 of the Energy Conservationand Production let is amendelby addingthe following at the end thereof: 

.I.,,o ,. TIo.S
"S',.208. Thereareauthorizedto be appropriatd-

"() .not t exceed $4Otk)0X for each of the fiscal years 1979and 1)80 to carryout section 2U7 (relatingto State utily regula
tor assidtance);

"() not to ezceed $10/ 0),(),W for cach (f the fiscal ye arx 197! 
and 1980 to carry Olt section £05 (relating 'o State o/ices of con
suinerservices) ; and 

"(3) not to exced $8,O00i000 for the fiscal yea, 1979, ad$10,WP for the fiscal year19&) to carry out section 04 (1) (B)
(relating to innovative rateatrtu rcd .". 
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SEC. 11J. CONFORMING AMENDMENTS. 

Title i of the A'nergy Conservationand ProductionAt ivaaended
by sthiking out "A dminiatutor"in each place it appear andsubstitut-

(b) Definition.-S'ection£0B(1) of the A'nergy L'ons,vation ,and
ProductionAct is amended to readas follows: 

"(1) The term 'Secretary' means the Secretary of ligy..", 

TITLE 11-CERTAIN FEDERAL ENERGY
REGULATORY COMMISSION AND DE-PARTMENT OF ENERGY AUTHORITIES 

SEC. 21. DEFINITIONS."'Section3 of the FederalPower Act is amended by insertig the fol-loingbefore th period at the end thereof:"(17) 	(A) 'small pio er productionfacility' means a facility
(ehich-A

"(i) produces electric energy sokly by the use, as a ci-"(i)g r~oue el bmas#, olelyrenergby ehusu, aso 
mary4 energy source, of biomass, waste, renewableresourcrs,ora 	ymnatin tyereol;aiul

"(ii) hasa power productioncapacitywhich, together nithan;./othrrfacilities lcatedat the same site (at.deteianed by
the Commission), is not greaterthan 80 megawatts;

"(D) 'primary/tnergy souc' meant the furl or fuels wand for theSp . of e l meeans 	 wrede# i-"(dimary to p theafitedo /orthgemndeon of electric enerqy,rreept that suchterm does not in-
in onsultation with the Secretary of EteCmiso 

"(i) the minimum amounts of fuek required for ignition,startu, testing, flame stabilizati and control iw8, andp(r ) the minemum-amounts of fuel requiredto alleviateor 
prevent--d 
 eath 

unanticipated equipment outages, and"(1)"(1) emergencies, dimetly aj ecting the public health, 
outages;
safety,or welfare,which would resultfrom electricpower- .. 

"(C) 'qualip.Ving small powerproductionfacility' means asmall 
" 	 p (i) hiuthon faclits- roduuer,

"(i) thich the Con ision determines, by rule, v:weth suchrequirements (includingre.quirementsrespectingfitel use,futelefcieney, and reliability) as the Commission may, by rule,prescribe; and 
"(ii) thich is owned by a person not primarilyenyaqed in in 

the generation om sale of electriapower (other than electric 
power solely from cogeneratj facilitiesor small pow'erpro-dueiD)durt' on fatilities)aiyities);al;"0 .. pod r eash rcro 


j*tr yinn small power producer' means the owner or
q( 	a qualifyin() gson mt .e rdci ]cltjata power productionfacility ;which"IS)rofah(A) a' ain faclity me na facilitycaprl
prodtuee-

s e(ectrit en", and 
(ais. mk (fct heal)hrat)t

~~~a~~~~~-4or'ndstiacm;ec,usd or cooling 

"(B) qalifying cogenerutian facility' iialls a cogeneration
"l1)hi ion 

a ityi) C/mihio determines, by rh, ieets Such re
ini"enrt r!the" deterpinti, rule, size,"((i) 	 r'oquirenion by nt
quirements (iecbidiny rcquienetst' ctii J inimuniz,fuel tse, and fuel efficiency) as the oimuit ision may, by rule,
p,',c-ribe; aulI 

"(ii) is ottid by a n wit primeril, enylged in the 
generationor sale of electricpower (other than electric power
sole ly from cogenerationfacilities or smal power production
facilities); 

"(0) 'qualifying cogetterator'ninaiis the owmr vi- operatorof 
a qu lie .i,, co ie,;,ratuime fai lity;

"(19) 'Felderalpower -marki't ayj, nq"meatns any aliWcy orinstruniidalityof the United States (oth. r than the 2 'enn.seeValley Authority) oh ich s,'lls clectriccnr!;"(20) 'ei'idcntiaryhearing'and 'eviulntiary ,roceediny' vean 
a proceeding conducted as provided in sections 554, 556, and 557
of titc 5, I1nitedStates(Code;"(21) 'State reflulatory authority' hax the samen meaning as the 
ti& 'SaeI i tl8( hti te eo neeti tltton, State colyission' except that in th,.ase of anelectricutility
with respect to which the 7ctnnessee l'alley Authority has ratetaking authority (as defined in section 3 of the Public Utilityleqatory Plicies Act of 1978), such term itt'ns the T,:nnes'c
'alle A uthority;2) 'eleci'icutility' means any persot, or State agency whichsells 	electric energy; such term includes the Tennessee Valley 

Authority, but docs not include any Federal power marketingagency". 
SEC. 292. INTERCONNECTION. 

PartI1 of the FederalPowerAct is amended by adding the follow
ing neat' sctlionat the end thereof: 

oItRCONNTION"1CZ1,rAcN Aurnoithee
 
",te. 210.. (a) (1)c.a 'olcton anlri
UponUpon application ofof any electric utilit, Fedecral 

powner inarketing agency, qualifying cogencrator,or qualifyinq small 
powerb the Co.nmiss on may issue an order requiring

"4(A) the physical connectionof any cogeneratim facility/, an!,small power production facility, or the tran.,mission facilities ofany clectric utility, with the facilities of suck ap dicant
.(B)

pn!et 
stch action as may be nfressary to make effeetivet anyhsyat ""-onnertiondesrrbeilc sb aIph (A),inin si b ,ata It ,A rich ph 8.) 	 tcalt r,oe,t.on is ineffective foraa;yreason.such an inadequatesizl,p,,,,r m,,iwtrntne, or physical ,nreliabiliti. 

h p Y 

"'(') 	 st,,h ,,ale or ex,,hanq/e of 1 c ri.c-,e,,,rgy, orothercoo,',i,,,t
thin, as may be necessary to rtrry out ihe purposes of any ord,.r

ital or (B1), orubp riaqrph(A) 
as may e nben.resar 

to cart,1 out the purposes of any order iundcr subparagraph (A)or (B).
 
"(2) -Ittata ot,n IthoritU
"s) 	 1eni, S,.ta r. 9 acto rr,'toan,n-V apply to the (om,nmi.Tx;,nupla i ( ,forn,,#orhefor any (;tl i'referrrdto ;n sitbparagraph(A), (t,() 

L7 TAVA ILA~E OCUmE 
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or (D) of paragraph(1). No such order may be issued by the Com-mnission with respect to a Federalpower marketingagency upon appli-cationof a State regulatoryauthority,

"(b) Upon receipt of an application under subsection (a), theCommission shall-
"(1) issue notice to each affected State regulatory authority,each affected electric utility, each affected Federal power market-..agency, eachaactedowner or operatorof a cogeneration a-
sty or of ao power prodoftion acility,and to the public."(z) a~fford an opporiunityforan evidentiary hearing, and
"(s) m a determination with resped to the matters referred toin subsection (c).


"('No order may be 
 issued by thas Commissi under subsection (a)s dhe Commission determines tht sh o 
"M is in the public interest,
"() would-

"(A) encoutage overall conservationof energy or capital,"(B) optimes the o*iVwy of use of facilities and re-"ources,or 
"(C) improve the reliability of anit deeric utility system or 

Federal poweromarketin agen"() poet ar et.i nts to = the orderapplies, andI(M metm Me' requirmwntr're'ui. . isosin may of sec"tion 212.On its own motion, after corpliance with.e re .imsof paragrapi (I) and (2) of subsection (b), ism anwdsr requiringanyactiondesaribedin subsection (a) (1) if the OommissionioerMines that uch order meets the reyuirements of subsection (c).NO such order ma beissued upon tL ision's own motion with-- to a F.... power marktetig api .
(e)) As used in ais section, the ters facilities'means onlyfacilitiesased for the generation or trnsmisitonof elecric energy."(8) Wi respec to an Orderissued purunt to an application of aIt 11IiAD s gener ato ualjfyin sderallpw prdue ud su-o a) tei teM 'cilities Of such applicant'means the qualifyingvenerationayciitiesor qualifing small ower productionfacilities ofe.i. 	 sat.nt, as, specied in ,1 application. WtI reapec to an order 
SPursuant to,Yacilets..Of such ap1ican application under subsectionl a)(2), the term-t"means the qualifyingcogenerationfacili-'a al i*ng Jima Power productionfacilities, or the trans7ission

pcslt of an electr i utility as sp-ci"ed in the application.With re-'Potto an order issued by W,, Commission on its own motion undertibection(d), sucterm means the qualifyingcogenerationfacilities,
.,lifying Small powerproductionfacilities orthe tramwnisionfacili-ses of anelectrioutility,as speid in thep;oposed order. 
rC. ML WHELIRNG.
Pat II Of tA. Fedra Power Ac, as amended 4 setion 202 of tisId, is.iutker ar and by adding tIke follwg new section at d'e end 

'ORAW. WMBttWNtAUT DOIuo 

electriP eletri utlit orFedralpmmmaretigg wb t M for an orderunderthisfist, ting,agencysubsection requiring
"uyOLQ+ eleekric -utilityto Providetransmission servicest to the applicant 
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(includingany enlargementoJ transmissioncapacity necessary to providesuch servces). Upon receipt of such application,after publ -noticeandnotice to each affected State regulatory authority,ecu:h affected electricutility, and eachi affected Federalptoper nwrketing agency, aul afteraffording an opportunity for an evidentiary hearing, the ('inlission
may issue such orderif it finds that such orlcr

"(t) is in the public interest,"AV)would

"(A) conserve a significantamount of energy,
"(B) significantly prtmote the eficieit use of facilities and resources, or
"((') improve the [reliability of any electric Ittildy system

to which the order applies, and 
9"(3) meets the requirementsof section 212.

"(6) Any electric utility, or Federal power marketinly ag)ency, whichpurdaseselectricenerg-,forresalefrom any other electricutility mayapp,yto the Commissionfor a, orderunder this subsection requiring suci, otherelectric utility to provide transmissionservices to the applicant (including any increasein transmissioncapacitynecessary to provide suchser'ices). Upon receipt of an applicationunder this subsction, aftr 
susetin afepublic notice and notice to each affected State regulatory authority,each affected electric utility,and each affected Federal ,oe,.,,,a.rktn agency, andafteraffordingan opportunityfor an evidentiaryhearin?, the Comissionmay issue such an order if the ltimission dctermines that

"(I) such other dectricutilityhaspiven actualor constructive noticethatit is unwillingor unable to provide electricservice to the applicantand has been requested by the applicant to provide the transmission
services requested in the applicatwn under this subsection, atil"(2) such ordermeets the requirements of section 212."(c)(1) No ordermay be issued under subsection (a) unless the Cornmission determines that such order would reasonably preserve existingcompitive relationships.

Ml£) No ordermay be issued under subsection (a) or (b) whichquires the electric utility subject to the orderto tratnsmit, during anly 
period, an amount of electric energy which replaces any atowunt ofelectric energy

"(A) required to be provided to such applicantpursu,rt to i 
contractduringsuch period,or
 

"(B) currenty provided to the applicant by the utility
to the orderpursuant to a rate schedule on file during such /'riol
with the Commission.

"(3) No order may be issued under the authority of subsectiom, (it) 
or (b) which is inconsistent with anny State law inhich ov,.rns theretailmarketinqareasof electri utilitis.

"(4) No orter ,nay be issued under suls,'ctiol (,,) o,. (, #,i, hprovides for the trananiskionof clertricenergy directly to an utiint.,t,
c8umer. 

(d) (1) .4ny electric titility ordereduindlermsetion,((I I or (h)provide transmission services rnas 	 toorder permlttinq such electric utilitl, to cease providing a/l, or,tq
portion of, surh services. After Iniblic niotice, noti,:I 

apply to tlie (o,,,,,,,,, f,,r,,, 
to "eachIafe., i 
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State regiutyr authority, each affected Federal poocr marketing
agency, and each affected electric utility, and after an opportuni fo 
an eatdInttaiy hearivg,qntheeviVo.,nmission shall issue an orderterinat-
in or modifyingy the! ordcr issued undersubsection (a)orde teritil -"(2)or (b), if the
electric utility providinqsuch treanstissionsereieishits d,/entarated,

anl tha (m'amibsion has ftul, that-rdrWill('filthothe /ilcangd rlhati eSAble due 	 a"(3)t) changed cirruslnces, the reqarements appli-cable, uier thii section aid steton .912, to the suance 4! arunder subsectiun (a) 	 order or (b)are no longer met, or"(i) any transinsiisioncapacity of the utility providig trans-nis-sion services ulder stick order uAic wa , at the Lime such onler wasissued, in excess of the capacity necessary to serve its own customers
Sis no longer in excess of the capacit, necessary for such purposes.

Noorder hall be issued unu er this sub , pptonursuant to ajindany under
sbparagraph(.1) unless the Commissionfinds that such order is in the
pdic interest. 


"(2) Any order issued under this subsecion terminatingor mtodiyingan order issued undersubsection (a) or (b)sha ll-(.A) provid.e for any ap ro rate cornpe sation, and"(1) provide the a =te, et~tricutilti adequate opportunityand litne to-
(i) make suitable alternative arrangementsfor any tran-missionservices terminatedorm ified, and(ii) insure that the interests of taxpayers of u. tte 


_(J tio orderqm 
lbe isued under this subsection terminating or"(3) aorderorder 
ouifr auetron (a) or 

issued 
(11 ncludes 

under subsection ifthe or(a) or (
ad condition.1e;agreeduponbn the parties wohic--

(:!) fix.erordurindga period during wh~ich transmission servieswhich tnion er ic arear to be o e order undersubsection (a) or (b), or"M otherwise provide procedures or methos for terminatng or
modfying such order (inudin, if appropriate, the return of thetransmisin capacity whin necessary to take into account an in-crease, after th issuance of sueh onln a tse needs of the electric 
utilit y subject to such order for transmission capacity).d(e)delayAosldISMati on t e o only,froaosilte 

or the generation or tnsmissin of ele en 
SEC. 2". GENERAL PROVISIONS REGARDING CRTAIN INTERCONNEC.

TION AND WHEELING AiTHORI1 . 
(a) RssrsicTIONS AND Orrtgr PovsoNa.-PartI1 of the FederalPower Act, as amended by sectins 202 and W03 of this Art, is furtheramendedby addigthefollowing new sectionat the end thereof: 

"P.OaISIONS REGARDIMO -PLRrAIN O8t0555 RSQUatuMs INSRUOMMSOTIOM 

o IrtlDSL NO"&c0. 212. (a) No cder may be issued by the Cunmissioi under sectinSE 1s2.tin (a) or (b) of section 211 ruaes the Conmissio n deter-orresth (uc (bfseto llomsioesion"ie	s t likel to ta(d)

(1)nted eisnotmi lo s for any 1.74u
4 a c't alys ant nerator, 
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or qualiJyiagsnall powr producer, as /ac casc w/ay be, affected by
the order;wvill naot place ant un1die burdani onl anlying coge tlra cer, srall ilcettic'ic uility yuali-caleor (ulfie ue as i/-.

ecl r ualifyg snall poer prdur, as he case 
.he90urwill riot unreasonably impair the elaablity tof ally dectricutility alfected by the or-der; and"(4) will not impair the ability of any crhatric utdity ajfirted 
the erination tender parayah (1) shall - ased uh,r a gdllof the parties. TheminComission &hallhave io aau amy under section 210ior 11 to compel lTheenlargeetntof generating Iariitdes.
"r lo order may brend ueneretin / c ioit ef
"( ) 'o o8e he. , c t it %1l or t tb. i 'lo .st ) or

tb) or scion ,11willns the appliant freiin ti,-thelr dpartoujectrtsthat he is rcady, tilling, and able to rebat:,; f/ac /nidy . 'ub.c to 
/ i t came of ansh are of the order undcr so1IimJi 2,10t par ty'sI)as o ] t iciord cots i, . ,u ,.eit r s '.cshare of the reasonably anticipated costs nia-airrcl ,*,atlr sac/horder, and
 

"(2) 
 in the case of an order undler stabsa i-tw (a) or (I..) co!.' 
tion A)

"(A ) the reasonable costs o traf i.taslii.-ion aclt.a,'i,,..costs of any enlargesnnt of tasussioat ftui/ds, 

"(B) a reasonable rate of return on sItI. costs, (is airoprzate, as determined by the Coninission."(c) (1) Before issuing an orderunder 'ectioa 210 e," subt -li,, (41)or (b) of section !11, the Cmimissionshall is-a: a proposedoeu',.r and
set a reasonable time for parties to the proosed inter.eione,w!iitt, ortransnissionorder to agree to tr-ms andconditions under .thirha Stichorder is to be carriedout, inclulingthe ap;'ortianttof rot.i b.tween them and the compensationor reimnbursvnlent rersonably lit'!I' any of them. Such proposed ordershall iot h, rt-aiciabh,or cfor...able in any court. The time set for sich partics t) allree to suc/ /ermasan conditins ,,tay be shoreteed if the ('onai.Esio*n det,'uaines that 

e a v i d e p neeopardize the attainmentof the pttroallofst t t of m rorder. Any terms andr zconditionse a nagredm to hby the partiesos o shall besilbmy r p v dth approval of the COommissiona. 
(2) (A) [] the parties atree its provided in prityraph (1) t,.hi, 

agreement, thethe time sct by the Commission aunt the "(mm;.ii,-niichidaeda/Diropr
in thes fitel

X1,.hterms and conditions shall border. 17 t011case of anl orderunder settion 1l, if thr pa'rti,'sfail tagree within the titne siet by the ('"ow1i.tiot or*if f/u' ('.theglgi.Vii,,does not approvce aml suca-h aeqrnoen-t, the ('nlliis /Dla t"I 8(11/ll hii, 
tcrslls itsil coa itions and itu/ale S14/aSuch 	 e'rnils ,tlal i tndittins in1 

the final order. 
'(11) In the caseao of. orderrayappl for nad,'r se,'fion 2/1, if fheparticx fatil tip ,taqre inithn the: Gnw set by /!,. (.ommis.vin, /he t',,a.shallpr'scribe sruch ternas mid conditions in the fimeil orsa'r.If the Commission does not issue aty order appllied for aiharsection 210 or 5ll, the Cbmmission shall, by order, deny surh alhlicath'inand state the repsons for such denial.BEST AVAILABLE DOCUMENT 
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"(,) Au provision Of section *10 or I I shall be treated-"(1) as relpiring any person to utilie the authorityof suck section*!0 or t11 in lieu of any other autlorityof law, or.io

"(2) as Limiting, i ing, or otherwise aactingany authorityof the Coinmnisionun eranyotherprovisionof law.(f) (1) Yo orderweiror section 210 or ll reqtiringthe TennesseeYalley A uthority (hereinafterin thissectionreferredto as the 'T'A' )
to take any actionshall take effect for 60 days followinV the date of is-
suance of the order. Vithin 60 days follnowng the Issuwe by theCommission of aiy ordertindersection210 or of section l11 requiring
the TV..I to enter into any contract for the sale or delivery of power,
the Lomnission may on its otan motion initiate, or upon petition of
tpolintany aggrievedperson shall initiate,an evidentiary hearing to deter-
m,i.e wnhether or not sucA sale ordelivery would result in violation of
the thirds, ntce of aec~ton 15d(a) of the Te-nnessee Valle Authority
Act of 19.v (16 (IS.C. 831n-4), herenafter in thisubsect'ionreferred 

to at the 7VA Act."(2) Upon initiationof any evidentiary hearingunder paragraph(1),.the Commission sha g notioe thereof to any applicantwhomed rde t mt wn~o Pi~ a.heorare fr Oo lo to ny leoregulation-applied or antobtain he order from th omission, to anythepublandoshlp orf'ntl ma e the determnatio referred to in public,(ai.. Upon oftn maktwn htertea the Commistion strayahecveness of the order u.nder sect' 1ooftgotfollon the odalde ton 910 or ll until whichever oft A) too dateon wihs there a finaldetemination (includin
"(A)the ateorn whi th~'e iun aderh (3 ihat udi 


any judicial review thereof under 
 Ah(3) ) that no tlponlumaitviolation woudd r esult f rom su c = ors 

. (B) the date on whiC.,1a specificauthoriaation of the Congress
(within the moansn of the third sentenic of section 15(a) of the


2'T'A Act) takes eot.h

"(3) Any detortniwtioni under paragraph(1) 
 shall be reviewable-- ly in the appropriatecourt of the Unit States upon petition lWby any aggrieved person Ormunicipality within60 days aftersuchde-termination, and such coart shall hava juidiction to grant appro-
pr.e relief. Any applicant who applied for and obtained the order
undersectionl orLAll,aand wnoelectrictiilit..or"otherentity s eesit sct... r orde, a dterght to iteree in any su ety,...toi such oder. 1apthoree by91suo 

-c-
mt'a 

ourte (nanny ahppealohrc-r appfliat"court of the any appealob anS.haveo jurisdictere-view-o•o oy y aacrto UnitedStages),b courtshlt bany prsn t. e-join ths carryingout of any order of the Commnsaion under section
210 orsection o11 requiringthe TVA to take any actionon the groundsthatsuch action requiresa specifi auhorisatio of the ('onpresspur-
suant to the third sentence of section 15d(a) of the TVA Act.".(b) APPLICaroff or FDEZt*A, Pow.zt Acr.-() Section 201(b) ofsuck Adc't amended by inserting"(1)" after "(b)", by inserting"ezcept
a.idedn,.uora,.

ari. badatdingtfh 

= (n)"after "but" in the fT5sentencc thereof,olgnp at tae end therthe.eof
6(0) 21e provisions of ttions R10, 511, and *1 sha apply to theelthes dewibed in such prmisions, and suck eWities shalt be subject to• ,.urial.ion of th Commissionfor purpows of carrying out suck pr-ifapurpos o pplying thenforc m I authoritiesof this 
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Act with respect to such provisions. Con idiancewit!h any orderof th nmmiton under the proviion secion V or 21a1, shall not make an Cecu r the entis to the of the Comnisn forany purposes other than the purposesspecified in the preceding sentence.".(6) Section 201(e) of such Act is amended by inserting "(other thanfacilities subject to suck jurisdictionsolely by reaon of section 210, 211,or 212)" after "under this part".
 
or . POOLING.
 
SEC. M$. POOLING.


(a) STATE LAWS.-T'lhe Comninission may, on its out motion, andshall,on application of any person or governmental entity, after public noticeand notixe to the Governor of the affected State and after a/fiirdiny an 
fo ptbi herigopvortunity for public hearing, erlemopt electrice p elcti adiis in l ortlities, in whole or inpart,fromn any provision of State law, or from any State rule or regulation,which prohibits or prevents the voluntary coordinationof electric utilities,incudin anyagreemnentforcentraldispatch, if te Comnnisiondeternines 

that sue voluntary coordinationis designed to obtain economical utilialion of facilities and resources in any area. No stwh etemption may be
granted if the Commissionfinds that such provision of State law, or rule or
 

() is re uired by any authorityof Federallaw, or(2) is designed to protect public health, safety, or welfare, or theenvironment or conserce energy or is designed to initigate the effectsemergencies resultingfro' fuel shortages.(b) PooLNG STUDY.-(I) The Commission, in consultation with therreliabilitycouncils established under section 202(a) of the FederalPowerAct, the Secretary,and the electricutility industryshall study the op
ie for.a i o of ene rgy

(A) conservation of energy,(B) optimizationin the efliciency of use offacilities and resources,
and
 

(0') increasedrdiability,
through pooling arrangements. Not later than 18 months after the dateof the enactment of this Act, the Commission shall submit a report contaming the results of such study to the Presidentantd the Congress.(2) The Commission way recommend to electric utilities that such utilishould voluntarily enter into negotiations where the opportunitiesreferred to in paragraph(1) exist. The Commission shall reportanttnuallyto the President and the (Longress regardingany such recommendationsuutdand subsequent actions taken by electric utilities,by the L'oomnmi.siu,.,and by the Secretaryunder this Act the FedcralPowerAct, atid Imayother provision of law. Such annualreports shall be includedin the(knissian'aannualreport requiredunderthe Departmentof'ncry
onizaion act. 

OrganizationAct. 
SEC. 2. CONINUANCE OF SERVICE. 

(a) Au NOuE.vr or FEDERAL PowEje Acr.-Section202of the FaederalPower Act is anended by adding the following new subsection at the end
thereof: 

"(g) In orlcr to insure continuity of service to :usloinersof iubli,:utilities,tli Commissionshallrequire,by role, cach.rublic utility to"(I) report promptly to the Lommission an aity a,/,,ro/,riateState regulatory authoritiesany anticipatedshortage of cleviri:encryy or capacitywhich would affect suck utility'scapability of 
serving its wholesalecustomners,
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", subiajt to the (.rnunissiwh and to any appropriate Stateregulatory authority, and periodically revise, contingency plans 

" i( A) t, of elec~tric enerily or capacity, and,rtaycs • 

(i)circumstaceswhich may result in such shortageundt"(3) accommodate any such shortages or circumstances inmanner which shall 	 a-

"(Al) give due consideration to the public health, safety, and
felfare, and 
(B)provide that all persons served directly or indirectly

such public utility will-or 	 oradiatanta. ., 
be treated, without undue prejudice 

)i ,cr_.lvzDj~.L.-TA. amendme, made by. ubsetion (a) ~fit ffeel al. roceding oJ sA.Commision pendinga on the date o t
u~ac.t of thi~s Alct or.any ease ding on such date r tm a
,r.edig of te L'ominiumt .	 e ng
Ia. 2w. CONSIRRAWTONO F P POSED RATE INCREASES,(a) Not ez Pz..oD-.'- on 5(d) of do FederalPower Act isimended by siking out ,thirty,, ach place it appeara and substituting
izof the Federal y Reulaory 


Gz5i, 	 en oon-T ca rman of4theIWsod 	 1 Feea Enrg eg orCaMe _edga.l, r iththe mar i i 
 it-
a the- nsierateinand resoluiono peoposed holeale ins-rid nitewoiwnes ulderothe Fedral Powe)s " • o wAt lesaloe 
,,_._1)g 

• 
prcs, (9) preeting the iinpoaiwsn of sucssv rate inraefor eamoeitlous handling of hearing, consisteing withm _ a 
oberepeendting the o of successive r ,,teae mi• nd h(3) 	 incr e . uFsae"op oh.bit andi etitia orotewresasAlafdiu,a Soeceaiurole -•ge to, rohibiran,iompeooti 
orsunasa erencear i,,
whole-,l and retailrates, or both. The chairmanshall re ..... 9mo ha.fro ..the.da.e of e.ct., o this t Conrests

f the study requiredunder this sda t o , i i todn the a i e resultszkn aaareslt ftisexai a diudy, and on any recommend ationsfor cagsCWng war. thttmonth ,_ AAAAd. change, 
6C. 20 AUTO7MTIC ADJUISTMENT CLAUSES.Section W5 of the FedealPowerAisamendd by addingt efollowing 
no subsection at tAe end thereof:"(f)(1) Not later Mtan * e after the date qf the enactm-ent of thsA 

~7ton nd ot ess often tanu&ka thoroph revew of iry 4 vean.there qier, the Commissionatomretc adjutment clauses in puUic 
fiih) ralE schedules to emme"(A4) whether or not eaeh suck clause eletvl i ceitpfe rovdeprovides,,-ita eoiofor eScite use Of resources (incldingeomicl purchase andusebffuel andelectric energy), and 

M. whether any such clause .. any costs oter tan costswkic.4 	 eare- " 

'.b. ubject
. to periodicjutuationsand

01), ""to ci~s dd iruagiona rate caseshe 
time s,are incurredire SI ,,,may take place in idividualre proceedings or in generic.... 
 t~oe~ tilities. 

"(2) Not less frt.quently thun cvrry 2 yarx, in rit,pirovecdigs or
in genericor other sopurate: proceedings,the V'oImissitn shall revica',
 
justinent clauacs of atwh ittility to itatrac$with respect to th public utility, prutic.v.und': any/]iiclt 1.1,1!d/o.tonaticur011cs (ill-adcl au ou and us,of/iutlwl f 

buik uru 


tyase 	 hvctrieryy ) uf~(aer 

"(3) h s.i nY aflsue 06inisc a ,u 	 l WL71t on(ru u un l fe"(3) The Co.mi.siu mnay, on its owU motion or UJOI cowplaint, aif!ran opporlunity for an evidentiary hear.ng, order a public utilityio
cl "(A) modiy the terms andprovisions oJ a. , 'aauutoaic adiustrnt utclaue, o"


"(B) cease any practice it conytect!ou with the cla.use,
such clause or practtice does not result In the econornical lourchase anduse offuel, electric energy, or other items, the cost of which is included inany rate schedule under an automatic adjustment clause.meansG~ (4 ) aAsprovisionused i.nof ati subsection, the term 'autnaticadjustment clause'rate schedule which provides for increases ordecreases (or both), without prior hearing, in rates reyflecting ticreases ordecreases 'or both) in costs incurredbu an electric utdld.ituch term does 
not include any rate which takes e#cct subject to refund andsutbjectto a ter determinationof the appropriatea,,ount of such rate.". 
SEC. 2W. RELIABILITY.

(a) SUo.-(I) The Secretary, in consultation with the Commission,shallconduct a study with reaped to-(A)the level of reliability appropriateto adequatelyserve the needsof dectric consumers, taking into account cost effectiveness and theneed for energy conservation,edfreeg osrain(B)the variousmethods which could be used in order to achieve suchlevel of reliability and the cost effectiivess of such methods, and(0)the various proceduresthat mighi be used in case of an emner

gency outageto minimize the publicdisruptionand economnic loss that
might be caused by such an outage and the cost iqfectivncmss of stch
 
S stcid lbe 
 c m l t d a d s u m te.o t esno 	 Pr s d nate ae cn iaot adsbfte t rsdn n 

n 
hCgess not ither 	 teafter te date of the enactment of thisBefore such submittal the Secretaryshalt provide an opportunity.for

public comment on the results of such study..() The study under paragraph(1)shal include consideration of the 
fltowng th cost e4..civneA 	

of itwetmns in each of the components
involvd in providinp adequate andreliable electric service, includinggeneration, transmision, and distribution facilities, and devices 

to the electric consumer;(IB)the environmentalandotherelflects of the inestmnents consideredunder subparagraph(A);(C) varus types of electric utility systems in terms of generation,fra-mision, distribution and customer mix, the eztent to wrhichfierences in reliabilitylevels may be desirable,and the cost -cff,:,rivenegs of the various method, which could be tised to'n nmber and seocrity of any outages anonj the vurisc types

;

(D)altlmativesto addingnew generationfacilities to achiem suchlesiredlevels of reliabiity(inudludi conservation); 
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(E) the cost-effectiveness of addinga number of small, decen-ralazedcornentionalandrnconentionalgeneratingunitsratherthanaemallnumberof larqegenerating ute with,a simvilartotalmeawatt capacity for achieving the d d level of reliability;a:7(F) any standardsfor electricutility reliabilityused by, orsug-

9 ut ..Ira(1)

gested for wse by the electric utilit industry in term8 of cost-f ele e in acieig the desired lhel of reliability, including

pqWpmeW'nteutiard*, standards for operating procedures andt rai g of peronnel, a e ..rds relating euu4seveit of outags to periode of tie.s or and 
a) Etomperooso)EXAI rzwAI or "Rz£iAsiziIs£1f *fin& uss arOBY IaRE"LABLgr~tstrr 


'f8 br'..fcszz.- e secretauyrt~ in consultation with the commission, may,i e tut tLrduia-
f, im tim totimese. es theeliabilitycouxcicrsonsestablished under sectiinh nd cinFederal*attat he oee or oahi ari pe (indngtee 	 p to Aigemin concerning any electrculity reliabity issue. Thet har reort to the Congress (initsannualreportorin the rep t reouireduandae stion (a)if aropriate)
dhe results of any examinationunder the prscedingsentence.c tDtEPAton T 0o E.muNERYon, and DaT oN8tL for 17ii.o'.-.tan with th Commi..sion,y. and a er opois.ity fore ic 

i u,.tna.~~
&Wbimnt, may recommend industry stadarwit fr reiabiitt~qu .ekwoWatnto theelectric
Ulity industry, includingstandardswith respec to equi eizat, oeratingmit trainingof personnel, andstandardsr .nag to the level 

00 vels Of reliability a toi~srfL and reliably sev thafrnee q electric consn . 7 , i iude in Xis anna 

AY roi 	 eof
r0412ionsmpting eletri uad i eubecio o any 
other Pomxieof , i4tandabltb obe8)asipio 0 atn take byelecricutiltie wit repec 

'AM sit P1COGENitwATION ANSMALLNC. 3m. CO~GNR,AIONV AND SMALL POWR8 iSODUCTION. 
tk'&GENRATION AND POaVERSMALL PzopwcnoN RIILzs.-Not'later .itra~e, after ah 	 date of enactm'ent of dthi Act the rissit 

dtiemmiees e t fte revise, such rules astos t 
eu' . wsfsarYtlo encourage.cogenerationand small power produc-io c rules requireelctric utlies t ojerflr
t 

(1) sell electric energ to 	rVahijin? Cogeriarationfacilities andqua-ing small VOwer Productionfacilities
(*)naurchaseelectric eneryfrom ee 

and 
uc ai t e u rules shall be peibed, aOfter conultalion with representativesQ .Fderal evenand State r. 	 _ g ratemaking authorityforelct utilities-, and after"public notic ad a reasonableopportunityforinterested (ic,-ersoneing State andFederal agenestosubmit oralas 

%Uirf m e,w.1 and aruments.3icrlssalincludePro.v, rel. of qua!f* W ionfacil. 
fti~ndqulW Q ual P~T dveaiits inui e-ponY 

if thti es 	 rrbiitpgraphetinrg ito ~-M"saw" 	 to s -e._gy2 _-
ltie d ig emerge Such rulesmaot authorit a qualifyingcokenant iugflt or q sml p e roduction facility to 

aea saf .. r 
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(b) RA7zS R PURCHASES By ELECTRIC UTILIIEs.-TA e rulesprescribed under subsection (a) shall insure that, in requiring anyeectric utility to offer to purc.ase electric energy from aity qualifyingcogenerationfacility or qualifying small power production Jacility, theratesfor such purchase(1)shall be just and reasonable to the electric


shall behjustriarutireasondableyLantheeloectrit-con suaers oJ the
electric utilityand in the publicinterest, and 

(2) shall not discriminate against qual~fying cogenerators or
qualifyingenallpower producers.

No Yuch rule prescribed -undersabsection (a) shall proaide for a rate 
which sesetric energy. the incremental cost to the electric utility of altlernative 

(c) Jigxs FOR SALES Br UtILris.-The rules prescribed undersubsection (a) shall insurz that, iri requiringany electric utility to oferto sell electricenergy to any qualifying coefr.,erationfacility or qualifyingsmallpower productionfacility, the ratesjor such sale(1)shall be jut and reasonable and in the public interest, and(2) #hallnot discriminateagainst the qualidying cogencrators 
or qualifyingsmall power prodces(d) DzriNiriO.-Forpurposes oi this section, the term "incrementalcg of alternative electric energy" mean.s, with respect to electric energy

pur.c fromton*gcgnraoqfualitlfnp cogenerator orrqaiyigsalquatify,,sin~ia ,,~
producer, die cos to th 	 lcrcuiiy fteeeti neryich, 
oe

bttat to thextric utility of the electrie eitergy whiCh, bit

the Prchasefrom such cogenerator or small power producer, suchtity would generate or prhasefrom another source. 

(e) EEM..-lorsa-(l) later than 1 year afterthe date of enactmientdie Al and from time to lime thereafter, the Imw,n-ission shall, afterconulttn warepresentatives of State regulatory authorat-7-8, electric
utilities, owners of cognerationfacilities aind owners olf small power

andafterpublic notice a. areasonableopportuity,
oral as well as written data, views, and arguments, prescribe rules under
which qualifying cogeneration facilities and qualifJying small ower
 
11roduction acilitiesare exempt i4 whole or partfrom the PderalPowmrAd, rom Public Utility Hfolding 0 .npanyAct, from State laws and 

thereti the financial or oryanizathe rates, or respectin 
tional regulation, o ctfic utilities, or from auy combination of the-oregoing, if the C nmmission determines such craption is tccessary to 
encourage cogeneration and small powr production.(2)No qualijfying wnll power producionfacility which has a powerproduction capacity which, together with any other .facilities located atMte same sie (asdetermined by the Commission), exceeds 30 mnegawtts maybe ozanpted under rules under paragraph(I) from any provision of lyaor regulationreferredto inparayraph(1), except that any qualifying smallpower productionfacility whach produceseletriceergy solely by the 
use of bioinass as a primary energComnissionunder such rules from tile Publio Utility FloldinbCohesource m7ay be ezepelb h 

Act andfrom Staielaws andregulationsreferredto in such para(m).(8) No gualifying *man power production facility or qalifying cogeneratonfacilitmaybe ezempted under this subsection from(A) any . te law or regulationin effect in a State pursuant to 
subsection (I)B BEST AVAILABLE DOCUMENT 
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(B) the provisions of section 210, 211, or 212 of the FederalPonerActor the necessary authoritiesfor enforcement oj any swh provisionunder lite eral Act,se orwer or

(re aey license or permit requirerncnt under 
 art 1 of the FederalPower Act, any provision,unuler sisch Act related to such a license or

permit requirement, or the necessary authoritiesfor enforcement ofany such requirement.
(j) MPMir tIXNtirAION Or RULES POR QuALgFYuNo COOKNXRATIONQUALIFYINO SA.ILL ANDPows' PoDucrovFAciLiTrrs.-'(1) Beginningmtorbefore the datconeyearafterany rle is prescribedby the Commit-wn undler subsection (a) or revised undersuch subsection, eachStater.ulaary autthority shall, after wtice and opportu iy for public 

for 
umpuiien'ul ~t'l~drul)suh (" or ach? foer.e hUas ratemtakingauthority.

Wdiu QuaLtrriNaPowaa PzojvucoN FiCLt~rzl.-(I) Beginningon 6r befwr Le date one year after any rule is presribedby the (ommie-sion under subsection (a) or revised under stck subsection each State.eltoy utorit shal, afternotice and oportunityfor ticeimplement such rule (or revised rule) for lectri utilyfr. . . WAich it4as iratemakingauth~ority.
(2) Beginningon or before the date ons year after any rtde is prescribedby thel_nmmisuon under subsection (a) or revisedunder suck subseion,ck rionregulated eectric utility shall, after notice and opportunityfppublic hearing, implement such rule (or revised rude).() JUDLAL ItXavIw AND Exroatczuzrr.-() Judicialreview may 
.obtin re etin ,m ed by.thority ornonrega ted e rrn cu a State regulatoryVI gt(forpur s of implementinganyirequirementof a rule under subsecion (a in the same manner, and underl sme re irements, as judicial review may be obtained under sectionf23 in the case of a proceedingto which section 123 applied.
(2) Any person (includinsg the Secreary) may bring an action againstmY dedtr. utility, qalf in onmal. por ro-J , tor qual fyineogen.

014or to #m any reqirenen etiblisd by a Stat regulatoryautor-
4ontr &Wdatrcutility pursuant io subsection (f). Any suchPwidIldunder section 1*3 with respec to an action to which section 1WIcina9bogonly in the manner, and underthe retjuirements,as 

os tacrzuzsT.-(l) For purp s of enforcement of(A) ammisslow bKN c . 1underor cementyde mmi 
any operatiosolyanelectri uts'itaqucalifgingcogenerationjfa 

my ipea.rd cion u a bderbsecdion (a) ith respeca 

o tAe jurisdictio e ommsson undr-prt11T3ora qjualifyping smallte powerproduc ionfacilitywI hich arcsubjecto the....Fedr 
o , su.h r shall be treated as a rule under the FederalPower.Act,suchrule sallb..et () s arul ud o otheelOe Act. Nothbig in subsection (y) shall apply to so much of theperation of an eketric utility,a gualif cogenemation facility orguaif .ismallpowerprmluction fe -n ity as are sub4't tottio ie • d par II of t -Fedsu l'ower Act. s"(A)(9)ol(A) te a omniaion mne ay t or the euir ent' (8)A)Ai of susctioCo..ssoe r u ry athnor-ty or noregt d ebectriclei * Y F 

oA(!1(i) otreatn d asarude en l theP'O (r ptr ofAct. Foe aed .eo ay suck action, a Slate regulatory 
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authorityor nonregulatedelectricutility shall le treated as a pcrxortwithin the ,neanig of the FederalPover A ct. No enforrenentactionmay be brought by the CwtnLission urderthis aection other han(i) anactionagainstthe State regulatoryauthorityor nonregultte:l electric utility for failure to comply with the ,cquiic-iuts

of subsertion(f)or

(it) an action under paragraph(1).
(B) Any dectiric utility, qualifying eogenerator, or qtwlifyiaj smallpowier producermay petition the Commizsion to enforce the requirementsof subsection () as provided in subparagraph (AI) of this paragraph.If the Commission does not initiate an enforcement action under subparagraph(A) againsta State wg ulator. authority o, nonrluletdlectric titility within CL) dayw followinigetlt 

te date: ona whh ai ;)tionis jid under this rubpurytphiwith rcpqert to such autlorsty, thepetitionwr may bringan acwtion in the appropriate l/nitrd States district court to requi.e such State regulatoryauthoritq or non regulatedelectric utility to comply wnitA siuh re'quirements,an;d sul court iutyissue such injunctieor other relief asmay be appropriate.The (otnmission,may intervene as a matterof right in any such action.
(i) FEDETRAL CbNrRAct.s.- No contract betwe-en, a Feileral agency and
any 
eecric utilityfor the sale of electric energy by such lderul a()encyfor resale which is entered into after the elate ,fthe enactment of this.Acitmay cortain any provision which will have Mhe ejfect of preventing theimplementation of any rule under this section with respect to such -utility.A= proviion any such contractwhich has such e shall be null and 
(j) DgxriNzriovs.-or purposes of this section, the terms "sntaloer producion facility", "qualifyingsmall power productionfacility",_uclfling smaU power producer", "primary energy source", "..ogeneratinfacdiliyt Sq alt ing cogenerationfacility", and "qualifying

cogenereltor" have tit re!spectiVe meanlinspriddfrecesunrsection 3 (17) and (18) of the FderalPawr Act.
SEC. 1. INTERLOCKING DIRECTORATES. 

e(a) AmENmDMEmrisamended b adding theerowing newFdrlPwrAtiPowr Ad op FEDERtAL Powsith Acr.-Sedtionsubseion306 theatmne yadn olwn iwsbe~na of 

()(1) On or before April 30 of each year, any person who, duringthelendar yew precedingthefiling date underthis subsection,was an ojiceror directorof a public utility and u,o held, during such calendar year,the position of ofr, director, partner, appointee, or representative of 
an t niyl se

any othere entity listed in paragraph (2) shalfile with the Commis;.ion, inn p r g a h(2 h l fl iht eU'n s-o ,isuskjorm anlmanneras the (Jmn isrionshallby rule prescribe,a writtenstatement concerning such positions held by such person. Such statement shall be availa .dto the public."(2) The entities itedfor ursesi(
 
k ordio
any investment .n&, ban olding coinfpany, foreign bank or subsidiary thereof doing business in&thesurance conpany, or any o .ter In ited Stairs, inorgaization primarily engaged in,the businessof proviidin Iaincialservices orcredit,a mutual saitfisysbank, or a savings and atUssociation;"(LI) any Company, firn, or ortlanizaton which is authorized

bi law to uudertorite or participate inofapublic utUity; the marketing of securities 
14-5878-11EST AVAILABLE DOCUMENT 
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() an ompany, jrm, or organization which produces orSupples electrialequipment or coal, naturalgas, oil, nudzur fuel,
or tte'.f.juefor th use of any publ,# itty; 

') anycompany, firm, or organization which during any one ofc ndar years m at prerdg efding dat one of3 caapurchasersof eaeri ener dti pu ia ewafor pu of
other than or resale) one of the.20 largest annual amounts of electric 
energy sold by s public utiliy (or by any public utility which isPat of the same oing cmpany system) during any one of suckthree calendar years;

"(E) any entity referred to in subsection (b); and
"(11) any company, frm, or organization which is controlled byany company, firm, or organization referred to in this paragraph


Oor before January 31 of ewA calendar year, each pblicut *ity shallb
yublish, a list, pursuant to rules prescrie biythe Commission, of thepurcases to wh ubparagrah (D) apples, for purposes orsignficant,ing under paragraph (1) year."(B)

,() For pu s of tis subsection-


"(A) T6e 
 term 'public utilit' inclid antl company Which itpart of oldi_ g ompany sytm whic. itus a 
a 0Uunm ... pay unl si o company in such stm it an electric utility.i "() 7.'.ltrms 'ldwing compay' 'registered ldding company'and '-,lin c... y..p,..ustem' a tie same meaning ,


in t.W P Utli y Holding ompan Act of 1935.. 

(6 ) Ersozcyvs"drsection DArs.-No person shall Lrequuredi tofie a sttmn05(c)(1) o tFederal oe Act before April 30 of the 


icond calendar year W.c begins, ar
e fter the date of the enactment of this"Ac and no pubic uiity ashal be required to publis, a listunder section(c)(2) oj suck Act before January 31 of suck second calendar year.

SEC. li PLILlC PARTICIPATION BEORM FEDERAL ENsEaR REGI.a
L4TOg• COMMISSION. 

The Federal PoWer Ac is amended by redeuignating sections 319 and3* as 30 and 321, respectively, and by isrtig the flOwingi88tioliafkr section 318: ne 

"ojA CW PUAIZ~O PAR?ICIPA 
2 1"(1)(()1108 o . Ft9. '. .. - . . . ail. se() -inAfWarreaioe. u, "o j ublio P hr ,. i thi .... ,.,a .4to th -" 

Direc- tosThe ri:)?--a c an .viththe app ofoe t movedCarmaundur wt tIern tistheT ye r ofo I ho;,.-isng i. ofoceby the Chair- . 
milktheappovalofhe ominssi,,,Onlyforinecieny, W_gletrt duty, or malfeasmj c t.ISMofof dut o fes. e of,in offlce. -

( LB). tam of ofi of the Director shall be 4 years. Te Directora ro 

of_". e be appointed and compensated at a rate not in excess of
t muxium rute preanibed for 
 -18 of tMe General Schedule uidersection 632 of title 5 of the United States Code. 


U(3) 7. Direc. 
 may appoint, and assign the duties of, employees... such Qce, and with th concurrec of the C mmissin he may fix 
compensation~ of suck employees and procure temporary and inter-
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ittU0 wPWUce to the same extent as is authorized under section 3109 oftitle 5, United States Code. 
(b)(1) The Director shall coordinate assitance to the public withrespect to authorities exercised by the Commission. The Virector shall alsocopdih&ate assistaticeavailableto persons interveningj or participatiiuj 

o posg to intervene or participate in prociedisgs be/we Ihe 
0) io."(2) The Commission may, under rules promulgated by it, providecompensation for reasonable attorneys'sfees, expert witinessfees, and othercosts of intervening or partimpating in any procreeding before the (onmission to any person whose intervention or puarticipatioi substantiallycontributed to the approval, in whole or in part, of a position advocated
uhpro.Suc opnainmyb pai JteL.nisionyhas dt tere edd iat- and
 

ad

such person's intervention or participation in such proceedingwithout receipt of compensation constitutes a signica~i financial 

hardship to him.
"(3) Noting in this subsetion awnffecte or restricts any rights of anyor participant under any other applicable law_n or rule o' law."(4) There are authorized to be appropriated to the Secretary ofto e ,'nergyIA. ofece_#eibfor purposes Of,,,myeni,, ofper,,, ,,1der the 

proisions of this subsection not to exceed $500,UO0 for the fiscal year1978, not to exceed $2,000,000 .for tA. fiscal year 11)79, not exceed$20,000,( tofor the fical year 180, and not to exceed $2,00o,W00 for the
fica yea 1981.". 
SC. 213. CONDUIT VYDROBLECTRIC FACILITIESPart 1 of thelP eral Power Act isamended by adding thefollowing new
section at the end thereof:"Sac. 30. (a) Eccept as provided in subsection (b) or (c), the '.mission may grant an exemptim in whole or in part from the requirements ofa part, including any license requirements contained in this part, toanyfacility (not including any dam or other imnpoundmntt) ctnstructed,"eoto ,. or maintained for the generation of electric power which the-ION determines. by rule or order--Uonmisio 

is located o& non-Federal lands, and(i utihzes for sch generation only (he hydroelectric potential
o. a manmade conduit, which is operated for the distribujiun, otf waterfor agricukaral, municipal, or industrial consumption and not 

,rimarit.forPommision.N The t.he generationof electricity.Commtission may not grant any exemption tnder subection(a) to anyJacility the installed capacity ,f which exceeds 15 neyacatt.(c) In rnakin tA. deteamnaiatwnt uniter subsecti,n (a) the ( mmissi,,ac". W,,-,".'s  etwtsshall consult with the United States Fish and IVildlie Service and theStWte agency exercising administration, over the fish atd uildllfe resourcesthe S in which the facility is or will be located, in ihe manner providedby (4 Fih and Wildlile Coordination Ac (16 U.S.. 661, et seq.), and&4ali clude in any such exemption"(I) such terms and conditions asthe Fish and I'illlife Service ,t,,,lState agency each determine are appropriate to pretest loss of, ordamage to, sucA resources and to ottterwivecarry out the purposes of 
such Act, and 
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.(5) such terms and conditions as the Cosnrnisaio deems a vpro.
priate to insure that 4trch facility continues to compli witht the
provisions of this section atd the terms and conditions tnduded in 
any such e.remption.

(dl) Any violation of a term or condition ofany exemption granted utnder
subsection (a) shall be treated as a violation of a rule or order of the
Commission under this Act.". 
SEC. i. PRIOR ACTION; EFFECT ON OTHER AUTHORITIES. 

(a) Po ACtlos,.-No provision of this tite or of any amendment 
m ionmadejorcthis nato, aby title shall or any action taken by the Com-
missun,6bfore the date of the enactmnt oj this Act.(b) Or AuruolT~s.-N, ofthistiteorofainy,amendmentmAe~uo~t~izs.b No impairof orthisOtherwiseoraffect anyanyamstr~etmad tistitl shllliit, title of 
authority of the Commission or ayll other agency or instrumentality of theUnited States under any other provision ofLaw except as specifically
provided in this title, 

TITLE Il1-RETAIL POLICIES FOR 

NATURAL GAS UTILITIES 


8W_. 30. LPU OMS; COVERAGR. 
(a) -Puz e1. -. e purposes of tis title are to encourage-

(I) e4 ervation of energy supplied b gas utilities;
i9) tl. i- ofth ofu offacilities and resources

OY gas usitysystens; and 
(3) equitable rats to gas consumers of natural as. 

(b) VoLumE or TOTAL RETAIL SAE8 -.-Thi title applies to each gas
__ili.y in any calendar year, and to each proceeding relating to each gasin suck year, if tIe total sales of natural gas by suck utilityfor pur .ses oth than resale exceeded 10 billion cubic feet during any 

n year beginning after L,-nember 31, 1975, and before the immedi-
atprp dng akeddryear. 

(a) &X.CLUBION 01 WUOLBsALE SLzs.-TAe requirements of this titledo rAt apply to the operations of a gas utility, or to proceedings respecting
swA.operations,to ts extent sat suck ,peratios or proceedings relate toatles of natural gas for purposes of resale. 

(d) LsIS or.CO2VERE Uri.Iria.7-Bfor"the beginning of eac
'al ndar year, Ite Secrettary&hailpublish a lit identiying each gas utility 
to uhich this title applies during suck calendar year. Irmptly afterpubliationof such list, eac State regulatory authority shall notify ths 
Secretary of each gas utility on the list for whirh suck State regulatoryauthority ha. ratemaking authority. lINtorON 
SEC. L. DEF'INITIONS. 

For purposes of this title-
(1) 77e t .,.- "gas consumer" means aity person, State agency,

or Federal agency, to which naturaf gas is sold Other titanfor purposes
of resale. 

(2) The term "gas utility" means any person, State agen:y, orFe. eral agrny, engaged in the local distribution of natural ga.v,
and the sale of naturalgasto any ultimate consumer of natural gas. 
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(3) The term "State regulated gas utility" inea,,s any gas uttilp
with respect to which a State regulatory authority has ratenakiiig 
authorit,. 

7) e term "to:,regulated gas utility" ,Teats al gas utility
other than a State reyulated gas utility.

(5) The teriu "rate" ian71s any (A) price, r,:, charge, or classifi
cation made, demauded, observed, or received with respect to sale 
of 7tatural gas to a gas consumer, (B1)alny rule, regulation, or practicerespecting anly such rate, charge, or class firititn, and ((') allycontract pertaining to the sale of Tatural gaz to a gas consumer.

(t;) The term "rateynakit, authority" niralis authority to fix, 

approve, or disapprove rates.
includes(7) Theanl exchangje"sale",of vaturalwhen gas. with toterm used respecL natural gas, 

(8) The term "State regulatury authority" meints ally State agencywhich has ratemaking authority ith respec't to the sale of niatural gas by any gas utility (other than by such Slate agency). 

SEC. 303. ADOPTION OF CERTAIN STANDARDS. 
(a) AoPrTiON Oil STANDARDS.- Not later than 2 yearsafter the date of 

the eartmentoJ this Act, each State regulatoryatil,ority (.With res, ct toeach gas utdaty .or which it has ratntakillg authority) and each ian
regulated gas utility shall provide public notice and conduct a hearing
respecting the standards established by subsection (b) and, on the basis 
of suck hearing,shall

(1) adopt the standard established by subsection (b) (1) if,.
and to the extent, such authority or itonregulated utilit!y deter
mines that such adoption is appropriate and is conistent with 
otherwise applicable State law, and 

(S) adopt the standard established by sulsect;fll (b) (2) if, anlto the extent, such authority or nonregulatcdutility dcterniine
that such adoption is appropriate to Carrl out the purlo,.yes of this
title, is otherwise appropriate, and is consistent with otherwis8e
applicable State law. 

For purposes of any determination under paragraphs (1) mnd (0) andany rewtew of such determination in any court, under section .307, the 
purposes of this title supplement State law. Nothing in this subsection
prohibits any State regulatory authority or nonregulated utility fron,
naking any determinationthat it is not appropriate to inpleineitt any

suC aandard, pursuant to its authority under othrise applicable
State la 

(b) EaTABLIBHtEIMNT.-The following 
y.
Federal standards are hereby

stablued:ts (.) P4c, C lw ES OR Tr'eg or NITHRvir. as ' .' .. Ne 

gas utility may terminate natural gas service to any gas consumer 
except Irsuant to proceduresdescribed in section 804 (a).(2) ADvkt,'sNa.-No gas utility may recover from any person
other than the shareholders (or other ouners) of sUch utility any direct 
or indirect expenditre by such Wtility fur i,romtional or political
adertising as dtfinted in section 804(b).

Wc) PXOCEDURAL _RkQUIR'ut NrT.-l1.ch State regulatory authority
(oith, respect to each yas utility for which it has rateninkinqetutthrity) 
and each nonregulated gets utility, inithin the R-ye'ar period 'eci/fited in 
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subsection (,;). shall adopt, p..,rsuant to subsection (a), each of the
standardsestablished by subsection (b) 
 or, with respect to any such
standardwhich is not adopted, such authori!y or nonregulated gas
utility shall state in writing th tit has determined not to adopt such
standard,togetherwith the reasonsfor such determination.Such state-
ment of reasonsshallbe availableto the public.SM .M. SPECIAL RULES FOR STANDARDS. 

(0) PROCSDURS FOR TERMIffATION OF GAS Sztvieg.-The

eduresfor terminationoj service referred to in section S03(b)(l) 

pro-

arepro-gedures prescribed by the State repulatory authority (with respect to gasutilitiesforwhichit has ratemakingauthority) orthenonregulat'4gas

Utility which provide that-
(I) ..;d gas service to a gas consumer mati b, terminated unlessreasonablepriornotice (including notice of rights and remedies)

is given to such consumer and such consumer has a reasonableopportunityto dispute the reasonsfor such termination,and
(f) during any periodwhen terminiIon o -vie to a gas con-smner would be especiallydangerous to heath,'asdetermined bythe. itate regukltory authority (with respect towhich t gasutility forwas ratemak.in..authority)or nonregulatedgas utility, 

and such consumer establishesthat-( A) hS is unable to pay Jorsuch servie in accordancewith
the requirementsof the utiliysbilli, or 

(B) he is able to pay for suck service but only in install-
men4€#Such service may not be terminated. 

SuA ocedures sA take into account tae need to include reasonable 
p'oisionsJov elderly and handicappedconsumers.(b)ADVsrSNa.-() For purpos of thisonandmarginal(A) T term section and section 303-
Sm"advertising means the commercial use by a 

utility, of any media, indluding newsaper, printed matter, raio,and televisiori, in Order to transmita mesage to a substantialnumber()of members of the puic or to such utility's ga coneurn rs. 

the urpse fopnio
poltt,& advertising" mea;s any alm-rtisingfor 

adnintst , 

(B) The term u~li ifi wih rspec tolegslaivefactors; 

.,m,,..,r,-iv orXe.ctoramatter,l.it or witorblic opinion with respect !olegislative,repect to any controversial 
nsue
of Public imnere.ne 

((7) The term tpromotional advertising" meansfor the ose any advertisingt
theurpoe o encouragingany person to select or use the servicecassthro. onsut,uers orqclss
rad onal seie or aditinal ervie thereof.of a gas utility or the selection or installationof any appliance or equiment designed to use suck utility's service. 
F" 

(ID) demand for, and consurltionof, natural gas;this "tian g(ne) "ctn " (')srice. eld use profiles of naturalgas piieli,,cs al local distribu
advertiiin ', and "Promotionaladvertising" do not include-(Al~~~~('i adet'omwhcnpetition (b' .paiin-ihatr-atefesats with altrativefuels.form natural gas consumers how hey (b) P.toros.it.s.-Basedupon the study prepared pursuant to subean conave naturalgas or can redue peak demand for naturalgs, section (a), thc,ecretaryshall dr,,,lop iproiosod.sto improve ..its-tility.(B) adverftiirgrequiredby law orregulation,including advertisingracdsqanto.corgrequiredunderpartI of title II of t -NationalEnergqy L emtion 

PlicyAct,
(0)advertising regarding soics interruptions, safety measures, 

or ergenc tie",(D) adveising concerning sm*pyeW opporfunities with such
Utility, 

(E)advertising which promotes the use of energy efficient appliances, equipment or sernices, or
(F) any explanation or justificationof existing or proposed rateschedules, or notification of hearings thereon.
 

SEC. 305. FEDERAL PARTICIPATION.
 
(a) INT9RK.NTio.-lf AOted()lrtvro.-n "dit to the authories in thedIiotoheahrtestsed 
nth
CLcretarypursuantto any other provisionof law, the S.cretary, on his own

motion, may intervene as a matter of right in any proceeding before a Stateregulatorf authority which reltes to gas utility rates ur rute design.Such 
interventwn shall be solely for the purpose of uadehcatiig policies ormethods which carry out the purposes set forth in sectiun 301 oj this 
title. 

(b) RtanTs.-The Secretary shall have the same righta as any otherparty to a proceedingbefore a State regulatoryauthoritywhich relates to gas utility!rates or rate design.
(c) NOHAXGULA D OAS UrTLITIES.-Th Secretary, his ouinon 

motion,may, to the same extent as provided in subsections (a) throahj (b),intervene as a matter of right in any proceeding which relates to rates orrate design of nonregulated gas utilities.Se. 384. GAS UTLITYr ATE DESIGN PROPOSALS.
 
SEC. UTILITYSM. RATE iA PROPOSALS. the 


(a) STUDY.-(i) The Secretary, in consultationwith the commissi,
and, after affording an opporhtuiy cosdta afor tliin ndcoinnema by 
represeu tativs of the Stute regulatory comissions, gus 1ttliics, and fills 
consumers, shal study and report to Congress on gas utility rate design
within 13 months after the date of the enactment of this Act. Sech stelyshall address the jfect (both separatelyand in cembination) of the follou,ingfactors upon the items listed in paragraph(2): incrent,'ialpricill: 

cost pricing: end user gas consumptitn tuxe:,; wellhead utaturalVas prwctiu policies;demayul-comusodity rate de-ign; detitting block rates;tnterru tible service; seasolial rate difereauials; andl end user rate
schedule. 

hitnmrfrcdoinpeurpe(Iaea-f.leis( A)The ites reaerrd to in panagraph (1)dire as fomp ld: 
(A) iatual gas pipeline and local dixtribution company load
 

(B) rates to each class of user, including residential,coeoner
a, and industrialusers; 
(U) the cha.ge in total costs resultieq from .qasitilit!/ alesigns (ini'ludinw capitalatnd operatingl (osts) to ygast 

rate desalshaln nci'iwofctrtasSe/prto ncentrgconservts on f w.ccnnimedatichthroof 
i 


o.ni.spio n
 
poals shall nc.dc any comments and of the
 

(c)TRAxvssioN To oONan-s.-The proposals prepared ucodirsuob,
section (b) shall be transmitted,together with arty legislative reot
mendations, to each House o1 Congress not later than 6 months afterBESTAVAILAB. DOCUMENT 
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40 
the dat,. , submission of the' study under subsection (a). Such 
7osals8hail be accompaniedby an analysesof- pr-()(1) the projected 8ainyxs(ijany) in consump~tion oft ,natural 9as,

a( other nery resources 
(2) canges (if any) in ;e cost of naturaigas to COnsumers, whichare likely tu resultfron the intplaclitetation nationallyo 4proposals, anld(3) the effects of the proposals Ln other provisions o this el o 

as ? rtatel structures.(d P~riiPT~N-LV AeSertay halprovidefor publicP'2flipationin the coniduct of the study under subsea"wPr{aralionof PrOP ol8under 8usection (b). (a) and the8SC. X7/. JVDICIAL, REIE1W AND BNOrI&CUA1NI.a)o. JU rIIoL VIW A"D oE -( N ) w tandi
an oer r o Fision 
u.an. tNtoitheand,ifly oter prny iond arising under any protvson o tatstawenocetodh U ie title erptf or r 
(A) an action over which a court of thejurisdiction underparagraph (2), 

United t hmuch 
(B) review in the or 

upreme Court of the United States in accordaneWith sections 1257 and 1258 of title 28 of the UnitedStates Code,Sed Sta 

ant th may baoring an action in any app'roptateStates to enforce his right to intervene under section 305.court of_h •court awll have jurisdiction IGgrant appropriaterelief.(b)Mthe r.fuirein (I) Any pe.rson may bring an action to enforce• 
 of this titl in the aPProPrite tate courtgion in a 8tte courtshallbe vrsuant to applicableSitate Auchacot 
, eseehing juicialin this titlea....iewshall authorize the Secretary to appeales ortoaprty of. the decisions o a State reguatory.
o any acton to obtain J.uch rview 
or
apiceal. .s"he &cr try,may participate as anappeol.ty,, eom aus c"iao t ar tyPatcp anctin tai i"anys to c'urh iew ory
ju dicOW review of an action arisingunder the Provisionsof thi, title.
SEC. 2L AELAFIONSMIlP TO OTliE APPLICABLE LAW. 

ordatlea nsutiijfrreguate " pr-,. 
N othing inrutthisa.tin,g,titletiltiprohibitsaoplnw i anyi luitiyfrondursfeantState regulatoryft a(a)au toriiy or non-

y t to S.tate law, anV standardmtero
any sana tandadb-
t by this i. dfentfodother8UC. . RESPECTING SANDARDS.
S(C.W. REPORTS RE~SPECTR INGl'oAD ARDS yPORTS

(a S.--.A -o, A Nor OVLg .......•
.
 ... "Nt laterthan 
f 

1 year
S

after the date 
hcof the enactment- ,of, this Act and arnualy( 

M_ ac? uiiy o tha g-- ° 
 at t.(ot
to e~atc,leeastatility, 
year", each State regulatoryauthority (with respectl 

,penr_ asutility ,shallwhichoit to tas rale-akngauthoity), and eachfor wh in suaricittingporhitet Secreotry),ftanda _ i ache ar atprorexsing 
standar8et.. 

shall Prescribe, respecting its considerationof the ..
is.ed by this title. Stich report shall include a sum-
m ry of he deter 

a wm naton&made and actions taken with respect toO. suc S ..... on a utility-by-utilily bui ....i
(ac6o4) suc.e.tstadards.- o a utliybytisdofiay..Aand alcr tj raj8 b dae8,for ai. ftuowerlU4C"Xitia or1 Ik ddi 1? thedSeofta.
-aft.e,,
the fonr a i tg-k..l-. y,o reprt--oa thgess urd on (a), 


(1) su mar iuertssuboftherepun er ubsctu ma a),Profit 

hsaayi o(.) uhrprs nanlysis of sueh reports,
(5)hishis actions under this title, andand his recommendationsfor such
further Federalactions, includig any legislation, regrdig retail 
gas utility rates (and other practices) us may be neressary to carryou.t the purposes of this title. 

SEC. 310. PRIOR AND PENDING PROCEEDINGS.For purposes of this title, proceedinys 'mnm,,1,i, ,d by any lttereyulatory authorrity (with ri spect to a.s utilitis for whi,:h itridtemaking authwityl) andl any hats 
qa.ridtudate of the enactmeiit of this Lti/;ty beftirc thein such 1 iroceedinys shall be A-ct and ;zctiwjs t"IATI bt-foe .,,-ue daetreated as comt.lif,11whis ofthis title if suh predimlsan with the r, quireform (111,'t tio,,,sub Ita 116,1t11 conto such reyuirnc.nts. For tiurpos.i (if this title, aiLy atisucproceeding or action commenced before ihe date of enactment of thispr c ed n or ac ioArt but nwt completed before stirh date shall coutplq with the requiremeets of this title, to the maximum extent practicabh.,with respect toof such proceedhnq oractioIL as takes place after auch date.SEC. 311. RELATIONSHIP To OTHER AUTHORITY.Nothing in this title shall be construedto limit or alfect any authorityofthe Secretary or the Commission under any other provision of law. 

TITLE IV-SMALL HYDROELECTRICPOWER PROJ EPOWER PROJECTS
 

Eoedur T HPThe Secretary shall establish ato encourage municipalities,electric cooperaties, indiistrialdevelo 
program in actordance with this titleagencies, nonprofit organizations, ald oiher persons to nent
uwlertale the4
xting dams which are not being used to generate electricdlopment of small hydroelectric power 710wer.projects fit COILIlCtioit4itn aswihaevtbigue with 

ognrt lcrcpwr
SEC. $s:. LOANS FOR FEASIBILITr STUDIES.
 
' mCommision, isis authorized to makemi,L~OANn Auuoiwry.-Theo i Secretary, after cosultatioul With

cooperative, industrial developmenta t d to ak aa loanl to" anyan munniipality,if ln c p electrican o cttheagency, nonprofit orgazizatioa,it e orc 
person to assist such person in defraying up to 90 percent of theoasts of(1) studies to determine the feasibility of undertakin a rnallhydroelectricpower project at an existing dam or dam# and 
(2)preear,hg any applicationfor i. 7U,-,,-ssa--Y li-ri., or otheresertFederal,A.State, and localalproa Iresl,,ctiny siwh a lrojectat ,anreretary, 1n any alministrative 

tnaa(b) 
regarding any such application.(ANcrLLAro 7.-7he gecretary may cancel the unpaid balancet / o tand any accruedinterest on any loan grantedpursuantto this sectiom 

i hI d t ree seriieiru
i e n t e b ss o hon the bats~s 01 the stitdy that the 87inall hydrendectr"ct d h*e t e s a l hproject d o l' ticould not be technically or econonatical4y feasible.SEC. 1U. LONS FOR PRoJECTr costs.(a) Aurnoary.-The Secretary is authorized tomunicipzliy, electric make loans to anycoo1erative, industrial development aency, ton
organization, or ot hefraperson of up to 75 percent o f the project 
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42 
cotS of a small hydroelectric power project. No such loan may ba madeUnless the Secretallfindsthat-

(1)the project will be construrted in connection with an existing 
dam or dams,

40) all licenses and other required Feeral,State, and local ap-provale necessary for construction of the project have been issued,(3) the project will have no sgnifcant adverse environmentalffects, including significant adverse eftects on fish and wild1ife, on 
recreational use of water, and on stream flow, and(4) the propect will not have a significant adverse eect on anyother use of th water used by such prpd


TheSeratary maly make a corn 
 itment to make a loan tuuler this sub-section to an applicant who haa not met the requirements of paragraph

(2), pending cow"pliame by such applica 
 lath ouch re.irements•Such c ,mu.tmengshall be for a parod of not to ex'ceed 3 years unless 
eri for good ca,,s itadon wit he Comenaion eateads Uctn mpeod f~or good ase' shownNottoth.taidImuatlg any such, owitmet,

0 MuCA lan shall be made before suc0 person has complied with gtrucA 

(6) .spa,
( )P"isrRKtct.he Seoary shall give 'aFrmncto applicants

In this sectio h dono hav "v'1 alentvwhich fe fianigSecrtary dem aPproPriateo0 carry out the project andoosemio feasibility oid f /, ton as to the technical and 

eooi e generation 
) te ge o f electric energY by Such projects, and(2) the useOf en"rgy produced by sulcrasects. 


c ii Powe rewiving loans nrantt to tie tioa
rAr pl small.
elctic,, the " loan- .at.,roje sech," . ur 

re n teutry and . .formationas the Seceary may require
r e pment and e. .eproposed to be ued in theclaucion,and cperatn of such pre. M Secretary shall ha thfrigt tofoi the ice in Ouch project of any equipment or services hejd* inappropriate for such projctby reason of coat, Peormanc orM.Fai r tato . .....e os oJuthis ction. tar shal 

a s tA th subsection available to 


,-t ,l. than injortion des,.ibed as en- ori" 
na etion 1 . of S$100 
_ (d)on¢.TP, xctptom.-In m. loansfor Small A 


power proects under tis Section, e 'hail-cr a-- oict4bcorg,L. .. .,. , .
IW~ at o n . to . .; .. ,, ~ u9e a j ointPf ap--twn, to Me eent permitted by law, by applicants ereceive loans under this t d ' n with respect to the same project.
8iC. M. LOAN RATES AND REPAMENT. 

(a) IN?5ftN .- E& loan made(a) urzzar--Edlpursuiant to thisi tlti, bearusesoanmad Tmmtaa t aM!2 mrtitan
Intert at ties mdint or interest rate used at the time the loan is madefor_ t res s planning
Resourcs Delopment Act d under seion 80 of the BichS• loanree"eeomn Ad oJ 1974 (42 0.S.O. 1962-47(a)). Hateriln sallbe for such ter', as the Secretary deems appropriate, bu1 ) 0spermitted 


years (in t ue of a Ican under eltion 402) or 
(2) So vws (is,th 0se of.aloan~under Ofttion 408). toN73.-A 

lbean madeie Adsanto thias
'ited Statesp .Tresur as enisclla. 
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SEC. tos. SIMPLIFIhcD AND EXPEDITIOUS LICENSING PROCED,.-_d.(a) EsrABL.SHUENT OF PnooRAM.-The ( otriission shll establi-sh, 

in sulh manner as the etlrtissittis atrolortate, consietrswith 
the applicable provisions t law,a program to use Simide and exped('ti0us
licensing procedures under the Federal l',nver -lot fir susall hydro
electric power projects in cltnsecti n with txistii! duis.l 5(b) eREsQtuisTEs.-llefore i.ssuins any license undser the Pi-deralPower Act for the construction or operation oJ uuy .ntall hydroelectric 
poawer project the Conmmission 

() shall assess the safety of existing zitrurturess i, lly ,roposed
l,roject (includin possible co sequences associuted with Jaili ure of
 
buch strctures), and
 

(2) slail provide ant opportunsitjigfor oisullat Iin .ith tshe (.'u aincil 
E'niretsnentalQuality and the Environmental 1'rotection Agecywith respect to the enironmentalt tie of s,,.h project. 

Nothing iinth bscctiuneitsexsub ang snt'h prstj, ar ho any rr-quirr-mitapplicable tu any such project under the ationual E,,viroanaentall'Vlie'Act of 1969, the Fish and Ilitlife Coordinatiom Act, tse Endangered 
cies Act, or ant other provision of Federai law.Ze)


orage applicants-for licenses ./or smnall hydroelectric puoer Srojects tomake use of public funds and other assistancefor the dcsi'a construc
tion of fish anad wildlife facilities which may be required iu connectitn 
viith anit development of such,project. 
SEC. 4M. NEW MIPOUNDMENTS.

Nothing in this title authorizes (1) the loan of funds for constructionof any new dam or other impoundment, or (2) te simple and expeditious
licensing of any such new dam or other impoundment. 

SEC.4ds.AiTgOnZArIONS,
 
There are hereby authorized to be appropriated for each of the fiscal years ending September 30, 1978, September 30, 1979, and Septenber 30,

1980, -notto exceed $10 ,0 fti4042 such /utuls to remain available until ea.tnld.There arc hecrebly
authorized to be appropriated for each of the fiscal yrars ciuli SSelltend-ber 30, 1978, September 30, 1979, Septctnber 30, t.i0, not to ,..,cedxoOOo0 for loans to be wade pursuant to section 403, such fuls 
to remain available until expenled. 

For purposes of this title, the term
(1) "small hydroelectric power project" means aay hydroclectrie

power project which is located at the site oJ any existing daan, U'hich 
the water power potential of such dam,and which has not more15,000 kilowatts Offinstalled capacity; 

(rojt(2) "electric cooperative" means any cooperatie association eligible
to receive loans under section 4 of the Rural Electrification Act193O (7 U.S.0. 901);

(8) "industrial derdopientaqeicy" 
of 

means any agency whi,/h is 
to issue obligatios the'interestoniwhich &aexcluddbh frin gross income under section 103 of the Internal Revenue Code of 11154; 

(4) "project costs" means the cost of acquisitionor coastracia,,s of 
.facilil e and services and the cost of acquisition of all land andinterests in land used in the design and construction aud operation


of a small hydroelectric power projqet;
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(5) "nonproft organization" means any organization describedin section 501(c)(3) or 601(c)(4) of the Internal Revenue Code o1954 and e"empt from tax under section 501(a) of such Code (butonly with respect to a trade or business carried on by such organi-
saltan which is not an unrelated trade or business, determined byapplying section 513(a) to such oroanizain); 

(6)"e.cisting darn" means any dam, the coastruction of whichc= on or aefore April 20, 1977. and which "8completed notrequire any construction or enlargement of impoundment structures(ohrthan repairsor reconstruction) in connection with,the installa-(ion of any small hydroelectricpower project:
(7) "municipality" has the meaning provided in section 3 of the 
(8) "person" has the meaningprovided in section 3 of the Federal 

PowerAct. 

TITLE V--4?RUDL OIL TRANSPORTATION 
1g. 501. FINDINGS SYSTEMS 

2U L'isgressfnd#and declares that-
(1) 4 serou crude oiQ sUppy AhotWg mnay soon exist inP ine()of the United Stak tt 

rge(2) a la ---- u crue oil On at eet coast ofthe UnteStajeed; cion 
(3)(3) any substantial curtailment of Canadiancrudeoa Cports to

I"United &ta could create a severe crude oil shortage in thenorthern tier Stae;
)pending e authorization and completion of weytoeas

c de lte*ee aan crude oil tatd lve sbeteamAlPake a croud aaml Can at a higl 
transportationcost; 

(5) national seurity and regional supply requirements ma be 
tier tatewe-an t cdeWdeiey tgemevi both the no=ier 
secion d theAca,, o.ed tNvtaxnt requirements of , )a t he, . (ovember )1J.I0 .. ... 16d16 19 ( 7 Stat.(1)

Trans-Alaska,s m ne.are needld;hor(2ation A ct,(6) expeditious Federal and State deiinsforwest-to-cast crudeoiQ del'r &y te. are of the utnoa priority;and(7) r940u. Of the t cast crude oil surplus and ths needfor 
crude Oil in northern tier States and i Statesnn require thassigMiment and coordinahioi overall responeibility within the
eective branch to permit Z e action on all necessary environ-mental assessment and acso on Permit applicationsconcerningdelivery systems. 

ZC. Uf2. NAEMENT OF PURPOSES.
Ths purposes of this title are-

(1) to provide a mntansfor-
(A) seetingdeli'vry systems to traneport Alaskan andOthecrude oil to nothern tier States and ad States and(I ) resolvring both the west coatrude o surplus and thecrude oil supply problems in the northern tier States; 
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(2) to provide an expedited procedure.or acting on applicationsfor all lederal permits, licnses, and approvals required for theconstruction and operation or any transportation system approvedunder this title andthe Long lleach-Alidland prjict;and
(3) to ass',re that YederaL decisions wiiith rlsprct to crude oiltransportation systems are coordinated with State decisipns to the 

maximurn e.dent practicable.
SEC. 03. DEFINITIONS.
 

As used in thIsiOe.
 
(s 
 heterm "nte rton, Oreon, Idaho, Aot a, North eakot, AIl hesota . lic i a , 

Wisconsin, Illinois, Indiana, awl Ohio. 
( t) ohe thean "iwleand States" ,neands thse States li tihe I ,tiled

Sates other than northern tier Slates and the States t[ Caliria , 

Alaska, and Hlawa ii.(3) The term "crude oil transprtationsy.strin" trlitis a crule oil 
delivery systemn (including the locatitm of such syst in) fr translrt
ing Alask-an and other crude oil to iiriherni tier Stats anid ittlandStates, but such tern does not include the Long Beach-Alilland 
pr,'ject. 

The term "Lang Iteach-Aftidland prt elc"incans lte crudie oildeliverysystem which was the subject of, antyis ,'nerallh de'scribedin. 
tedj"naj Enaviromnmental Impact Statemnt, ("rmile Oil 'J'hispairtaS!Ltem: Valdez, Alaska, to Midland, e tar (its propfsed by
Sohiot TransPoratioa (~Owpaity)", the availability~!f wh1ich IaS anLuuned by tie Ipeparra'oft the Oderal Register taInterior nt the 

Jue1 I97(4 "*RV
 

(5) The term "Ederal agency"t ea s an ive agency, asIrcut 

fi 1tted States (ode.
Juned in section 105 of t ite 5,1/SEC. 5Wf. APPLICATIONS FOR APPROVAL OF PROPOSED CRUDE OILTRANSPORTATION SYSTEMS. 

The Jollouing applicationsfor construction and operaitn of a crude 
oil transportationsystemn submitted to tIhe Secretary () the Initerior by an
 
applicant are eligilefor cnsiderationunder this tite:
 

th.. dat... thet.e9icationsreceived by the Secretary before the 30th day after

the daPne oAthe enactment of this Act.(2) Applicationsreceived by the Secretaryduringlite 60-day periodbeginning an the 30th day after the late of the nactment of this Act, ifthe Secretary determines that considerationand review of the proposulcontainedin such applicationis in the nationalinterest'andthat such 
consideration and review corulL beestablished under this title. cinp1e i ti t tI e iit 

An application under this section may be accepted by the Secretary only ifit contains a general descriptionof the route of the propped sIsten andidentification of the applicant and any other person who, at the tire of 
fding, has afi'nancial or other interest in the system or is a party to an.grerinent under which such person would acquire afinancial or otherinterest in the system.
SC. Wos. REVIEW SCHEDULE. 

(a) ,nj BLISHMeNr.- The Secretaryof the Interir, a tsr consultationith te heads of appropriateFederalagincies, shll esta~lishan expedited 
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schedulefor conductingreviews antd making recommendationsconcerningcrude oil transportationsystems proposedin applicationsfiled under see-
lion 504 andfor obtaininginfCrnatonnecessay for evronetauptstatements re uired ui er section 10. of the National EnoironmtetalPalicyAict of1969 (42 U.S.O. 4332) with respect to such proposedsystens,(b) ADDITIONAL INORMTIN.-(I) On his own initiative or at tIerequest of the head of any Federal agency covered by the reie, schedule.tabsthed under subsection (a), the Secretary of the Interior shall requirethat an applicant 'rovidle suck additionalinformation as may be necessaryto coduct the review of the applicant'sproposal. Such information mayinlde-

(A) specif details of the route (andalternativeroutes) and identi-Jfa(ion of 1ederal lands affected by any such route;(B) infonnation necessary for environmental impact statements;and 
(C) information necessaryfor the President'sdetermination undersect ion 607(a).

(.)f, within a reasonbleLime, an a does not-(A) provide informationreuiredunder issubsection, or(B) comply with any requirement of section 304 of the FederalLand Policy and Management Act of 1976 (90 Stat. £766; 43 U.S.C.1734),
the Secretary of the Interior may declare the application ineligibleforconsideration under tkis title. After making asuc declaration, theSecre f t notify the applicant and the President ofouch inigibility.

(c RsoMMnt N io or lsTa 84,08 Or FXiDRAL Aozicied s-(I)Pursuant t.t4 _chedule etablid under su tion (a), he ofpederalagences cowered by luck ssedule sal conduct a review of a proposedCrude il tran.ortatio system eligib for consideratio under this titand shall submit their recmmndation concerning uc sys tems (andthebum for s recomnmendations) to the Secreary of the Interiorfor Sub-e 

mison Mto thePresident.After receipt of suc retomendationsand beforetei submis.ionto the resient,taei ....~io....to Prsdet.... thed Setyoaaryt 0f te.1Interiorshall provide 
an opportunity for comments in accordance wit,% paragraph (2).Secetry f ueinteriorshallfOrWard such cornmer,g to the PresidentwithThe(A) in the case of applicatioDs fikd under action 504(1, an
before December 1,1978,and 
 oro 

(ed under section 604(2), on orefore the 60th day after December 1, 1978.(28)(A) receipt OfA ter recommendati under paragraph (1) theSecretary a the Interior s" rolvide appropri ma oanby which the 
Goverorand any otheroffca ofiySaeadn fiil f ypltclfcnetsubdivison of acrude Oil transportationsystems dig blefor considerationunder this title.

(RI) Ater reeitw of recommendations referredto in subparagraph(A), 

may, syubmit Wrtten comments concerning proposed 

the SecritarY (If ie Interior shall make stch comments and recomlmenda.lions amailabk to the public and provide an Opportunityfor submissionof written commients. 
(d) lKISW~ BY TrHg FRI)~SA TADC)C OMItSSIONr; Et,iEC7 ON 7ug• 

after le ret"es an applicationfor aProposed crude oil transportattunsystem eligiblejor cosiderationuderr 

:Axsjrtrs7 LAw8.-(1) Iromfjyl Ly te 
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this title, (he Secretary of the Interior shall submit to the Federas . radeCommission a copy of such applicationatd such other in ,,rmation as the6ommission may reasonably require. The (olltitissiti n tay prepareatdsubmit to the ]"residenta report on the impact ,finlchmentation qJ such
applicationupon cinnpetit m atul restraint if trade and on whether suchimplementation would be inconsistent with the antilrust laws.Such reportshall be made available to the public. Nthibg in this subsection shall beconstrued to prevent the President front inaking his (dCisit under section507(a) in the absence oJ s,,ch rep,,rt.(2)Nothing in this title shall bar the Att,riuy 'ucieralor any otherappropriate officer or agent of the United States frimn challenging anyanticompetitive act or practice related to thc owitership, construction,or operation oj any crude oil transportatio sastent approoec under thistitle. The approval of any such system under ihis title shall not be deemiedto convey to any pfrson isnmunity (rum civil or crimintal liability or I,create defenses to .tions under the antitrust laows anl shall not ,oililyor abridge any private right of action under such laws.(e) FILING AND REVIEW or PERMITs, RllTs-oF-I'.4Y .li'IVI.ATiONS,Erc., Nor ArFECTED.- Nothing in this title shall be cunstruel to preietthe acceptance and review by any Federal agency if a.,! aljl~picatiot forany Federal permit, right-of-uy, or other uaihrizatiis utder otherprovisions of law for a crudle oil transportatiin systeit eligible for consideration under this title; except that any deter,,tintati,,, with respect tosuch an applicationmay be made only in accordatice with the provisionfsof section 509(a).
SEC. "S. ENVIRONMENTAL IMPACT STATEMENTS. 

(a)PSPAriaTIom or ENVIRONMENTAL IMPACT STATE.UENTS.---Ayederal agency reured under section 1o2 o the National lnironmental Policy Act of 1;969 (4t11..1 4332) to issue an envirnini',ilimpact statement concerning a proposed crude oil traisportation.ipq.ititmigible for consideration under this title shall, in preparing such tiaItrment, utilize, to the maximum extent practicableand coisistent with suchAct, appropriate data, analyses, conclusions, findings, anil decisi,,,sregardingenvironmental impacts developed or made by any other i'd-'allo,-arshl 

or State agency.(b) FILING OF ENVIRONMIENTAL IAMPACTecenber 1, 1978, all environmental inpactSTATEMENTS.-Ontstatenents concernitng lr,or before 

-
,
posed crude oil transportation systems eligible .for consideration underthis title and requiredunder section 10)2 of the National EnvironnetalPolicy Act of 1969 shall be completed, made aiailable for public rev',iiand cmnmeatt, revised to the extent appropriatein light of such confatiot,andsubmitted to the Presidentanad the Council on Environmental Quality;except that in the case of any environtmaentalimpact statement coltcrrtin,any crule oil transportationsptstn which is eligible for considerati,,and which was jfle, under section 504(2) (!fthis title,'suchactions mataybe tateca not later than 60 days after l~eesber 1, 197. 
() lexpolr or TIn ON(JUNCIL ENvIRONVMENTAL QUAI.TY..- -Promplly after receiving an etvironinental imlct statement rthfrrudto in subsection (b) for a crudir oil tr tsportation system, the iri,1,,,.IdI Ion Eniroumnenlal Quality shall subnnit to the i'resident a

.,,
 
report onrelated to te environmetal inpact oj such syst,,a. I/,Council's Pintion concerningstch statement atd concerningother matt, rs 
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Section 10. Special rules for standards 
Subsection (a) describes how the cost of service is to be determinedby the State regulatory authority or tie nonregulated utility, ascase and make themay be, when they undertake the consideration the 

determination with respect to tile standard on cost of service, asrequired under section Iil. The conference agreement incles therequirement that the methods IrescribedI for determining the cost ofproviding{ electric service hltl reflect, differences in cost-inculrrentceattibutable to difference, in custoner demand, and energy churges.'rITe conferees chose tile ilrase "take into accoun.t'...o.as...Imply,. arfrnefraSaerhuaoy a Cu lr SO us o. ttoy liOtimply a preference for a State regulatory authority or a nonregulatedelectric utilit to followtiedeand any specific costing methodolog for det-mining cost ofservice. The S~tat regulatory authority ornotire"latellutility has the discretion tomethod ologies "•git chooses, select whic1serhles l it. chooesmtconsistein costing methoology orwith State law. However the 
conferees fteon at the matters Specified paragraphs (A) and (B)Of subsection (1) are factors into be taken into consideration itt deter-mining costs of service, especially with respect to time of day, interru.p niclad se aso nal S ate - - rhoul , an d rates . u*tl t c - : - Y . . . the .sont rtsin. St utIlt commissions and ttilitiess a th c siollof taking thee factors into account ini m ann e r best ca lc ula tec] to f. lf.l .t t _ - s- of- this titl.

Where the conference s bstitute states in subsection (a)(2)(A) that
additional capacity is added to meet peak demand relative to hase(lemanl tile conferees intend that, capacity be measured both interms of the need to construct additional generation facilities anti interms of wear and tear on existing facilities caused by additional
demn ud. osb i by a d ti n lnhel 

The purpo of subsection (b) is to explain how to determine whethera time of.clay ratre is .otteffective forftt"acsoa class of electric consumers, ascost aftct 
Section I II(C) (3) provides that the standard on time of day rates does 
not apply if the rates have been determined not to be cot-effective
for a clas of electric consumers with respect to the specified class. 

In weighing whether time of day rates a te the long-runcoat effective,
benefits Gf sulch rate to the utility and the class of electric consliners 
concerned should be measured against the metering co.ts and otherCoSat associated with the use of such rates. he Monlrees intend long-
run benefits to include savings by reason of using less expensive, ratherthan more expensive, fuels As well as usin more efficient generationfann t and.others nt generation facilities,. i trns ofassociated with the use of such rates, 
the conferees intend that the term "other costa" be interpareted narrowly and include only those costs directly involved in using these 
rates (sutch as added costs due to more complex billing services) und notCosts indirectly involved such as the start up costs involved in fuashion-a tame of day rate structure for iniitial conileration in a rate case.These start up costs are already incurred before a decision is ni.he toi 

"timeof day rates, Ience they re Io Consequence of suc
decision. This test isu.t intended to be an exclusiv ytest for timero! d 
rates. States could still implement time of day rtes iurnt1u to State 

evenethorityif the imilementation of the Federal standarnl was 
determined not appiropriate to Carry ru h upss PrIMof,U&t~e fscin11ecion10. 
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Nothing in this subsection l'oliibits the ol'r of at lite of day ,...oto any electric consumer willing to pay the nieterin, costs, notwItlhstanding a determination that the " unarates is not, cost effective witl respect standard "ledlralof clyto the class of whi:h that consunter is a member. 
Sitilarly, subsectioni (c) explains lI,-w thethat a leacd is nctritathiiinldoIslitder Ianageznentelic,xst-ClfritivoY.

'riTe determination should focus oat Bie reductho (jof ifiiililU klowaitt,demand oat the electric utility tid lotg-ratat cost Savingsvernversus longlong-run cost.. to tiheutlity associated .vtt Ia I Ilctut-iltyof 
the technique. Althotagh inadividluad constittesli 

the uifility o.utcl with, iiiulilvineOlitn.iol14 Itettily 

hlaly ,iL.lh to installload management techi4ties to reluce their hatlvidalutad Ikand thereby reduce overall costs of elec:lrI: eatrgy silpilli toI.thett,the conferees intend tihe inain f.ocis of tlis xIIInlIIol l l to i'la lt to
tite reduction of tlte uttity's peak desteand, wli:at it is Uost likely hIatt
generation is most expensive.Subsection (d) explains the speciah role on whent Stailn a'eglittoay
a u thority o r n on regi l tt d le cric u t ility sh o ld ,iete rnm 0ne . l 'loe

etering appropriaLe. If tite occimlnlat (if the iudivhlail unit caf thobuiling does not have tiny crtlus e d i thtc tit lie otui v e stacovIttra t rc l 0 o (:c oict' c tt yn ot i f v c it e r arg
ith0-if lied-es leLVe tcil .t1,hused inothi n :o111 ti, tnatsof si'.t,.r 

nier- wouhl iot be alolirolnrate to lte tiletoh oalihhta. ittthe

Subsection (e)describes the recuircin,.nls witi rcsl-B, tttttiit
thttc
Subsecata t he tequii}(iii th I ]es1ce( ).
thiirttunaut to suc i l I 3t bli3 tc
order Lo in re so tiny ra e I ilstial l to such al clatilse w it,(:h iivl'{stile standardl, tie chlaise must be rvi.wd aLthl. l cVCl.y -I yc.:tI. Ily 1lac4Slate regulatory atldhotity (wilti respect. to ctch tt aily itand by tie itoanrcglatcd electric ut ility, 'i'hlt. r.iiw 

tvgillatcS) 
andeblt ay hearinitg. hised ctiiitt hartiwg a ,hlcratiaill

li i.ta iiltitt 
be eane uhtlory r tidatitby tioe Slte Ic uhtority ctiii liBy, is
apilli:t, as to whelher tort ite claO.rc c'eat.i~cly iltccih..
cettivs for t ehe ficiet iscof as otic'slkaethhy B l t' 'tat iliny it

to wheter or ict cots nlt st!ljct to pc'ii lic: ilv u i,,ui nas ith Blitc
fooi not susscepstible to Itrecise U tsicc itIS lkirt Bi,li,t

tiae not css e ti eitravi ie a ion t i vt taB tai io II I t
time e.hcost. are incurred ire in'Ohlloraed iit! atillonthtliic aititsof elet ric energy accuil nfr.ic td lit y attach ful. Ina dcll in, -&i er 

tile clautse 
 ust be reviewed at least biennially ait tat evii..li-ary laringto insisre Ile nlaint cc,toties it lh,,' ci-'ii, ai pi 
cliases that affect the rates of u utility. Thci illttre review .- tall ill
chide n exuiiaion of I ie taacticcs of Bhe i ill',,clcc ti.:itt ilitywhich relate to tite costs incluild in tile chain.e. ]it atpl)*lir'iaB c:Vk.-Ais,oit al11 . of buclh costs imayv e rCeluircd. 'his reV iaw shall aln,.t it- lit,"t

such reprts ns 
ntecessary to carry cut lie review, inviudiiig di- 'lh.-,tt
of ay owtcnrhi por corp-oral reclB ioi.hti I, bet %%-ttiIhe a iFecr d ai lily
and |he seller o uel, electric energy, and other itcms covered by tcae

cliupse.. . . . t . "." d tc t . . _1'rileouillh tifelwof titon ating itihtisiontt dcattssr do alcA tono thly 
coilettlggt. that the at-of titoitii adljustet cnl autestile lis- of uutolnatic RIVIIIus~ln lll isr inatheycpiiiiBA.-AuS'iH np~olra 

The conferees do not indicate a preference of aty particular iteta for 
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iniclusison Us Lxl, ij, idsih a WHlYuii.ores iflbhethi tiat aIlition of this -tandard should not inany wuy. br Ihlie tio .f the rate
seUing procedure knowncurrently used in Ilia us Coet of service indexing, sucilState of New Mexico for retail rates. Il

In the last slntenco of the delnition of the teini "autoialiitic ilij'lt-ment clause," the conference substitjte exclthe tonorary rate schedule wvhich s fi'onx the dlimtion
detormination of tile lawfulii(s 

goes into eirect pending linul 
Subection (I) closoly follows 

if the rule application in a rate case.the /louse bill with minor tochluicalchanges. The conferees felt that the ability of the electric cosume, to 
Make tie riglt decisions regarding te use of eletric energy dependsgreoinfori.ioi euess Of suchvailable to him. Ti'is is especiallya rate true ifplratico1depends upon consumers voluntarily movi from on-peakLmt.,use where theythha&ve ea choice as toe use to off-co s wicoul. ent to use the electricity.iven to tle consumier pursuant to subsec t io ncould al (0(1)inclu
de a listing oftriic Ins rights and resposibilities as allnelec-tonsumr. Paragraph (3) of this susc.tion 8s1rghaton hasi readtbeen ,onvi a 

forth a consuner's 
ye- consumptionntm. duion glthemee or th 

If thideon receivesndbicoft umer unthtim therhichthacount- fon request is made, the Statea  o oreu Utility could take that fact intointi deatidnto oedr o tio ato f the standard o 
rWith.oioect t Procedures for,b ection'oiat" (g), the confereemrh r . i the.aio- of servic specified infaterination avte a I Sviion to assureo theoe o-pirt ni_o nsmersto .t dispute thoule aet thee resonable oppor u nityt to disut thg soulreceive notice. The electric consumer 


'cler e statement of suct
and czisi-.statehn n ation, togeth.r with a~be g lre~ iadequ s 
ofsue i coue rgh-a nd remedies,te

'for and0an) O ho runty to dispute the Ptmiatio 0a . r p at and the reasonste scoannd t r i erai &nhearciveg or a lesso e h r wt~formal procedure that wurtennsiuo those rie lo h osmramefcieoprIn addition, the standard would euee oreclude tenatiTrvsidtial electric ofconsumr,
wihin c ud r and o 
wit 

U in inability to ay fomeoaue asonbe I e,time and thee aviaumer' rsomeone se
ofseold
00otoeerifpayment can be made in 

t is a derioddanger to the con-
"oceseematnhul
 

inmth* ho installments rather than ina
"For purposes of the standard on advertising subsection W defines
".adve "-in 

!06MWdvta r ive 

ine 
f 
nor.al 
srt 

and then 
" 

defines 
,=bYavr~inclusion and by exclusioning" and "promotional advertusnetidns ar Tlese definittderivesi from the langage of the ouse bil e that "insti.-uUagonaertpinged;xisting o o. c overe dstandarandjustificationp oetis
ngrvction. er not covered as well as adver-which promote energy 

yetI F115. e" o .' p L.. 

.re ultml
7i!:Isectionthoitesnoeofierna reportingr ,ll,.ltrequiremiN.,l:~m _ aMI ic a to State-,-,-,riu 
 ri
aW the Seretary of 


81 
Energy. The 
section, 

con ferees ex)ect that tilirosiglI the itjaalthe progress of the States 
F .'il,I i,hrr t hi.will be accurate.ly ineasured anil 

reported to Longres to provide a lis for Iegilaitivc overight by the
Congress.

Section 117. clulioaushipto State lawThe conferees agreed
foun to adopt the irovi.iouu f,',,uii subsection (a) of this cti I1le Il.e lIll
 
'o1 leSS than'' after "ilk 

n ith the i'hi,u ef tle w,,ruls
excess (f".ferecs that afteriiiutimise with 
This IS 11ii " 'Jl by ilia cojic Slect.Toi irate 40, 141..1,1i111.1 overall
 

rvenies periitted to timlitics is excluhsiv.ly
aid the principal 'ederil at1 14I,,.r of S.llt, lui%%,Concern iswitha tile .imltt lle (ille I'ates to 
dilrerent classes of coissunsmers as specilied illthe 
 le sciedle. u~ cin()o hssci nsuc t a 
lter'~ a
and 

Subsection 
nonregulated

(b) of 
utilities 

this section 
are not 

states 
p)lhibited 

thatSlate 
frouia 

legillatolyy soh rtoauhorities 
lcviltiing from allystandarl identified in this title, adopting zdditionlal sllliards,stringent standarnls, less iwlaestringent standards, or ouulystandards or sono of liomodifying these standards il aI)ply ig Ithem to rateschedules of particular utilities to Cle extent permitted bIy State law.The conferees feel that the standards spelled out in this legislation areworthy of careful consideration but recognize thie need to adapt Ilesestandards, after such consideration, to local coidi.ns and particilarsituations. This subsection is an expresion of the flexibility the con

ferees intend that the States will continue to have in adopting at theState level rules or standards alfecting electric utilities.Subsection (c) of this section contains a conforing lrovision whichclarifies which law is mentt to otherwise apply in the case of Federalagenes which are electric utilities and in the case of time TVA whichi bot- previsioan electric utility and a State reglstory authority within tilemeaning of the Act. Since these agencies are now not suhject to Statelaw, the conferees do not wish their judgnents with regard to whstlieror not the standards contained in sectionI 111(d) are Ulpprol)r;ate to 
carry out te purposes of this title or tW whether or not to adopt thestandards contained in section 113(b) to be bound by State law butrinrather the applicable law which governs their actions, natuely Federallaw. Tle statutory requirements with regard Co ratainaking and othermatters which apply to these Federal agencies would continue toapply and would still be required to be followed. 

SuBiTTLBSup C--ITRVNTION AND JUDICIAL REvizw
121. Intemntion in proceedingr


In order to initiate the consideration, or provide for participation
by the Secretary of Energy and certain other persons inLion, lio considera.of any standard under subtitle B or any other concept whichmay contribute to tho achievement of the pu-oses of the title, this section creates a Federal right of participation atnd iuiterrention in ratemakin proceedings or oilier appropriate regulatory proceedings coal
ducte -b a State regulatory authority or by a nonregulated electric


ility. e conferees adopted this provision in recogntion of the reliance tey place on initervention and lparticipation Il these proceed
ings tott further theoBESTpurposes of this title.r AVAILABLE DOCUMENT 

23 
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T8uhierinitiate•uThe or nnyaffectede yInitiat,

of 
ors... rcltort,ary of Ense ie, utility,underor 

thisany electric
Provisioncon.o in tile consideration of one or more of tile stand-toIsMn0alaeunt 


achioeveent of 
by this title or other concepts which contribute tothe
tie Purposes of tie tle' he con ferces ntend for theterm interventioai to bW interpreted, broadly to includeor larticipation at thie beginning of aiproceeding or otherwise but do
net intend for such 


itevninheultyTescodoin
nhe cot ferees intendfsterm to colilote aht t ie Phrht right, to initiate sThle confcrsintend that. tU na aa Prceeding.....ph_ "Other concepts which con-tribute to the achievement of the purposes ofuuuzsing:" ,br l s o uth t n o o n elOw tto newilavenw ill h a v e A Et lisi tle,_--, o n s r edlbeing allowe to t.o Prove his case in advance beforethis title" be construedintervene. Any issue which may contributet-rpueo to thetitle.s-ouldar left to StateT be given consideraion if it may coan-procedures for the type of
are ulf iesiarpoj "Th


ight to ieen n resl~in 
 I ocniertoorThi sectionterlrs)dtasndaf speciicn wth section 
rfor 

a in eorconsiderationofI12(a) in the sense that tile Federalmin tioein souldet.ion 11(d)_inwhich a partic-case a section111 (a) determination should be made. Again, section 112(a) containaprovision by which this determination 
r6diordeeiaowver, the 

ay be based on appropriate
oa.exe as to avoid unnecessary delaye rowse eciiedi ecton : are1ibae ia nteur i eyig on t e State courts.tat Proper proced reimr followed. 12de) this Actien dthS ed e awe-u = e ollowe, intndh is Act and State lawhphs"confereesIe confer es intend that theieans anly phrase "affected° relating h utility chisbja "'"'t'.'~i bycosmnstruedYu electric utility"o regulationtomeansy whnyanother utility.hi hist .afet_tla heutility Mhi tbjectb to bypreby eelate .des.5 setregulatoryin a caseto particiateriyT term would also include utilities p ta or intervene under State law.
Subsection (b) of this section deals with the participants or inter-
,'enolaacceso to relevant info rmatiOn available to other parties to theroceedin.It is thie intention of the conferees 
as expressed in subsection (c)
haL the righ to intervene or artacpate cratted bdate of this - vestnctent ofthe legislation. IntUrvenors or partic-


'Pont@ should be perlnitteml fo iSeipeeJna
:--wuldbe ing. on'-that,.data oly to the ~lcbwhich Arm Onng on tha ndter~vene oric eaetsc i~ ,.;b timy. ,,. no - di,,-' or~ig patcpaerrcednsticipantrse timely and sruptive. .Wthe_Lxtentof t in "ceed..t,g and insn ace-nsuch interventiona-lcordance with otherwise applicabe Wtithl nrain, thhStat regultory autioril aeulonity Isoain, il

'nul Opotnt ne tt a o u'iYh dProvide inaxi-
Federal courts wiln .. icipatanongoing proceedno o wiell be available to interpret -the actions underproviin t of Federal lawEnergi.l", after protest in a, State court, as providedi Eerog/1, Cb.uma rapreodey ion i the case of the Secretary of 

S&joi 122 i i " a nQ "..areenition. of.........
SedIJOB 122 n 
Prvision withment 

....e iouroseken h 
i 
aj~ 

n o us section is go pieto mure that thebe represalted at the State level
interests of l ectricre' Proceedingseletidealingco withImneetfin .... consiurers willr llethe

tandarda net forth in subtitle B. "he mechaztam chosen for this 
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purpo is either of two options. One makes the utility lia-. toprovide compensation directly to electric consuiners who substantiallycontribute to the approval, in whole or in part, of a Ititi advpc-teiby the consumer in a proceeding concerning the .ttlty relating to anystandard set forth in this title by creatinlg a r'ight of action againstrid htLi, Statetry authority or State regullaoyatoiyo or noregulatedorguae itility may Irve~iiymyhvhav Im -'g'mt ~raatioru Ita otherwise provide adequate compensation to lpersolls de.crilbed iul stibsecLioi(b). Such a program may iiclude all atjlmlllaltly filldedlli e co u n sel w h ich a deq u ate l oflice ofr e p res e n ts, (lie lite ts ~ o f p e rs'on s tdescribed in paragraphs (I) aniThe conferees intend (2) Or suse)tSuln (b).
p se w tic daythat the 1ihra.oe ".liabaliLuilllytie alproval, in whole or in i)art,' :omitributc 

eitervention be broidly coustrlmil 
to 

lgencies, nonregtilated Utilities, andt the coalli by the State 
to ef'ectively providecoinpcnsutioi,comitensarate with the coi rilaif it to tie approvalof oie or more of the staidards.In section 122(a)(3)(A),ulated electric the State regulatiry utilhoity or nonregutility initly include a prelinijinary proceeditg to require that (1) its a condlition of receiving conlspcnsutioncedure under psrgrala (2), the consumer luider tie prolonstrate titu, htt f'rIlte ability to receive the award of fees, priipuition ill suchi br(occeiuing may be a significant finaicial hlariii for the coli, umer, aind (2)ersiis with same or similar interests have itcoinion legal represeaittive in thie iroceding as a condition to receiving coipetisatio.intend 'Tlhithat plira.ie "A.iificant inaacil hardhip" is to behroa Iy, Elie detenninution not lleiing restricted to wih.I herco

sideratidn to other financial blrdens, including IIhoseiitervention -sociantel 

the consum er can larticipate i t that lat'rticsa'ur case btiL give ron
in other cases. The inteelion with 

tervenors who can 
is itot to coheilleusate illafford to intervene ilulatory authority any event. if Ile State regor nonregilated utility adopts file procedlres il
 s b e to a ( ) o
subsection ()() orovaa ( ) A . ~ ' u section(a) tha t fl(e a aii~ o I t i e a rsovec to taniunder this section are subject to Eese atlropriation poce.

srtaofSlIhSection (e) States that nothiinll thi ectioll shall affect imr reappllicable law or rule of law. Payment of rimils lmmitirt,t wanyrittsocinyparte this scltioit
the legl repreenatiton or Iiiidoes not peruit the Sate rrgihaloryinatilhorityany procedingto cotiteolunderfli. ally otlherer of hiisdli g f a liiatlureill of-li SiteatPayiint of costs of participaitiou mre tit inilenileil to 

o sMdn.Pyn(e]oG ieas method to dictate who should represent a participant or interveanor.Sec.tion 13. Judicialreview and enforcementThis section provides for tle judicial review of aiiy actions aribiligunder subtitles A, B, or C andi for enforcetient ofof these subtitles. In general, the reirelieliats as stated ill subsection (a), time jtiuhlicion of the Federal courts is limited by this section; reviewis primarily in the State courts. Feiieral court review
till enforcein enly limited instances de-scribed can ollturin this section; tile l rovibi.a orapjm~llia review under title 28 or tile U.S.c. tio pL~appily"to. 114:64111Srsig snerbtitle A, 11, or C except us slecifically l'rovid.dl fori 
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worin aWith rsec ttousction () (2) tof ection, tile Suprme C urttioidg intinexistings law to consider -. ,ycourt of any State. 

Under subs)ction (b), tile Secretary may coforce his right to inler-vene or ilarticilato inder section 12l(a) an Federal courts. Alsoelectric utility or electric consumer who has a right to inter 
iny

section 121(a) and who is d"eimie that right. may bring an action iii
Federal court to enforce that right if lie has first tried to enforce that
 
right in State court. Such person mnu alsorigrt iState andinerees w,e-on th tregulnloryl 

court .
 

maky eapeal through time State
toJParticiipnto and intervenew, prceinso maeeforceent ofin .. beor S tate rgtauthitois and nonreglat ltitn.Penx-asrapidwith as .PO ible consistenittie provisions of this title. Intervenors or participants must firsttoto State court to enforce this right, but are not required to apealnrough the State court system. 1 fact, ieon12(a)tevenutilt the State authority oras efusl " hit-sctin 121 (a), he riji , to intervene undereven a denial on time grounds that ,Ile appeal is prema-

enough tostisfy this requirement The a P:rop! " ate at, that time, is 

that tile intervenor be allowed
under tia tile. It cannot to Coutervention, nt t extentcan onlyprovidedrequireur ny partcar outcome fro tieappp.pnat ear --thi setin rase 'huteeernoreonsiereds 

i-"t' regard to this section, the conferees do not intend to foreclose
Yederali courts jurisdicton
Federa to review catses involving electricor Where tii from ovveacons arising under subtule A, B,:1t0otin7 atsole ohihctonhLardeaWreti averamt has authority in law to causereview 
e6"rg s this subsection is not meant toof iit Ipurehaer in electricrurtse electric curtr- uurl witCOSmrt, eo ses tariin ude r subitl .A.. 

ave . . .. !greatexcept that the Federal courts will have no jurisdiction with.. . 'i rvew in FederalratesSubsection (c)(l deals with
met of requiresumnth in review ofofd.etermations and enforce-
of subtitle A,Ispect to utilities which Federal D, or C in State courts withare not Federal a s enci The second semi-tonse provides for ehiforcerent authority. This enforcement provision
coutontomP.hie enforeem4Dt (including by writ of mandamus) of obliga-

ionUoStat eglatory authorities aid nonr...tetionsn Stae a utldilitifolwholiddhoebedete ritis and to _eglato..utilitie to hold 
hearngs,lremn_dm '.nta to makeo utdeterminations,A -WitOfidebitles and to compi ihIneB, all the otherand 0.rThe enforcement h teauthority

" which is reviewe'dunder. on - the t foat d lle t er ric utilityS1t1e4) regulryconferees intendauthorittht yap e f Mefinaldtemi.y nation byThe cofe threeited 
8141"[ toan appealro aility willhasb-courts and the scope of review will betono .ind'ngaand determinaions byu a 

euch 
lTending e P uant to state law.an deejinain -teby 

o 
Wlcort ar reiwalae umtntie smdars are une-e-oreiewaa" . u? vleabl unera e asehalth!u tandar& are sup ofise wsuh State law is supplementeanars resuplemented in t under Stata law asby th pftes of this title 

a ei*W seapplicable State law is i -rot-- discretion under(including no' reerescourt.. .be for StaeState lawexcept ..... b moli edf setio l(bea). pn ... . ofoproof) shall be as froviddSbby 
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Subsection (c)(2) of this section reserves review or itilram agencyaction under subtitles A, B. lad C in Feicrsl comrls to timsane extentas provided in existing law. The conferees. ingemrailly ctiosiion SIe courts, imt torIelYwimti reimmove elect rh: uiiilii whlm id areFecral unci~fdrl from their traditional fortim forrVie.) r imait O rt or igainicus curiue brief iy tein a judimiial orreview IL imrm,'m.mling of a Stateauthority or itonnegluhInhud ut~tility r-it.' llt-ht' of whether litparticipated in th originul procceding. 

rocedina 
This section deals with time (luestioio of whether aud to what exteitprior or pending proceedings will bemenlo of this title it treated its fullilling tie requirestates tat proceeding coneccel by State 

regulatory c'ltl,.orities and nonregulatd utilities beforoenactment of this title eanl actions taken in su:, 
tile date of 

treated iroccelin. shal1as sunn!lying with betme rcmuircmeots of tifms title if time p.ceedings and actios subsLtntially comply with Liheiireminsoftimis 

Tiletitle. conferees reconize that several State regulatory authoritiesand nonregulated utilities may have already aiirsse,'one or more of 
also recognize that those respomsibletlhes standards before evactment for theic proccedin-sof tis logislutLion. '1rite confereescould not. 
have anticipated in detail the reqluirentis of thi.s title. ''ite fact thatro ncc ln i o irii fiatclprior proceeding !lid not permit tile full righttintervention
Lh 

as required by section 
iefl it f partic~ipaiton~ito andin 
121 of Lfais title does not automatically constitute tie absence of stbsttmtiml coifornance. It is not,

the intention of the conferees that tie staumhtiards Io reconsiheredexpense anti without iuriaose if Liao original 1iroce edings stil-ut 
stattially conformed with tile requireneits or this till. 'Pme essenitl
feature of the process contemplated by tile conferees aimthis title withImspict to tie standards established by setiitlility-by-it ty analysis of 1 (d ) is th t ll,,'0 IMle aii)rolriahiies. ofto carry out the pirloses specified oi, s m 0tndarmmsI section 101. Of Cour e, Ino oacould precisely follow tileetime legislation did not exist. Therefore, the Stmltc regulalory ai liro-i

heeac cuidrato 
ties and nonregulated utilities will Iaive to 

at 
'ermiaiie iwhetlher theysubstantially conformed to the requirememts of the title and tile commitswill be able to review this determination.This section alsoltates that any proceeiing or action pendinl g o l tiodate of enactment of this Act shall comply with time remiremcats ofthis title, to the maximum etent practicable, with respect to so nuchof such proceeding or action as takes place after tie date of enactnen t.u i d tda, nothing here wourequire restarting tho entire proceeding tu give any pcron a right to 

2() oarticipmate or interveneostuif suchetinrqirright woul be untimely, assection 121(c). Nor does oiei codne~iatatedl insection raqbire notic in accorSaance withthe requirements of this title if tile proceeding had begin. bfore enattnemLt lowever, if no determuination had been made, Ilin Ilie Intlimai.imnenta in section 111 (d) with regard to a writtenideterminat iota whithevidence presemlteis based uponm at tile lieartig, and whiclh is available to the ltiblic,findingLs inchlded ini such determnaiutio andiuall 

Sax be followed. IouBl 
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SuBT17Tl1 D-oAaidn,,nvl psovISIONsectio 131. Vol r 

guieinSSection gives the Secretary the utho"Ife guilies respecting the tandrsconferees intend t sing, authority to prescribe voluntarythat by using tle wordestlabeeJ by subtitle"Prescribe". B. Thethe Secretary
utilie & Procedure which involves significant inputPersons in formulating these guidelines.Onstruedj rom concernedThese guidelines ar as binding or mandatory on the Stage regulator not to benonregulate utilities, authoritiesor on the Pourt.T-;-.ui..are in nterpretin ere standards'meay notuerand the scope or legaefact of the atanIan ear~metheu Idohreta would a no authoriy to ento.iN ar the g I "'h' the guide-eai ourldtbed in nature.atand son of the standa" , which opinion theItandards should finterpretStates *ould We I they ei.Comm as would other Opinions on theseAdeous owit cont a veo te eslea" 

eadiory 
.Lmm itee" to advise the Federala&ergyR 

l 
leio respecting certain duties andrg laoryr.specting ct ad fenta e fuaten hommis~iDaftee, did no'Thereadoptwas no comnparable Senate provunee.this Section. Rather, thethe confoest con-.anticipatethat the Secretasy 'of Energy will consult with the State regulatory

any guidelines uaetioesf. ne4on is sectionauhriisutiites anded otheibltie*OuSem" entitoiesaoasI)of in prescribing7U conferees agreed to adopt a modifiedverti,,,,,fhEuIanThis 


The. ferp
of. 4f. reeon haot odfied-oftheSat#Ouse p, sio tat u vers-on of the lagua&. . •rvao tha i the.h Sec.eta--ofEr.tolat6ry authortes and nonre.laIttuon that would 
reuie Setary of informor v 1tilitisersa9 about data)fistitle. aist them in Carrying out the prvizions.i.,fo. ons.bl 

il 
ice ams e 

d %a onfereesIno added a sub."W tov from the Houa fi1ahutaia ng hte t8ce saprorira on.,_. bill 

i;.dd.0.b 

t ary ofv te s teclcalit. .uesta on ei athist."%a ito any S.te regulatory autorit,
liudod, ing appropriations for thisa153. Mnincluded.•The purpose of this sectio&dionimataerizigiflJ~worat pYftom o x natj t oaUi. jurposerthsectn isUlti 0 ree.t~mde(ude rrrmiee s thr .os e fe~byu to gtherui b . the ouCo,, i on)iu i i which"e nd' to gh erl,isito de ervide the as oCiAn.eThe confee o with Providing electricfor the i i an f provid' publicaton of this inform.,a-n serviInfservestd tie at,veryone concerned. Tnutd aai 

.. ~ .. 
readly availatble onwh rayi tvciatsCommission OlA timely basisdiessoathe er . r tk toinIns .180 coss'nS;orul days toromuuigateoattkodinforinatio,, during the consideration and deteum iatiom , th prOcess of collectin anipein of Co-le" -- pu isig thi sMIMI a .ea e - n ph seftiaIteteok, it *ff r an "- nm Si hs-yes" after the dote of i Suiasehi-riesth oaou Pncmn wo h snet anttua . .omno[o , mnati3, obeg, .- Geat beto a T ese ri,oet uve lt ofrwhat _ti1i ftituto Conni.mfofx ve it niM of wht die C--" .... 

t.ieqiII11111111annir e t ue reb r r taddition 

• 
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The conferees agreed to make this section enforceable under section12 of the Energy Supply and Environmental Coordination Act of 1974.this section 12 expires at anyauthorizes continued use of it after that
time, 

date 
the 

for ptrposcs of enforcing 
legislation specificallyany violation of this section 133. Nothing douno in tis section affects

the authority of the Commission or the Dlepartment of Energy undersection 11 of E.S.E.C.A. or other statutes to an denergy information. collect publishUnder subsection (c) of this section, thequired to file the inforiation gathered 
electric utilities are repursu-at to sulusection (a)with the Commission and tile State regula-ory authorities, and makeit available to the public, in a mannerCommission. It is the intention of the conferees that such information 

and forin described by the 
be filed with respect to each class of electric consumers aid not withrespect to any particular electric consumer.T e conferees itend toprotect individual bills and consumption patterns of individuals fromdisclosure because such information inay be lrophrietary informationi.The Commission and the State regulatory authority, however, shallbe able to review the inividiuai data to verify accuracy of information

The informa:ion gathered ofiled with them and for enforcement purpoe.under subsection (a) shall be coordinat"lwith the filing requirements under subsec-ion (c) so as to redure 
unnecessary burdens. qorglw
Sedion 134.snay Relationshipto other authority 

ed 
section provides that notling in this title shall be construed to 

limit or affect any'authority of tihe Secretary or the Commission undergiveay other provsion of law. 'This is not intended by the confereethe Se retary authority to raise issues related es tomanta of this title in Federa to the reiuire.court Pursuanttion provisions of titde 28, United States Code. Judin'ia review ,,t issit
to tim goneral j nsdic

of
related to this title has been provided for under section
review can 123, and suchoccur only pursuant. to that provision. right use 
si n titl 2g, isthose provisions with reardUtonitactionsedaSttsCpeniissiled.u to lhe brought 

to 
under

j e ie f i sthem would still pertain as long as issues related to this title were not
entertained.
 

SUBTITLE E--STATZ UILITY REGULATOnYSectio A-siSTANCE141. Grant, to carry old titles I and il 
Section 141 amends the Energy Conservation anti Produt ion Actauthorize the Secretary to make grants to tSlate utility regulatorycommissions and nonregulutedresponsibilities under this title of tie conlferce suml,sitmte. 

utilities to carry otL dutiesThe Secretary, until as expressed in subasection 
suc ire 

(it), inuy estublislm onlyuthatepe nigrat earne th saar grantst oeyoaresoIonsibiljtie are exreendd heurr o,t .sp el too c ry n tt e dutiessu 
. .. under tie legislation. il r. nmecess-r.. it-tvision to The ronferees .. imcludie this pro4i11-Illlrassure tat tile Secretary could not atteniptgrant&, to influence by meias .ftihe outcome of deliberatlions ini tile Statesconcerning these standards.Additionally subsection (c) states inthe ugi~aitto lie inlre 
to and not in substitution for funds otherwise available to tImeAddtinalyVuIesio sDateth Ec 
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88 
State re.aatory authorities ortheseae lionrcgulatd utilities to carry ouutiinistoicrryo.thees) sfttest ah 


Finally, subsection of tats .,
thle States, any dis rsl in appor iolint;te yfund ainonto ftal s iflu-t not I i.lt , I Sat, as I 
wh ole, rec e iv in g fo r i ts S l t eo mi Ssio nor - iton reg a l (Ae lit i li ies tofcarled mjt, iiori"itfillilh ialliount by dividln aJdetc'iletI 1he l,,
a1t10ilit Uvl ilau e th;is I)og,'al equially aiieng tates fl-0• 

.. glt
lliel aplldications fre receivel,W0*l t t ,110at .s 
taloritY r IlOIIitgltlt i 1it, j.l. Ii•ie .fi rlds -ure IIaII tii 

tluifiet yto ias. . un y iiider s misetions (I') ilt( I 16, 


tary, pecesary to carry out duties and .r-a-o epons(litinc, 

ile cqiilro
th..emergencies 

uetTiuo ferees thet u ueLiatdpriily far tndoPaying Personnel aalriesied and relatedStateconreseclatorynot be 
Section 14. Autorizaion osts, 

Section 142 adds a new s 2 t 
Prod'IcLion Act 'a vd. .tainC .o.. cer.. - .. ns r ato and 
Phe first authorization deals with aiuthoatiOl of approprationsresponsibilities under Lidelsw asistance tO carry out duties andduties andlesnsibi tie conference substitute. Since most of these

dt a esohltewill occur for the first two or three years

after enactment tie conferees targeted time authorization to meet this

start-up ineed. Tito conferees do not intend to make this assistance 

program a permanent one, but rather to help the States carry out

these new responsibilities and duties until the 

with them at the State level. " can find ways to deal 
The other two authorizations deal with 

uthoAugutnce14, 197, the date or tt belectric
onlirvation aincd Production Act. 0 enactment of the Energy

L'Ovcrvt and PrOsfor Ac'tlheJo,' iong 

This sec ion contains 
a to conform 


ionam ad by section 301 of Production Act tthe transfer of rune 

hEnergy Conservat .technic amendrmenta title it of 

ct~~ . O ofichwhc . Dep.Partunetnen, of EneryiseceroOrganizationFedera Energ ran o ,erAdmin touthes f th. tin, srhc tiransferred authorities of the Administrator of the 

rITLE IICEFederal 

T --CERTAIN FEDERAL ENERGY REGULA.-

TORY COMMISSION AND DEPARTMENT OF ENERGY 
AUTHORITIES 

Section201. De)fIiaOnij eetiogO1. eflnitona 
2eiitos01 d' cSection 20. amends thiFederal Power Act to insert a number ofHouse bill ando..efiitio~ .s.. eitn a tknf ..new'chougebiTle i tht Ac. 16-1~i definitions are taken from theSenate andmernt :with technical and conforming

tionsPcontane i section 3 withtispec o the Fedeal- Powlr Act ameinenw T section 8 defini. 
Wit ply for PuP o.mch amndments.illit hlo intend,.forrCeogar1 of "mal powerproduction facility.cieneroductn id loyr 

power d, fcil,, u ,the huPn riam, 

P oferes p Of maintaining statm~ as *ties 
int, a s.....all 

r "="WW;' ourial 
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does not preclude the use of gas or oil in facility for the generaa 
tion of electricity during scheduled outages.It is tile intention of the conferees that the teru "waste" as used 

, m l o e p o u t o a i i y " ' l l l e o lin the definition of "smail power production facility' inclues wooanti liquid or solid wastc. The power prol ictio cal'it y of tile fat
cility meia is (tlie rate(] capacity of Itle fa:ilt.itT.l'h io'fer's.adhld lit! 
term "primary energy source" to tlis definition iitIr.)glitiioztof tile 
fact that a facility using waste, biomass, or rei.ewaltle rcs.ioures, or 
any combination thereof as the primary fuel might nevviithelcss re

the usse of oil or nat urI gas ofr other littinriiivtle fiitlts ilk 
or ii outa or to start the Unit., |t it, st dlilize tflame or control the operation of the unit 'ur for ot her ininor uses.The definition of small power production facility includes solar 

electric systems, wind electric systems, systems which prnuce elec

trio energy from waste or biomass, and electric e-morgy storageft'Il 
ties. Tim conferees intend that water be included within the me ani~g 
of the term renewable resources with respect to LydroeccLric facilities
at existing dams.The terms "qualifying,small power production facility" anti "qili
fying cogeneration facility" exclude facilities which are owned by
a person who is primarily engaged in the gCnertiohi or sale of clet
tr'a power. Electric utilities may participate inall entity wlhichIi owlSsuch facilities with itter iem and suth eziity .,i tlshy ima,.t"these dfcilitions. ithe tet rf hiss ase s vhiilicr thid eiity i.thIi 

owns the facility is primarily e;gaged in tho generation or sill. (uf 
power other than in connectilon with its ownership of the co

generation facilities or small power production facilities. 
new paragnphs 17(C) and 18(1B) of tie dclitilionts lrovit h 

that the (toinnlisioni sthall dete'miinue, by Itle, ilit'seCby-till. eI l l., 
or otherwise, that. a small Ipow r 'prottuction facililv m ,',igi'i,.itr iou 
facility is a tqualifying siall power proihictitn f;,,tiy or a tljiili f
ing cogeneration facility, as the case nay be. 11W I)Uirlit of tlisdofterniation is to provide a nns to insure that such M fat'ili yidentified through Commission action for Plirpises off .lmtihwlig thatis 

itis in fact included inany exemption under section 210 (e) of ie 
Power Act. Such determination wouil also pIevci-t stit'h 

facility from being challenged concerning 1tc aipplit'tioii of su,hexemption to it. 

The conferees intend, in providing for reqluireients reset iiag 
ualifying facilities to be establishcd by the Commission by rule, Ihtte Commnission provide rceluirenielnts uniler whichi a lpersoit may 

ascertaini iii advaince of construictioni or opeiat ion of ailly fati litvwhether or not such facility will meet life eriicli.1, con11tained illhedefinkitions.The Commision should presetil M I' joiiaji'Uti'ltclist 
after enactment. 

The languago ill theso defiilions relating to fuel use an, ful .fti

,my not always be i,
(such as hydroelectric facilities) imay nott. ue itiil. 

It is also the intetion of the conferees that the defilitinfls tif
"qualiying cogeneration facility" and "qualifying siull po)wer pro. 
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lictio. .:ility" will not be 90 
electrioc utilitis front 

con.(tlrued as prollibiling or discourugiincogieitn 

'1his sect ion oainends th'oVederalSect'on £02.- lntrcornwctionoftIi-scon Power Act. to add a new scctiol 

Stii 
.at theniff of part. off inhat Act. It describes who na.y silllytai other Slcii
,ll actions. 
 ,siruiy , is.. ,,litio, ail tnteonneetjor and carljemloteucriteorltheyinswhat tlazs section descl'ille whooceures ,emoy the Croiesthyfo 

he ission UStuseonfizted tieIt taken by 
t and the action reqluired o- per-tile (Cnniissionwith respect (A)si(.h applica-

its own motion 


interconnection o rdeiiit(crfletoFederal power marketinmaketing. pne.L.poer a are not includedTE. c?.nfeerej a-encies are nticu as trgets ofanrY djiz e asaceon.t -
that oler provisions of law prov 
tweet' utilitiesit fo r tp ti P be-

quie authority for the Secretary to arrange for interconnections(or other persons) r ov si on ofho rvcede aule
e"iities which are 

and the Federal power 'narketinIunder the of tile I)epar enTh ocoschrwee . ..expect t01o
dires permitting s e A tt the Secretaryperso will adopts to equest interconnection sroce-
of inch Power marketing of tle systemsentities tinder the jurisdictot,urtinentof of tile D)o-pal"ilmpI Energy vithother utilities orother pens.s 
(c)or (a)()of new section 210,Panple"d actions under sub-(n)or(Dma Vy besrdee inderuparagra..ph ordord re only. haver~lli'-e .Onlyifpihfacttoiish hrave bleen(tains a (A) or (B). Subpangrap,listing of examples of reasons 1 (11) con-by whch an interconnection 

reP~esetan xel siv
lit.
"l ay3be inade u ate bu t it is not the confe r.e e, intentionreqrsciietan exclusgive list 
thaut this i tttstinderst ban hat ,.fthe Cpiihe conferees believe that ift21e Commissiono oimdies, in anysons therefore orerbase sulhIci.nucilities a lion before itd resources e e 

cofeee in alt referenc"ntend that thirl to efficiencyee c ien of us.e of fa-
of both existing facilities and 
resources and facilities and- iaonpthly resourcesto be ufsd it the futus. The coetility 
t t 1"ittte ,inl elficrmp a a aia nlde len oer.)uresoel-u ed i thecocrees. cllr~ilsaction (o Provides that ncnllde fut l Tito Iisiiiea111111in no order may il&olh(ira ulinj1,ess the Commission 


ne i-s o ca pai determines
F nreeraY lta , r o 2tl) ize the -m-:--r ocro th eo'" a loio 
that the orderIisr .1, fethl
or im re e reliability ofnone otr o
It-lor use Of faclities antconract o
t~ta~ whcl. th e e,-ciey of useti order applies; and (3)setie212. meets t e ofrecufacI •iliie nyss.enasits (ife t eue
tileoco11nferencet sIt e conferees extendedowrer proritepro le r ht tIIr nn-ection ornerst h .eao to certain .--- alti1 to 

.. ,rtoraig s oftlese facilities may ownfacilities whic has" a lsoown facili ties wmheiecth sdotanndoatrds set forth by the v ar aiuliq alli.he s an r ( a nd t rDl ie.e . , _ lnot
for qualifying facilities), ts thes n tent Of the ,.-st"at or;lers is eande yeti,- qifying s mcialiablile in elower produlctiontS til cli fa'ili-8 to qualifying co-
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ies find not be so broad as to encompass1alifying facilities. This intent is 

Il h qualifying all. Ionexpressed iii subsection (e) (2)
''lie conferees intendilliat (lie term "t ranli.siolnf facilities of uilelctric etility" w interreted broadly.
 

.SectionS03. Wheeling
This Zsetion nialends partII Iof tlie Federal Iower Act it) pirmitally electric utility to apply to the Conmniss

alolher electric utility it) 

ni for iai order reijuiriing

Snhsection (a) wheel power to the aipll'llt.provides for aniaipltill piro'ehirc 
 for electric
utilit ies. The a1111ail liollma-ist ijihldl, iiVii 11141.1,)1 unity f)ro 111,r


gil e h ni ry hevidelt litrv harinig.rn .For' Iliri5ur (f n mit ifie,feiCes intend Ial fti le jdirs I-os) . o i,i-ovidllail n ic ,tie etile iiiit- -P "a Tfcrted 4-hi'ars0).-A.rlion and suil.'seelion (Ii), 
"Ill I1 ", s lael in t ike interpreeil li el,Iply Il.fI i j utilit ies A ie tw ehc-Irwelluis VIhlieutilityii- li hXinlisv e tai diie (lie a r ilinge li i i u saeleese.l to weflel fo r. i e bu l eof Jl i ) Wof fa ic si) ce he h.owe).

wurisdiction reesiilviiiiS iletjo (a) (i)( '1), t 
l. liet pivitse

"Eergy. i w il I .(ep"eflicient lase of faililies ald resources" im'hio Ilitelibth existing facililieS uiill-rers Wiall eilicient tiA (frvasoiiiably conteniplated fliiilitiesI nl'dse in (lie fir. 1i114 rei.ll-resit.Ithe teri li'hcola ferCeS intend"resoiirees" ilel ile , Secti,,(1n (it) 
ajital '.esllr,'es.also lprivides dinitsubsection (a unless tihe 1i -

hat lii.r Ib,y i.sd uLiive, 
o iolh (leteiiiiiiiils t 1it. fleisillet
tie lillic intrest. ; (2)( .,cnnos.ls order: (Ienergy, woiuhl c,,.iseive i eor significantly pronote the 

a si-liihi.ait. r er Iailiollllt.SOurtes, or illrove eflicietit (if
lie reliability of fine or 

nusetof facilithi.s reor 
ens to which lir,,of fle uitility Systihe order a1))1ies ; and (3) iaaets (lie equi reluietts ofn s t h c i e o d r a p i s i t 3 l v l l e r q i - l i f l i 

secs in 212.The conferees note that ihe tests specilied
an interconnection order are not the sanie as 

ill 

the 
violin 

tests 
'210(c) (2) for 

ne section 211 (a)(2) for,,Suibsection (b) wh eelitigortlear. pecified il (liedeals with tlls situitialib0wh1.i vie elet,'ie IlililyIhas been reqiested to 
)rovide franlslissii
l bntilU ol .servi'est fi kigives allii( to collto
an ril ive not issi tht 11It1is ilwilli gito pr olvid e34011-16tf 
 luli iy vid i,IcVii'E to lie iiplIiicstit. Ii il ity.If one e r O,,hc he lutility dide - t ilie nvai utilren oil rderiel. Ilto cut ot! electli. .,i,'e to ie hld
this sulitiv e r fileecptioowneras,litefodsreoxf afilmeIle..filhW l fennlit lity 1111 n1,(lit(e 1 h,ide ... I lity hnaostaI14ro,,il':l-t th13erizutw 1to 

thus j.olaidizing (ite second ti lity's ailility to serve, its 
14!itIis intenled ihat apli-Iaits fir traisuui.iiilpiwe(.d vitwr 211 (it)) 

isu servi es Ise (.liitld.0enr 
 211 (h), r ljily tiner l hti s bl,' Ihr,11el l
Ilk l I illfileratinug le ( i ly h l i 'llitvlle.lii.isitii autliorily t)Eirlhr a nliily to ili,.ase
t)'11 al i( in i o
Itst nl lli .iolc - i l-iyls o litwheelingi, ti")ir han l a s 

Gof 
whic ha s eolly i tovoled l i e iu:'f laf e . ss clailij.l ly. 
0f
 

h i it w i eling order voil vimision. in its orler Ilie also of ex ss lacalt ly, (li e (o lland ,ehliliIrations, shoull 
filliallCil and technical aIjutlIlelIIS which ILIyIt1a.ihaveinto Iellclltlto IhsIe Ilieit. ill
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92 
tile future by' (lie affected tilitiestljj asas tilee xcc ss e bisoorrbededosIU C p ci y
by th .growiill trlllissio tllirwt.ellell s( 


t e cap acity iss aa n 

Sublsectiol (c) 	( l It ally ordner for isioices Unider siubseetio!) puann 	
i 

et ise nesteCnunsinfids(ht.S lhollr ~sii Cllwi ~ogii i 	 lly IIiIe ued Unlels tile (N)1 tillliSSil 
iOIsliistIh fle utilit s ttt ween ne r e 

s l lay involves in a d d i li o t lifliytes o deir. lied m i i i oi
lit. II or sieek ile .-.. tsilitVi..l ill . ill I or. hineCI!1i lIe

" " - , I {nlti'te i nit or h|oii'issioi IliCelalit 	 th4 iralters .~~cool ttl{ho it. d•~I ) 
si 

, r i e .l.ilir.ic i glfei's IlydO. l (.-the re.i 
h e colllrlt-,llidoalITeS tie comapetitive relaionshaipone her f ,r h .. s~ P u 'a,o V-enie-t o ni.Oamong utilitiese ['lrthi t is nillotC0th11WIe in-enit iont i uwit iif 

the confer ees lhat the Co 
 mn should be'c to iinta i norrotect in l m llneri anyny relation hi ) between utilities Which is lil-

T le.*_.ifere intend insubsection-ir (c)(2)(11) that te m ,te.,,. ..
tnderC subsectionrrn tly Piovi(")led" "ea lure - l lte euectiv date oftne orderor (b). 	
[ 

Subsection (c)(3) is intended by tie conrorders for purpo-s 	 to bar wheigt'sof Malk by ilytofa es to ba r wheehlng 

within: the be'vie . trritory....'", ofOf at....10llo n ot iercol lllr whll i le ilityr Utilhty ilt(o e fl nth i

cmnt) where such territory is stubliihed by or under Stal
or decision,. 	 i-w,rule,Unor 

Il ukcioofestoillsc'I~Iuin au ny 	( ) 4 ,tilc o inte nid .e .res that te i.tissl1of elecg~~~rjc ~ally ord rUnder sltoti~ (a) or (b) fa 	 CoIesofIanleticLlto prtovideo trulisliii linorebeiue~oof ele r rderssbcally to ltnaisc ecstion, for ttallsmission ofyolhy annoig electric utiliti .
 
ofected to provie Suigto
a statutory procedure by wi il tItfo anan orderorder lertittnq,suhuiiysfor ,,.e o s i ission services under this.se"ion may allhnyeiarvca 	 .. .. .to
heo i,,., .,- " ro i.l l a p lyI
rni e -of
tioiud f hernattn~suchl utility to Cease providing aillprocedu s er e original order 	 or aliy pw.way provide for termilatiolt 

Susaion d 	(1) (1)regain {ralilsl'l&]Oli capac.t• i:ty(d) (1hiB) onains.ch a~wasnien8iwh•uiit".-'y whi• utilitylasatedSubsection	 exzcess to its needs at the timellhntai towhic1 	 c s iteas &el tliey mayithe wheeling order was issued, but only ifon,theexisteneoftisej 	 tile order was predicatedacit.eS~ .,eX o rg r asprll aeIle conferees do not intend thlatte wheeling autthority grunted by
lsionssectionthi aseto 	 der fof•ectieatoiyotl ofonunaderUrdrohrSoother pro.he thoriy tlelComnlssonsoflwto n rdrforn"fa of continuation of serv-

enter into arrangrments 
ice. Orders Uinder this section are not tovused to require utilitiesfor buying or.s:lling power but rather toto 
reir &nti PArty o e l ieing Sailor and willing buyerof electric enewgy. servies etween a will-aof 
Section, W4-	 eneral Provisions regarding 

and oheeling aulloriy nlits
Subsetion (a) of this section adds a seSllcton 2ion 


"" Awin11iP eton22t 11 eea
ers uner'"tiols 210 and 211. 

212or uit "ettOnlie nnlon 


Po&rAcLli Sets out general terms and conditions which~ govern i5su-
Ctjon 210 or 211 	 front issing all order nideruih. it Inakes certain fidings as to tlie eC-Oloillc 
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it!.O o r
S,limadej,rS uleirtc lI~ds oii riliability, and ubility Its rentler adecquaL _ .. : V 
ressiltfliie lo 

ii jesuit ofttl iid -r-nsi 	 uir"ei)v
icii 22aIi io-A'S11)I tll*i s-. 1 

i 
sect iilit-mfii irndergeneralthlinsrefacilities for pill~oeeI tet Ii t l' ir1 et Il e1-r 21Iiy

2 10 or 211 to dei on st il'e t ha t i . -i rea d y , w il li ig, atn ld I l l to rei l tn-
Setli 212 also lieIl Il o orderiii-i ;lti r ill ia rue" ioinanIh 

toed oi.r arlrh, ,,,-Ilt,1 -'elby

ilily l l e tct I l i l der. I l k aiIl ili o ,, hi.n t i.c h i i ei
ILLe o 	 i t ( li i 'nrl ie s tileprocedres that tile iiiust, flillow1"i i l e io 	 e (;o,i Ii,fo i it f i.iil it! kt il ioI% I.Clearilienlio lmtf

tieletrils anti condidiollsliizI-i ,itI "title'. which Ac , i- ,t, 1'2(1or' 2 11 (if [, , .l i , i i w isnot l er Ilie I1"ede'al I 'O il 
I' ,h'' ilI.t o,a 'id u.,,,i ore ledl -i1iioi i'I lk hes"i	 j t *rissio i iq.ireo:

" eo,,h jj :h i-i.do•(' nir , 1 f i.jnnri,-i Ihat silly ',.vil tlim'yI'll.hl ,,,1,1
1 i .- w
 
sections 210, 211 oir-212 of lie i eh;ral I' .WA 
 t I vid alln dlIr
(ni-a-tyililrcoi sich a11ty ill 'riinIt'iiniIt l. 1ill i,'lid Io , wl.gillicahiiag fur llaIit.....aitut liily S

IIJICI', lao hich nineci liil n IyIin iillnitiiin .ul ilitIrenlrint il i.jhe jniv111vdlltJillw1inare lis t In adw,n MlidIhilii tiS, 	 ialso It.ir-nr lit-
HI 1111 iigennaenn. fur t! or exa'lig! ofIoi.r li - l '1114l I'"e,'eIIl Ov r d I lllrh-. ies i,- ' n{l % -. h.I't.-;,S" 4 l lmo
 

t oi if ecled b tilei
wouludI NI Ill illel osail (11' 1h zaniel 

of sinch Utilities. 


re'tedl ILuli t 	 r l 'lrli le l, mud etl. 
Subsection (a) (I) 	 11-A11(1iIof new section 212 cniai i .:srequi e lent. that 

SlIWng of tlite pnties, t laut (lit!order Isntsst (oituiindtnnaasiit likely iChlt. illn arenSoniably ascer'tainable Uillnmilillesatenl eCIdilliiC loss 
lsiluoia

for lly elect tric tltility, qtialifyiiig 	cogeier'ator, or qualifying snnll ower proiluicer,smal twe prduersufaf-
IesIfor 	 lai t In'iian iSsioli ev3lnilatet


(based upon a shlowing by the airly clniniiiig (l l1hs0) tie likelihood
incon'ring, eithier at Ilil-tlile the: o'dei.-;I i.s-ttd, 41r lit Itillytiiltli
ohefteriarny eeratnablie1ietneeaftc', ily rei.onaile ai 'erhiille Own ry tsZilt rslll 	 (r criasv'{tl.tIiI lhel Iarty ns a re-iultof the order being issied. I f soch ren mialbily iis e'litla tlele li diiiatu'i 	
economic losses are likely Ioresll, ile order slill horlIe,,lie, 	, htaC Iii,
a 	 ith'',ll,lis.-dIl' 111141,1is,,',Il.The irequiiremieint that 	 I.v a 

show ing 
(Coniiiakissioni dlett(*rIiiitinl ebse ildll1 te i n inmted itla alitCstinflrom~ ,:,nsitherine till fle eviden,eni oil tile proceedings inl{:hltfilm-iioiliile-I lrlie is I rh(e


riSl ubestiod I(y thfConmmision stlff.
 
ulrsection (it)(2)issuel unless tle Comnissiono ew determinesdilon 212 lutt.Ihe(hbatorderio orderwill noltUlayiiiicesito
 

an inifuie 

e .sllvhs' 


burden oil an electric Utility, 1uialifying cogenacra .,or
goalifying sll power iroduceer affected by the order. 'l'lae coniferes 
inlend that Cie Connmission not consider any loss keiderthis sulsection as an 	 iarlig-illh"( I)uniie llurde. 	undier Ili's piaragraph iie.n us.e
tbuevnluation under larngniiph (1) sla,1dh {ike (hat kind of loss ito 

( lniii(ttn 	 ijierialso inlial . fliet-, ,1i.-,l has no ;lilhiiyitCali.aon 

under sect ion 210 or 211( oiflmel eialaurgelacnmt of gd'nie-rat itg failit hS
le 11..Yain 	 in'genaent oft tainsnii'sionC paplgy.Sulk"eclio n (b) 	(1) printoi21 iling 	 id abltictfll-id s Ii lt 

" 
ioorherlie l101 niy be issued talinleirse oll.i|'jle (li;Iready, willing 	and able to aib pe l- psn 	 i.ifo sujh stlicest to t ieodr 
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for reasOui y anticipated costs 
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ferees intend that tie phra-
. ite. rre .under the order. The con-areasoonaobl. aitzcipat.

include costs of any 	
costs incurred" 

,nlargementof transrnibson facilies.
212 permits the 
 nilnission, In appropriate circumstances to require(b) (2) of section 
case Ofthat ilk htintile n Pldicalio me rit o f tran s nm n tor whelint iservicesc m t nwheree enlarge.issio n C lca 	 a p li mOac t v Is n ece s a ry , tile e n mou rt dqi eskoftstrate that he is ready, wiiling, and ablewent.~~~~~~~~ ofc ac y isl ces p icant m ust dem-for that enlar geennt 	 yt to eren r 

undain 
prior to tlhe utility subrect to the wheeling orderwi ge l a e nt 'lIe conferees intend that the Commais-sion will evaluate tineCostsof trans.,mssion services 


Subsection ( )
areenent o f e i n !, s orh t e .. 	 .tionil fetio -
( 21d ts forth tile procedure for reachingo the ernis and conditions of tile order..Par-graphi'low thspates 	 (1)by the parties. li (o disapprove terms and condi---nof ' 1'e 	 agreed toissionfor these negotiations, is tobtime determineof the order in tems of need for im 

upon its view of the purposes base a reasonable periodlinentntion. It is tile intentionofchtetsuet of til confereeRel.erally thle COninimsion shall"t•a•ternas and conditions unless the Commission determines that theyo 
not disapproveara inconsistent with the applicable provisions of sectionwold 	 a10,orth1would e totoratpayes olon orquiresand 212 or that theymoreof hebeartes.dtrimntadetrimental ratepayers ofuesb sew tion a(h e.d) 	 one or, pro v idesan Order for which tha t wh~en th e V" .anpieationw the minisson flails to issuea pplicatioinwsntade,ia n order g otie io s the Commision shallwlia euchdenial shall include atatementSubyectionof the(e)reasons for the denial.bferee tit of new s ection Such dthe authorie s o 212 expresses the intention of tile 

addition to And not l•Adtunto and in 
e 

oe in sections 210 and 211 are inher authority the Commission mayunder sectio ns 10 and ,,ctioSubse section ral,newPower21!1 Act.2heand the relationsh ip o f such210ofd 	 thike orders to oection 212 deals with the issuance ofi ordersn 
roi ohi hePro ision sentenceOf tile Tennesseeof section ValleyV5l(le Puts or e st neOf. uch..te ird 	 A ty Auhrtthroughsentence 	 Act. That Provision ist not"ofsupersededA ct. The imitaticonferencecfter the snymmissintesalre eithe conferenceareuirng 	 uner 

i y hItAferg theisorionheIssues an order under either211 requiring an action by TVA. the orner will le 
ction 210 or 


imrieenpersio t a forGOtion
ri the r 	 dyfhe m ayomni initiaste a dtermnintion 

we t i mp met a i o fithe order wo uld v iolate the third
of sectin I (a) of the ITVA Act. it sh lsntaes c eOnce initiated, the Commission 	 nnte ceif any Aggrieved person Petitions it to do sinitinsuchmust(0 so w 	

1 
a eraion.6-day 

perssonPSieromptlyc make the deerminntini The confereesappeal, intend thatan 	 lhedteriaionpublic notice thereof andmisterin mut. 	 Of file Commission.stay aforder until 	 I'lie Coin1-there isMatter in 'the formto Of 	 a final resolution of thefinal determination that no violation exists oruntil kiesmjOnaj action within the third sentence of in 4 (a) of the
determination . ovsuon I made for judicial review of the 

determinaion,
 fli iles-c 	to an order under 

9
 
section 210 or 211 of the Federal l'ower Act (its adilhl by the conferenme substitute) and Iaot otlherwis sujlcct, t)jasdiliaer11 	of tie Federal ower Act. part 

Issectiona l othewise subjc too tie jurisdic' tion Of I lite Coinis
sio l i ordered to) inftials o-rl exhia ngese v crcr oi-let,, r n~ori W -hio ~ ~fil, h {t{e x h vercit ieo il~ iiid eri . * lora wsiis.Iiomi uist! st41 41 of. ,(toi l mloah:hiu ,i oilimited j urisdic ionlity jurin ts SItfed icill I lie, iilb-A c itiutiita, 	 WM IM111310 10'1eiulisio, 	 is 1ui.,ti,,, itil'h to Ih1th i andiicli is con th ,,h Of.tchd to le ,iiill- V ,r'l.r.d ,tltrconn'cet O- w el 	 would relunniI freeuit fmrol the Cheel i "la ls ji ,is juris'icas long us the rteiuiiv.l inlerctun o " .uu sil iinclctionl or wln1.1-ling is not used in 
a manner nfnutiorized l.I te order.However, tle electric ultilitv ordered to iiltecimmct or wlivel andany utility connected 
a 	

to it fuy becou.e subject to the jurisdiction ofmanner notioi b fileorwould be otherwise subjuet 
a Silva , l l a i
to the juri.li'tion of the (Cu,li---,iolI.
Section £05. Poolii
 

oi
 
Thi the Comm~ission onec i m a tl scthiapplication, ,toexempt mition, atiliie!s,teicihie ±rs C ,, li to i its ow nelceorit.w h~ere tile circu m st n e l Ci i d i i 	 ree t o x s , f t , l t t s 

rules or regulations tlat prohibit or Irvent volunitary pooling. Noexemption is authorized where FEl,or rule is required lby Fetleal ( fiids tliat I! law,law Or is divs.igiil ig1,lition,t. ,Ill .cthealth, 	 lilei.sa ety or Welfare or thelvmitiate emergencies resulling fitnivrlncao r 4Mfl'r
fuel slio eugyrtngt.s. This prolhinili,,
 

woul include Slate siting laws, i.gullut io,,s iniher Ilit! Cheti, Air A(.I,
mn stmonthmyissionCuniksbinlto recol Stdy palling.o TIird, it. auloizs tIhe (:,Isthrso un 	 os stmendrrmie el toc r c u iliiesto 	electr c ti litiest ehntry, t" )ih,,iii,i tlit.{,tiate 
tast 

to establish poolingp oi g arraigeniatsa r wherelintIthilyif(- voluitua rilyi "o.bi h 	 en n s w e e ISFoetii -rlnif yn 	 1a1 oiJ Pasuch all arrangement to enerlgy,conserveefficiency of use of facilities and re.ources, or to iicreas.
I() o |lle. h

,elialilit '.The conferees do riot intend that tie authority coutainled in, sulpscion (a) of this section override any exclusive retail iarkling ar.a.is directed at Slate laws and rules or regulations tlieretunder wvililprohibit or prevent voluntary coirliiatioiCommission determines, Ulii 
of eletric ,tilitie s if theits ownsuch voluntary 	 iiir Ul, ciiit, t (htc oirdiiution iS(hIsigiitdanto otain ecaii,,,i,-, utilizat 	 nie s an r c in an y a

Stion fa 06cil ti anrsce f e are.s y
Section2r6. Cointinuanceof serviceofusuch ui.riod.The purose of this section is to lie t) insure tie coninuiy of sirv-Prontly report aiiy anticipated slioringcs whciich "mildi. eallt tieircapability to serve their wholemale custoners, It) s,iiit Contingeucyplans andto accommodate shortages (or circulistances which Iiiay resuit from such shortnges) consistent wil ItIhe provisions of this sectionl. 

The languago of this section is a coiiibiilatioln of fle lhuse and Seli.ate provisions with some inodifica ions.sideration to the public health, safety, and welfare" is intenddit) coii

,'2VAILA BLE DOCU MENT 
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wethe idea tai t co dine ey p ais, if ihn elnent d, biloll have a 
niainium advurse effect on thu public health, safety, and welfare.The confferees unllei.erstand Ilut Ir'wL-tllings lUr now peding thatrelate to the lue.tion of priority of servicO i I lie event of an outl geof elec trical service. In adoptitig the lhtni.1uuge (if this section ii, is the 
itelitiol of th conferees liit their ictioll will have 'to iitlhic,:e ontlie outconli of the peidinig litigation ilisofilr Us existiul. law is con-cerned. Furlhterinore, this seclion, is not intended to illapillgo on anyelaergeney tuthority ltegar4ling eoutiinity of servico in existlig law.
In smbsection (g) (2) the conferecs intend that tile (ommiijssion callapi'rov plans subnaaited thereunder on basistile of tle criterialisted i paragral (3) nd require .se of these approved plans underplinagraph (3). Aibo tlie conferees intend that th Commission may

I-equire periodic updating of these plans. 
Section £07. Conaiderationof proposed rate increases 

This section amends tla Federal Power Act to increase tile uunber,
of day3 of notice that a public utility must provide to the Connissionand to the public rior to such public utility making any change inthe rute sckedulet ien in effect. It also requires that the Commissionconduct a study of the legal requirements and administrative practicesand procedures involved in the consideration of applications for pro-posed wholesale electric rate increases under the Federal Power Act,Tie Commission inlist report to Congress regarding the results of itsstudy within 9 months after the date of enactment.

In adopting subsection (b), the conferees do not intend to implythat the Commission should postpone, until the study niandated inthis section is complete, any efforts tinder existing law to improve t econsideration of proposed rate increases. 
Section£8.Automatioadjuatmentclauses 

This section amends section 205 of the Federal Power Act to require
that, not le ssoften than every 4 years, the Commission make athornugl review of automnatic adjustLnent clauses in public utility rate
schedules to examino whether or not each such clause effectively pro-
vides incentives for the efficient use of resources (:ncluding econonicalpurchase and use of fuel and electric energy) and whether each clauso
reflects any cost other than those subject to periodic fluctuations and
not suscelitible to precise determination in rate cases in individual rate
proceedings or in separate proceedings. Since this is alnendbnent
an
to part II of the Federal Power Act, theme requirements apply only to
tie rates of public utilities w.hich rates are subject to the jurisdiction
of the Ctommission as provided in section 201. If ,a public utility hasboth nonjuuisdictional and jurisdictional rates the amendnient vcilhlstill apply only to the jurisdictional rates of the utility.Paragraphs (2) and (3) contain additional requirements and pow-wilh respect to Ihe Commission's review of the nseer of automaticadjuastment clauses. Paragraph (4) contains the definition of the term 
auilonimtie adjustment clause". The conferees do not indicate anypreference for inclusion or exclusion of any item in an automatic ad-Justnentclause. 
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Section209.lReliubility
'T'he purpose of this s.ct ion is to require Ile St'-'ae't la y of Energylo study ways to izalU'ovo the reliability (if bel-vietto authorize tieonSee r o t ju st. at114 Io.i-ileelectrical consu.e1s, y aer.' is to 

exaiiInc and rep.)ti't I,) hii oil reliabilil y isslues, tea fle secre;auilizelatry to recollielld to lie e hiic utility iadli.-Ity .ifint:llads fir a'eliability, ant It) reqiiire Ihkat the Se.,'i tary, ill i ti;iI it's, Ilakorecouimaaeutioas concerniig reliuhility of bervico to electrical cOn
sInters. 
Sern.
 
Se'tion RI0. Coycaei'tio 
 (1,l ,olU powr I, loti,,,

Section 211), as agr4'edl to by Ila con fere,:i, is a1comiiipirolmise of tileI 1illst,aii Setlialsil itols oill ogi-g'eralt ion awii silti4 power lnrtdue
tion. Ili lieu, f tlie Senate guideline al)li'iach, Ihis se't iol relquircst lint. St ates and14t iifilies fol low na ires wlIt1 [hle ea ataltory Commission is iotpreirbe withIi ergRr gl y . after likeilate (ifa ' 
onact mirit of Ihis legislat ion.

Sibsection (a) Of t6s 5e.t 14)1states 1111i1,tIlse li'S lse ColauiiuSSi4lis required to prescrihe tander this !etelion require electric ut ililies tooffer t) sell electric energy to qualifyimg 'ogeneration facilities and(lualifying small power l irodu.tion fac'ilities aild rejilirt eehctrliutilities to, offer to 1irchuse eleric rairgy fieuiai tlA! fanilitiits.SuiSctioofe() ioi hscntails lre iilr l'e1lll.-aIlets Wtilli, espe tto the helarings to lie ()lsliitrell prior to lia il pl4nlull gal ion of thae lillesand limits Ihe aal hlolrily of tle (omtilission 14)1111 ize ill I rilhsIlcogenerat 141 fac ilitIs or SIlIlLIl I )OweVr pIrNl-I iou facil itis to iake alilysale for pirposes other than resale. The con fele-rs do not it 'lidt 1aat.this linliltItloll ou tefil ('onualis.siell n's alit lolily will lilit Ilie Stillies 
front allowing s15'h iles take place. 'Iie collileratOr or snl: to 
Iower Irexlucer nilay be toiermitted to Imake rtaeuil .als lillr.sslalit 

S bseto hsIw.
Sub-e'tion (i) oaf this 4h'alsEnetrgi e'iti iat linw h the rliirtsCongress places on the Fedeial Energy ,oluaission insegilatoryprescribing the rules u;uler subsectiua (a). 'lsesti rules shall iasiiretlat, ill rttuiriug aiy elect ri1 to 1itility *h., I rittrl 14 to i1cenergy from lally olillid cogccrato r or hanlilied sall I Ower pro

ducer, tile rates for this tylpe of pilldllrasO are to lie just and reasouahloto the elctc;'ic conisuers of th lalaility, ill the u itcrEst, 1111tahlit- -r(:Itot to discrilnile against cogeil,'itors or s5i, I1 uae, iall-.1i.rs. Tlweconferees illteill that tile phritse "jlist. and reasiili ll to the telectricconsincrs of the ltility" be iiterpretcd ii it ailnner which loks to)protecting the interests of the electric ('islilier in receiving eleotrienergy lt l'4iltalle111 CS. It is not lie i ntcaition (Iff lie ,ollferees thutcor-lgel4rters stil[ small power pirothltiers lbst'tillaq:ubject, by virtue l.fhis lungtlage, amidItile rules pie'mil-gateld inlher Ihis .'Welioi, to Il,type (if examuilalion that is t Irllilittully givelk tl electric utility rate 
nllilications to determiie hat is ilie just unel reasonible 'ato tIhatIhey 1h-ul rerive for their eht lric power. Tlie con ferces recoginize
ihat cql.e1'lrntoms iind snlll is pel'lle lire. 

Iric utiliies, elt liaeing guiaranteeltatrte (f return on Ih'ir ,nlivilisgenerally or 4)in the activities vis a vis the sale of lMwer t) the lility 

itir (lilreleylt fl'4ll Plie. 
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ahI whose 98ri.sk in proceeding forward in the cogenerationpower production enterprise Is, not guaranteed or small 
Tie conferees to be recoverable.w ilh to niake cOearcouraged that cogenerationunder this section is to be en-level of rutes and therefore tie examinationthvelcog which should apply ofih

the ogl~i'ai]ertfrs hir osmsml to the purchase by the utility ofn all poepomwer lip'roducer'sburdened powerby tie bat exanjlllation not
bt,b ut r a th e r In a as are utility raterallier le s san less b ul r d leiiselen s o m e . . . .. . . .. . 'Y applicatinhs,, ui p h. n s. I lie esthiblshuleut a t ntYp0 regiuallion of ltilityover ihem would act as a siglifiicailt disincLint ive tofirms interested in cogeneration and stoail power pllrl(helIo.'his sibsection furt her states thatqir s tile utilit wouldtp ic energy from not be re-or smal. a qua isying cogenerationpower production facility at & rate which exceedof tie rate describe Ilie lowerabove, nanmely a rateable to crllsumers which is just ailiof tile utility, in reason-

discriminator, tile public interest, and non-or the icremntalThn limitation oil cost of alternate electric 
i n 

Ie tr le mI tiler -ratesal l - - , ,, Ue energy.o r c t sl whichth s st c - mayy be re~quired. Ul r t pUa coenerator or .smallpwer producer 
u c a e e e t ic ... i l uu r c h a fil l . . reItt liiugupper limit on tile price is mean to edact asnderantis at which utilitiessection to purchase electric energy. can be required underCOgenerarl or niali [he conferees dopower prlde no intendSubeection ers to be subject, under the coin-(c) deals with the reqirements with resec to salesniission's rules, it) utility-type regulation.by nlprdti o (c) deIa tndsrtilitiestoaisnirwerd cithssbnadtHI lteslsetocnratesrsr nnateejus a n~. .. o pouesand requirest lhea.irenit e .And anll ureand do not discriminate in tie public interest.dthat. there 

against og.ne...o.. or small powerthe p.ras. "ji pro-t era ition stIlia and reasonable"traditional is intended to referph "as 1 st toale sitnd
utility ralaking concepts. The confereea do 


lessthn more 

that tie cogenerator or small power producer pay any 

d tnot eintend 
i otherwis or anyreasonable nust and terms of the utilitykinds of ser.reCsivii19 the reasonableHowever, unreasonablerate of return for providing service to thoserule stncture impedinentssuch as unreasonable hook up charges or other discriminatoryTh Conferees prac-Use tie phraie "iot discrimiato against cog 

th elct i .liit~ rtore or small obI[) od0lllerss1on might be *i eosewll s theythe were e egatio b wer co" aion mighe fcircumveted to Purchase and sell unierconcerned thatt by tie charging of ihis provi-nijust and non-costbaIed ries 
 for power solely to discouragle cogeneration
aiier Production or smalliscrmination This phrase should notagainst tie electric conslmer.be construed to permitin formulating rates 
of an electrlity

under this Provisio Te provisions of this 
mntintended to require tileSus etion (d da " rate payers of a utility 


n (d)endetio ers
als wi , te dfiition of thcostlOfialternative electr ic 
, term "in'renientalelori ener' ..y i, igy- asas intliin encUitvhugeiU, l~ttttl -..setion , UfreUll~ ofstu it-fihe or 

(h). Thstr 
tticrmwhc isb

sdefinri'l as
tche wtility of

[lahr,ene tile cost to tile electricmall Power Proucpr, sucht titfbutlit yf p rfore fr mpurchas 
mli!r%,ouillgenerate or pirelinse from 

mayoothe "lrn lintrpreting tema112Ylive PHIWL V", tilie confermiexpect tha .termial,e1.uAlook a no te t~eouimi,isnanio l filte na-beyond Ilia cost of alernaive sources Anl_ I ,.,,Stateswhich sti nteare inslanta-
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ncously available to
should look to (lit 

like nility. laillher, hlie (f'Iiii.ind
reliabiliiy iid States 

savings to tile 
of 111. power I i li. II iijy kind Ilesuipply rltyWhich tlloy nsiltat h 11.r cost. 

to ihe lit iliy I, ullely clisoil ofat ilin I-tl oif plowerS.itapower patitii l fill eirl ipht', 
fitltr Ii:h ygt'A-iator orsonree of faydrolmn1t" i 

an,, 4-h-t I %ilBfill 1fr, ytloweienhould 4)wl arnd wi"liii i-heIt hi-4tenere n e r ( *" ''gy f 1 "rl i a I, ' l ~ll' H"ll 1 1 o 
IliIy ,,it' of el e,,,icia i I w e rl p f - '141 l r l ' lIg i f zs !i '1over \w hi,'] l II lah I l ill - dtile hiil ti, hove it low ial 

ir I ,if hie
becals, of itslcS CI 41t. iy r,)l-twt. ; I,,a ,.V.ri, I i 

v r 
fio' Ime rogt'ait' 4 

Ihl e 11111 'illIy
rher f'l t , it 

at pi a :111iitelectric energy 
e , ali . ly ('11 1114uIA.genterate. by Ill lof4'Xi)4'iiivo

firedits sealsoIal gelrlill 
f- imits:i ahitilig LINTt'i*l scyt-e. hilliits vit*- uti t 

Otitof 
t il be iSiareriniin l itlggr lnriahl'costoif i of
siamtialy higher than 

kirvun ' ci -aehtthat fneasil'd bly 
I i gi1.1r i, Itthe ii,,ant iteously yuvil.ub-o 

yroi Olrer.i gIlnn . nh I hla t fi hle : | - { 0 Il leg ili va l t dc h s '111a(lilan l ;l l ipo w v r d'i c,iuiselio A litr is i n mayti tl t e xr'swt ti fioni~h~ hIralth eatbe exempt fronlfilet ledhral Power'aieAct a1iresubsection Ilc c ilder(e), tle coferees o Iisuijert to Feheral intended lit where suchPower Act jirisiictiou, facililies aretlie rates for file .Itle of i4kower by such Ilh, (Ciiniiii
reiements of this senction. 

facilitis ill UcctrIdallCe
iti iiu. set. 

willt fle 

iremetsio thi secionconferees expect that tie Conmission, in judging whethcrwill rep ace 
electric power supplied by the cogenerator ileor s iiall power producerfuture power which tie utility wold otherwise have togenerate itself either through existing capacity oor purchase additions to capacityfrom oti,:r sources,gnerao wil ltake into accoUlt te,. reliabilityof the power sup)lied by the cogenerator or sinall powcr producerby rason of any legally enforille obligation of suchsmlall power producer tosupply firi 

cogenerator or
power to tle utility.
 
e io LI Ine ocS section ng iecoa .This section terlocking directoratesAmends section 305 of tile Federal Power Atrevisions the disclosure provisions conlaiaied by

iun Ie louse [ill. The 

provisions in the Housean officer Pl authorizing the Commisionwere to prohibitor director of a public utility from holding oflher positions
not adopted. The Senate amendnents coiitaictl no coiiiiiaralle

provision. 
Inparagraph (2) (D) of this newtlat the 20 purchasers of electric energysuse beion, easuredte conreesterms ofin inteoelect iic energy bought fron the utility. 

The definition of the word "controlhd" innew sluh.s.etion paragraph (2) (F) of(c) is, the cenferees intend, to be: defined Iby the Coniission. The conferees were reluctant to establihipt a sinle arbitraryn tal of stock ownershipit is anticipated thintas tilhe yardstick for nlnasurinrcontrol.Ra(therii, after approp)riateit~ ill 1v.uanticipated consid erant jt t i CIpoii s oacosieratlien t"C t11illsillar ivand extent of control of one firm by another.lfro d fi ilsucflthil k s tat aaolnl 1.11
Section 2I. !"ablicparticipationbefore FederalEnergy lac9ulatoryCom m .'ssion••This House il contain iitda rovision ,etiat im! fil (O)ti,.e of ',ihli,.Counsel and provided iat lie ])ireclor of the OffietBEST AVAILABLE wouhl aithiiiitti..rDOCUMENT 
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And diLrmnuto a fulnd to Ciiil, e ccii inltervenos uimublu to uf-ford to participate in poceetlings before the Co 'o•issionaa. lhe Coll-ferees agreed to adopt, this provision will, solmme lioilicatin umild tovided byreuire tile Director of tile Ofitce to coordipIntte all other ussistavncu prothe Uomiuissioaa to imlevenosOonmission. il proceedings before te 

The creation of (i.e •teof Public 1 articipation, it hhould beemphasized, does not relieve the Coumnission of its obligations uziderother provisions of law to provide for public pmrticipation.

Paragraph (3) slates that 
re nothing in this section shall affect or 

ottertrict 
ap

ally rights of any participant in any proceeding unler anylicable law or rule of Jaw. Payment of funds pu;rsuant, to this
Bection toes not permit the Director or Lite Commnission to control the
nature of the legal representation or manner of handling of a case
an inproceeing. Payment of costs of participationto used as a are niot intended 

,lii..conlferes 

ietiod to dictate who should reprebent a participant
or intervenor. i.ntend that notin' in this section afcsal u-t
Tle cnfee intend tat nvewi- th sectono affects aiiy!hority the Copu ission may have wita ito Lite public with regard respec to --oing sasm.au-

to matters before tie Uominission. 

Boot"on 913. Conduit hydroelectric facilitiesThe House bill containedof partI o timesion to gant Fcdera a provision which required time Commis-censina-L:- liwr.........
, . ral ower c. fo,,r . 
an exeuption from any licensing or other requiremenTtsoany hydiroelectric iacilitiesU.art O ofnthrdlecrl Poer

uderal laou Ac oi a hydoectric o' n-potential of a manmadeFedrallans if time instale15 megawatts. Such conduit must be operated 
conduitoe nc'npacity of Lte facility is not imlore thanf- t .hedistributioa of 


water for agricultural, municipal, or industrial consumption
primarily ald notor Lte generatin of electricity. The Senate provision was
identical except that tie Commission was given discretion to provide
such exemptions, 
t1povd


The conferees agreed to adopt theSenate provision.At the same time, the conferees intend thatexpedited licensing tie Conmissioi applyrocedures to(consistent with 
the maximum extent piraeticialea plicable law) with respect to
nt et 

facilities Which reThe amendment in subsection (c) requires consultation with Fed-eral and State fish and wildlife authorities and inclusionPriate terms and conditions in the exemption to prevent loss or Oecwtnnc03ap to fish and wildlife resources 
Subsection (d)

aubei.Lion (a). 
provides for enforcement of ite requirements of 

Section 914. Prior action; effect ona other aAt~orlt#Secion814 Pror ctin;ffet oTle conferees agrzed to adopt this section so as to ensure tlat theprovisions of title It 
oter tahritesutilities 

of this act and any amendments to otlher laws.ontained in title 11 will operate propectively and willreroactive effect not havewi respect to actions taken a 
the date of enactiment of his act. In addition, this section is intendedto establish tle policy that tit,n
1I of this act serves to create outliori-ties in addition to thise establs~ed under other Federal law for theFERO and all other Federal n&-ncies. Title 1I does not affect any 
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existing alit horlt ivs of. lite ( 'oliilisiolixin g aulh u itivs or othlr Vudealo Of l,. ex t-l age;.. Jesunder aiiy -ilier provision .rI'iial provide('of law exccpt as 5l4.ieially provided
therein. 

IJ11 ITI ES 
Seetitn 301. Purposs; coveraget'ho con fe-rnee suibsfil-Ile sets omit Ii',ln 'lmIs fI the ille nret-til Itolicies for naltiral gus wit ties. Th'lese .1m1l.a1gely3 drawnt froiti'st-la te uiiefrlelit.

IIrsttlm r eiinmiles 4)cosisservial mdiiutilities. It is aJurposc of this tit Io 
(if emicigy simjpliel by gims

foster by limtmate-, i is aturol[mtr igas.The second purl -,erelates in olimmizal imimiof filof facilities anid 4fli,'i,'Iny of iseresources by gs uitilities. This ptmrpoistil failiti c energy imecte at.utility in is msen w ts lite. 'Ill"irp vs; z,'eted
of enryand its faii lit..cs. '1'ie ,'omaf,.re ajnt 'molto inelmmle capital resourcescept of optimization within Ile umeanuing (if misom re.s.is intended to inicludte lhe ei'meflm:iit. s Ihe imtion that theis Iide (if siut url gas facilit it's. most 

rliIho lird purixl, relates to elicouragimig elill IIMl,h. rat'cs f()r conil
sum efors. e o o..e m ndpeiimtarench
ordero f preference (Irpat fon amt amo io.eiteniimampriority. n t in

lhe conferees intend that it is not necessary thi mll of Illese threepurposes be achieved for any action to Ib cois ilreI to Caryllout I ie.
purposes.Rahrifuyofteq-ppss
aurlose.Ratier, ifmpay of thes iar sls arecici--4aldIeofesiaeivI andIhe ,tlherf 
the title ar achieved. The oi is similar t(1(tle, coveragecoverage provision ieprovision for tile flr tilities ig,except tfeat the threshold here for gas utilities is
0 billion cubic feet. 
Section 302. DeflnitionsIethough the definitions listed in section 3 11 I;IlY Io I l iisiommsoftitle 111, there are some terms that appear xchisivcly illIIlis title a1IT eaiiiin
they are i sciaiardefined in this section. l (fe
tions froll,a inc.titile Jouse bill aid tie Senate umieni ieit. withtchnical aid clarifying changes.

Adopif crangerSqection 303. Adoption of certainstandards 
T1me confereS ill J11m1t. Simet lirovisions of Imis sectimi mimeparallel to tile provisions of settion 113, tlie explanai ion colitaimied ittthis statement with respct to the adoption of stamtlards fOr ehectrieas p~rovided in secionl 11.the adoption of stan(lards for gas utilities asam to apply iii flie! same, iamhier toprovided inthis svetim(except with respect to references in such explanation to Section 121 ). 
ection 30. Special ru for tdar
Since lie Irovisions of this section arc piaralll to Ilie Im'ovisions ,,fsection 115 relating to tme terminiutioi of survice a00 adverlising si aiiards cablished under section 115 for electric ulilities, the conferesintend that the explanation ini this Satetit coicernaing 8mlh slajill-
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SEC. W. DECISION OF THE PRESIDENT. 
(a) DiecsON CONcERNIO APPROVAL OR DISAPPROVAL OF PROPOSEDSY3rs.-(l) After reviewing all the inJormationsubmitted to him con-
cerning the various proposed crude oit traissportation systems eligible
for consideration uuter this title (including enuromneyatay impact state-

mens, comments, reports, recommendations, and other infonaution
submitted to hint at any time before he inakes his decision) aOl aft r
consulting the Secretarie3 of l'.'nergy, the Interior, and Tr.asportation.

tLe Presidnt shall decide which, if any, of such vstcms shall be approved
for tihe purposesof section 50 (relatingto procedaresjor oaiver aj law),
sctaon 509 (relatng to expedited procedures for issuance of permits).section 510 (relating to negotiations with the Glovernment oj Canada),
and section 611 (relating to judicial review). A decision approuing acrude oil transportation systemcr u era i n suh;fsi ; -: - such .in a may indude- : •.modlcations filed.,altertions insuch -stem a8 the President finds appropriate. TIhe
Presidentshall issue is decision within 45 days after recei.itg recons-mendotioas and comments submitted to him under section 505(c), excepttaW the President, for such period as he deems necessar , but not to 
exceed 60)days, miaydelay his decision and its issuance if hedetermns 
that addlitionaltime is otherisenecessary to enable him to ma'e a decision.'
 
Ifthe Presideutso delays his decision, he shall promptly notify the House
of epreeiWi*explanationandi the Senate of such dday and shall submit afuldeafytaeof the basisfor such de . 

(2) Any iiecision made undter this subsection approving a systemproposed under this title shall indude a determinationthat construction 
and operation o such st.s m in the nationalinterestand shall be based 
upon =tcrierta led n tubsetion (b).
(b)(YanlsttA.-(J) TA4 criteriafor making a decision unkr thissubseCtionshall includefindingsof-

(A) environmental impacts of the proposed systems and theC_ qlityof such systems to minimize environmentalrisks resulting
frUoatportationof a oi;

(B) the amount ofcrude oil availableto northern tier States and
inlandStates and te projected demandin those States under each ofSuch systems; 
(0)transportationcosts and delivered prices of crude oil by regionunder each of such systems;
S(D)constructionsAedulesfor each of such systemsandpossibilities

for dlay in such schedules;(E)feasibility offinancingfor each of su stei-(a')_fe~alaty ofinan.cing fo each osh asstmsn apalsi 	 an vr.tna o oftscost estmtes and the risk o costoncrruns; 


(e national eresolution(6) net national oomic c
costs and bene ts of each such Alstem;
oJ section of tt10 approved November
A et 
 ith t8e rmaimm9s 
o /410 ron-Aed N . 16, 1973 (87 Stat.secton tA 	 ielinbe 5.94)
evommoely knon.a the TrUslasskaPipeline Authorization Act; 

thLe effect of each such irystemn on internatioT,it relations,incdud-
ingIkte sttus andJxe scdukorany necessary Canadian approvals 
and .s c; 

(J) dmper 	 osoety nd elitein bycyeasf esign
S degeeofesinnd.system; 	 opeation oj eac 
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(L) potential for interrutiin oi dldiv'ri's of crudale ual frun ...e 
west ctast undler each such systemn;

(Al) capacity a.11d cost (f t'.rpalnulii, slich syst Ii to ira.misiirt aldi
tional volumes a,! crtaale oil in .ccesS ali isatill 7s,1t culicity;(N) atioalsecurity caasiacrttins ujah r sltt'a Iall/h 1!i11t li;

(0)rdationshipiof each %orha s!strt t,liaatia 
(1') such other faitt8rs (is the l'iesila sit I/, .,,t 

a ,ll!ed 1-I.licy;Y; 
a, la.irttle.

(2) The Varioalit Itni.for wi/ch such finaallp: blaian/c shall be
lte useful life a!f the crudeoil traasorlaton.a t, t,,h , t.(c) PuBL'aIATI o0 F'INIIN03 ANlD I) -ISI . "liif I'a,.lia.It u/lluiiaait/ a/a aasit( lit rthis sectia.. a wrilttn stitieat Satijg hfiiI_1ich1, ,taa,/ r,.sliat tf,of the criteriaspeciledlin subsection (b)assel ihiid, i'i tac iaturr alielr oute o .f o il ira ,s,rta ti'Osys t,es,crude n -i[ally , "ttIt/ li r011ilt'tl
 
te decision. If the I'risided's i/e'ision is t,,11li,,re' a bystdha, 
 sch
 

statement shull set forth tis rasanasfar approving slav/ systan over al/irproposed systemus (if atay) cla blefor caasalrtoa.nwaad ,/c tt/a.c N 
statement alnag wita .tification q such decisia b/aoll be publishl lit
the Federal Register. 

. 
m. PROCEDURES FOR WAIVER OF FEDERAL LA. 
(a) 	 VAIVER or l'ovtsMS 1s 1" v . LAW.-Ihe l'rcsi'at muy 

ra's(a ifFa /aalaI a irlstal (iacladaiyslting Mhe location of a crude all traitslrilton siMr it,or la's rutardsit-ttill i~t itJ.!th facueai nrainsp~abtjttYma ilaanris lvai~aIaprovision of the antitrust lauws) 'hic/a, isa tl,ma.atiia.l iata,,at, as d,tarminsed by the l'residat, should be asia imtwhale air i, pat t, ata'ihtait,
construction or aiparati aof any sauch 	systra aplraril uthi/ r sactias .507 
or oj the t.va lleach-Alidland Irsijrct, aid he shall sulaisait any ituch Pill
posed waiver It,both liuses of the ('ongress. The provisia as st, ida atilted
shall be waived with respect to actions to be takeia tI construct air olp,ratesaach syste.n or praiject only upon enactment of a j,,iat rrsilutin withiu
the first periol oj 60 calenadar days of cantitttaas scssiot, ,,[I 'attaitrcssbeginning on the late of receipt by t/,e'llusze of airrcrsstativrsaid the

Senate of such proposal


(b) JoiNT RESOLUTION.- The resolving clause of the joist rasailntiunreferred to in subsection (a) is as.lows: "T/uat t/e louse of irairesi-iattives and Semaate approve the wai'ver of the proisions of ltu (- -) isproposed by the Presilent, subinitt'd to the ('ongruss oi .. 	 ,.
19 .7. The first blank space therein beimg filhd uath the citation to theprovisions of law protpod !t he uaitwd by the I'rarsidental the secoldblank spacethereit beanqfilled with the date oi wih /,el'resileatsittbt itshis decason to mave suchsprovisionsof law to the liouse of Iepreseatatiaes
and the Senate. Rules and Zrocedures for coiasilhratioaof amuu, such joint

shall be goternad by section 8 (c) aitl (11)qf the AlaskaI, Naturael
a'a TransportationAct, other than paragraph(2) of setion ,'/), erca,'tthat for the purposes of this subsection, the phrase "itttimer of ,roaisiivof law" shall be substituted insection S (d) each place where the ohrase
"an Alaska naturalgas transportationsystemn" auipears.
 

POEIRSFRISAC 
 FPRIS NSEC. SM. EXPEDITED PROCEDURES FOR ISSUANCE OF PERMITS: EN-

FORCEMENT OF RlG7itS-oF-WAY.
 

(.3)ExXPItED fR OCEDURES MFR ilPPovtv, S)sr s.- .'ltr IS
uan 
Ofa decision by the Presidentaiprovinugany cruide oil transportasion system, all b'ealcralofficers andagencies shall expealite, to themasill ia 

A A24-I7OU-431 	
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50 
extent practicable,consistent wit, applicableprovisions of law, all actionsnecessary to determnine whether to issue, administer, or enforce rights-of-at 
amy across ederaL lands and to issue Federal permils it connection with,or otherwise to a1uthorize, construction and operation of such systenm. Any 
sch action Shall be consistent with applicable provisions of law. After 
tak.ugj ay such setn, such officer or agency s1all publish 'ot ultjiiof 
the taking of such actin in te, lederal lBegiater 

All decisi-bs regarding issuance of Federal permits, rights-ol-way, andy,,ssibkleases and other federal authorizations necessur1 ./or construction and 
operation of the Long leach-Afidland project shall be consistent withapplicable provisione of Federal law, ercept that such decisions shall be 
Made within 30 days after the date this title becomes efectie. heresdeLog

May/extendMe dateby whicSuch, 
 the preceding sentence, 
are to be I.ade to a (late not later than 90 days after the effecltie date oj this 
ttledelotifition of the making such decisions shall be published in the 
Federal R egister. N othing in this section a iects any d ciio nm ade before 

(c) t et n hNiN e. At.fLAWoGO Vt s ti tl
d(c) LAW dovstrest Rtous-OF-Wi .Wruigt.-way over any 

or the Long Beach-Midland project shall be governed by the provigioI&sSection M of the Act of February 5, 1,TITLE fMinra-- si a. -*-,19 comm~only referred to as theMneral Leasig Act of 19A0 (30 U.S.C. 185), other than subsection(io)(2)oj Such sec 'tion.•SC.9.NC 
SEC. Si. NEGOTIATIONS WITH THE GOVERNMENT OF CANADA. 

WI'it& reect to any crude oil transportationsystem approved under 
I tna)nalallioo a~ tatny s s elocated inO(a) ppul authori.edhi oand requested Canada, theto ener intoPrsdetot Ui, a o a tentS 

Vegtaions with the Government of Canada to determine what measurescalk ... tkn to expedite the graiqlgof approls by/ theeancbetake torc. pec th ogerati o aprtsls. Govemengb... the Ge....it of_.an requested to erplor ,e PoSibilit of further ez anges oa crude oiluppliesbetweente United tates andtnada. 
SEC. le JUDICIAL eVIeW. 

PresiCent r
Noirtic n.he esinFdetran oiterandrl nwsapr o.f nease 

(a) . REI anyoheroany 
aniceatonbe he ie," Fa e(a)

i subetion (b). ffected whenever he makes any detiondescribed
(b) RiVIer OPiXAtnI FntotL AnrIoSs-Any action seekin(bd review of an action or decsion Of the presidenton eg

judicial r taken or aftr the date of the enatment oany ot
e"d'lt 'he taPPo ordearot of a cre o thf .isostemrn or the ppr4ova o necessar of a cd ipva u oilt portationso.r therissuance ofJnecessary rebhts-of-way, permits, leaves, am!other authorization. for the constructwn, operation, and maintenance

Of the Long Beach-Aidland Project or a crude oil transportatiim system.pproved undersei n 507(a) may only be brought within 60 days afterheCdate on which noticationof tfMaction or decision of such officer is,publishedin tle Federal Register, or in newspapers of general circulation 
i the areasafeced, whiihener is lager.ef 

(C) JUIsrDIcl'ON OF &0e5Ts.-An0 adtion under subsaeioan (b) shallbe barred untless a "0titumU Ad within•cfi"d.t time )" A
petiton shall be d in the appropriate United States district court.Petition shal bd Arty surh 

51 
A coey of Such detition shall be transmitted by tle clerk of such court tothe isecretary. Noti'ithsdtai ng the anrnid& iecb etrkoeverysuch courtshall have jurisdiction to deteine su'h proee litey in accordance withi ropriate relief.te rocedures hereinaftr provided ati to p. 

Ao tate or local eourt shall,have iurisdicton.(f any such clan whether 
in a proceeding intituted bt:fre ,n. or ,ter th, fitte this title becomes 
otiective. Any such prorceding shall be assiyned hn at.a,.oyat the earliest 

date and slil be e'ldittd by Se'h c,,lrt ,\o court shalt havejurisdiction to grant any injunctive rtlie[ ayoi,.t the issuatice tef any 
right-of-way, peruit, lease,crude oil o; other authori'ate Ln ioI.letioI withtranspeortation systen apjproved iet section 507(a) or thea 

ach-tlh d ir,,jct, ice pt as Part o4 a linal judyinent eit reed 
in a case involving a cm . lursuant to ti. zot-citionL.fill 
SEC. 51. AUTHORIZATION FOR APPROPRIATION. 

There are authorized to be appropriated to the Secretary of the Interior
sponvbil muler .,: i cc$to carry out his r ilics this tth: ,t to c 5t),{ ) 

Ae 1978, eu ej ce ed
 
$1,tKO000 for the fiscal year cnLltny on September JO, 1979.
 

o r t h e fi s cal ye ar e nd ing o n p t e t her J0, :,t n ot t o 

VIMISCELLANEOUS 

R LITIC S 
STUDY CONCERNING60. AEC. S.TILITY ELECTRIC RATES OF STATE 

ANCE The Secretary, in consultationivith(a) STUY AN,, R EORT. -T e ert r ,i o sut io wth thei,Cin ssion and appropriate State regulatory authorities and other
hal conduct a study concering Mhe ~f
effects rovisions of
Fee9 a tt g hFfederaldlaw oilnrtsetbihdb tlt iisrates established by ertrState utility agencies. The Secretaryshall submit a report to Congress containing the results of such study 71ot

later than 1Iyear after the date ( the enactment of this Act.
(b) DErtNirioN.-- The term "Stute Wtititi agency" ineaus ain agetucy
of a State (not indudling any political sabdivision or agency thereof or
 

public power district) wich is an electric utility.

SEC. 602. SEASONAL DIVERSITY ELECTRICITY EXCHANGE.

Aoruoltry.-The Secretary may acquire rights-of-way by piurchase, including eiinent domain, through North Dakota, South Dakota,
and Nebraska for transmission facilities for the seasonal diversity
exchange of electric powver to and from (.anada if he determies

(1) after opportunity far public hearing
(A) that the exchange is in the public interest and would 

ti-
urther the purpoiesA riftrrred to in sectint 101 (1) and (2) of 

ctiald eatIls acqtion of sh r ttn-ti-tailitid fe
conhtructioeand othraih n tar:ilitlst such ,rasbnision for 
such pu pes is othr i 
lion () fturuchasrer ipert accordancewith subsec

enisetaenpublic i,,tcrest, 

ctin of th operat e,citst th, Ina . itenlooe, 111111cornectiuit of Ihe filities at the borher r I/i ttatsils.1,a 
electric enrrgiy belittes the Inited State's and ('a adal its is

ecnssuc.kor such ecihatieje of eectric powter, 1n1t 
traueanassieun() that eachrout'alftreedlocatedStaie has alojravul the p,,rtion i,/in such the.'tate it, accordancme 'ith 
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applicable Stale law, or iflw in such State, the there is no such applicable State,overnor has approved such portion;
and

(2) after consultation with the Secretary of the Interior and theheads of other affected Federal aencies, that the Secretary of theInteriorand the heads of such other agencies concur in writing inthe location of such portion of the transmissionfacilities as crossesFederd laidl under the ju'ridiction of such Sccrcta -.y or sukhotherFederalagency, as the case may be.The Secretary shall provide to any State such cooperation and technicalas"'ltanceas the State may r'questandas he determines appropriatein theeWlec io transone route,if the transmissionroute approvedbyanyState does not appearto be feasible andin the public interest, the Secretary
&hallencouragesuchState io review such route'andto developfeasible and in tL public interest. Any exercise by the Secretary of thepower of eminent domain under this section shall be in accordance with 

route that is 

other applicable provisions 0j Federal law. The Secretary shall providePublicNotice of his intention to cquir any right-of-way before exercising 
ckpower of eminetdomain w respect to uc rig-o .arryng(b)• otzritttandr~~~t' .e,;-b oer ervlaao.Notwitandingany transfer of -functionsunder the-firstsentenc secti.,of ) of the Department of ere OranizationAct, no permit referredto in subsection (a)(1)(B)may be sedulCommissionhas conducted hearingsandmnde the findings r 

eThe 
2 of ....thegn rca e) tl- nesqusection espc) ,t, rat o'oweFederal Power Act andi .-. i - he...ecutive nder any applicable ex-order respecting the construdi,

connection at the border of the 
operation, maintenance ornited States the trats-

toning othe Commission under an appl 'cble executive order re-
arredto in this subsection shall be treatedfor purposes of jud
as ane order issued under section 202(e)Of the Federal Power Act. 
al review 


(c). TIMELY Acuisof'w By OER 

Any of elcric energy between the UnitedStates andaforeign country. 

?acpre any r MEANS- The Secretary may noths-of-way under this sction udess hle determines that the 
o o .. ..al of a permit referredto insubsecion (a)()(B)are unabletaure uch,,igh.tt..-w nial .. wutunuresonabln .rastonale0Paomt intyfornea y under!, State condemnationauthorit, - o aftery"thout n.easonably ellaingor ago..con-tructon taF te ,pacinto oonsdriaton t of such delay on coinp.la o,76av ia a)1 

_ 

in t..ly fashio-. 

,,y IZ SeenetM 
 nder this sectio e propa/ interest acquiredo t ecreta nder thissection (whhenr by emlinent domain orotherpurchase) &hallbe transferre by the Secretary to the holder ofa permit referredto inuhsectwl (b) zf such holderhasmade paymentto the Secretary of the entirecots of the a ition of such propertyinteet,includingad inistrtivecosts. Th.ecretary may accept, ,,mid
e.end,for purposes of such acquisition,amounts from allyuseullhors: 
sonbefore acquiringa property interest to be
so neh eto." rantferrdto such per-(2) If no Payment is made byWihn4ruoal imteSceay" 0"SteC.orit l 

a Permit holder under ;paragraph (1),"cin areaonabe Scretgryisnal re o ginal ownerustimeac the at e org ic c re Qghts-fbwy t
ereaotd~ s origd a 0c eue 

pai t 
eson 

t s to reacquires property afterPeriod, the Secretary shall dispose of suca property itn ac-cordancewitA aplic J"aProvisio.is of law governing disposal of property,of the United states"() 
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(A(e) FEDERL LAW aovERNIta kEDERaL LANDs.-This section sha
not affect any Federallaw governinq Federal lanuls.
(f) RziPoRrs.-The Secretary shall rep'ort annually to the Congress on
the actiois, if any, taken pursuantto this section.

SEC. "I3. UTILITY REGULATORY 
 INSTITUTE.(a) MATCUINa (G .I'r.--ht ,'ecretarq may mbke" ,/yrlts uIdet!r this
section to an injstitutte establi.-d,.d by t, 
 'ettiNatul I.',",witton of l,'rya
latory Utility ( roerissionelrs to canbl snh iityule to-)cociluct research on electric ad gas tility reulatory policy(2) develop data processing ani retrieraltrS-tihds for electric andgas utility ratemnaking, and
 

()promohrfntos 
 ietyrltdtlPerform other functions directly siltgSitrrlttd to assisting Stteregulatory authorities in carrying out their unctions under StateLaw and this Act.(b) FEJDERAL SHARs.-Grants under this section shall not be itsed toprovide more than the Joullowin percentages of the cost to the institute (,fgou the actvtes spehed n uubsettn (a):caryn oeanth sne I,. It.th(1) 8() percent for the fiscal year 19)79; aicil(2) 60 percent for the fiscal year 17)9;).
re0ining anent 
exrpended by theinst
fT Federal sources.om era aourcesi(c) RssrnicTboNs.- rantsunder this section may not be made srubjectto terms and conditions other than those the Secretary deems -necessary
or purposes of adnini*tering this section and fr 
 purposes of assuringthat (I) all injortmnatlion theredl by the institute is atailable to theSecretary, the Corninission, and the public, and(2) no portion of any stuch grant is used t, sitippirl or oposeany legislative proposal except by encelts olatives of the institute providded by 

tcstii,,ny by represetinvitation to a committee of ('on
gress or of a State legislature.(d) lUToRIZATIoN op Ai-'i':o'RiAToNS.-- There is authorized toappropritednot more than $fUXi,000 befor each of the fiscal years 1.17.94,,,,t 1)81)"for /'Itiye'tcof gro.,,u. ,mkinttiel,, lii.i s, %C,,,on.,,,,,,,,,,,t,itty be tip r,,ated for (lily fYs,,l y,,tr ,,atrth: /i.:',lyert, /1J.S()carry out the purposes of thzl 

9 to 
section w,ithout it sp,ilia at.lhorizatu)loof Congress.


SEC. 60L COAL RESEARCH LABORATORIES.
 
(a DE. A RESa.() DtaneaToN.o muhOfTOn feMuchof aisection SubsectionControl and Reolamation Act fatitingof 1977 asolocede "subsectin(b) o paragraph (2) threof is amended t) read 

ESALSMN.OdC UNIVER'SITY COAL- RESIEARCII LBRTRE 
801. (a) The Secretary of Etnergyh0.()TeScetmyo after cutisult, tonwtNaltional Academy of ELnpiiecricy, nriatrc'sattotwt h 

hshall designate thirteen institetl#dnsof higher education at which uniVeraity coal researchlaboratories-willbeesteblihedl antd operated. Ten such ,esiviituiots shall be made asvided in subsection (e) and the remaining three a'hall be matte in fimaclyear 198t).
In making rsigatioasunderthis ecto, the .dniir rshall 

consider the ola ing criteria: 
BEST AVAILABLE DOCUMENT 6 

http:Provisio.is


54 55 
"() Those ten institutions tf hijher education designiated as pro-vided in subsection (e) shall be'located in a State with abundant coal reserves. * 

( Aernokdedz.rwN o ArrlwrkIAT1oNs.-SeCtion 806 of uck Ac i4

amended tu read us follows: 


a"AUTIORIZATION OF APPROPRIATIONSt, ) . . .. 
"Sxec. Mf16. (a) For the ten institutions referred to in the last sentence ofsetion 801(a), there are authorized to be appropriatdnot to excetel$SO,000,MX for the fiscal year ending September 30, 1979 (including theCost 	of construction, equipmnent, and startup expenscs), and -notto '..-ceed 	 -7,0o,t00for the curayear 1980 and for each fiscal year thae-after thiough,the fiscal year ending before October 1, 1984, to carryout the provisions of thistitle. 
8"(b) Forthe three remaining institutions referred to in the last sentenaceof section 80 1(a), there are authorized to be appropriatediwt to ex-ceed $6,500,0W0 for the fiscal year 1980 (including the cost of construc-
tion, equipment, and startup expenses), and not to exceed $2,000,000
for eaeh fliscal year after fiscal year 1980 ending before October 11984,
to carr, out the provisions ofthis tie." 
(0) CONFoteo INa AHa'ousr.-TileVII of such Act is amended by
strikinjout the terms "Adgministrator" and "Administrator, EI.b, I"
in ach lae they appear and substituting "Secretary of Energy" in


each u cplace. 

SEC. US. CONSERVED NATURAL GAS. 


(a) 	OSZRSAL RUL.-( ) For purPcsWs of determining the naturalentitlemen 	 asonof any local eustriution mipanyln, 	 if the Commission revises uer any curtailment?y 	base period established under suchplan, the volumes of naturi g . seA local distribution company
demonstrates--

(A) 	 wets sold by M.-r local distribution company, for a priority useZ)--ed-te' o©ore uhe nlrtiOnoOf conservationmeasures, and(B) 	wert. coerved oy reason of the implementation of u.conservatint me a,..es,.. 
s be treated bj. te C'mmi8tionfollowing such revision as continuing)usedor Me'r -it - referred to in subparagraph (A)c noj (Asv usmee fro w brrerue prescri methofor masureentsuopararaphs (A)fraoi (1) an(pyo 	 and (B) of para-

( ) Cbvotvm, LtburAeioi, Eo.Subteion (a) shall not limit or 
otherwise affect any provision of any curtailment plan, orany other pro-
wision of law or regulation, under tvkieh natural gas may be diverted 

oractually_,, ...- . u~rmnatu al m y; 	 r 3uutununae as divrte 
or 

at 	 , and wetare.allocateil to respond to emergency situations or to protect public health,
(c) D tPNiToms. purposes of thiso - . ell;"

(1) TAe term "onsuaon mtmmmres" means suck energy €onsert-ion 	measures, as determined by the Comission, as were impl.-isented after I" u l Me 

in etffeCt on th data of the enactment of this A.ct 


b e mis,0W,r curtadmttpa"d 

(2) 	 21# term "ac distribution c pn-,; -----Si t 	 ..and in te naprl in, I morulomak consumtionnans an etlogProducts. 

(8) 	 The trin "curtaila dnct phlln" ineuras aI pl, (including anymodification of such plan required by the Natural Gus Policy Act of1978) in effect under the Natural (as Act wl ich provides for recuglizing al irnplemet:tIag priorities of seroice during periods of
curtailed deliveries. 

SEC. 606. VOL UNTA R" CONVERSION OF NATURAL GAS IUSERS TO BiEA VYFUEL OIL USERS. 

(a) 	 IN (JXNERAL.-(1) In order t, facilitate cilutary convaersion offacilities fronn the use of naturalgas to the iuse 4, tav ict,jjetrtuln fueloil, the (Yurnmissian shallI, by rule, provide a )rduhtrfjor the, approtalby the Con s sion of any transfer to any person ,u'scribed in parag'raphf(B)(i), (ii), or (iii) of contractaual itteris inolviag tits reclptnatu.al gas described in paragraph 2(A).	 
of 

() 	 (.- ) hei rule requircilunder paagruph (/) 4hall apply to
"(i) 7Ilutural gaus

(1) rccr,,d by the: use',.r ,ujueatithi)t a ,,trat cutcred i1a1obefore: aepte'mber 1, 1.477, neot incltidiltn ,t,,!/ 1,'u e1g1We 	o atensio,, thereof cici-ed itito o, or 	 tertc,''a,/ Ietc ot , thMinuay 	such ext.rtsion, or ,'en:gae l pt.ratetant to tie: xrta.rim: lJluser of age option to extend or rcaua sitch ccagtgaea4;
(11) other than naturalgas tite set, fo, resala' or 1/,c te', gg-.portation of which wvs subject to t,,: jurisdition of the , .ederul ou, er C7.nunssion under the A'alural ('as Act of S

tetnJ tr 917; a, 
,

(/I/) ich was u:d as a fud i, any faiily in e.,:i,:ga.C 
S pt g:msbjr a977;, 

lSectionga07.(B) The rule required under paragraph (1) shall prnit the traitsjr
ctt 
contractual interests-	 rtes 

(ii 	 to ay lotrcate ipelbuici(ii) 	 to any locul distribution eve ya itrttcannoagy serged by an icaterstalspipelie; and 
(iii) 	to any person serccad by an interstate pip:line for a hi,/t

priority use by such person.
(3) 	 The rule required under paragraph (1)transfer of contractual interests 	 shall provide tht a,,ypursuant 14 slall unl, rSuc 	 terms and conditions as the (',ominssio, such rudle beshall include a 	 may prescribe. Such rulerequiremerit for refund of any cotsida'ration, received by 

the 	 ?erson transferring cointractual interests pursuant to &tich rule, to 
AC uatnt euch'cousid,ration ereads e tiodut by which therc.t.in~curred, duriug the ren uincler tit the period ,,f the contract withrepc touhc uhcnrcta neet r:trnfrei iearespect to which such contractual ipteroets are traiasferred, iii dirttassociation with te use Of heavy petroleuinfuel )it as a [uel lit tits apipli-

Cable facility exceeds ihc price iunder such contract Jor natural gas, sub3eCt to such contract, delivered during such period.
(4) 	 In prescribing the rule required under paragraph (1), and innin1 whether to approve any transfer of contractual i,,tc',..,

the.onan son shtall consider ohether such trtnsfer of contr. 111.1interests is likely to increase demnand for imported refinted petrol-,11tj.
(b) 	 Cou ssioom APIROVAL.-(I)authorized by the 	 No transfer of comtrzctual interestrule 	required under subsecetir (a)(1) may take cfe ct 
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qtnless Ihe Commission issues a certificate of public coneei, euce and neces-sily fur such transfer if such. taturalgas is to be resold by the person towhom sur contractugil interests are to be transferred. Such certificateshall be issued by the Conittission in accordance 'withth" requirements ofthis subsection and those of sect ion 7 of the Natural Gas and iheproia'sic as of such Act applicable to the determination of satisJactio,
te 

(2)
putic coanvenience and necessity requiremncnts of such sectio. 

of 
The rule requireil unler subsection (a) (1) shall set forth 'uideine8for the applicationon a regional or national basis (as the ('inmissiondeterasiel a/propriatc)o1 the criteriaspe:cified in 7ttl.'(tioi5 (rj (i)and (3) to determnine the mazimsm consideration per.itted as just

compesa on under thissection.
(c) RgsrtcrioNs o TAANStFXS UNESFORCEABLE -Any provisionoJ any contract, ulhiih provision prohibits any transfer of any eutractuas

interests thereunder, or any commingling or Iran- otaturn oif natural gal.Sbect to such contract with natural gas the sale .1r resale or transorta-tion Of which is subject to the jurisdiction oJ theNatural Gas Act, or terninates suoh contract on the basis of any such. ommission nder thetransfer, caunning.ling or transportation,shall be urunaforerable inany court of the O'nitie States and in any court of any State if applie dviA ect to any transferapproved under Zlaniled 
(d) (bNrRACToAL subsectio (a)(1).(t)OBLitAtrioN3 UNAPFFte .- The person ac iring
Coatractual interests tras.ferred pursuant to the rule required undcer sub-
aewtio (a) (1) shall assume the contractual obligations which the persontran.sjerring such contractual interests has under such cttract. Thissection shall not relieve the person transferring such contractual intereutsJom any coatractual obliigaton of such person under such contract if suchoblipation is not performed by te personinterests. acquiring such contractual 

(e) DwNITroNs.-Forpurposes of this section-(1)The term "natusral ie" Aas the same meaning as provided byection 2(5) of the Natural Gas Act.(2) The term "just comrrpensation", when used with respect to anycontractual interes pursuantto the rulerequired undersubsection(a) (1), means the mnaximum amount of, or method of determining,consideration which does not exceed the amount by which,--
(A) the reasonable costs (not includingcapital costs) incurred, 

during the remainder of the period of the contract with respectto which,.contractual interests are transferred pursuant to thetle requairedundler subsection (a) (1), in direct association withthe use of heavy petroleum fuel oil s a fuel 'in the applicable
facility, exceeds(B) the price unler such contract for natural gas, subject tosuch contract,delivered dtring such jzriod.flur purposes of subparagraph (A) the reasonable costs direct!,yassociated ltlh the use oh heavy petroleum fate! oi fuel sharas a 

clude an allowance fo the amortization, over the rcmaininguseful.f.,f the undepreciated value of depreciable as:ts lated ...premises, containing such facility, which assets 
I . 

were directly as-sociated with le use of natural pa and are not usable in connectiontvitla he use of such heavy petroteum fuel oiliany 
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(3) The term "just comapcnsation", when used with respec. ti!intrastate pipeline which would havc traidsoirtad or distributednaturalgas ,,ita res l ect to wiahch titrauctaltid'hr-sts are tralns/e'rridlpursuant to the rudle rialtrsa,i ataalr sabsa ti. (a)(1). 70$ t ltanaaunt equal to any loss of ret' i'aS 

the contract with respect tooi 
te, hlurint th, re usltinting sl'ioI ofich ca~truat' l itat'i,'tsre/ct, te afs. rlf
 

pursuant to the rule requi'rd 
utader subsdsotn (a)(1) to the "xtuntsls 
os(A) dfn
 

t s ortetionor listraidon 
 of tautial ,(is, ,sti'(t, ,ofctruti 

utde tra( ,tratuand
 

the transf contittir mis o restr tit u l
Incrab(a(1); atd 

(1)is n,,t bs-- iise.t(i) 0 ridtitit in ea'i,,:ts's t ttti wit/ sucla /is
coi ii, u ,-t-; staltribut ,uswhich would not haor ',,rt.,lc ctitrr if stuc 

(4) The term "contractual interests" nhaans the right tro rrcri:enatural gas under contract as afiected by atnt applicable curia drplal ts te(contract au oretie itt 
aopriti'e ttraadlntautwith the (;r,,,issiot or the aprp tale State ru-ydutry 

'i'ie Ivirus itaerstaepip -lne''natural gas transportatios nag issa llty irr iats tsllt-4aIitsudbjetto the Jurisdiction elf tha onmission under the Natural Gas Act.(6) The term "Igh-prioriy use" means any use of tatural gaslt(other than its usefrrthe yelaaratent of si ut for isagluxiti /i.'jaisor electricity) ilenifiea by the Ca i r 
l 

.for which the (iiittissioi deler,ntmies ai shbsitiicfatal i nt riatadablyiavailable. 
(7) The tetn "hea l psrtolem fatal oil" ,,als surtaber 4, 5,Juel whiIc is do'estcally reine. or 6; 
(s) The teta "ldcis distt'bittion ',melag!." ,rals ,llY i,


other thatn any intrastatc 1ia1,itte air ait,
gajel in the trataspirtatiia, aor i,,,,tae Ilijlit, e,,local liaribtaa. of nataaral gas
atul the sale of naturalgas .for ultimate cots aa)sa 
 litiat.(9) "Dsetetns "intrastate piplie" itar tart atttI pa its,natural gas eta ,iadgla , ttraasprtatiats (nai ilaaalsng lathelrisag) t lL/ci. is tait
subject to the juristilicion of the ('atm.hissi,,n ,idhr tla,Naturaltiaas
 
Alct.(10) TIae tert "facility" saasutay alaariiC ,,iaaterilata. ,ir iiaj.,rfatel buriin intstsdlation, as such 1,trns are dajitacal in Ietht 'iast:rplant and In ltsirial Furl Ise .Act ,f 197S. 

(11) Tile tit "caartaiiasti 1,1hmno,nilTfiatia of plant Y111aa111x ally'(i, such U piuta (atsclaa/,sasreaquiaread i,, t. e ,al hsa (..lt Polaiof 9t71), in .atiffect -taalr ire Natuatl .az .,let air Ntate la,r17.iles fir , a-li/',/'recotulsitsJ anal itailas.titalg prioirities f art'id:during poeris oriaigl alieIt I ririii1i, 111u1.ndurin p t i eutil te rs tat l ,r. 
(1A) l'e tentpanth inirasiate p!"iaesatehe, cgttautercs" has theor interstate ieline. sartae maltalittsuch terin las utaler the Natural Gas Ad.(I)RDINATION IVIT1I 

ga 
rug NATURAL (1ASACT.- (I) CotsialeragIa'ttransfer of contractual interests p,Ulstatt to Ise rule rqatral 
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una, subsection (a)(1) 
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of this section shall be deemedurpiA=sesof Ar . a
ford 5 .. ectonsZ. . justio.ad rast ablfor purposes of sections 4 and 5 of the.tNatural Gas Act if such consid-
... ,euatzn 


eration does not exrceed jucst cinupensatio,,iunder the Natural
No person shall be subject to the jurisdiction of the (m'mission 

(2) 
las .ict as a natural anas-cmpany (within the meaningof such Act) or to regulation as a commonPederal or State law solely by reason of making any sale.aytrsporta i in 

carrier under any propisicAs p 
(a)ytrnP(It).g . 
lerests , of natural gasdwhcwith resare transferred pursuant to - the ect to Which cntractual( f) s r asection 

rits reqjuired under subsectiot 
(e)stonNrtin ie thisshall epouslyohlexempt.f.o. 

the jriscti,,rf 
(3) hnsrthis 

the,
Commisswn under the Natural (las Act any transportatin in interstaterntOre ofnnaur =re, gas, any stle in interstate comicerce for resalet tu sc ranson fation orsu~Lch•IA to ths e/tent -- u sale . transportationr ,ale, 3~tion of the o .. or person is subjecttnto theor stehJuri.eldic-samisar undersuch Act without regardsto the transfer of' i~~l~ itn haloCs
,contractualinterests pursuant to the rule requiredla
eept anyl PerSon from any oblig-( Nointse uinder subsection () (1).'itin shall eept an 
 otlta
tion to obtain 'a eerj forta of public conveniencein interstater e -.-

n 
commerce lot resale and neceitytforitheortMe transportationinc e interstateof natural gas with respea to which contractual interests aretransferredPursuant, to the rule required under subseion (a).(1).(t) octractthVOUM repet tWhiph Contraier Of natural gas under anyreap edwhichcontractualinterests have been transferred
purvggatit to the rule requiredunder subsection (a) (1),
ezd the lesser ofay shall be required tort znt perod n volume an(ounts whi'Js) Aedvolume detemined b reference to t " 
(I) the ole.,.eineud. eoyraren theti
oi) sch COIstppr doie.
suppy
d 
 whirh such Supplier would have been required tosupply, under the curtailment plan in effectransferred for such supplier, tot*e pesoWhoo'urreaua conitai, nterelt. pursuant to thendr subsedon ()l, Vf no such transfer had 

() t volume actually delivered orfor ic paymentwo(e)bee( ate vpuru t to uel o,,. .__ Payment would have
eri.
4 nadia 
 schti W -calendar-monthPero edn iMgCIOIESNO
FA.07 
 a ey .u nsjer oj contractual interests.8.SIONCONERC, l~~ll8Op ITILIE ANDN OTHERg({a) PRZsIEtIALl 
(a)ural supply e 

Dr oN.T ePgasDXTA 
natural _au spe 

nCL (o la president "m declare agaPreviouslyif ) a tverc ural hortage hn declare, emergency)-
a severe natural •Wnatural asfn or gas shortage, endangeringigh-priorty uses, exist the suply ofotis imminentStat~es uthUnitedorinanr r athre anduf;


(2)the exercise of authorities under this section is reasonably
necesart having eaustW3tof INtra Cafiiced other al ernative ts(not including section 
acl toy a.d 

Atdf 9 78-s)o a,,.laa mumextentn meetinggural p"..
 reirente for such 

i rU ". r ir m n f ut 
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(b Lt ira ioN -( ) A y declaration of a natural gas supply)nyder emeronofen cl (or extension thereof) under subsection (aMaitrrinateat the59 

earliser of-
A ohao)scribed insibsection (a)
cles not exist or isnht(B) n the d yi hinent;subse oraet tsone uchrsltorins t ne sor( 0 days after the dlate of such dclaration of emergency (or(P.)Nothi, in this subsections shal!e-( tnin p~rohibit the P'residlent Irmathf II extending, under subsection (a), any emergelncz (or extlnsion thereof), predecthreddinoersusectionareil
under subseciuonlion of emergency (or extension thereof 

tis er,irutaonof such "declara(c)irouialrto.vs.-- Duriny a under piuayraph (1)(B).natural t,is ,'nergency d,'clared unlerthis section, the Presidet may, by order, prohdiit the burning (if natural
gas by any electric pouerplant 
or major fitet-b.rniig installation if thePresident determines that(1) such pouwerplant or installation hal on SIteinber 1, 1.977 (orat any time thereafter) the capability tothref er) ore burn petroleum piroductseu'ipnt aun wtolumintrfereceswithout damage to its facilities or equipment and without interferencewith operational requ irements;() snificant quantitirs of naturalyas.which woull otheri..se beburned 1 y such luwerplat or installation culbefore be made availablethe termination of sch emergency to alatn person servelinterstate pipeline for use by stich person in a 
by an 

(3) petroleum high-lpriorityuse; and
plant or 

iroducts will be available for ise by such powerinstallatln throutyhtu the period the oiler is iin(.i) LimiTATIONS.-''he President effrCt. 
may specify in any order issusluntler this section the periods of time duristn"hichin effect and the ltantily (or rate of use) 

such order will be 
burtied by of nttural gasan. electric pooerilant that riaty be 
dluring micl. 

or mnijo-r fitel-burn in installitti,1nperiod, incluliy the burning of tatural ,ls by an lectric 
in effect after the termination or exp'ratios, of such natural gas supplyemervenc.. 

ExguEPTo FOR SECO NAo Y lUss. -- The Presidentshall exemptfrom any order issued under thi.the ,ecessary section the burning of naturalgasprocesses of ignition, startup, testin, for 
ait at,,e stabili.zalion by any electric powe'pllant or major fuel-burni.ng installatii,.(f) EXUPToN FoR Ats-QUALITy Esll 'osur 's.-Te Presidentexempt any electric pouerplantin whole or in part, from 

or major ftl-burning installation,aicy order issued wial r this section for suchand to such extent as the President deteriVlttte any,imminent and substantial ,ilav:ctt 
ine cessary t alle-Witltin the meaning of section 3id of the 

, the healthof prsns(g) LIMITrATIo ON NJIi.t 'hun..ir.lht.TI E IELIA'..paragraph (2), -( ) Ilxceit cis provibhL it-nocourt shall have jurisiliction tortlief to stay grant any injunctiveor defer the ilsplhnentutiotnsfith of!aly orler isstel under thisa fi nil judgm et e terv.l
with resp t ordir.
() (Au On the petitionof any person aggrieved by alnordlr "issedintelerh(Isnsis section ,th e Ulni ted State s - tiatr-d( ur t f or t e Distr i ct uf tolulnmbia 

may, after an opportunityfor a hearing before such court and on an 
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60
appropriate showinj, issue a preliminary injunction temporarily en- 61joining, in whole or in part, the implementation of such order. (B) by inserting "(B)" iidiately ifore "I" "It ot hc(B) For purposes of this paragraph,subpenas for witnesses who (h)sc nerin "(1e)" imte sen
are btie "itu teindiesiynatcdrequired to attend the District (0ourtfor the Distri-

where sus term appears n the conad a sedserved in any judicial district of the United States, except that no writ 
joaragralhofof C uinbia mayof e such subsection.ubpena under the authority of this section shall issue for witnesses (2) Subsectnd(e) b.y sctin 7717J~t)) is .thilg uatrdtluus .aenled by siking out "ub~ctiou n.d.C.(c)" ht (15outside of the Ditrictof Colunbi and inserting inat a greater distance than 1oo miles lieu thereoJ "sub.-ctiu (c)(il)".from the place of holding court unless the permission of the Districtortr Disricof Columbia has been grahted after proper applica- I INY . N, NM .hl ...

tin and cause shown. ,3.iUN A-., ,h,,:N, 
(A) Dspitiriopis-Fu purposes of Lhis section-(1) Te terms "eldcric p ,wr", IMpat, FI~o K.u ktiA.I.,... 
 l •, - ow,,r lan a J use ljr.ul.burning installation", and "installu ion" ]4)W A IC) A

. 
l. 
I sL EIIAI-,shall haven tesaie A I T ZE N BA AI ,Imeanings as such terms have under section 103 of die Pu..r.... t .AmEs A. M4~ Cl.tiiiii,I'L1 V.and Industrial Fuel Use Act of 1978. (It-:N1,

(2) The term "petroleum product." mneans crudie oil, orany product Managers on the Part of the Senate.derived from crude oil other than propane. 
IAxr0(8) Mhe term "high priorityuse" means any- I[^ntAB (1.YA3IISS'AIm 'ts,
(4)ue of natural /asina resjaeri e- THOMA. Aw..Irs)e of aturalgas in a commercial establishment inanmountsless than50 McI ona peakday; or 
At.I li..ON,
TiMMAS S.,(NY,

( ) any use of naturalgas the curtailment of which the JOHN 1). IN)01-sI.u.,President deterrnines would endanger life, hwalth, or PAUL CL 
rmaintcnanceof physical property.(4) Il E;K IAICIYP,The term "Acf" when used with respect to naturalgas,

means IlIP It. SIAIr.,ANTIONY MOMr11,0(0cubic feet of naturalgas measured at a pressure of i r,14.73 pounds per square inch (asolu.te) and a temperature of 60degrc? Fahrenheit. 
ANTOY . IMolts,

(i) CIIA IIt. IAOIns,Use of certain termn.-in applying the provisiom of thissection in the case of naturalgas subject to a prohibitionorderssued under this sectian, the term "petroleum produnt, Jiuns C.t Po fteHu.Alagera on thdejned in subsection (h) () of this section) shall he substituted Part of the House.for the term "heavy petroleum fuel oiP (as dein d in section606() (7)) if the person subject to any order under this sectiondemonstrates to the Commission that th ac uitihem. pegroleu fuel oil is not 
and use ofteohnicaly or ectomically 

And the Senate agree to the same.

SC. 
 M&NA71JR4L GA8 TIANSPORrATION ?OLICIS.I(a) Ix GisSRAL.Secion 7(c) of the1Tf(c)) Natural Glas Acd (156 U.S.Cis amended bV adding at the end thereof the following:.(2) no Commissin may issue a cert4cae of pubic cnnincend neessigy to a nafural-g r"Coer copanyforthe transportationin interstateof natura gas used by any personfor one or more h" h-priority

Uses, as d14ned, by rude, by the Commilsion, in the ease of"(A) uatural gas sold by the producer to person; and"(B) natural gas produced by stc(6) Cbx, OR An person.". ;aU
5 AmINzm ?r.-(1) Subsection () of section 7 of theNativrz Glas Ad (1.6 U.S1 717f(c)) is amended(A)by strikingout "(c)" andinseringin lieu tiereoJ "() (1) (i)",and 
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JO1N'T EXPLANATO RY STATEM ENT (F TI IE COM MnITTEE 
OF CONFERENCE 

The numagers on tile purt of tile louse and Senate at tile :onferenceo 
oil tile al agreeing votes of tile two Houses on the univnclinent of the 
IlouS0 to Lhe aimendntent of tie Senate to the bill (II.1. 401m8) enil

titled "Ai Act of :11i, 1980, Ile dutyto suspend uitil tile clo. e cune 
on certain doxorubicin hydrochloride antibiotics" iiiit the fulhewilug 
joint statement to tie Ilouse anti Senite iII expalilion of the efft:t 
of the action agreed upon by tile rtanugers anti rec:ommended in the 
acompanying conferece report: 

The Senate amendmient to tie text of the lhluse bill (l~lt. 41H) 
struck out all of the bill after thie enl:ting clau.c,a,11i I.cltetl a hti
stituto text which contained two titles. ''itle 1 (tile "'Public Iltilities 
Regulatory Polices Act of 1977") t-u txt 'Iconta I.!' of S. 14, asi 
aniended by tihe Senate. Title It was iduntial, (ttX',pt for elri'ail a nI 
conforming changes, to pait V ('ublic Utility legulatory Policies) 
of title I of II.R.8444, as passed by ile Ilouse. 

The House amendment to te Senate aimentlinmcut Atitk out. thi
 
text of the Senate anmenuhnent and substituted the text of title I of
 
I.R. 8444 as passed by tile House. 
The Senate recedes from its dis greement to the amement of the 

House with an anmendment which is a substitute for both the Senate 
amendment anti tie House amendment. The differences between de 
Senate amendment, the House amendment, and tile subuttitute agreed 
to in conference are noted below, except for clcri:al correction, con
forming changes inedo necessary by agreements rcached by the con
ferees, and minor drafting and clarifying changs. 

Since tile Senate and ilouse na1 1)oih cid newwnt.Itutuits .-bst it iit 
texta for fle House bill, 1I.R. 4018 (which wits unrclaled to electric 
anti gas utility matters whcn it originally passed the Ilouse), referenceS 
in tile explanation below to "tile house bill" are not intended to serve 

s references to I.lR. 4018 as originally ipssel by tie Ihouse but as 
references to Part V of title I of 11.11. 8114 as ia.s ,-l by theI lHouse. 
Simihurly, tiilce tile Stel11il. aIwt'lldilluet eulauimimuad hothIItlIe hxts 4f 
S. 214 as anentled by flil- Senate ani the text of I'at V of title I of 
11.1. 8444, as passed by tlie louse, e:frluu.4e to Ih4 itIe dhm l,Seniate 
Imnit in the explanation below ure inleniied to :nrve aisrefereues to 
S. 2114 as pased by (lie Senate. 

No action was taken by tile conferees with respe:t to that, portion
(title I1) of Ilil- Senat: auueundllent wiicl coluaiet Ifle text of Part 
V of title I of I1.Lt 844 or with rsjllect o Ito lthtport itn of li t' I h.uso 
aluiendmentit to fie Sate aniendillnt. US CsllUailk.ui iillOherl titles of 
I i.R. 8444. 
ll"Me bill
 
The House bill contained provisiois designed to encoulrage

the conservation of resourcea tW eletric ttuilitied and to carry 
(63)

N7T AVA!LABLF DOCUMENT 

http:CsllUailk.ui
http:e:frluu.4e


I 

64tiut 01 :,..l.'Plse by means of eslsliislihag 
r'lt al ti ruleofev 1r n1a .i a~onvdr -

nuth1aljnlimretail electric 

liyt* dOesal urdz,
...... ""ergy a:iti Iupl...II sy. .i.oI figto "eIrh 

peserving con ll itioi i , etatl,, ecg .. . u..rearin u jh, . t antyof of, c 
at Iia w holesajo level, by a ulll I .tI lll J i llt I ssr tioll 


luako Carl~~~~~~~in
in ukUc tilu*W litsL-O ass--ists i htepsll m en t II E rgyr. to1110 Slal ovsand yllM issiOl to IaIuke 1, lloiiby a lihorizil" ; . ia{ ou'ruant,
-'[iwe xll: t ln . . ; . _ tIn,, h Ia . .hI dIl l . .he ity t i, ml e, i l pO t ei t iulOf OXisting d ai,n s wlrdII -'-"a . • 

oh . 

In 
t to gaeneru e ele er.ailllitio5, iL relIliuell (Ile Conuiion tric lowto iindlertujki a btudy ofntri ~ 

g uas de sigandg s i•..rat,,e~reai Ir ea l rategas . .ose. iIii Oe aturniLatural utilities . certain tc l l"TI w t,' i ixix ill h requirutnl ec llos I ill I lou se b ill. (Ca l h r I et . for5 

tile rti lousStalellI)llIi)xusrti l l (iflcl i .yc Iraterat... including "thelllned,,d ew Ilaetrelic l billithill ne eslaublihllJesign 10licies in order to to 
assure that 

.iISttie econom icri I i iadvan r .baref. reba n nWOuld not be placed at aso of rates other Slatesco1I I i i e8 rt n ~2I wuai 'ser ye on t sS a e,t uIe al"oIf s r
bill ioe d numberretai fer teile d 
ill etril al requirements onllI',C.IOf enacttiitie mer ofof eqtremabove a certain sizeafter2eyact foutsdof ed provisins tha.t. rates must be rging

exec-t cwhoservice aind be on aexce t Where time of a ainl seusonalnot, cOst-effective NoithsttandTing basis
the reqlii',ment


that, rates reflect cost of srvice 
 a State coul etablabi lower thanc at rates for filecmu , a S a ' o l I- 1 l w r 11uctrtelctric cUslomer. essential electric energy needs of residentialAlso, individual classcustomers coulh obtain limitedceurtai= n eppti.nIl-. helhorelt..heet inereereOvisio$ Upon a hOwin of significant economicalso Prov"i ot 

Prohibiting the recovery by ile electric iliy 

of 


f roM it s el e t ric 


re y~l n i s I1equring the gthlerin. 

O iisifl e r of (er lain B( lverti. 9i g e l c l e , P o i i n' use Of uom tic adjustment ergardingelect"i theheueestablishmentuomti Provisionsof nond:.jcriminatoryn rsy"emgoerig f •l djstnn~cause, and reqiuirementsload mranageuent techniquest 
orens,ittl of information to electric consumers,


termination Of electric service,

Chapter2 of the Ilouse bill imrequired-.regltoleeucourage Jmsetl a 

on re gultorY aluthorties and a role for the commission. It alsoatriauinfnortieseni to prescribe melliolstecn.iuest. Prvisionfcoats for theproeiongwas rsnecsadefor and. to considerloa managemeudte .......t sc e==o .n. o.f itervenorsin regulatory proceedingsu andPni u a efor tho reimbursement Ofor enforcement and judicialltrreviewe ofo sr
Cter o the louse .. teill e.2n. nergy R.gulatery (camiei 

authral courtChapter 3 of til 11ue, exirten S te n 'dauthority of tle Federaleletric ultil t onl eand ilit o Lon to Order interconnections betweena oiNs alnon'' 
and 

utilities. 
to Order 

Chapter 
the wheeling

3 also
of 

requiro 
electric power to utilitiesthe oniffile rules to Ilarre continuance of service, to.staldis.. , ,eiri.n

""tilUtilityitreliabilitye "Ittndards,ule and, faeilitai a..t n ni toto ii e t'"h sal of 
*ddition, it contad Zrqilireelecicnit cotaie tse pie ' as atoardng Commion consoider.eilition fllclities. Ion Of pr(oo nee dOmlsiularie .....anhe . . 

t ofrratedwached liily, chapter 3 established 

reqlhicikts goVernhig 65tim u.Sc (Jr tilosde o electric 
Ul adju.1111knt (:lui. .nand.1 ii alltII IdFederal Power Act restri:tionsClaapit.r 4 pr)vihhdovernig iilt 

in tio
l~kihgfor Ili, estalici a nl,,liiec(ot.l5.s.of* it -r)lit I0ogran,il 11l l'v for1 staliig a ll i ll, ' x1. ,lcp s i er 

e.x istilng al iutloi ity to ill I ilallaV lti w"ra te .ad- l l 'l-- M il c.Sl ab l i l ti lo rlIll to zissii l l l 'i 1 etirc llaltly h u i s..-S.f4)1. flllll i i u, it IL1ibilh i r il eal lOW, t la l Ili i ia,'t ill th e ( lli il i . s l oi ll i" 

~ clii,111 0jii10kte(~tliS~I1orlio , and th .hil cIal flifi Io pe tin iEle .tlllIi to ck'icd' ije t l reviewyI ow 
il llli-sion actiyon.rgr e nq ki: ns i hl Irllu so o t1iti .ll'. t t i n ,: i cli atalai 1df 

gousmarginall| lwoh raenakmncoluiricliag,.. Ilce)lllliken wat Iicihiicostrtel J wellhaea otidesl , flingf tcrnetapil i .*llldi d .'-Ink gal.iLSn ili a-'Illtg ulilo itl rlttes,i other tI aii stica factoits piipel1 is[ iitioia c:111

pa y load factors and dionald or andiconi t Iil CSI if 111l 1as.Iinaddition, tlio chapter sthlidAaid st regaldiliga.hl 's the ricovory of a l v elfisi ig exIeI ses fr a coa I311 aaiets Wil wo sre t t c forrelating to tile role of tiout ltIis tat r;;1ldul.oyo Iwith respect to s:ellll1ialt Itnllttl'i'ly iaill ( n.Iiiae tl-i'linlLLole ttlSSaOlkUlr4 IIItfOI'CelI-.Chapter 6 establiseld at 3-year progrias .f gauits 31i l msls to ct
cottrago niniiitilj.iti
 

, rllv,ad of ettig ,,rlaiat Ii-l, lillwli, no ,h ,h,. L,, hy ligenclli. iesol l l ypoten~tial Of existing think i.Hvilui t w ichl no0s t h ose. iti is cillreltly
I use. 
Senate ainendiiuetitTh Senato anienihnent set forl I th Ir-ati 1;11it.aipurposes anti an aidditioul hlree plipo.s rellt. lrateswhich were to lI) u,'vociiedity I l It i iliii;.rela Of 1"l.trgy III.Illgl 

l o j i C n u e 1 4 1*iintervention as a party in rateunitking~i i;occedel 4 " i re,l s Sti1 ei i.'igVla-C Igs I..itory authoritie whe aLoyUuthog tand, li)saihaaissoia'cedhlgs045i lni for ibht4niVlIiiheiill 1 

to n re utilities. Ti llie ilbroad I wr Il e li 'Ic ltl
overall energy conteretio i in clectri c nd gas atility Syte il.s, to encourage the eficient use of utility facilities and 1 reso uilces, a ult t o 

As puirl equatuble ratueity&kiig.of such interventioa tihe 'SecrtauryUtihit s methous of deternii Wats to exuIiliae (towhic lito pIrpces of tile oIIule i llithillheitby the application of rates bused on cost,of service;
iiiIIht. 
by the 

Ile 
elilialiot

uullvIa,. d

of declining block rates; by tile Imlementation 
of tine of diy rates,load mnngeilent systemlts, SelLsoInl rates or s lecial ruLes for fillerrultiblo services
 
forles 

. s t i to coll sut ed in t lo (HI eL
of the 'enitc unnlistfi.s.or ofics of consumergu-sistservices toiii consumhers Lhi" lnenl...t'nS beoe tli iloy regulitory cOlni.Iitlooll.. ....toalo Aso-calhul "hlifelhie" ratcsfor saisistence (jiunLitiest ir elef:r.ivi Y 
prevdeh a W certain latsss of elderly conlaliers. The level of Ihlt.:'orates was to be no more than tle lowest rlt oil'rcd by lio utlility to any other electric consumer. 

at 521-------
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66 
The n...,u amendment required State regulatory antio)rties innonregulated utilities to furnish bi-aunually any available in formationwhich tile Secretary determined to hea iitesseary to ascertain the costsrelated to providing electric end natural gas service. If the i1nfortnuionwas not available, tie Secretary could direct the utilitto gather th or autilioritycost of such gathering,information, if the Secretary reillbursttheiii fur tneteIntpil 

The utilities covered by tLne infornaton prviis tf te lgislati
included only th-ho over u ceitain si.Thne Senute aznendnent had a l)rovisioin whereby the Federal Energy'inrRegulatory (ConnznissiOn couli order utilities to interconnect if certainconditions were .uet.eollhT mrlonxvwe -^_.e lie . n er onn ctifct~ anThere we.re also provisions regardlngiauthority hhon issionwith respect to continuance of service, ncl-l•ingmenti require-tha. regulated electric utilities report antficiiated shortages of 

in t" c eoe (ler ecasea nery-ofa tnu btali g n y ltst h C nznaunatural gasutility rate design, the anitndinent driectealthat the Department of Energy conduct a 1-year study to examine the
relationship of various pricing policies to patterns of contsuition and
denan would dvariles.e (o impoti
o Eegnouldageopraon" t study, the Secretaryo a hen ecretarysow iurog as utility rate designto r..ued rncourteo ongressofnaturagas.andThe Secretary also was required to report to Congr on tine iple-mentatn of hlls responsibilities under tile Act, on tine status of rate-

making and load
On fState iana ement )ractices in the States, onregulatory authorities, and on tine mo nc.i i his recoin-act of the Acteective methodsof increasing electrical system reliability.

The le islatnonh ad provisions
and use of 

which encouraged the developmentese power sources through tlhe establisn. menL of reguatory
kuldines, through exemption from certain Federal requirements
routn& loan guarint a andProgram for development of small hydro-

lectric facilities.e
Finally, the Senate amendment contined Certain miscellalneolsvisions dealing with the following: grprnrs to the NoRemearc nsisie, thegting ,eatin 

h 
oFr a einth RegulatoryI It the gransmissiontlinNebraskral g o No r Dnt domainNebrask, trans li porttionh oSouth for annatural gas transportation Policies, an Dakota, andsother policies withrspect to natural gas, the construction of oil Pipelines in the western 

Part of the Unitedto the Commission for wholesale electric rate 
ftates a study of "Pancaking' Of successive requeststc easc•.laneous rovisonseincreases,

£onfermacti srubstitute and other mis-

folls conference substitute is divided into six separatelaow: titlesfo llows Plce o lcadTitle I-Retail Regulatory Plicies for Electric UtilitiesTitle ll-Certain Federal Energy Regulatory Connission'""rtle'!llRti•anti Department of Energy eitsoi oAuthoNatural.ties asUitestine 


Title, II -Reail 
 Policies for N atualGa UtilitiesTitle IV-small I/ydmelectric Power ProjectsTitle 

'Tit !--e llanwisdeO/ TifleV-0rudTrafl
rtation Systemsroywnonsns rtto 

67
 

Section 1. Short fide and table of conlenlle . i t,
Tile first section of the conference substitute contains the short

title and table of conteit.
Section 2. Findiays
asr o relt2 relates t.t ne.,,gre l~, 

as di pa of both tile 


•-ction( ngrebsionil uindting."hfi i .nftin .,enils it.tlt;, 
tIise bilIlmtall .ly nlin lirninI .

iertin aLiobie S a1 .of thtconr'.te tsile.t ii nile ,'snldnhnili1ans of flitc otntCii ,.., ninil,.tlr,.lilens b 1111eiilqi culbie to Sltae uitihly ('-()I illlissiolso )IIiln [olt eltt 411:{lrir andlnatural gas utilitiCS, aiiul o certa i Ftl'rl ngnn,..l, iI Ihe n'itbleinioln Of retail utility rateIs by sticJ (nt)lnlii-iiiiulIs,h'lo cinferenee souu 11i1iii,fligI *1gt,rlt's... i Lintuhs itn. rninlige Il tilinnry11Iyit..lliht 

of fle States witlh nrepecl
'edr iWasls oihyl Sollu iitIt.iih :tSt't'rt it 

to m itiy r~t~t-,, bil it. )1 ni:ls i nnn.i. etine exercise of tLeir responsibilities aid Itihlleson 'iilniil nilare not otherwise regulateiwhlni by Stiat ununinisslns. 
-

This section states thut tile Congress tunaIS i ,,lnt t t-Iblic Inealthi, safety, antI welfaire Islectiill tfthe reservn Itie proper exercise of i!s atlori ty 
it int tnonnl seCIrI'lly'.

unnthregulate initerstate conn antI 
iie ( "onstiLltiOl (t)merce natters aiffeti lg interstnte 4oimrce, req uire tile Federal pnugrnanm et fortIn iII tit. I whichlnmpoeus


certain obigm:tions on State regulat ,'y 
 connni11n1Ss." IanIIe'liCongress also Ihnls for 
gives certinlrights to persons to hoIbefore State rtvglalory ttiiinin,,ns nnli-ils. 

qu ired 
it! satite r-asonis that pirogramuns are rto improve lie wlolesniletistritin ,of iltrictllfigy, (h.
reliability of electric service, tine lnrocedrtetnnnt'rning etnniaherntinn
of applications for clanges in wholesale rates, mmi1 Ihe 
 MA itiln at iOn Of
the public in matters before tie Federal Energy lngugialory ;nnni,,isscn elating to electric utilities. Section 2 also stoics if1it fil- it satin 

rao.sons p r g a i r rqofhtileanis a no re i e tfp o i e olir i v ssaliredIit) provide ol lien -b fs-tlpofrtmn wiea ruieII nan(0nsinrt's ill Ineelptoie irn, t theexpeditious development i i-rof hydroelectric lpotentilI lt exisling salilldamns to provide needed liydroelectric power, itn provide for filevation of natural gas, wh ile assuring that ,;nsetrsuilnlers le equitilble, to rales it) natirnil isand enceonniage flhe alevt'hnnn.nt concrude oil tranispor nit systenis oFI enitiniati aind tin ei ,lte c ain-lt ih'r olintoinriitilts 

o daIidil il I(f(contnined in title V! i cof tine on e e tb t~ ieoinfentnce snib.tit nl.
Section 3. DeJiniions 

Section 3 contains tine definit ions used in tInc confe'ence subst it ile.lhe definitions in this section ai'e a result of cim ining Ilie definnitionlsfromWiealRgltrboth ithe ihmnasoclarifying chbanges.bill and tine Senate aunneinli(ellnt with teclilnicalWith respec termto tte dnfieii" i(iite ,"ondS,rit 
n 

toe iniiiit iifep ttirnnn 'inns, id, 
riew

filo utnn dte rmnini titcounts, in(leterniining whuntons ii tes utilna r ie ew,i'nni t inutes sianilnir chnarnalcist its of 
eanergy use for purpo~ses tof thnis ileini ionn, nine tit blise Suchtlpi emiaiinmtions on factors rehlaing Io tine inntiure of tie rtlunre leueilits, SiUli Ithour d'ninnl, latt'd oni'voltagelevel, tie sytlen (i Ile t'ltiirtii liliy by II grliifIne finilunt of Ofit1n k Isilh)wnfVnt ,tl,;iminna.consumli's and to cu:nsiler tine linte mnmi killiwalta t whirl h l 1lin k iltlinalill ta'cnlln.. 

BEST AVAILABLE DOCUMENT 

http:alevt'hnnn.nt
http:conr'.te


68 
Thus, Ife characteristics of U class 11as to be deternfiniied e&e-utnialiy ittergns of the charac'teristics of energy consuialptiou ut the electric con 
sulier's eleetric meter. 
In term "electric tility"ihhs State an Federalagilcies 


not apply to the provisios Of title 1 wliCh ailn 


45g aid tile l'cillie.sco Valley Aiutliority. This dlfinition doe 
I I lie "',la1il Vwvd. .
 

Act. lbar Pu~rloSL of these auiendinents, different definitions
provided inSec ion 201. are
 
With respect to file Ieliioiliol of lie term "load langlc tL tecl-


nique", tle conferees itemld that tle words ini the definitionm uv kilowatt llentllnld oil the electric " to iedlicelilily" are t. ie inlt r-

preil broadly to iiiclelo reductions in any high demand lilit it life
itility's Ilid curve, niad not be interpreted narrowly as applying onilyto the reiduction of demand at lie utility's highest ie:k on file 1lofiteson'curve. Thc languago from tile lilouse bill lrelutiug to nlluxiili fill kilowattdenuiand Of all electric collsuner has heen deleted in the cot fereiheSubstitute. Thi conferees feel thut r, Ile"letion of pLeak demand on letsystem is the llost inilortant focus for load matnagemuent. !chiijlnesand reduction of individual consumer peak demand iay or iuay not

coincide with tile utility's peak demand periods.IWith respect to the definition of the term "sale", tie confereesintend that it cover tiny charge for purchuse of electric energy, includ-ing an exchange of electric energy. 
o 

,cion4. Relationshiptoantitrustlaws
Section 4 of the conference substitute sets forth a disclnimer to theeffect that Federal and State antitrust laws are not affected by tie coil-ference substitute and such laws will continue to apply to electric andutilities to the same extent as prior to enactment of this substitute.inlarly the Isection containsa disclainer to the effect, that the utlihor-ity of the Secretary of Energy and the Commission under other pro-visions of law respecting unfair methods of competition or antiaoin-petitive acts or practices is not affected. The conferees intend that theprovisions of the conference substitute he strictly,neutral and not addor subtraet from the immunitiesand defenses available under such lawsnor add or subtractfrom authorities contained in such laws. 
.
 The conferee, intend to preserve tie jurisdiction of the Federal andState courts in actions under antitrust laws,whether or nit.the pirttiesto such actions could have sought remedies under this legislation. 

Slecificall tion an llwith regard to certain authorities to order interconnec-aeling under title IT, it is not intended that the courtsdefer actions arising under the antitrust lavs pending a resolution ofsuch matters b tile Federal Energy Regulaory mi i heconferees specifcally intend nis. io h ethto preserve jurisdictior of Federal and 
Statecourts to resolve, independent of the Commission, such actions,including for example, cases where a refusal to wheel electric energy isalleged to be in violation of tuch laws. The court should he ble toact whether or iot action by tile (n!mm s.ion under tile provisions in
title IT can be requested or would be justified.he risiction to In this way, the courtsthe juisdicft ,roceedwith antitrust caes without lief'rring toexercise of prim.:
ary.riitonit 
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TITE 1-RiTAIi REi Ill,AT(liLY lt)l l( IES I()R 
, ,
cLE' i'I I n-l 'll 's
 

Aiowcr POSarket.N 
r A-(jENEIIt IlviO i,,N.Seclion 101. Purposcs 

Th conference sobstituite seLs ot l'reo lilrl.-es for tilt (ith( 411
retail elect ici iily lle refolill. II diandfent11111lv t11 
Senate ain.-l rlent.
tric IltI.. It i.s rllitr Of til tlitle Ltoof tler aoi.crviaLinit Ib," e0 
uIllkLO cud-user Of elctricity.hie second mlroso relaeS toraciiliyi.tiy.of [I diiti.(Ili of list'i reles y el 'tI i, ,'ISi isdi"-tiitis. , ulof facilities an, reso f,.s yy fitsl f'ht1.f. ielec1r1nt1-1 '11w )ool deSutility iii (if el gy andiiI (1f i 1it. )ii. it 'lillII''r14i. . 

e clnpt. ullili Ii.l14of 0111 i tilOsolllt'us Idaid 11ifit-.111.-,lin.(.
The concept.oSOp iizilIo il eiof d' Io ili'iic IIt.iftit tiohl1t lifemost orlicien. Is. isablude of electr- rellela.bli I'lcilileS.
andi' 
,plrase of alo orAlso, thi "etliciency r .3,ur,.cz" Isinil-hl to

inc|...le the concept of oii.erving secl'c enldrgy rldl'..ni1lues of rate hy t,,ihrefori whli1i.h htltte the f h'iilnIiW.,1 1110nIIII. 
sources iroh,ceul iII the Itited StLteI 

Ic
ill of le-s glltifu1l rcoulices,liel

especially Lhose inmiorted i liiilistcointry. 
Th tired IMloS0 i'clateS to t'e, forellcIolrilgiig equIIIi iloInICollstlllers. 
These pUrtlOses fire illelwiidelit Of olkU anotller amI s1ot liled ill any order of preference or priority.
I''d conferees iiteid that. it; is not nevessury tLiLL iil of tlwde threei)llrjlJ.es I acllieved for any act ion to ie oiiitlet'l' is e;irr.il..t.tlse ltirjol's.s. lillvr, if ally of Ihi . iril, si ,h l 

L 
:1 dItisothers farli not legitiv'ly imi pitel4, liilniiig C;Il 11111t! 111;1a is (Illspti'posesof tie title are carried out 

Section 102. Coverage 

For ipurimses of deterniiong which utilities arc ovaerred hly Ilth-. lille,sls lectic otlitiin a iieii y ealtr n.nt ,ftul rtailmoe ta - iin500 iIatilio I year. Ifijui.h ert'hi is yiremore tian 500 million kilowatt-hour ill tile lfaslie year, Ihletit1ly is 
utcovear beg'i0nning yenrOJIity1196 o Ills uselr i lil.o-l,asIc
istwo
hut no year hegining before January !,1 is IS,u Iline year'. Stihsection (b!) indicateb 

971i, t) 4,.i h,,..iethat the rCeiuireleits of tlii- title 
apply only to those erations un, Irove, ing.; of flrelat o to elctril utilitya t r etil sa l es of electric e no-rgy . ()lrati,,t.s ,,ilIp,,,'t~ed
ing- relating to wl:olesalo stiles of electric energy lby ItCoXvee uilty
whilcii lis both uloiebaniO and retail opelt iby this title.SuLhcctioil (c) is iitelded to 1r:11e1hi,.- mlerhltiLy 1it 1s V ii,I ,ifi,.utilities are covered iunder till:. l'i rcii-eiiet. diat, ecl itSt 
rglattry aLluOl-ity not ify thes .tiry L'tl tlheilili..-Le 4 Ieg"eo ialhlI ratei,,a;iig ault!,Erity is li.ti,i. c regil,, clelectric utilities from the noitregulatedil eslclolclectricto utillties, as

tl,
ile re'liire

M11:,t of this title are soinowitat; ditreiL for thiese tw kind. of 4h4Ctric utilities. It shouhl ho stressed tlit tiao list is informational aI Ior 
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70 
the convenience of the public, but it is not intendedlin oally'way to
affect tie legal Obligations Of aly utility, or State regulatory comnmis-
sion with regard to any utility, to comply with the rovisioris of thistitle if their sales are in fact over the 500 million kilowatt-hoi r amountspecifiedt in 	subsection (a), thougheven the utility is not included 
On the list. On Lte other hand, if Its satles are, in fact, at or mider suchl50) million 	 kilowatt-hour janount, although included on 	such list,the utility is not to be covered. 


li soine instances electric utilities purchase 
 power at wholesulefor resale to their customers and consume small quantities of this pur-Chasel electric power for their own needs incidental to operation oftheir own facilititm. Arguably, because this power is consiined directly
is nioh.by the purcha.r andis not resold prior to consumption, it thereforeis obtained by tile utility in a retail sale, not as part ofe th wholesalesale. This argument leads to the result 	of having What the colifeuces

u~nderstandl 	 to be a relatively sinall portion of the sale treated as aretail sale under this Act whereas tile balaleo of power sold istreated as a wholesale sale. The conferees expect the Secretary toreviewethis situationrand determine the extent to which consumption 
coverage requiredneits of sectionutltesq lirLltlv 10"2 (a).byv mg oceurs and tile extenlt to which such use affects the 

103. 	 Fedsralictncontract o 

&Ct~n 03.Fetera
cotratscableThe purpose of this section is to ensure that where a Federal agencyis making wlilesnhe sales of electric energy to an electric utility, anycontract entered into or renewed after the date of enactment betweenthese parties will not prevent the implementation ofMent. of subtitle B or 	 any require-, regardless of the fact that (because of section102(b)) such wholesale sales would not otherwise be covered by the 

titl. ti tl ,otion 
SUnTITL19 B-SrANDARDS FORl ELECTRItC UTILITIESSecon Ill- C~onsideration and detdr~ninaiFor 

Sbsection ot and miration reapecting certainStandard
Subsection (a) of thorithis-by-tilisectiony, oy bais,arequiresnd each c veretheyu ilit e ch State regua'ry atoybyutility 	basis, and each covered utility notject to regulation by a State regulatory authorityeach 	 to considerstandard established 

that this 	
by this section. The conferees intendconsideration will focus on how implementation of each
standarl would affect each utility and its consumers in terms of the
three purposes set forth in section 101.mentaion Sill ennz cosrai- by For example, would the imple-.i.... u atiotiieergy bJ-:.. ...... conoie,?W
utility olitimixe tie efficient , oy consumer Wojmt it helluse Of 	 theresources and facilities? Wouldprovide equity to ratepayers? it 

The State regulatory authority or nonregulated utilities voulrequired, ur'der subsection 	 be 
whetherp 	

(at), to make a specific determi.eiationlementtion 	of iate standard is appropriate to carry out 

'110 conferees wish to enipasize that under ihesubsection (a) last sentence of 
deteriinatiou in accordance witl subsections 

it is provided that for purposes of consideration and(b)p~urpose Of 	 and (c), and forany review 	of the considerttion and deterninationl inany court, Ihe purposes of this title supplenient State law. Tihe con-

71 
ferees intend that these IrIIrpues supldeneit, til do not override 
slato law.Tho conferees wisih to el, diasize that 	for pir'lioes (if ,'iii.iid,.at ionand determinetion inl aef'o'iilieo wilh 8sect 	

-lil 
I. 1ii (h) ,uEd (cI)and forthe iurposei (if any ievie w of tlII. C .Iihat I a,,,,I dt.ltI i dint inn any court, [lit! jpilii]*eCS of Ihis 111 Ie silippiiiciiwiit Stli I ~.It should le liloted111ha 11.lill.uA 	 law(hf e Slniielitcy hawi.iStdescril*A il 	 ISsect loll I (c) () is Willit csieciy Slitehti 	 i,law anot li resiect to StWi 	 e l is wiiilhiit lel, I- fil .1 111hoses Ofttitl. To intenit. here is that 	 lieUlre it -Sitte riguIlatoy ali.esorilyioireg 	 orated utility finds i ist, flivieii ai liaiutyly,I'illiiit t'y (thhricyallicallo Slate luil, 	 SoIderi i icli it may h,,ril,t i l ae,p l u c aw a n 	 i t nda . l ] ip eaYr de, 	 as i,-'-,,aitlarl a estahlishie s ao hedin section 111, tlen tlese three lirloss of it!, title PI,vide schthority. lit effect the three 	 all,urioies exjlI the ,i.iretioi if tItsSlate regulatory authority or inonreguilited tilily to adopt the standard of oeetecnere snloiieit lecioa3ndrjscara of section 111.lowever, tlaw.oferuesalso indend that3 purposes'ihe luot sentence of section 111(a) satc thit tihiiig iin tiis -iihasec

tion prohibits any State regulatory antliority oriioi gulited litility
arnfroininaking h~kn 	 eemnttlie deteriiiiat iolk t1htit it ii [lot p~~,it ooi~~'~oiiiijle iieit t ~ app~ropriate 

san	ch stu tlarl pursant to its autl orily i iiil.roItIcriie l!oppi-
St ate le w. rile intent ion here is totile Statreregiiatory 	 pree-re I lwi d isteret io ofas noireril lit I lislrvided by te 	 which islaw, exelIt to tile .rt.iit th is til. lais'lisdural redbri-eients th as ielctirvinelits to hil l itit-Iiiig, t. Irilerand inako a deleriniait Ilil .Thus, in making its detlernui"'-tion nldlr stI ii I11, I lie Stale i'gllatory authority or nolregiiliitu electric tility miy coliial t orto atheu t 3oriilrpo)sesy o n o nofe/this.qlh ttitle,t~i el tinyct r colh, t ilr t y fact u eh lawmyuorswhiuht h r,slteiii iiuld i

would permit, for considerationiin tih Iir.cclillg.
example, if file State constitution or itate law arii tile

State regulatory authority or nonreguilated utility broad discrionto er 	any factors,deein alplropridte aas (lhl'tillet in the htlarilg revol''', that, in those 	fiwlors ni.y . ,' s it forba.si.s 

the decision of the State reglilailory ait liirity fir niiregiultei itility,either to adopt any standard
Subsection (b)(1) requires 

iir this title or to reject it.tan a hie 	State athority, or lliclieutility, in considering each stanardi, lrovieatitadequate public 	 ic eriliur, afternotice, and 	iaike their derImitiunith dete rm 	 Ih Writing.Such dleterininatioubianti, mnlst intu w ritenruiiilud~o wvrit-ten fiiilings

the evidence elablished it te hearing. 


i dtistscuunldlinlie hi-L',.diiti. (iii 
of such diLertininhmust be avallile to te I11il1hic.Subsection (h)() to hgeIialy revihli sd beteriation ( i,{2e inility 	accoraini thWt1!Willi~by 	 ielnstihihidtile State althority or ni-nreglulated tiliy. Hllwver, the sii,section identifies spe'ific procedural pr'ovisions of tilu (:,lfvreilesubstitute Which suppulemnent tihe irocedtircs of tLhe State regdatoryauthority Or ioliiegiiated

cedural law is ill 
elt nc tilily Il41 which, if Slate irop ~ a t e 	 poins,ro u conflict -axt n twith liese overridepcedural law 	 o f 'I, l l i i Tl , o n f , .r, s State- Ito tn ', eit o I c t. ' . i .. l ilhl ii.-,ileis e'ii,that the irocelural fealurt's 	 l(if thin Iro.ess (if 'n.sidtriitiidetermination, including stuch concel t5 	 ail as the naitire of evidejie and 

BEST AVAILABLE DOCUMENT 

http:11.lill.uA
http:iii.iid,.at


72 
the relationship, if any, b ween finldinags auil the record of iLproced-ing, be gove-ned hy State law. State law governs on such matters asburden of proof, standard for review in State courts, and in any other
maUers not inicousistent with Ilie requircnleits of this title'
In requiringi mpthatly tproceedingsat In stiben s heldt tthe e ntile 
 oa )r e a to ry a u d,by State regulatory authori "ties and certai noinreiulated utilities, the conferees do not mean to 
wit, that. these entities inusf, institute new p~roceduresimlythis title. E n proedures may be adequate for Ltp

to comply
if sUch procedures pii,ar'u coiSisteLnt viti Ife requiremnents of this title.The conferees ulnderstand that many ot the issues which will be
raised at the State level by reason of the requirements of this legislation

will be common 
to more than one utility under the jurisdiction of asingle State regulatory authority. Furthermore, it is recognized thatI to
the State regulatory authority may wish to separate consideration of
these issues from rate case proceedings at whichare settled. revenue questionsThe conference agreementceedings whaich apply either to an 

permits rate structure pro-individual utilityon onlitylty. ThesTheer or to more thallproceedingg,eit.hwer0 tvduacoreneridistinct either mdividual meaefrom a c rate c(h or ,eneric, may beeci a s. However, the conferees expect that")ea wtic he proceedings palightill aimity ffullytItorat cases, (2) the hearings will bewithin the title, (3) 
ld within the time limits -pecifiedthe standards will be examinedutility.bass ,(4) on a tility-by-seaate determinations will be made for each utility
and each st idar, (5) the appellate process for these 
proceedingswill be consistent with that. otherwise provided for in the conferencesubstitute, (6) and tle rights andi Privileges of all parties including


intervenoru will be the
meet same as thofe in raecssathe requirements of this legislation, d wl tewise 
Subsection (c) states that the State regulatory authoritregulated electric utility may or noll-to the extent consistent with
implement any standard determined to be appropriate to Carly out
the purposes of title or decline to implement any such s

The State regulatory authority (or nonregulatedp .e.ofSetin whe utility) could.0 u..prlua
determine the particulur standen alpropriate to earlytltout tiel phtSubsection aw. of schappliedsuch implementation is consistent to ta particularwith otherwise utilit and thatappicable State

law. In such case, the State regulatoy authority o utility would beauthorized by ,ederal law to implement
sin -andard would 

the standard. Failiro tosectn c
sectiolsince tisutcon not constitute a violatioii of thiss does not require implenentation of alaystandard but failure to do so could violate otherwise applicable Statelaw, where such law, for example, requires the regulatory body to actin accordanco with determin.ations mad.e on thle record. 

Another result could be a deeruination that the standard isinappropriate to carry out the purposes hut consistent with otherwise
bod 
to ati
applicable State law In this ase, no-lin in the legislation o.lred fire ,imp elitationi or bar un'.-:.. ioi, imialiill another case is Innecessiimily 


r~caout t fapurpose of this title and
picblo State law, kincoiii stent with oi wiseneninigIn this case, in tile legislation wouldh 
Support, any S ate regulatory autlo ty (or nonregulated utility) orany court in iniplentist iig ilie stan lard.~FTAAL3 
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Another litionl isthat the(mlidard d.ll-riihed 11l41rlo
, '. p . .43totrut tle PItI'Os t i ilitlansilnltwill llvl-wi. ill lfli.l .l
 

-iis antitlw Inw at i,oferw li-aiiiiindlrnlity tile illhicf the .4t1lrartic ular S tail ll l ify with res tto IIaryicar rIuh e llI:ely o rii whilte :lh ty ouhil~ l '~~t l ; ilillt le t iih :tiiI u t ydetermines not t tIIt)iinldleni It Federea li n1hr1I 
wit 
,hlerlnil-lI4
to hea~pprorilate to) C&1.iY ()tit thoe liiiposCs (if thlitIa:I,I liforth ,,,tiiiiiiiitt ieiei of 

stitteli is iudol 
is requiredl. u,I,ei,,iiei,.,t of 1110torn i n im rmuir,public. Ir ui of iliehiti S *rv
With respect

I 
to cail, of the siaindariL, tie - A 

ily( or uIhui
 

. ttiyor '1 
reui'loas utility ma-y decide t) Ipartially iuiu'lfeit the ttairi,such as mc~in'' towardI Cost of Ser.Vi.Ce, hotL mot lu(lly nIlmestandard in that regard. Alternatively, ILuState uegiia.tul y tgthnonregulated utility 'fa 1mtlddastcitentivjltth Ld fileI r'; .Iitty oritomh of thletandard in several steps, or decide noL toIn considerinf the standarls set forth in th 

iiueies ri n:h4n,it is exl)et:ilthat State regulatory authorities anl the ,,oii,'cinto accouut the need ,tilities taketo prctect rat,'l.nYer. i;-aiua.telectric tility rates whih .ulldu, shifts init) sigsiilicualit ecoioilic IliLiadships. l'hao State regulaitory Uatloaitries anl iourcguulatited ulitiies lly
f tho stiaualarls, jivIIl"for temporary exemptions frothimpllntentet l stit.a, s, orovuhihu_other nicans detrinimed appropriate by (le Stai1 aUthaurities L 


Stlates are 

nouregulated utilities LoIitigate any such hardships. 

orihe 
also, of course, free (, illilde.lleiit, Iur. iait to Slate

authority, cost of service hias(i ats'Iltl! ~iie ofe dhay Iaesduiarates, aid other concepts related to;lestim std, ,yBititle even if t sniratelaw,terined to be cppropriteh ilated o Iilis t eto earry out thIprp leifhs tiAlnyleterna tiofhtlal:t.it isIia)) Irlpite to iuh elliieitari will be made inwriting and ilable Ithisl ii IIlJlit isprovided il
 
wlbe iat in ii).ubsection (c) (el)(2). establishes th~e Fedleral stau.ldar ls to he comieledred!

tinder this procedure: cost of service, decliinng block rates, time of(lay rates, seasonal rates, interruptible rates, and bail inanagnmeat 

technitieoas. 
raThe tine uof lay antI seasonal stanlares arerates s,as to lower the peaks and ined to sLitl ture
because tido so iuayreuce the uieed 

till the valleys of the load curves 
o alitlothrwise for oe fie tilC. Iivh ekiniggaeerr oit the irlloe of the tithe WithI-lc.t 
dly or seauiil variatioii illral,if xctly rtle t theii'ien lili it(If hlay ira iil mainIc-ts ofi vidulin rvie. A les Ihlen Il-it,)inal to the consuuuier to reduce eu.tic leiuiaiad for paer it. deiioi,, iiem,,a.eIollln inerratesvIehe.t ie pCalhetot~ll 

" nseible high .i~Wichl iliid[Jave,,Iciiat toflu ckee'ywlh~lcuts which iLIII. sighave miseaoect oni inelattio d(e-
The stan ad concerning seasonal 
rte 4does not c outili lily

qualification reecti 
 cosL eiecLivenes 
 . Te cost of reloltin SIiys ual variationsincot does not.involve 
 ostii
t l s. o ofIO of rlcy in terill-

DC ET 
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74 
equipment or oilier expenses at the consumer's end of the line. I owever, State reulatory authnoritics (and nonregilateW electric utilitesmay Staoe reglato auhproviding electric service. A 

ies .... (and. eaonal variauols in cotL ovariation of tile rates based UlnonInsignificant variations in thesecosts is not Iecossarycurately to consumers to relicet costs ac-or otherwise crry out the purposes of this 
title.Sction 112. Obl gtions to consideranddeterm ine 

authority (with rwpect 
The first. purlose of this section is to authorize each State regilatory
ton-rt) id etnruato 

C.e.cil electric utility for which it has ratemaking
electric utility to undertake8eonsideroir theisanddetenninatineconrpoe,idtiit areferred to in section IiI.to uir a r 'Tile Stat ,each fonregulatel egulatory authority andutility to consider and to make a deterninationstandards estabished b 1ec)it" rsp. ctndarticidt or intervenor to any Of the six Federalau tlte)npae in 111(d) when requestedj to do so b aorl neoreenr in :any proceeding 

rre.a.. ratesheuetd~to do so purpose.is to set out the time limitations under wlich the processof consideration and determinationeach of the six standards must begin and be completed forThe section Prscrib the conequence offailretoffiltheth-ssix sandardster bywithherespect.....speiedWt ie . s Ix by.. " seciTe time theeparticulart rmiutility.n In that eventofetthe State regulatory authority ornonregab~e,which begins after e. r t 
atel utility,yaas thm ust at the next rate proceeding. ., .:... applicable-, a =n e ca sem ayto the electric utility

:i ot . . Pe-o, make the determine-
Lion for each Of the six stanjdards for whichThe confereesmade.been e.le intend a determination has notthat State regulatory authorities and non-regulated Utilities consider each of the standards specified in section1111(d) whether or not electric utilities, intervenora:aise them in rate Proceed.ing. or other partiesThat is tie purpose of the time limits
in tills fctioi o insure ezditjols considetionveryp tion being on tile State - - mr~ ' o.i;"" °" noe+wItll tile obli.isvIt ,withoun.wi h a , L rYy u li ru tint tioe ea aly W y, or no nregulated util-intervenors. ill slich & 

r ieersa. to initiate ent suchproceedtn yrroeeratio. ng relating to rates or 

ensideraltio ne ray
The -.conference substtite does not permit a 

any of thse standards forAtan - t.o"- 11'hieinitiate a proceeding for this purpose.been initiated under State law, a-rson 
owever, if a proceeding haseligible under section 1.1


intervene t;itl 
ma 


Pio se 
an di re qluire such consideration sa id deteri i"le rate caseParc onlerL. a c k ins21nr . .. ing. "!f" r ceein gdee nination in sucr,new notice is i.-quired if therel was adequate p r8o ready t li rinopersons that tile issues aiiay be raised.toiay no icTile conferees are aware of the problems of delay in consilei ation of 

oeof thil section for the consideration of ally standard upon request of a 
rate cases . It is not the in ten tion of tine confe rees that, the req iiiie ra n~tparty or intervenor be Used solely for purposa of (i .elayiligtile ratep1 .esedin Even anthiterven 

l 
re1proceeas. r in any rate case can-Seii'6nderaton a.at.o'rity or+ilregulted utility May take into accoun&in such pr 

slpeified in s3etion 112(a), the bata regulatory 
Ctandrin l" rgaanyy A rO rle prior determinationa with respectr e t t suhs to....Swhich u hdmuch detmrnaion was basedFanaja4tev--ence1-

a..e.. n was =-,.section 
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Any proceeding related to such dtclcrninlion inwy have taken calceafter the (late of enactment of this Act, or prior to such dmte, or iavebeen pending on such date, ulthough in tine iltle,- tworequirenicils of tihis Lille caes, theas IrovideI ill s,,:t 12.1 ipply. It is lot 
the intention of ti leonfereesithal na ilcluiid l ,bule iifI hnily c ll' n5i 
in accordaince wit the requirenicitn no:ecos i a t of this tL I it, I lie be~oiuI i . ofetin dturyninatin I IdA'., hlL ,.ne oI 
prior , niaLi-eler- ortcsevideinyce wisplaced. Rteliance lrolcwily jnit rciion a prior delterninution .Ijenldies il( r,liew Ih e tateregnlatry authority Or nonr.gnlatcd it iliiy friui ineliing litl everburdei is imp(ised unInder Stato law.The State regulatory authorily
gation or nireguilah., ,,lility hus no oblito make Liny delerininatoin under sectii II I (I) will respectto concepts (other than tile atnnudards listend in tit'!iokIare claimed t) conitri!uite to 11(1)) whichthe uchievenicnt
title, and f the Ini,' l(Uses of thiswhich are raised pursi ant to all iintervenor or I)artticilpilat'sI u sction 121 

ec 1. 
Section 113. Adoption o] ceran standards

Tiprpose of this sectionstandards is to establish a seconl group of Federalwith respect to electric utilities. Unlikees halished Ijy :c ion I11 ( df), tine first grouipse som e of these standard . ;arel~. di ve l yrelated to the late itrnictire of the electric iliiy, hit, radier r,'hih,to olher practices ofc electric utilities regurding teilnes and cindiitons 
of e ectric servict that may indirectly affect thde br ctur of f e 

The conferilty intend that ti discretionregulatory :authority under tls title of a Stateor nonregulated electricstandards established by section 113 
utility to adopt tie 

ment or not adopt theii or to teljIstile standards estalished by sectionI 1Ior lil(.ldnent Ihien 
r boaoad,,t o ln,g as the reqireinents of Ilas 1authority slid ler1 tide, are iit. Sinchutility are not required by th t..t sections Io ad ,,ltor

standards However, aby provisims of tate lawregulations that may require such oradoptionk or ilmplelentation are notaffected by this title.conferees wish to enuialnasize that for lunirli..itn iu accordance of the del-mnililawith paragraph (1) or (2) of ction 11 and frtine purposes of any review o fie considerlion and l ilnlit1111u ul jcanl'court, tile lurlm t d int.tn et f r i ss i e i i 
iil 

cs of this title slililh lnnent 1iden Sl tWV.a v s Cn slou nbl iled I(u.0SiSt leinc
l l 

Intlu Ile test. of il my i Ille Wi,INa.nl wbedsee en 11(a)Ici (1) hkind (2) is w l hi'nl hy 1rt 
Ie

) 8 t t Ill lun .liof tie titlc. The hfilntit lre is i at wilre at Stai gtlnltory coniilli-So ri 11113ki oIiO-iitotherwise a," Iilal ii i iil linies ins iiflivc i.i 1hr i lu typicnulil Stnine iin lmn1'ia nnlit Iii(n %V, 14..wliin.l-wlisied liai siectein it Inily 1Ieln'tl. a slailasru)
hc0 113 |en fliese i pipli-rei l 113, I I, .I uayI lie titi. !lit- IXrcc pul hctiih- llhriie,il 

State regulatory coinsiniitsionlit niun iro Illanit'y t.I31iiiit, tliltstandrrds of wetion 11:1. 1however, tlie conferees also intend tn,,t I i,,eUrlmes do notooverride State law.io o erd~ ae i wThe last inteltnce of section 11f3(a) slates hnut nothing iii this suhprohibits sniny State re-gululory aulthority or nonregid 
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litiliiy froli iillikiig. the leleriliiial ion Ihiit it is not al ropriate oIi~llleli'n~t liiy s'hi slhrd lriU.hllil IWieillilllcl its ,lilorityi pWise iny Snlle Thedarlilnln i) _italth Iih~r~ otrrneeslli.le State haw. The illieit 11 y Under oher ei0o- usefu.....here is to Lion of the Staidard balanced ugtilist, tile energy ,tlie saveIChtil lre-'ervP Ibi lis- ieblltii.''i lu over (lieof the Shlle regilalory unllholilies anti non anticipa_', useful t 
whiceh t ca lire of the bildiug. The ConlfereC- believeriv islil ig t le standard is stronger if I li that tileSIlate li a csjtl~u e ext. personif iig thI sjbaisll.. . .I .... t is -,t ". i...IiseSC tit ih itlidirt s rilig Cimse in a buillih -i iiiticailt anlotilltp l lirjl nsosre fjIIIIIt'lielits s is h its Ilse lld tlic ilistilftlioll or of clec:t.It: CINlyidel'and uaiike a deterniinalion.as rs' slii rc I l l~ ts to ho ld a meters: WOtllhie icl.A e-I'lect ie.fill.T i'loitrolsliearinig, coil- ~S a s i~l i.-il~n l tIi n t i lThu, in aing intention elicr e f i e c sis deteroninat in to Stator w i i e c s l c ~ ' s 1under esig iu sliis v . ' a rsec il 113, 1he State h,I l :lsitils o.r olesillaeregi.atory u.tlllority or iionregilated electric utility may consider, in 

ileties o
addition to thiie 

deteing the design or/iihilrs aihe , ,:lair: ,il3prlpllose-s of this title, ally otler factors wich State 
leating syst-ens, coolilg systei is, 

iOidegli (if
luau or uny olier.zlis:h elirgy ckinIwould permit for con.sideration in the proceding. 

sys1S ilbilildings. Rutier, th's standard go,.oly 
Iiling

J Ol 

~l ill,.iiito 


exUllih., if (ihe State cin.itlithition or Slitte law ailr 
to tle s-Iiois'e of 

i*..illilliOl'y MIIltlorily ill 
in the hilllsliig wil Ibe illmslliei','iI lilissrl'ternollreglltUltc t, l sirl"byWlalr any fiactoris uslo--unen.e. in the hearing record, thite a Il o ii id utility broad discretion to con- ilhlllaloappropiate, then those factors may dee viluul Inclters inltle sClilaruto dwelfillig Inlits.h COifCl'Ce .-lic Iht thof serve as a basis for thle dhcision tilu aid "lt(.-Viliigtli State rgl aiuthority lllor nonregulated recovery of exlienditures for pro,,isaioiliil ofr iulithsal a,verli.ilig iroiladopt anys-,ndard under this title or to reject ' uti -l instead.... lity, eier to "oher than sreoer frpt o fa elny tadrd'n• u~~~~~~nt~tcad 'otherwu 'hthanibit hitheg relarehiolsl,co v.yollevry fros omo idwlir cl"le ,lateiC,i.n.u 'J'issection requires each State regulatory authority (with respect (or other lie.r)' n l f it
 

to each electric utility for rei'0en utility Ityn(briith 
f
4,,oTtl uie 

iwhich it]lis ratemaking authority) and each 
bill.31 ie i tw ihli.o bill.nVithiit this cliilge f'om the IhlouOnregulated utility after ciaus-iifrom (i oIublic notice an earing, col t i estandards if,Iretocaryantiutth "r--- -" '-."-.-.hermintot adopt

alrolthesthese cootierdtlves, 
o 

could 
fionaie 

' 

plitical or lirOluotioulil oi'vor riteoihilscailadvlerti.siig if thlis unhl-lkkill, illy 
to the extent such adoption is determi stiiiihlrd Wlre

ate to carry out, tie purpose of this title, is otherwise ap al li5llditl.is collsisteiit withi otllerwise l)ropriate, dindloltioi of the stunllird does niot prohibit ailly utility fromalandlc.
 cilgaJglig 
n st i limust adoptp~il~this standarddto if, able State law . ilterniatirelated .nt le cc iwseo and to tile extent such adoptIC case this kind ofnd of service, of theititiol rsuc.. aaf advertiig. Theli Ileeyseii Itldr vhuh___ S to~priate and co...stent with otherwise vppli1 

!autortylO r ilit y wi tadvertisin. 
ao bsction (c)of this section,
tearo-ia ~tiuon is on a iilihty b utility slewhich coult ais tle pof eura l .reuirll. li< ,-.i' attach to dctiionti not to. . theilt
to se an a Te ere. ta ei w n tlp cisli irtae .lUliluril.- llofservidifferently fron thfe other standards in tlhib.... T.e eu treated -i •t!his provision s .e not section because such a case, the SLate reg hitor Iiautholrily ol. Ilisllri' hlisIAg erally related eltil'i:tthese purposes but is an 

utility shall state iuwriting w'ich of the stalldllrdl it. ias ileteri,,,,IImportant provision to protect consumers from inappropriateterinina-i not to adopt und t he rlr out iiili SLios o SonI tn o potct Brvi onumes foit rofservie*vary inppoprateteinia-be 
insignificantly from tieslinlaids spelletreated as atdopition of tiles-tanduai-ds for liil'lioses of this~stibisect iolii.Thia section required l Iis iol tiilayeach State authority and eachutility to examine these standards in a hearing within two years after

nonregulladoete ,.ion11btt ilt tionde. rut .Lielinratieaornnulted tile a State reulatolry autorit- This section was adopted fromThiityctio ,dos-not;reuir e ulca authorlt'e the l[ouse bill with icaliilicliliiirc.The purpose of this section is to atuthorize lifeline rates ,isconsideration Of these st Ieb kcaueS as Provi"e in section 112(a) - tillexcjiis ili
" &n raUmiestiel *ot "a,, 

whenever anr- vintervenorl u or liartici- o the Federal standard on cost of service (setiinll !m in any rate ,.,. .i aty l)()) 'rhu.s ifIjroLieling wt eletas provis od State reguhitory authoiirity oiriitl a sidet ith respert lilelllhi|ll Ill1111y, its4ctsdardo to I 1 lteili.s. ifa sete forthj , _- ato iifliy.in ~h
on n.,forth in section_ rd e tI eh~, be,oII(d). Noither does it preclude the adlopt la elletleruI standi-rd oil cobt oifsl-rvilI this legishiiiolpLicablt lan. adoption Of any of the standards under otherwise 
would not prohibit the adoption of lifeline raltss ats 

i,hg.h i 
lThe well, evenconfereesl.odificationexpect that the Illouih oscribed inthis section may 

h certain portion of the chirge to residential electric COlisilliers 'wouldm the not necessarily reflect (lie cost of providilig service to then.croen t ti-st of the standards des setionuay meet,, 
the tes~tof anpropruatenes in the 
A second purpose of this section isto rcqjuire eich State reglaoryunderstand J~t!Cui~tarJ~~te~u tiae h(orae in authority and each nonregluated utility to s elerline aifter illunesandadtth e i-ticutats ..... uti R ary 

" 0. & States (o lit.ti evutl(-il;.the standards to their particular situation asn documentedes) cml erseesin tilethereforerecordutties) 'nay choose to daldat henting whetler a lifeline rate sholdparticular utility, covered by the Itl gisluion Uli 
be iiileiented ifauthority of ille regultory uiullio't, unlyof the hearing held to examine the standard or lite niolir,'gUlalted ltilily, iiSii r lite ruiellikilig, o othe folloWing: mastermetering, automatic adjustnent clauses, information to consumersiinviederthat.w"iiimumprocedures for teriuination ofelectric service an 

a full heariig on this issue ut (lie Sliatie level, wilh io judgicit in1ssle•Vithreard tntivers che to the lutandard in Federm law as to how it tio 124wshallinothlWite . for master eein. d-,-.... -"g. 
ry pe.vwee metering,leave the matter of whato the,ed..conferees Subsection liol be resolved. tov(li

is a reqliirenents of(c) pirovides that, sectioni inot, lilly (o filenew buildin this section. 124 slllillto the States for their Tile conferet_-i intedi tli a (lieI 'eariig
determination, Tile States shul bePidrothsrqiemns 

be held after the dute of enactluent of Ihis legislation aild lute,• ill.and istallinanindividusdin hul udendvd e ythe cost of hiurchasnters in the building after the date of adop ceetlings field before thatI tilue not be refereniced us csiirnplyiig %iuli 
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102aids (in tie material relating to section 115) is to apply illte siemanner to the special rules under this section for gas utilities.Section 305. Federalparticipation 

This section is taken fro
11 the Senate amendlent anid grants tileSecretary authority to intervene on his own motion incertain proceed-ings before State regulatory ailioiities and nonregulateu gas utilitiesto advocate policies and methods that achieve tile purposes in section 

30 s r s n w acin1. n 
 th rt ,i d ito o t 

0Subsection (a) grants itow
tlthorit, inaddition to that containedin existing law, to the Secretary of Lnerg to intervenemotion in any proceeding before A State regulatory authority which

on his ownSes to gas utility ratesor rate design. TheVe ecretary is only to iater-under the authority of this section to advocate policies or methodswhich achieve tie three purposes stated in section 3S01.
Subction (b) grants the Secatary the nme rights as any otherparty toa proeateding before a State regulatory authority in which theSecretary -


must be rel2to 
Autorized by this section to intervene. Such proceedingThishowever, to as utility rateSubsection (c) grants t 

or rate deign.the Secretary the rghts as an otherParty to I Proceeding before a nonregulate. gas utility,.f (lie Secretaryauthorized by this
In the cse where ection to intervene in such a proceeding.
the nonregulapperutiliy Sets its rulesdretar ithout or rateoeegs t are propriate for intervention, tileSeretay tIs
inittnonregulate to review those rates or rate designs, notify tileu litof section of his recommendations301 Aa such notification just beto carry out thimade availablepurposesto tile 

public. 


Beton _V.Gas utility rate design Proposals
Both the Senate bill and the House bill contained a proutility rate deiluti it ,.yra.t..del,, ro .,.
Proposals. Based
... . ed pr v is ion on t a

direced to develop proposals upon tistrag to improve gas utilityonse study theratesSecretaryand en-isn 
n tere 

gas. Tne Secretary is dirccted toiontis after the s and specifie analysesa eenactmneno to Congres wihn 12 
A 9 lion 807. Judicialreview and enqorceig

This section provides for the judicial review of actions arsiSubsection (a) --, .'c,~ogltl deggr~l""rthis title and for enforcem entol the requiremen t of this tit le.action arisingSexpressly udrthis 
 limits Federal jurisdiction, regarannaction Arising under itle to ol- anitlettary may bring an action in ytispYtwotwaitiat"siat aion. First, thedue appropriate Federal court to enforce
his gar.... 

cre-

iht to intervene under sction 305. Second, the Supreme Courtwoul hiave jurisdiction in accordance with 

an 
sections 1257 and 1258 oftitle 28 offro tile highest court of any State. Aside frote United States Code to consider any action upon appealthese two exceptionsno Federal court has jurisdiction over any action arising under thisThis section provides for judicial review and enforceent of his

le in State court but only if, either, the person seeking review wasI.ticpn ritreo 
nlr rgnl-
zaifipant or intervenor in tle Orginal proceeding, or if State lawerwise permits such review. This conferees' agreement provides that 

103
 
any such review will be conducted 'itaccordaiice wit II lhe applicableState procedures.

This section expressly provids tht this till,. I,,,iuhs ioaut uivilyfor lite Stcrelary to aplpeal or olherwise .,-.-k jnil inn reviewo o a t of ftetaiiy aiton t oirir to be a party to alny 
orw apeal ofsili iyaction to obtain revirw or aip...l of suidltF inally, thisst-cti°n g;-ants Ihe S cr hlary ti ihou 1 )ril )tdisiali il | l I(IC i t 

as an Ile .ciinantuics curiae in uny judical review of arising unierthistitle.Section 308. A'elationship to otherapplicabl,:him,Since this sectin is )arallel to section 117(b),forth earlier intlhi lie explanation sets1 alentent reslect ing cloiLion 117(bIi) is iitented ric it juliWsinder s-e.to uppiy in It!wSite ille r I4i gs ii i Ptinder Ihis s'ction.Section309. Reports respectingstatndrdsection parallels section 1I(of lit h.!.The con fes 
inhl-i 1h1
explanation in(his statenent concl*rnIing sect ioniI W is to apply as welto this ection.
 

Section 310. •rior and prweedingsThis section irallels section 12-1. .cwdingThe coi (re.es ithiul Ieleiex pla-Iio in1 this statement concerning sec- ion 121 is I alply as wcll to Ihissection. 

Section311. Relationslipto otheruitlhorty 
This section parallels section 1:'1. ''lie cmi f.ruv.s iintiulh Ilit eXl,ln-IIL_tion in this statement concerning sect ion 124 is to appnly as well to I hissection.
 

TITLE IV-SMAIL lYl11(ilE(,'1l':%(.1IW1'S
 
Section 401. Establishment of programThis section establishes a program to be administered by the Scretary to provide incentives for the construction of smn:ill hlydroletricpower projects in connection with existing danis. The provisions iescribed below incorporate a loan programstudies and application lpreparation, ass t ie d l ic o rp ina sproposedtotlielpin fondthe Senatefeasibilityarat prorse h e en bilbill,l, 
aud a loan program to help fund the costs of constructing projets, asprolosed in the House bill. The conference substituile includes provisions directing the Commission to establish a simphle and expeditious
licensing procedure for such projects.Section 402. Loans for feasibility studiesThis section authorizes the Secretary t.make loans of up to 90 prcent of fle costs of conducting feasib'ility studies indI preparing 'nditproviding applications for a license or other Federal, Slate and local 
ape
rovals.
eTe Secretary shall cancel the
est on neaid alance and a"y

annloan granted under this section if lie determines oill.l nsI..iaccrud itiirof a feasihilitY study (ihat (lie proposed project would not be teclini,'illyor economically feasible, except that tie Secretary shall not cancel (lie 
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uniai - 104lance and accrued ilI rITest
if lie filds thut tIle a lp. 
oi any loan pursua5t to tile secticta 
 for tie lonrendic~atted that tlhere wan l . ntyin i iledi to pv .is.inforniatioi, 
 ya:i p~iatw e w
reasona " to sul_11'al tyfo icarryr loa 


m ihetbe found to be.c reawson 
sue 
abl h l t hich oui

,6 -tl 
i Woulehna vIln e fon d,,o bei .and rical. econom ically feasibleOrie boi 

on loen Secretary should take reasolale
s f tvail tlethe basis of vielable i rfo

thatrtheo salt to theSeton to determinermation, t -e thata teood.
 exists a reasonable iikelho atl imrj~ l m y b found to be both technically and eco nloll ,'yeldefeartblPtAny e n a to t eomntal and safety factors with environ-The conference substitute Iprovdlfl"etils Section may be used to defry anFedra fStatoe or local o partany ofan yteoncouragee- J
Othe rapo& f'FeeralStateroal agency as conditionrom such a n Of'ofereceigvingca a licenselio d byanyor-


ca
In . o r ow here the re are tw r sd..a ethe,al waterwayf c-ibility stu aydea or propii. . . . l, t h e s .euta ll.mayc approve (oner o j e cts located I sPo loan for a singleePropsin are P o!roe tlwi wnth•nmg.ar suc - evnhe prolJ .. Jity Prets. oSareu e (in..whihthe persoliso diJ w..ljntlParicipate)uh su proe-avo umne .gry "~in'a f s tadefortndiob'an would.ould..robll-


itdeqoatell informationc tonmakeaa determination concerninrymu i nth th ,n t le,topp 
 i ntor 


shall consult with theof the isuance hy tha,eeOtt), enitled to priori whethtleF, OnA
of the Federal Power , whetherin 

Consideration Thelon Oa prelinmine prni under part Ia ons;derat-oh , in (I 

oY n tod-cetermnmmisi 
os
ti ""iamctonlouchnappicaL" w by reasonSecinthtir ..not to m[ii~ me ...-,r,,,ning whether ..tatoimakea ro lyshall a.,r loa ,tnderitsuch priority iSectioa 40S1. Loan. for proj toc 

i s
Secrea rYIlaConfernesbtua to neludeto make loins Provisions authorizin 


teria set ligible persona of up to 75 percent ofet cosforthts O.-in the section. s Oprroct cot of s-m l hy ect It = cw "I roe w u mO1e ofhredrea ri:-- p ~a ltpet m.aticoasco-o
oceeo-t
other pulicsfud e 
o n-

nclsth proees should be included ies rei thprjetredir ncot tcostsonnece o onSincn liper ithvironnvnhul 
no .ai e
available, thelinl-sconferenceamr notbable ojectrecost" to the extent thatmak... f nce for that purpose,•.: _ sub 
 ' unlesstiue inr.; .Gaes financin is5tl,. __ t m e~ i; o
.' "'-_
make a comnitmen tt m l. - , r o vid es t at ife S ec reta ry.m atheson ithr*. of make a fa toapern whotosusttuph n has not yid).th,..at
phe th, haSeret mearequirements
opl
Persod (2), P eninompliancee .yairunlent the by suchWiihthe ,-Iin'on t shall ...., e such Pr.iinodOTwth-" 
ears unless the Secretary, incofsuhationftL"d for good n.suton.inpl ed with'teseheqire for go adeshoe 

Su
.he 
:YOeretat 

.confe,,ne 
enave refern 

itute 
en.to 

incorporates
applicants w 

a M l&
°niternat Pg wich thi od o direting te... 
 do n ire available 

i htry appropriate tode 

aifiezil'efur 11"c
out the project. It was tinieniled thatSh_11"e..:,,, nudhr this lirivision in.efof i i entomit nl ra a o fdrof linancing are unavailable or, if avaihilnl'i, ae.i only availaide at a coSt t lat nili t. reIhler tile pi-jt ic oim iall feislil .'Theconferees also agreedhliity of that ai ill)lr t pMit;ofthe Secretary under tle sect ioni is 

p;a lilt I'hsillsi
froil the III ,'i i gerzi"Cinvestors)rivate sctor to lrticipat in lrOj&('S withto Vnalillicantspi ae s uc s o Inn ig fo s idwho iv tte Secretary's Olialito have not inlIn directing hlie 

i 1h:.st hhil ready acces--sSecretary lo encolrl'ae 
Joint mleipartic~ialiile !lw eren (immittile eaieis 
Iy

sithe ('mraion if broadest pmiml ltwoe tlalioied
r btwleinl. il dvtS. fotll"r... li
lier
utilizing energy fromn cach individual sinaml hydroelectric pr,jectrather than to elcomll'ge cooperation between alIq )licanils for two or 

projec ts. 
Section 4O04. Loan rltis and repaylet

Ti e c on fe renice s u bstitute n el iilll lltthis title shall bear interest at the disco,,nt or interest ate usedi

to 
l ro v ide s thu t e ve ry lia a ul mlia 

tnder sectionand shll for80 su'hof the Watera.slesor(irecs I)evclopeibe terit,at t Act of !)7tie Secret iry ileeius aIhirll,,'iale, l.,tiSTPn1OPles(liet-iSiccetaryldeviofor wiLlor(2) 30 years heasibiloii 1 I t ii .l(in ile cas of a loan uiiihlr sectimn 403). Ain ilas 

repaidl on loans Ialidle pursuant to this title shall lie deplosited intotile Treasury as iiiscelluneous receipts.Secti 'n 4j05. Simplifie, and e.petitious lWivisiITile conferencea sih-stifule Iprovidhes prIc/iluresestablish program use bimiple that fil, (: ll si a llto m monprojets and eiXledilious livnilg )riei c nmionwitherti xiotnuguunuerdures under the Federal Power Actprojects in connection with existig for stainll hydroelectrici powerdltllns.
Before issuing ally license under tie F, liral Power Act for lileconstruction or o 
co 

ration of any snall hydroele.rie iwe- irtrthe C nn in iss io n is d irec ed t ,asru to or optiS ssess th e sa fe y to 11fvxisli,gst s Inte ruct urli-nny i)rolmsed project (including possilble comseiivtnacis ass.No'ia.t4dfailure of such wit Istructure), and to consult wvili 114t Couni,:il ofn il-Quality and the Ilaviioniieanlal Protection Agei,.y witi 
respect oile environmental effectsgf sielh iric,'1.
Nothing intis subisetlion cxemi~snthiis n
l~ir i.s !, ally ij'i-vt' fr, tially jIpplivahh~eitl.,imi i i e r t hioH atio nali n , l P t~licy iAE 'lviron ,l(~ ct'o f l9 10,li,t s 

Fish and Wildlife Coordinatiin Act., (Le Endangercd Speis Art, oiruny other provision of Federal law.' lie Coniimission is also directed to ellill-a pg apfor siall hydroelectric power projects to liim 
livaills for liceiesother nssistance for the design and colis 

131ae ise lblillilhifillills fallriii
nil if fish 11i| willli ft.fi
cilities which may bo required iucomieclion with any dveloiili.,t of 
spoch pdcjeciL
ectit 400.New impoundnets
The conference substitute providea no authlmrizationfunms for COamuniction of almy now dam 

fli IIo hii if or ollitr imor.nluwnt, oI Ilma
simple and expeditious licensing of ally new dank m.ol licki- inmllmmlldl-
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Tan'- Th,-_- tion does not restrict authlority available tothe Comlmis-Section
Mon undet 7.Auth oer nlurizion 
 to tmitted 

The conferece substituteauthorizes the aThe onfsclear rriation furecofapplicationsene sustiu ..... P
he apCliofiscal Years en1ding September 30, 1978, September 30, 1979, and 
eac o
tePtember3ol980,$iomnilion forloans tobemadepurstato ton 


the8.o .taeP 30'17rec
402, such funds to remain available until expeded. It alsothe lpropriation ..ol h... er nig pebr
a . uthorizes0for ech of thle fiscal years ending Septemblier 30,1978, Zip ember 30, 1979, and September 30, 1980, of $100 
the loans to bie mnade Pursuant to section 403, such "'1iion-forfunds to remain 
Section 408. Defim'taonm 


In definng "small hydroelectric power project" for the puirposp oft WK,the confert; intended that the phrase "at the site ofan exist-log dam" should be strictly construed to mean at the site of an existingrojetee"includs 
yInterioronJ'U teri project costs" includes any insurance costs related to the 

TITLE V-CRUDE
, 

OIL TRANSPORTATION.ctio. SYSTEMSW3. DefintionesThe 
In adopting the definitions of "crude oil transportation System" andnthe eLoeagent 

.eanil interes. 'c-Ma nd proect,, the conferees agreed that the na-."from ieqI9 tOeration ofnew systems for deliveringWest to et.L The conferees. also agreed that, while the Longcrde il betwn proknowi ppitrvea, is to becrude oilten o on o a pipline to transportaPecic known route it isoio transporatni h, consideratn, c e 

o trnsportation alternatives serving the ,orthernr te Tier States eitherienor therutetobolwed. Finally,Be .trect cnd any 


il Un freacrde oystem
rgardingone shall have no-beari 

shall be treated as en-- nenderation or decision 
lading the other.'eto" 1101 A PPU0atioft loranwe -- 604. " tataWij 1, beang onOfconsiderationspropotedcrdOroidecisions re-syf aew s rmprection 

CnferesS adopted la1uag providing t p iranrude
rtie p that applications for thei
:Ii0t d t Secretary 

o I Onde portation systemshall beSbhdayaf the r con"side.dateoftmenIby ar u the ct. ..the nngof ry before the ,. atei th the Act. Applications receivedarhy durng O-darm ieatcoetionad peri,, beginning on the 30th dayirllie of ble , if the .re-"-(2) 

thted in stha 
~ 

c hae'Tcmn,.t
beonuld. s, wh

nad rin 
.urn 

e 
time 

ofther psas c n
tary~ P at iCons idnin a 


isoinrhena 
li t 'htsuh
. iner t and thetsch 

toc wbile itttlTtr ethapOrMot was the intent ofystems sub-
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pursuant to this title should be given full consideration, it isnot the intent of Congress tht the Secretary be required to entertain 

which lie finds speculative in nature and unlikely to beapproved within
Section 505. fevi.w 

the 
zchedule under this title.time limits established 


Thu conferees adopted language directiig fis 
Secretary to estab
hsish ann expedited schedule for conducting reviews and makcing recome p dtd s h d l omendations concerning crude oilo transportationd ci grve sy."telnmss1t 1 iiknoposede onill 
plctosudrtetteapplications under the title. The conferees agreed that wile it is the 

intent of Congress that reviewshandofrerecomnenduat ions pui rsuant to this
gvdta hl ti h
 

title sllould be expedited, it 
 is also the clear inlent of Congress that 
the schedule for such rveas to limit full considerationn eomnain o es etitvof reasonable alternatives ta oljposilily lbe approved within tie schedule provided ,Imler t hi.4 it h-.The conferees adopted a provision authorizing fle Secrelary of Ilehis own initiative, or on the request o the head of any ,ederal agency covered by the review schedule established pursuant Iostilsection (a) of the section, to require that an
~dditional informationtas may be necessary to applicant provide such
onduct file review of like 
a licants proposal.

conferees also adopted language providing that nothing inIliatitle shall bar the Attorney General or any other appropriate officer or
of the Federal Government from clhallenging any anticoinlptitive act orpractice related to the ownership, construction or oplerition
of any crude oil transportation system approved under the lille.V ihey
further specified that approval ofany such system shall not be (leeled
to convey to any person immunity from
create defenses civil or criminal liability or toto actions under the antitrust laws, nor shall such ap,roval modify or abridge any private right of action under such laws. 
The conferees agreed that the provisions regarding antitrustor lawsthe existing relationship between Federal andSlate antitrust laws. 
under the title may not be construed as affecting State ant itrust laws 

Thus, for example, if a Federal law has preempted State law,awaiver of any provisions of such Federal law shlull not be construed to
a 

reinstate any provisions of the preempted State law.b06. Environnental impact statementsThe conferees adopted language requiring that on or before Decem

1, 1978, all environmental impact.staenents concerning prollosedcrude oil transportation systems eligible for considerat ion inder thistitle shall be completed, iade available for public review and conment, revised to the extent appropriate in light of sueli c(ninent andsubniited to tIle President and the Council on Environmental Quality; except that in the case of any environmentalconcerning a systent eligible for considerat ion and filed under &ection
impact stuteuisentof the'title, mch actions may be tiken not later than 60 flays

after lksveernl-r 1, 1978. Thie 00onfumaes agreed(U Ilust for Ilhe llXdl aofthe section a "completed"es ent environineulal impact sateme,,t means aregard to which lia .ctions of the rmronsible lF.deralagencies have been completed and does not include toiany court review with regard coinjlel ion ofto such statement or such actions. 
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108ktion M07. Deveioft of t z -Pridn.iti ....Jlall makeA, decision withn 45 days on wpios pro-..,...,,0. .-. r~~~~~stasn. .... . . 

padl i Jay, shall be approved. If tile 'resident delilines d-t ali'"06al which fid lata appears to havt erit, le may delay i de-Caiion for ain additional 60 days beyond the 45-day period provided 
In adoing languae -6"'rttdettig forthi mtheigatriteri • ,.ld :iionun,:rn,. a.:_b, onsIsld b 

t iw 'resaldeli in ataking a diecisioni under thle section, con ftetllLe ecsgreed that thIe provision requiring the Executive to consider the "en-vironniental il"maacts of the proposed systems and the capability of suci"
sYtsl aftolde n 
 it- en.vionlimlental 
LIM 

risks re uling from transpoila.
of crude oil" should be understoodCongres tL- the Executive should take acLions tottig forth 0A intent ofas s 

mniniinzz,, Lbth ex-
iting and future oifnvironmextal risks trmn the tnui orttxion ofcrude oil. In specific, the conferees noted that there are environmentaland economic risks a.ciated with the existing crude oil tanker trfGo serving relineries on Pugeninal n reou. Riks Pugt Sound-ao d--n "inrfvaluable and irreplaceaietait resource Ri,,a o h
iumtresou econmcally and a,09etically inpor-rceependent on good water qit-y it, Puotsubsataially d't " . , f the. e.x[in 

getSomim wouldSu.st...... .l; " reuced ei ' i ' m ewt -r uWashingtonm refineries werelifilictid toand•ilized am d a northerm crue oi ldeliveryuk e lk coasta .ito . '1 1 118 p os it io n is 1 if on;e iti - .f,-- .i.. one, iLs.lh 
g 

oeo consistentI with the federally. . approved, i fQWisi-. 

.ectio 608. Procedure.forwaiverof Federallaw
rihls liferees autiorized the President to identify those provisions]'fFde6rasportation aylm) whc , in 9 nalthonal inton ofi. , -.,u d ye t raion e wdin-th --=--,, • eruemladbC r •es asesidnt shul be wave in$'detennined b t e heloin rtofnIste cn ope rtontshould be waiveinoie rnprttoapprvcd uinoroeafiOn of any crtue oi tLngrtationsMidhmd projecd, zt

mTl 507 of the title or the Long Beach-n s agreed that this should be construed as nullthe eProfsr agreproat tins sfho . 
w re cstrnag the iionola 

SIt.OfrAPrdenoproject oratatsuch tconsidero r ana,prov d nYolwretiintelocatiolcm 
ca 

or related facilites of 
T.1determines

project or 
such
system,

waiver
and 

to 
to propose

be in the
the
national

Waiver 
inteeat
of Buch provisionsho 


.m onree1ulo aopted---- a rovisn
on e a ina inteorest.ndpovi.. sLecifying the language oflthe Jont reoalution to be used by the Prmient in Proosing a waiver 
Snd theSenates..Of Provisions of law under this section and establishing procedures foroie8 jont resouton by th house of Represent-

The conferees agreed that all the provisions of law, if any, for whichtile Prsident Propoesa waiver in connection with the Log , i,,Wkidland project shall be included in one joint resolution whicl mnay
ta atmed•e nonytime after tie date of enactment of,!U act. All the Provisions,of la wv,if any, for w hich ille " .orn.a waiverin connection with"an ap ji'esim't p oproperty272tem under this roved can o.which ay adito e oilttteisaleransportationsbe es u t sMal i anothr joint resolutionanoertert'oo thn ent has approved 
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Ol~eSO lyj~ltr.Allt~l10A t (ie time of subm iss~ o( o g 'e f .l ~ l lm ui n p o

poing a waiver of provisions of law under this section, the IPresident 

shall specify which system or eproject is tlIeiubject of . ueh joint re.ioluion. Enactment of stch joint resolution, consiheiatiiiiits of (lie section, shall witli tile remiuirewaive Such provisiiis only fill the system
 
orTproIect which reqes is the slhject of the cthict4l joinl re.,hmliolo.
e n,,tem thlit act ioiis by thle Sltbe f ( 'uslifEuria haverstilledl in dlelaysi ireitlu le cols[ muttioii 11(1 opera nlorotjiect. TIhe expr dl en rciicern f file I Aag Beach
tinmihig dehiys oh 

ovtr ill 1 iilmifih y . of onathe pmrt of te Slide hat may sit %merbely are (lieinterests ofthle pelople of California aitihie Nal ion. 
TITLEI VI-MISCELLANEOUS PIlOVISIONS 

Section 601. Study concerning electric rates of ,Stte utility atienciesSection 601 is a study conceriamg (lie effets tfe~u 0 sa luyc.loigIeercl nrmaisimis of Federallaw on rates establisleul by State utility agencit.s. Tihe siluly is to lie
flr i~eo eea

conducted by the Secretary, in consultion will, (he Cummisision,hropriate State regulatory authorities, ant 
ap

imiterestetd liets. 'h'liesecretary shall sulait a report to the Congress C(ii 
 g li uls
 
1z 

ho f e sMu d ., w it h in a y ea r a f l "rf ill d a h;o f e l. , , l . t o t h AI (lit At.Tle conferees nten tatthe ter. "Federalvironniental laws, health anti safety law, o-
laws" limt imitlulte cmi-

Iass laws o- oththr laws lotrelating to the concerns eX VshielsI II the I h,,,s. I.Ovi: ion. 'I'le s,,t i,,,,also defines t;he tern "Slate utility ageny" as'an ,agi,cy of asuldivision or agency thereof or any puliic power district. 
,ilaOwhich is an electric utility. The tern dtoes not incltle any politiclThis section is a modification of a provision in the fhouse bill whichrequired rates of a State utility agency to be basetl on tle totail coss ofall electric energy generated by all facilities of (lie entire system nftile agency together with all electric energy imlrch.asul by theThe Ifouse lgei.y.irovisions prohibite~d the assspecific generating facility unmi 

gmnig (f the ,Uttllt t aile corresiandig cost of electric .'ervice to a Specific customer rather than aggregating all owllnut aIresponding cost m'of service for urmrposes of the rates of all electriccu.tj.omers of the agency.In adopting a study in lieu of theagenmladh remluirennts incthe[louse, the conferees do not inlenm l y rqu re e ito affect a St,,le's or Satets ut flagency's determination as to how it should estailish rais with regard
to electric energy or to affect te auhoriy of ie Stale or Sate utiliyagency to continue, as authorized by law, to follow present practices in 
this .eav itSection 602. Seasonal diversity electriehy exchange
The Senate bill contained a provision tihnt wouhill authorize the useof Federal eminent donmain authority fly privale Parlies to acquirerpet in e necessarylitereststo consltnicts s n ce ar to c nit n ct ann ele'triaill trths inasiollmecalfed the Mandan ti al iif ln si u 

South Dakoa, and Nebmska. Te exercise of tIhe pwer of eminetdomain would be conditional onpermit for train..nisio the pa -tiuemaLia'ng a i mhmnmilfacilities #it tle iiteralitinal barder. Tme seouse bill contained no comparable provision. 
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110h1eC. 1 s ulderstand thatcomplementaryto facilitate the exchange of eleai 
ie purpose (f tile Mandan line isseasonalconrue variationlnit. powereausnalviati nci e r t.tki to takeadvantage of tiet ... dang otieThe
the n n.... ur dem..dan
which the atnada an l1tfLtesthrou/.lacontribute Wisgnifi.u.1.Y would Pass. Such an exchange coul0to til ire eflicientPro ucion useflseiti,ll 

of existing power40sources rt.. lou 
-q ltil iItr-fil J)esue 

for coustriltin of new genere'ation facilities. Te conferenceO e il piil r -Ps ubst 'Itute ezia l lis lies a l c la l is i a torigits-of-way provi de for (likeacqu is itionfor tile corsraction ofaut°o t e oi l l , and int erst ate na t ure, nj uy rehIernaitq uire t ie 'use o f suc h 
i snique3 i aar,ternai ot 

of this line which, becaulse of its
,roweerlalons er 


re,,,that
used, the determinations required by this section must be made and 
t-Y
must result il beforeain affirmnative determination by the Secretary.the Secretary nakes 

such authority 
t he lay Ift tsubSecta required determinatons, the conferee beCthat .2_ "Ilia hae toe fulhav amtie;"~rta autroincesaryluhrnee,-sary:- intend 

toto expedie thei.ad on lcouc e i tee to tl rhovizn S
discretion tho Secretary of Energy in histo acquire rightsofWaYeminent domainthrough tile Above Stitelfor transmission facilitiesby purchase,
Thon feri 7 U~~~~~~a-ie ~~~~ including-tio.-._n, S°nery, crco tf rr e eia vet tltincosts down thlugh thi e use ofof be able to keep cquistminion 
 after an Opportunity for public hearings

purchase authority. Before such... 
 .
 must make several dctermintntttils. .P " : arcsusichangeofpwereis in Ie must determinete public inaero,, that the ex-t, and that it would further theo. tion10 _ anu 
(2) of this Ac.the conferees in subction (a) (1) (A) It is the intention of
considered to further these purposes, it is not,nece. 

that, for this exchange to bethuPurPOe must be furthered. ?ha.ie conferee that both ofurther the puroe intend th-t it wouldreferred to in section 101(1) .
thee Purposes are furthered and tle other is not 

and (2) if either of 
.. 
 ...Vlimpacted.

' The Steretary
way and the construetion ad oetinofmust also finalthat the ac 

the facilties would be in 
the public interest. He must also be assured that a
usiingetavelv
'eomitinternationa! to rig ts-of•-u.u ,
At eh 

border has been issued. In -.diti.-
ro im tu.tode h eterslt


Ion euien Stated atro ahasth is moo outcat d inthaistoe . iti 
itoe e el th t aadportiontofmthe,s n, i mrliaiiaSulisieeCOnSeltation with the Scretary of (lie Interior and oilher affected Fed-

e al agencies, that each fmust determtcine, afterconcursttanu reisuion with the location of the route of tiltlitie acrs anya rederal eu 
oederal lands under their jurisdiction andtt Te
an tivo-tlated s tisa .7 is proyisionsm ill iseto projectThe objetive-,r rovision to pt
iuthority for la
iansehoef he St a e a proto therav
Sect al the" con ference 8n wh atfoisan e su ubstitu t epro vi desthe Sr jco to til a aacoprtwi ility of fun sIng what is8 appropriate (lie States ilana proviaean ".erllroute approved by One transmiisson route. If tle trallsti-"sionState does not al)pear feasible or in the,uilic

Interea or if tiar States are in disagreet as to (le siting.- of fileAndtorevelopioua
the 'd to eZ e o 

th~ i ~ tsa~~ ~teSatn es t iet lo t h t i a i f c ierns iofct r r d m e s t e e na.o~ St~ ei.;reg 

y oary to exervisL e mii d dma i I n ll Il. Ileanthorily of Itliecarried out in UccOlaliaceSeerclhe 
 xec
for declardtilns of taking ail othr 
ei~, ~~iwitli niorlal staitiltory ircovisions providinagIllters 

ol
 
alldtr .,'e.,h4r law" ( i.e.I Rue 71a (if flit Feal.'S.(. Rides of Civil257 a l 258a till(The section reieus Ilnt the St

ri)l

intent ion to I.o-dle . tile right -of- wa i ilic of hislIe he 

p xat-ises I liti- o power (ifen ai n iaie.i )wifNCItlS f Ii t Iaa11aN~y ilo iha t111sllctfti-toie l e t ii ~i ritbl~i tlhlstire i 13' ra-lliofa.g t - f a . Si dnl a ect nia (Io f (l e44 1 Slr ilvi t t ~isI ioacaleb e~ a e al s t Bt a~~ a~ i t h e t iisitled for file ciossiig of tie il,,erlatianal border, Ilieoarcilaills ilaust(CI, 
 Ikiakeof-way, ILe ioldlrs of 
(lilg Ctlael'lig th.fithe aillit -liet. . cro. esaiig.show i.
tCl'ny ' are lile.
by cniadenutatl Illl 

to

ucquiro itie right-of-wity, wiahut UilareasoiulIly ',hl:,yilng vo'l,.t ,l.l io-,
uter Statl laoity or
1- I'haitnegot iate for Ilie righl-of-way hiey haive tal tittZes lit.'halv-)eai ii1inal,h4.ory ugr-eenaent. ''lat(oi ,felesilitlil tti l'a,'h sil isfi,,.-Ithat lit. Seenfatry lit t1dIlyt
h osf ief hermitdilhmnilell, ill tias r. 

i
 

that peinllltts h i....la'I.. ,lt
y himself ites tillal
te lut have leen unahh.to do so. a~ve e all ';Unest eir'ilt,(oi igo
Subs~ctioii 01)
ired h providesals uiiie a) retary to for flilt!ralsfer (iffile "" htlie t e 1jtth Iright -0f-Wly lIW.hv holadersIaaifr " o leL3lv" i aghtOi n-1 aylto lieac 

lt ti itel intile i'ra ul. Iali."',hl,,t.,,,ls ,',eiit s 'i'iaaSecretary conll, however, reach agreenlenit \villi Il hliol-Sha
provide to hin (lie funds for (le alciuisition, inilllalilg,, t he.costs, so that lie doies not have to use 

Ilay
 
fail to make th. lpprolpiahtel fUilad]. 

ral ie"itliiliist 

paymts requiied, theni(le If the hodeh..rs-i -to -evre;iry itist offer (lievay, after a reasoiable lie,nal owner couli to (le orig taraa i, TIhlie o,.i.ireaclitire it at file Snatie .owne. 

1anit1. peail by tile slrel'ait-yfor the right-of-way. If the original ownerit after a reasonable period, thien oties inot wva to reuileo t he r ile Secretary canpro visio ns o f l a w. li.n,)se! of it under! --u u~
 
htr ion (e)iirstofwmakes it clearn liat. ihe sectin idoaffect Federal laws govenuing s nt Ill aFederal statltes relative to ederal lands. Tit.e irait 

illy wayIationll lirks, fishearning t c e a wihllife ni.refug,,,o1fli oilirthe ere 
e ue of those lands for IaUrises a loer nr nit lluiric (hanii gesor tia, for wliviIo olhiiraiviianis Woillthey were nequired or withdrawn.Thmay .etauttflidfprovithiisnaapply to these rights-of-way. They are nit iiteh toe i oveidenor a ff cted in a ty waySubsection (f) ly this c ontfere nce agree n t.actions taken. 

requires an anitun] report to Ite Conures.s aboiil tluaIf the Secretaryagreement ilk does inot. take any actionSection c. any particularyear, ll report isreiluired. 
Iunder tiheUtility Regulatory lniitittde 

TheSenate bill contained a provision that auithoizeda (lie Se6wcretaryof Energy to make grants to anA instite establisliedoc iation ly (le N io illof Regulatory Ut~ility Com m i s ioners e S la wtulatory authorities "to provi adw il i n indepen dent source of applied lPro -nomic and technical research on critical regulatory policy issues andl 
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with imk ,ed data retrieval systems." 'ieIlouse bill contained no
The conferees adoptedco r aratble provisionl a modified ver.ion of tile Senate provision.Hatching grants were substituted for tine 100 Percent grant o ta n d ncotltained 

rondit
andand conditionsins thattil r hecret'~ 

in tine oriinal provision and restrictiotat tie Seretary --Y. - n- oe nt en thte wereayimposplaced n teron tile terms 
an co npto i ecua r Se re Y uposer On ly s i on,sure that any infornation gathertine ani coio s s ie de teors. psublic, ms n cessary to admini tmnuied to r t i section, to as-by tie Institute is availableBupport or Op np n n. 

tet aonofPtinel'cn.rere to1^:0. e naiue . Offie Federal filnidtie public, au ~".... . of
tuprt toat iviten g 
nstr his ..a e "-J -ltottifensres cmittee
ap 
 ivelnge
of 

1e ated illotatin d I SaeO reversedCongress orIL"provision which
SThe Seate bill contained a provision
Servic. Administration decision with reupeco to rent allowance forshica.potheon._._a General 

6O lceo
was delete Provided to tile National Asaociatio ofCo m UtilityanDorrVts,si oner. The Senate receded to the thisin tie conference substitute With the anthserstanthe GnrlSr-teudrtnig 'Oosea o y U thtdistributioni~tGeneral Services ngAdministration thatwill reviewconferees do not intend that such review in an 

its decision. Theonerva 
sult of such review. The General Services wny prejudation thcouldre-modify,or reverse the dcision 
or letitt mnandi-volumes couldSection 604.eoal research laboratories 
o conference agreement adoate amendment tg with some modificationsorom ti e Sen-tento tne Surface , to thirteen tine number of insltitions ofining Control and Reclatnatlion:ee Actarholaboratoriheprent willtbeyeotablerhed.Natural title I V of tinlaw.i.. o. tdeition801(e:prnatD 7Uw Of E e giren dof tl designationsi si8a, made tineAnU ~ o~t ebe made, asreuieid in.ti 

in adoding morece ation do ot iten toor slow down te1977 law d * o thebl08 r.tie fisantZ ir rlatecontinu. the requirem. actions required bymn sueh the tt 1eg te thfi bee locate--,-tioP&"fmentThonly in aloabundant coal reserves. The other three are not with
ured nto wth 


in such States. oh other two criteria of existigrawa to. lloffoir thethree additional institutiop pro-ar 
de~naion05. °n 'v
ura gascm
Bdiion 605. Cossrvredntura g 

mentRegurotoridd that no action of thewouldrgy Regulatory Commtson shall directly or 
SSenate
amendment providedha 
 o .n
P s from any natural gas utility ifate ut l tndnn ti A o uil;e t atra lhAcl cthn l . f or. nd re t d ake t hraal o ct i ou o f SUChncuselmr. was set forth. Tine Honse

c o n s e rtvc dIollctCni - ie s ir .Oovef
.custo erentesutitute among tie itility'seconparable 
nor- Cu.i..e provisionPlans .ostib,b .utilen mh~e~uli with tiismuein the following man-t "lns-
"are ,,inuct--- to mestribution compla,Snoaln ,i , ,u-Pm tie delivery of naturale cnt u ma curtajls~ut Plan is deterbie tiement to naturall efl ) •ac. demndslie In moar as underinufici refere,c, to the Priorities of use,tie o 

113and volumes of gas used, by its customers during a particular base 
period.Since the base period, some local distribitioi coipanies have etab-Iished conservation progranis which have conserved natural gas. For 

Ie a eet b
 
examnple, us the ix~tilt of a 
residential 101con wllbeprogrinm ctablished by the distribution company,nural g.18 Hilly have been madea va ilab le to u loca l in d us t ria l u ser. I f t ie bas:e I i isl p oi e o id ated, Lnelaser prolil hi s lo a h sri ni n bsrts(-'a ;eriy 11i )11 ncof this loal distriutiion i cnnl~thInl e l w cpuni ud aIlocal distribition coPuny s 

ellin thereby incuide ar e ~ O ii no ovp i rt entitlen,,.nt c,',,ld Iesa d u d rtc'a , i c ns a t
redivel. llis
result would discourage local dist-ibution chmlnmlies 
 front establishingsuch conservation pro11ra.Ifeer
.antupdating Of thle buLc priodl occur, .seti,,, l
60.5 requred a la
under certain circuuntaneesaeing used(oinaniissioinfortlnn,,st consider volhiniesSale rioty s tieconterre whnich tinegagas swaseiioritfr le ocproitrefo-
y o h c i used inntn tslte g s wa s l i-ii asecnevto company will i 1 r orb s IpeiuI.ei 'I'lnls~orln d h s anot be penalized for iinnplcneuting a

sion swneThe Comlision mest deterpjie whatt
coinevation ieasti;ogs qralif for onsideration under the section and the mthods by which tho
 
dated by of cAnserved gsiaw.The are to be inasred. It is tile inlteIntiontconferees tlnat suchconserve of tih1 

ust beLt
ieasures inclide any coni.4rvatfion nnniasnnres inlul-Lion measures 
gas 

edirect rsit of coithervaiapleientW by the local ditrilvtioicilnpiny.of tie base Period duta, such as tie revisions retjiired iin 
.Gn Policy Act, of 1978, would not trigger tine application ofexamnple may hell) to explainsin
his section. tine operat io of tie sect ion. A local 

distribution company had cisioners using natuiral pts inntie followingmanner during 1972, the bas 
period: 50 Mfeccf for 
'i
IMcf for Priority 2; 20 MMcf for Priority 3.servation progrnm, Priority I 
As tine result .f it confor Priority 3 uses. lihe users saved 10 MMcf, which is now usedPriority 1; 30 MMcf for Priority 2; :10 Mfci 

new use prolile, tlhrefore, is: 4o h1lhef forCo.issi chooses to for Priority .1. If tinpdate tn base(;onmsere. riotinetion comipany demonstrates that I tieisr itioi lpeat lnriod aed t(hletIe 10 MAcf I vnl
ise rved by file d istribu tion of Priority itribucfoml liue wispany th rou gh a p lpioved consv~rv alioiimeasures, then 10 Minkcf used for Priority 3 in tho revised IMs lielriodbe deemed to be used for Priority 1, and tle revisedwould be identical to te use prolilo
S ection G o. lely earlier profile.Volu~ntary con erario , of natural g',s usc l wgtIdeafalv 

'/ib r
The Seniate aiendmneut directed tine FederalComminssion to 'nery Regulatloryromulgate regulations unnlcr which ectric tiiiand major fuel-burning installations could voluntarily transfer theircontractual rights to receivenat,,ral gas s.plidies in exchnnge for j.scoipenation. T _erulat ions were required to allow sich wiles mnly 
by tioee electric utilities anti nibj;r fuel bunting installations whicl,
on the (late of enactmennt of tie legislation, own or have contracted for 
inatural gas supplies autd have all ability to Iturn. heavy ietrleoin finel 
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oil in lieu , natural gas. T 
 leSenate provision authorized sales for amaximum of five years and in no case were sales permitted to extendbeyond December 31, 1989. 


Federal Energy

level ofjustconpnsatioR whiclty Commissionlevmouel-Of ustpe was to determine theor nstn.whichcould be received by an electric utilitymajor fuel-burni.g installation which converted from the usenaturl gas to ofheavy p~etrolem:ni fuel oil. Such conapensatioinclude 1 was toinld atat least:tlest oflolI10usittdlevyphl

(1) the cost of Ilie wa 
e ,1"~bttuelev file]-tu (icost Of transporting, handling, and storing the substi-tute fuel; 

te 
()t r asedto use of thecieney; and t ens and maintenancebe.. uland decreased fuel eMl-e 

(4" a proportionate Share of the average co 
 of tie seller's gas 

bill Also Provided for compent-losnrevenuedAe to the tranefer of contra, " y intrastate pip_I yve natural gas. uai rights to 

qfrO ione 
8enitt 

of the 
amendment 

Natural Ga. 
Provided 

Act for 
a Statutory e fr tnp~i 

~tracts1,nfliactualinteret under the section. 
e bral 

oneeneedebla 
S Orner to facilitate thle conversion of electrc utilitsor n isection, eue-bu 


P rvisions s fuel oI the confere
ptoleum esagreed to substituteria ased po theSenate proision The cofere e substitutefr~ ~ coh mnmainit eso ta lsh amechanism wh rebY the trans-
11* rofone ty C oine ssio in te receipt of natural gas may

applies nly tontrltate naturaloas A at iacil n !m, .rceivedb tc "-eteeoa ursuant. t p.coaciti int or P ber i,- oisaenitee into be-fore - - r 1 97 o
idw ule .mmu1ftr.. °pebe.nt . 718a .. t - ofe r I• interests by 
......i co- ral 828 to an Inter tat 1e rve, ann.- y served n ,n p l n , o ar e i.i.so to anyPpne,or to anys y intersta Pi eline e 


which tie 
 autrd 

=m" t rnyequires tile 


eor rneoint o Pielnefro hthaoutyhihth 
reeeimed to establish a m nism foranytif y n= ieestuder ion echaisithepersthosn ecetion eruo - fornserbythe c taferrtitere uer t. i n con-

.deced t asont ih etion actually re-h the costs, actually incurred by thealusf"erce edi tiera he substitution Of heavy WroIeumg s ,under th it e-.of, um inejues wre tin, to uker y e 
.er ti se-, in 

iAt6: t ltan=ie. r ' ,ierOp onlicosta 
n or equper remtio alnt nc eas da d aemiesyrative 
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A refund is require, to the extcotcos. 
ie consideration receivedexceeds the just compensation pertmitted by the sect ion.The Conim-ssion is required to consider whether any transfer ofcontractual in'terests is likely to increase demand for iniported refinedpetroleu products both at the time the Commnissiomn presci-ei.s thewehrt uhrz ii chrtrnfrorule required by this section and when ~ittutilitrssthe Commission determineswhether to authorize a particular transfer of c-n! r-'tual interests.If the natural gas is to be resold by tile person li, whioi the contrac

tual interests are to ie transferred, the ('ommission imist issie a certificatti of public convenience and necessity for the transfer. In such cases, the certificate is to be issued by ti:,. Commissionwith tile requirements of this secion and those of sectionin accordanceNatural Gas Act. Specifically, the public convenience 
7 of the 

,..ad necessity 
requirements of section 7 of the Natural Gas Act are made applicable
to the certificate of public convenience and necessity requires underthis section.The conference agreement renders unenforceable contractual provisions which could interfere with the transfer of contractual interestsnder this section. Such contractual provisions were included in conin order to protoct the supplier of tie natural gas from unanticipated jurisdictional consequences attaching to him under the Natu-Gas Act by reason of a subseqtent transfer of te gas. Because tleconference substitute insulates such suppliers from jurisdictional consequences under the Natural Gas Act arising from transfers Umder thisinterests of the gas supplier. Moreover, because the pLerson aeqiiIngcontractual interests under this section is required to assume Ilie obliga(tionsof the person transferring these interests, and the person trans

such contractual restrictions are not necessary to protect the 

ferring contractual interests is not relieved of any obligalion not performed by the person acquiring such interests, the stpplier of the nat
ral gas has adequate recourse to assure enforcement of his contractualperson transferring contractual interests under this section may ihs 
receive consideration for that transfer. However, such considerationmay nr exceed the level of "just compensation" established in the sec
lion. Just compensation owhen used with respect to tie transferormeans the maximum amount of consideration which does not exceedtle amount bywhih the reaonable cost of using heavy petroleum fuel 

as a substitute exceeds the cost of natural gas under the contract.asnlecofsigunderCostsassociated with the use of heavy petroleum fuel oil as a substituteinclude allowances for amortization of undepreciated depreciable assets located on the premises of the facility iassociated wit h the use.of natural gas anti are no longer usable in con
tie assets were directlyiection with the use of heavy petroleni fel oil.In the case of intrastate pipelines, the term, "just compensation"meams an amount equal to any loss of revenue resulting from tiletransfer of contractual interests due to the reduction in transportationor distribution of natural gas if the lost revenue has noreduction in expenses or by been offset by arevenue derived from !ransportation or 

distribution of natural gas which would not have occurred if the conraet,,sl in erests had not I men transferr edl.Of eo,,rse, s,,ch ,)ff.W't n,,yle partially from a reduct'on in expenses and f,ot now revemmes. F'nr 
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Ito
.raiiipII ansfer of contlrct i a" t rcrif11. wouh11 Of 1P- iehbu ofay rmalettrnpration. fcihhffv ofilia lo trawile ,pipeline.,Suchi Would be tia case •( oI' 11.. i Ao pil ine,where, ather Ilie transfer of contractual inter-r'intd by gitezliat of t atUHr evl in 
ai. gas is dehVer..l by I Itortaonp pipehthe d atfarpoint apnt Closer to'..cl oser.. to !let soutrcere of sullst pplny toea notlia,, filiepoint anddelivery trefreteitraiNolimli~ploa far. PdiitiofMiuiej nay as io use thme transin settle c a sero carsdesioes, tle intrastate pipe-

&l ..ir'the.. tran'sfer if contractutal interests to transport naturall gas to'u 

PC rasuiPh 
khf=m en T ye o r venue frl P .- *  . toi m.leb~e in p enucanyjcus d s lostotrevenue fro1 this latte etranseof custresulting from the transfer of con-trection.o, Ius . oume h fo the . tt.p'The Provideso r codn ation with tile Natural Gas Act andProvuide s ion.-sterests under tile eaction. o tthe amount ofIn e 

as wtich a supiher 
.. ti i ttho "saeocontractualt..., oee-oners donnaintulo itretsan uder thisf,ikt ot unlid te-

I teie dnonintend toa eliation an 
. is 

trec frm Pefoin Party transferring sucha tliatonm t urmth contracto tfistn thtthe - -pcrsonI 0urwa tF thi 
n Ilrg contractual inter-aha ssitmblI _hU exigeunethe exa .ms, conta d rFeam• force and effectae of i wei wl in o 

a 
inof 

ated by the conferees that th authority of thisPUizedprior to the 1111 tion offtOal pasby a major fuel 
an bibj o timittionsMin inat,er Plant and InPower Ind~stric UNaturalAt ord utilityfcilitatinhhat &a wil

or e1ctr.c utilit .rnug installation or electric 
5.. the timdelittionthe o .___,-ern"e i original tSenate pro-
thaisio
imn , iit tion cinti n ta under this &cL For


"-i-in raveoeil Senatedpro-the 

' Senam6erment grnted t~m'ae iot
i 11~meume piM a tieai ofn n gm th eSecretary of Energy authorityurara nte d 

fuel inc anyelecriea y o En r1*t utility power-y a t rtmajor fuel-burning installation during a natural gas emer-'tlawppled to the AMrency Natural Gas Act of 1977.opli te eh h "o September 1, 1977,u petroleum orp roUt without dama e to tile 
- ,, fate with. Proucto ctho.t,-itie mproiMon didde.........rje S e-I t s otCoal Conversion orderIn the e e el pursuantLd VronmntaI Coordination Act of 1974.e :oftmed authority Under the Senate provisioni thatlaiti the rder woul(d result in 

re-of natural gas before the savings of,Ma'sr_: 'flembf;~~ q]lu . a termination of the'hegts emergen vi, S9ehretary was. Mir: to find that ptr-
rum1prkcs would he available toliisalli.on ......!Il#- tricfrOl m 

10 prm~ilitC4I tame tlySecrutary1 Using naturalitaior RWnfuelhurning isaato ri Rasrpaiwas suthtorilP to permit facihities to use quantitiesltiYPwepngairmeserreniyfor reak loads andf ' nllrldgas during tile emergency period for serving peand 

for ignition, startup, testing, and flame stabilizltioll.was required Ti' Secretaryto grant exemptions from the et,,ergency prohibitionorders to alleviate short-term air quality emrgencie.Judicial review of prohibition orders under IItesection was likited... .... ..court hair jura to grnt interiit injunctive relief deferringor staying iniple:;.enO tion of acour hallt tot gran lrohibition order issuel under the
Thee Federal Energy Regulatory Coli.isiin, wvase e al n rg e tat di,'ected to lprey Coti s i t ecscribe rtles -providing for just comtpensatioi w s (l d to r to all putties involvedin tho salo and transportation of natural gas prolhilaitedl fout use byatn order under the sectiot. The level of j,,st col,determined in I.-lisa t ion was to I2the sute nuinier as wIas lirnvihh dprovision of the Senate bill dealing with tie 

in (lie COl ti.iiio
of industrial voliilary conversionusers of natural gas to heavy l,'troletim fue).TheThe louconferencebill had no compar-able prvision.subslituo authorizes (he ',esiileit to declatenatuial gas supply emergcncy based ution the samte a
for Iurposes of the declaration of a natural 

findings utilized 
gas slipply emergencyunder the Natural Gas Policy Act of 1978. The authtority of this seetion is to Io exercised after a declaration of til energency under seetion 301 of lite Natural Gas Policy Act of 1978 and after utilizatiotthe emergency sales authority of section 3l02 of that Act, buit before 

resort to the allocation anthorities of sectionon thte duration 303 of that Act. Theof any natutraldeclared gas supply etlergencyunder this s.ection are identical to those contained itt tleGas Policy Act of 1978. During a natutrl gas supply energency, tie President is auti.orized to proltiiait the I.utriig of sat.tralgas by .,ajor fuel-hunting iastallations and electric pxlverlliis.President that thiAny such prohibition itust ho based uponpoelant ormajor fliel-lurnio,, installation I1114

oi eptember 1, 


a deternkination by tie 
the capability to burn l-trolem, products wil hdaiage to tle facility or equipment and wit limit iiterference withlt,operational requirements. This limitation is not intended to encour

the President to issue prohibition orders inflexibly where, at the 
time of fhe order, alternative fuel burning capability no longer exists
and as a resu, a prolhibitio 
 order wyouldl cause severe hardshi. fitaddition, the President itust determine tl nt sirnifiant quantifies (ifnatural gas which wouldinstallation can be made available to 

otherwise IeIburned Ily the powerplmat or .. r.m.s seveiliie for use by sie,, prson i,, 
I r 

•resident a high lrioritynust determine that petrolemill 
use Finally the11prolucts wilifor use throughout til be avai ...period any prohibition order un'cr this section 

is in effect. 
Ism et ionl p~ermtsnileh ettte Pslresident to anthorize (lie col ille iln

ing of naturl gas during the period in which any prohlibition orderis i fect, includin the burning of ithural gas bty a-ne 
eV.Dakloadto'ome plIgnttepowerp-n requilremienits.euieltmt.MroetePei M oreover, therequired Presidenltni isto exempt from prohil,ition orders lte lmurning of naturalgas 1 .forthe neessamry processes of igniition, startup, testing, andi flatmemulz~o 

,n. The President is also requimred to exempt the I urninnof mnatlural gas which the President dcterniins is necessary to alleviale 
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any in . su e 
1g of section 303 of the Clean Air Act.

of human ithe.iva".omea..conferencerelief substituteiild santial nianer ment ealtstst t n g, o umaniimilte jurisdiction of courts to grant..... ivereliiof a Proii iu ttaymlstion orr 
ourt for the District Of Colum-bia is the only court authoricreente on or aribuitio to irue preliminary injunctive reliefo issu e rctive relief ,paryor temporary injunctive reliefauthority of the U.S. tng, in whole or in part, the imodr isrtr Cour for ti unerthe sectiportancele-District of Columbiacourt has been

may only be exerciseafforded.after an Opportunity for ao ahargbeoe hor hearing before theiaee atun rde.ipraneohseporm
Oic aturaleie yai aseen aryhbitunder atransferof,... ction 0 ed fml usetan ayth confec contatransfer of contract'Ual 

n--p' pplyingSI ;ovias Osctionifor t 606 in such .... s, o, e-the term "a ter ,,h.s"aet leu ide oera tte nz -po. petroleum fuelu oil- in section 
-oralblea to the r ths section 

Iugu1 MlatordCommission that 
.0=1MOMIally feasible. 7Ueto 

useheavyof petu'I ol ne 
b aeen eaPplication of effecthib prti ,,,urfuel ooil is not technically orthis whereisnaturalote 

intoe Pn~cresinaul11ha benProhibited from:anticipate that this will facilitate the tran on.T e Conferees 
use under this section Th cofruuerping te perd olf the emergensfeoreovrluno

Mal p m o .... Natural ral rn 910. o
gericy fonr-Po 1 

subjectof19t78OViSnstn thethe Nt Gs PH ro the r-
f0 ad . an At of 1Is vision•i"otherecndatual & ..a oh paisronbit =orn use under this secti 

n -X . -- w tmimporktionoY IaSeli t U ld ' ou
7 Pthe providedgint for tct of Fedlbton of naturalIuser of t6 MLmn ad p ded 

Wa requiredn . a t?approveorn n aproved the 
mand o m 8 the 

gas reseroves-0hwU by um user, diethi t rans • idnurvided frt life of- between thediedtri edra uotwithetandin t Cmtra.ort f he_ . gae987T section further pro-r t e 
tla_ M eaan-ue r for eFProvisio of.la wtUra, maa eiln i - _IL IOrice d i "tarmPoi is C Ofat: lawfu) yaoajofand (2) sgch a will.-withbe-the public conyen--n. and t e- Ity8otyus .ag deterznin by t b the"--anga in -rcherr fl the CoFm'iat,tawhtc ''rithnaarha- .roy in.ioinWa ree- ppwrorvison Ofof aOF-pros a SenateUo.S8t3 u wrde I r tilo woulOrder 

.uofin uto 111terl. t 
.sm de 

m 
fo fthe t h o of tratepsc whoett . the salecho ohfes 

JiUAge fh~Rln;o ea 
rha ci ' =.~~~~gD to use by..

&dr-nN.St hslKU.dr ofJteodthe certifiae 
requiPajpOd fiso,wa to l 0'uoran the dura-
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tion of transportation approvals granted by tile Federal Enerlatory Commission 4ider the policies set forth 

te.-Thirdly, the Senate provision was intended to exel
i, 
pt from all ceiling 

Order-Q 3.prices any purchlase of natural gas by an end-usee directly from theproducer.The conferees recognize that FPC Order 533 and the successorFERO program under Order No. 2 have proven to be of critical im
in helping industrial and commercial users of natural gas 

meet their high priority needs in times of curtailment. Because of theorai anyany way modifies or changes Order No. 2the conferees intend that if the FERO(the presently effectivedirect purchase program)
such change will have on 

it report to the Congress the nature of the
change the basis and rationale for the change and the impact thatfuel supply to traditiotial users of theseog a s 

Theconference substitute is based upon, but is more narrow in scope,u conferenrethan the Senate provision. The conference substitute amends sectionnatur 
Tic) of the Natural Gas Act to authorize the issuance of a certificateas thby te producer to the user and in case of natural gaso 
ozC0public convenience and necessity by the Commision ilk the casesoldthdce 

Th provsion is ierd.tThe provision is intended 
e oea y uce zit hc ato remove any uncertaintymission policy regardin which ?iyexist regarding the basis for present Federal Energy Regulatory Com-Lte transportation of user-owned natu/ral &asby interstate pipelinestended ilowever, the conference suestitute is not 

to require the (Uonuission to issue it certilivale of imli ..con

issue avenience and necessity in any specific case. The question of whether to
is lertmcate)aft to the Commision basei! upon its determina-Lion of whether the transportation of the gas will serve the public con

venionce and necessity. In addition, limitations are not imposed on tmoexercise of this authority by the Commission other than the nublic 
convenience and necessity standard which is generally applicablecertiication by the Commission of natural gas trasportation. to

Finally, the amendment is not intended to, and does not in any way, 
affect the applicability of ceiling prices, established under t 
 we
Natural
Gas Act, the Natural Gas Policy Act of 1978, or any other provision
of law, to the sale of natural gas by a producer to a user.
IntentionconcerningcertainaccountingrulesNo language appears in the confcrence report concerning section 141 
of the Senate amendment. 

Section 503 of the Energy Policy and Conservation Act (E PCA)entitled "Accounting Practices", requires "For purposes of dlevelopingas.y 
natural gas, tle Securities alul( Exchange CnamHnissifn shall take such 
a reliable energy daota bOsr.related to tde hIroliction of crule oil and 

be necessary to assureLte development and ol~srvaccounting practices ant oftee followel in til ,, 0:n- of". by
- .S . itheur ~nga,... .. niteopersouns engaged, in whole ortepeaaino -,.. ... u con.mbrin ]art, in the product ion of crude oil or 

natnnal ra n the United States."

Te 8enatSr bll contained 
a seetionby adding a new subsection 503(d) 141 that nmended sectionthis section of the EPCA is intended to apply only to the develop

which would have provided that 
503 
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ountjll practicement o . required for t e rep a t " .Pontrts tbe flerv .reliable e filed ,Mdlthe De r--_'""ed"feror,ergyth th eprearatincoftheiIndata base. Tue amendment also provided that notaffeg 

Nartment of Energy for use incompilinga 

contained
he establishmentin section 503 was to be co.IstruedJfinancial reporting purpsm to establish, or to affect

of, generally accepted accounting principles forSenate and House conferees approve of tile intent of section 141 that 
'section 503 of EPCA does not ecanpel nor prohibit tile Securities and 
]Exchange Conaniission from addressinf,coJunction with the development of unr 

ublic financial reporting in.... 
 to die Ipa tentofEnergy However, til co1accounting ractices for,.. .con Fr rrdTOAS.Vregrdem
ion oI-is u,, . i ....er en.
In Novent ber 2, 1IM,reviewed tf. EC'sletter of response toCo-Chirmat esat aroldi Johin E.Willit.i
ata.. x~in ~ 4n d of the00u.~g ner th . auhoritjstnad . tolHIPR.S-AIPmeities Jaws. under the pr -• toPCAiestablishand tile
uniformFederalle noted the Cnmmnos uror 

0 lonstanding concern over md i a tl 
ac-Is,dvenotin f-.-0 .accountin caEd financial repoer.ting Prhai-ces in the oiltared-i,As uct" mgh.nindustry.e~t""mug t n ' a h~  -::-


tated n setting W00otiting djtanads Chairmsan Williams 
3osd (PAS ) 

resent role of the Financial Accounting 
Standards 

T he Com musionfully recognizes the widesprd public
inter't in petroleum industry accounting Practices and in-
Sted .tos rutinize Carefully
finan..cial reporting.inthat an , o"'limitrit uemeannnfinaici, wrsotig n icomment OnlOleA -
L~ olans pLtl to 


1ohod and, bixumofLtheei!)sdaice
ubichezani m Qor gu on sua"r the matter early ain"ul of thediseu; has~ga.Lh matter 

lrmnWlirsaid the SEC believed section 141 Of 11.114018 wasgMadat oi~ft hamper effot uniorm acountf- aroducag omursie. 

121 
The cor.ferees expect that the SEC will consider in accordance withand r prucing companies,including the imlpact on exploration tad 

approprate statutes all issues relating to changes in accountingby oil 
dov, pgcnpnt-hNuop. en86
No. 5861 (42(42 FRFR E'hsimieel1 492th atSli illy tte nSerliosidtlei c,'nilitiv 
cincteesofles

41)72) that it will consider the &npetitivo impac ofae 
cha)ges in public financial reporting by producers of oil and. gas.HARMAL 0. S'AkrS,
 

fAnL. struxy) 
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JAL oiixD IN(iis., 

Y 

,lo Ec IiAmR,. 

HNYS. UUJSIl, 
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Part 292 

Minnesota Power & .;gnt Cornmany

MjsswisiPpi Power Company
 
Mississippi Power & Light Company 

Missouri Public Service Company

Mononganela Power Company 

Montana-Dakota Utilities Company 
Montana Power Company 
Narragansett Electr:c Company 
New Orleans Public Service. Inc. 
Northern Indiana Public Service Company 
Nor'ner States Power Company 
Nortnern States Power Company 
,,ortnwestern Puoiic Service Company 
Orange & Rockland Utilities 
?ort:ana General Electric Company 
Potomac Edison Company 
Potomac Electric Power Company 
Public Service Company of Colorado 
Puiblic Service Company o; Indiana 
Public Service Company of New Hampsnire 
Pablic Service Company of New Mexico 
Public Service Company of Oklahoma 
Puget Sound Power and Light Company 
Rochester Gas & Electric Corporation 
St. Joseph Light & Power Company 
South Carolina Electric & Gas Company 
Southern Indiana Gas & Electric Company 
Southwestern Public Service Company 
Tampa Electric Company 
Texas Utilities Electric Company 
Tucson Electric Power Company 
Union Electric Company 
Union Light. Heat & Power Company 
Uniteo Illuminating Company 
t:an Power & Light Company 

Wasnington Water Power Company 
'Vestern Massachusetts Electric Company 
Western Power Division of Central Tel. & 

til. Corporation
Wheeling Electric Company 
Wisconsin Public Service Corporation 

PUBLICLY-OWNED UTILITIES 
Colorado Sprigs. Colorado 

Eugene. Oregon 
Fayetteviile. North Carolina 
Kansas City, Kansas 
Lacoln. Nebraska 
Lower Colorado River Authority 
Modesto Irrigation District (CA) 
Nebraska Public Power District 
Omaha Public Power District 
Power Authority of the State of New York 
Public Utility District of Grant County 

*WA) 
PUD No. 1 of Benton County (WA) 
PUD No. I of Chelan County (WA) 
PUD No. I of Clark County (WA) 
PUD No. 1 of Cowiitz County (WA) 
PUD No. I of Douglas County (WA) 
PUD No. 1 of Snohomish County (WA) 
Richmond. Indiana 
Salt River Project (AZ) 
San Antonio. Texas 
Seattle. Washing-ton 

18 	 CFR Ch. 1 ,4-1.90 Editam 

COOP.AT1VE!Y.O .VNED 'LTS 

Clay Electrc Cooperatve -.FL;
 
Cobb Electric Memoersnip Corporation
GA) 

Glint Electric Memoersnp Cor)ora)on
GA) 

Green River Electric Corporation, KY 
Henderson-Union Rurai Electric CooPera. 

tive Corporation t KYi 

JacKson Ele-tric Memoersnp Corporatcr
GA) 

Northern Virginia Electrc Cooperative .VA; 
Rappahannock Electric Cooperative VA, 
Sam Houston Electric Cooperative 
Walton Electric Memoership Cooperative 
Withlacoochee River Electric Coopera:tie 

kFL) 

[Order 353. 48 FR 55451. Dec. 13. 1983. a 
amended at 49 FR 4939. Feb. 9. 1984: 49 FR 
23610. June 7. 1984] 

PART 292-REGULATIONS UNDER 
SECTIONS 201 AND 210 OF THE 

PUBLIC UTILITY REGULATORY 
POLICIES ACT OF 1978 WITH 
REGARD TO SMALL POWER PRO. 
DUCTION AND COGENERATION 

Subpart A-General Provisions 

Sec. 
292.101 Defintions. 

Subpart S---Quaii'ying Cogeneration and Small 
Power Production Facilities 

292.201 Scope. 

292.202 Definitions. 
292.203 	 General requirements for qualifi. 

caton. 
292.204 	 Criteria for qualifying small power 

production facilities. 
292.205 	 Criteria for qualifying cogenera

tion facilities. 
292.206 Ownership criteria. 
292.207 	 Procedures for obtaining qualify. 

ing status. 
292.208 	 Special requirements for hydro

electric small power production facilities 
located at a new dam or diverman. 

292.209 	 Exceptions from requirements for 
hydroelectric smaUl power production fa
cilities located at a new dam or diver
sion. 

292.210 	 Petition alleging conunitment of 
substantial monetary resources before 
October 16. 1988. 

292.211 	 Petition for initial determination 
on whether a project has a substantial 
adverse effect on the environment (AEE 



Sub9E C-Ar'an'gementi 34taen Ele -tnc 
Utilities and Q0"l*fying Cogneatien and 
Small Powor Production Facilitles Under 
Section 210 of the Pubflc Utility Regule-
tory Policies Act of 1978 

,92.301 Scope. 

,92.302 Availability of electric utility 
system cost data. 

292.303 	 Electric utility obligations under 
,his suopart. 

292.304 Rates for purchases. 
292.305 Rates for sales. 

-,92.306 Interconnection costs. 

92.307 System emergencies. 

-92.308 Standards for operating reliability.
Subpar, 0--implementation 

292.401 	 hnplementation by State regula.
tory authorities and nonregulated utili. 
,ies. 

292.402 Implementation of certai report.:ng 	requirements. 
292.403 	 Waivers. 


Subp~art E-41tservod Isuch 


Subpart F-Exemption of Qualifying Small 

Power Production Facilities and Cogonera-

tion Facilities From Certain Federal andState Law 	 and Reruations 

.92.601 Exemption to qualifying facilities 
'rom the Federal Power Act. 

292.602 Exemption to qualifying facilities 
.rom the Public Utility Holding Compa-
ny Act and certain State law and regula-
"ion. 

ALOTHOIrry: Federal Power Act 16 U.S.C. 
,91a-824r 11982). as amended by Electric 
Consumers Protection Act of 1986, Pub. L. 
No. 99-495: Department of Energy Organi-
:acion Act. 42 U.S.C. 7101-7352 (1982): EQ 

2009. 3 CFR 1978 Camp.. p. 142: Independ-
ent Offices Appropriations Act. 31 U.S.C. 
9701 41982): Public Utility Regulatory Poli. 
:,es Act. 16 U.S.C. 2601-2645 (1982). as 
amended. 

Subpart A--General Provisions 

§292.101 	 Definitions. 

(a) General rule. Terms defined in 
the Public Utility Regulatory Policies 
Act of 1978 (PURPA) shall have the 
same meaning for purposes of this 
part as they have under PURPA. 
unless further defined in this part. 

(b) Definiton3.The following defini-
tions apply for purposes of this part. 

~eneration facility or a. srnai power
production facility 'wrnlcn is a quaif'..
ing fAcility under Subpart B of tn s 
part ef the Commission s regulatorns.

(2) "Purchase" means the Purchase 
of electric energy or capacity or botri 

from a qualifying facility by an elec
tric utility. 

(3) "Sale" means the sale of electric 
energy or capacity or both by an eiec. 
tric utility to a qualifying facility. 

(4) "System emergency" means a 
condition on a utility's system which Is 
likely to result in imminent Slg-nificant 
disruption of service to customers or is'numnently likely to endanger life or 
property. 

(5) "Rate" means any price, rate. 
charge, or classification made. de. 
manded. observed or received with re
spect to 	the sale or purchase of elec.tric energy or capacity, or any rule. 
regulation, or practice respecting any 

rate. charge, or classification, andany contract pertaining to the sale or 

purchase of electric energy or capac
ity.
 

(6) "Avoided costs" means the incremental costs to an electric utility ofelectric 	 energy or capacity or both 

which, but for the purchase from the
qualifying facility or qualifying facili. 
ties, such utility would generate itself 
or purchase from another source. 

(7) "Interconnection costs" means 
the reasonable costs of connection. 
switching, metering, transmission. dis
tribution, safety provisions and ad.min
istrative costs incurred by the electric 
utility directly related to the installa. 
tion and maintenance of the physical

ti es neary o the physcal
facilities necessary to permt intercon
nected operations with a qualifying fa
cility, to the extent such costs are in 
excess of the corresponding costs 
which the electric utility would have 
incurred if it had not engaged in interconnected operations, but instead gen
erated an equivalent amount of electric energy itself or purchased an 
equivalent amount of electric energy 
or capacity from other sources. Inter
connection costs do not include any 
costs included in the calculation of 
avoided costs. 

.8) "Supplementary power" means 
electric energy or capacity supplied by 
an 	electric utility, regularly used by a 

m/
 



,uaaifying IS.~Ch I4--V E,facU: ', .n acaluon towr'iicn Cne faclhty generates itself. '.n..a:t.e fel. Poer fc :generation f;acilityenuipment ne&1-4u.sed to produce electrIce9) Bark-up power" means electric energy annci forms of useful thermalenergy or capaclty supplied by an elec. energy (such as heat or steam). usedtric utility to replace energy ordinarily for industrial. cornmercial, heating, orgenerated by a facility's ownizenera- cooling Purposes. through the sequen.tion equipment during an unscheduled tial use of energy:outage of the facility. (d) "Topping.cycle cogeneration fa.(10) "Interruptible power' means
e!ectric energy CIlity" means a cogeneration facility ,ror capacity supplied by
an electric utility subject 

which the energy input to the facilityto interrup- is first used to produce useful Power'ion cy the electric utility under speci, output, and the reject heat'ied conditions, from 
power production is then used to pro.,11) Maintenance power' means vide useful thermal energy:electric energy or capacity supplied by (e) "Bottoming.cycjean electric utility cogenerationduring scheduled facility" means a cogeneration facilityoutages of the qualifying facility, in which the energy input to the

Public Utility Regulatory system is first applied to a useful ther.Policies Act of mal1978. 16 U.S.C. 2601 et seq., Energy Supply 
energy process, and the rejectheat emerging from the process isand Environmental Coordination Act. 15 hen used for ower production:U.S.C. 791 et seq. Federal PowerU.S.C. 792 Act. 16et seq.. Depar~ment of Energy (f) "Supplementary firing"Organization Act, means an42 U.S.C. 7101 et seq.. energy input to the cogeneration facil.E.O. 12009. 42 FR 46267) ity used only in the theimial process of[45 FR 12233. Feb. 25. 1980] a topping.cycle cogeneration facility, 

Subpart or only in the electric generating proc.B-Qualifying Cogeneration ess of a bottoming.cycle cogenerationand Small Power Production Fa- facility;
(g) "Useful power output" of a cociliti.. generation facilityAU-riHORIrY: means the electricP:ublic U.tility Regulatory orfor use, exclusive of any suchmechanical energy energymade available

Policies Act of 1978., 16 U.S.C. 2601. et seq.).f use inlth e o produconrsEnergy Supply and Environmental Coordi- used in the power production process:nation Act. .15 U.S.C. 791 et seq.). Federal (h) 'Useful thermal energy output"Power Act. as amended. (16 U.S.C. 792. et of a topping.cycle cogeneration facilityseq.). Department of Energy Organzation means the thermal energy made avail.Act. 42 U.S.C. 7101 et seq.). E.O. 12009. 42 able forFR 46267. Natural use in any industrial or com-Gas Policy Act of 1978. mercial process, or used in any heating"5 U.S.C. 3301. et seq.). or cooling application: 
1292.201 Scope. (i) "Total energy output" of aping-cycle cogeneration top. 

This subpart applies to 
facility is thethe criteria sum of the useful power output andfor and manner of becoming a qualify- useful thermal energy output:ing small power production facility (j) "Total energy input" means theand a qualifying cogeneration facility

under 
total energy of all forms supplied fromsections 3(17)(C) and 3(18)(B). external sources:respectively, of the Federal Power Act. k) "Natural gas" means either natuas amended by section 201 of the ral gas unmixed, or any mixture ofPublic Utility Regulatory Policies Act natural gas and artificial gas;of 1978 (PURPA). (1) "Oil" means crude oil. residual 

[45 FR 17972. Mar. 20. 19801 fuel oil. natural gas liquids, or any refined petroleum products. and§292.202 Definitions. (m) Energy input in the case ofenergyFor purposes of this subpart: oil is in the form of natural gas orto be measured by the lower(a) "Blomass" means any organic heating value of the natural gas or oil.material not derived from fossil fuels: (n) "Electric utility holding(b) "Waste" means by-product mate- ny" 
compa

means a holding company. as derials other than biomass; fined in section 2(a)(7) of the Public( I :EI~ "K 



~mi&~$4IEtrgY It~gula"Y 

Holding Company s.tucaes. ana engineerng e ,
Act of .935. 

. . ' .a)(l) wh'~ich owns one or ucted pursuant to J 4.38 of ,nis ciap
requre-
Commissionsas defined in ter. 	 and the 

" l-ectrIC utilities. 	 filing an application for li
that Act. 15 U.S.C 	 ments for 

,ore _ ,a)(3) of 	 any cense exemption.-ut does not include 

but"does nhi icu ptaby Energy Security Act. Pu.. L. 36.294. 94
 

ordercjr adopted or issued pursu- Stat. 611 ,1980) Public Utility Reguiatory
 
r to sections 3(a( 3 ) or 3(a)(s) o the Policies Act of 1978. 16 U S.C. 2601. et seq..
 

and Environmental Coordi-
Act Energy Supply
.i5i*c UtilitY Holding Company 	 et seq.. Federalor nation Act. 15 U.S.C. 791 

,5 15 U.S.C. 79ct a)(3) 	 Act. as amended. 16 U.S.C. 792 et seq.. 
. SPower powersmall Department of Energy Organization Act, 42

SC'iltY geothermal 	 mlo r.C goem, 

E.O. 12009. 42 FR 46267) 

a small U.S.C. 7101 et seq.. 	
at 

.:, facility means 	 Mar. 20. 1980. as amendedtlo 	 :45 FR 1797.2. 
production facility xhich uses 45 FR 33958, May 21. 1980: 45 FR 66789. ,.er a energy as 	 the primary-C 	

more Oct. 8. 1980: Order 135. 46 FR 19231. Mar. 
e reoucIof which 

30. 1981: 46 FR 32239. June 22. 1981; Order 
_oergY resource and 

499. 53 FR 27002. July 18. 198-01 
..n 50 percent is owned either* 

or utilities.i, electric utilityBy an 
General rquirements for qu.li

or §292.203company.,ectric utility holding 	 fication.there-or any combination .,3 paflieS. 	 power production facili(a) Small ~ rvddi arpte.Ecp

-,oro t~eoutstanding voting securi-	 as provided in paragraphBy anY company 50 	 percent or ties. Except 

d (c)of this section. a small power pro
.,ore of the sfling otn ecur-
.nn hic ofwd, controlled reld duction facility is a qualifying facility

if it: 
to vo~e by an electric 	utili- iftrlldit:elwI,17 power-,,cirectlY owned. 

the maximum size criteria
(1) Meets 

electpowerttoity hobdangelectric.uorli-	 22.0b)adspecified in § 292.204(a);ormeansa (2) Meets the fuel use criteria specidiversion":.,.electric utilityorholding company fidn 
clamany combination thereof..New
p, 

fied in 5 292.204(b): and
 which requires. for 	 criteriaor diversion 	 hydro- (3) Meets the ownership-a4m.ne purposes of installing any 

.nec poer proect any construc- specified in § 292.206.
 
..on. or enlargement of any impound- (b) Cogenerationfacilities. A cogen

.,ent or diversion structure -other eration facility, including any diesel
 
cogeneration facility, 	 isrecnstructiur ( e and dual-fueln rp ierson 

or the
.nian repairs or reconstruction ad- a qualifying facility if it: 

of similaraLddition of flashboards (1) Meets any applicable operating
 
ustable devices): adverse effect on and efficiency standards specified in
q) Substantial 


means a substantial § 292.205 (a) and (b): and
 
-he environment" 	 ownership criteria 

in the existing or potential (2) Meets the 
aiteration 

of. natural features, specified in § 292.206. 
use of. or a loss 	 power pro

uses. (c) Hydroelectric small 
habitat. recreational 	 at a newexisting 	 duction facilities located 

other environmentalwater quality, or 
of dam or diversion. (1) Except as provid

alterationSubstantialresources. 
a change ed in paragraph (c)(2) of this section. a 

particular resource includes 	 small power productionhydroelectricthat substantially 	 thein the environment 	 or divertsthat impoundsre- facility
reduces the quality of 	the affected water of a natural watercourse by
sources: and 


of a new dam or diversion (asmeansof substantial 	 is,r) -Commitment 	 that term is defined in § 292.202(p))ex-resources" means the 	 remonetary 	 to a qualifying facility if it meets the 
of. or commitmentpenditure quirements of: 

expend. at least 50 percent of the total 	 and(i) Paragraph (a) of this section: 
cost of preparing an application for li-

(ii) Section 292.208. 
or exemption for a hydroelectriccense 	 General ruie.Moratorium.-(i)

project that is accepted for filing by (2) 
as provided in paragraph 

the Commission pursuant to § 4.32(e) Except 
a hydroelecof this section,(c)(2)(ii)

of this chapter. The total cost includes 
to) the cost of tric small power production facility 

is not linuted(but 	 that impounds or diverts the water of 
agency consultation. environmental 	

- . . .?11 - 7, T 

?3 
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a natural watercourse is not a qualify. 
:ng facility if the moratorium tle. 
scribed in section 8(e) of the Electric 
Consumers Protection Act of 1986 
(ECPA). Pub. L. No. 99-495. is in 
effect. The moratorium applies to a li-
cense or an exemption issued on or 
after October 16. 1986. The moratori-
um will end at the expiration of the 
first full session of Congress following 
he session during which the Commis-

sion reports to Congress on the results 
of the study required by section 8(d) 
of ECPA. 

,ii) Exemption. A hydroelectric small 
power production facility is exempt 
from the moratorium and Tan be a 
qualifying facility if it:

,A) Meets the requirements in para. 
graph c)( 1) of this section: and 

,B) Qualifies for one of the excep-
tions in §§ 292.209 or 292.210. 

145 FR 17972. Mar. 20. 1980. as amended by 
Order 70-E. 46 FR 33027. June 26. 1981: 52 
FR 5280. Feb. 20, 1987: 52 FR 9161. Mar. 23. 
1987. Order 478. 52 FR 28467. July 30. 1987: 
Order 499. 53 FR 27002. July 18. 1988] 

§ 292.204 Criteria for qualifying small 
power production facilities. 

,a) Size of the facility-I) Maximum 
size. The power production capacity of 
the facility for which qualification is 
sought, together with the capacity of 
any other facilities which use the 
same energy resource, are owned by 
the same person, and are located at 
the same site. may not exceed 80 
megawatts. 

,2) Method of calculation. (i) For 
purposes of this paragraph, facilities 
are considered to be located at the 
same site as the facility for which 
qualification is sought if they are 10-
cared within one mile of the facility 
for which qualification is sought and. 
for hydroelectric facilities, if they use 
water from the same impoundment for 
power generation. 

(ii) For purposes of making the de-
termination in clause (i). the distance 
between facilities shall be measured 
from the electrical generating equip-
ment of a facility, 

(3) Waiver. The Commission may 
modify the application of paragraph 
(a)(2) of this section. for good cause. 

(b) Fuel use. (1) Q) The primary 
energy source of the facility must be 

1om*as. waste. ,enewaoie esour 
geothermal resources, or any Corni 
tion thereof and 75 percent or faoe, 
of the total energy input must be fro,% 
these sources. 

ii) Any primary energy SOUrs]. 
which. on the basis of its energy co,. 
tent. is 50 percent or more biorna4, 
shall be considered biomass. 

(2) Use of oil. natural gas. and co,, 
by a facility may not. in the aggregate 
exceed 25 percent of the total enero 
input of the facility during any calem 
dar year period. 

Energy Security Act. Pub, L. 96-294 .,
 

Stat. 611 (1980) Public Utility Reguata,

Policies Act of 1978. 16 U-2.C. 2601. ete

Energy Supply and Environmental CoorSu
nation Act. 15. U.S.C. 791. et seq.. FedeM
Power Act. as amended. 16 U.S.C. 792 et le,. 
Department of Energy Organization Act. 42 
U.S.C. 7101. et seq.. E.O. 12009. 42 FR 462s-,, 
:45 FR 17972. Mar. 20. 1980. as amended b? 
Order 135. 46 FR 19231. Mar. 30. 1981] 

§ 292.205 Criteria for qualifying cogener. 
tion facilities. 

(a) Operating and efficiency s;tand. 
ards for topping-cycle eac:lities-, ) 
Operatingstandard.For any topping. 
cycle cogeneration facility, the useful 
thermal energy output of the facility 
must. during any calendar year pericj 
be no less than 5 percent of the totaj 
energy output. 

(2) Efficiency standard. (i) For an, 
topping-cycle cogeneration facility for 
which any of the energy input is natu 
ral gas or oil. and the installation o: 
which began on or after March 13 
1980. the useful power output of thf 
facility plus one-half the useful ther 
mal energy output, during any calen 
dar year period, must: 

(A) Subject to paragraph (a)(2)(i)(B 
of this section be no less than 42.5 per 
cent of the total energy input of natu 
ral gas and oil to the facility; or 

(B) If the useful thermal energ. 
output is less than 15 percent of th 
total energy output of the facility, b. 
no less than 45 percent of the tota 
energy input of natural gas and oil t, 
the facility. 

(ii) For any topping-cycle cogenera 
tion facility not subject to paragrapi 
(a)(2)(i) of this section there is no eff 
ciency standard. 



) czenc- sandaras."or 9ouom- :e Public r - :...... 
.,zg.cycie facilites. , 1) For any Dot. 
:omlng-cycle cogeneration facility for 
which any of the energy input as sup-
plernentary firing is natural gas or oil. 
and the installation of which began onor after March 13. 1980. t.he useful 
power output of the facility must. 
juring any calendar year period, be noless than 45 percent of the energy 
.- put of natural gas and oil for supple-
.entary firing.2) For any bottomingcyvcle cogen. 
-racion facility not covered by para-
graph (b)(1) of this section. there :s no 
efficiency standard. 

C) Wazver. The Commission may
waive any of the requirements of para-
graphs (a) and (b) of this sectio , upon
:1 showing that the facility will
produce significant energy savings, 
45 FR 17972. Mar. 20. L980. as amended by 
_raer 478. 52 FR 28467, July 30. 1987) 

'292.206 Ownership criteria, 
(a) General rule. A cogeneration fa-

cility )r small power production facili, 
-y may not be owned by a person pri-
manly engaged in the generation orsale of electric power gother than elec-s ocpower solely from cogeneration
.lites or small power 

fa-
production fa-2:lities .
 

b Ownership test. 
For purposes of 
",is section. a cogeneration or small 

power production facility snall be con-

s-dered to be owned by a person pri-

narily engaged in the generation or 

sale of electric power, if more than 50 

percent of the equity interest in the 

:acility is held by an electric utility or 
itilities. or by an electric utility hold. 

ing company, or companies, or any
combination thereof. If a wholly or 
partially owned subsidiary of an elec-
tric utility or electric utility holding 
company has an ownership interest of 
a facility, the subsidiary's ownership 
:nterest shall be considered as owner-
ship by an electric utility or electric 
utility holding company, 

(c) Exceptions. For purposes of this 
section a company shall not be consid-
ered to be an "electric utility" compa 
ny if it: 

'1.) Is a subsidiary of an electric utili-
:Y holding company which is exempt 

Act of 1935. 15 .S.C. 7, 3
79c(a 5): or 

(2) Is declared not to be an electric 
utility company by rule or order of the 
Securities and Exchange Commissionpursuant to section 2 (aJ(3)(A) of the 
Public Utility Holding Company Ac. 
of 1935. 15 U.S.C. 79b(a)(3)(A). 

r45 FR 17972. Mar. 20. 1980. a arnenced v 
Order 70-B. 45 FR 52,80. Aug. 8. 980:Order 70-D. 46 FR 11253. Feb. 6. 19811 
1292.207 Procedures for obtaining quali.

fying status. 

(a) Qualification.,1) A small power
production facility or cogeneration fa
cility which meets the criteria for
qualification set forth in § 292.203 is a
qualifying facility. 

(2) The owner or operator of any fa. 
cility qualifying under this paragraph
shall furnish notice to the Commission
providing the information set forth in 
paragraphs (b)(2) (i) through (iv) of 
this section. 

(b) Optional procedure-(1) Applica
t~on for Commzssion certification.
Pursuant to the provisions of thisparagraph, the owner or operator ofthe facility may file with this Commis
sion an application for Commission
certification that the facility is a
 
qualifying facility.
 

(2) General contents of application.
The application must be accompanie-,
by the fee prescribed in § 381.505 of 
this chapter and must contain the fol
lowing information: 

(i) The name and address of the ap
plicant and location of the facility

(ii) A brief description of the facility,
including a statement indicating
whether such facility is a small power
production facility or a cogeneration 
facility; 

(iii) The primary energy source used 
or to be used by the facility;

(iv) The power production capacity
of the facUlity; and 

(v) The percentage of ownership by 
any electric utility or by any electric 
utility holding company, or by any 
person owned by either. 

(3) Additional application require
mentj for small power production faby rule or order adopted or issued pur- cilities. An application by a smallsuant to section 3(a)(3) or 3(a)(5) of power producer for Commission certi-

J AVJL'V1
 



."icaclon snail contain the following ad.
ditional inlformnaton: 
(i)The location of the facility in re-

lation to any other small power pro.
duction facilities located within onemile of the facility, owned by the ap-
plicant which use the same energy
source: and 

ii)Information identifying
planned usage of natural gas., oil
any 

orcoal. 
4 .4dditzonal applzcation require.

ents .,or cogeneration facilities. An
application by cogeneratora for Com-
misslon certification shall contain the
following additional information: 

i) A description of the cogeneration
system, including whether the facility
is a topping or bottoming cycle and
sufficient information to determine 

that any applicable requirements

under § 292.205 will be met: andSii 
 The2 date instalation of the facil-ity began or will begin, 
(5) Commission action. Within 90

days of the filing of an application,
the Commission shall issue an order
granting or denying the application.
tolling the time for issuance of an 
order, or setting the matter for hear-
shall Any order denying certification:ng. 

:dentify the specific requirements which were not met. If no order:s issued within 90 days of the filing of".he complete application, it shall be:eeme to have been granted.deemd tohavebeengraned.thedays after theCommission 
6)Notice. (i) Applicationsfication for certi,filed under this paragraphficaionfileshall include a uner tis aragaphcopy of a notice of the

7equest for certification for publica-
tion in the FsEALe REGiSTER. The
notice shall state the applicant's 
name, the date of the application, and 
a brief description of the facility forwhich qualification is sought. This de-scription shall include: 

scription shae inude n w(2)A) A statementsuch facility is indicating whethertion facility or aa small power produc-cogeneration facility'

(B) The primary energy source used tified 

or to be used by the facility 


(C) The power production capacity 
of the facility; and

(D) The location of the facility,
(ii) The notice shall be in the follow-

ing form: 

(Name of Applicant)

Docket No. QF-
 p 

r (A l ... q., 

NoT'rc '" A.PPLZCATION FOR CZ:m-,M1SSt,(, 
CERTIFICATION or QUA.LLfIG STAT"US -,
 
" 4SUALL POWER PRODUCTION) COGN. 
ERATION) FACILITY 

On (date aPplication was filed). 'name ana
address of applicant) filea with trie Federai
Energy Regulatory Commission an applica.
:on to be certified aspower a qualifying srnailproduction) cogenerauon) faciit.pursuant to § 292.207 of the Commission'
rules.
 

(Brief description of the fac:lltvj.

Any person desirig to De 
 heard or object.

:ng to the granting of qualifying status
snould file a petiton to interv'ene or protest
with the Federal Energy Regulatory Corn.mission. 825 CapitolNorth Street. N-E..Washington. D.C. 20426. in accordance with§385.209 and 385.214 of this chapter. All

such petitions or protests must be filed
 
within 30 days after the date of publication

of this notice and must be served on the ap.

plicant. Protests will be considered by the
Commission in determining the appropriate
action to be taken but will not serve to make
protestants parties
person wishing to the proceeding. Anyto become a party must filea petition to intervene. Copies of this filing 
are on file with the Commission and are
available for public inspection.

(c) Notice requirements for.facilize3 
of 5 oc more e etricuility
of 500 kW or more. An electric utility

is not required to purchase electricenergy from a facility with a designcapacity of 500 kW or more until 90days after the facility notifies the utility that it is a qualifying facility, or 90 

under this section. a small power
producer or cogeneratorthe may apply toCommission for a determination 
that the proposed alteration or modifi. 

cation will not result in a revocation of 
qualifying status. 
(45 FR 17972. Mar. 20. 1980. as amended byOrder 70-A. 45 FR 33803. May 20. 1980:Order 70-B. 45 FR 52780. Aug. 8. 1980:Order 225. 47 FR 19058. May 3. 1982: Order,,, 

under applied (b)facility hasparagraph to 
of this section.
o hsscin 

(d) Revocation of qualifying status.(1) The Commission may revoke the
qualifying status of a qualifying facili
ty which has been certified under this
section if such facility fails to comply
with any of the statements contained 
in tsa p c tonfin its application rC u is o e t for Conmusin certi.fication. 

Prior to undertaking any substnilalteration or modification ofstant'alatetonrmoicaono
qualifying facility which ahas been cer



pecial requiremrenrs; ,, .: for hydrA."chapter, regaurc~less of project size. 
electric mall power production facii. tate regd es o( projectocaed at a new dam or diversion.ther e project es ocated on any segment of a naturai a. 

a) A hydroelectric small power pro- 

.Uction facility that impounds or di. 
erS the water of a natural water. 

.ourse by means of a new dam or di-
ersion as that term :s defined in
292.')02(P)) is a qualifying facility 

-timmeets the requirements of: 
paragraph (b) of this section; 

, Section 92.203(c);and 
3) Part 4 of this chapter. 

b) A hydroelectric small power pro-
described in paragraph (a) is a 

;ualifYing facility only if: 
1 ) The Commission finds, at the 

:,Ine it issues the license or exemption, 
:.at the project will not have a sub-
_tantial adverse effect on the environ-
-ient kas that term is defined in 

292.202(q)). including recreation and 
ater quality; 
,2) The Commission finds, at the 

time the application for the license or 
exemption is accepted for filing under 
j 4.32 of this chapter. that the project 
:s not located on any segment of a nat. 
-rai watercourse which: 
,I)Is included, or designated for po-

:.aial inclusion in. a State or Nation-
a! wild and scenic river system: or 

ii)The State has determined, in ac. 

cordance with applicable State law, to 

possess unique natural. recreat:.onal. 

cultural or scenic attributes which 

would be adversely affected by hydro. 

electric development: and 


,Auction 

(3)The project meets the terms and
 
conditions set by the appropriate fish 

and wildlife agencies under the same 

procedures as provided for under sec. 

tion 30(c) of the Federal Power Act. 


c)For the Commission to make the 
findings in paragraph (b) of this sec-
tion an applicant must: 
(1) Comply with the applicable hy-

droelectrc licensing requirements in 
Part 4 of this chapter. including: 
(i Completing the pre-filing consu, 

ation process under § 4.38 of this 
chapter, including performing any en-
vironmental studies which may be re-
quired under §§ 4.38(b)(2)(i)(D) 
through (F) of this chapter-,and 

93 

tercourse which: 

(i)Ts included in or designated r:')
potential inclusion in: 

(A) The National Wild and Sce,:c 
River System 28 U.S.C. 1271-:273
'1982)): or 

(B) A State wild and scenic r:".,er 
system: 

(ii) Crosses an area designated or 
recommended for designation under 
the Wilderness Act (16 U.S.C. 1132) as: 

(A) A wilderness area: or 
(B) Wilderness study area; or 
(iii) The State. either by or pursuant 

to an act of the State legislature, has 
determined to possess unique, natural. 
recreational, cultural, or scenic at
tributes that would be adversely af. 
fected by hydroelectric development. 

(d) If the project is located on any 
segment of a natural watercourse that 
meets any of the conditions in para
graph (c)(2) of this section. the appli. 
cant must provide the following infor. 
mation in its application: 

(1) The date on which the natural 
watercourse was protected: 

(2) The statutory authority ur'ler 
which the natural watercourse was 
protected: and 

(3) The Federal or state agency, or
 
political subdivision of the state, that
 
is in charge of administering the natu.
 
ral watercourse.
 
(Order 499. 53 FR 27003. July 18. 19881
 

§ 292.209 Exceptions from requirements
 
for hydroelectric small power produc
tion facilities located at a new dam or
 
diversion.
 

(a) The requirements in 
§§ 292.208(b)(1) through (3) do not 
apply if: 

(1) An application for license or ex
emption is filed for a project located 
at a Government dam. as defined in 
section 3(10) of the Federal Power Act. 
at which non-Federal hydroelectric de. 
velopment is permmsible: or 

(2) An application for license or ex. 
emption was filed and accepted before 
October 16, 1986. 

BEST AVA 11. DOA!,,MENDr 
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b) The requirement.s :nj§ 292.208(b) (1) and (3) 
12) Excepton. If the application fordo not apply license or exemption was filed onif an application for license or exemp- or

after October 16 1986. but beforetion was filed before October 16. 1986. March 23. 198"7 the petition must haveand is accepted for filing by the Com- been filed by June 22. 1987.mission before October 16. 1989. (d) Filing requtrement. A PetitionC) The requirements in filed under this sectioni 292.208(b)¢3) do not apply to 
must iclude 

an ap- the following information or refer :plicant for license or exemption if: othe pages in the application for license1) The applicant files a petition or exemption where it can be found:pursuant to J 292.210: and (1) A certifcate of service, conform.2) The Commission grants the peti- ing to the requirements set out:ion. 1 385.2010(h) of this chapter, certify.
I 

d)Any application covered by para-
graphs (a). (b), 

Ing that the applicant has served theor (c) of this section :s petition on thie Federal andexcepted Statefrom the moratorium 
posed by section 8(e) 

im- agencies required to be consulted byof t) e Electric the applicant pursuant to 1 4.38 of thisConsumers Protection Act of 1986. chapter:Pub. L. No. 99-495. (2) Documentation of any issued pre.
'Order 499. 53 FR 27003. July 18, 1988] liminary permits for the project: 

292.210 Petition alleging commitment of 
(3) An itemized statement of thetotal costs expended on the applica.substantial monetary resources before tLion:October 16. 1986. (4)An itemized schedule of costs the

a) An applicant expended,applicant covered or committedby be expended, before October to
J 2 92.203(c) whose application 16. 1986, 
cerise 

for li- on the application, accompanied byor exemption was filed on or supporting documentation includingafter October 16. 1986. but before but not limited to:April 16. 1988. may file a petition for (i) Dated invoicesexception for maps. surveys.from the requirement in supplies. ge,,physical and geotechnicai 292.208(b)(3) and the moratorium de-scribed in § 2 9 2 .203(c)(2). The petition 
services. engineering services, legalservices, document reproduction,must show that andprior to October 16. other items related to the preparatior1986. the applicant committed sub- of the application, andstantial monetary resources (as that (ii) Written contracts and other"erm is defined in § 2 92.202(r)) to the ,-rit.
ten documentationdevelopment of the project, demonstrating acommitment made before October,b)Subject to rebuttal under 16. para- 1986. to expend monetary resources ongraph (d)(7)(ii) of this section. a show.

ing of the commitment 
the preparation of the application, to.of substantial gether with evidence that those mone.monetary resources will be presumed tary resources were actually expended:if the applicant held a preliminary andpermit for the project and had com- (5) Correspondence or other docupleted environmental consultations mentation to support
pursuant to the items listed
§ 4.38 of this chapter in paragraphs (d)(3)before October 16. 1986. and (d)(4) of this
section to show that the expenses pre(c) Time of filing petition.- 1) Gen- sented were directly related to theeral rule. Except as provided in para- preparation of the application.graph (c)(2) of this section. the appli- (6) The applicant must include in itscan'4 must: total cost statement and in its sched.(i)File the petition with the applica- ule of the costs expended or committion for license or exemption: or ted to be expended before October 16,(ii)Submit with the application for 1986. the value of services thatlicense or exemption werea request for an performed by the applicant itselfextension inof time. not to exceed 90 stead of contracted out.days or April 16, 1988. whichever (7)(1) If the applicant held a prelimioccurs first, in which to file the peti- nary permit for the project and had 



.uanc :o i 4.38 of .,i s cnapter pr:or :o 
October 16. 1986. the applicant may. 
instead of submitting the information 

listed in paragraphs (d)(3). (d)(4). and 
,d)(5) of this section. subiuiit a state-the prelminaryrnent 

permit by project number. 
person objects,,) If any 	interested 

§ 385.211 of this chapter)pursuant to
1o the presumption in paragraph (b) 
3f this section. the applicant must 
.upplY the information listed in para-
zrapns (d)(3). d)(4). and (d)(5) of this
section.8) If the application is deficient 

pursuant to § 4.32(e) of this chapter. 

the applicant must include with t.1e 
those deficien-:nformation correcting 

cies a statement of the costs expended 
to make the corrections. 

,e) Processing of petition. (1) The 
Commission will issue a notice of the 
peition filed under this section and 
publish the notice in the FEDERAL REG-
EsTrER. The petition will be available 
for Inspection and copying during reg-
ular business hours in the Public Ref-
erence Room maintained by the Divi-
sion of Public Information. 

(2) Comments on the petition. The 
Commission will provide the public 45 
days from the date the notice of the 
petition is issued to submit comments. 
The applicant for license or exemption 
-ias 15 days after the expiration of the 
public comment period to respond to 
the comments filed with the Commis-
sion. 

3) Commission action on petition. 
The Director of the Office of Hydro-
power Licensing will determine wheth-
er or for license ornot the applicant 	 re-exemption has made the showing 
quired under this section. 

'Order 499. 	53 FR 27003. July 18. 1988] 

§ 292.211 Petition or initial deterina-
Lion on whether a project has a sub-
itantial adverse effect on the environ-
ment (AEE petition). 

(a) An applicant that has filed a pe-
tition under § 292.210 may also file an 
AEE petition with the Commission for 
an initial determination on whether 
the project satisfies the requirement 
"hat it has no substantial adverse 
effect on the environment as specified 
in § 292.208(b)(1). 

:" "" "'AU. 1 

0. C7'e ; -e 
noes not relieve the appucant ot :ne 
filing requirements of I 292.208c: 

c) The Commission will act on the 
AEE petition only if the Commission 
has ,dentifyingthe applicant's commit-Granted 

merit of resources petition under 
J 292.210.
 

d) Time of filing petition. The ap
pl.,cant may file the AEE petition with 
the application for license or exemp. 
tion or at any time before the Corn
mission :ssues the license or exemp
tion. 

(e) Contents of petition. The A.EE
 
petition must :dentify the project and
 
request that the Commission make an
 
initial determination on the adverse
 
environmental effects requirements in 
§ 292.208(b)(1). 

(f) The Director of the Office of Hy
dropower Licensing will make the mi
tial determination on the AEE peti
tion. In making this determination. 
the Director will consider the follow
ing: 

(1) Any proposed mitigative mess
ures:
 

(2) The consistency of the proposal 
rewith local, regional, and national 


source plans and prograns;
 
(3) The mandatory terms and condi

of fish and wildlife agenciestions 
under section 210() of PTJRPA. or sec
tion 30(c) of the Federal Power Act: or 
the recommended terms and condi
tions of fish a wildlife agencies under 
Section 10(j) of the Federal Power 
Act. whichever is appropriate: and 

(4) Any other information which the 
Director believes is relevant to consid

er.(g) Initial finding on the petition. 

The Director of the Office of Hydro
power Licensing will make the initial 
determination on the AEE petition 
after the close of the public notice 
period for the accepted application. If 
the Director's initial determination 
finds: 

(1) No substantial adverse effect on 

the environment, the Commission 
must wait at least 45 days before 
making a final determination that the 
project satisfies the requirements of 
§ 292.208(b)(1). 

(2) A substantial adverse effect on 
the environment, the applicant may 
file. within 90 days of the initial find-'2!PiO UM EIT 



.ng :nat :he project oes not satisfy 
te requirementz in § 292.208(b(1). 
proposed measures to mitigate the ad-
verse environmental effects found e

(3)(i) The Commission will provide
written notice of the Director's initial 
finding on the petition to the appli-
cant. to the federal and state agencies 
.hat the applicant must consult under 
4 4.38 of this chapter and to any inter-
venors in the proceeding.

,) The Commission will publish 
notice of the Directors initial finding 
:n the FEDERAL REGISTER. 

,h) Notice and Comment on the 
Mitigative measures. (1) The Commis-
sian will issue notice of the mitigative 
measures filed by an applicant under 
paragraph (g)(2) of this section and 
will publish the notice in the 'EDERaAL 
REGISTER. The mitigative measures 
will be on file and available for inspec-
.ion or copying during regular busi-
iess hours in the Public Reference 
Room maintained by the Division of 
Public Information: 

2) The Commission will provide the 
State and interested persons within 90 
days from the date the notice is issued 
to review and submit comments on the 
mitigative measures. The applicant for 
icense or exemption has 15 days after 
he expiration of the public comment 

period to respond to the comments 
riled with the Commission. 

1) .Materialamendments to applica-
'zon. The proposed mitigative meas-
ures filed under paragraph (g)(2) of 
this section will not be considered a 
material amendment to the applica-
tion unless the Commission finds that 
the proposed measures are unneces-
sary to. or exceed the scope of. miti-
gating substantial adverse effects. If 
the Commission finds the proposed 
mitigative rmeasures constitute a mate-
rial amendment, the application will 
be considered filed with the Commis
sian on the date on which the appli-
cant filed the proposed mitigative 
measures, and all other provisions of 
§ 4.35<a) of this chapter will apply. 

tj) Final determination on the peti
tion. The Commission will make a 
final determmn2tion on the petition at 
the time the Commission issues a li
cense or exemptionl for the project. 

(k) Presumptcon (1) If. between the 
Comm.sion's initial and final findings 

:n the A Petition. the State Zoes 
"ot take any action under 
§ 292.208(b)(2), the failure to ake 
action can be the basis for a presump
tion that there is net substantial ad. 
verse effect on the environment as 
that term is defined in § 29 2 .202(q)). 

2) If the presumption n Paragraph 
,k)( 1) of this section comes into effect. 
it: 
i i) Is only available for those adverseeffects related to the natural. recre. 

ational. cultural or scenic attributes 

of the environment: 
(ii) Can only operate during the time 

between the Commnission's initial and 
final findings on the .EE petition: 
and 

(iii) Has no affect on the Comms. 
sion's independent obligation to find 
that the project will not have a sub. 
stantial adverse effect on the environ. 
ment under § 292.208(b)(). 

(3) The presumption in paragraph 
(k)(1) of this section does not take 
effect if the State. the Commission or 
an interested person demonstrates 
that the State has acted to protect the 
natural watercourse under 

4292.208(ipa2). 
(4) The presumption in paragraph 

(k)(1) of this section can be rebutted 
if: 

(i) The Commission determines that 
the project will have a substantial ad. 
verse effect on the environment relat
ed to the environmental attributes 
listed in paragraph (k)(2)(i) of this sec
tion: or 

(ii) Any interested person, including 
a State. demonstrates that the project
will have a substantial adverse effect 
on the environment related to the en
vironmental attributes listed in para
graph (k)(2)(i) of this section. 

[Order 499. 53 FR 27004. July 18. 1938. as 
amended at Order 499-A. 53 FR 40724. Oct. 
18. 1988] 
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~~op-~4 	 *@n-- 'f1mr 
Eleedr c Utilities and Qualifying 
Cogeneration and Small Power 
Production Facilities Under Sec-oducio h Pbithan
tion 210 of the Public Utility 
Regulatory Policies Act of 1978 

At;THoRITY: Public Utility Regulatory
policies Act of 1978. 16 U.S.C. 2601 el seq.. 
Energy Supply and Environmental Coordi-
naon Act. 15 U.S.C. 791 et seq. Federal 
?ower ACt. 16 U.S.C. 792 et seq.. Department 
J Energy Organization Act. 42 U.S.C. 7101 

eq.. E.O. 12009. 42 FR 46267. 
SOUc E: 45 FR 12234. Feb. 25. 1980. unless 

-,nerwise noted. 

4 .92.301 ScoPe. 

,a) Applicability. This subpart ap-
plies to the regulation of sales and 
purch ss between qualifying facilities 
and e' tric utilities. 

,bI eqotzated rates or terms. Noth-
:nv ,this subpart: 

Limits the authority of any elec-
..	 c utility or any qualifying facility to 
agree to a rate for any purchase, or 
terms or conditions relating to any
purchase. which differ from the rate 
or terms or conditions which would 
otherwise be required by this subpart: 
or 

2) A.ffects the validity of any con-
:ract entered into between a qualify-
;ng facility and an electric utility for 
any purchase. 

292.302 	 Availability of electric utility 
system cost data. 

a) Applicability. (1) Except as pro-
vided in paragraph (a)(2) of this sec. 
nion. paragraph (b) applies to each 
electric utility, in any calendar year, if 
the total sales of electric energy by 
such utility for purposes other than 
resale exceeded 500 million kilowatt-
nours during any calendar year begin-
ning after December 31. 1975, and 
before the immediately preceding cal-
endar year. 

(2) Each utility having total sales of 
electric energy for purposes other 
than resale of less than one billion kil-
owatt.hours durng any calendar year
beginnimg after December 31. 1975. 
and before the immediately preceding 
year. shall not be subject to the provi-
sions of this section until June 30. 
1982. 

REST AVAILABLE DOCUMENT 9 
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2erived. not .ater "an .No'.ernaer 
1980. June 30, 1982. and not less ofen 

every two years therealter, eacn
regulated electric utility described :n 
paragraph (a) of this section shall pro
vide to its State regulatory authority. 
and shall maintain for public inspec
lion. and each nonregulated electric 
utility described in paragraph (a) of 
this section shall maintain for public 
inspection, the following data: 

(1) The estimated avoided cost on 
the electric utilitys system, solely
with respect to the energy component.
for various levels of purchases from
qualifying facilities. Such levels of 
purchases shall be stated in blocks of 
not more than 100 megawatts for sys. 
tems with peak demand of 1000 
megawatts or more. and in blocks
equivalent to not more than 10 per
cent of the system peak demand for 
systems of less than 1000 megawatts. 
The avoided costs shall be stated on .j 
cents per kilowatt-hour basis, during 
daily and seasonal peak and off-peak
periods, by year. for the current calen. 
dar year and each of the next 5 years: 

(2) The electric utility's plan for the 
addition of capacity by amount and 
type, for purchases of firm energy and 
capacity, and for capacity retirements 
for each year during the succeeding 10 
years: and 

(3) The estimated capacity costs at
completion of 'he planned capacity ad
ditions and planned capacity firm pur. 
chases, on the basis of dollars per kilo
watt. and the associated energy costs 
of each unit. expressed in cents per 
kilowatt hour. These costs shall be ex
pressed in terms of individual generat
ing units and of individual planmed 
firm purchases. 

(c) Special rule for small electrc 
utilities. (1) Each electric utility 
(other than any electric utility to 
which paragraph (b) of this section ap
plies) shall, upon request:

(i) Provide comparable data to that 
required under paragraph (b) of this 
section to enable qualifying facilities 
to estimate the electric utility's avoid
ed costs for periods described in para. 
graph (b) of this section: or 

(ii) With regard to an electric utility 
which is legally obligated to obtain all 



.'s :equUrernerus or eec:r:c energyarid capacity anotherfrom electricutility, provide the data of its supply.
ing utility and rates whichthe at 
currently purchases such energy and 

it 

capacity. 
(2) If any such electric utility fails to 

provide such information on request,
the qualifying facility may apply to
the State regulatory authority (which
has ratemakmg authority over theelectric utility) or the Commission foran order requiring that the nfo.-nna,ton be provided 

-d) Substitution of alternative 
'nethod. (1) After public notice in the 
area served by the electric utility, andafter opportunity for public comment, 
any State regulatory authority mayrequire (with respect to any electric
utility over which it has ratemaking
authority). or any non-regulated elec.
tric utility may provide, data different
than those which are otherwise re-
quired by this section if it determines
that avoided costs can be derived from
such data. 

(2) Any State regulatory authority
(with respect to any electric utility
over which it has ratemaking author 
ity) or non.regulated utility which re-
quires such different data shall notify
the Commission within 30 days of
making such determination, 

,e) State Review. (1) Any data sub-
mitted by an electric utility under this

section shall be subject to review by
,the State regulatory authority which

has ratemaking authority over such

electric utility. 


(2) In any such review, the electric 
utility has the burden of coming for.
ward with justification for its data. 
145 FR 12234. Feb. 25. 1980: 45 FR 24126.Apr. 9. 19801 

§ 292.303 Electric utility obligations under 
this subpart. 

(a) Obligation to purchase from 
qualifyingfacilities. Each electric utility shall purchase, in accordance with 
§ 292.304. any andenergy capacitywhich is made available from a quail-
fying facility: 

(1) Directly to the electric utility; or(2) Indirectly to the electric utility
in accordance with paragraph (d) of 
this section. BEST 

- - - -,, I i g.. r= 
) Oblgatio seLo :o " :acilig. Eaich electic utalty sina,sell to aly quaufyig facility, in a,.cordance with 1 292.305, any energ,'

and capacity request91d by the qualf. 
ing facility,ig fac igato to nterconnect 

Subect to paragraph (c)(2) of thi sec. 
tion, any electric utility shall najce
suc, interconnectiols with all ua 

facility as may be necessaryaying to 
accomoLich purchases or sales underthis sutUPart. The ooligation to pay for 

any intercoru-ection costs shall be de.
termined in accordance with § 292.306. 

(2) No electric utility is required to
interconnect with any qualifying facil.
ity if, solely by reason of purchases orsales over the interconnection, the
electric utility would become subject
to regulation as a public utility under
Part II of the Federal Power Act.

(d) Transmisston to other electric
utilities. If a qualifying facility agrees,
an electric utility which would other.
wise be obligated to purchase energy 
or capacity froin such qualifying facility may transmit the energy or capac.
ity to any other electric utility. Any
electric utility to which such energy or
capacity is transmitted shall purchase
such energy or capacity under this
subpart as if the qualifying facility 
were supplying energy or capacity di.
rectly to such electric utility. The rate
for purchase by the electric utility
which such energy is tramsmitted shall

to 

be adjusted up or down to reflect line

losses pursuant to § 29 2.304(e)(4) and

shall not include any charges for
 
transmission
 

(e) Parallel operation. Each electric 
utility shall offer to operate in parallelwith a qualifying facility, providedthat the qualifying facility complies
with any applicable standards estab.
lished in accordance with § 292.308. 
§ 292.304 Rates for purchases. 

(a) Rates for purchases. (1) Rates for 
purchases shall:

i) Be just and reasonable to the
electric consumer of the electric utility
and in the public interest: and

(ii) Not discriminate against qualify
ing cogeneration and small power pro

t 
B3EST AVAILABLETO- mflities.
 



yeeCUrc 'o:ty: pay more "nan acterstics of* :e:Ie avoided costs for purcr.ases. adfferent :ecnzb) Relattonshzp to avoided costs. (i) ogles.(d) Purchases "as avaiLable" or pl,For purposes of this paragraph. -new.3pacltY" means any purchase suant to a legally enforceable Obliqfrom tion. Each qualifying facility sa2,apacitY of a qualifying facility,,,rucction of which con. have the option either:was commenced on ( I) To provide energyjr after November 9. 1978. as the qualifing acility determines such energy2) Subject to paragraph b)(3) of be available*ns section. a for such Purchases.rate for purchases satis- which,:eshe requirements of paragraph (a) 
case the rates for such pu]chasescils section if the rate equals the 
shall be based on the purchawing utility's avoided costs calculatedavoided costs determined aafter consid. the time of delivery: oreracion of the factors set forth in,paragraph(e) of this section (2) To provide energy or capacit,3) A rate for purchases (other than pursuant to legally enforceable obhiagation for the delivery of energy or ca,rom new capacity) may be less than pacity over a specified term. in whic?:ne avoided cost if the State regula.

:ory authority (with respect 
case the rates for such purchase.c

electric utility to any shall, at the optionover which it has rate- facility of the qualifyingexercised prior themaking authority) or the nonregulat. 
to begin.

ning of the specified term. be based oned electric utility determines that a either:ower rate is consistent with para. (i) The avoided costs calculatedgraph ,,0 of this section, and is suffi- at 
cent the time of delivery: orto encourage cogeneration and (ii) The avoided costssmall power production, calculated at

4) Rates for purchases from new ca. 
the time the obligation is incurred. 

pacity (e) Factors affecting rates for purshall be in accordance
paragraph with chases. In determining a~oided(b)(2) of this section. re- the following factors shall, 

costs. 
gardless of whether the elect.ic utility 

to the 
extent practicable,making such purchases is simulta, 

be taken into account:neously making sales to the qualifying (1) datafacility. The provided pursuant to5 292.302(b). (c), or (d). including State(5) In the case in which the rates for review of any such data:purchases are bu.sed upon estimates of (2) The availability of capacity oravoided costs over the specific term of energy:he contract from a qualifying facilityor other legally enforcea, during the system dailyble obligation, the rates and seasonalfor such pur-chases do not violate this subpart 
peak periods, including: 

the rates for such 
if (i) The ability of the utility to dis.purchases differ patch the qualifying facility:from avoided costs at the time of deliv-


ery. (ii) The expected or demonstrated

reliability of the qualifying facility;(c) Standard rates for purchases. (1) (iii) terms of any contract orThere shall be put into effect (with re- other 

The 
legally enforceable obligation.spect to each electric utility) standard including the duration of therates for purchases from qualifying fa- tion. obliga.

terminationcilities with notice requirementa design capacity of 100kilowatts or less. and sanctions for non-compliance: 
(2) There may be put into 

(iv) The extent to which scheduled 
standard for 

effect outages of the qualifying facility canrates purchases from be usefully coordinatedqualifying facilities with a design ca- with scheduled outages of the utility's facilities:pacity of more than 100 kilowatts. v) The usefulness of energy and ca(3) The standard rates for purchasesunder this paragph: pacity supplied from a qualifying facil
(i) Shall be consistent 

ity during system emergencies. includ.with para- ing its ability to separate its load fromgraphs (a) and (e) of this section: and(ii) May differentiate among qualify. 
its generation: 

ing facilities using various 
(vi) The individual arid aggregatetechnol. value of andenergy capacity from 
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y's ssesteme ectrc I 292.305uitility's systerri: and Rates for sales.
 
,vii) The smaller
mencs and the capacity incre-shorter tead times 'a) Ge-nera- rue3. (1) Rates for sale,(i)

available 
Shall be just and reasonable anwith additions of capacity In the PUblic interest; andfrom qualifying facilities: and (ii) Shall not(3) The relationship of the availabil. 

discriminate agairst 
ity of any qualifying facilityenergy or capacity from in COmparisonthe to rates for sales toqualifying facility as other custornersderived in para. served by the electric utility,graph (e)(2) of this section, to the abil-ity of the electric utility to avoid costs, 

(2) Rates for sales which are basedon accurateincluding the deferral data and consistentof capacity ad- ys.ternwide costing principles shall not beditions and the reduction of fossil fueluse: and considered to discriminate against anyqualifying facility(4) The costs to the extent thator savings resulting suchfrom variations rates apply to the utility's Otherin line losses from customers withthose that similar load orwould have Otherexisted in theabsence of purchases cost-related characteristics.from a
ing facility, if 

qualify. (b) Additional Services to be Prov.the purchasing electric . 
utility generated ed to Qualifying Facilities. (1) Uponan equivalent
amount of request of a qualifyingenergy facility, eachitself or purchased electric utility shall provide:an equivalent amount 
energy 

of electric (i) Supplementary power:or capacity.
(f) (ii) Back-up power:Periods during which purchases (ill) Maintenance power: andnot required. (1) Any electricwhich gives utility (iv) Interruptible power.notice pursuant to para- (2) The State regulatory authoritygraph (f)(2) of this section will ncr be (with respect to any electric utilityrequired to purchase electric energycapacity or over which it has ratemakin athor.during any period duringwhich, due ity) and the Commission (wath respectto operational tocircur any nonregulted ciectricstances, purchases from qualifying fa- utility)

c:lities will result in costs greater than 
to any requieect rl 

those which the utility would 
may waive any requiremet of para.incur if graphit did not make such purchases. but in-

(bn1) of this section if. afternotice in the areastead generated an equivalent serred by the elc.amount tric utilityof energy itself. and after opportunity forpublic com mentd the,2) Any electric utility seeking to 
electric utility

demonstrates and the State regulatoryinvoke Paragraph (f)(1) of this section authority ormust notify, in accordance the Commssion as thewith appli- case maycable State law or regulatlon 
be, finds that complianceeach af.fected qualifying facility in 

with such requirement will:time forthe qualifying facility to cease 
(i) Impair the electric utility's ability 

livery of energy 
the de- to render adequate service to its cus.or capacityelectric utility. to the tomers: or(ii) Place an undue burden on the(3) Any electric utility which fails tocomply with thf electric utility.provisions of para- (c) Rates for sales ofgraph (f)(2) of tls section will back-up andbe re- maintenance power. The rate for salesquired to pay the same rate for such of back-up powerpurchase of or maintenanceenergy or capacitywould be required as power:had the period de- (1) Shall not bescribed in Paragraph (f)(1) based upon an sof this sec- surniption (unless supported by factualtion not occurred, 

(4) data) that forced outages or otherA claim by an electric utility that re
such a period has 

ductions in electric output by all quslioccurred or will fying facilities on an electricoccur is subject to such verification by system utility's
its State regulatory authority will occur simultaneously. oras the during the system peak. or both: andState regulatory authority determines 
necessary or appropriate. either before 

(2) Shall take into account theextent tooe r ccau t which scheduled outages of~e r hor after the occurr rfr thetl ILAOL.' .D00 v } • qualifying facillties can be usefully1~ 



:0 orainated with scneduieo outages oi 'Ility, or an! other person. If .:he utility's facilities. 	 State regulatory authority with -. 
spect to any electric utility over whic,;292.306 Interconnection costs, it has ratemaking awthority) or nonre. 

,a) Obligation to pay. Each qualify- gulated electric utility establishes sucr.-ng facility shall be obligated to pay standards, it shall specify the need for,,y interconnection costs which the such standards on the basis ot systerState regulatory authority (with re- safety and reliability.
spect to any electric utility over which 
, has ratemaking authority) or nonre- Subpart D--Implemntasion 
gulaced electric utility may assess 
gainSt the qualifying facility on a AUTHORITY: Publicondiscrtminatory basis 	 Utility Regulatorywith respect Policies Act of 1978. 16 U.S.C. 2601 et seq.. 

:o other customers with similar load Energy Supply and Environmental Coora:.
2 naracteristics.Ib) Reimbursement of 	 nation Act. 15interconnec. U.S.C. 791 et seq., FederalPowe:' Act. 16 U.S.C. 792 et seq., Departmenttion costs. Each State regulatory au- of Energy Organization Act. 42 U.S.C. 7101,horitY (with respect to any electric et seq., E.O. 12009. 42 FR 46267.
utility over which it hlas ratemakcing SoURcz: 45 FR 12236. Feb. 25. 
 1980. unless 

3 uthority) and nonregulated utility otherwise noted.
 
shall determine the manner for pay
ments of interconnection costs, 
which § 292.401 Impletz2ntation by State 	regujla.may include reimbursement over a tory authorities and nonregulated elec.
reasonable period of time. tric utilities.

292.307 	 System emergencies. (a) State regulat,?ry authorities.Not
a) Qualifying facility obligation to later than one year aftertake effect, each State regulatorythese rulesau

provide power during system emergen. thority shall, after notice and an op.
cies. A qualifying facility shall be re- Porutys fr pubice h a n oquired to provide energy or capacity to 	 portunity for public hearing, coman electric utility during a system 	 (other than § 292.302 thereof). Such 
emergency only to the extent:(1) Provided by agreement between implementation may consist of the issuch qualifying facility and electric suance of regulations, an unde-taking
utility: or 

(2) Ordered under section 	
to resoive disputes between qualifying202(c) of facilities and electric utilities arising:he Federal Power Act. under Subpart C. or any other actionkb) Discontinuanceof purchases and reasonably designed to implement
sales during system emergencies, such subpart 
 (other than § 292.302

During any system emergency, an 	 thereof).electric utility may discontinue: (b) Nonregulated electric utilities.(1) Purchases from a qualifying fa. Not later than one year after thesecility if such purchases would contrib, 	 rules take effect, each rionregulatedute to such emergency; and electric utility shall, after notice and(2) Sales to a qualifying facility, pro. an opportunity for public hearing,vided that such discontinuance is on a commence implementation of Subpartnondiscriminatory basis. C (other than § 292.302 thereof). Such 
292.308 	 implementation may consist of the is-Standards for operating reliabil. suance of regulations, an undertaking 

ity. to complyAny State regulatory 	 with Subpart C. or anyauthority other action reasonably designed to(with respect to any electric utility implement sLch subpart (other thanover which it has ratemakctng author- § 292.302 thereof).ity) or nonregulated electric utility (c) Reporting requirement.Not latermay establish reasonable standards to 	 than one year after these rules takeensure system safety and reliability of effect, each State regulatory authorityinterconnected operations. Such and nonreguated electric utility shallstandards may be recommended by file with the Commission a report 	deany electric utility, any qualifying fa-	 scribing the manner in which it will 



mceren:-"c: a-~ o' : e ar1292.302-nereo,. -e
}292.402 Implerrentation of certain re-

portin0 reireen. oeporting requirements. 

Any electric utility which fails tocomply with the requirements of 
§ 292.302(b) shall be subject to the 
same penalties to which it may be sub-
jected for failure to comply with therequirements of the Commissisn's reg.
ulations issued under section 133 ofPURPA. 

S292.403 Waivers. 

(a) State reguiatory authority and
nonregulated electric utility waivers 
Any State regulatory authority (with
respect to any electric utility over
which it has ratemaking authority) or 
non.regulated electric utility may,after public notice in the area served
by the electric utility, apply for a
waiver from the application of any of 
the requirements of Subpart C (otherthan § 292.302 thereof). 

(b) Commzssion action. The Com-
mission will grant such a wavier only
if an ,7pplicant under paragraph (a) of
this st,tion demonstrates that compli-
ance with any of the requirements of
Subpart C is not necessary to encour-
age cogeneration and small power pro-
duction and 3 not otherwise requiredunder section' 10 of PURPA. 

Subpart E-Reserved] 

Subpart F-Exemption of Qualifying
Small Power Production Facilities 
and Cogeneration Facilities from 
Certainand RegulatFederaki o ns and State Laws 

292.601 Exemption to qualifying facili-ties from the Federtl Power ACLn 

(a) Applicability. This section 
)lies to qualifying 

ap-
facilities, other 

,hian those described in paragraph (b))f this section. 
(b) Exclusion. This section does not

Lpply to a qualifying small power pro-
luction facility with a power produc.
ion capacity which exceeds 30 
negawatts, if such facility uses any
)rimary energy source other than geo-
hermal resources, 

:lity describedthis section shall 
sections Of theexcept: 

(1) Section 1-18, -nd 21-30;
(2) Sections 2 0 2(c). 210, 211. and 212 
(3) Sections 3 05(c); and 
(4) Any necessary enforcement Pro. 

vision of III withPart regard to thesections listed in paragraphs 'c)(1), (2)
and (3) of this section. 
,Energy Security Act. Pub. L. 96-294. 94
Stat. 611 (1980) Public Utility RegulatoryPolicies Act of 1978. 16 U.S.C. 2601. et seq., 
Energy Supply and Environmental Coori.
nation Act. 15 U.S.C. 791. eL seq.. Federal 
Power Act. as amended. 16 U.S.C. 792 et seq.,Department of Energy Organization Act. 42U.S.C. 7101. et seq.; E.O. 12009. 42 FR 46267)
(Order 135. 46 FR 19232. Mar. 30. 1981] 

§ 292.602 Exemption to qualifying farili. 
ties from the Public Ctility Holding
Company Act certainand State law 
and regulation.

(a) Applicability. This section ap.
plies to any qualifying facility de
scribed in § 292.601(a). and to any
qualifying small power production fa.
cility with a power production capac.
ity over 30 megawatts if such facility.
produces electric energy solely by the 
use of biomass as a primary energy 
source. 

(b) Exemption from the Public Utili. 
ty Holding Company Act of 1935. Aqualifying facility described in para. 
uph (a) of this section or a utilitygeothermal small power production fa
cility shall not be considered to be an 
"electric utility company" as defined

in section 2(a)(3) of the Public Utility
Holding Company Act of 1935. 15U.S.C. 79b(a)(3). 

(c) Exemption from certain State
law and regulation. (1) Any qualifyingfacility shall exempted (exceptbe as 
provided in paragraph (c)(2)) of this 
section from State law or regulation 
respecting:

(Q) The rates of electric utilities: and 
(ii) The financial and organizational

regulation of electric utilities. 
(2) A qualifying facility may not be

exempted from State law and regula
tion implementing Subpart C.

(3) Upon request of a State regula
tory authority or nonregulated electric 

e. .M-:'=afiy:-.gin paragr-apn a) -Dbe exempt from ai 
Federal Power Act 
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;,£ on .e exempuons sPeci. 	 flow it,-ed in paragraph (c)(1) of 	 VOulld accon.modate anythis section. 	 oages of electric energy or4) Upon request of any person, the 	 capacity afecting its firmComission may determine whether a 	
power wholesale ca 

tomers..ajifyng facility is exempt from a (2) This statement shall:pa.rcicular State law or regulation. 10) DescribeFnergY Security Act, 	
how the utility woujPub. L. 96-294. 94 assure.tat. 611 k1980) Public 	 that direct and indirect custonUtility Regulatory ers are treatedFo11cies Act of 1978. 16 U.S.C. 2601. et seq.. 	
without indue prej,-,ergY supply and Environmental dice or disadvantage: andCoordi. 

SAct. 5 U.S.C. 791. et 	
(ii)Itshall also identify any agreEseq.. Federal ment. law. or regulationv,%er ACE. as amended. 16 U.S.C. 792 et seq.. 	 *,'hich mignimpairlepartment of Energy Organization Act. 42 the utility's ability to accorSS.C. .7101. 	 rnodate such a shortage.et seq.: E.O. 12009. 42 FR 46267).45 FR 12237. Feb. 25. 	 (3) Each utility shall file a1980. as amended by 	 with 

copy o:its statementOrder 135. 46 FR 19232. Mar. 30. 1981] 	 any appropriatE
State regulatory agency and all firm 

PART 294-PROCEDURES power wholesale customers.FOR (4) If aSHORTAGES 	 plan for accommodating anyOF ELECTRIC ENERGYAND CAPACITY 	 shortages of electric energyUNDER 	 or capac
206 OF 	 SECTION ity affecting its firm Power wholesaleTHE PUBLIC UTILITY REGU. customersLATORY POLICIES ACT OF 1978 

as .escribed in the briefstatement submitted Pursuant to para.ACIHORI7Y: Public graph (b)(1)Utility Regulatory 	 of this section is modified.the utility mustpolicies Act of 	 submit to the Com.1978. Pub. L. 95-617. 92 Stat. mission and3117: Federal 	 the persons
seq.. Power Act. 16 U.S.C. 792 et 	 described inDepartment of Energy 	 paragraph (b)(3)Organization 	 of this section within15 days ofAct. 42 U.S.C. 7107 et seq.: E.O.'12009. 42 FR 	

any such modification. a46267: 	 supplemental statement informing theAdmirnstrative Procedure Act. 5
U.S.C. 553. 

Commission of those modifications. 

a294.101 (c) Reporting requzrementi. EachShortages of electric ener and public utility shall immediately reporTcapacity. 	 to the Commission, to any State regu.latory authoritya) Definition of shortagesof electric 	
and to firm powerwholesale customers,energy and capacity. For purposes any anticipated

this section. shortage of electric energy or capacity.the term "anticipated 
of 

shortages of electric or energy" means: 
The report shall include the following

(1) Any situation 	 information:anticipated 
occur in which 	

to (1) The nature and projectedthe generating 	 dura. 
bulk purchased 	

and tion of the anticipated capacitypower capability of a 	 or
public utility will 	 energy supply shortage:not be sufficient to (2)meet its anticipated demand plus ap. 

A list showing all f:irm powerwholesalepropriate reserve 	 customers affectedmargins 	 or likelyand this to be affected by the anticipatedshortage would affect the utility'spability adequat.ly 	 ca. shortage;to supply electricservices 	 (3) Procedures forto its firm 	 accommodatingPower wholesalecustomers: or 	 the shortage, if different from thosedescribed in Paragraph (b)(2) Any 	 of this sec. 
occur situation anticipated toin which 	 tion:the energy supplypability of 	 ca- (4)An estimate of thea public utility is not suffi- effects (re
cient to meet its customers' energy 

duced power and energy usage) of usere.
quirements 	 of these proceduresand this shortage 	 upon the utility'swouldaffect the utility's capability adequate. 
wholesale and retail customers: and

ly to supply electric services to its firm 
(5)The name. title, address and tele.

Power wholesale customers. 
phone number of an officer or employ.

(b) Accommodation of shortages. (1) 
ee of the utility who may be contacted 

Each public utility now serving 
for further information regarding thefirm shortagePower 	 and Planned actionswholesale 	 of thecustomers, shall utility. 
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1) Reporta o jcher -ote-trnLne : ?-. 
*te3. Any report filed with another 

governmental entity that contain the 
information that must be reported 
under this part may be filed to comply
with this Part. 

e) Number of copies. Any public 
utility that files under this part must 
provide an original of any filing ard at 

aeast wo exact :opes "o :'.s 
3ilon and one copy to any state regu4. 
tory authorty and firm power Whole,
sale customer unless otherwse re. 
quired by the Commission. 

44 FR 37502. June 27. 1979. as amended t 
47 FR 20297. May 12. 1982: Order 401. 49 
39538. Oct. 9. 1984: Order 401-A. 54 
41087. Oct. 5. 19891 
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INTRODUCTION
 

The broad purpose of the Public Utility Regulatory Policies Act of
 
to
 

L97 8 (PURA), one of the five parts of the National Energy Act, is 

encourage conservation of energy 
and efficient use of energy resources 

by
 

One means of achieving this 
end is to encourage production
 

public utilities. It is
 
of electric power by cogeneration and 

by small power producers. 


estimated that these technologies could save 
the nation 1.75 million
 

a day -by 1995.
 barrels of oil 


cogeneration is the combined production of power 
and useful heat by
 

fuel source -- the reject heat of
 
the sequential use of energy from 

one 
Approxa subsequent process. 


one process becomes the energy input 
into 


isately three-fourths of the energy 
used to raise steam for industrial
 

is wasted if not captured
 
uses actually performs useful work; 

the rest 


for cogeneration.
 

facilities generating not more than
 Small power producers are defined as 

60 megawatt: of electric power and 
which employ renewable resources such 

as 

water power, solar energy, wind energy or geothermal 
energy, or biomass or 

waste as a primary fuel.
 

Until recently, a lack of economic incentives 
and certain regulatory and
 

have limited development of these technologies.
iastitutional barriers 

provide appro-


P IPA authorized the Federal Energy Regulatory ComiAsion to 


priate incentives and to remove these barriers.
 

small power production
In the past, a developer of cogeneration or 

and economic obstacles. First,
three major regulatoryfacilities faced 

utilities were not generally required to purchase the electric power
 

generated by these facilities, and were not required 
by law to pay
 

Second, some utilities charged
appropriate rates for this power. 


discriminatorily high rates for backup power 
required by cogenerators
 

and small power producers. Finally, a cogenerator or small power producer
 
to the same
 

providing electricity to a utility grid might be 
subjected 


electric utility. Sections 201 and 210
 
state and Federal regulation as an 

of PURPA are designed to remove these obstacles 
and encourage cogeneration
 

and small Dower production. 

The Commission issued proposed regulations implementing 
sections 201
 

series of public hearings, analysis of the extensive
 and 210 in 1979. After a 

written comments received and consultation with state public utility regula

issued under Section 210 on February 19, 1980
 
tory commissions, final rules were 


and section 201 on March 13, 1980.
 

FERC staff has prepared an assessment of the effects 
that development of
 

production may have on the environment. Yhe
 
cogeneration and small power 
likely effects were found to be insignificant except in the case of co

engines; the staff is now preparing an environmental impact
generation by diesel 

effects of diesel cogeneration.statement on the 

This booklet, which contains copies of the FERC's rules 
and other documents
 

O cogeneration and small power production, is intended to 
provide a basic
 

understanding of the issues involved and the procedures 
developed by the Commission
 

in formulating these regulations.
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page ii 

with correction of April 3, 1980
 

(Issued February 19, 1980, Published February 25, 1980)
 

69 (Docket No. RH79-55) contains the rules implementing
Order No. 

for sales of electric
It establishes rates 


power between qualifying cogeneration and small power production
 

facilities and electric utilities, and establishes exemptions 
for
 

qualifying facilities from state and federal regulations governing
 

Section 210 of PURPA. 


electric utilities.
 

Small Power Production and Cogeneration
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Order No. 70 Facilities--Qualifying Status; Implementing Section 201
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(Issued March 13, 1980, Published March 20, 1980)
 

Order No. 70 (Docket 	No. RM79-54) establishes criteria and procedures
 

by which cogeneration or small power production facilities can qualify
 
It also
for the rates and exemptions set forth in Order No. 69. 


establishes the eligibility of qualifying cogeneration facilities for
 

an exemption from incremental pricing of natural gas contained in the
 

Natural Gas Policy Act of 1978.
 

Regulations Implementing the Incremental
Docket No. RM79-14: FINAL RULE: 


Order No. 49 Pricing Provisions of the Naturnl Gas Policy Act of 1978
 

Page 53 	 (Issued September 28, 1979, Published October 5, 1979)
 

Docket No. RM79-54: 	 INTERIM RULE for Qualification of Gas-Fired Cogeneration
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An exemption was established
1978.
the Natural Gas Policy Act of 


for qualifying cogeneration facilties, as 
defined in
 

in this rule 

of PURPA. The
 

the Commission's rules implementing Section 201 


Commission issued an "Interim Rule for Qualification of Gas-Fired
 

Cogeneration Facilities for Purposes of the 
Incremental Pricing
 

RM79-54 which was later incorporated into
 
Program" in Docket No. 


Order No. 70.
 

Small Power Production and
 
Docket Nos. RM79-54 	 ENVIRONMENTAL FINDINGS: 


Cogeneration Facilities--Environmental Findings; 
No
 

Page 87 and 

Intent to Prepare
RM79-55 	 Significant Impact and Notice of 


Environmental Impact Statement
 

(Issued March 31, 1980, Published April 8, 1980)
 

"Environmental Findings; No Significant Impa'ct and Notice of Intent
 
RM79-54 and
 

To Prepare Environmental Impact Statement" (Docket Nos. 

the
 

RM79-55) contains the Commission's environmental assessment 
of 


effect of these regulations. With the exception of new diesel co

significantly affect 	the
 generation facilities, these rules will not 
 prepare

environment. The Commission gave notice that it intends to 


the in
an environmental impact statement evaluating the effects 

of 


of diesel cogeneration that would result from qualifica
creased use 

tion of that technology.
 

Small Power Production and
 
Docket No. RM79-54: AMENDMENT TO FINAL RULE: 


Order No. 70-A Cogeneration Facilities; Amendment to Final Rule Pro

for Commission Certification
viding that Applications
Page III 

of Qualifying Status Contain a Notice for Publication
 

in the Federal Register
 
(Issued May 51, 1980, Published May 20, 1980)
 

Order No. 70-A (Docket No. RM79-54) provides that 
applications for
 

to the rules
 
Commission certification of qualifying status pursuant 


implementing Section 201 of PURPA contain a notice 
for publication
 

in the Federal Register.
 

Small Power Pro-

Docket Nos. RM79-54 	AMENDMENT TO ORDER NOS. 69 AND 

70: 


duction Order Granting in Part and Denying in Part
 Page 113 and 

RM79-55: Rehearing of Orders Nos. 69 and 70, and 

Amending
 

Regulations
 
(Issued May 15, 1980, Published May 21, 1980)
 

The Commission's "Order Granting in Part and Denying 
in Part Rehearing
 

of Orders Nos. 69 and 70 (Docket Nos. RM79-55 and 
54) and Amending
 

Regulations", and the "Amendment to Final Rule Providing 
that Appli

cations for Commission Certification of Qualifying Status 
Contain a
 

Notice for Publication in the Federal Register" 
contain clarification
 

and minor revisions of Orders Nos. 69 and 70.
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70: Order Granting in Part
Docket ?o. RM79-54: 	 AMENDMENT TO ORDER NO. 

and Denying in Part Rehearing of Order No. 70, and order No. 70-B 

Amending Regulations
page 120 

(Issued August 4, 1980, Published August 8, 1980)
 

Order No. 70-B (Docket No. RK79-54) permits gas utility holding
 

companies to own qualifying cogeneration and small power production
 

facilities.
 

Order Granting Rehearing
Docket No. RM79-54: 	 AMENDMENT TO ORDER NO. 70: 


of Order No. 70-B and Amending Regulations
order No, 70-C 

(Issued September 26, 1980, Published October 8, 1980)
 page 122 


Order No. 70-C (Docket No RM79-54) permits electric utility holding 

companies found by the Securities and Exchange Commission to be 
"exempt holding companies" under Sections 3(a)(3) and 3(a)(5) of the 

own qualifying cogeneration and
Public Utility Holding Company Act to 


small power production facilities.
 

Order Amending Regulations
Docket No. RM79-54: AMENDMENT TO ORDER NO. 70: 

Published February 6, 1981)
order No. 70-D (Issued January 28, 1981, 


page 124
 

Order No. 70-D (Docket No. RM79-54) enables certain "electric utilities"
 

which are not "primarily engaged in the generation or sale of electric
 

energy" to own up to 100 percent of a qualifying facility.
 

Docket No. R80-62: FINAL RULE: Regulations Exempting Mechanical 
from the Incremental Pricing

Order No. 104 	 Cogeneration Facilities 

Page 127 	 Provisions of the Natural Gas Policy Act of 1978 

(Issued October 23, 1980, Published October 30, 1980) 

allowing mechanicalOrder No. 104 (Docltet No. RMO-62) contains rules 

cogeneration facilities to obtain exemption from the Incremental 

pricing provisions of the Natural Gas Policy Act of 1978. 

Docket No. RM81-2: 
Order No. 135 

FINAL RULE: Eligibility, Rates and Exemptions for 

Qualifying and Utility-Owned Geothermal Small Power 

Page 132 Production Facilities 
(Issued March 23, 1981, Published March 30, 1981) 

amendments to theOrder No. 135 impleamnts the Energy Security Act 
and the Public Utility Regulatory Policies Act ofFederal Power Act 

production facilitiets. Except1978 concerning geothermal small power 
with respect to the Public Utility Holding Company Act, this rule

making i.%plements the Energy Security Act only as it relates to geo

thermal small power production facilities of which a utility Dvas 

less than 50 percent.
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FOR FURTHER INFORMATION CONTACT:
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[Docket HS, Ittf7D-15 
Staff Paper Olscuulf~ti
Responsibilities To Estabml'sh Rue 

Pgarding Rates and EsempoftiO for 
Ousiltying Cogeneratont and Sinai
Power Produc tioFlities Psan in 


to S cion 210 of the P c Ut
Sectio01 toeto r 1the 

poe"Vtory pole sAct of e7 
Fderal 

Commission 
&CT-nol Staff paper Issd. by diectlon 
of the Commission. for commt . 

Aom i on. 

sue .TFhis paper discusses the 
Commission's responsibllities to issue 
final rules pursuant to section no of the 
Public Utility Relltatory Policies Ad 
1978 (PLYPA) relating to the rates atta 
whichpower should bexchaned 
between qualiyin8 cogeneraiosand 
mAl power production facilites snd 
electric utilities end the criteria underrts 

facilites sbouldwhich certain qualI yln 
be exempt from certain Stae MA 
federal regutions. 

wTE Comments ar due by Aqut ', 
17L. 
ADMoMe AD comments to: Secetary. 

Federal Energy Regulatory Cosmhsl"b 
5 North Capitol Stof. Nthe 

Washitos. D.C. 30420 (R NS 
Docket No. RPWSU, 


potnmNa ioMATo CCIM I 


000W/ ,opose n.ui. 

Ads. Winner. Office of the Centrm 
Counsel. Federal Eneru Reuiator7 
Commaisgi', us North Capitol Street N
Washingic'n. DC 2" ()2l ZT-O42 

Robert Cackowsk.L OMce of rectrc Powe 
eIgulsbou. Federal Energ Reguatory 

Commaslona. &UNozth Capitol Stet. NE. 
Washington. D.C. 24A t) 

June A. 111. 
Memorandum to: The Commissioe. 
From John . OSulliva. chief 

Advisory Counsel; Robert L 
CackowskL Deputy Director. OEPR. 

Subject Section 210 of the Public Utility 
Regulatory Policies Act of 197. 
Concerning Cogeneratio n and Small 
Power Production Facilities. 

This memorandum Is tntrnded tn
 
serve as adiscussion paper On Sectiom
 
210 of the Public Utility ReSWatory

Policies Ad of 1978 (PURPA). T
 
memorandum will describe this section
 
of the law. our preliminary view u to
 
bow the law might actalaUy work and
 
some problems that might develop in
 
Iinplsmnotetom.
 

Under the Federl Power Act (FPA). 
sales from coenerstors and small 

power producers to a public utility (as 
Pdroed in part 11of the FPA) woul s0 
l as the electrity miht mtea its 
way into he bulk power transmIs~os 
grid, make the coienSeatr' o smal 
power proder itial! a public u.tiit, I 
other words, by virtue of Itosal for 

resale in Interstate commera.M 
cogenerator or small power producoi
 
wld itself become apublic utility
 

ider Part a of the Power Act. Prho to 
enactment of PURPA. the FERC wae 

not uthotized to abstain. is wboe or Is 
part. from exerciatin its Jurladictioe ovf 
such lccre to"1public: utilities and 
amall power producerpublic utilitie1 
7U prsp of plem7 rltgl , 
111Tp suquestioably acted as aPowerl 
discUvs tQ the enerstiont and oae 

surplus power by such faclities 
whtm the Owner was no 

= tW cocern t s w t 
rtilculldi 


thein o utilty tf Jo 
f uWshould be note that 

isppIho e notbd t taephowt o s 
cornatom an bmaD pow todm 

ndsal oe ratcw 
by the local p l utility would In moad 

S 


in aumn 


tane eal at. 

d 2i0 PUofA. 
Congress s Irppled with both ta 
split twiadcon and the dlal odve Is 
ae destra e ktids of slectft 

mtposed byth d 
A.w 

well an withb U01111111tat Iwo 
u tlwere not dealin itsoda 
with Gtaw ezditnqg or kpoed 
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the Incemmntal coat to the~~ 5~sm~npwer"exceeds 
electric utility of alterniative electricors 	 J.anschpoeme tough 
nergy." The prc. shall not discriminate 

p,,e context of 

against the selling qualifying 
, L in 

t "u erator or small power producer.'c6JDInlt, regulation and, t 
(2)Utlities can be compelled to sel to 

to solving the problemsro.alh 
o a%was concerned. ing facilities. ue price applied to 

opRPA generally su quited sales shall be just a 
reasonable and In the public Interestn,

wito..lyngaUpwe 
and shall not discriminate against thekfiws faculity.qying sowrall 


xv j
+,er.qualifying qualifyintg cogenerator at smal~sl power 
O,/-r . fiter "qualifyi.. producer... 


(3)Qualifying small power productioo,,,,fgiiy. n "quell"~" 
"ie-.. orue the detailed citeria for faclities whose size does not excd 0 

mqawatts of capacity and all qualifyin- . (.intlesof both types. 
Fi ushlinesmall power cogeneration facilities may be exempt*.1 

in whole or in part by Conmicsion rule 
r ,d qfaclityes an on s 
. tion faclityrenw al Ues from the Federal Power Act. from the 


wase. .r.....es Public Utility Holding Company Act.
rcas. 
and from State laws ancfresuiatots 

.bU ndt.otee . r ws other respecting the financial or 

,.tasre sam tose.er wotheT organiational regulation of public 
babt , te hamnsite.mawnnot save a n1tles.if the Commission determins 

capaity er tan S.megatA suc exemption necessy to 

nacilta;on dacility city pwe.rdcin 

hereo. au 

isdbothd encourage cogeneration and smallt"'htyr 	 bio productbheletiiy 
ampowe prodinembodying these principlesad92Dcsoeotheruseful form of 

fsai such0as e at.Rules to be issued ty the Cotunission withLn 
ru 	ch a-heat. Tre 1lo 

year after enactmenit - by 
flle, qualifyn faclty of either 

The law provides that
one 

November L 19. 
the Set reltatory utorites and te 	 ad to ImpleM owb d iYa person not regu lat uthrites 

prm arily engaged n the generation or m S 	 n par 
u x ubon 	 uledlu ulesm to i l 

Pow er (other thansaw eZ.,l,c 	
fter they am prescribed.we, soletly p 

A sthis bare-bones ctescrption of the d 
'o m al power p(O Uxiuto,ocit 	 ppamnZ,statute may or may not make 

btSaon 20 am s

hvit}." 

d there is the potentiaL if ot a 

do immderuleate 
 ulgted requirement. for a fndamental 

nsOtrue prmd,.C 	 .0o mordering of the traditional dual 
ide the 	 lss wth which Itwasdie 	

a ertain regulatory scheme as it applies to 
subs".the Cnets provided 

certain coetnerstors and nun paweratonSmaaion befit of qudllyt 
econo. Broady etatd. these producer." Wereas bef ru the FUC 

O&
himile an the foUowing: Laduridction over saes 

at 
power producers for rale ininmtr 
(II soLc uSt les (dofned agmnc 	 the states raulated 

peum. Sateaecy or Fedneral c commerce, whil 
fr FD(wretail sles. PURPA provide Aqmdwhcel elebu poeergy) '"n be nd~ 	

C
.eil to buy power f,'om quall'ylq am~~nn bod U'n-cto 

hklwrv e iot a dst aes w h ch h 
ities. The price applied to suc 	 sa e hafal 	 d Jhedictio nover s les for r 
ired purchases must be just a 

m 	 r fswWs a t t 
reasonb i eto the cu stom e r s a t th 

lMUelihood carry ot the day-to-day
p111as1 g utiity and in themy 


k th regulation of such saIe where thy

onIntoesi Th CIAomsh that involve qualifyWg farcilities (QFs) inpresalbe Cpe ftouch SI 

late @a 
0 	 w addition to continuing to rm

S Oa 	 retail ales including ales to QFL 
001"f.p is 0 " o of ah .. d 

However. the regulation of transactions
inam ~ 	 m aoba wvmq a 

b . @ so* a involving QFs may wel be conducted 
the state r, oulatons iiplemtinmufs i ,i- ud5 ,,der 	ma~ 

the FEXC, rules promulgstrt, pwMMat 
to Section 210. rather than undar SU1h, ,,su,, m,,, m 


other words. the MeqUIremet21Wddr &g lWs. 

pea that the Sttes and notreful-ted utilities 
lisleftlead -war d In 

006k9 	 d , FedatsI001MM so dd mplement the FIERCs ra"loether6- Mot L ' Twith Sa i,,. IidlfN8e14" 	 ~ t F
PAP 	 li..b, 4" nka 

with the FIRCa mthoit to wimp
l mmta - am &@dstlm 

- ~ hm'iny. I~ws 
Ma b 	 maw p ow- doweie@owni PswAi 

mfl 	 pusonurn 
Pan st RPA wir so 	

so 
40W10ft 

a sl aPer 41 aw rwr " a w w p sLmiMPO sd u 

QFs hrowm o ra of Prs Uand 	 M 
of the "PA sod frm State law could 
(and almost crtainly will) reull in the 

both old and mew FdtC regulatorydelegalon-by-xaippln to the States of 

responsibilites. 
esecond mao departre from or 

reordering of traditional utility
resulatiori Inherent tn the Section 210 
ecZ~m 	 isaconsequence of the 
Conajeaae Intentl6n to avoid the	 

andt-atient of quellying copnuto 

sm~all power producers as utilites. 
where suh treatment is a disincentive 
to these kinds of gerati on. Treditional 

lation haa. naturally, focused on the 
elTlerFor the Most Pam r"Waton 

Togulate the public utility, not its 
custo herm ia plentiful P1det. 
for a requirement to sefl (stonsmz(b) 
and (c)of the FPA.virtually aB State 

on riL service to retal 
c,tomer) but almost none for required
 
purchases of the sort provided for in
 
Section 210. Similarly. under
 

h al?etoryv a."lappvninlrglainae sar esubject tore 


e tat oasuet toablenessor 
 whadi 
beauns of di. 

is to reev some enev~re oftd 
Hes .the stros oe 

haa
biudM	of'relton. Cogre ss 


c r ef me
pn Con revthe 

i r toweatt
P rafom 
se ll coen t t inbuyersI Prt 	 for 

theCoee h'saOctte cot. Inded 
F'UC tt "S 

speubtrjected ' th smeto 

an ected los
 

ad re eois
...
scu/tin 

-,Ia r
 

uttion an the suit 'Itomnt

oiztio and 

h . -0 which 
has given m. Consisting galelytwo 


to avoduc wlo on lbs o 
bW alO to a,- dhat once theFedoenpre t'' o ,ach tquat Ia 

t iw F h Misn d mo 
r 
 do WubI.-gtltat 

G50S4tvao " het h r
A Dth"s 

beak of pmredisaIfo C.ComlaW&
 
Slat0 reguWlos and P-Amregulfited

utlities to " to in opolementlng
 

PU.A 	 %4tiyutilitiessectio 210 

have experie wits t1owr ovf
 
ceneratlon (prumsnie,thoe that
 
--oide diatrid he., %1.4nsrvice.)
 

1ith Ot O11 t
die s. o frm 6 utlt o 

a qll fln' fhcility. te rimaury mdp

It conventional Samgulat retls 
Sal IN am@ mUtafcrs Pardio] 

requiremmts or intmer wb oeale 
tes pswide a bmetwosa 

empsremol Wi ard t dno se 
buma qualiying facihty to an .hctlc 
auly. whrlolesl raes probebli iovide 

cbw'y rlatimm pu l.a 
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facilities begins to resemble a 
ar P.04 Useful information may also 

rostood frm the Got-uncommoc 
rsngement whereby autilityOft,,es power .rom an Industrial 

nestoror self-generstor. A number 
fSuites have already begun work on 

-.

~ crning oenertors ad afew 
ar uite far along this road. and this 
a n Provide Oubstantial guidance. 


y~onetheles. if is fair to say that in 

ynstances the transactions 


ulities and those who will

der Section 201 have in the 

pot fallen into a gap between the FPC, 
"yC 	and sate regulators. It is certain 

terms under which these 
trasscttons take place vary enormously 

that@ 
s wtility to utility and region to 

rlin Le following moredetaileddie.uaon we will not attempt to 
de isii!wie ntanc a single to 

p rovieeed sich 
oPreaptaUo Because of reonalc13 in irustance e 
d rang of charactristuces t 
enod s and power roduction Lelyto be exhibited by various qualifyin
10ciejhi itd sime ncerainty as t 

t law mans or wsiat the beat 
whato a problem w e best

meraly list someapparent alternaive 
SOWYb we do not mearnt Impaltat the 

-- Wmtul 

Clat l fcl in evert ca 
ultimatelybe faced with ma a 
cice Of single apprach m among 
a mmber ofalterMative. ft Is quitely tht theCot saon wil want to
Isole the tates an tesonaWilated
utlesteibility for experimentato
Wd 8,;€omflexl fo eperu t
ad mmt ona Um sofer et 
cicostAtceve on a number of thes 


*aflta.sales 

With mpet to the nonreulated 

weim considerstion will be given s 
9t111 sity of a separate set of ulIas 

%a that epplicable to the State 
coneisions due to the fact that the 
1muaegulated electric utility wil be bob 
he anoly responsible for -_ -6 

Cthsoeaws s rules a utlIty
recly dealing with the OWOr 

%W I w,,d,,8-bainptiougspo -e 
. 

Section 270 directs the Ctiosnieslam' 
wtkna year of enactment to prescribe 
rans azampting small power 
hdlldfg with no more thean 30. 
iNpWura of capacity and a M 
_Npgrn hsfom part or all of the 
rederi Pw.5 Act fromtebi. 

4UtftH~	I edn Company Act. and hea 
~tlban rguamn respectum
he- r epetigthe finanC i f 

tSsioaldetersmeof 

ftWua smy to enourge 

~5~~-a ~*: 

cogeneration and small power 
production. Small power production 
facilities of gester than 30 melawatt 
capacity using blomass exclusively as a 
prmary energy source may be exempted 
from the Holding Company Ac and 
State laws. but not from the Federal 
Power Act.' Under 210(e(3). no QF can 
be exempted from Part Iof the Power 
Act. Sections 210. 211 and 212 of the 
Power Act (added by Sections 202. 0 
and 204 of PURPA. and having to do 
with interconnection and whevling), and 
Siate laws and regulations implementng 

the CommJlasion's rules promulated 
pursuant to Section 210. 

It Is clear &om the Conference Re" 
that Congress intended the Commission
to make liberal use of Its exemption 
zuthoritthconferees wsph to mebThe 	 lear that 
cogeneration is to be encouragd under 

ths soction and therefore the 

exanination of the level of rates whichshould apply to the puchase by the 
utility of the cogener lor's or small 
power producer's power should not be
burdened by the same examination as 
ae utility rat applications *. The
conferees expect that the establishment 
o utflity type regulstion ovcr them
would act as asignicant disincentive 
to firca Interested Incogeneration and 

power production, 
Although we have aMoconducted 

exhaustive survey, ther Isgood reas 
to believe that many if not moat State 
laws provide for .0egulai of 
cogeneration and small power
producton facilities as utdlhte. These 
State laws have been rendered 
Ineffecive In most instances because os
thi WPA premptio of regulation of 

for resae In interstate commearce. 
Wer th Commission to exespt Qrs
fiv FPA regulation, but not SateS 
e.eU ItheM state laws would them 
te 	 ffect. bsastln the btantk fid wr&4teiin t6 

requirements as utilities. It would be 
difficult to maintain that the Federal 
preemption continued even after the 
Commission exempted QFs from the 
FPA (that Is.that the area was 
deliberately left vacant, and that the 
States could not te o py the area) if
the Cominlaaono chme not to exercise its 

authority to exempt hom State 
rgulaUon, Therefore. Nseems h rhly 

that In the geal majority of cares where 
the Commission provides an exemption
boss the FPA it will also want to 
provide substantial exemptions from 
State law.$ 

Basical y. ther are two approaches 
that can be taken to the State law 
exemption. The fint.which inboth more 
precis and more cumbersome. is to 
analyze the laws of each State and 
specify the exemptions to be provided
citn 	 sections of State law and 
regulations. We do aot recommend this 
approach. exce possibly for the non.
contiguous status and territories end 
contiguous areas so booked into the 
Int(ptte I (primarily r of Texas).
The second approach I to make a broad 
prescripton extep" nrom any and all' 
provisions of State law and regulations 
as would coaffic with the State' 
Implrentation of t Comnission's 
rules an Section 2IA Thus approach.
while It m led b me disputes
wakn e wd-Ctlnbato Ghave to
become Involved M.bas the advantages
of splaw . atka ,ative ease. and 
permanence (U. th heguap of the(a o h 
exemptleo would ot have to be 
chang y e a State changed Its 
law 
ob.iu with regard to Federal and 
stats role !5sha @W the 

q- smmb 0111 "bulon 
o qaere, coda and 

"WvinunWWOMIM mdt of n Im opblo of th FPA 
&eqsa 	 Iat Qlra not be subjected by.conw fmm mId related 

mu scrutiny and oranisadtial 

MOM dos Pean a tad.oomii aml 1f 
amup suS pow praudmfac~tisU o Q
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ke olvmew b m $Kalbsma n b 
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Company Act is not nearly to 


oldii ultation wth the 


e and Exchane
clear' edinthe ScerilnoaEptan 

,re analysis of this subject. 
austiVC,ana rul of thumb it stems 

rl 10Proide that where a firm 

hwb tation 
lo c ies simply because it 

electric utility business,i d nrequirements should be eased 
eemptions for QFs; but whereapplied to*irP d r 

a inkind of regulation is applithe 
ompanrues uider the F'A or the 

public utility Holding Company Act, 
_i lalied n equal measure to non-as 

ablte_Under other statutes enforced by 

Wrl.,.Ce the argument for exemption is 

,nearly so strong An example of the 

j ui.,er
ulty-only kind of provision is 

" requirementthat a holding cumpany 
&w that its subsidiaries are or are 
apable of being operated on an 

iletlated basis. in this case. wc think. 

esuption warranted. By contrast. 

exmption from certain security

acquisition and interlocking directorsh p 

Wvsions may not be warranted,Conference Report iiidicates.As th 

some participation by one or more 
,lities inthe ownership of qualifyIng 

dutities way be permitted by the 


camission'm Section 201 rules. 

However. an exemption panted to a 


bcility under 210(e) would not serve to 


"kles a utility or holding company 


ptidpatingl in some way in a QFs 

ewnership from any other unrelated 


esbiatioos it may have under the law. 


Since Section 210 permits the exemptun 
efthe QF. not of a parent (or 
iandparnt)t.(In this context we ta 

6sto mean that where a facility is 

granted an exemption, participation in 


de ownership of the facility will not 

ive rise to e particular legal obligation 
6st would have otherwise attached). 

We Interpret 210(e) as giving the 

Cmmission sufricient flexibility to 

want an exemption such that a non-
utility parent Is relieved of certain 
Obligations while a utility or balding 
Cmpany participating in the sme 
Prject is not. Again. the test for an 
mauiption is whether it is "necessary to 
uourage cogeneration and small 
powe production." 

IF1naly. it should be noted that the 
exemption of QFs from traditional 
6lfltY4lyl regulation, as specifically 

Scwi iaI fe Conference Report. may 
lays the effect of making QFs eligible 

w IM energy investment tax credit. 
Amcmt change (March 1079) in 


T"$Y Department regulatiods 

PIit t- exclusion from "public 

'017 Proprty of property used in the 
ues of the furnishing or sale of 

/ Tuesday. July 3. 

electric energy if the rates are not 
subject to regulation that fixes a rate of 

return on investment. Prior to the 
change, any rate regulation made 

property subject thereto (and involved 
In the furnishing or sale of electric 
energy) public utility property. Being 

thus excluded from public utility 
property. quallfy.g facilities have an 

opportunity to come within the 
der'ition of "alternative energy 
property." and thus ouslify for the W0
ITC.
 

In fact. it may well be that even small 


power production facilities too large to 

eexempted may be eligible for the 

higher tax credit, due to the Conference 
Report's instruction to set the prices frr 

saler,by these SPPFs to utilities "in 

acccwdance with the requirements o" 


Section 210 rather than by "utility-type 

regulation." 


lnterconl1lec quire that buy 

Section z0 requires 

fom and sell to QFs. It does not. 

however, explicitly provide authority to 


the Commission to order any
interconnection necessary to affect the 

required transaction. The questio, thus 
arises as to whether there is inherent in 
section 210 of PURPA the authority to 

or whetherorder such 1-tterconnection. 

QFs must use Sections 210 and 212 of 


the FPA (added by Sections = and 2D 


of PURPA) to gain Interonnection. 

Perhnps the strongest argument 


against the finding that there Isan 


interconnection authority within the 


cogeneration section iv that the 


Interconnection section itself explicitl 

Hlts qualifying cogenerators 2 1mlU 

those whopower producers as amon 
am eligible to make an application. ( y 

contrast. the next section. dealing with 

whoeling. does not coner eligibility os 
QFs.) Moreover, the requiremeit under 

PA that theSections 210 and 212 of the 

party seekin Interconnection must 

show himself tobe ready, willing and 

able to pay the resulting costs. and the 
companion criterion that the 
Interconnection order not be Issued If it 
would result in a reasonably 
aecertainable uncompensated economic 
loss for any electric utility, might be 
sen as consistent with the statement s 

the Coference Report that the 

cogeneratlon aection was not to be 

applied so as to force a uilty's 

customers to subsidize &qualifying 

factlity. 

Although this argument is respectable.' 
we think it the better view tbat t& 

requirement to Interconnect is subsumed 
within the requiremest to bay and slL 
To bold otherwise would mian that 
Congress intended t* have qualifying 

facilities go through an extended and 
expensive proceeding simply to lain 

interconnection. contrary to the entire 
thrust of Sections 2M1 and 210. 

These ctions evince the clear 
Congressional Intent to encourage
development of these desirable forma of 

generation, and to have the commercial 
development of these facilities proceed 

expedibously. In other words, Congress 
has already made the Judgment that 
these kinds of facilities serve one of the 

purposes of the Act as set out in Seation 
. "the optimization of the 

afficiency of use of facilities and 

resources by electric utilities". and it 

wnud be both redundant and unduly 

burdensome to have the sponsors of 

individual facilities show in an 
evidentary hearing (FPA I Z(b)(2))
 
that their project in particular would
 

serve tis end (or one of the other
 
recnted goals eablished as criteria for
 
rnlatercoasection order in a
21f0(cr2). 
After all, the purpose of an 
interconnection application, whether 
under Section 202 or 210 of the FPA. Ieto 
secure srvice. whether emergency ororeton21otherie. 

establishes the entitlement of a QF to 
se-vice of the view thatfam the interconnected utility.

InteIn effet the 
nerSeiew t0atIn must p 

a QF must apply under Sections 210 and 

212 of the FPA have the burden of
 

showing that Coaszces intended
 

Interconectoe and the entitlement to
 

uyand sell be denied toea QF which is 

unable to make the sbovlngs required 

by those odns aee though a 

previously oItercoinected customer 

installing qualifying facilities would not 

baYS tdo 
This Isnot to 

. 

say that aDl of tho 
protections that Congress has given th
 
target of an Interconnection applIcatm
 

PA ar
i Sections 110 and 22 of the 
necessarily abasnt O Sectloo 11 of 
PUPA. Tbe Conferoce Report -
Section 110 stts tht customers of 
utilities a not to be compelled in 
subsidize QFa. and thJ4 princip4e wed 
stem to bear on the question of who 
pays the coots of InLerconectios e "d 
as on the per-unlt price to be paid 118 
anera. On the other hand, the 
comfrence Report Includes a 
pFcsaption against "umsonabe No 
sbtucture impedimenta, such as 

waosomb4 w up _ipia"w 
(emphasis added) T provide , 
rpemat i favor f rading S980 2 

as Includingau
reA e elaborate codtdetr0md 
v quiredmndi Sectons 110 s13 od 
6e FPA is redsadiat if the om Of 

s meintmeucnectm aem viewed 
rhaie of thi rat eucturt * 
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tbe1fr based on the cost of the 
t1*dt 


I&llt 
Wdon Ito(a) states that the rules 
,M utities to buy from and sell to 

("Q..bgInclude provisions respecting
Qs mun reliability of (QFsJ (Includng 
X .Lalty of such facilities during,sbillacleIl and rules respectlng
:04ellt of electric energy service to 
l,able to such facilities from 

b utiltes during emergencies." 
los statutory lsnguage raises the 
_.,,oo of whether the Commission

9,,es-ibe minimum reliability
A urements for qualifying facilities 
0rqIN to utilities,

Section = Specifically mentions 
reliity as one of the factors the 
Coonssion may take into account in 
,Wb~lshinS the criteria for qualifying-a---
,B power production facilities. (It is 
sot mentioned in the parsalel laniguge 

c o-generators.) We read 
gectia 2m as permlting but not 

julAM the Commission to establish a 
innium standard for the reliability of 
mall power prducer.Whether one 
qra With this Interpretation oroleve that the Commission must
believ such a threshold. te 
ammawsa as to why the Cong ues 
Mdud" ptovi ionstohceming

20 frobvothmdilty in Sectdod 210 for both kinds 
@1acailtlfe agter having mentoned i infco luis to one kind but not tIn 

_nt 


femu.e the degiree of reliablit 

tdt 

etad/r vailebility can and should be 
mwbxlted intheprice for electic .servie 
mbethr a utiity or aQF to the seller. 
Puting a price tag on a particular degree 
of reliability L practically an everday 
cardse for utilities and rusula
smdes. Put another way, then. tom 
uestio ihe Coth ngtseli s 

litended the Commission to estbish 
rls on QF reliability under Sectlom 210 
&atwent beyond arequirement that 
ifferences in reliability be fMlly

futsd in Prc-n. 
1UiCongress evnced a cbm cocmW 

hat utility customers not be rqured by 
e Commuisslon's Section 210ntles to 
bldie QFo. The 210(a) laniaup 

macerin reliability might well 
bm Intended to prevent indirect 
Mddm lesatins either &i fIvoo 
I therwse uneconomical 
r01rcemectiona (with the costs borne 
by t utolity'sdcustomers) or from a 
Ihut inthe qualty ofs rvice 

byauitds due th an 

M s'dLam 

costo of interconnection or
reinforcement of a utility's distribution
and banoalselon facilities (i.. those 
costs which the utility would not have 
Incurred in securing the same power
from an alternative source, or in 
pIoviding service to the qualifying
facility If the facility did not have Its 
own generation) should be borne by theQF. So long as facilities can be devised 
which arm sufficient to protect the utility a broad range of services. including firm 
from disruption of its operations by a ali requirements, standby. interruptible 
QF--and our present understanding i and emergency (though manyisvices 

. t0m0u411 as&9411u0Mt 9 -. i 
,,v,,e un. " l qwea ersmM


FMe aded that the inCrMentl hedlAsb Pik .atomef 

satisfy the other provisions or section 
210, Including the principle that utility
customers ot be compelled to subsildiz 
QFs. 

This requirement that electric utilities 
offer acomplete menu of services (at
appropriate prices) should not be too 
geat a hardship.at least for public
utilitles. since between their wholesaleand retail rate Schedules molt now offer 

that such protectve devices can always
be provided- and the QF rather than 
the utility brr, the costs of these 
facilities, then no such indirect subsidy 
would occur. 

Our analysis thus leads us to the 
conclusion that every incidence of a 
QFs reliability (or unreliability) can be 
accounted for through prices. Ifthis 
comroent,we would recommend to theconclusion withstands the test of public 

Commission that it establish no 
minimum reliability standard pursuant 
to Section 210(a). but that It make full 
povision for the coceunces of varyou degreoiof intheprtie, 
a P'm&It Isreasonable to expect many
different hinds of facilities te be covered 
by and become Involved with Section 

ranging from large. slf-sufficiant
and previously-Lsolated industrial
 
lenerators to small.experimental and
somewhat exotc fecibities The 
reliability that these different kinds of 
QFswill need from utilities and will be
able to offer utilities will run the gamut. 
The needed services may vary from 
omthingcomparable to a typical firm 

retail sale to mor sophisticated pooling
and Intiron- o nts.nea 
Similarly the service offered by Qrs to 
electic utilities will range frm dump or 
Interruptible enerly to firm power les.
 

.. a reliable substitute for capacity , 

Ihat would otherwise be installed by the 

utlty.


a Is Mcuat. i not impossibl, to 
dct'what kinds d facilities will 

present themselves to any ivn il 
Thu it appears that the approach that 
would best safy the sttM 
mandat to encourage cogenera o and 
certain types of small power producton
Isto require aD electric utilities to offer 
to buy and el services providing a 
omplete range of reliability.' with the 

proviso that in each instance the prim
will have to be cak'e6ted so a to 

'We doomoo to we&M1 11 
i*u maid m d " qum sIt al 

m m-6auaure .m in a0 W 

do not offer what may be the closest 
parallel in many instances. partial
requirements service).

With regard to emergency sales from 
QFa to utilities, we would note that 
congenerators and small power
producers can be the subject of an order 
under Section 202(c) of the FPA to 
provide energy if the Economic 
Rldt7Amnseindtrie
Regulatory Adminisration determines 
that an emergency exists. Absent the 
declaration of a202(c) emergency, we 
would rcommend leaving the t'ms of 
emergency avaL. bility to the
 
eegen ot th etoenlsility subruect yto the rile recommended in the
 
preceding paropupht.
 
sa ierm Utiliies to Qualifying
radultlee 

e 21O(c) of PURPA 
that. 
Tle flas pass'ilea Sqbsf )rus prasalb 6heStsion (a) 
rel ea requir gal,ial 

eectrf utility ooiter go sen electric energy
to any qyalifyi.g cogenareoum facility or 
qualifying smell poiet production facility.
the rata for each sale
(i)s llbe Jl and reasonable sad itthe

publi intrst, and 
(3)shaDno dtsatr aathut tSeimm 

9 ir me er w ma 

t lanuae Issimlar to
 
Ose B co1tairM d in Sectiols'205
 

and 3S of the "A and Isprobably

Wigi to am of the State tatutes
 
With r4*0c! to tl rgulatios Such
 
languag than permits traditional
 
ratemaohi concepts with respect to the
 
"" to QFS.


J ot istnceSL it would appear
 
apprope ate for the proposed rules to
 
reuine the Sttes to apply their 
Standard ratemking concapts in 
establishing rtes for the QFs to the 
extent possible. even where there isa 
significant difference between FERCa 
approa and that ofastate.Thati. in 

'tonc"sthe test as to whether a 

discriminatd aainst aatiU y6,,cufMW will he mde 
inPelt6 the QF to Wer ftau

l o e utlity. For example. 
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Ilertisa might choose to 
ClifynI facilities from having 
40 liof thesubidy for lifeline 

of other Industrialy there does not seem to.be a 

meIt that the failure toisdiscriminatory, since the 
Qij imply be treated like others 

to which they would belong 

,1 have their own 
i da-milmrly.thee seems no 

any steps taken under Title

FafwaA with respect to such matters 
a 

rag "aof day rates should not also 
w rater 

the rates to QFs. one of 
likely to arise is whethers 

sme Qis should be served as a e 
to class or included among a 

class such as.t the industrial 
customers. It would 

latitude should be given In 

ZZ',, o permit inclusion of QF 
gea rate class to the extent'e. 

klaWd characteristics pormt. This 

be the most practical approach-mq 
t gmner of potential QFs is,i--o 

t e sanland might not warrntSl 
s ssciated with developinga 

rate class. Similarly. latita 

ubros to permit classificatio 
t ca'eirstomer Is larg and/or th 
Cre tvrlatics are likely to Impose 

different costs an the 

erl rate class. 

es raecas611 

t f toto 
mr. ,l prolems of casof-

gWelkato, will of course become leoss 
to the extent the states move orn 

n bso-dawy re-'s. 
major problems arise is the area 

or class ass un e duo to a 
ft 

"Imp of good data. FirstLs ewloiy 
JU11es Ito not have good load data 
emw hr their major retel custmer 

and in anumber of statesdba, 
de utilities nor their.replatory,ll, 

adlass,sades sat rates based u"o 
w of service cactlatlon e lad 

WIda groblem vill be 	 -M 
r 	

,•110 da,borfrthel. i 

isplms the coletion of = ead bed 
iinm by custoer clamwSeconrL 
whenqi hliavti fork eS god dtt 

Sebom majo dlaises imamts as 
to MV-ce requirements of QF al 

em matMImposed on the Utility
t considerable extent by 

,em, of the customes owai 
and the type of standby

i customer want), may so at 

abov the lervel of ca 
S" cmd problem maybe ased 

the short rm if QF2! Iil 	 ~evw 
e to contract! camu e 

the two parties cannot reach this kind of 
agreement (such as where a cogenerator 
Isunsure of Its own production and is 

not willing to contract for interruptible 
service from the utility for any part of its 

Whether or not a QF agrees to specific 
contractual levels of service, and 
potential load), the problem remains. 

whether a QF is assigned to an existing 

customer class. has acustom'designed 
Individual rate. or is placed In a special 

class (or one among several special 

classes) for QFa.the first problem does 

not seem susceptible of precise solution 
eemthe short term. It would 


difficult to declare with any confidrnce 

or 


e 

that rates for a prticuliarcustome 

class of customers in just and 

reaconable if there is no approved way 


of determlnin 
 the customer's cost 


responsibiliy and it would seem to be 


impossible to determine with any 

a proposed rats

precision whether or am 

were discriminatory when one does not 


know the cost of serving the class or 


classes whose rates the QFs rates am to 

be compared to. Indeed. It may even be 

difficult to determins whther or no 
ome or aDl Qs should be grouped with 

a particular clas or subclass when Hitle 

ftecas.lcs	known about the cost anid load 

Simc some copnertor an8=111 


dsatrhl5 
-al-ima 

power producers may have opraons 

of utlkiowith
similar to t&os 


generating facilties tho rules should 

provide sufficint latitid to pecan 

interconnection and coordinaton 


r paial requirmenta..een.t 
auwernenta similar to those subject to 
this Coniuisa, ict urs.cti Ths 

Would prv
operating citesia and wouWMld h 
rang of serices including the sAsbil 
0: matsall benefts of diversilty and 

bt fcrz, wholosa.le rates-eerrdmdm 
-may prevhd 	 som makeshift basis hr 

what ratail Mais &.eAdsierm 	 e IIsapropriate he QE. whtl 

known about retail loas sd coo bp 

Where large numbers o 
cskmer aie convering " 
" rspifaie from those of a im_ 

Omt .ofrequirements cusomerto 

or smal power proftiwa. 	 Ia shoualcelini at 	 -

SO* conversion may sifkmltty after.-l 
ar&e O4erdwnk 	1111bSaUdvi owaoMia system loads and costa and a&bud hsedw do eitdintion th 

certainly alter the outcome of a dies 	 babdWi-diAmasmewsilTo exte-t that gieOet satl 
cconversion increases the tota syos S 

hWA, 	 U.cests hke what day woul 
th eAnI ..... -.me"e coa.t to be *.a "I- ,, 

ler ots sod- the rule's snhol et 
itaJmesiderathm of this fact by the Ma 

Irystem.Tl sitgatlon might become a 
signiflcant factor in determining whether 
the rates are In the -public interest" as 

required by Section 210(c). (The effect 
an system loads art. costs is also an 

important consideration In determining 
the rates for powe purch s*d by the 

r
utility from the cogenerto or small 
power producer. as discussed later,) 

One of the most often discussed 
problems of rates for c*6enerators or 

small power producers is the charge for 
the

backup or standby service. Herm. 

question of what coats the customer(s) 
Imposes on the utility. and thus what the 

appropriate rate is. essentially tura ona 

three factors. frt. the relltbility of the 

customer a generating equipment. or. put 

another way. the likelihood that de 

customer will be uwmbk to supply part 

f ora h ownr electricity eeds.
 
second. the extent to which the
 

call on i utility to makecustocler wil 
up such a deienc. and third. the 

degre of Coincidence between such 

outages and t utflity'speak demands 
rW for luwaCoagnentors erafly 

n the f(c tharitbackup char ba d 
wee mdmsly to experience outags
 

a- at the sam Um whereas the
 

f for hiShe charges due toatfies 
fs eutop Ius ti 

outside aoperation of th fim iesIs 
h gok Pet. this argumenta" co 

060n uilty pwaningco"down is potentiallyfor meeTn 	 ba.de tat ar 
volatie en 	 are depean*. ;"Perte m 

t ow.the maintenance practices of 

WAYer" Is m a rtil cl ofwhere *r 

One beckp service. witk aMin.idecraft. 
M ahsse upon ON" outage 

b m or Perhaps eve where 
te Isida dns latItode should be 

to Vomit pops ofb o anm 
or smaonll " IbmfooeINinal 

f n o q-por d 
to-- _--

Li impact asmOmii 	 9631(351 
anon 

,existig in 
5 dealings wathIoIs 

t es ad d cIts attemdant am" 
d MtkeiA qft s - l c a 

m tha b t oso* 	 id 

doUt i 
5 

V,-. . 
M 

dp l -m "&i 
Wt e no% 

customSthe seri es the utility will be dtermning the rates for Ich& 	 Uw 
m n thsad the resmanng custom

proivde However, wha 
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sources. win take into account the 
ls.jbiity of the power supplied by the 

~~~ralolrtor Or small power producer by
1.

of any legally enforible 
such coenerator or small 

producer to supply firm power to 
dnof 

the utility.a nd to blitions to 
,ity- and to obligations "to supply 
,,power" (the rates for which. in our 

sor-ience. always include acapacity 

F-po-sent) bring us to the conlusion 
0t1 the better reading of Section ."10is 
tet capacity payments to QFs can be 
squied under certain circumstanrEr, 

and that. indeed, a utflity's refusal to 
Mas payments based in part on 
,,oided capacity payments could be 
discrminatory •. 

The paragraph from the Conference 
cited abovs also has a message for QVs.
kowgver utilities make capacity
PmeyUents to each other where .pcit 

~Iti~nn t k d d acity
available re involved. A cosenertor or 
sMan power producer which i unwilling 
or unable to maki such a commitment 
and to achieve ahigh degree of 
reliebilitf. Isnot enabling the 

scaim.t utility to avoid the costs of
onrucion or acapacity purchase, and 

thus these costs do not serve to increase 
th coing on te rates the QF can 
demand, 

Inshor, the fstut provides n upper 
limit on the price for acapacity 
purchase (including an enegy rate 
conponent) at the alternative capacity 
and energy costs avoided due to uch 
purchase. Among other thlings. the 
duration of the purchase. the planning 
horizon of the utility and the capacity 
and load situation of the utility will 
affect such alernithtive costs. Generation 
expansion models (which discount the 
future costs of alternatives to a commuion 
present value) may be used to quantify 
such costs once the magnitude and 
duration of capacity purchases &mr 
known. The composition of such studies 
would vary depending on the answers to 
certain questons: Will utilitia be 
required to pay now 6n a discounted
bals for capacity not yet needod Wi 
capacity sales have priority over dump 

energy? How far into the future must 
utilities commit to buy. both as to 
Initiation and duration of the sale? 

Interruptble (by the QF) energy sales 
can be priced a number of ways. For 
e ample. a oplit-the-savings concept 
similar to economy energy purchases i 
"tins interchange agreements couldbe t10p1ytd- Althougheonomy 
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energy Isnormally priced on an hour-by. 
hour. transaction-by-trsnaection basis, 
consideration should be given to a moreu 
general approach with lower 
administrautve costs such as estimated 
monthly or annual savings. The 

differnce between the cogenerator's
out-of-po:.ket cost and the utility's out-
of-pocket cost avoided as a result of the 
transacUon would be shared on an 
equitsble basis between the QF and the 
utility. Rather than the typical equal 
split of the savings, latitude should be 
given to permit negotiations resulting in 
a greater proportion of the savings going 
to the cogenerator in order to encourage 
cogeneration as intended by the statute. 
So long as the price is less than the 
alternative cost to the utility, the buying 
utility's ratepayers benefit from such 
transactions, end the statute would 
seem to be satisfied." Such an approach 
may seem to depart from the Conferees' 

directive not to scrutinize the costs of 
QFs as though they were utilities. 
However. this approach should not 
generally produce a substantial burden 

on the QF since in most cases the QF
should have calcualted Its mrlinal 
energy cost to determine if it can afford 

to sell to a utility, particularly at times 
when the utlity's marginal running cost 
is low. In any case. the statute do.s not 

prohibit all inquiry into a QF'acosts, 
and this approach would not require a 
determination of a reasonable rate of 
return to the QF. which appears to be 
the conferees' primary concern. 

Where autility isamember of a 
centrally dispatched pool. the Weo'a 
marginal running cost will probably be 
!he appropriate measure oaf the coding 
for energy rates. Similarly. if apool has 
coordinaPted phitnins for capacityquell" 
additions, the pool's method of sharing 
those costs should Le considered. and In 
some instances utilized, in determining a 
pool member's avcided capacity cocts. 
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As in the case of purchases by QFa. 
the rules for sales by QFs should permit 
sufficinz latitude to allow "Contractual 
pooling" among QFs to "firm up" 
capacity available to utilities. Such 
pooling could permit such things as 
coordinated scheduling for maintenance 
which would inate the assured 
availability of capacity to the utility. 
Although this may maure Increased 
generating capacity. further 
onsideation should be given to the 

potential impact on transmission coats 
of such arrangements. 

!ection 210(b) also requires that the 
rites for the purchases by the electric 
utilities not discriminate against QFe. It 
i not clear whether the statute only 
bars discrimination against QFs as a 
class. or whether it would also bar 
discrimination among QFs. if the latter. 
this may create some practical problems
In admlnistrton. Sice the ice to be 

paid for the purchases by the utility Is 
dependent. in part, on the utility's 
avoided costs. and these costs will vaery 
over time end with the number and 

maiude o cogenerationarrangements previously entered Into. 
the rates paid will probably have to 
differ from one arrangement to another 
depending on when they were entered 
Into and what future costs are being 
avoided. Further. as with multiple 
simultaneous Interchange transactions. 
some priority among QFs may have to 
be established to determine which ia 

iewed as displacing the utility's highest 
cost alternative power. Some vintaging 
arrangement or consistent formulary 
approach to the computation of the costs 
avoided may be considered in the rul 

the purpose ofdetermining whether 
a 

iale toan circallstance It ay be 
dsirable to allow oduc rstol re 
output to autility ad.at the sa time. 
otputto autiity nd. art te"e timty. 
purchase an Its needs fromn the utility. 
Specifically, where a utility needs 
aoweradditional capacity. and one of its 
customers can build and operate a new 
genevator mor cheaply than tie utility 
can. itwould be in everyone's interest 
for the QF to build the unit. However. If 
the utilty's embedded cost-based rates 
even after Itbuilt the new plant are 
lower than th Icremental cost of 
power fbom th new faciity the QF 
would have buft then It would be In the

h tlt ul 

plant Nod supply Its needs. Put another 
waiy. If aQF w prohibited from 
buying fr o and sellin to a utiity
Simultaneously. It would be compelled 

QFsItmtt to lete te utlity build the 

ili n a l o'buy0 ar ol
"WY" from I slf It its 

hee.rtWhiIs lower than te utility's 
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a, wID tea into account the 

eusbility of the power supplied by the 
,,enstr(or or small power producer by 

son 0: any regally enforcible 
ivs don of such cogenerator or sMau 

rproducer to supply fin power to 

be utiity. 
,it references to -additions to 

,oacity" and to obligations "Iosupply 
- " power (the rates for whJc. in our 

oce.s always include a capacity 
ae ent) bring us to the conclusion 
tha the bWer reading of Section 210 I 
tist capacity payments to QFs can be 

required under certain circumstances: 
and that. Indeed. a utility's refusal to 
make payments based n parton 
sMided capacity payments could be 
.,imlstory. 

T paragraph from the Conference 

cied above also has a message for QF. 
wover. utiliies make capacitr 

payients to aoer n here 7= 
Comumitments to make and hold capacity 
lVailable re involved. A osuenerltor or 
wouns be to make such acommitment 

Sto achieve a high degree of 
reliability. 13 not enabling the 

hasins utility to avoid the costs of 
pnstuction or a capacity purchase. and 
bus these costs do not serve to increase 
he ceiling on the rates the QF can 

emand.i, short, the statute prvides an upper 

kit oanthe price for a capacity 
purchase (including an energy rate 
Muopoent) at the alternative capacity 
nd energy costs avoided due to such 

purchase. Among other thins, the 
furation of the purchase. the planning

orizon of the utility and the capacity 

Ad lod situation of the utility will 
iffeci such altestive costs. Generotheon 
ipanlsioc models (which discount the 

utur costs of alternatives to 2 common 
resent value) may be used to quantify 
uch costs once the magnitude and 
lration of capacity purchases &re 
mown. The composition of such studies 
would vary depending on the answers to 
artain quesdons: Will utiltJea be 
equired to pay now in Adiscounted 
as for capacity not yet neded? Will 

apacity ales have prority over dump 
mergy? Pow far into the Futr must 
itilitites coat to buy. both as to 
titlatlon and duration of the sale? 

Interruptible (by the QF' enerw sas 

an be priced a number of ways. For 
zample. a split-the-saving concept 
iWIlar to economy energy purchasesMIStt ! it'hn er~et olItichnisrae ansl ud 

1employed Although ecoomy 

-
ThsMmiag my ha at ma.O ma tae~m u 

energy Isnormally prized on an hour.by-
hour, transaction-by.transaction basis, 
consideration should be liven to a more 
general approach with lowir 
administratve zosts such as estimated 
monthly or annual savings. The 

difference between the cogenenrtor'a 
out-of-pocket cost and the utility's out-
of-pocket cost avoided as a result o' the 
transaction would be shared on an 
equitable basis between the QF and the 
utility. Rather Lhan the typical equal 
split of the savig, latitude should be 
given to permit negotiations resulting in 

a greater proportion of de savings going 
to the cogenerator in order to encourage 
cogeneration as intecnded by the statute. 
So long as the price Is less than the 
alternative cost to the utility, the buying 
utility's ratepayers benefit from such 
traneaction. and the statute would 
seem to be satisfied." Such an approach 
may seem to depart from the Conferees' 
directive not to scrutinize the costs of 
QFs as though they were utilities. 
However. this approach slould not 

nerally produce a substantial burden 
on the QF since in most cases the QF 

should hve calcualted its marginal 
energy cost to determine it it can afford 
to sell to a utility, particularly at times 
when the utility's marginal ruminj coast 
is low. In any case. the statute does not 
prohibit all nquiry into a QF'a cost, 

and this approach would ntt require a 
determination of sareasonable rate of 
return to the QF. which appears to be 
the cnnferees' primary concer 

Where . utility is a member of a 
centrally dispatched pooL the pooarrangemet o onsistent formulary 

:pproach to the computation of the costsmarginal running cost wi probably be 
cosastaoorrobte be 

the appropriate measure of th 
for energy rates. Similarly. if a pool has 
oordinated planning for capacity 

additions, the pool's method of shaa g 
those costs should be considered, and in 
some instances utilized. in determining a 
pool member's avoided capacity coats. 
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As in the came of purchases by QFs. 
the rules for riles by QF' sj'cld permit 
sufficent latitude to allow '.,ontractual 
pooling" among QFs to "firm up" 
capacity available to utlaities. Such 
pooling could permit such things as 
coordinated tcheduling for maintenance 
which would Inreasz the assured 
availability of rApacity to the utility. 
Although this may. assure increased 
generating capacity. further 
consideration should be given to the 
potential impact on transmission coats 
of such arranSements. 

Sction Zl(b) also requires that the 
rates for the purciases by the electric 
stllitles no4 dicrminate against QFi. It 
is not dear whether the statute only 
bars discrimination against Q1s ts a 
class, or whether it would also bar 
discrimination amongi QFs. 11 the latter. 
this may create some practical problems 
in administration. Since the price to be 
paid for the purchases by th utility is 
dependent. in part, on the utility's 
avoided costs, and these costs will vary 
over time and with the number and 
magnitude of cogeneration 

nto.erangelmets previously entered 
the rates paid will probably have to 
differ from one arrangement to another 
depending on when they were entered 
into and r hat future costs are being 
aoie.Prtr.swthmlpe 
simultanoms lntcrchange transactions. 
some priority among QFs may have to 
be established to determine which Is 
viewed as displacing the utility's highest 
cost alternalve power. Some vintaging 

•voided..P'rdhr. a with multple 

la , e .i werodeplanta it lIsnesutnoh 

mesa9meb. sad pon,,d by Awa. We at N way. I a QF were proMbIted bam 
dsieUd A. JlOel1 lli Is WIKiUW bu0alii f ad seai/i to a b14 tyA. 

avoided may be considered in the rule 
ti1 p W of determining whethe" 

the rates discriminate among qualifying 
falues. 

Udral tainoracotgenes It may 
des allow tou ewltnrstor o 
oat powe t . all itsproducer to 
output to a utility and. at the same time. 
pumchase ADtIts needs from the utility. 
SPedfr y. WMM a utility 0eeds 
additional capacity. ea on of its 

py t~t 

enerator mare cheaply than the utility 
can. it would be in everyone's interest 

QF to build the unit. However. if 
&a utility's embeddedeh te oet.basedm rates 

customerseeAm,. can bi fld and hnteoperate a new 

8~mj w p r 
even after It built the new plant are 

lower ta th scromental cost of 
ow f u e mew facmit the QF 

would havbeft, then It would be In the 
Qs finst to let t utility bu'ld thepa nt.a e yIlor .Pt•ehr 

0sd It l d he compelled*u P a t is d 6u -almadwe,iu,: l a 8 sd etaabkis . UmWf"S,-' A.-

bo -buy' frm Itelf at Its marginal coaL
Wof enemy pwadwsee Za, A. C" helowr Maiad to aEMlma .w&.q 6M at usd 
Wat#a. d ad. I m am ito W ia 6101- Wheom this Is lower than de utility's 
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rol based on average embedded cost. 
the QFwould still build the facility. 

itshould in this situation; but where 

eutility's rate is lower than the QF's 


,.rginal cost. the wise firm would allow 

I utlitY to build and operate the new 

Int even though it cannot do so as 

esp y as the QF. This problem only 

os where a new facility is involved,

We have no idea how often the costs 
would be such that the more costly plant
wouJd be built. but since the utility's€,stomer would benef'it whenever a QF 

iJds a lower .lstplant than the uilit 

nbuild, we lantvely
recommend 

that this sirujtaneoui buying and 
waing be permitted nconnection with 

new facilities." 
With regard to existing facilities. 

however. the situation isexactly the 
jgverse. Here. permitting a customer 
wo has been providing part or all of Its 
own power needs to sell to autility at or 

gear the utility's incremental cost and 
simultaneously buy back the same 
power at average embedded cost would 
drive up the costs of power to the 
tility's other customers without doing 
anything to encourage new cogeneration 
or desirable kinds of small power 
production. Thus we would recommend 
that the rule prohibit this practice. 

As indicated in the preceding section. 
the ratemaking aspects of the 
bterconnection costs may be handled In 
avariety of ways. Depending upon the 
size and type of generating equipment a 
QF has. whether or not the QF wants to 
operate in parallel with the 
Interconnected utility, and the extent to 
which the QF expects to sell to the 
utility, many different types of facilities 
and arrangements may be appropriate, 
Inmany situations, all the required 
facilities may not be placed on the QFa 
facilities or at the point of 
interconnection: rather, it may be 
necessary for the utility to nstall or 
modify equipment elsewhere on the 
system in order to protect its and QF 
equipment and operations,

While we are of the view that theauthority to order interconnectiors is 
aherent in the Commission's other from utilities to QFs is in most instancesoterinheentin te Cmmisions 

powers under Section 210. we do not 
regard this as settling the question of 
who bears the attendant cost. As to this 

"Uniristely. 4 Igiqutopo il a 
Itfete in theinvestment tax codis which m-y, 

hd hQIa . rP ciiveoi. • sad U, cost 

UndwrW pr.vistow of te Fuel Use AV o 
1 themsatdl than W siM muip toal 

Ne i.a-ladn woid ie the , ty w,m-awo 
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Newear.6o Feel Use Act doe ot :.,ply to 
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question, we think the proscription 
against cempelling to the utilty's 
customers to subsidize QFs is 
dispositive the QF should pay tb,-
heasonable costs of the interconnecuon 
necessary and appropriate to its 
circumstances. By the same token, 
however, the comparable costs 
attending the pu.chase or supplying of 
the same electric energy from an 
alternative source should be taken into 
account Indeterminiing the price the 
utility should pay the QF for electricity, 

The recovery of the utility's costs of 
Interconnection can be accomplished In 
either of two ways: through a lump-sum 

hook-up charge. or through a credit 
(where the utility isbuying from the QF') 
or surcharge (where the QF isbuying 
from the utility) to the basic price. 
Where these facilities* costs are to 
amortized over a period of yearsor 
volume of sales. It would seem 
reasonable to allow the utility to secure 
Its invest ent insome manner where I 
either the financial integrity of the QF or 
the duration of the arrangement are in 

ustitir 
As this entire discussion of pricing 

and interconnection indicates, the 
variety of arrangements that might be 
made betweer QFs and utilities ia 
enormous. Therefore. we would 
recommend that the Commission 
promulgate broad general rules Inthe 
nature of guidelines, leaving flexibility 
for the States to experiment and 
accommodate local circumstances. and 
leaving room for the parties to nqotiate 
the particular terrts old conditions of 
their arrangements within the broad 
parameters of the Commissilun's rules. 
Under this approach. the States and the 
Commission would function more as 
arbitrators of disputes the parties can 
not resolve than as traditional 
regulators. This approach is. in our view. 
pract;cailly unavoidable with regard to 
the sales by QFa to utilities.On the 
thesaes b s outilitie. tn tandother hand. as noted above, the sale 

the type of trLisaction the States now 
regulate. and continuation of this 

Environmental Impact Statement 
It appears to us that an environmental 

mpact statement will not be necessary 
for Section 210 alone. We reach this 
preliminary conclusion on the basis that 
most of the effect of Section 10 flows 
from gtatutory mandates as to which the 
Commission has little or no discretion. 
the requirement that utilities buy from 
and sell to QFs. the requirement that the 
Commission grant exemptions 
necessary to encourage QFs (though it is 
not authorized to grant exe.mp4ions from 
environmental laws or regulations); and 
the requirement that prices be set within 
certain ruide!lnes. Inother words, we do 
not think that the Commrssion's 
adoption of one set of rules rather than 
another on those matters as to which the 
Commission has discretion or flexbihlty 
would constitute a major Feft deral action 
siga envlronment 

There does exist some question in our 
minds, though. as to whether the Section2M ries together with the Section 210 

rules might not require Sn 
0 


environmental 
impact statement.The Section 201mules 
puesaotstate Te 20dSe ues 

will establish the fuel use and fuel 
efficiency stardards for quali!ying 
cogenerators and qualifying small power 
producers. and the Seclion 210 rules will 

escribe with ame greater specificity 
than does the statute the benefits of 
qualification. The environmental impact 
of this part of PURPA (whether or not 
the impact Issignificant) will be a 
product of the two rules acting together. 

As stated elsewhere in this 
memorandum. we anticipate that the 
number. size. and kind of QFs that will 
develop will vary considerably from 
state to state and region to reion. 
Similarly, the amount and kinds of 
utility fuel displaced by QF's will differ 
asigificandy arcnd the country. As a 
consequence. the states would appear to 
be in a very good position to provide the 

formnation from which the Commission 
can determine whether the Section Z) 
afcr1 nteqaiyooJes would haveh a signiicantua 

effect on the quality of the humannvironmenL and whether that effect 

will be beneficial or detrimental. 
Therefore. we recommend that the 

regulation without substantial change Is Commission promptly invite commemt 
certainly a real option. 

Finally, we must observe that the 
arbitration of disputes appro.ch 
espoused above is not appropriate 

where a utility is participating in the 
ownership or even the operation of a 
QF. We would recommend that the 

specific terms of such arrangements be 
icrutinized by the States to ensure that 

the pricing or other provisions are not 
unduly discriminatory or beneficial 

f the States inparticular and dke 
public in general on this matter so dkaL 
at the least, there will be a basis ee as 
assessment of tvironmental. mpect 

End of Memorandum. 

Wrien Cm ets 

Intmsted persm are InvIled I 
submit writtan comments on thee aini 
paper to the Office of the Secrtmay. 
Federal EnergyRegulatory Ccmumnm. 
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&z5 North Capitol Street. N E. 
Washinston. D.C. 20413 Comments 
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the outside of the envelope and on oU 

documents submntied to the 
Commission. 

Fifteen (151 copies should he 
submilted All comments and rplaled 
iformation received by the Comrn'ssioli 

by Augl t 1,1979. will be cars.,trud 
prior to the prumul '!ion of rinal 
fegul iUons. 

on 

gy the Commission. 
gKintb F.Plumb. 
.,tcre:tr)"
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory
 
Commission
 

1S CFR Part 292 

(Docket No. RM'7-55. Order No. 1 

Small Power Production and 
Cogeneration Facilities; Regulations
Implementing Section 210 of the Public 
Utility Regulatory Policies Act of 1976 

ACENC,': Federal Energy Regulitor)
 
Commission.
 
ACTION: Final rule.
 

SUMMAtr.The Federal Energy

Regulatory Commission hereby ddopts
 
regulations that implement scction 21fl
 
of the Public Uti!ty Regulatory Policies
 
Act or 1971 (PURPA). The rules require

electric utilities to purchase electric
 
power from and sell electric pow cr to 
qualifying cogeneration and small power
production facili:,es and provide for the 
exemption of qualif)ing facilities from 
certain federal and State regulation 
Implementation of these rules is 
reserved to Slate regulatory authorities 
and nonregulated electric utilities 
IFPIC71V oAL March 20. 1980. 
FOR FURTHER INFORMATION CCNTACY. 
Ross Pun. Ofrice of the Ceneral Counsel. 

Federal Enery Reiguatory Commission. 
L25 North Capitol Street. NE.Washinginn.
0 C. 2042& 2O2-357-44,6.

John O'Sullivan. Of co of the Cencral 
Counsel. Fedcral En.rry Regulator,
Commission. S North Caplol Sitesl. N.E. 
Washsingon. DC. 204:& ".,744;7. 

kdam Wenner. Office of the Cenerdl 
Counsel. Federal Energy Regulatory
Commission. ILM North Capitol Street. NE. 
WAmligion. DC.2042"1.202-33-OW3. 
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Section no of the Public Utility 

Relursot Policies Act of 178 (PURPA 

pescribe 
l,as the Commission determines 

rules toeencourage 

requisoth(CommTlissione to 

terins 
aclly toecoragero ciogne in 

andsll weurg nldingecrdction 
rrihng electric power from and sell 

power to cogeneration and small 
r ower 

elcic 
production facilities, 

Additionally. section 210 of P.PA 
torns the Commission to exempt

qualifyini facilities from certain Feder 
and State law and regulation. 

Under section 201 of . 
cogeneretion facilities and small power 
Fodruction facilities which meet certain 
standards and which are not owned by
stadardons narednt owed bandmrich 
psons 
ieneration or sale of electric power ca 
become qualifying facilities, thus 
become eligible for the rites andand 

xeliptions set forth under section 210 
of PURPA. 

Cogeneration facilities simultaneously 
produce two forms of useful energy. 
such as electric power and steam. 
Cogeneration facilities use significantly 
less fuel to produce electricity and 
steam (or other forms of energy) than 
would be needed to produce the two 
separately. Thus, by using fuels more 
efficiently. cogeneration facilities can 
male asignificant contribution to the 
Nation's effort to consere its energy 
nmo 


Small power production facilities use 
biomass. waste, or renewable resource 
including wind. soklr amd water, to 
produce electric power. Reliance on 
these sources of energy can rrduce the 
need to consume traditional fossil fuels 
to generate electric power. 

Prior to the enactment of PURPA. a 
cogenerator or smail power producer 
seeking to establish interconnected 
operation with a utility faced three 
major obstacles. First. autility was not 
generally required to purchase the 
electric output, at an appropriate rate. 
Secondly. some utilities charged 
licriminatorily high rates for back.up 
Wervice to cogenerators and small power 
"ducers. Thirdly. acleneratoe or 

imall power producer which provided 
:lectricity to autility's grid ran the risk 
Abein considered an electric utility
md thus being subjected to State and 
ederal regulation as an electric utility. 
Sections 201 and 210 of PURPA are 

lesigned to remove these obstacles. 
.sch electric utility isrequired undear 

section n1 to offer to purchase 
available electric energy from 
cogeneration and small power 
production facilities which obtain 
qualifying status under section 2o1 of 
PURPA. For such purchases, electric 
utilities are required to pay rates which 
re just and reasonable to the 

ratepayers of the utility, Inthe public 
interest, and which do not discriminata 
against cogenerators or small power 
producers.Section 210 also requires 
electric utilities to provide electric 
service to qualifying facilities at rates 
which are just and reasonable, in the 
public interest, and which do not 
discriminate against cogeneratoi; and 
small power producers. Section 210(e)of 
PURPA provides that the Commission 
can exemp%qualifying facilities &rom 
State regulation regarding utility rates 
and financial organization, from Federal 
regulation under the Federal Power Act 
(other then licensing under Part 1), and 
from the Public Utility Holding Company 

L isto ry 

Request for Further Comments.' the 
Commission requested further public 
comment on both proposed rules, and on 
the findings set forth in the preliminary 
EA. Inorder to obtain te data. views. 
and arguments of interested parties, the 
Commission Staff held public hearngs 
in Seattle on November 19. 1979, In New 
York on November Z& 1979. in Denver 
on November 30. 1979. and in 
Washington. D.C. on December 4 and S. 
199. Tre Commission also received 
written commenl 

After consideration of the comments. 
the Commission Staff made available a 
final draft rule on January 29.19W. State 
public utility commissioners were 
invited to comment on the draft at a 
public meting bald on February & lo. 
Representatives of electric utilities were 
invited to comment at a public meeting 
held on February & 160. The 
Commlsslon Staff also made itself 
available to any other interested parties 
who wished to comment. All of the 
comments were considered in theform ltion of this final i ns. 

iei on P aprformIn thea Sta _'.! ude. tkj 

R7S- Request for Further Comments. it was
On June 2& 197. InDm+*I4 " 

Mi~dnsoninfloutoft lsued~mposed 
rules to determine which cogeneration 
and small power production facilities 
may become "qualifying" cogeneration 
or :mall power pioduction facilities 
under section 201 PURPA. Such 
qualifyin facilities are entitled to avail 
themselves of the rate and exemption 
provisions under eecion 210 of PURPA. 

and qualifying cogeneration facilities 
ar eligible for exemption from 
incremental pricing under TItle I1of the 
Natural Gas Policy Act of i1'onsTbo 
Commission will sou issue a flinal rul 
iI Docket No. R479-S. 

As part of the rulemaking proces In 
this docket, the Commission Issued a 
Staff Discussion Paperson June 7.17 
addressing issues arising under seation 
210 of PURPA. 

Public hearings on RM79-&4 and the 
Staff Discussion Ppeap(M7-075 ware 
held in Sin Francisco on July 23. 1979. 
Chicago on July 27, 1979. and 
Washington. D.C. on July 30.1979. 
Written comments were also received 

On October 18 1979. the Commission 
Issued aNotice of Proposed Rulemaking 
under Section 210 of PUJRPA in Docket 
No. RM79-55.4 On October 19. 9M,the 
Commission made available its 
preliminary Environmental Assessment 
(EA) of the proposed rules in Docket 
Nos. RM79 and RM7 -. In a 
___ _may 

,fnw* Mo. 
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stated that any nvironmntal effects 
attributable to this reopam would reult 
from he combined effect of the two 
ruemaking proceedings. As noted 
previously, the Commision Intends to 
issue final rules in Docket No. RM79-54 
in the near future. At that time. the 

ewitalso make avaslabsItsCommialionm 


IL sv=mary 
Thee rulee provide that electric 

utilities must purase electric eneWrg 
and capacity made available by 
qualifying corn tors and maull power 
producers at a rats mfl*ctu the coat 
that the purchasing utilitycan avoid as a 
reult of obtaini enmargy f'd capacity 
from these sources rather than 
entlatiM an equivalent amount of 

energy itself or purchasingi the energy or 
capacity from other suppliers. To enable 
potential copenrate and small power 
producm to be able to estimate tie 
avoided costs, the rul s require electric 
utilities to furnish data coocerning 
present and future cetos of eneuriy and 
capacity on their systems.

These rules also provid that electric 
utilitismat furnish electric energy to 
qualifying facilite on a 
bondiscrimitmaey basis. and at a rate 
that ie est sia amablm and in the 
public interest; and that they fiust 
provide mela types of service which 

be mqvested by qualifying facilities 
to suppleent o beck up those 
facilitie own en'eration. 

4 ON". o a "M 
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o exempts afl qualifying service, ra than oanthe number of facility. T'e utflity's avoidedbion facilities and certain customers afected. Inamental oats (and not average
 
050 small pe pduction as syltem cost) should be used to
o 	 Subparapaph (5)defes "'rte" 

-tie~romcertain provisiona of the any prie. rate. charge. or classification calculate avoided coets. With regard to 
gi Power Act. from all of the made., demanded, observed or received capacity. if a purchase from a qualifyin 
ons of the Public Utility Holding with respec to the sale or puchase of facility pennhts the utility to avoid the 

t-. aY Act of 193,5 related to electric electric energy or capacity, or ny rule. icl. of aaw capacity, then the
 
..Utios. regulation, or practice respecting any avoad e of te new capacity and
and from State laws regulating 

.utility rates and financial such rats. doarp or dassification. and not the averap embedded system cost
 
;sjatio'- any contract pertaining to the sale o of capacity should be used.
 

OSl iniplrmentatlon of these rules, purchase of elecric enargy or capacity. Many comments noted that the
 
to the Slate r Iulaor In t e proposed rule.eubparegmspb (6) defnltion df "aoided cost" in the
 

ieo atito dafined "avoided aoats" as the costs to 


, 

and nonregulated electric proposed rule Eailed to link the capacity

,0&&Within one yea of the Issuance an electric utility of energy or capacty costs which a utility mi ht avoid as a
 
d Coinmissiot'a rules. each State or both which, but for the purchase fo mu l of purchasing electric energy or
 

Stoary a qualifying facility, the electric utilty both from a qualifying
authority or nonregulaled capacity o 
atmimplement those rules.Thai would eoerte or construct itself o facility with the an4migy costs usoocled 

-,&Mytstlon may be accomplished pathase from another source. This with the nw capacity. 11the
 
by the issance of regulation o n defintio is derived from the concept ad Comaiunon required electric utilities to
 
io.by-ace beie or by any other "te kicremental ae to the electric base theIr ratei for purchaes frm a
 

reasonably designed to give utility of sdatiadve electric energ" set qualifying facillty on the hih capital o
 
Ow to t mnion rules. forth In section 210(d) of PURPA. It capacity col o abase load uit and. in
 

Includes both the fRxed and the nonrig addition. povWided that the rate for the
 
costs on an electric utility system which avoided onaa should be based cn the
 

b .jptA-,GenmeolPmvsi can be avoided by obtaining energy or hb eeae coot associated with a
 
capacity from qualifying facilities, peaking unit. the electric utilities'
 

The cot which an electric utility can purchased power expenses would
 
1Is section conteins defiitiors avoid by making such purcheleq exceed t6o larmeatL cost of
 

hpisl generally can be classified as esnuqf altenative electric enargy. cxotrary+
to this pant of the 

V-aiis0a'srules. Psagruph (a) costs or capacity" costs. Energy costs the lmItatloa eo forth in the last.
 
ioee that terms defined in PURPA are the variable csts asaociatad with sentence of section 210(b a
 
__the same meaning as they have in tha productioa of electric enorgy One way of detarzining the avoided
 
JpA.unless further defuned in this (kiowa-boun). It represnt the coot coi is go caiculate the total (capacity
 

I dde Comm- lon9s regulations of fuel.and vome operating sad an en y) ajets that would be
 
Omtons in PUPA am found Ir maintenance expenses. Capacity costs bia.yed baa utility to meet a specifed


ado 3 ad that Act. are the costs associated with providlw damam Is comparison to the cost that
 
Mpesragraph (1)define a qualifyin the capability to deliva enru. they thke utMt would in= if it opr,hsd
 

kclit as a C nerstion of sal power consil primuiJy of the capitel coats ety orapacity or both froma
of 

t I acili= which isa qualifying hcjtis, 	 eual facility to meet part of its

under Subpart Bof the I.by purchasing electrc energy fer demand ad supplid Its rmainin 
ale 'onsreglations. Those a quabfylng facility, a utility ca reduce In own faclllle. The
 
inaton, implement section 20 of its eretwj costs *?can avoid purchasing diffeo betw the two figures
 
=Aand re the subject of Docke energy bm Mother utility, the rate tor wunld rupreosat b utility's net avoided
 

V&111117-a. a purchase from aqualfying falty Is cos In se. he avoidd coats are
 
= 0mh (2) defins "Purc e lo be baed os tha enearrgy cots wdicih • o tofl capecity and
ezwime" 


as te purchase of electric eoeru or t utility can thereby avoid Na mernV cast of the system developed in
 
espci or both from a qualifying qualifying facility oTers energy d aC,danc with the utility's Optimal
 
biodlhbyan electric utility. a - p a l tlr,
s.ficlent relabilty and with sufficien. e lan dirle 

Subp.gph (3)defnes "e the orceble guarantem of ,igfaci the totala eVI luel .em 

e nergy or capacity or
erlego doliverabiuty to perm the pochasin copaft and sLogy cast d the s 'stem
 

bas by an electric utility a qumallfinl ehcoic wt to avoid die need to (ho Paymen to th qualifying
 
omca a ,Og unt, o a faci i developed Inaccordance with
snern 

=A- F"od rule. m eruphn (41 SMeNW. IMexpenavWK of 19 eepe o d carad ty n lo
 
dww "rystem smog firm pwe pur.ae from pa ida ido q illfyllg f
eaea atmdi., 

dlli oa uolity te ss"which is another utl.ty, then the rate for ouc a lbpmrnmpb (7) dan 
b rmult In disruptia of earulce to purchase w be based on the avoUed "lteoewAdecin coats as iiA 

nmber of customers or is adenerg s remmabe cots of manectim 

s cosments swn the "ftemenal bom hecoets which ~e~ui~mt stlMsad 
Ja huydetermaing what as electric utility avod m 

U.ueea sgnlficant nauber of mull of m"king apurchae flrom as 
-

9~ p-s 11"ue pses 111111 
L4mu. has s h Ou oaion se~m p- v Min Comnalsalo qualying hacililty. Ijads, the pe-neipi

enrl w h v imim onaSthe definition to "a ormation of eceornu salch. util 
Off e 


t in muaLtit sillplfica units wi batg" ,a t WA
 

M electric uility's sytem which ia turan lost ad t1 e" thefr mb l di.AM 

ultn, Poertd the hIgesi d v low---, 
JEi9Ulli seri to c€stom o m. At any 81veM t M -eaincmlcp iomO .ad, I do Omiom e 

' dy likely to mnanger life or Mo.ichd utOi mity t tkd
aa 	 alees " u TM -...plaeden*~t nisodred 5 _ 	 m n. madmps ~ 

h,-Ol O the d ek1Camplpuorh e	ha quallyin We os eor I
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t ui exempts on qualifying 
tdon facilities and certain 

00.r. small power production 
RO... t certain provisions of the 
ftIjb oer Act, fro ,-all of the 
Prd s of the Public Utility Holding
pr~v' A~of 1935 related to alectric

ndfrom Stats laws regulaig
aundfy rates andfinencal 

ltion. 
6plon tation of these roles as 

to the State regulatory 

"-a. o and nonrepilated electrc 


Within one yesr of the issuance 
,I couIe islon's rles. each State 

m authority or nonregulated 

oozy Wgl Implement then rules. That 

..._ icn may be accomplished 


d is--soce of replations. en a 
= cbasis, or by any other 
9100 reasonably degried to give

the Cmminsions rules 

Wgag:0.by.S5acdo Analyls 


$54" ACeroIPlOvilie 

sol 0 D,f JiJ'OnsL 

ya section contains definitui 
opobie to this pa't of the 

rasson s rules. Paragraph (a) 
j" that terms defined in PURPA 
M no meaning as they have in 

pKWA. uloss further defined in this 
ddW Commis ion's reulatons-
dfintioni in PUP.PA ae found in 

|en3d that Act. 
&bpfmjiph(1)dermls a qualifying 

bftwimaogeneration ors nallpower
0ctieo facility which is aqualifying 

reaunder Subpart 8 of theOl55iota' regulations. Those 
-tilaes implement secti n 2M of 
pWh. end am the subje of Docket 
Nf nll-" -

UUgararph (2)defines "purc(ma" 
a do prchase of electric energy or 
a*@" or both from a qualifying 

an electric utility,
Ibbrqm ph (3)def'lnn sale' as the 

elieddectrIc energy or capacity or 
hId by an electric utdy to a quailifyi 

prpolrph 14)
a"system amerpncy" as a 

am a utlity' systes 'which is 
ruI n d sruption of service to 

number of culorner or is 
it endanger life or Property." In 

to amn tinh 
Indetemining whae 

a"sllnificant nuaber of 
the Commission hes 

On definition to "a onifti 
* 	 harc utility's systaw 'hlch is 

Is result InLmminent sipilicant 
O rvice to cctmers, at i 
likely to endinger life a 

The emphasis Is placed am 
ace of the csupdon of 

service rather than cm the number of 
customers affected. 

Subparagraph (5)defines "rate"as 
any prca rate. chari, or classification 
made. demanded. observed or received 
with respect to the ae or purchase of 
electic enerEy or capacity, or any ruls. 
regulation. or practice respecting any
such rats. char$e, or classification, and 
any contrct petailning to the sale a 
puchese of electric onarly or capacity. 

In uw proposed ie. subparureph (0) 
detned "avoided csts" s the coas to 
an electric utility of errgy or capacity 
or boh which, but for the purchase bm 
aqualifying facility, the eiecti utility 
would generat or construct itself or 
purchase from ancithr soue.This 
definition i derived frts the conrept of 
"the inciemmtal c t to the C€ctrhic 
utility of alternative elecric energy" aet 
fort In secion 2lO(d) of PURPA. It 
includes both the fxod and the rimhl 
coats on an electric utility system which 
can be avoided by obtaining energy or 
capacity from qualifying facilities, 

The costs which an electric atility can 
avoid by making such purcheqee 
ge nraly can be classified as "enaq" 
coost or Capacity" coas. Enegy coats 
an th variable costs associated with 
the production of electric awra 
(kilowatt-hours). They represent the cost 
of fuel. an some operating and 
maintenance expenses Capacity coetm 
are the costs associated with providing 
the capabIty to deliver enerv. they 
couist primarilyofthecapital costs of 
facjlitieL 

If, by purchasing electric energy from 
a qualfying facility. a utility can reduce 
its energy coats or can avoid purhasing 
enrgy from another utlity, the rats for 
apurchase from aqualifyin focaly Is 
to be based on those anegy costs which" 
the utility can thereby avok. If e 
qualifying facility offers eova of 
sufficient reliability and with sulhcmnt 
leply enfomcable gusrant 
deliverability to permit the purchasing 
elctric utility to avoid the need to 
cona ruc a genertin unilL to build a 
saesmalle sexpensive plat a to 
reduce firm power purchas km 
another utility. then the ros fir such a 
purchase wil be based on te avoided 
capacity end enm"o cNt 

The Commisaiou bo added the term 
twsMtarl itodf the Fs w hih 
a 	lectric utility woW evod as a 

mult of making apiurease frme 
qualfying facility. Under tei 
Of ecesotik dspelc, utilitie 8eaily 
turn on last ard turn offirm tbe& 
pnerotin unts with th highest runnn 

ost. At any given tio& c l 
dispatched utlity can v ped feratic 
Is whe t..et uitas a reIWh dresult16 
mling a, qoihae brm a qulifyinO 
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facility. 1e utillty'. avoided 
icemental costs (and not average 

system costs) should be esed to 
calculate avoided cosa. With regard to 
capacity, if a prchase from aquahfyug 
facility pmits the utility to avoid the 
additie. of now capacity. then the 
avoided cost of the new capacity and 
not the avirmp embedded system coot 
of capacity should be used. 

Many comm ts noted that the 
defiUntion of "a'Yoi&d cost" in the 
proposed rule !,!.ed to link the capacity 
costs which a uulty migh: avoid as a 
result of purchasing electric energy or 
capacity or both from a qualifying 
facility with the ontr4W costs associated 
with the new capastj. If the 
Comalsalon required electric utilities to 
base tbeir rates for purchases from a 
qualifying fladlty on the high capital or 
capacity oat ot a base load unit and. In 
ad iL, pcovided that t!a rate for the
avolied energy should be based en the 
high enera coat associated with a 
peakinj unit, the electric utilities' 
purchased power expenses would 
exceed the inae atnul cost of . 
alternative electric enorgy. contrmy to 
the limitatlon set forth In the lasS 
sentance oasection Z10(b I 

One way of determining the avoided 
cost Is to calculate the total (capacity
and energy) casts that would be 

- 'd7a utility to met a specified 
demand hn comparison to the coot that 
t tilit woumld mcu if it irichased 
emerig or capacityorboth ima 
ulai facility to meWepi of its 

demand. and supplied its metunin 
nods from its own faciLities the 
dllarnece between these or figus 
woWd reprent the uvtllt'? t avoided 
cosL tI case. the avokdtJ costs are 
the excess of the total capacity end 

er cas of the sstem developed in 
accordance with the utility's olimal 
capocity expansWis plan.o excludin the 
whlin facility. over the total 
capacity aMd e wy coat of the system 
(before payment to the qualifying 
faliy developed in accordance with 
lin ad sopfimal capacity expansion 
pan IMAsdie*te qualifying facility.' 

Mfbtmuguph (7) derne 
nterceinectdon costs" as the 

eisbla mat of concti 
swiig, zieteringtranamisloo. 

dFONOlM. s"b PsAm and 

*As "B ohs b *0 
ppiipem INft s i a Wow vid 

v1 duill 4 
-- d , u *'pras 

b sdnNOM 4 beMm L. AML 
,fl, idds b si pmeai si ihrm 

"E inc" b UK& imW111111101111mobsf mw ms 
O mIme. a dof p iiu 

aft .- , . .,..a1 
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istlive costs incurred by the 
,lu' utility directly related to the 

, ,1i,,on and maintenance of the 
.lI facilities necessary to permit 

phYs" nacted operations with a 
ittft,.nn facilty to the extent such 
QUA,,sre in excess of the corresponding 

qualifying facility. thiscase. the 
qualifying facility may have 
compensated the utility for il 
intewmnnection costs with respect tlu 
sales to the qualifying facility, either as 
part of the utdlity's demand or energy 
chorges, or through &sepirate customer 

Subparaph (11) detwns 
"maintenance power- at electric energy 
or capacity supplied by an electric 
utility during scheduled outagea of the 
qualifying facility. 

Subptrt C-A ringemea Betweien 

; -hicb the electnc utility would charge. If this is the case, the CogenerationandSmall Power 
ba in if it had not engaged in 
itrl 5necqedoperations. but instead08 an equivalent amount ofI " itself or purchased an equivulent 

inleconnecUon costs associated with 
the purchmse include only thoseadditional interconnection expenseslncurrd by the etlectric utility as a result 

Codction a ndmall Poe 
Poducftion Fcilties Under Secion o1of tPbAct of 197 

amounl of electric energy or capacity 
fi other sources. Interconnection 

of the purchase. and do not include any 
portion of the interconnection costs for 

292.301 Scope. 
Section 292.31(a) describes the scope 

costs do not include any costs included mte calculation of avoided costs 
The commiunion has clarified tis 

which the qulifyin facility has already
paid through its retail rates. 

One comment recommended that the 

of Subpart C of Part 292 of the 
Commission's rules. Subpart C applies
to sales and purlases of elecric enerpi 

definition to include distribution and 
administralive costs associated with the 
interconnected operation. in response to 
comments indicatuin that the proposed
rule was vague in these respects. This 
dfifnition is designed to provide the 
stite regulator'Y authorities and 
wnregulsted electric utilities with the 
eibility to ensure thai all costs which 

,it shown to be reasonably incurred by 
,be electric utility as aresult of 
,nt.rconection with the qualifying 
facility will be considered as part of th 
obligition of the qualifying facility 
under 1292.306 Thes costs may 
nclude, but are not limited to, operating 
nd maintenance expenses, the costs of 
istallation of equipment elsewhere on 

the utility's system necessitated by the 
iiteroamctoion. and reasonable 
insurance expenses. However. the 
Commission does not expect that 
litigation expenses incurred by the 
utility involving this secton will be 
considered a legitimate interconnoction 
col to be borne by the qualifying 
facility.

Certain interconnection costs may be 
,ncurred as a result of sales from a 
utility to a qualifying facility. The 
Commission notes that the joint 
F.xplanatory Statement of the Commisn. 
o Conferenre (Cnfer e oepmot) 
prohibits the use of "utwemonable rse 
structure Impediments. suds an 
aniessonable hook up c o other 
discriminatory practices. . ."'This 
prohibition Isreflected in 1292. G0(a)a 
these rules, which provides that 
Interconnection ots emt be as 
OftanrmdiscrIminatory basis with 
respect to other customers with similar 
load characteristics. 

Aqualifying facility which is already 
'Dierconnected with an electric aotilty 
la purposes of sales may seek to 
establish interconnection for the 
Puirpos of utility purchae from the 

' K m KA e,, W 

'4m C~q-, Pmer.s 11j5. iIas 

definition be reviaed to cover "all 
identifiable costs, including but not 
limited to. the costa of interconnection 
. . . multing from interconnected 
operation-. The Commission rejects this 
suggestion in order to maintain 
consistency with its initial 
determination to separate the utilitys 
avoided costs with regard to purchases 
from qualifying faciliues, from the costA 
Incurred as aresidt of interconnection 
with a qualifying.facility. Accordingly.
le gitimate costs not recovered pursuant 
to this section can be netted out in the 
calculation of avoided costs, 

This definition also incorporates the 
concept from the proposed rule. as 
clarified in an erratum nolice.9 that 
these coasts re limited to the net 
increased interconnection costs impmed 
on an electric utility compared to those 
interconnection costs it would have 
Incurred had itgenerated the energy 
Itself ot purchased an equivalent 
anmunt of energy or capacity from 
another smurce. 

This s.aiiioa of the rule contains 
defimitions of "supplementary power" 
"back-up power". "interruptible powe-". 
and "maintenance power" which did no' 
appear in the proposed rule. 

bubparagraph 181 defines 
-supplementary power" s clectrk / 
energy or capacity. supplied by an 
electric utility. reularly used by a 
qualifying facility in addition to that 
which the facility generates itself, 

Subparagraph (1 defines "back-up 
power" as electric energy or capacity 
supplied by an electric utility to replace 
energy ordinrlygenrated by a 
facility's own generation equipment 
during an unscheduled outage of the 
facility.

Subparagraph (10) deres 
-interruptible power" as electric imer. 
or capacity supplied by an electric 
utility subject to interruption by the 
electric utility under specified 
conditions. 

"M 03114. Notme aL 11s711 

o sas endepua lieng 
or capacity betwe n qualifung
oienersation or smull power production 

actions related to such tiles and 
s rated tosuch sales}and
urchases. Section 292.301(b)(1) 

provides that this subpsrt does not 
preclude negotiated agreements 
ltween qualifying cogeneratorsor 
small power producers and electric 
utilities which differ from rates. or terms 
or conditions whch would otherwise be 
required under the oubpart. Paragraph 
(b)(2) states that this subpart does not 
affect the validity of any contract 
entered into between a qualifying 
facility and an electric utility for on) 
purLheau.0 

Paragraph (b(1) tflecta the 
Commission's view that the rate 
provisions of section 210 of PURPA 
apply only if a qualifying cogenerator or 
small power production.facility chooses 
to avail Itself d that section. 
Agreements between an electric utilit, 
and a qualifying copenerator or small 
power producar fcr purchases at rates 
different than rates required by these 
rules. ar under terms or conditions 
different hoa ths aet forth in ihoSe 
ruias. do no violate the Commission's 
rdues under section 210 of PURPA. The 
Commission recotgnis that the abilit. 
of a qualifying coenraltor or small 
power produwer to niegotate with an 
electric utility is buttr ssed by the 
existence of the rights and protections of 
these ruls. 

Some comments stated that paragraph 
(bN2J would ufairly penaliz 
colenertors and email power producers 
who. prior inthe promulgation of these 
regulations. enterred into binding 
contracts with elearc utilities under 
less favorabile em than might be 
obtainable tnder the nule. The 
Commission interprets its mandate 
under section tlo(a) to pr aibe "such 
rules as Itdetoomines necessary to 
encoarage cogeneration anid small 

m
ThU pWhs" i = I 1bi 
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production ' to ma that 
Po. ,.gcosts to the utility end the rates 

01 other custom'rs should not be 
rthan the would have been hadt
he 91,ty not made the purchase from 

qudhfyn8 fcility or qualifying 
focilltles That acogenertion or small 
ove production facilit enicrcd into a 

,if 


r 

binding contractual arrangement with 
nelectric uiLi, indicates that it is 
l" that sufficient incentive existed,and that the further encouragement 

provided by these rules was not 
recE5sary As a result, the Commission 
has not revised this provision,
ha 
iy. o2Avoioblity ofeectriC ut.hty

Sthat 
As the Commission observed in the 

Notice of Proposed Rulemaking, inorder 
tbe able to evaluate the financialfrslhility of a cogeneration or small 

',eerproduction facility, an bavestor 
needs to be able to estimate, with 
reasonable certainty, the expected 
return on apotential investment before 
construction of afacility. This return 
w'l be determined inpart by the price 
at which the qualifying facility can seUl 
its electric output. Under 1292.304 of 
these rules. the rate at which a utility 
must purchase that output isbased on 
th.titility's avoided costs, taking into 
account '.he factors set forth in 
psagraph (e)of that section. Section 
292.302 of these rules isintended by the 
Commission to assist those needing data 
from which avoided costs can be 
,r-,ved. It rsquires electric utilities to 

svai abie to cogenerators snd 
small power producers data concerning 
the present and anticipated future costa 
of energy and capacity on the uLility'a 
sstem. 

inake 


V Inthe preamble to the proposed rule, 
the Commission stated that most electric 
utilities will have prepared data 
containing some of this information in 
compliance with the Commission's rules 
Implementing secticn 133 of PURPA. 
Several commenters observed that the 
marginal cost data required to be 
provided pursuant to section 133 cannot 
be directly translated into arate for 
purchases. The Commission has 
clarified paragraph (b)to emphasize that 
these data are not intended to represent 
arate for purchases from qualifying 
facilities. Rather. these data are to be 
considered the first step in the 
determination of such a rate. 

The Commission has also revised this 
section so that the rates for purchases 
can be more readily calculated from the 
data produced. The Commission has 
changed paragraph (b)(3, to provide that 
autility shall submit the assiated 
enerly cost of each planned ait 
expresed in kilowatt-hours (kWh) 

along with the estimated capacity cost 
of planned capacity additions. This 
change is intended to ensure that the 
calculation of avoided costs includes the 
lower energy costs that might be 
associated with the new capacity. The 
Commission points out that the 
determination of a rate for purchases 
from a qualifying facility which enables 
autility to defer or avoid the addition of 
anew unit must also reflect the hours of
expected use of the deferred or avoided 

capacity addition. 
The coverage under paragraph (a)of 

this section is the same as that provided 
pursuant to section 133 of PURPA and 
the Commis:ion's rules implementing

secton." As noted in the Notice of 
Proposed Rulemaking. section 133 of 
PURPA applies to each electric utility 
whose total sales of electric energy for 
pur~oes other than resale exceeded 500 

tilliun kWh during any calendar year 
beginning after December 31, 1975, and 
before the immediately preceding 
calendar year. 

Paragraph (b)provides that each 
regulated electric utility meeting the 
requirements of paragraph (a)must 
furnish to Its State regulatory authority, 
and maintai, for public inspection. data 
related to the costs of energy and 
capacity on the electric utility's system. 
Each nonregulated electric utility also 
must maintain such data for public 
inspection.

In response to comments received, the 
Commission has extended thu date by 
which these data must be first provide.4 
to November 1.1980. and changed the 
second data to May 31. 19O. to conforvis 
to the dates required by the 
Commission's regulatc.nLs Imp|l;menting 
section 133 of PURPA. The Coamisaion 
ba added paragraph (d)to allow a 
State regulatory authority or 
norrellated utility to use adifferent 
approach than that provided in 
paragraph (b). Am part of that substitute 
program. a State regulatory authority as 
nonregulated electric utility could 
provide that cost data be updated mor 
requently than every two years 

Subparagraph (1)of paragraph (b) 
requires each electric utility to provide 
the estimated avoided cost of energy on 
Its system for various levels of 
purchases from qualifying facilities. The 
lEvels of puricham are to be stated In 
blocks of not more than 100 megawatts 
for systems with peak demand of 1000 
melwatts or more, and inblocks 
equivalent to not more than ten percent 
of system peak demand for systemi law 
than 1000 megawatts. This informad 
into be stated on acents per kilowatt. 
hor besit. for daily and seasonal peak 

-the 

" il5UP'. 04 I11.1% 

and off-peak periods, for the current 
calendar year and for each of the next 
five years. 

Subparagraph (2)of paragraph (b)
requires each electric utility to pru% ide 
Itoschedule for the addition of capacity. 
planned purchases of firm energy and 
capacity, and planned capacity 
retiremerts for each of the next ten 
years. 

Subparagraph [3) of paragraph (bi hd s 
been revised. as discussed previously. 
so that the costs of planned capacity
additiona include 'he associated energy 
costs. 

The Commission received commznt 
noting that some States have 
implemented or are planning to 
Implement alternative methods by 
which electric utilities' system cost data 
would be made available. In order to 
prevent the preparation of duplicative 
data where the alternative method 
substantially deviates from the 
Commission approach. the Commission 
has added paragraph (d). This 
paragraph provides that any State 
regulatory authority or nonregulatitd 
electric utility may. after providinill 
public notice in the area served by the 
utility and after opportunity for pubhlic 
comment require data different than 
that which are otherwise required by 
this section ifitdetermines that avoided 
costs can be derived from such data 
Any State regulatory authority or 
nonregulated utility shall notify the 
Comu,'aission within 30 days of any 
dittermination to suetitute data 
requirements.

Ifaqualifying faclity finds that the 
alternative requirements do not pros ide 
sufficient data from which aoided costs 
may be derived, the qualifying facility 
way soek court review of ths matter as 
It can with regard to any other aspect of 
the State's implementation of this 
prosres.

A qualifying facility may wish to sell 
energy or capacity to an elEctric utihit) 
which Isnot subject to the reporting 
requirements of paragraph (b). Inthat 
event, paragraph (c)provides that. upon 
-equast of a qualifying facility, an 
electric utility not otherwise covered by 
paragraph (b)must provide date 
sufficient to enable the cogenerator or 
small power proeiua:r to estimate the 
utility's atvoded cost. Itfsuch utility 
does not oupply the requested data. t 
qualifying facility may apply to tho SsW 
reguitory authority which has 
ratemaking authority over the utility o 
to this C oansn for an order 
requiring that the information be 
supplied. The consideration of such 
applications should take into scavow 

burden impend on the small 
tiltle.u, 
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As electric utility which Islegally 
.Asted to obtain all of its 
n.u1emment for electric energy and 
capacity from another utility May
pmtde the data provided by its 
,upPl) ing utility and the rates at which 
dcurrntlY purchases such energy and 
Opaciiy for any penod during which 
ti, obligation will continue. The 
whIolesale rates may require adjustment 
, order to reflect properly the avoided 
06ts. This isdiscussed later in this 
iumble under 292.303. inthe case of 

,ll, non- enerating utilities, the 
,rquirements of this section will be 
,,,fidered to have been satisfied If 
jei cost data are readily available
;rfothe supplying utility.

Nweraus comments mentioned that 
it"proposed rule did not address the 
msue of validation of the data to be 
, eed pursuant to this section. As a 
n11,11, the Commission has added 

uagraph (a)which provides that an% 
&; submitted by an electric utility
Met this section shall be subject to 
,e%-ww by its State regulatory authority
pqrpoph (e)(2) places the burden of 
iuviding support for the data on the 
euhy supplying the data. 
I .~ 91001 o~ptiosMJ03 Obb.M~. u 

i OW t 

Section 210(s) of PURPA provides tha 
the Cummission prescribe rules 

L-4 electric utilities to offer to 
putcas electric energy from qualifying
hal;ties. The Commission interprets
*i provision to impose on electric 
uui::ies an obligation to purchase all 
vw.nc energy and capacity made 
evaitdble from qualifying facilities with 
atich the electric utility isdirectly or 
btfirecily ntwconnected. except during 
Periods described in I 2 )or 
dunri system emergencies. 

Aqualifyingl facdlity may seek to htave 
autility purchase more inergy or 
capacity than the utility requires to met 
* total system load. Insuch acase. 
mie the utility is legally obligated to 
parchase any wiergy or capiucity
vIevded by a qualifyihn faIity, the 
Puchase rate should only include 
toment for energy or capacity which 
1teub5ty can us@ to meet its total 

*-stem load. These rules impose no 
iem al or the purchasing utilty to 

*,ver unusable energ or capacity to 
amuhe utility for subsequent sle 

,1MMS3Cs) b to po eow wo 
%Cow& 

I aw) TransmsioI*
.omiaut. A*& ement Conect&-
f,11VIaj commenters noted that the 
.. 1. tics to purchaoe from quali 'un 
1 under this soction ught 
marlwt -ilk contractual commitments 

into which they had entered requiring 
them to purchase all of their 
requirements from awholesale supplier. 
One commenter noted that. with regard 
to all-requirements rural electric 
cooperatives, any impairment of the 

obligNtion to obtain al of a 

cooperative' requirements from a 

generation and bransmission cooperative 
might affect the financing ability of he 
generation and transmission 
cooperative. 7he Commission observes 
that. in generaL if it permitted such 

¢iontrnctual provisions to override the 

'obligation to purchase from qualifying
facilities, these contractual devices 
Imight be used to hinder the development
tof cogeneration and small power

production,.The Commission belives 

that the mandate of PURPA to 

encourage cogeneration and itmall 
power production requires that 

obligations to purchase under this 

provision supersede contractual 

restrictions on a utility's ability to 

obtain energy or capacity from a 

qualifying facility,

The Commission has, however, 

provided an alternate means by which 

any electric utility can meet this 

obligation. Under paragraph (d). i 
qualifyina facility consents, an all-

t	requirments utility which would 
encry or capacity from the qualifying 
facility would be permitted to tasmualifying facility's output for energy 
the energy or caclty to its supplying
utility. Inmoat Instances. 
transaction would actually take the farm 
of the displacement of energy or 
capacity that would hav3 been provided 
under the all-requirements obligation. In 
this case. the suppli" utility isdeemcd 
to have made the purchas andas 
rsult the all quirmants obligation is 
w ,he

in oditi compliance with the 
p oblillada would bmpcsa
special hardship on an a-mrequirtments 
customer, the Commission may consider 
waiving such purchase obligation 
pa to the procedures st in 
1 ULM 

Trunsmissin to OtherFaciUite' 
There are caverdl cirumstances in 

which a qualif~ing facility might desilr 
that the akcbr utillty with which iJ 
interconnected not be te prchaser of 
the quahy facility's energy and 
capacity. but woumd priefor instead that 
an electric utility with which the 
purchasing utility IsInterconneclsd 
make such a purrAse. JE Fr exasmple.
the purchaing utility is a wm.eaeratifl 
utility. ib avoided costs will be the price
of bulk purchased power ordinarly 
based on the averag embedded cast of 
capacity and average enery cost ce is 

-16

supplying utlity's syIm.I Asa rMulL 
the rate to the qualifying facility would 
be based oa those averqe costs. iL 
however. do quall faclity'o output 
were purchased by the 2upplying utility. 
its output ordintatuy will replace the 
highest cet miogly ac the supplying 
utility's system at that time, and its 
capacity amight enable the supplying 
utility to avoid the addition of new 
capacity. Thus, the avoided costs of the 
supplying utility may be higher than the 
avoided cost of the non-genera ting
utility. 

This would not appear to be the case 
if the qualifying facility offers to supply 
capacity ad nerag Ina situation in
which theV uplyfi uUlity is in an 
exces apacty situation. Since the 
supplying utility has excet capacity, its 
avoided =*ts would includie only energy
costs. On the other hand if the avoided 
cost were based on the wbolesale rote 
to the all-requirements utility, the 
avoided cet would include the demand 
charge Included inthe wholesale rate. 
which would usually reflect an 
allocation of a portion of the fixe8 
charges associted with excess 
capacity

Use of the unaduated wholesale rate 
fails to take into account the effect of 
reduced rimue to the suppling utility. 
a a n h ct substitute of the 

vtility.As ulielof purche by the 
u t 
all-rsewilresents utility decieses, the 
supplying utility's fixed coats will have 
to be alloossed &verasmaller nmber of 
units a, output in effect, tbe los in 
"'venu to d a tlitywl 
caue th dyg to the 
suppt UIIIt-r (ito udinmraw6mm 
tffeitw-req tlreento uato yi; 

t c td with the qualifying
facility) to Inease. Under the definition 
of aovokdd costs" Inthis section. the 
EKirdasi~ utility must be In the same 

= position it would have been 
had 14no purchased th qualifying
fa¢ t's upl As a result, rather than 
Docatia Its leratin rnue awagall 

of its customers. Inti situation the 
supplylng utility should assign all of 
thee alomees &t a0-Mureaents 
istlity. TUat m.tly mtoutI 

deduct these hne Lma hIe previously 
calculated avoided cats. aid pay the 
qualifying fadul amiorinly. 

Under dies nuso cutain mal 
elecuic utles an mot required to 
Prvid sYo sot data. e,clP upon
request oa qualifyiig facility. IL with 
the nmoset of the qualiyittg facility, a 
small elact& utity ciosee to tsrnmit 
mei' tdmthe qa1ifya12facility to ab 
seo c ilty, the all Utility 

C(3 E STf t AB 
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ca avoid the otherwise applicableWdz- ents that it provide the system
aldata for the qualifying facility andia.titpurchase the energy itself. 
wv.or, the ability to transmit a ,, lsss to another utility Isnot limited 

s,,maller systems. it applies to21utility.

:acordingly. paragraph (d)provides 


dhat ,.utility which receives energy orte from a qualifying facility may.he consent of the qualifying
blat7. transmit such energy to another a utility. However. if the rirst 
batydoes not agree to tranmit the
,,,wd energy or capacity. Itretains .oma obligation. In addi'ion. Ifi lifyin facility does not consent 

Ussmission to another utility, the1:slit7 retains the prchas,
*Wstaon. Any electric utiity owhia 

S or cpity le delivered 
,w e this enerv' under the 
ihiuetlons set forth in !hese rules as ifjiichase were made directly from0*alfying facility. 

am commenter stated that this
pias could result Inenergy heing

t edto a utty which has l4tte 
pgo iskviton r*er. njnthe* f the qualifyingi t,.:ity.ThekIsskn believes that, -:'.o:o thes

ecto occurring. Itvb. be in thea".1t the eualifylng facility to
6a my utility to which energy ore deliveredL of the nature of 

M iddterit, such energy orso the 
can be usq7,lly integrated into

I Ce. p or supply. 
e rotherr com0 menters believed

povialon w,int beyond the
Iof section 210 of PURPA.-..-mSl, 1ilat the Co misslon cannot 

0&Ofirmit utltyo wheal th6 
*wodoascndutility to buy theW Tht the Commisdon notes thsi

IIRinlssic can only occur with
I of the utility to which 

at capacity from the qualifying
Ismade available. o 

M bneed to wheaL f 
ftoe 2 otWiti& M f= 

69,However 
1d) W~vWUthat charge.

M11142u8 aren a a cif tbev 

MMsia elg utility towhkl 


i asmid Isoblipted to pay

eWlM thcmil ty, I the CA**of 

not subjeict totrIthis,Comission, t
gbeM h determl, under 

intalaw or reulaUo whic 
r"emsat betwefn thetyad any elctric utiity 

or capcity with 
tu M acut. orInirt . 4i8oa 

Jurisdiction under Port I of the FederalPower Act. the" charges will be 

determined pursuant to Part U.
The electric utility to whici the 
electric energy istransmitted hao theobligation to purchase the energy at a 
rate which reflects the costs that it canavoid as a result of making much apurchase. In cases in which electricity 
actually travels across the transmittingutility's system, the amount of energydelivered will be less than that
transmitted, due to line losses. Whenthis occurs, the rate for purchase can
reflect these losses. In other cases, the 
energy supplied by the qualifying facilitywid displace energy that would havebeen supplied by the purchasing utlity
to the transmitting utility. In those cases,a unit of energy supplied Irm thequalifying facility may replace a greater
amount of esarg froe the
utility n that case, thrate for purchlae
should be increased to reflect the netgain. These provisions are also at forthin paragraph (d). 

I 22 bl Obhligionto set to
qualifyingfaciiitL 

PAregraph (b) ets forth the statutoryrequirement of section 220(a) of PURPAthat each electric utility offer to sell
electric energy to quilifying facilities.
The Commission observed in the Note
of Proposed Rulemaking that State lawordinarily sets out the obligatio of an
electric uVtty to provide ervice tocumtorners located within its servke 
rea. In most Instances, thwLeforf, thisrule will not Impos additionalobligtiona onaectric utWUe
It is possible that n qualifying facility 

amd mau powerroduction ... 
mandate that it&aureta such 
facilities are able to fuill their neieds 

the Commissio, alsorecognis, that State and local lawlmits t authamty of Doz eliectft
oilito to conmbrc l ne outside d 
their service area. Accordingly. the 
QCommsson eIf utlities Is

tivri ah -eo. 
fastric..coainsthereii. to inseamietd with any sochhbllity as required Inpaph (K

However an"eb tKWe-- ty IsoAIV 
requied to M ebu-V a otherfaciities to the exte a,,rized oar 
nla'red by State at loical baw. As a 
reeulit.a qualiy" Ufalt emasidem them area eof a uati SW be niquire I 

located outide the s rvie area of am 
electic utility mogt require bad-up.
mantenane.torher pe o power.The Comm son believe that te
Ihatlaw of section 210(s) of PURPAihat i iau rule, "aa Itdetereina 

ea to coeonutt 

a- ComitosteudedA et. ction 210 of thesme
FPo fPo Act deals explicitly withhe led d bhem eaMcUcs between 
u lt d electric utilities. 

inerprew as ang authority on 
that-N 2ack-interpretat Ionmbes 

WI nVd V", prvialms, 
Mu e ieeiie, that this argumentmile be kneW k the sitution In

whic di Islatikincciesis 
w h deals Velly wiMspe stobet 

euss provitio 
dsaw omseatan p erisoandeus, eu ta* tNaswe cL TheCumsakm am " " t seco 212 of thee", Power Ae (s added by sectne

Z" of PMAJ ft hdatimneie tt the Camatdmi
 
nesit make bae.lieIm . ibove an orde
 
ude lwe swte zit ofthe
d eil F w &L 1 

to build its line into the lr ice area uf
the utility. 

Iiz,.303(cl 06hotJon to interConnflo 
!nthe Notice o Proposed Rulemkisnqthe Commission used the interpretation 

set forth in the Staff Discussion Paper.that the obligation to interconnect withaqualifying facility is subsumed within 
the requirement of section 210(s) th3telectric utilities offer to sel electricenergy to and puwchase electric energy
from qualifying facilities. The
Commission observed that to hold

otherwise would mean that Congrcs

intended to require that qualifyingfacilitie, go through the complexprocedures simply to gairk

inlerconnactoe. contrary to the
ndrate of section 210 of PURPA to
 encourage Cogeneration and small
 
power production,


During the comment period. this
 
question was further exploredand it
 was suggested that the Commission hat
ample authority under the gerarl i
 
mna*~~to20soPRAmndate of sectionec(i ofuRPA--., " 
onamely, that cogenertio an sjle 

pow idctk7- require
intrcatuWecton.
 

While the Interpretations received

substantial support in the comments
submitted, they were at the same 
 time
critUced an the theory that section210(eX3) of PIPA does not provide
that a quabOlian facility may beexempted om section 210 of the
?edenl Powe. Act (added by sectioniM of PURPA and iiovidng certainlatacoae avthoty) and that thistoercseemecuti sectila speciftatly
kwcde, qualfyinl colener tors and 
e power Pmoducers in Its

%Tfflct .I 
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112(g) states that no Provision 
210 of the Federal Power Act 

ue trcted '1) as requiring any 
tor10 utilize the authority of such 

tow 210 or 211 In lieu of any other 
6tolI), of law, or (2)as limiting.
,pairing or ohrrwise affecting any 

Oer sulhority)of the Commission under 
s, other provision of law." Thus, the 

-. power Act, as amended,,&I
,sly provides that the existem of 

.Jbroity under section 210 of the 
l power Act to require 

,~or.,ction isnot to be interpreted 
tPr-dirirt any other interconnectionIor avial otherunder anyheWtd available under any othe law. 

WCommission emphasizest thelosmis not restrctd to thethe Federal 

,gffAct. but rather extends to Include 
Zof law, such as the

sontaity ofl he.Psblic Utility
41lry Policies Act of 1971 of which 

2W is a part.CAcary, the 
W31eofthis provision refutes the 

section 210 of t 
WWI Power Act represents the 
%jl method by which 

14011106"othat 

en can be obtained. Asacomment that the direcion 
d Indi section 210(e)(3) of PURPA 

RWqualifying facility can be 
section 210 or 2121 fI -ud nfromeAct i not peruaive. 

IbCosiisson finds that to require 
facilities o th ah t1A 

utes set forth in section 
Federal Power Act to pin 

rMucio would, in moat 
btances. significantly fustrate the 

et of the benefits of this 
11 Commiulon does not f(e

p1t liga interpreta ion set forth Ia 
sion Pper and the

d 	 gIs thiRulemaki4I 

undar LtOetry y wthichaethta 
t aboel to sections 220 

W iOW,60,017~t by 7wchitmderal Power A 
Opt out d o 

vl1es aWgemera e, 
i topesrbe rbs 

LoEM cotenurag tiom 
" ower W.. 

.0alnsTew. suffCWn 
Ineqitn idtervannec ca It 

believes tha a besok 
e ction 220 of PURPA Ist 

v omakevit for the electricity
poW b small power producrsnd 

tosrat.The Counmloe believes 
* eomptsmetof this purpose 

Wii~ Neatly hindred if it were to 
facilitie to utili 

30ed the Federal Power Act as 
ft 	 ~eive stam of obtaiin 


~met~en.U omduse
tesfer 

that such a restrictive interpretation of 2S. Rotes for purchases. 
the law ir not supportable. Setion 210(b) of PURPA provides that 

Peralr 1 h (c)(1) thua provides that an in requiring any electric utility to 
electric utility must make any purchase e ectric energy from a 
interconnections with aqualifying qualifying facility, the Commisaion must 
facility which may be necessary to ensure that the rates for the purchase be 
permit purchases from or sales to the just and reasonable to the electric 
qualifyLnl facility. A Slate regulatory consumers of the purchasing utiblty, in 
authority or nonregulated electric utility the public interest, and 
must enforce this requirement os part of nondiscriminatory to qualifyui 
Its implementation of the Commission's facilitis, but that they not exceed the 
rules. incremental costs of alternative electric 

In addition. several coamenters energy (the costs of energy to the uWiity. 
contended that. if the obligation to which, but for the purchase, the utility 
interconnect Isrequired under section would renerate itself or purchase Lrom 

0 URPA, the limitation provided Ia nothr sourc4 
section 212 of the Federal Powor Act Rulation to SlatePogramswou~d not be ovaihtt'a. That 1140itatio T 3ismlm eoeae 

wrovldenot e o~i lityutiaL hiha 7UThCommission has become aware 
povides that an elect utility which that several States have enacted 

toe alounder with an r co er legislation requiring electric utilities in
under section 210 of the Federal w that State to purchase the electrical 

Act would not be subject to t output of facilities which may be 
Reulto osthe Federal Enery qualifying facilities under the 
eulatrC n for any Comimssion's rules at rates which may 

other than thos speified l didiffer from the r ts required under the 
the interconnection order. Commission's rules implementing 

After consideration ofthl cocern. section 220 of PURPA.
the Commission has added paragraph This Coauission has set the rate foe 

(cM2) to provide that no electric utility i purchaaes at a leml which it believes 
required to interconnect with any approprite to encourage cogeneration 
qualifying facility. iL solely by maso of and small power production, as required
purchases or aa ove the by seciom 20 of PURPA. Whle the 

interconnect om the Oer tility rules preacribed under section 20 o 
would become subject to regulation a a PURPA ae subject to the statutory 
public utility under Part 2 of the Federal pmaMs the Stt am free. under 
Power Act. This exception Isprovided their own authority, to eMCt laws or 
becaus the Commisson sot In lt prodi for rtes which 

would resul in even Paterbalance, 	 the encourageMet a' 
amnpuent thesep"r' and smD powa 

poductio would not be furthed If.by w r.loate lws or regoationh
virtue Of Inter ection with a WhdhWould provide rates lower tha 
qualy l sv al e i llemly saadd wul d fail to

eiat p1dese reisit . am o 
t= be- s ms yield to 

e to providlecate 	 d da werm 
e ls par ep*jio tha elecirkc tifies Smuhs e 

to~ wth 1111011011 to s purchasts i s.ubiW~t 	 '1elow olt. beep
he Noice of proposed IRm i aa n 

the#d Coaaeq prwded that each A=~
 
eectric utaty smtoffer 00 Operate In &M a qu
o.i 
pere with aqua.ifg fciftl .obstain. au to b thebanflt 
provided tha the qualhftye bct Io ht sutch acase. 
empt..-~~ies with atandartle estblished by haee. raas mis would be 
the Stte regulay authority or based n State auio tIo establish 
monregulatdelactic utlity VwVtra,,r N Cawun"s)-s1h, 	 e 

oe 
pursua to I ft operati toI A fclty whch provides enerity a 
in te praectiom ef systemrlslfy-

oJW 
parallel. qualifg facies are e.abled i oa uIty eir SaI 
to exPot automatically myle'TmairLea seek to 
energy which Isl consented by Nto e a m I e/ the Federal 
owne The cemosat -u- Utilt HoldingIto 1wer AcLewPbl 

ae amt seo faih my ,smI 'a ' go!"my Act. md Stat resulto. of 
reewm for chwngla theips e ue electic oitie as available under 
Perepph (91 thee cen Intolrok ssden 22We) elPUR& The 
each electric utlty t0off~er Inopmtae In emsolomimovee that the Staes laN& 
pmlrew with a quelIfa facilt, M 213 0 t a bfat krhautert o 
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Ieral Power Act Or Public Utility 
Company Act. Tea Commission 

0"nconisency in a facility'@ 
"dvantale 

one of itsbenefits, while 
,rd all other authority under which 

to or sell to a utility. 

a. 	 of section 210 In order 

isboy 
ats for purchases. 

Sa.sph (a) sets forth the statutory-
r'ent that rates for purchases be 

!Z5 reasonable to the electric 
J0 ers of the electric utility and In 
ablc interet and not discriminate 

Squalifying cogeneration and 
j POWer production facilities, 
ig proposed rule. the Comission 

ther isa rebuttable_____ion that the rate for purches 
?! ,u~bt, if it reflects the avoided 

s utflil from a purchase on the 

WO of system cost data set forth 

,Wt to l 22.02 (b) or (c). Many of 
60 opumanta received stated that thia 

was ambiguous. "sThe 
Ciss.ion has therefore provided the 


c
Sa0t1 
ma i 

t.and has eliminated the 
--	 a"rebuttable 
don 

g comments recommended that. 
itter of policy, this section be 

to provide that a Slate 
authority or non lated

Wdiscretion to establish the 
t 


xbdoshi between the avoided coat 
Ed 6srate for purchases. Other 
tasesters cont,,nded that the 
Casiionshould specify that the rate 
bjrpchase must equal tn@ avoided 
mali nglfrom suc~h a prchas.j. 

aliom. several sugested t&at the 
*alUl 

that develolpers of"it
so whch may be Included as 
eacih may pnduce and, 

ado 	 rallae power to eliectric-
even tOUlh their ote 

pubdong this p eis pea bgth th 
IM1ys avoided oats. hi inad . 
baftm&bowenof, p'1 

W Yar wmheek. t "" ql" 

foco eratoror 

of producing the m 
 f

Is lower than t 
€OnOily& it" Is de case. 

iu l1utut by tha n111111 of N 
o 	PIvide economic benefit for t e 


Wse producer.
or simall powe,
MMON electric utility can provIde 

me cheaply than could anothe 
03111 the two utsld wll 0tm11111111113r. 

GMk.mmbo, iei-eq. ,&.ism m. 

exchange power on a aplit-te-aving" 
basis. In that type of transaction. the 
two utilities split the difference between 
the Lncremerital costs incurred and the 
incremental costa that the purchasing 
utility would have Incurred bad it 
generated the power itself. Several 
commenters argued that rates far 
purchases from qualifying facilities 
should be based upon this same general 
principle. The effect of such apricing 
mechanism would be to transfer te the 
utility's ratepayers a portion of the 
savings represented by the coat 
differential between the qualifying 
facility and the pmch.;:ing electric 
utility. Several utilities contend that by 
so alIocating these savings. the
Commission would provide an incetilve 
for the electric utility to enter into 
purchase transactions with qualihfyng
cogeneration and small power
production facilities, 

These commmnters also noted that 
they had previously engaged in 
purchases from facliues which might 
become qualifying facilities under theComiuiont'a rules. and they had pid
prices for these purchases based on a 
sttheplit-the-savigs methodolo. 
comenters observed tat 
Comnmission's rtles now requir the 
payment of full avoided coat for theso 
types of purchases. the purchased paws
expainss of the elirc utility w
Iicrase. 

, 

Moreover. seaeral utilities coansested 

that for the lbremble future. th ablic 
tmtrkably t11d to them ofo 
produce electricity. "re7C11tel*0 thil 
unless they are permitted to purchase
aid f if s raoda rM bu pa~~qoaof' an 


f ties at rate somsewhr betweex 
h qualifyingl fac~lities' ol 

own onte they ca their rutepyer 
willbe sublic lo the,hmosin8 aWr Piceofd oll-

C'tiasintee opposing d& tiwigtou 

40 le4 	to W o this ow 
fn u:n d tat e #Ock 

fRWIsPA 15 ided loteorag 
deiment o cognerudo. mind mad 
p rod cie. T e.tmto-
11111. gapti,,q 

my not et rate t 
ptchis e at a laval which exced 6& 
i aementa coa of iltery tle , 
TIheteom. they observed that, the 
hillcldea cost standarn thLus itiai 
mvuiamiame kepi kol. ed alitlle 
sam rat" as thry would have -W had 
th ty no pheod enl nd 
cpacity frm the qualyal loil 

Although u of the los ee 
ertaiwil c t em ca men a 

auinge o the umftit metowasprlte 
saveral commenter stated that thsa 

___Ges1 pui s. b i nIdl ratepayers and the nion se walekelila' 
IWaeqb wil beneft ba 	the deaced 
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of scarce fossil fuels, such as oil and 
gas. and the more efficient use of 
energy. 

The Commission notes that. in most 
instances, if part of the savings from 
cogeneration and smalt power
production were allocated among the 
utilities' ratepayers. any rate reductions 
will be insignificant for any individual 
customer. On the other hand. if these 
savings are allocated tn the relatively 
small class of q.::,afying cogenerators 
and small power producers, they may
provide a significant incentive for a 
higher growth rate of thcse technologies. 

Another concern with the use of a 
split-the-savings rate for purchases il 
that it would require a determination of 
the costs of production of the qualif) ing 
facility. A major portion of this 
legislation is intended to exempt 
qualifying facilities from the cost-of
service regulation by which electric 
utilities traditiunally have been, 
regulated. The Conference Report noted 
that: 

ItIs not [he inenton of the Conferees tat 
coetoreand small power producers
 

c ,ecsubject .that
t.,salothe pe of
examination that is traditionallv liven to 
electric utility rate applicatons'to determine 
what Is the Just and reasonable rate that thiy 
shoud receive for theur electric power Is 

Thus. section 210(e) of PURPA 
provides that the Commisson shall 
xempt qualifying facilities from the 
eMli tityHlngCmayA.

Utility Holdn Company Act.
 
from the Federal Power Act and from
 
State law and regulation respecting 
utility rates or financial organization. to 
the extent the Commissiondetermines thatthat such exemption is 

necessary to encourage cogeneration or 
small power production. 

Several commentera have contendedthat a determination of the qualifyintl 
facility'a costs can be made without the 

detail required by cost-of-service 
replation. However, the Commission 
befeies that the basis for the 
determinalion of rates for purchases 
should be the utility's avoided costs and 
soubld not vary on the basis of the costs 
of the particular qualifying facility. 

Sveral commenters recommended 
that rather than using a split-the-savings 

1epimach. the Commission should set 
rltes for purchases at a fixed percentage 
of Avoided co t' The Commission notes 
thaL In most situations, a qualifying 

o eneretof or small power producer 
will only produce energy if its marginal 
att of production isles than the price 
be receives for its output. If some fixed 

Is used. a qualifying facility 

1m401 R. eL Pulbic UliLty
NOme Meo CIOf,1V 

OCA&FININ 	 11141 
A isp.t..13&9Il"Can. 2&.Sm leI. 
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to produce additional units of 
when its costs exceed the price

b aid by the utility If this occurs, 
s-ut wil be forced to operate 

ti. #ti iswhich either are less 
at than those which would have 

.used by the qualifying facility, or 
consume fossil fuel rather than 

aslematve fuel which would have 
Wi consumed by the qualifying facibty
-d* price been set at full avoided 

Reltionship to avoidedy 
WL;I.b) 


ropsed rule differentiated
old" and "new" production m 

- 1o with simultaneous pur-c..hasesprowithserulteuseu-e 

-a-ahs. The proposed rule required 
WjCnt utility to purchase at Its

Idcost the total output of a 
construction of which was 
e aftrtheodatn of inc e ooes. even if the utility

fakously sells energy to the 
rt isels rayt The co 

rate. The efect of
=osedrule was to separte the 

Woe aspect of a qualifying facility 
i consumption function. Under 
, the electrical, output of a,,ch. 


isviewed independently of its) needs. Thus, if a cogeneration 
pproducs five megawatts, and 
we three megawatts. It is treated 
Joes another qualifying facility 
ede. five megawatts. and that 
i aext to a factory that uses 
"miwatts. 
ComLmision ontinues to 

iting simultaneous purchase 
I Is necessary and apprdpriate to 
4p cogeneTation end small 

ion. The limitation 
d the proposed rule was 
Wto prevent a cogenerator or 

sproducer. which had found 
ical to produce power for its 
auomption prior to the issuance 
prile from receiving the 
isnt that might result from the 

6 a itsentire output at a utility*@
Mad cos after that date without 
M.moent on the part of the 

WV facility, 
kne reasoning applies to any 
,111chwas in existence prior to 
inbnt of PURPA. whether or not 
I purchase and sell 
issIsy. That construction of the 

scomenced prior to that
hgsdica te that appropriate
* Inturns were available 

I llt1er incentives provided 
slon is aware that In 

if a previously existing 
bcility were not permitted to 

receive full avoided costs for Its entire 
output, it would no longer have 
sufficient Incentive to continue to 
produce elecLnc power. The cost of 
production may have risen so u to 
render the previous rate insufficient to 
cover the costs of production, or permit 
an appropriate return, 

Thus, with regard to facilities, 
construction of which commenced on or 
after the date of enactment of PURPA 
(November 9.1978). the Commission has 
determined it appropriate to provide
that rates for purchases shall equal full 
avoided costs. For faciltles. 
construction of which commenced 
before the enactnent of PURPA. the 
Commission will permit the State 
regulatory authorities and nonregulatedelectric utilities to establish rates for 
urchases at full avoided costs. or at a 

tower rate. if the State regulatory
authority or nonregulated electric utiity
determines that the lower rate willprovide sufficient encouragement of 
cogeneration and small power
production. Thus. if a previously existing
facility shows that it requires rates forpurchases based on full avoided costs to 
remain viable, or to increase Its output,
the State regulator? authority or 
nonregulated electric utilify is required 

to establish such rates. This distinctionIs intended to reflect the need for furthar 
incentives and the reasonable 
expectations of persons investing to 
cogeneration or small power production 
facilities prior to or subsequent to the 
enactment of this law. 

Paragraph (b)(1) defines "new 
aieve of capacitycapacity" as any purchase

from aqualifying facility. construcUon of 
which was commenced on or after 
November , 197& Subparagraph (2)
provides that for new capacity, aUlitls 
must pay a rate whih equals ther 
avoided cost. 

A utility must therefore purchase af 
of the output from i qualify!" facIity.
However. as explained above, for any
portion of that output which is not ",ew 
capacity," the State regulatory authority 
or nonregulated electric utility, as 
provided In paragraph (bX$). my 
provide for a lower rate. if it determine. 
that the lower rate will provide
sufficient incentive for cogeneratom. 

Paragraph (b)(4) requir electric 
utilities to pay full voidd costs for 
purchases from new capacity made 
available from aqualifying facility. 
regardless of whether the electric Utilityis simultaneously makind sale. to the
qualifying facili!y, 

I~fo lots.Standardi 
2aliw 

p4*chosm. 
The Notice of P?oed Rul"maIng

required electric u, r ad 

qualifying facility to establish a tariff or 
ither method for establishing rates for 

purchase from qualifying facilities of 10 
kw or less. Upon consideration of the 
comments received, the Commission has 
determined that the concept of requiring 
a standard rate for purchases should be 
retained. Several comments stated that 
this requirement could similarly be 
applied tc facilities of up to 100 kw or 
less. 

The Commission Is aware that the 
supply characteristics of a particular
facility may ,ary in value from the 
avaragg rrats set forth in the utility'a 
standard rate required by this 
paraga-ph. I the Commisaton wen to 
require individualized rtes, however, 
the transaction costs assciated with
admlnistratio of the propam would

likely render the proam uneconomic
 

for this eme of qualifying facility. As a 
result, the Commission will quire that 
standardized tariffs be implmented for 
facilities of 100 kw or less. 

In addition, some commentere pointed
out that standard tariffs can be used on 
a technology specific basis, to reflect thesupply characteristics of the particular 
tchnology. Some commenterialso 
observed that the proposed nil did not 
require that standard rates for 
purchases from thesei small facilties bebased o the prchaaizng utility's
 
avoided coeL Ti o isslio mi have
 
pearitted a utilityto pay l, than that
 
rate for purchasi,
 

The Comanisaionhas accordigy
 
revised parapeph (c) to require each
 
State reuator authority or 

re tedeleic WUty to cause to
be put kl effect standard rate for 
purchass bor qualifying facilits with 
a dsan capacity of 100 kilowatts or 
lem 7W revised nule requie that 
stndard rm fr purchaes equal the 
Purchasing ulty aV cost 
pursant to paragrph (a). (o. id (. 

o t mted that 
sandard rates k purchases am as be 
se/fully apbd to hlaiar facilities. T1e 

ComalsIlo bohel that thes 
stabllahat of standaid estee far 
purchases can 80M Mctay amurage 
eogenerutioa and sml power 
prodictom proided that dse 
tadard ret. accrstly refloct thi 

costs that The utility ca avoid as a 
rese f each puhases. Acowmliy.
the Coaisaila ho added 
subpargrap (2) which pemit. b t 
dosI 199t StatiefstsraoYauthoritles ad mameegulatad elect 
utilities to pat into effec a stmadard raw
 

paciyk
reatertha 2 
g fciditie 

klhorats. Tom rate ms equal
avoided ast pa n to pararaph a 
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WLay comameter at the 

mission's public hearings and In 
Otten comments recommended that 
0 Commission should require the 

,jisblishment of "netenerg billing" fo 
,0all qualifying facilities. Under this 
.ifin method. the output from a 

Valiying facility reverses the electric 
0 1 lr ued to sme sales from theuaed o 
&ectcutility to the qualifying facility. 
Ite Commission believes that this 
bjlii' method may be an appropriate 

Way of approximating avoided woet in 

game circumstancem but des no 
believe that the is the only practical or 
ppropriate method to establish rates 

f small qualifying facilities. The 
Coeunission observes that net enargy 
Wling is likely to be appropriate when 
te retail rates are marginal costb d. 
tsmnef-day rates. Accordingly. the 
commission will leave to the stats 
regulatory authorities and the 
socrulated electric utilis the 
determination ms to whether to institute 
net enrg billin& 

paragraph (3(i) pr s tt 
tandurd rates for purchase should take 

into account the factors set forth In 
paragraph (a). These factors relate to t 
qality of power from the qualifying 
facility, and its ability to fit Into the 
proIhut8 utility's senertihl mix 

Paragraph (e)(vl) is of parcular 
significance for facilities of 100 kW at 
less. This paragraph provides that rates 
for purchase shall take into account "h 
individual and a8eaate value of energy against rates established in love ism 
and capacity from qualifying facilities contracts between quatying facitk 
an the electric utility's systm . and electric utiitis. 
Several commenters presented Many commenters ha srease the 
persuasive evidlnea showl th1at an ed for certainty with regam 
effective amount of capacity may be on Investment in now tchnologie. Ti 
provided by disprsed sMAD system. Commieon agees with diese Ie"" 
eve in the cm aruments. and believes that It do lorg" whr delivery of 
ca from any particular facility is rm, "over Ui~muo" ad 
stochastic. Similarly. qualifying facilitks wanaimatiom of mOded =ON 
my be able to enter into opme•tins will bailance L 
agreements with each other by wW fPtr~ap (b)(5J adftres dhi 
they an able to increase assurad situati is whch a quanfytgfacld 
availability ofcapacity totIA tilit' by ba utued Into a o0"ct with •a 
coordinatin scheduled abance eectr utilty, or where we 
and providing mutual bacbme svi. facility ha3 agreed to obligat tothatthia ~egaWdliver at a future dtTo theexten 
TO the ext nt Ie eao 
capatyhj- capacity 
estimated. it mua be reflectedi 
saard rates fo pVChdW . 

Several commenters obesevd that te 
pattma of availability of particulr 
ene sources can and should be 
raflectd is stanM rates An exam* 
of Wa phommon i the availability of 
wind and phobovoltalc ema am a 

suer peaking system, if it a be 
ahaw that system peak Occum whe 
thm, is irit so sad o wimd. MItNe 6 
puahasm coud pmvide a high 
capacity payment for phkoee ak a 

than for wind energy conversion 
systems. For systems peaking on dark 
windy days. the reverse might be true. 
Subparugrsph (3](ii) thus provides that 

standerd rates forpurcaas may 
differentiate among qualifying facilite 
on the basis of the supply 

charactertatics of the particulr
technology,meswtthoul 

L 	 :1.JO (bA51and (dl LqUy 

enforeable 0ob4ation 


Paragraphs (b]3 and (d) are Intended 

to reconcile the requirement that ie 
rates for purhaes equal th utlUt 
avoided coat with the need fo 
qualifying facilities to be able to enter 
into contractual commitments baul by 
neceilty, 00 e1timates of future avoided 
costa. Some of the cOmmenta revd 
regarding this sactio stated that. i the 
avoided cot of energy at the ems It is 
supplied is ls than the price provided 
In the contract or obligation, the 
purchasing utility would be rqui to 
pay a rate for purchases that would 
subeidizo the qualifng facility at the 
expanse of the utility's other ratepayers. 
Tse Com-sice tecoize this 
posaibility, but ia cognizant that in othr 
cses, the rquirej rate wilil tw Out to 
be lower than the avoided cost at the
ti of purchase. The Commission does 
not believe that the refereace In the 
statute to the Incremental cdt of 
alternative energD was intanded to 
require aminute-by-mnute evaluatlt 
of costs which would be chocked 

c at t te aeco w N 
to the electr'C utily. The 

import of th sectio I to earte that a 
Y"S fscty which Obteavice 

ty dam is ad 
deprived of the benefits of I 
commitment as oi d 
dircitamm This t Mm 0 l 
work to rasrve thi beapin slred 
boby us elactric tUlt: shoMddo 
ac i -vav d cost be higher thas th0e 
contract fot, es utirty In 

s 1 
benefit of i cemirectd for, 
nesverthelemae titled to retat t1e 

ihetarwise legally~saeble.lesr 
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prie for purchases from the qualifying 
faclity. This subparagraph will thus 
ensure the certainty of rates for 
purchases from a qualifying facility 
which enters into a commitment to 
deliver energy or capscity to a utlisty. 

Psragreph (d)(I) provides that a 
qualfying facility may provide energy or
capacity on an "as available- basis. i.e..legal obligation. The proposed 
rulerovidedthat atTes forosuc 

a sul bebtase on cta 

avoided costs. Many comments noted 
that basing rates for purchases in such 
cases on the utility's "actual avoided 
costs" Ismisleading and could require 
retroactive ratemaking. In light of these 
comments. the Commnssion has revised 
the rule to provide that the rates for 
purchases are to be based on the 
purchasing utility's avoided costs 
estimated at the time of delivery.' 

Paragaph (d)(2) permits aqualifying 
facility to enter into a contract or other 
legally enforceable obligation to provide 
energy or capacity over a specified term. 
Use of the term "'legallyenforceable 
obligation" is intended to prevent a 
utility from circumventing the 
requirement that provides capacity 
credit for an eligible quaifyi8 facility 
merely by refusing to enter intoa 
contract with the qualifying facility. 

Many commentes noted the same 
problems for establishing rates for 
purchases under subparagraph (2)as in 
subparagraph (1). The Commission 
ntAnds that rates for purchases be 
bad, at the option of the qualifying 
facility, on either the avoided coats at 
the time of delivery or the avoided costs 
calculated at the time the obligation is 
Incurred.This chasn enables a 
qualifying facility to establish a fixed 
contract price for its energy and 
capacity at the outset of its obligation or 
to receive the avoided costs determined 
at the time of delivery. 

A facility which anters into a liong 
term contract to provide energy or 
capacity to a utility may wish to receive 

greater percentage of the total 
purchase ptch deuing the beginning of 
the oblieon.oliato. For example aaleeth orexmle igol 
payment schedule from the utility to the 
qualifying facility may be used to match 
more clcsely the schedule of debt 
sae of the facility. So long as the 
total paymen over the duration of the 
coatract term does not exceed the 
estimated avoided costs nothing in 
these rules would pohibit aState 
regulatory athority or non-regulated 
electric utility from approving such an 
•.rUne me. 

Wb 8 a soded "M of."W ew 
cs-.morled te OI. Aae of dw 
@WiNWUu.at I ofJUPA~ Awk 
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.( Factors offactinj rate for 
r.JW 

CPcity Value 

An issue basic to this paragraph Isthe 
uestion of recognition of the capacity 
, of qualifying Ilities, 
Inthe proposed rule. the Commission 

.dopted the argument set forih In the 
Staff Discussion Paper that the proper
interpretation of section 210(b) of 
pUjtPA requires that the rates for 
,,fchaaes incJude recognition of t 
capacity value provided by qualifying 
coleneratlon and small power
pwduction facilities. The Cormission 
noted that language used in section 210 
0j pRPA and the Conference Report as 
.,eU as in the Federal Power Act

iePpedu this proposition 
Inteproposed rule. the Commission 

citd the final paragraph of the 
Cooference Report with regard to 
section 210 of PURPA. 

The conferees expecd that the CommssiGn 
judgifng whether the electric power 
rphled b) the coeneator or email powe 

p wiUaducereplace future powtr Whch be 
.h,11)would otheris have to generaae
,,self either through existing capacity atIdJ:11ons to Capacity or purchae from ollt 

Wgfces, will take into account the meliait) 
g Iie power supplied by the coglenerator e 
gu,,ll power producer by rson of any 
kgally enforceable obligation of suc 
'Wferaioror small power producer to 
.pl) firm power to the utility.' 
insddition to that citation, the 

Commission notes that the Conference 
Report states that: 
I inieraeting Ow termn "ainromental coots 

1aliternative enersy". the conereas e 
iot the Commission and the States may " 
be) od the coats of alternative sowces which 
ee iutsmntaneously available to the utility 
Several commentera contended that. 

sc section 210(H2) of PURPA 
provides that electric utilities must 
purchase electric energy" from 

qualifying facilities. the rate for isu 
purthass should not include paymenti
for capacity. The Comm,isi ob srvesfort the sttutomy ln gmsO in the 

Federal Power Act uses the em
electric energy" to describe the rates 

for sales for resole in interstate 
commerce. Demand or capecit) 
.a)ments are a traditional part of such 

rates. The term "electric enerw" aed 
'hroughout the Act to refer both to
leletc enerigy and capacity. 1%eclmmision does not find any evidence 

that the term "electric energy" in sction "elecfitrcende" to econy
-50 of PURPA was intended to refer onl 
tOfuel and operatin8 and maintenenor 

expenses. instead of all of the coats 
associated with the provision of electric 
servi"c. 

addition the Comrsion notes 
that to interpret this phrase to Include 
only energy would lead to the 
conclusion that the rates for sal to 
qualifying facilities could only Include 
the energy component of the rate since 
section 210 also refers to "electric 
energy" with regard to such siles. It is 
the Commiasion's belief that this was 
not the intended result. This provides an 
additional resoon to Interpret the phrase 
"electric energy" to Include both energy
and capacity,

In implementing this statutory
standard. it is helpful to review industry 
practice respecting sales between
utilites. Sale, of electric power are 
ordinarily classified as either fir $1les 
where the saller provides power at the 
customer's request, or non-firm power
sales. where the seller and not the buyer 
makes the decision whether or not 
power is to be available. Rates for firm 
power purchases Include payments for
the cost of fuel and operating expenses.
and also for the fixed costs associated 
with the construction of r.nerating units 
needed to provide power 4t the 
purchaser's discretion. The degpee of 
certainly of deliverability required to 
constitute "fium power" can ordinarily
be obtained only if a utility has several 
generatin units and adequate reserve 
capacity. The capacity payment, or 
demand charge. will reflect the cot of 
the utility's generating units. 

In contrast, the ability to provide
electric power at the sibng utility's 
discrtlon imposes no requirement that 
the seller construct or relsrve capacity
In order to provide power to customers 
Itthe seller'o discretion, the selling 

utility need only charge for the ost of 
operating Its generating units nd 
administration. These csts. called 
"nergy" coas ordinarily are the ones 
associated with non-frm sales of power

Purchases of power from qualifyinfaclitfie will fall somewhere on t7 

continuum between these two types of 
electric service. Thus for example, wind 
machines that furnish power only when 
wind velocity exceeds twelve miles per 
ho may be so aierain in availability
of output that they would only permit a 
utility to'avoid generating an equivalmen
amount of energy. Inthat situation, theutility must continue to provide capacity 
that isavailable to meet the needs of Itscustomers. Since there are no avoided 
capacity costs, rates for such sporadic
purchases should thus be based on the 

.CW$ W RalwS5 on HA M UiMho) utility system's avoided incremental 
4-6-7 Poie Ad 18Is.X No 1-W f coal of energy. On the other hand.C,,4. atl. s' twill, testimony at the Commission's pubc

Ail. M 964 hearinige i '.edthat affective 

amounts of ram capacity exist for 
dispersed wind systems. even though 
each machine. considered separately.
could not provid2 capacity value. The 
agregat capacity value of such 
facilities must be considered Inthe 
calculation of rates for purchases, and 
the payment distnbuted to the clas 
providing the c pacity. 

Some technologies, such it 
photovoltaic calls, although subject to 
some uncertainty In power output, have 
the general advantage of providing their 
maximum power coincident with the 
system peak when used on a summer 
peaking system. The value of such 
power is pester to the utility than 
power delivered during off-peak periods. 
Since the need for capacity isbased, in 
prt.on system peaks, the qualifying 
facility's coincidence with the system 
peak should be raflected in the 
allowance of some capacity value and 
en energy component that reflects the 
avoided energy costs at the tUm of the 
peak.

A facility burning municipal wrists ar 
mormsa may be able to operate inore 
predictably and faliably than ar or 
wind systems. It can schdule Its 
outages during times when demand on 
the utility's system is low. ! such a unit 
demonstrates a dearee of reliability that 
would permit the utility to defer or avoid 
construction ofa generating unit or the 
purchase of firm power fro a another 
utility. than the rate for such apurchase
should be based co the avoidce- of 
both eneriy and capacity costs. 

in ordez to defer or cancel the 
coinstrwton of new gonrating ults.a 
utility must obtain a conmtment hom a 
qualifying facilt thatprovides
contractual or legally enforcesble 
assurances that capecity frm 
alternative sourm will be available 
sufficiently ahead of the date an which 
the utility would othewise have to 
commit itelf to the a wucti on 
rhase of new apacity. if A quSlifying

facility prov, suc sasances. it isentitled to receive rates based on the 

capacity coasts that the utility m avoid 
as a reslt of its obtaining capedty from 
the qualiyne frsc ertty.

Other comments with regard to the 
requirement to inchade capacity 
payments Is avWdd mots generally 

c them set Web in t" Saf 
Discu-lon Papa and the propoed rule.The throaa thee maiment is that, in 
order to esive cedit for apacity and o comply with the requirement that 
rates ior porchass i0e eaced the 
Incremental cos of alternative ene . 

capacity payients can only be required
whom the availability of capacity from aqualifyliq facilty Wfa tis act"ly
gPurchasing utility so reduce 
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need to provide capacity by deferring 
theconstruction of new plant or 
commitments to firm power purchase 
contracts. In the proposed rule. the 
Commission stated that ifa qualifying 
f,c~ity offers energy of sufficient 
reliability and with sufficient legally 
enforceable guarantees of deliserab:hty 
to permit the purchasing electric utility 
to a~oid the need to construct a 
0enerating plant, to enable it to build a 
smaller, less expensive plant, or to 
purchase less firm power from another 
ulity than it would otherwise have 
purchased. then the rates for purchases
from the qualifying facility must include 
the avoided capacity and energy costs. 
As indicated by the preceding 
discussion, the Commission continues to 

jil 


believe that these principles are valid ' 

and appropriate, and that they properly 
fulfill dhe mandate of the statute. 

The Commission also continues to 
believe, as stated in the proposed rule. 
that this rulemaking represents an effort 
to evolve concepts in anewly 
developing area within certain statutory 
constraints. The Commission recognizes 
that the translation of the principle of 
av;oided capacity cost, from theory into 
practice isan extremely difficult 
exercise, and is one which by 
definition, is based on estimation and 
forecasting of future occurrences. 
Accordingly. the Commission supports
the recommendation made in the Staff 
Discussion Paper that it should leave to 
theStates and noruregulaled utilities 
"flexibility for experimentation and 
accommodation of special
circumstances" with regard to 
implementation of rates for purchases. 
Therefore. to the extent that a method of 
calculating the value of capacity from 
qualifying facilities reasonably accounts 
forthe utility's avoided costs, and does 
not fail to provide the required 
encouragement of cogeneration and 
snall power production, it will be 
considered as satisfactorily 
implementing the Commission's rules. 
S2.3Ofe) Factors offiscb'S totes for 

purchases. 

As noted previcusly, several 
commenters observed that the utility 
system cost data required under 
i 29Z.102 cannot be directly applied to 
rates for purchase. The Commission 
acknowledges this point and. as 
discussed previously, has provided that 
tbeMe data are to be used as a starting 
point for the calculation of an 
appropriate rate for purchases equal to 
th utility's avoided cost. Accordingly. 
the Coonrilslon has removed the 

fence to the utility system cost data 
fitthe definition of rates for 
Pwchava. and has ilnerted the 

reference to these data in parnRraph (r). islikely that the qualifying facility 
as one factor to be con;idrrrd in whiLh would claim to rep'ice such 
calculating rates for p.m.,. cip:ir ity niy gj out of service during 
Subiearagriph (1) s1100 trt these data thL period when the utility needs its 
shall, to the extent practicAlle. be taken power to meet system demand Based 
into account in the caLuiun of a rate un the estimated or demonstrated 
for purchases relinhility of a qualifying facility, the 

Subparagripii (r:;itd. ,.:' .0;,r ,rLhasCs from a q-,dhf)ing
availability of rap,,, ,iyfrim a qiiilif)ing t.,f,:,lshould be adjusted to reflect its
 
fdcilit) during s)s'i: d.., ,alir 't,
cd1 the utlity.
seasonal peak periods If a qua!ifying Clause (il refers to the length of time 
facility can provide enerv to a utility
during peak periods shrr. the e!vctric contractually or otherwise guaranteed
utility is running its must exprnsie that itwdi supply energy or capacity to 
gene'rating units, this rncrg his a the electric uShity. A utihty-owned
higher value to the uilit) than energy eeric utit y illsuown y
supplied during off-peak periods, during generaisag unit normally will supply
which only units with lower running poxer for the life of the plant, or until it 
costs are operating isreplaced by more efficiet capacity. In . 

The preamble to the proposed rule contrast, a cogeneration or small power 
provided that. to the extent that pruduction unit might cease to produce 
metering equipment is available, the power a. .. result of changes in the 
State regulator) authurit) or ii.,-iv or in the industrial processes 
nonregulated electric utility shr .' t".,e u:iezf,,. AcLordingly. the value of the 
into account the tim.e or season in ,hich ,.i.. frurr the q-.alif)ing facility to the 
the purchase from the qualifying farility e:,i:. utih:) ,.be affected by the 
occurs Several conumr'.'crs inteprettd A hic,dcleire 1co te qualif)ing facility 
this statement as impl)ing that. by ensures by contract or other legally 
refusing to install metering equipment, enforce.ble ob!!gation that it will 
an electric utility could avoid the con::.ue to proide power. Included in 
obligation to c6nsidcr the time at which this de!emination. among other factors. 
purchases occur This is not the in!-.t of are the terr. of itecommitment, the 
this provision. Clearly. the more requirement fir notice prior to 
precisely the time of purchate is termination of the commitment. and any 
recorded the more exact the calculation penalty pro%isions for breach of the 
of the avoided costs, and thus the rate obligation. 
for purchases, can be. Rather than In order to prcvide capacity value to 
specifying that exact time.of-day or an electric utility a qualifying facility
seasonal rates for purchases are need rot necessarily agree to provide 
required, however, the Commission poser for the life of the plant. A utility's
believes that the selection of a generation expansion plans often 
methodology is best left to the State in.!ude purchases of firm power frm 
regulatory authorities and nonregulated other utilities in years immediat,..y
electric utilities charged with the preceding the addition of a major 
Implementation of these p.ovision,. generation unit. If a qualifying facility

Clauses (i) through iv)concern contracts to deliver power, for example.
varioui apects of the reliability of a for a one year period, it may enable the 
qualifying facilty. When an electric purchasing utility to avoid entering into 
utility Orovides power from itsown a bulk power purchase arrangement
generating units or from those of another with another utility. The rate for such a 
electric utility, It normally controls the wirhase ulty. be base on s 
p'oduction of such power from a central purchase should thus be based on thelocation. The ability to so control power price at which such power Ispurchased.production enhances a utility's ability to or can be expected to be purchased. 

respond to changes In demand, and based upon bona ide offers from 
thereby enhances the value of that another utility. 
power to the utility.A qualifying facility Clause (iv) addresses periods duritr 
may be able to enter into an which aqualifying facility isunable to 
arrangement with the utility which gives provide power. Electric utilities wche 
the utility the advantage of dispatching maintenance outages for their owe 
the facility. By so doing. it Increases its generating units during periods wheg
value to the utility. Conversely. if a demand Islow. If a qualifying facily
utility cannot dispatch aqualifying can similarily schedule its maintenanmew 
facility, that facility may be of less value outages dunng periods of low dean 
to the utility. or during periods in which a utility's

Clause (il) rifers to the expectid os own capacity will bs adequate ,o3
demonstrated reliability of aqualifying existing demand, It will enable te 
facility. A utility cannot avoid the utility to avoid the expenses assaeli 
construction or purchase of capacity ifit with providing an equivalent amew" d 
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These savings should be 
:ected in the rate for purchltaes 

Clause (v) refers to aqualifynog
acility's ability and wrblingness to 

provide capacity and energy during 
,,tem emergencies. Section 32.307 of 
th.Se regulations concerns the provision 
of electric service during system
,niergencies. Itprovides that. to the 

tcnit that a qualifying facility is willing 
Wforego its own use of energy during 
,stem emergencies and provide Wower 
to autility's system. the rate for 
schases from the ualifying facilityehid reflect the va"ue of that s 

Small power production and 

sogeneration facilitirs could provide


gsnlificant back-up capability to electric 
,).Items during emergencies. One 
benefit of the ene'gagement of 
interconnected cogeneration and small 
power production may be to inceas 
oterall system reliab;lity during such 
eqlergency conditions. Any such benefit 
should be reflected in the rate for 
prchases from such qualifying 
iscilities. 

Another related fsctor which affects 
the capacity vlue at a qualifying 
facility Is its ability to separate its loud 

During such emergeniergiene. oemelecices. mins iute lad ,nelectric utility may institute aa 

things, require th I Industriao dhercustomers or other lge loaduslopesi po...es r otoa top i 
eiml poer. Asa reult to provide

oetimal benefit to autility an fI 
emegency qitraton t faoequalifn lt 
niat be required to continue operation 
ss anerating plant woile a 
imultaneously ceasing operatio as a 

load on the utility's atema.To the 
estent that a facility hi unable to 
separate its load from Its generation Its 
value to the purchasing utility d€eese 
during system emergencies. To reflect 
such apossibility cas (v) provid
that the purchasing utility may consider 
de quali'inl facility's ah Iy to 
t. arate its load from Its iton 
during system emerucleo. 
determining the value of qralibfing
facility to the electic utlity. 

Clause (v) refers to the aggregate
capability of capacity from qualifying
facilities to displace planned utility
capacity. In some L ancea, the sm 
amounts of capacity proided from 
qualifying facilities taken individually
miht not emble a purchasing utility to 

Iefeor avoid Scheduled capacity 
additions. The aggregate capability of 
Stch purchases pay. however, be 
utfidcent to peit the deferral or 

avoidance of acapacity additis.wlalnif 

of firm power to the electric utility, the savngi actually accruing to the electric 
diversity of these facilities may utility. if energy produced from a 
collectively comorise the equivalent of qualifying facility underges line losses 
capacity, such that the delivered power Isnot 

Clause (vil) refers to the fact that the equivalent to the power that would have 
lead time associatee with the addition been delivered from the source of power 
of cap city from qualifying facilities it replaces. then the qualifyr facility 
may be less than the lead time that should not be reimbursed for the 
would have been required if the difference in losses. If the load served 
purchasing utility had constructed its by the qualifying facility i closer to the 
own generating unit. Such reduced lead qualifying facility than It i to)he utility. 
time might produce savings In the It is possible that there may qe not 
utility's total power production coasts. by savinp resulting from reduced line 
per-utting utilities to avoid the losses. Insuch cases, the rste should be 
lumpiness." and temporary excess adjusted upwards. 

capacity ssociated therewith, which 1 23 Period during w i 
normally occur when utilities bring on p "'7"c'aa not requird. hline large generating units. In addition. 
reduced lead time provides the utility The proposed rule provided that an 
with greater flexibility with which Itcan electric utility wll not be required to 
accommodate changes in forecasts of purchase anaer and capacity from 
peak demand. qualifying fa ties during periods in 

Subparagraph (31 concerns the which such purchases will result in net 
relationship of energy or capacity from e Increased operating costs to the electric 
qualifying facility to the purchasing utility. This section wsi to deal 
electric utility's need for such energy or with a eMaicoditon w 'ch can 
capacity. I an electric utility has 
sufficient capu-?'1 to meet its demanc,. "ulityoperating only bseloadunlt . 
and Lanot planning to add any new duotput prioswas forcd to t 
capacity to Its system. then the back output from the units In order .availability of capacity from qualifying accommodate purchases fto 
facilities will no! Immediately enable facilities. these bade toad units might
the utility to avoid any capacity costs. oot be able to acwase their output levelHowever, an electric utility system with rapidly wheon the system demand later 

excess capacity may nevertheless plan Increased. As a result, the utility would 
to add new. more efficient capacity to be required to utlize lee efficiet.
ts system. If purchases &m qualifyiM higher cost units with faster stalup to 
facilities enable a utility to defer or meet the demand that would have Len 
avoid these new planned capacity supplied by the los expensive base load 
additions, the rate for such purchases 'unit had Itbeen permitted to operate at 
should reflect the avoided costs of thes acostnt OotpL 
dditions. However. as noted by seral The rasult ofsuch atrnsactne would 

commenters. the deferral or avoldance be thatther dan avoiding costs as a 
of such a wilt will also prevent the resut of the pchms from a qualfylnt
iouUtution of the lower vnm iots facilit,.the prchastg electric stillty

that would have accompaniedihe new =oul Incur Fntor c ts than It would 
capacity. As a result. the price for tD have had It no p rchased emery or 
purchase of enesu and capacity should capacity from the qulify n facility. A 
e these lower avoided uehry coats str Applica the avoTed cost 

&&I the tility would have Incurrod had princple se fouib this section would 
th new capaciy been ada ssess ti e addidomal met%as 

This isnot to say that electris utiltis aewtive avoded ce which must be 
which have excs capacity need ot timbsed by the qufyi facility. It 
make purchases from qualifydig oder to avoid the anomalos result of 
facilide qualifying facilities may obtain for a utility to pay an 
payment based on the avoided enery lectrikutt, pochasing Its output. 
costs On a purchasing utlhltya eystem, the Comm ssion propbeed that an 
Many utility systems with excas dctric utility be requie to Identify 
c city ve Intermediate or peakng peaids do s8Uhisas daom 
unit which use high-cost fosesi fueL As would occw, s that the queli 
a result during peak hours. the energy facitillt w- ged m dedl us 
oets on the systems aug hh and thsl c 
t rate to aqualifying utility from i to NRI Fay "" 
which the electric utility purchases m'e led a 6ua ac k 
e On Will wlu addd simlarly bebkig - se fb praph to 

Subparamph (4) ddresses the cots rtm 1 t putrchase 
or savings resulting from line los es.Am u, hrtAcll.M eeetg rder| I 

40m veoer.while an individual qualityum. appropriate rate for purchases from a moes htpalb.B
faclity my not provik the equivalent qulifying facility should reflect the c Casca il sparagr p 
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rovide that any electric utility.which
10cer e purchasing from 

11fing facilities must notify each 
-1e,dqualifying facility prior to the

8,t,nce of such aperiod. Intime for 
e It lifyina facility to cease deliveryt,or capacity to the electric 

fThis notification can be 
ImrYplished in any reasonable manner 
8Cemined by the State regulatory
,,011y. Any claim by an electric 

01Ythat such a light loading period 
clcur or has occurred issubject to
verification by i i State regulatory 
lh
ority as the State authority
mine$ necessary or appropriate 

Or before or after its occurrence. 
Wover, any electric utility which fails 
,rovide adequate notice or which 
W-orrectly identifies such a period will 
-required to reimburse the qualifying 
5c;]ity
for energy or capacity supplied 
-1such alight loading period had not 
l--rrd,

The section has also been modified to 

ijnfy tist such periods must be due to 
,perstional circumstances. 
The Commission does not intend that 

Z paragraph override contractual or 
fe"
lally enforceable obligations 

hnrred by the electric utility to 
Oisse from aquilifying facility. In 

lach arrangements, the established rate 
,-based on the recognition that the 
r,lue
of the purchase will vary with the 
diamges inthe utility's operating costs. 
IN variations urdinarily are taken 
Ito account, and the resulting rate 
reprsents the average value of the 
ptrchase over the duration of the 
obligation. The occurrence of such 
perods may similarly be taken into 
ccount indetermining rates for 
puases. 
Ta lIues 

The Conference Report states that: 
, , , theexamination of the level of rates

'c should apply to the purchase by the 
tihty of the colienerstor's or the smaillpower

.ducer'spower should not be burdened by
11m tuanination as are utility rats 
96catin to determine what isthe lust andProsntble rate that they should rmive frasiblectrac power.c 

Th1eCommission notes that section 
31(b)(2) of the Energy Tax Act of 1978 i 
5-kes certain energy property eligible 
Ilincreased business investment tax 

iL Some of this property In
00ionlY used incogeneration and 
itoll Power Production. However, 
'tl1 301(b)(2)(3) excludes from such 
•bilit property "which is publio 

- H , Ut/
t HRH-111. tit4.L NbIi 
*YNicise7sAct.of 9MKRep No. 1739L A. ,., Se s.(I M 

P, L P.4&ssa&as UAC. Ifa, . 
I'ItJ . 

utility property (within the meaning of
section 46(f)(5) of the Internal Revenue 
Code of 1954)." 1*As a result, if the 
pruperty ol aqualifying facility which 
was otherwise eligible for the credit 
were to be classified as public utility
property tinder section 46(f)(5) of the 
Internal Revenue Code, it would not be 
eligible for the increased investment tax 
credit. 

The Commission notes that the 
Treasury Department's regulations 
provide that the definition of "public
utility property" does not include 
property used in the business of the 
furnishies or sale of electric energy If 
the rates are not subject to gei]ation
that fixes a rate of return on 
investment." On this basis, the 
Commission believes that property of a 
qualifying facility that would otherwise 
be eligible for the energy tax credit 
would not be excluded from that 
eligibility under the public utility 
property exclusion. 

First, this Commission Isexempting 
property of qualifying facilities from 
regulation under Part Uof the Federal 
Power Act and from similar State and 
local laws and regulatory programs. 
Secondly, the Corrmission observes that 
the rates a qualifying facility will 
receive for sales of power to utilities are 
not based on a reglatory scheme which 
fixes a rate of return on investment of 
the qualifying facility,

As aresult. the Commission believes 
that energy property of qualifying
facilities should not be barred from 
eligibility for the tax credit by reason of 
the public utility property exclusion. The 
Commission wishes to express its 
opinion on this matter Inan effort to 
further encourage cogeneration and 
small power production by means of this 
rulamaaidg process. 

§22* Roes foraales.
Section 210(c) of PURPA provides that 

the rules requiring utilities to sell 
electric energy to qualifying facilities
shall ensure that the rees for such sales 
are just and reasonable, Inthe pulic81Js n esnbe nte bi
isiterest. and nondlicriminatcry with 

respect to qualifying cogenerators or 
small power producers. This section 
contemplates formulation of rates on the 
basis of traditional ratemaldng (ie..
cost-of-servicel concepts.

Paragraph (a)expresses the statutory
requirement that such rates be just and 
reasonable and in the public Interest. 
Paragraph (a)also provides that ratesfor sales from electric utilities to 
qualifyi facilities ot be 
___,_._ 

On uAc I46e)(3)4
S w1HRs. saaI TL MR Pdx(zl.f./s)


UUM 
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discriminatory against such facilities in 
comparison to rates to other customers 
served by the electric utility.

A qualifying facility tI entitled to 
purchase back.up or standby power at a 
nondiscriminatory rate which reflects 
the probability that the qualifying
facility will or will not contribute to the 
need for and the use of utility capacity.
Thus. where the utility must reserve 
capacity to provide service to a 
qualifying facility, the costs associated 
with that reservation are properly
recoverable from the qualifying facility. 
Ifthe utility would similarly assess these 
costs to non-generating customers. 

In the proposed rule, paragraph (b)
required electric utilities to provide 
energy and capacity and other services 
to any qualifying facility at a rate at 
least as favorable as would be provided 
to a customer who does not have his 
own generation. The comments received 
concerning this paragraph noted that 
this provision might be interpreted as 
requiring an electric utility to provide
service to a qualifying facility at its most 
favorable rate, even if the qualifying
facility would not be eligible for such a 
rate If it did nut have Its own generation.
It is not the Commission's Intention that. 
for example, an industrial cogenerator
receive service at arate applicable to 
residential customers: rather, such a 
customer should be charged at arate 
applicable to anon-generating Industrial 
customer unlies the electric utility
shows that a different rate is justified on 
the basis of sufficient load or other cost. 
related data. Accordingly, this section 
now provides that for qualifying
facilities which do not simultaneously
sell and purhas from the electric 
utility, the rate for sales shall be the rate 
that would be charged to the class to 
which the qualifying facility would be 
assigned if it did not have its own 
generation.

Subparaqmph (2)provides that if.on 
the basis of accurate' data and 
consistent system-wide costing
principles, the utility demonstrates that 
thi rate that would be charged to a 
comparable customer without Its own 

generation is not appropriate, the utility 
may base its rates for sales upon those 
data and principles. The utility may only 
chria such rates on a 
nondiscriminatory basis. however, so 
that a cogenerator will not be singled 
out to lose any interelasa or intraclass 
sybsldies to which it might have been 
entitled had it na generated part oEits
electric energy needs itself. 

hi situations where a qualifyingfadilty simultaneasly sells its output to 
an elecuic utility and purchases Its 
requirements from that electric utility, as 
a bookkeeping matter, the facility's 
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ielectrical output ill not serve its own 
oad. but rather will be sup,,lied to therd As aresult, the facility's electric 

d is likely to have the same 
characteristics as the load of other non-
leneratinS customers of the utility. If the 
utility does not provide data showing
otherwise. the appropriate rate for sales 
to such afacility Isthe rate that would 
be charged to a comparable customer 
without Its own generation.

Paragraph (b)(2) of the rule sets forth 
certain types of service which electric 
utilities are required to provide
qualifying facilities upon request of the 
facility. These types of service are 
supplementary power, back-up power.
Interruptible power and maintenance 
power. In response to comments, these 
terms are defined In the text of the rules, 
as well as in this preamble.

Back-up or maintenance servica 
provided by an electric utility replaces 
energy or capacity which a qualifying
facility ordinarily supplies to itself. 
These rules authorize certain facilities to 
purhamu n e cityproi.ded 
amount of energy or capacity provided
by an electric utility to meet the load of 
p facility which simultaneously 

purchases and sells will vary only inaodan witeptons in the faclity's
load. interruptions in the facility's
generation will be manifested as 
variations in purchases from the facility.
Insuch a case. sales to the qualifying
facility will not be back-up or 
maintenance service, but will be similar 
to the full-requirementa service that 
would be provided if the facility were a 
non-generating customer. 

Supplementary power Iselectric 
energy or capacity used by afacility in 
addition to that which it ordinarily
generates on its own. hus. a 
cogeneration facility with a capacity of 
ten megawatts might require five more 
megawatts from a utility on a continuing
basis to meet its electric load of fifteen 
megawatts. The five megawatts supplied
by the electric utility would normally be 
provided as supplementary power.

Back-up power is electric enDra or 
capacity available to replace emerW 
generated by a facility's own generation
equipment during an unscheduled 
outage. Inthe example provided above, 
acogeneration facility might contract 
with an electric utility for the utility to 
have available ten megawatts should 
the cogenerator's units experience an 
outage. 

Maintenance power is electric energy 
or capacity supplied during scheduled 
outages of the qualifying facility. By pre-
arrangement, a utility can agree to 
provide such energy during periods
when the utility's other load is low. 
thereby avoiding the imposition of large 

demands on the utility during peak

periods,


Interruptible power is electric energy 
or capacity supplied to aqualifying 
facility subject to interruption by the 
electric utility under specified
conditions. Many utilities have utilized 
Interruptible service to avoid expensive
Investment in new capacity that would 
otherwise be necessary to assure 
adequate reserves at time of peak
demand. Under this approach utilities 
assure the adequacy of reserves by
arranging to reduce peak demand, rather
than by adding capacity. Interruptible 
service Istherefore normally provided at 
a lower rate than non-interruptible
service. 

During the Commission's public

hearings on this rulemaking. one 

commenter stated that utilities which 
have excess capacity do not save any 
costs by providing Interruptible service. 
The commenter contended that the 
Commission should not require a utility
with excess capacity to offer 
lntcrruptible service. Ifa utility Is not 
adding capacity (whether by
construction or purchase) to meet 
anticipated Increases in peak demand, 
the rates charged for interruptible
service might appropriately be the same 
as for non-interruptible services. 

The Commission believ thatofjthese 
matters involving the provision of
Interruptible rates are best handled 
through the pricing mechanism,
However. ites discussed above,
Interruptible customers provide no 
savings to the electric utility, the rate for 
Interruptible service need not be lower 
than the rate for firm service. In such a 
cue. the Commission would consider 
gratin awaiver from this pagph.
underthe provisions of I U24G3 

Some comments noted that certain 
electric utilities do not have any
generating capacity. and to require the 
services listed in subparagraph (2)might
place an undue burden on the electric 
utility. In light of these comments, the 
State regulatory authorities or the 
Commission. as the case may be. will 
allow a waiver of these requirements 
upon afinding after a showing by the 
utility to the State regulatory authority 
or Commission. as the case may be. that 
provision of these services will impair
the utility's ability to render adequate
service to Its customers or place an 
undue burden on the alectric utility.
Notice must be given in the area served 
by the electric utility. opportunity for 
public comment must be provided and 
an application must be submitted to the 
State regulatory authority with reped
to any electric utility over which it has 
rstemaking authority or the Commission 
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with respect to any noregated
electric utility.

Paragraph (c)(1) provides that atei1 
for ales of back-up or maintenance 
power shall not be based. without 
factual data, on the assumption that 
forced outages or other reductions in 
output by each qualifying facility on an 
electric utility's system will occur either 
simultaneously or during the system

kea.Like other customers, qualifying
facilities may well have intraclass 
diversity. In addition. because of the 
variations Insize and load requirements 
among various types of qualifying 
facilities, such facilities may well have 
Interclass diversity.

The effect of such diversity is that an 
electric utility supplying back-up or 
maintenance power to qualifying
facilities will not have to plan for 
reserve capacity to erve such facilities 
on the assumption that every facility
will use power at the same moment. The 
Commission believes that probabilistic
analyses of the demand of qualifying 
facilities will show that a utilty will 
probably not need to reserve capacity 
on a one-to-one basis to meet back-up
requirements. Paragraph (c)(1) prohibits 
utilities from basing rates on the 
assumption that qualifying facilities will 
impose demands simultneously and atsystem peak unless suprted by factual 
data. 
daThe rule provides that utilities may
refute these assumptions on the basis of 
factual data. These data need not be in 
the form ofempirical load data. It might
be the case that within certain 

owsphic areas, weather data and 
erfomiance data would constitute a 

sufficient basis to refute the assumption
relating to the coincidence of the 
demands imposed. for example, by
windmills or photovoltaice. with mpet 
to their need for beck-up power.

Paragraph (cX2) provides that rates 
for sales shall take into account the 
extent to which a qualifying facility can 
usefully coordinate periods of scheduled 
maintenance with an electric utility. I a 
qualifying facility stays on line when the 
utility will need its capacity, end 
schedules maintenance when the 
utility's other units are operative, the 
quaslifying facility ismore.valuable to 
t. utility, as it can reduce its capacity
rquirements. 

M" Inum ai tion coLat 
Paragraph (a)states that each 

qualifying facility must reimbrt any
electric utilitywhich purchases capacity 
or energy from the qualifyln facility for 
any interconnection costs. on a 
nondiscriminatory basis with respect to 
other customers with similar load 
characteristics. Th Commission finds 
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alectrical output ill not serve Its own 
bad, but rather will be supplied to the 
Ci'd As a result, the facility's electric 

d islikely to have the same 
characteristica as the load of other non-
generating customers of the utility. If the 
utility does not provide data showing 
otherwise, the appropriate rate for sales 
to such a facility is the rate that would 
be charged to acomparable customer 
without its own 8eneration. 

Peragn~ph (b)(2) of the rule sets forth 
certain types of service which electric 
utilities are required to provide 
qualifying facilities upon request of the 
facility. These types of service are 
supplementary power, back.up power. 
interruptible power end maintenance 
power. In response to comments, these 
terms are dsufined in the text of the rules, 
Is well as n this preamble. 

Back-up or maintenance service 

provided by an electric utility replaces 

energy or capacity which a qualifying 

facility ordinarily supplies to itself. 

These rules authorize certain facilities to 
purchase and sell simultaneously. The 
amount of energy or capacity provided 
by an electric utility to meet the load of 
afacility which simultaneously 
purchases and sells will vary only in 
accordance with changes in the facility's 
load. interruptions in the facility's 
patirstion will be manifested as 
variations inpurchases from the facility, 
f such a case, sales to the r alifyingfacility will not be back-up or 

maintenance service, but will be similar 
i the full-requirements service that 
"uld be provided if the facility were a 

noeerating customer.flctr 

Supplementary power 


aergy or capacity used by a facility in 
ddition to that which it ordinarily 
nerates on its own. Thus, a 

qeneration facility with acapacity of 
re megawatts might require five more 
eawatts from autility on a continuing 

isis to meet its electric load of fifteen 
uapawatts. The five megawatts supplied 
l the electric utility would normally be 
evided as supplementary powe., 

Back-up power iselectric energy or 
apacity available to replace energy 
nersated by afacility's own generation 

Iqipment during an unscheduled 
latage. in the example provided above, 
i opneration facility might contract 
016 an electric utility for the utility to 
have available ten megawatts. should 
as otenerator's units experience an 
age,
kainsdnance power Iselectric energy 

Weapecity supplied during scheduled 
egea of the qualifying facility. By pro-
10ment. a utility c4n agree to 

such energy during periods 
he utility's other load is low, 

avoiding the imposition of large8'sby 

demands an the utility during peak 
periods. 

Interruptible power Iselectric energy 
or capacity supplied to a qualifying 
facility subject to interruption by the 
electric utility under specified 
conditions. Many utilities have utilized 
interruptible service to avoid expensive 
investment In new capacity that would 
otherwise be necessary to assure 
adequate reserves at time of peak 
demari. Under this approach utilities 
assure Ine adequacy of reserves by 
arranging to reduce peak d.mand, rather 
than by adding capacity. Interruptible 
service is therefore normally provided at 
alower rate than non.Interruptible 
service. 

During the Commission's public
hearings on this rulemaking. one 
commenter stated that utilities which 
have excess capacity do not save any 
costs by providing interruptible servIA. 
The commenter contended that the 
Cimmission should not require &utility 
wit'1 excess capacity to offer 
Interruptible service. If sutility s not 
adding capacity (whether by 
construction or purchase) to meet 
anticipated increases in peak demand. 
the rates charged for interruptible 
service might appropriately be the same 
as for non-infirruptible services. 

The Commission believes that then s 
matters Involving the provision of 
interruptible rates are best handled 

through the pricing mechanism. 
However. if as discussed above, 
Interruptible customers provide no 
savings to the electric utility, the rate for 
interruptible service need not be lower 
than the rate for firm service. In such a 
case, the Commission would consider 
granting a waiver from this paiutpaph. 
under the provisions of I 292.403. 

Some comments noted that certain 
electric utilities do not have any 
Senerating capacity. and to require the 
services listed in subparagraph (1)might 
place an undue burden on the electric 
utility. In light of these comments. the 
State regulatory authorities or the 
Commission. as the case may be. win 
allow awaiver of these requirements 
upon a finding after a showing by the 
utility to the State regulatory authority 
or Commission. as the case may be. that 
provision of these services will impair 
the utility's ability to render adequate 
service to its customers or place an 

undue burden on the electric utility. 
Notice must be given in the area served 
by the electric utility, opportunity for 
public comment must be provided. and 
an application must be submitted to the 
State regulatory authority with respect 
to any electric utility over which it has 
ratemaking authority or the Commission 

with respect to any ouegulated 
electric utility. 

Paragraph (c)(1) provides that rte. 
for sales of back-up or maintenance 
power shall not be based. without 
factual data, on the assumption that 
forced outages or other reductions In 
output by each qualifying facility on an 
elhctric utility's system will occur either 
simultaneously or during the system 
peak. Uke other customers. qualifying 
facilities may well have intraclas 
diversity. In addition. because of the 
variations in size and load requirements 
among various types of qualifying 
facilities, such facilities may well have 
Interclass diversity. 

The effect of such diversity Is that an 
electric utility supplyin6 back-up or 
maintenance power to qualifying 
facilities will not have to plan for 
reserve capacity to srvo such faclities 
on the assumption that every facility 
will use power at the same moment. Ie 
Commission believes that probabilistic 
analyses of the demand of qualifying 
facilities will show that autility will 
probably not need to reserve capacity 
on a one-to-one basis to meet back-up 
requirements. Paragtaph (c)(1) prohibits 
autilities from bating rates on the 
assumption that qualifying facilities will 
Impose demands simultaneously and at 
ytem Otak unless supported by factual 
The le provides that utilities may 

refute these assumptions on the basis of 

factual data. These data need not be in 
the form of empirical load data. It miht 
be the case that within certain 

ographic areas, weather data and 
performawe data would constitute a 
sufficient basis to refute the assumption 
relating to the coincidence of the 
demands imposed. for example, by 
windmills or photovoltaics, with respect 
to their need for back-up power. 

Paragraph (cXZ) provides that rates 
for sales shall take into account the 
extent to which a qualifying facility can 
usefully coordinate periods of scheduled 
maintenance with an electric utility. If a 
qualifying facility stays on line when the 
utility will need its capacity. and 
schedules maintenance when the 
utility's other units are operative, the 
qualifying facility ismorevaluable to 
the utility, as it can reduce its capacity 
requiremets. 

I X IdsICEtcmfWaion WL 

Paragraph (a)states that each 
qualifying facility must reimburse any 
electric utility which purchases capacity 
or energy from the qualifying facility for 
any interconnection coats, on a 
nondiscrilinatory basis with respect to 
other customers with similar load 
characteristics. The Commission finds 
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Merit
Inthose comments which 
,.aested that the basis of comparisonfor
nondiscriminatory practices in the 
proposed rule to "any other customer" 
Was too broad. and that the correct 
re'erence for nondiscrimination isthepractice of the utility in relation to
,slomers in the same class who do not

fenerate electricity. As noted
previously. the interconnection costs of

asacility which is already
literconnected with the utility for 
purposes of sales are limited to any 
,dditional expenses incurred by the

utility to permit purchases,
Several commenters expressed their 

concern that some protection should beprovided to qualifying facilities from 
potential harassment by utilities in the
form of requiring unnecessary safety
quipment. As discussed above.the 
Slisregulatory authorities (with
respect to electric utilities over which
they have ratemaking authority) and
aonregulated electric utilities have theresponsibility and authority to ensure 
that the interconnection requalementa
at reasonable, and that associated 
costs are legitimately Incurred.For qualifying facilities with a des'gn
capacity of to kW or less. theCommission noted that interconnectioncoss oted claohatintron has 

sad the standard rates for purchases 
11' 

etablished for classes of facilities ofthis size pursuant to I 292-304(c)(IJ 

ighsinepruat these coss. State
rtIncpoorate these cots.State
tlctory authorities (with rh.ect to
,ctric over whch they have
utilities
rstemaking authority) or nonregulated


ectric utilities may also determine

terconnection costs for qualifying

facilities with adesign capacity of more
W to00 kW on either a class average or
ladividual basis, 


Numerous comments raised the point
that the proposed rule did not addre,

t6e
manner in which electric utilitiesWould be reimbursed. Potential owners

ad developers of qualifying facilities

n1ommended that the costs be-

aoo-jized on a reasonable basil. 

because paying alarge lump sun 
PaYMent would be a considerableobstacle to the program. Electric utilities 
-,eraly preferred payment up front.sithough several commentem indicatedat amortization might be acceptable
"-sedit-worthy facilities. The
Commission believes that the manner of
'ftbuwaements (which may include

-Wtizatlonover a reasonable puriod of 
I4} is best left to the State reglatory
%thortiesand naonregulated utilities. Inedeteernina tion of any standard rates 
,"l.uss established pursuant to 

OUl(c)(i)I.' f the State approves 
"'lMPna of amortization., it miibt 

consider assignment of uncollected 
interconnection costs to the class forwhich the rate isestablished. 

1292.307 System emergencies. 
Paragraph (a)provides that. except soprovided under section 202(c) of theFederal Power Act. no qualifying facility

shall be compelled to provide energy orcapacity to the electric utility during an 
emergency beyond the e~tenLprovided
by agreement between the qualifying
facility and the utility. 

The Commission finds that
qualifying facility should not be required
to make available all of its generation to 

an emerency,the conerator mustprovide the 10 megawatts contracted for 
to the utiWity. it need not disrupt its
Industrial procesees by supplying its funcapability of 30 megawatts. Of course
it should so desiLre,. a cosenerstor could 

If 

contractually agee to supply the full 30megawatts during system emerencies. 
The availability of such rdditonlbackup capacity shoud Increae uillitysystem reliability. ardshould be
accounted for in the utility's rates forpurchases from the cogenerator.

Paragraph (b)provides that an ellctricutility may discontinue purchas ham a
qualifying facility during a system 
emergency if such purchases wouldcontribute to the emergency. Inadditlom,,during system emergencies, a qualifying
facility must be treated on a 
nondiscimlinatory basis Inany ld 
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the utility during a system emergency.Such arequirement might Interrupt
industrial processes with resulting
damage to equipment and manufactured
goods. Many industries install their own
generating equipment in order to ensure
that even during a system emergency,
their supply of power is not interrupted.
To put in jeopardy the availability ofpower to a qualifying facility during a 
system emergency because of the
facility's ability to provide power to the 
system during non-emergency periodswould result in the discouragement of 
interconnected operation and ashoulddiscouragement of cogeneration andsmall power production. The 

Commission therefore provides that thequalifying facility's obligation to provide
energ aciity in prieenergy and capacity Inemergencies be 
established through contractIn order to receive full credit forcapacity, a qualifying facility must offerenergy and capacity during systememergencies to the same extent that It
has agreed to provide energy and
capacity during non-emergency
situations. For example, a30 megawatt
cogenerator may require 20 megawatts
for its own industrial purposes, and thus 
may contract ?o provide 20 megawatts ofcapacity to the purchasing utility. Durn 

provides thaieach State regulatory
authority or nonregulated elect:ic ulity
may establish standards for
Interconnected operation between
electric utilities and qualifying facilities. 
These standards may be recommendud
by any utility, any qualifying faciiit). or 
any other pe 'eon.These standards mustbe acccafpanied by a statement shoingthe need ftf the standard on the basis of
system safety and operating 
requirements.
Subpart D-Implementation 

Summaryot&W SuLprt
Rules In td vubpar are bilended to 

carry out the responsibility of theCommision to encmurage cogeneration
end small power production by
clarifying the nature of the obligation to
Implement the ComIssion's rules under
section 210. 

These rules 'iffordthe Sibte regulatory
authorities and monreuleted electric 
utilities peat latitude in determining the 
manner of lmplementaion of the 

TA_ 'P\ I L 
-~ ' ..~: IV ~I : iI~ :- " 

shedding program--i.e.. on the same 
basis that other customers of a similarclass with similar load characteristics 
are treated with regard to interruption of 

Credit for capacity (as noted inI292.304(e)(21(v]) will also take intoaccount the ability of the qualif)ing
facility to separate its load andgeneration during syatem emergencies. 
However, the qualifying facility maywell be eligible for some capacity credi
ele ii o sepa itoad 
genenaion

generation. 
1292.30 Standardsfor operating
reliabilty.

Section 210(a) of PURPA states that
the rules requiring clectric utilities tobuy from and sell to qualifying facilities
shall include provisions respecting
minimum reliability of qualifying
facilities (including reliability of suchfacilities during emergencies) and rules
respecting reliability of electric utilitiesduring emergencies. The Commissicen
 
believes that the reliability of qualifying

facilitiues can be accounted for through 
pie aey h esrlalqulifyingfacility might be.the less it 

be entitled to receive foroshudeenildtrciv 

purchases from it by the utility. 
AS 4 Mull the Commission has notIncluded specific standards relating to

the reliability in the sense of the abilityof qualifying facilities to provide energy 

or capacity.
safety equipment exists which
sfet quin itsi hannensure that qualifying facilities do not
energize utility lines during utility
outages This ehSton accordingly 
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oeit in those comments which
,,nested that the basis of comparison 
for nondiscriminatory practices in the 
roposed rule to any other custom er"
wa& too broad, and that the correct 
reference for nondiscrimination is theprsctice of the utility Inrelation to,slomers in the same c!ass who do not
itnerste electricity. As noted
previously, the interconnection costs ofI facility which isalready

lterconnected with the utility for
ii...poses of sales are limited to any 
additional expenses incurred by theutility to permit purchases.

Several commenters expressed their 
concern that some protection should beprovided to qualifying facilities fromptential harassment by utilities in thef;rm of requiring unnecessary safety
equipment. As discussed above, the
Suits regulatory authorities (withrtipect to electric utilities over which 
they have ratemaking authority) and 
Downegulated electric utilities have theugponsibility and authority to ensure

t&t the interconnection requirements 

go reasonable. and that associated 

cots are legitimately Incurred.
For qualifying facilities with a design
capacity of 100 kW or ln, the 

wits could be ssessed on a class basis, 
ad the standard ret, ,for Purchases
established for classes of facilities of


this size puruaite to I 292.3s(c)(i)

not incorporate these coats. Statequatory authorities (with respect toeectric utilities over which they have
istsmaking authority) or nonregulated
dectric utilities may also determine
iterconnection costs for qualifying
facilities with a design capacity of more
tMv100kW on either a class average or

divldual basis. 
Numerous comments raised the point

dut the proposed rule did not address
hanner inwhich electric utilities

would be reimbursed. Potential ownerssd developers of qualifying facilities
recommended that the costs be 
mortied on areasonable basis
becuse paying a large lump sum 

'Yrrient would be a conaiderable
ibitacle to the program. Electric utilities 
"Vezally preferred payment up front.lihough several commenters indicated6at amortization .nisht be acceptabks
Ocredit-worthy facilities. Theommlssion believes that the manner of
ftbursementa (which may include
*0rutlatlon over a reasonable perd of
na] is best left to the State reglatory
"Uoritles and nonregu ated utilitlii. inal ttemination of any standard ratexi 
eiarChas., established pursuant to1..304(cHQ, if the State appravs


amamar of amorstitiIt might 


consider assignment of uncollected
Interconnection costs to the class for 
which the rate isestablished. 

292.307 System emergencies.
Paragraph (a)provides that, except asProvided under section 202(c) of theFederal Power Act. no qualifying facility

this!! bc compelled to provide energy orcapacity to the electric utility during anemergency beyond the extent.provided
by agreement between the qualifyingfacility and the utility. 


The Commission finds that a
qualifying facility should not be requiredto make available all of its generation to
the utility during asystem emergency.
Such a requirement might interruptIndustrial processes with resultingdamage to equipment and manufactured 

goods. Many industries install their own 

generating equipment in order to ensure
that even during a system emerrn.',

their supply of power isnot inlerrupted,

To put in jeopardy thc availability of power to a qualifying facility during a
system emergency because of the 

facility's ability to provide power to thesystem during non-emergency periodswould result in the discoursgement ofinterconnected operation and a resultantdiscouranment of cogeneration andsmall power production The 
Commission therefore provides that the 
Cmssio n t o provid 
e 


capacity, a qualifying facility must offer energy and capacity during system
emergencies to the same extent that ithas agreed to provide energy and
capacity during non-emergency
situations. For example, a 30 megawatt
covenerator way require Z megawatts
for its own Lndustri-' ,"urposes, and thus may contract to provide 10 megawtts ofcapacity to the purchasing utility. Duringan emergency, the cogenerator mustprovide the 10 megawatts contracted forto the utility-.Itneed not disrupt itsIndustrial processes by supplying Its fun
capability of 30 megawatts. Of course,.It should so desire. acogenerator could
contractually I;ee to supply the full 30megawatts during system emergencies
The availability of such additionalbackup apacity should inclrease utilitysystem reliability, and should be
accounted for In the utility's rates forpurchases from the cogenerator.

Paragraph (b)provides that an electricutility may discontinue purchases from aqualifying facility during a system 
emergency if such purchases wouldcontribute to the emergency. iAaddition,
during system emergencies, aqualifyingfedlity must be treated on a
nondiascimlnatory basis in any lod 
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qualifying facility's obigaton to provideenergy and capacity in emergencies beestablished through contract. 
In order to receive full credit for or capacity.

The Commission has determined thatsafety equipment exists which can ensure that qualifying facilities do notenergize utlity lines during utility

outages. This section accordingly

provides that each State regulatory

authority or nonregulated elect:ic uliity
may establish standards for
Li'tterconnected operation between
electric utilites and qualifying facilities.
These standards may be recommended
by any utility, any qualifying fauiht). or any other person. These standards mustbe accompanied by a statement shoing
the need for the standard on the basis ofsystem safety and operatinS
riquirementsL
Subport D-Implementation 

Summary of ifus Sum;, t
Rules Inttle subpart are intended to

CArry out the responsibility of theCommission to encourage cogeneration
and small power production byclarifying thi a tare of the obliation !oImplement the Commission's rules under
section 210,

Thse rules afford the te regulatory
authorites and nonrevulated electrictillitles great latitude indetermining the maner of Imnemientation of the 

" '"',;i C*"0. ::i y 

shedding program-i.e.,on the same
basis that other customers of a similar
 
class wilh similar load charicteristicsa ss wi o os
thegar inter iti 

sre treated with regard to interruption of 

Credit for capacity (as noted InI 292.304(e)(2)(v)) wil also take into
account the ability of the qualif)ing

facility to separate its load and

generation during system emergencies
However. :ho- qualifying facility may

well be eligiLle for some capacity credit
even if it cannot separate its load and 
enenaion
 

generation.
1292.308 Standards for operotmn

reliobilty.
 

Section 210(sa) of PL'RPA states that
the rules requiring electric utilities to
buy from end sell to qualifying facilities

shall include provisions respecting

minimum reliability of qualifying
facilities (including reliability of such
 
facilities diuuing emergenciesJ and rules
respectng relibilty of electric utilities 
durirngeme.'Sencies. The Commissien
believet thel the reliability of qualiin
facilities ran be accounted for through 
price: namely, the less reliable aqualifying facility might be. the less itshould be entitled to receive forpurchases from it by the utility.

As a result the Commission has notIncluded specific standards relttinn
to
 
inclde spe snards reaitthe reliability in the sense of the abilyof qualifyinj facilities to provide energy 
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Review and Enforcement,, Wjssion'e rules, provitled that the 
choce is Arstonalrsection 210(S) of PURPA provides onthe re mets ofnabchosement of the meuns of obtaining JudicialC.t The Commission tc2lnlmn, 

pl, ny States and individual 

0i Ite d electric utilities have 

Oinvs programs to encourage smal 
,rproduction and cogeneration. The 

ssion also recognizes that 

i,,pornic and regulatory cirumstances 
bfom State to State and utility to 

within this _-nitext-41,it. 
;w ltion of the work already berm 

e variety of local conditions-

the Commission promulgates its 
hd 

nt I.tloc5 requiring implementation of 
Wo'issued under section 210. 

IS"' 
pause of the Commission'a desire 

go 6 create unnecessary burdens at the 
sit b tiee rules Provide a 

; cedr. whereby a State rrulatorY 
,0ity or nonrepglated electric utility 

7 apply to the Commission for a 
,sivws if It can demonstrate tht 
j,0plance with certain requirements Of 
load C is not necessary toer o 

Sotion uonor small power 

ioIohner. uagncy


P sversl oamentere expressed their 

. th"al tdistinctionCom* 
aamr that state regulator i 

ioeli no be able adequately to 
"h ct theCommission's vaes am 

recme that the 
iomslon issue specific rules Which
ipstats ragulatory authorities would 
&p without chang. The Commioo 

mno fNd this proposal to be 
gpropriet at this time. and bellos 
I providing an opportnity for 


ntation bythe Stat. is -wn
WV W 
J81-1ive to dtlopm tohs 

Pahrate Prni"bapamontaluo 

tpreecton no(f)of KPA &t 
nc oearaftert6@datethatths ,qpotmwty to a I aaim 

Ommision prescribes its ruleso W c 
Wsbection (a). end withi n enearsai yaBi auamdeev0 
to data any of these rules 
%ah State reguaoyao
timalated elefteic wN 

O o n I Nllebr~ 
taiufxtLbararcm 

;am~ 

as the aZm wty oL 16e- to imp2motThe obuSetito scehe too,sies 
.i" Vrithimsme ' i, 

. ocu * ri~tom suhils.m 
to1p01ntmy0op~Ie 

eaia s~temcther 
iweor rellulations attetate lavaL. 

review of aproceeding conducted by a 

State regulatory authority or 
nonregulated utility for pu'poes of 
Implementing the Commission's rules 
under section 210. Under subsection Ejj8 

review may be obtained pursuant to 
procedures ot forth In sction 123 of 

PURPA. Section 123({(1 contins 
provisions concerning judicial review 
and enforcement of determinations 

made by Stete regulatory authorities 
and nowtrgulated utilities under Subtide 
A. D o C of Title I in thesappropriate 

state court. These provisions also apply, 
to review of any action taken to 
implement the ulss under section 210. 

This means that persons can bring an 
action in State court to require the State 
regulatory authorities or nonragulated 
utilities to implement these re&1Uatons 

Section 123(c)(2) of PURPA provides 
tahat persons seeking review of any 
detemetion made by aFederal 

may bring an action in the 
appropriate Federal court This 

betwemn Federal aganda 
and non-Federal agencies also applies to 

implementation under sectioe 210 at 

j
1e 

oenocmnoftenm 
ofeanfaorcn oftthe

210, oarl nle.. 
,e 

jial.tecmiso almta 
te Commsson b that 

review and enmoment of 

PURPA can consist not only of weltew 
Mad oufureect as to whether tbo State 
rulatory ruthorlty, or nonrguhatde 
electr utility has conducted the int a l 

Properly-nanelY. PO
lawo effect reugulati implemanui 
m an 21o rules or procedures ftr 
implmantation. aftr notice and an 

-e ator nou atad electrIG utility. 
a m-by-case bash oifi1bS 

repi"ainie or of my other prunio ItM 
Eas h e"adoptod to L plem t the 

aav rulsudr ection no0. 

IoA nh of PsyPA taas6at the commission way enoc h 
4 w.tatio of reulations ;N

~i The Cones"PSaatc1(1 ac 
no only for private causes ofes~e b thai the Set 

d)y ~ tono @Cosaswapictos"a caseby-oaseo
*c I POW athn ro. lafth5et~o 10butsiohadN*Norlbteate %Sqty 

ge INfa'Uotl thfCummeisi a(3)by Sam e raview and 
,Si7 41 atin t eofnm at th entjad= ofeuaby esne 

somm alie.teCommssioasrle.s 
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BES T 

e r1v011iew atnheent5 ofb~ jd
i l wa dt~ 

/ Rules an6 Regulations 12231 

§0,.4M Mlke=.non ion by slts 
ulatoty authorities and uwarqgulatedejuore utilitie ' 

Paragraph (a) of 1292.401 ets forth 

the obligation o sach State regulatory 
authority to commence implementation 
of Subpart C within one year of the date 
these rules take effect. In complying 

with thi paragraph the State reglatory
authorities are required to provide for 
notice of and opportunity for public 
heirin As described in the ummary of 
this ubpart such implementation ma 

consist of the adoption of the 
Commlssiona rules. an undertaking to 
resolve disputes between qualifying 
facilities and electric utilities arising

Wr Subpart C.or any other action 
suasoably designed to implement 
Subprl C. 

'Thi section do not cme am 
;rovisim of Subpart C which Is no( 
required to be implemented by the State 
regulatory authority at ooreiaulated 
electric utility.Thii provisio- is 
§ 232.202 (Availability ot electric utilt 
system coet data), the implementation 

which is subct to I =.4=, dicua 
below. a 

etwoea (b sots fot the obliat 
of each n terhd electric utility to 

ng.a gti w opruiy
formne ~i n oruntPAnort ttice 

uh e arn latOn O 
swt.bpe f b.thhe regulato andcthe 
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0otinuins peoces and that oversight 
00 be onIgolg. 

,I implementationofrportitn 
k yes. 

The obligation to comply with
;a302 is imposed directly on electric 

filities. This is different from the rest of 
,bpart Cwhere the obligation to act is 

imposed on the State regulatory 

iutbority or the nonrepated electric


ablity in its role as regulator. The 
Commnission Isexercising Its authority
soder section 133 of PURPA and other 
lws within the Commission's authority
to require this reprir. 

Any electric utility which fails to 

comply with the requirements of 

I 2302(b1 is subject to the same 

ponsldes as It might receive as a result 

,equlremenits of the Commlsaiona
,a failure to comply with tbe
 
quines 0 dsion
Commiss sof

rulationS iued under section 133 ofplU'A. As stated earlier in this 
preamble, the data required by 1 292.302 
w form the basis from which the rates 
W purchases will be derived. 1 294,302 
isthus a critical element in this program.
1UhCommission believes that, with 
regard to utilities subject to section 133
ofPURPA. the Commission may
exercise its authority under section 133 
to require the data required by
I =M.302(b) on the basis that the 
Commission finds such information 
necessary to allow determination of the 
coats associated with providing electric 
ervices. With regard to utilities not 

wbiect to section 133. i they fal to 
provid? the data called for in 
I =2302(c), the Commission may
compel its production under the Federal 
Power Act and other 'ptatutee which 
rovide the Commission with authority 

to require reporting of such data. 
I29Z403 Waiver,. 

Paragraph (a)provides for a 
procedur by which any State regulatory
asthority or nonregulated electric utility 
nay apply for a waiver fros the 
application of any of the requirments of 
Subpart C other than I 23W. (Section
W2.302(d) has been revised to permit a 
kate regulatory authority or 
00rregulated utility to adopt a substitute 

ethod for the provision of system cost 
data without prioc Commission 
WPproyaL)

Paragraph (b) provides that the 

OOmmission will grant such a waiver 


XdY if the applicant can show that 
:mpiance with any of the 
Iquilements is not necessary to 
toralge cogeneration or small power
'duction and isnot otherwise required
Oti, section 210 of P RJPA.
Tll section is included in recognitionithe need for the Commission to afford 

flexibility to the States and 
nonregulated utilities to implement the 
Cotu,"nission's rules under section 210. 

Several comments sulggted that theComm'salon set forth procedures for 
considering applications for waiverswhich would allow formal participation 
by qualifying facilities in a public
hearing. The Commission notes that 
interested parties would be given an 
opportunity to be beard In any
proceeding it conducts to determine 
whether or not a waiver should be 
grantad. 

Subpart F-Exemption of Ouifying
Small Power Production and 
Cogenmtlon Fa IUles From Cftn 
Federal and State Law aW 
R~gatiUom
£2 0! E.xemption of quo[yirw 
fai.ibti from the FederalPower Act 

fo Finterchanges
Section 210(e) of PURPA states that 

the Commission aeall prescribe rules 
under which qualifying facilities are 
exempt in part. from the Federal Power 
Act. from the Public Utility Holding
Company Act of 1035. from the State 
laws and regulations respecting the 
rates, or respecting the financial or 
organization regulation, of electri: 
utilities, or from any combination of the
foreging. If the Commission determines 
such exemption is necessry to 
encourage cogeneration and small 
power production. Ao noted in the Staff 
Discussion Paper. the Congress intended 
the Commission to make liberal use of 
Its exemption authority in order to 
remove the disincentive of utility-type
regulation. The Commission believes 
that broad exemption isappropriate,

Section 210(e)(2) of PURPA provides
that the Commission is not Authorized to 
exempt mAU power prodection 
facilities of 30 to 80 megawatt capacity
from these laws. An exception is made 
for small power production facilities 
using biomass as a primry energy 
source. Such facilitias between 30 a 
80 megawatts may be eAempted from 
the Public Utility Holding Company Act 
of 1035 and from State laws and 
regulations but may not be exempted
from the Federal Power Act. The 
Commission will establish procedures
for the determination of rates for these 
facilities n a separate t

Paragraph (a)sets forth thoe 
facilities which are eligible for 
exemption. Paragraph (b)provides that
facilities described in paragraph (a) 
shall be exempted from all but certain 
specified sections of the Federal Power
Act. 

Section 210(e)(3)(C) of PURPA 
provides that no qualifying facility maybe exempted from any license or perralt 

requireamt under Part I of the Federal 
Power Act. Accordingly. no qualifying
facilities will be exempt from Part I of 
the Federal Power Act. The Commisionrecendy Issued simplified procedures for 
obtaining water power licenses forhydroelectric projects of 1.5 megawatts 
or leas, and has issued proposed

regulations to expedite licensing of
 
exiating facilities."
 

The Commission believes

cogeneration and small power 
production facilities could be the subject
of an order under section 202(c) of the 
Federal Power Act requiring them to 
provide energy if the Economic
 
Regulatory Administration.determines
 
that an emergency situation exists.
 
Because application of this section is
 
limited to emergency situations and is
 
not afl'r ed by the fact that a facility
 
attahs qualifying status or eageass in 

with an electric utility, theCommission notes that qualifying 
facilities will not be exempted from 
section 202(c) of the Act. 

Furthermore, in response to comment. 
the Commission has revisedl this 
paragraph to provide that qualifying
facilities are not exempt from sections 
210. 211. and 212 of the Federal Power
 
Act. as required by section 2'0(e)(3)(B)
 
og pURpA.


Section 203. 204. 205.2DO. 201% 301. 
302. and 304 of the Federal Power Act 
reflect tnidltional rate regulation or 
regulation of securities of public utilities. 
The Commission has determined that 
qualifying facilities shall be exempted
from theam sections of the Federal Power 
Act 

Section 305(c) of the Act imposes

certain reporting requirements on
 
interlocking directorates. The
 
Commiasion believes that any person
who otherwise is required to file a 
report regarding interlocking positions
should not be exempted from such 
requirement because he or she is also a 
director or officer of a qualifying facility.

Finally. the enforcement provisions of 
Part MI of the Federal Power Act will 
continue to apply with respect to the 
sections of the Federal Power Act from 
whici qunllfylnj facilities are not 
exempt. 

I mciltd fremption of qualifyinl 
facilities r Ih Public Urlity Holding
CompanyAct andcertainSta t low and 
reJulOtio. 

Under section 210(a) of PURPA the 
Commission can exempt qualifying 
facilities from regulation under the 

-3W Os Na it.&"Urd oww fw 
CAais Waist Peuw Licnsa Doct Ne. RWi .leased Seloftebst I. WeT.im and Apqtkahm forMaalt t Do&-UmiAtl.a~ m stMs. "ma a. sIstAzt' n. W4e m 
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0 ltiuity Holding Company Act of 

'rindState laws and regulations
0 	 rning rates or financial 

Only coeneraliononi.i aUon. 
Onlyiiiiiies and small power production

110;ile of 30 megawatts or less may be 
,,ff,,ted from both of these la%%s, with 
9 .ceplon that any qualifying small

Cpi 
,,,r production facility (i.e. up to 80 

11wgtts) using biomass as a primary 
source can be exempted from 

et .%Commission has determined that 
aqualifying facility issubjected 

Ior stringent regulation than other 
wpanies solely by reason of the fact 

aet 

itis engaged in the production of 
ic energy. these more strinent 

,,qirements should be eased through 
Volition of qualifying facilities.By 
,€cuding any qualifying facility from 
,r definition of an "electric utility 
company" under section 2(a)(3) of the 
1blic Utility Holding Company Act of 

5 such facilities would be removed 
irm Public Utility Holding Company 
Act regulation which is applied
oclusively to electric utility companies. 
Moreover. by excluding qualifying 
facilities from this deflnition. parent 
companies of qualifying facilities would 
got be subject to additional regulation 
asaresult of electric production by their 
sbsidiaries. The Commission therefore 
believes that in order to encourage 
cogeneration and small power 
production it is necessary to exempt 
coenerators and small power producers 
from all of the provisions of the Public 
Utility Holding Company Act of 1935 
related to electric utilities, 

Accordingly. paragraph (b)states that 
so qualifying facility shall be considered 
tobe an "electric utility company", as 
defined in section 21s)(3) of the Public 
Utility Holding Company Act of 23 .15 
U.S.C. I 79b(a}(3).

Section 210(e) of PULPA states that 
qualifying facilities which may be 
exempted from the Public Utility 
Holding Company Act may &lobe 
exemped from State laws and 
regulations respecting the rates or 
financial organization of electriC 
atilities. 

The Commission has decided to 
Provide a broad exemption from State 
111s and regulations which would

confictipleentaionReportilliththe tat's
riict with the Stte's Implementtion

at 	 under section0e Commission's ne 
220. 

The Commission believes that such 
broad exemption is necessary to 
encourage cogeneration or small power 
Production. Accordingly. subparagraph
(1) provides that any qualifying 
beility shall be exempt from State laws 
"tid regulations respecting rates of 
eltctric utilities, and from financial and 

organizational regulation of electric 
utilities. Several commenters noted thatthis section might be interpreted as 
exemptig quahfying facilities from 

qualifyinginggthexemptingiostate laws or regulatons implementing
the Commission's rules. under section 
210(f) of PURPA. In order to clarify that 
qualifying facilities are not to be exempt 
from these rules, the Commission has 
added subparagraph (c)(2) prohibiting 
any exemptions from State laws and 
regulations promulgated pursuant to 
Subpart Cof these rules, 

Some commenters indicated that 
I 292.301(b)(1) might be interpreted as 
prohibiting a State from reviewing
contracts for purchases. These 
commenters stated that, as a part of 

State's regulation of electric utilities, a 
State regulatory authority needs to be 
able to review contracts entered into by
electric utilities It regulates. 

These rules, and the exemptions being
provided by these rules, are not 
intended to divest a State regulatory 
agency of Its authority under State law 
to review contracts for purchases as 

part of its regulation of electric utilities. 
Such authority may continue to be 
exercised if consistent with the terms. 
policies and practices undar sections 210 
and 201 of PURPA and thie 
Commission's implementing regulations.
If the authority or its exercise Isin 
conflict with these sections of PURPA of 
the Commission's regulations
thereunder, the State must yield to the 
Federal requirements. The Commission 
does not believe it possible or advisable 
to attempt to establish more precise
guidelines than these. Accordingly. 
States which have questions in ts 
regard should seek an interpretive ruling 
from the Commission's General Counsel. 

Subparagraph (c)(3) provides that. 
upon request of aState regulat'ry 
authority or nonregulated electric utility. 
the Commission may Umit the 
applicability of the broad exemption 
from the State laws. This provision is 
intended to add flexibility to the 
exemption.

The Commission perceives that there 
may be instances in which a qualifying
facility would wish to have an 
interpretationof whether or not it is 
subject to a particular State law in order 
to remove any uncertainty. Under 

subparagraph (c)(4). the Commission 
may determine whether a qualifying
facility is exempt from aparticular State 
low or regulation. 

(Public Utility Regulatory Policies Act of 
ad ionUmeaC or.el mno..Enct.Supl y

Federloiiwer Act. Cu US.C. I M) ewvq, Act. st 
amended. is U gC.I M of m.. Departmant 
of Energy Organization Act. 42 U.SC. I Y01 
of mg.. .O. 1200, 42 Fed. Reg 425) 

and Envirommenal Coordinatio 

IV. Effective Data 
The regulations promulgated in 

order are effective March 20. 180. 
Ionertoinonsideration of the foregoing, the 

Commission amends Part 202 of Chapter
 
I,Title IS,Code of Federal Regulation.
 
as set forth below, effective March 20.
 
29W. y the Commisson
 
Keneth F.Plumb.
 
Sec'ielory. 

(1)Subchapter K is amended in the 
table of contents and in the text of the 
regulation by deleting the title for Part 
292 and substitutir' the following in lieu 
thereof: 
Part - Under Sectin22and 210 of e Public Utility Relatory 

Policies Act of 1971 With Regard to Small 
Power Production and Coganaration. 

(2)Subchapter K Isfurther amended 

in the table of contents to Palt292 an 
Inthe text of the regulations by
reserving Subpart Band by adding new 
Subparts A. CD.and Fto read as 
follows: 

PART 292--REGULATIONS UNOER 
SECTIONS 201 AND 210 OF THE 
PUBLIC UTILITY REGULATORY 
POLICIES ACT OF 1975 WITH REGARD 
TO SMALL FOWER PRODUCTION AND 
COGENERATIO 

&*W A-Gemona Provilim 

=1711 DiIIonsG.
 

iatrt -(ReRwvedI
B 
i~prtC-A.mniremst en Btwee Elefe 
tAues and QualdyI" Cogeneratki ad 
lan power production Facties Under 
Sectlon 210 of ge PubI UtIlity Regils" 
Po41iO Act Of 1M3 

2.01 Scope.
25230 	 Aesilabldfity of Useble tility

System Cast Data. 
U.303 	 Bectric Utility Oblgation

This Subpart.
2M.3 Rtest for S1es. 
2 k cot. 
n2" System Emergencies. 
ZU-M Standards for Operating Reliability. 

=4 bplementatlon by State Regulatory 
Authorities and Nom'eulated Utilities 

3a hpIt menubof Cfti. 
Requirements.

.40 Wain. 
, , * * * 

a oe a mal 
Pwer omueonFm? useanaly 

Co"ne Pa ttM Fro Cetn
 

l
 lyj asaws0 alxesapto 05 Quin Facilities
 
iore the Federal Pow Act.
 
o.002 zampti n of Qualifying Fac uIe 
From the Public Utility Holding Company 

IP.F pnptlUME NT-30- 1"T AVAPIR 
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Act and Certain State Law and
Regulation-

4WbdilY: This part Issued under the Public 
g-gulatory Policies Act of 1978. 10L 20 SOeq. Energy Supply and5,t;nent]i

Coordiaon Ac iSU.Sc. 
PTI,, FFederalederaPower AcL U.S.C.eq .. l o rAc .neg1,. Departmen o Energy

,zan8 ton Act. 42 US.C. 7101 et5eq.. 
.4zFR 407. 

A--General Provisions 

iZtol Def n 
General/rule.Terms defined intheIpublic Utility Regulatory Policies Act of,mIpJURPA) shall have the same 

sonind for purposes of this part as they
Oe under PURPA. unless further 
Orined in this part.

(NDefinitions. The following
ilittions apply for purposes of this 
part 

.) .Qualifyingmeans a
facilit-

€generation !frilityor a small power
seduction facility which isa qualifying
ciliiy under Subpart Bof this part of6#Commission's regulations.

"Purchase"(2) means the purchase of 
aictric energy or capacity or both from 
, qualifying facility by an electric utility. 
31"Sale" means the sale of electric 


mergror capacity or both by an electric

tilty to aqualifying facility.
(4)"System emergency" means a 

modition on a utility's system which islely toresult in imminent significant 
sntuption
of service to customers or is 
mmnently likely to endanger life
or 


erty,
(5)"Rate" means any price, rate. 
duiwle.
or classification made. 
dimanded, observed or received with 
mtpect to the sale or pu.'chase of
dectric energy or capacity, or any rule.

slt0'lon. or practice respecting any
ich rate. charge. or classification, and 
my contract'pertaining to the sale or 
Wnca:se of electric energy or capacity.
(6)
"Avoided costs" meana the 

hemental costs to an electric utility of 
ectrc energy or capacity or 

butfneor ecas o b(2)uyi f oilr umha se from cthefacility or qualifying failite
Melutility wuld generate itselfor' 

s, 

Wclaze from another source.(7)"Interconnection costa" means the
"sonable costs of connecton. 
Witching. metering. transmission. 

iltbution. safety provisions and 
dikinitrative costs incurred by the
betric utility directly related to the 
Wtllation and maintenance of the 

generated an equivalent amount of
electric energy itself or purchased anequivalent amount of electric energy or 

capacity from other sources.Interconnection costs do not include any 
Costs included in the calculation ofa v oid edCyl
avoided costs. 
(8)"Supplementary power" means 

electric energy or capacity supplied byan electric utility, regularly used by a 
qualifying facility in addition to that 
which the facility generates itself,(9)"Back-up power" means electric energy or capacity supplied by anelectric utility to replace energyordinarily generated by afacility's owl 
generation equipment during an
unscheduled outage of the facility.

(10) "Interruptible power" means 
electric energy or capacity supplied byan electric utilty subject to interruption
by the electric utility under specified
conditions.

(11) "Maintenance power" means 
electric energy or capacity supplied by 

an electric utility during scheduled
outages of the qualifying facility, 

uart --(Restervd] 

Subpart C-Arrangements Between 

Electric Utilities and Qualifying

Cogeneratlon and Smal PowerProduction Facilities Under Soction 

210 of the Public Utility Regulatory
Policies Act of 1978 

IS(2) 

(a)Applicability.This subpart appliesto the regulation of sales and purchases

between qualifying facilities and electric 
utilitisL 

(b)Negotiated rates or terms. Nothingin this subpart;
(1)Limits the authority of any electric 

utility or any qualifying facility to agree
to a rate for any purchase, or terms or
conditions relating to any purchase.
which differ from the rate or terms or
conditions which would otherwise be
required by this e.brart: or 

Affects the validity of any contractentered into Letw een aqualifyingfacility and an electric utility for any
purchase. 

1 29.M Avallablcy oeeech UM 
syssm e ast. 

(a)Applicability.(1)Except as 
provided in paragraph (aX2) of this
section. paragraph (b)applies to each
electric utility, in any calendar year. if
the total sales of electric enerl by sucl 

resale of less than one billion kilowatt. 
hours during any calendar yearbeginning after December 31. 1975, and 
before the immediately preceding year.shall not be subject to the provisions of 
this section until May 31. 19.

(b)Generalrule. To make availabledata from which avoided costs may be 
derived, not later than November 1,19W,May 31. 1982. and not lese oftenthan every two years thereafter, each 
regulated electric utility described in
paragraph (a)of this section shall
provide to its State regulatory authority,and shall maintain for public inspection.and each nonxttgulated electric utility 
described in paragraph (a)of this

section shall maintain for public

inspection. the following data: 

(1)The estimated avoided cost on theelectric utility's system, solely with 
respect to the energ component, for 
rs lee o p nefr
 

various levels of purchases from
 
purchases shal be stated inblocks of
 

not more than 100 megawatts for 
systems with peak demand of IW
 
megawatts or more. and in blocks

equivalent to not more than 10 percent

of the system peak demand for systems
of less than 1000 megawatts. The 
avoided costs shall be stated on a cents per kilowatt-hour basis, during daily and 
seasonal peak and off.peak periods, byyear. for the current calendar year and 
each of the next 5years 

The electric utility's plan for the
 
addition of capacity by amount end
type. for purchases of firm energy and

capacity, and for capacity retirements
 
for each year during the succeeding 10
 
years: and 

(3)The estimated capacity costa at
completion of the planned capacity
additions and planned capacity firt 
purchases. on the basis of dollars per
kilowatt. and the associated energy
costs of each unit. expressed Incents 
per kilowatt howur The costs shall be
expressed terms of Individualin 
gertin units of individual
p ane df im a ses.planned rm purchase

(c)Special rusdiefremaileletric 
utlities(1) Each electric utility (other than anyelectric utility to ,vhich paragraph (b)ofthis mcion applies) shall. upon requet

(I)Provide comparable data to that
required under paragraph (blof this
section to enable quallifing facilities to
estimate the electric atllity's avoidedi7Sical facilities necessary to permit utility for purposes other than resale coasts for perids described inParagraph1coaeted operations with a exceeded 500 million kllowatt.houm (b)of this section urOilfying facility, to the extent such during any calendar year beginning after (it) With regard to an electric utili,11am inexcess of the correpondIng December 31.1073. and before theVAswhich the electric utility would Immediately preceding calenda which Islegally obligated to obtain aNyear. Its requirements folelectric energy and"I Incurred Ifit had not engaged in (2)Each utility having total sales of capacity from another electric utility,%WUaected operations, but instead electric emerg for purposes other them provide dw data a Its supplying utiliy 

1r
-31- F- AM,:1f"1 [c1 ,11-1011r1FINT 
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,,d the rates at which It currently
,Chases such energy and capacity
1i2)Ifany such electric utility faila to 

vide such information on request, the 
rolifying facility may apply to te State 

euldiory authority 1which has 
r.l!mdLing authority o%er the electric 
,,.t or the Commission for an order 

rquiring that the information be 
provided.
(d)Substitution of alternativ'e method. 

,l} After public notice in the area served 
by the electric utility, and after 

0pportunity for public comment any 
Stale regulatory authority may require

(with respect to any electric utility over 
which ithas ratemaking authority), or 
any non.regulated electric utility may 
prov'jde, data different than those which 
are otherwise required by this section if 
itdetermines that avo....-d costs can be 
deried from such dta. 

An% State regulatory authority 
(,ithnr.pect to an) electric utility over 
which it has ratemaking authority) or 
nonregulaled utilty which requires such 
different data shall notify the 

121 

commission within 30 days of making 
,uch determination. 

(e)State Review (1)Any data 
,bm;tied by an electric utility under 

this section shall be subject to review by 
the State regulatory authority which has
ratemaling authority over such electric 

utility,
12) Inany such review, the electric 

utility has the burden of coming forward 
with justification for its data. 

5212.303 Electric ublity ob"ations um 
MWsaupart 

(a)Obligation to purchase from 
quolifying facilities Each electric utility 
shall purchase. in accordance with 
1292.304. any energy and capacity 
which ismade available from a 
qualifying facility:

(1)Directly to the electric utility; or 
(2)Indirectly to the electric utility In 

accordance with paragraph (d)of this 
section. 

(b)Obligation to sell to quolifying
facilities. Each electric utility shall sell 
t0 any qualifying facility, in accordance 
with 29.2.305. any energy and capacity 
requested by the qualifying facility. 

(c Obligation to interconnec. (1) 
Subject to paragraph (c)(2) of tis 
section. any electric utility shall make 
such interconnections with any 
qualifying facility as may be necessary 
to accomplish purchases or sales tnder 
this subpart. The obligation to pay for 
any Interconnection costa shall be 
determined in accordance with 
I212.30. 

(2)No electric utility Isrequired to 
Interconnect with any qualifying facility 
if.solely by reason of purchases or ses 

over the Interconnection. the electric 
utility would become subject to 
regulation as a public utility under Part 
IIof the Federal Power Act. 

(d)Tronsmission to othereif.ctric 
utilities. If s qualifying facility agrees. 
an elctric utility which would 
otherwise be obligated to purchase 
energy or capacity frori such qualifying 
facility may transmit the energy or 
capacity to any other electric utility, 
Any electric utility to which such energy 
or capacity istransmitted shall purchase 
such energy or capacity under this 
subpart as if the qualifying facility were 
supplying energy or capacity directly to 
such electric utility. The rate for 
purchase by the electric utility to which 
such energy istransmitted shall be 
adjusted up or down to refect line 
losses pursuant to I 292.304(e)(4) and 
shall not include any charges for 
transmission 

(c)Parallel operation. Each electric 
utility shall offer to operate in parallel 
with aqualifying facility, provided that 
the qualifying facility complies with any 
applicable standards established in 
accordance with 1292.306. 

212.304 Rates for pua'waso 
(a)Rates forpurchases. (1)Rates for 

purchases shall:
(I)Be just and reasonable to the 

electric consumer of the electric utility 
and in the public interest; and 

(it) Not discriminate against qualifying 
cogeneration and small power
production facilities, 

(2)Nothing in this subpart requires 
any electric utility to pay more than the 
avoided costs for purchases. 

(b) Relationshipto avoided costs. (1) 
For purposes of this paragraph. "new 
capacity" means any purchase from 
capacity of a qualifying facility,
construction of which was commenced 
on nr after November 9 197. 

(2)Subject to paragraph (b)(3) of this 
section. a rate for purchases satisfies the 
requirements of paragraph (a)of this 
section Ifthe rate equala the avoided 
costs determined after consideration of 
the factors set forth in paragraph (a)of 
this section 

(3)A rate for purchases (other than 

from new capacity) may be less than the 

avoided coat if the State regulatory 
authority (with respect to any electric 
utility over which it has retemaking 
authority) or the nouregulatod electric 
utility determines that a lower rate is 
consistent with pararapb (a)of this 
section. and is sufficient to encourage 
cogeneration and mall power 
production.

(4)Rates for purchases from new 

capacity shall be Inaccordance with 

paragraph (bX2) of this section. 
 -2BET 

regardless of whether the electric utility 
making such purchases is 
simultaneously making sales to the 
qualifying facility.

(5)In the case in which the rates for 
purchases are based upon estimates of 
avoided costs aver the specific term of 
the contract or other legally enforceable 
obligation, the rates for such purchases 
do not vinlate this subpart if the rates 
for such purchases differ from avoided 
costs at the time of delivery. 

(c)Standard rotes for purchases.(1) 
There shall be put into effect (with 
resp.ct to each electric utility) standard 
rates for purchases from qualifying 
facilitier with a design capacity of 100 
kilowatts or less. 

(2)There may be put into effect 
standard rates for purchases from 
qualifying facilities with a desig-n 
capacity of more than 100 kilowatts. 

(3)The standard rates for purchases 
under this paragraph: 

(i)Shall be consistent with paragraphs 
(a)and (e)of this section; and 

(i) May differentiate among 
qualifying facilities using various 
technologies on the basis of the supply 
characteristics of the different 
ttechnologies.

(d)Purchases "asavailable"or 
pursuant to a eoally enforceable 
obligation. Each qualifying facility shall 
have the option either. 

(1)To provide energy as the qualifying 
facility determines such energy to be 
available for such purchases, in which. 
case the rates for such purchases shall 
be based on the purchasing utility's 
avoided costs calculated at the time of 
delivery; or 

(2)To provide energy or capacity 
pursuant to alegally enforceable 
obligation for the delivery of energy or 
capacity over a specified term. in which 
case the rates for such purchases shall. 
at the option of the qualifying facility 
exercised prior to the beginning of the 
specified term. be based on either

(I)The avoided costs calculated at the 
time of deliver, eT 

(ii) The avoided costs calculated at 
the time the obligation Is incurred. 

(a)Factors offectng rotes for 
purchases. Indetenining avoided costs, 
the following factors shall. to the extent 
practicable, be taken into account: 

(1)The dats peovided pursuant to 
I 292.302(b). (c), or (d), Including State 
reiew of any such data: 

(2)The availlablity of capacity or 
elgy hm a qualifying facility during 
the sytes daily and seasonal peak 
perids. bdiudi 

(I)be ability 0f e utility to dispatch
the qualifyinlIllty

(i) The expected or demonstrated 
reliability of the qualifying facility.AVAILABLE DOCUMENT 
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..,The terms of any contract or other 
.iiy enforceable obligaton. including
Jltion of the obligation. 


lIation notice requirement and 

006ons for non-complianct. 


(id The extent to which scheduled 
g of the qualifying facility can be 

,,[,Iiy coordinated with scheduled 
ges of the utility's facilities;
TlTheusefulness of enrgy and 

,Wcjfy supplied from a quali"n 
iiy du-"ng system emerg'encies. 
islding its ability to separits its load 
Iaitc generaon 


1,'1 The individual and aggregate 

..,u of energy and capacity from 

s facilities on the electric 

' sytemy and 
(0) The smaller capacity increments 

sel tbe shorter lead times available 
additions of capacity from 

..,fyig facilities; and 
1 The relationship of the availability

of W' or capacity from the qualifying 
jadlty as derived in paragraph (e)(2) of 
"l, section. to the ability of the electric 
oilty to avoid coats, including the 
deferral of capacity additions and the 

eduction of fossil fuel use; and 

(4)The costs or savings resulting from 

,antions in line losses from those that 
would have existed in the absence of 
Pichases from a qualifying facility. if 
6 Purchasing electric utility genarated 
i equivalent amount of energy itselfor 
urhssed an equivalent amount of 

electric energy or capacity.
(f)Periods during which purchases 

werequired 
(i)Any electric utility which gives 

toictnursuant to paragraph (f)(2) of 
ti section will not be required to 
richase electric energy or ca pcity 
hrig any period during which. due to 
sleratlonal circumstances. purchaes
fom qualifying facilities will result in 
cots greater than those which the utility 
would incur if it did not make such 
PrChases, but instead generated an 
equivalent amount of energy itself.

[2 Ay letrc totiiteekn(2)Any electric utility seeing to 
Wokeparagraph (f)(1) of this sclos 

"atnotify. In accordanc with 


'picable State law or reguation, each 
5fcttd qualefying facility in time for 
6 qualifying facility to cae the 
delivery of energy or capacity to the 
electric utility. 
(3)Any electric utility which fals to 
oply with the provisions of paragraph 

CIKZ)of this section will be required to 
1111 rate for such purchase ofthe same 

et or capacity as would be required
had the period described In paragraph 
Oi) of this section not occurred. 

14)A claim by an electric utility that 
"!h aperiod hac occautj or will occur
bNbject to such verification by its 
at regulatory authority as the State 

regulatory authority determines 
necessary or appropriate. either before 
or after the occurrence. 

1 262.305 Ras - moms 
(a)Generalrules. (1) Rates for sles: 
(I) Shall be just end reasonable and in 

the public Interest: and 
(ii) Shall not discriminate against any

qualifying facility in comparison to rates 
for sales to other customers served by 
the electric utility, 

(2)Rates fcr sales which are based on 
accurate data and consistint 
systemwide costing principles shall init 
be considered to discriminate against 
any qualifying facility to the extent that
such rates apply to the utility's other 
customers with similar load or other 
cost-related characteristics, 

(b)AdditionalServices to be Provided 
to Qualifying Focilitio. (1)Upon 
request of a qualifying facility, each 
electric utility shall provide: 

(I) Supplementary power 
(ii) Back-up power 
(iI) Maintenance power and 

[iv) Interruptible power. 

(2)Tue State regulatory authority

(with respect to any electric utility over 
which it has ratemaking authority) and 
the Commission (with respect to any 
nonregulated electric utility) may waive 
any requirement of paragraph (b)(1) of 
this section if. after notice in the aea 
served by the electric utility and after 
opportunity for public comment, the 
electric utility demonstrates and the 
State regulatory authority or the 
Commission. as the case may be. finds 
that compliance with such requirement
will: 

(I) Impair the electric utility's ability 
to render adequate service to its 
cutomes or 

(U)Place a undue buden oo the 
electric utility. 

(W)Rae fortales of back- a 
hrinmnance power. 'Me rate for inatkndnemay berecommended by an 
of back-up power or maintenance 
power.,pwI mitnceelectric 

(1) shall not be based upon a 
salumutpon(unias suppqrted by fctal 

data) that forced outages or other 
reductions in electric output by ali 
qualifying facilities on an electric 
utility's system wi 
simultaneously. o during the system 
peak. or both: and 

(2) shall take into account the extent 
to which scheduled outages of the 
qualifying facilities can be usefully
coordinated with sheduled out&Ses of 
the utility'sfacilities. 

I m3wiann eoeh. 
(a) Obligation to pay. Each qualiying

facility shall be obligated to pay any
Interconnection costs which the State 

regulatory authority (with respect to any 
electric utility over which It has 
ratemaking authority) or nonregulated 
electric utility may assess against the 
qualifying facility on a 
nondiscriminatory basis with reipect to 
other customers with similar load 
characteristics. 

(b)Reimbursement of interconnection 
costs. Each State regulatory authonty 
(with respect to any electric utility ov 
which Ithas ratemaking authority) or, 
nonregulated utility shall determine the 
manner for payments of Interconneclion 
costs, which may include reimbursement 
over a reasonable period of time. 

I 2.1 Systmnens 
(a)Qualifying facility obligation to 

providepower during system 
emergencies. A qualifying facility shall 
be required to provide energy or 
capacity to an electric utility duiing a 
system emergency only to the extent: 

(1 Provided by agreement between 
such qualifyin facility and electric 
utility; or 

(2)Ordered under section 2122(c) of the 
Federal Power Act. 

(b) Discontinuance ofpurchases and 
sales during system emergencies. During 
any system emergency. an electric utility 
may discontinue: 

(1)Purchases from aqualifying facility 
if such purchases would contribute to 
such emergency; and 

(2)Sales to a qualifying facility. 
provided that such discontinuance is on 
a nondiscriminatory basis. 
i W2.,r Standada to olerating 
embty. 

Any State reguldtory authority (with 
respect to any electric utility over which 
It hus ratemaking authority) or 

estblish reasonable standards to 
es resoe standad to 
ensure system safety and reliability of 

strs may r d edyay
utility, any qualifying facility. otany other person. If any State regulatory 

autdty (withp rero to any electric 
tity o(wih isratt ain c 

utility overwhich it has ratemakin 
authoritye o n h nuards hel l 
establishes such standards. It shall 
specify the need fortuch standards on 
the basis of system "fety and 
rablity. 
&*W D-,ipkimentation 

I n1 91 1 01 Ims18 by State 
e'ishtV mzwlee anW n relWated 

ebIG M111. 
(a)Stole raultator authorities. Not 

later tha one year after these rules take 
effect, each State regulatory authority
shelL after notice and an opportunity for
public beering. commence 
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OeFIentatlon of Subpart C(other than 
,302 thereof). Such implementation

1 "onsist ofthe issuance of 
Oyl-tions. an undertaking to resolve 

,--between qualifying facilities 
OFelectric utilities arising under 

,,onab]Y. designed to implement such,,,Ons" deige toIpeon uhbprt C.or ally other action ,1


other thpin 1292.302 thereof). 
,Nonrauolted electric utilities. Not 

,,, than one year after these rules take 
,0, each nonregulated electric utility 
A after notice and an opportunity for 

.tblic hearing, commence 
0plementation of Subpart C (other 

(bPtrl 


issanc of(b)
y- onsst o
,W. thereonth Such implementation 

lstions an undertaking to comply 
:th Subpart C.or any other action 
sslonably designed to Implement such 

,bjpari (other than J292.302 thereof). 
(CReporting requirement Not later 
bn one year after these rules take 
*iect. each State regulatory authority 
Id nonreguated electric utility shall file 

the Commission a report describingImpleJeSaneromin ich rt bnomanner in which Itwill implement 

Ibpart C(other than 1 29Z302 thereof). 

in.402 Impieffettion of certain 
spo requ irv@ents 

Any electric utility which fails to 
gaply with the requirements of 
1m.302(b) shall be subject to the same 
enallties to which it may be subjected 

at failure to comply with the 
equirements of the Commission's 
elulations issued under section 133 of 
U"A. 

A03 Waivs. 
(a)State rgulatory atoiynd 

onregulatedelectric utility waivers, 
Ly State regulatory authority (with 
ispect to any electric utility over which 
Ihas ratemaking authority) or 
onreulated electric utility may, after 
ublic notice in the area seved by the 
lectric utility,apply for awaiver from 
eapplication of any of the 
iuirements of Subpart C (other than 
292.302 thereof). 
(b)Commission action. 1 

:mmission will pant such a wavier 
ly If an applicant under paragraph (a) 

I this section demonstrates that 
ompliance with any of the 
'quirements of Subpart C Is not 
ecessary to encourage cogeneration 
nd small power production and Is not 
therwise required under section 210 of 
Uu p,. 

Subpart F-Exemption of Ouaqyung 
Small Power Production Facilities and 
Cogeneration Facilitesfrom Certalin 
Federal and State Laws and 
Regulations
* . inemp ion to qusdf/'tn 
Mete from U Foeda Power Act.(a)Applicability. This section applies 

a 
qualih-ing cogeneration faclities;
(1) 


a io 
and 
facilities which have a power 
production capacity which does not 
exceed 30 megawatts.Generlrule. Any quelifyinge 3 e . 
facility described in paragraph (a)shall 
be exempt from all of the 
Federal Power Act. exceptot 

( }Sections 1-30 :
 

(2)Sections 202(c), 210.
(3)Sections 302(c). and Z.r 

(4)Any necessary enforcement 
(o)sin o Psr enwtregadt 

provision of Part IIwith regard to the 

sections listed in paragraphs (b)(1). (2) 
and 13) of this section. 

122.602 Exemption tn qualfyng
faclUties from the Public UWility Hoing
Company Act aid oertfi State low aj 
regu~ation. 

(a)Applicobi;ity. This ser.iinn applies 
to any qualifying facility d,.scribed in 
I 292.01(a). and to any qualiyin small 
power production facility with apower 
production capacity over 30 megawatts 
if such facility produces electric energy 
solely by the use of biomass as a 
primary energy source. 

(b) Exemption from the Public Utility 
Holding Company Act ofI3 As 
qualifying facility described in 
paragraph(a) shall not be considered to 
be an "electric utility company" s 

defined in section 2(s)(3) of the Public 
Utility Holding Company Act of 1935.15 
U.S.C. 79b(a)(3l 

(c) Exemption from certain State low 
and regulation. 

(1)Any qualifying facility shall be 
exempted (except as provided in 
paragraph (c)(2)) of this section from 
State law or regulation respectinit 

(I) The rates of electric utilities; and 
(i) The financial and organizatio, al 

regulation of electric utilities. 
(2)A qualifying facility may not be 

exempted from State lavi and regulation 
implementing Subpart C. 

(3) Upon request of a State regulatory 
authority or nonregulated electric utility. 
the Commission may consider a 
imitation on the exemptions specified I 
subparagraph (1). 

(4)Upon request of any person. the 
Commission may determine whether a 

qlyi faclty I exempt from a 
particular State law or regulation.
i, e. " ram .6 6awl 

55.4scoos o 

24125 Wednesday. April 9. 19809ections. *
 

CFR Part 292 

14o, RUT-I 

Rates ad Exemptons for Qutlif1q
 
Small Power Produtlon and 
Cogeneration Facilities; Corrction 

Apri &I 
AOawcr. Federal Energy Regulatory
 
Commission. DOE.
 
AC'noc Erratum notice.
 

8MIAAr. This notice contains a 
cons ction of 1292.302 (a)and (b)of the 
Fede ral Energy Regulatory 
Commission's final regulations. 
FOR FURTHR tPORiATION CONTAC'. 
Debcrah Gottheil, Office of the Ceneral 
Co.nsel. Federal Ene.y Re .la tory 
Commssien.025 North Ce,;,ol Street. 

NE. Washington. D.C 204216 (202) 337-

IORMATIOW In the 
Federal Energy Regulatory 
Commission's Final Rellilatons. Issued 
February 19,2960 entitled Redatons 
Under Section 220 of the Pblic Utility 
Regulatory Policies Act of 1978 (45FR 
12214. February 25, 19801. at 45 FR 1223. 
in 1 292.332 (a)and (b). the :eference to 
May 31. 19 should bt chanSed to lu..e 
30 Ion. This revision will ac:uratey 
ca.-Y o.! Ie 'ct.as 

SUPPUM 'AMWW 

I'sss~cn's 
sed---Lhn.epsal-ble to the ru!,. to
 
conorm to the dates rtu:reiJ by ae
 

Commissins reiP':a'c.s inple-ent.:. 

section 133 o PUt=." 
Kenneth 7.Nm 

D.,.CU 7 d Q wml
 
amS
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N Ymegawatts. 

apART ENT OF ENERGY
._WaEnergy RegulatorySand 

292 

Na. 29 


No. N~5-S41 


power Production and 

01- tion Facitlltlea-Ousllying 
i1:126oIW 

Federal Energy Regulatory 
Cmmission. DOE. aosainal rule. 
m 

The Federal Energy 
pplatory Commission hereby adopts 
Weplstions that implement section 201 
ithe Public Uti'ity Regulatory Policies 

At of 1978. Thse rules set forth criteria 
sd procedures by which small power
poducers and cogeneration facilities 
m,obtain qualifying status to receive 
iie rate benefits and exemptions set 
hrth inthe Commission's rules 
aplementing section 210 of PURPA. 
,hich were issued on February 19. 190 
45 FR 12214. February 25, 190). 
pOCTIVE DAME March 13. 1980. 
0 IrUNTThR1WOMtATWON C¢OrACr. 

has Ain. Office of the General Counsel a 
North Capitol Street. NE. Washington. D.C. 
2rt 12D21357t4.N 

im'ard Chew. Office of Electric Power 
I tellation. 4oo First Street. NE.. 
Washington. D.C.. (=I237"-4264. 

aise, Liles. Office of Regulatory Analysis. 
as North Capitol Street. NE.. Washington. 
DC. 2042, (202 357-.156. 

iarm Wenner. Office of the General 
Counsel. 825 North Capitol Street. NE.. 
Washington. D.C. 2o42&. (m0)357-433 

WFU111111111TAY WFORMAT1r11011t 
himh 13. 198 " 

Section 201 of the Public Utility
L-gulatory Policies Act of 1978 (PURPA) 

sndates that the Federal Energy 
*'lIatory Commission (Commission) 
renscribe rules under which small power 
roduction facilities and cogeneration 
Idlities can obtain "qualifying" status. 
ad thus become eligible for the rates 
Ad exemptions set forth in the 
aemision's rules implementing 

action 210 of PURPA. 
Section 201 of PURPA' defines a 

mt)U power production facility" a a 
cIlity which: 

'111ct110I?XAI of the Fedeal Powe Act. 

(1)Produces electric energy solely by the 
use. as aprimary energy source, of biomasa. 
waste. renewable resources. or any 
combination thereof: and 

(2)Has apower production capacity which, 
together with any other facilities located st 
the same site lasdetermined by the 
Commissionl. isnot greater than so 

A cogeneration facility is defined as a 
facility which produces electric energy

steam or forms of useful energy
ht) f are for(such or shico fu-ee 

(Part t l hie't on t 
coling Purposes.' 

Thus. cogeneration facilities 
simultaneously produce two forms of 
useful energy. namely electric power 
and heat. Cogeneration facilities can use 
significantly less fuel to produce 

electricity and steam (or other forms of 
energy) than would be needed to 
produce the two separately. By using 
fuels more efficiently. cogeneration 
facilities can make a significant 
contribution to the Nation's effort to 
conserve its energy resources. 

Small power production facilities as 
defined in the Act use biomass, waste. 
or renew~able resources, including wind. 
solar energy and water, to produce 
electric power. Reliance on these 
sources of energy can reduce the need to 
consume fossil fuels to generate electric 
power.

Prior to the enactment of PURPA. a 
cogenerator or small power producer 
seeking to establish interconnected 
operation with autility faced three 

major obstacles. First. a utility was not 

generally wiiing to purchase the electric 
output or was not willing to pay an 
appropriate rate. Secondly. some 
utilities charged discriminatorily high 
rates for back-up service to cogenerator 
and small power producers. Thirdly, a 
cogenerator or small power producer 
which provided electricity to a utility's 
grid ran the risk of being considered an 
electc and thus 
lecri utility an hsbeing subjected

to extensive State and Federalroelation. 

Lectioc 21 and 210 of PURPA are 

designed to remove these obstacles. 
Each electric utility is required under 
section 210 to offer to purchase 
available electric energy from 
cogeneration and small power 
production facilities which obtain 
qualifying status under section 21 of 
PURPA. and to provide back-up power 
and other services to such facilities on a 
non-discriminatory basis. For such 
purchases. electric utilities are required 
to pay rates which are jupt and 
reasonable to the ratepayers of the 
utility, which are in the public interest. 

Ao'SectiOwn SIA)of the Pdl Psal A1X? 

and which do not discriminate against 
cogenerstors and small power 
producers. Section 210(e) of PURPA 

provides tht the Commission can 
exempt qualifying facilities from State 
regulation regarding utility rates and 
financial organization. from Federal 
regulation under the Federal Power Act 
(other than licensing under Part 1). and 
from the Public Utility Holding Company
Act. Finally. under section 206(c)(3) of
the Natural Gas Policy Act of 1978 
(NCPA), the Commission may exempt 
qualifying cogeneration facilities from 
the incremental pricing program under 
Title 11of the NGPA. 

In this rulemaking, the Commission 
sets forth requirements for qualifying
cogeneration and small power 
production facilities and procedures by 
which such facilities may obtain 
qualification. Rules implementing 
section 210 of PURPA have been 
prescribed in Docket No. RM79-55." 

Any qualifying facility is eligible for 
the exemptions set forth in Subpart F of 
this part of the Commission's regulations 

-rimmediately upon issuance of these 
rules. With regard to the tate benefits 
for qualifying facilities found in Subpart 
Cof this part. however, the statute 
provides that the State regulatory 
authorities and nonregulated electric 
utilities will have up to one year to 
implement the Commission's rules. 
The.core. the latest date by which 
qualifying facilities will be eligible to 
receive these PURPA-derived rate 
benefits is February 19, 191. 

L Piocedural islloy 

, .,. nd_. i -... nt p ion Ll mLa 

determine which cogeneration and small 
power production facilities may become 
qualifying" cogeneration or small 

power production facilities under 
oction 201 of PURPA. 
Public hearings on RM79-N were held 

InanrncsonJuy. .
in San o on July 23..19r7.Chicagtoon July 27.19M. and 

Washingto. D.C. on July 30 1979. 

Written comments were also received. 
On October 18m1979. the Commission 

issued a Notice of Proposed Ru making 
Under Section 210 of PURPA in Dockut 
No. RM79-S6 On October 19m19. the 
Commision made available its 
preliminary Environmental Assessment 
(EA) of the proposed rules in Docket 
Nos. RM7I-5 and RM794& 

In a Request for Further tomments.* 
the CommiAsion requested further public 

, . p . e A.C.De.d F: 4sF!',sir ,t A n A--F4r 
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comment on both proposed rules. and on 
the findings set forth in the preliminary
F.A. Inorder to obtain the data, views, 
and arguments of interested persona, the 
Commission Staff held public hearings
inSeattle on November 19. 1979, in New 
York City on November 28. 1979, in 
Denver on November 30. 1979. and in 
Washington, D.C. on December 4 and 5. 
lg79. The Commission also received 
written comment. All of the comments 
were considered in the formulation of 
this final rule. 
[I. Summary 

These rules set forih criteria and 
procedures by which cogeneration and 
small power production facilities can 
obtain qualifying stalus to receive the 
rate benefits and exemptions set forth in 
the Commission's rults implementing
section 210 of PURPA. 

The rules in this docket permit
qualification without i need for specific 
Commission action. They also make 
available an optional procedu're under 
which, should it prove desirable, a 
facility can gain certification as a
"qualifying facility." For qualifying 
small power production facilities, the 
efficiency standards contained in the 
proposed rule have been eliminated, and 
the permitted level of oil. natural gas
and coal use for startup, testing flame.
stabilization, and operation during 
outages of the primary energy supply
system has been increased and the form 
of that requirement has been simplified.
For qualifying cogeneration facilities,certqayingw nrao orgsfacilitiesuigi 
efficiency standards still must be met bycertain new facilities using oil or gas. In 

addition, certain operating standards 
have been adopted for purposes of 
assuring that a qualifying cogenerator is abona fide coener loe. n i thermal energy (such as heat or steam),acused for industrial, commercial, heating, 
IM.Section-by.Sctioa Analysis 

1 2201 Scope 
Section 292.201 describes the scope of 

Subpart B of the Commission's rules,.
Subpart B provides the criteria for and 
manner of qualification of small power
production and cogeneration facilities, 
11292.202 Definitions 

This section contains definitions 
applicable to this subpart of the 
Commission's rules. 

Paragraph (a)defines "biomass" as 
any organic material not '.erived from 
fossil fuels. The proposed rule defined 
"biomass" as plant materials which are 
obtained from cultivation, or harvested 
from naturally occurring vegetation
without significant depletion of the 
resource. Commenters recommended 
that the Commission expand the 
definition to include any organic 

material not derived from fossil fuels. 
The commenters stated that most 
studies dealing with energy recovery 
from organic material other than fossil 
fuels have included municipal (and most 
industrial) solid waste within the more 
general category of biomass. 

The Commission agrees with the 
commenters who urged the Commission 
to expand the scope of this definition, 
The Commission observes that applying 
a narrow definition of biomass might
hinder development of small powerproduction facilities between 30 
megawatts and 80 megawatts in 
capacity. Use of a definition of biomass 
which includes by-products of the 
manufacturing. harvesting, and growing
of agricultural products, including wood,
will enable a3reater number of small 
power producers between 30 and 80 
megawatts to take advantage of the 
exemption from State law and 
regulation regarding rates and financial 
organiziition of electric utilities and from 
the Public Utility Holding Company Act. 
as provided in subpart Fof this part of 
the Commission's rules. 

One commenter questioned whether 
!he Commission meant to include peat
within the definition of biomass. The 
Commission wishes to clarify this point 
by stating that peat is included in the 
definition of biomass for purposes of 
this subpart.

Paragraph (b)defines "waste" as any
by-product materials other than 
biomass. Inmost instances, waste isa 
by-productasancd ofpt fossil fuels.ck.efnExamples ofW leu 
stwasteninclude~aiopetroleum coke, refinery 

Paragraph (c)defines "cogeneration 
facility" as equipment used to produce 
electric enetily and forms of useful 

or cooling purposes, through the 
sequential use of energy.

Several commentera requested
clarification of the applicability of the 
Commission's rules to cogeneration in 
the residenial sector. The isle arises 
because of the absence of any explicit
mention of residential energy use in the 
statutory language. The Commission'sdefinition of cogeneration facility tracks 
the statutory language in that residential 
use is not specifically identified. 

The Commission intends that 
residential sector cogeneration be 
included. The Commission believes that 
the phrase "heating. or cooling
purposes" applies to any industrial. 
commercial, or residential heating or 
cooling purpose. The Commission has 
not found anything in the legislative
history of PURPA which suggests that 
the terms "industrial" and "commercial" 
were intended to modify "heating, or 

cooling". Separate mention of 
"residential" use is unnecessary
beceiuse heating and cooling adequately 
encompass the residential use of 
thermal energy. In the industrial sector. 
thermal energy in the form of process 
steam isused as an input to many
indubtrial processes. The el.arate 
idenwification of induntriji and heating 
uses isnecess-arv .*,.enot all industrial 
uses of thermal energy are for heating or 
cool:ng purposes. In addition, in many
instances, commercial heating purposesinclude heating of residential apartment
buildings, so that the exclusion of 
residential heating and cooling from this 
program would be difficult to 
accomplish even if such purpobe were 
within the realm of statutory
construction. 

Sequential Use 
Several commenters recommended 

that the Commission define 
cogeneration as the "combined" or 
"joint" production of heat and power.
However. the terms "combined" or 
"joint" production of heat and power do 
not fully describe the cogeneration 
process. The final rules contain an 
explicit requirement for the sequential 
use of energy in cogeneration facilities. 
This means that rejected heat from a 
power production or heating process is 

ed inanother power production or 
useting po e rprcton oi 
hatprocess. Itis preciely this 
pcascading" u rseof energy insequential
 
processes that gives rise to the eneofy
cons'erving characteris'tic of 
cogeneration. 

By adding the phrase 'through the 
sequential use of energy" to the 
definition of cogeneration facility, the 
Commission makes explicit what wasintended inthe proposed rule. The 
discussions in the proposed rule relatun 
to topping and bottoming-cycle
cogeneration and the efficiency
standards were expressed in the context 
of sequential use. Many commenters 
apparently recognized this fact and. in 
their discussions of alternative 
efficiency standards, compared 
hypothetical cogeneration systems to
reference cases of noncogeneration. 
separate production of heat and power
Awl . 119 1 ,;,-" Is,=;" of 
.... A,,4 .e' propme
WMlMi ap im mpuftNowJha 
th-".Uq ain .iW would haw t 
In.,,, ,.h.. .,__ . 

po, i'I-s-,.P-a----- The i d 
mnienm.. ... n fltla use is IZu 
a nowequifew"W 04 a 
'-j eljptenL
Several comments filed in this 

rulemaking in response to the 
Commission's November , 1, - a 
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,raised questions about how the In paragraph (d). the Commission has 
Stial use concept would apply in added the definition of "topping-cycle 
e ituations. One commenter noted cogeneration facility" which is a 

lany cogeneration facility in which the energyindustries commonly route 

I directly from their boilers to input to the facility is first usd to
without expansion in a produce power, and the reject heat from 

Fe This practice is simply the power production isthen used to 
*aprocess steam; it is not provide useful heat. 

,"ration.The fact that some other Paragraph (e)has been added to 
from the same boiler is routed to define a"bottoming-cycle cogeneration 

,.aerstion equipment does not mean facility" as acogeneration facility in 
. steam from t.' eboiler is used for which the energy input to the system is 
f;tion.The coincident raising of first applied to a useful heating prcess,

steam relates to the and the residual heat emerging from the 
snvation rules in two ways. First, process is then used for power 

en ergy expended in raiT shah Cproduction,m 
should not be entered'linto any The Commission ha added paragraph 

rtgncy calculations. Secondly. 	 (f), ws mt "rfiring"
.,,al	gs used for raising proms as = ta to the cooneratioa 

rinot rendered exempt from fi II the thaffuma" 
o:mental pricing solely,because the of a tia co-enerauousuwlt..,
i may also supply stesm for or ayO fti electric generating pr cm 

ofa bottooilg-cycle cogenerationeneration" edstinguishingchruatietico 
commenter also questioned the charteristicoplicabihty of the sequential use test to supplementary firing as defined here is~~,cailit

cmbustion turbine coupled with a that none of the energy is used 
mte heat recovery boiler. The sequentially. In topping cycles, 
smenter noted that the boiler could supplementary firing Is commonly 
0capture all of the heat in the turbine practiced by introducing natural gas or 
paust and thus not all of the turbine's 	 oil into the hot exhaust of a combustion 
gwef could be said to be seq l eitial. turbine. The hurbine exhaust will 

be Commission does not adopt this fTypicailave suffitipt oxygen tol 

,spetation. The high efficiency of support ombustion of theaded fuel.
 
pbustion turbine/waste heat recovery 	 The resulg heat can either he used 
iedrs 	 directly tnaf h-temperature dirc tderives from the fact that a 
gbtantial quantity of waste heat Is heat application or used to raise process 

Wcovered. The Commission does not steam. Supplementary firing is also 
mqure that all heat be recovered, possible in steam turbine cogeneration 
Strctly speaking. some of the available facilities, through reheat of steam which 
krual energy in a steam turbine exists from aturbine. In all cases, the 
cqeneration system is lost (due to added energy I; not used to produce 
Fessure drop-in piping along with power as well as useful thermal energy. 
avectlive and radiative heat losses) La ho ratINimraccyre 

bkfre the steam is delivered to a useful flcllity, *in ca ..t 
Vocess. As long as any applicable usad IsImreae the output o/te pwar 
efficiency and operating standards are Production

the Commission is not concerned .et. 
with energy losses within the system. 4 

issue concernint 
of coeneration facility involves 
A final the definition 	 A in iio 

cobined-cycle electric IgemarUon l"-'-1-- - tat re will 

Plants. Such plants bumn gaseous or questions as to the application of the 
uid fuels in a combustion turbiem and standards of this subpart to complea 

me the turbine exhaust to raise steam. 	 my ct 
The steam is directed through a fully

densn steam turbine. Onlyand
deciy isproduced albeit through 	 optional procedure for qualification 

Ssequential ue of energy. The der 1292.2W7 is available specifically 
asuenislu of eopnion that to help any cogenerator who wishes 
rmmission isof the opinion that clarification as to whether his facility
ombined-cycle electric generation would qualify.
Plants are not cogeneration facilities. Paragraph (8)adds the definition of 
ince only one form of energy is "useful power output" of acogeneration 
roduced. facility as the electrical or mechanical 

enerly made available for use. exclusive'himm RUle fix Qtlificao 	 of any such energy used in the poweroG-find 

4mmina~~ Fcitauc, for FPOWpaOf the 

Veantal Penea 'ram..4 1F3li87 (Now.IL 	 production process. Althogh electric 

power output is required of aqualifying 


facility, any additional mechanical 
power may be taken into account in 
detrmining "useful power output". 

Paragraph (h)has been added to 
define "useful thermal energy output" of a topping-cycle cogeneration facility as 

the thermal energy made available for 
use in any industrial or commercial 
process. or used in any heating or 
cooling application. 

The proposed rules contained a 
definition cf the "useful energy output of 
a thermal proces." The term was 
intended to reflect the heat actually 
used in a thermal process rather than 
beat made available for use. The 
proposed term found application in 
proposed efficiency standards for both 
topping and bottoming cycles. Only a 
few commenters mentioned the 
proposed term, but they did raise 
serious questions about the feasibility 
(and desirability) of performing the 
necessary calculations. It was arguedthat computation of the useful energy 
output of a thermal process" in 
o awt the proped in 

would be difficult and would yield 
u 	 dedireiultsarticularyind 

icularly inthe
unintended r lto-pan 


fth mmion ea i 
. s 
rle Ie 

tooa 
t e 

thermal p a -f tt cyc 
For new topp g-cycle facilities ,J 

burning natural gas or oil however, the 
deree to which heat is recovered and 
put to use rmains aconcern. The final 
rules cortain - defittien of "usefui 
thermal energy output" which eliminates 
the problems of the propsed 
terminology. Under the new definition. 
in the case of industrial or commercial 
process use of thermal energy, the 
theal tnesu made available for use 
in the poces may be considered useful 
thermal energy output of a cogeneration
facility. Thus an indusbial procer. 
which uses steam or beat need not be 
salyzed for the purpose of deter.,ining 
what fraction of the enargy delivered to 
the proces is actually put to use. 
Iyn 	 the case of space heating and 

related
heating and cooling applications, a 

coprnration facility's useful thermal 
energy output Is the energy actually
used in the application. For example. a 
cogeneration facility may consist of acombustion turbine with exhaust heat 
recovery used for space heating. In this 
example. the useful thermal energy 
output would be the beat recovered fromthe exhaust and actually used for space 
heating not all of the beat available in. 
the exhaust. 
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paragraph (i)define, "total energy 
output" of a topping-cycle Coganeration
facility as the sum of the useful power 
output and useful thermal energy output. 

Paragraph (j)defines the term "total 
energy input" as the tot~l energy of all 
forms supplied from external sources, 
other than supplementary firing, to the 
facility.

The total energy input to a 
cogeneration facility includes all fuels 
and renewable resources used in the 
facility. Enew taken from one part of 
the facilit in'ausedOUR= r 
th 

th r nsuplied rom an 
exe nat source. For example. oiler 

- lipTng, heating, and de-
aerating are energy uses internal to the 
cogeneration facility and are not to be 
considered as either energy inputs or 
energy outputs.

The Commission has added the 
definition of natural gas in paragraph (k) 
as it isdefined in the Natural Gas Act, 
which isnatural gas unmixed, or any 
mixture of natural gas and artificial gas. 
This is intended to cover natural gas 
supplied by any natural 8ai company as 
defined In the. Natural Gas Act or any 
distribution company selling natural gas. 
As a result, the efficiency standards 
under 1292.205 only apply with respect 
to the natural gas so defined and do not 
apply with regard to any synthetic gas 
which isunmixed in the pipeline, or 
mixed by the end-ser. such as cok 
oven gas. blast furnace Vs.o 
derived from coal or shale oi 

Tf l1"oil" has been added 
in paragraph (1)to mean crude oil 
residual fuel oil, natural Ias liquids. o 
any refired petroleum products. This 
definition does not include rfinesy-off 
Sas. petroleum coke. or other waste 
products of .oe 

. Commission has provided 
,6paragraph (m)that. for purposes of 
this subpart. in the case of energy in th 
form of natural gas or oil energy input is 
to be measured by the lower heati 
value of such fuel. , 7 

Inthe proposed r i in 
the form of fossil fu to]eete 
evaluated in terms of 16tbvi hatnt 
"aslue of such fuels. A a* commentars 
took issue with the use of lower heating 
values ard recommended that higher 
heating values be specified in the final 
rule. 

Lower heating values wer specified 
in the proposed rules in recognition of 
the fact that practical cogeneration 
sysk,,-"scannot recover and use the 
latent heat of water vapor formed in the 
combustion of hydrocarbon fuels. By
specifying that energy input to afacility 
excludes energy that could not be 
recovered, the Commiasion hoped that 

the proposed enerly efficiency 
standards would oe easier to 
understand and apply. The Commission 
also wished to aapply a standard that 
would be more uniform in the treatment 
of natural as and oil. Owing to the 
difference inchemical composition, 
more latent, unrecoverable heat islost 
in the combustion of gas as compared to 
oil. The Commission did not wish 
indirectly to make qualification more 
difficult for natural gas-fired
cogeneration facilities by requiring a 
higher level of sensible heat recovery. 

The commenters opposing the use of 
lower heating values generally argued
that customary practice isto use higher 
beating values. The Commission does 
not find this argument compelling. Both 
heating values of fuels can easily be 
fnund in handbooks. Moreover, if a 
cogenerator wishes to use the higher
heating value of fossil fuel inputs for 
computing efficiency. the Commission 
has no objection. Any facility qualifying 
with efficiency so computed would 
certainly qualify under the more lenient 
rules set forth. As a result, the 
Commission does not believe it 
appropriate to change this aspect of the 
proposed rule in this final rule. 

Fi~ Ziw u reqi smelt f 
e mk 


Tho o rule provided that any 
person seking qualifying satus for e 
facility had to Initiate discussions with 
the utility with which it wishes to 
interconnect and file an application with 
this Commission. The proposed rule W 
forth the contents of an application for 
certification which included tchnlcal 
information describing the facility., a 
summary of discuions required to be 
held between the applicant and the 
affected electric utility. and a 
description of the equity ownership of 
the facility. In addition, a swml power 
producer was required to pro.id 
information about its pve4nau g 

'ovue and its location. A'oa aealor 
was required to submit information 
describing the energy Inu and outlet 


Io the facility Inboth the heat engines 

arnd thermal processes.


The mAorlty of comments favored 
eliminating the filing requirement either 
for all qualifying facilities or for specific 
classes of qualifying facilies S 
commenters suggested that the 
complexity. delays, and uncertainties 
created by a case-by-case qualificadon 
procedure would act as sigaficant 
economic disincentive to owners of 
smaller facilities. Other commenters 
recommended exempting smaller 
faclittie soch as facilities with an. 
aqmpte electrical capacity of up to 250 

or kW. from formal filing 

requirements. A utility Istated that the 
application procedure does not serve 
any party or the public's interest. This 
commenter preferred to see regulations 
on an "exception" basis where the 
utility. State regulatory authority or 
other interested party could object to the 
panting of qualifying status. 

The Commission finds substantial 
merit in these comments. The 
Commission believes the initiation of 
purchase and sale arrangements. 
pursuant to Subpart Cof this part of the 
Commission's rules, will necessitate the 
flow of information between potentii.l 
qualifying facilities and affected electric 
utilities. The Commission therefore 
notes that the requirements contained in 
the proposed rule both for discussions 
between a potential qualifying facility
and the utility with which it wishes to 
interconnect and for the filing of 
substantial information with this 
Commission are not necessary. 
For example. one commenter' 

suggested modifying the pre-applicetion 
negotiation requirements to require that 
an applicant initate discussions wth 
the utility pnor to filing if the 
copnerator or small power produisi is 
intending to negotiate an individill! 
c
contract. However, if the applican$ 
merely wants to establish his eligibility 
for an already-published rate schedule 
for qualifying facilities, this commenter 
claims th there would be nothing to 
negotiate, and thus no reason to require 
that discusions be hold. It was asserted 
that notification to the utility at the time 
of application would suffice in such 
cases. The Commission believes that 
this is what would and should happen
without any repirement from the 
CommisJsc In ddtion, the 
Commission belies that. as a practical 
matter. an llectric utility, which is 
notified by aqualifying facility that it 
wishes to interconmct with the utility in 
order that the utility may purchase the 
power produced by the facility,will 
need to know the nature oJ the
qualifying facility's expected purchases 
and sn so, to be able to arrange
sab and oinrconnected 
operation at priote rates. 

As a sult requiremant for case
by-case qulification has been 
'elminaeid. Sectios 22.0W(a) of this 
rule provides tht y m.ail power 
producth N Ie pnoaton facility
which mlels requirements for 
qualiftectivn set fith in that section is a 
qMual h 

However, the nmmissionhas 
Povled a I 
.ma . o w rn i. 

Gasd be cmpCs.
 
'u.s. n-spm t b .
 
O$Pi&s11iiis 
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application for Commission certification 
of qualifying status may be filed at the 
discretion of the owner or operator of 
the f.cility. 

There was some confusion in the 
comments as to who actually qualifies 
under this program. The facility qualifies 
and that entitles the owners and 
operators of the facility to receive the 
benefits of qualification under this part. 
The benefits of qualification under this 
part. however. are only with respect to 
the qualifying facility. For example. the 
owner or operator of a qualifying 
cogeneration facility is entitled to 
require the utility to sell power to his 
qualifying facility in compliance with 
the terms of 1 292.305 as implemented 
by the State regulatory authority. The 
owner or operator has no entitlement to 
require such rate treatment for the 
utility's sales to other facilities he may 
own or operate which are not qualifying 
facilities. Simil.-ly. his sales to the 
utility will be exempt under Subpart F of 
this purt from certain Federal and State 
regulation only to the extent the sales 
are from aqualifying facility.
S222.203(o) Smol/power productionfacilities, 

Section 292.203(a) provides that a 
small power production facility is a 
qualifying facility if it meets three 
criteria, 

The first requirement isthat the power 
production capacity of the facility, 
together with the capacity of any other 
facilities that use the came energy 
resource and are owned by the same 
person and are located at the same site. 
may not exceed 80 megawatts. The 
method by which the capacity is 
determined isdescribed in this preamble 
under J 292.204. 

7% earnei tM 

• MOa,
Ia8dd= i aregateWue 

oroi natural gas. and coal by the 
ficility may not exceed Z3 percent of its 
total energy input during any calendar 
year. These fuel use criteria are 
discussed further in I 292.204(b). 

Thirdly. a small power production 
facility will not be eligible for qualifying 
status if more than 50 percent of the 
equity interest in the facility is held by
an electric utility or public utility 
holding company or rny person owned 
by either. Section 292.206 describes this 
ownership test in greater detail. 

One commenter raised the question as 
to whether a facility isIncluded within 
the definition of a small power 
production facility in the statute. and 

hence the Commission's regulations, if 
the facility is only part of the process of 
producing electric energy: namely. 
raising steam This commenler produces 
steam using municipal solid waste, 
which steam is then sold through an 
adjoining wall to an electric utility to 
run through a turbine and produce 
electricity. In a sense, this facility 
indirectly produces electric energy. It is 
unclear to the Commission how this 
steam-raising facility would benefit from 
the regulations under section 210. It is 
not selling electric energy to the utility: 
it may be buying some electric energy 
from the utility: and it seems unlikely 
that it would be subject to electric utility 
regulation. Therefore. the Commission 
does not. at this time. see the need to 
allow qualification for these kinds of 
facilities, without judging as to w-hether 
the Commission could allow such 
qualification under the statute. 

1292.203(b) Cogeneration facilities. 
Section 292.203(b) provides that. with 

the exception of new diesel 
cugeneration facilities, a cogeneration 
fccility may be aqualifying facility if it 
satisfies two requirements. First, it niust 
meet the same ownership test as that 
required for a small power production 
facility. Secondly. it must meet any 
operating and efficiency standlrds 
described in I 292.205(a) and (b).

In addition. cogeneration facilities 
which wish to qualify for the 
incremental pricing exemption permitted 
under Title 11of the Natural Gas Policy 
Act of 1975 (NGPA) and Part 282 of the 
Commission's rules must meet the 
requirements stated in I 292.205(c). 

Section 201 of PURPA provides that 
"a'qualifying cogeneration facility' 
means a facility which--() the 
Commission determines, by rule, meets 
such requirements (including 
requirements respecting minimum size. 
fuel use, and fuel efficiency) as the 
Commission may. by rule. 
prescribe ". Several comments 
contended that the statutory language 
requires the Commission to establish 
standards relating to all of the 
mentioned criteria. The legislative 
history of this section indicates that the 
phrase "as the Commission may *.... 
was added in conference; it did not 
appear in either the House or Senate 
bill. 'The plain meaning of the 
provision, as adopted by the Conferees. 
is thata qualifying cogeneration facility 
must meet requirements that the 
Commission, in its discretion. 
establishes. These may, but need not. 

"IWCmpretive F to H.R. 4018. 
Utiu litnub.iy f hci m YX W Cwr. 3 
a,,s. itsMrI. 

include requirements respecting 
minimum size. fuel use. and fuel 
efficierc 

e ommission received humernu, 
comments from ulilies recommending 
that oil- and natural gas-fired 
cogeneration facilities not be considered 
eligible for qualifying status. These 
commenlers generally argrfd that 
encouragement of such facilities would 
be contrary to Congressiot~al intent and 
national energy policy Comments were 
also received expressing strong support 
fot the policy presented in the proposed 
rule, which did not impose arestriction 
on oil and natural gas use. 

The Commission believes the policy 
expressed in the proposed rules is 
consistent with Congressional intent 
and national energy policy. Had 
Congress not intended that the benefits 
of qualifying status be extended to oil
and natural gas-fired cogeneration 
facilities, the statute or Joint 
Explanatory Statement of the Committee 
on Conference (Conference Report) 
would have contained arestriction on 
fuel use similar to that which is 
provided for small power producers. The 
Congress knew that cogeneration
facilities typically use natural gas and 
oil. In addition, the Natural Gas Policy 
Act of 1978 contains an express 
exemption from the incremental pricing 
program for natural gas used in 
qualifying cogeneration facilities, which 
further indicates Congressional 
recognition that coseneration facilities 
use natural gas. 

. e ngress enacted the 
Powerplant and Industrial Fuel Use Act 
(PIFUA) at the same time as PURPA. 
PIFUA prcvides authority to the 
Secretary of Energy to restrict the use of 
oil and gas in cogeneration facilities. 
Therefore, the Commision does not 
beieave it necessary or appropriate to 
require an additional layer of fuel use 
r tion on te-hnologies which the 
Commission is charged with 
encouraging and for which another 
agency has authority to restrict fuel use. 

findings in section 2of PURPA 
specifically require "a program 
providing for * * * increased 
efficiency in the use of facilities and 
resources . .-. To the extent that oil 
and natural gas-fired cogeneration
facilities provide for more efficient use 
of these resources, the Commission 

lieves that the benefits of qualifying 
tatus should be extended to them. 

permitting qualifying cogeneration
faciltis to use oiL especially in diesel 
engines, will use up available air quality 
increments, thereby preventing the 
conversion of large utility oil-fired 
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oilers to coal. As noted above, the 
. mission belie, es it is not proper to 

df ,,s this fuel us, issue within the 
00txt of this prugram Ilowes ivr. the 
,riiission has not madil d final 
eterination regarding the 

ironmnenal effects of new diesel 
seneration facilities. and is therefore 

in these regulatiins an interim 

5clusion from qualificition of this 
,,liolog until work on an .lironmental impact statement has 

,,r, completed. 

SInterim exclusion,
.203(c) 

Section 292.203(cl prov,,'-s that. 
,eding fu, ther Commissio - Aion. any 
*eneration facility which is a new 

cogeneration facility may not be a 
,slifying facility. A new diesel 
4eneration facility is described as a 
generation facility which derives its 


jeful power output from a diesel 


iesel 


the installation of which began 

,,orafter March 13. 1980. 

Through the issuance of these rules 
,d the rules implementing section 210 
,PURPA. the Commission intends to 
ir)-out the legislative mandate to 
rovide encouragement to the energy 
chnoloties included within the 
vgram The Commission isrequired 
ider the National Environmental Policy 
ct of 1969 (NEPA) to take the 
ivironmental effects of this 
icouragement into account. The 

Commission has circulated and received 
public comment on a preliminary 

nvironmental Assessment (EA) of 
these rules which was issued on 
October 19. 1979. 
*SetAppendix 1I 

iEnironmento/ Findings 
The identification of the 

environmental effects associated with a 
.major Fcderal action" isnot 

ordinarily i difficult task. These effects 
typically are those associated with the 
construction and operation of a 
particular project in which the Federal 
tovernment isplaying amajor role. such 
isby funLing or licensing. In contrast. 
these rules and the rules implementing 
section 210 of PURPA do not authorize 
or fund any particular projects: 
moreover, they do not authorize or 
forbid the use of certain fuels. Instead. 
they provide certain economic 
in:.ntives to. and remov, other 
disincentives (i.e.. assurance of a market 
for electrical production and exemption 
from utility regulation) from certain 
classes of technologies. It isimportant to 
note that. even without these rules, 
these technologies have been. and 

"Salon lO=tXcl o theNationat Environmental 
Ncy Act oftloe.Pub L i-19 

would continue to be. utilized. The 
environmental effects associated with 
this "base-case" level of development 
cannot e ascribed to these rules. 
Instead. the proper way to isolate and 
identify the effects of these rules is to 
predict the "base-case" (no PURPA) 
level of development, and determine the 
environmental effects of that level of 
development. and compare it to the 
effects of the protected development
with these rules in place. Under this 

approach. any changes from the base. 
case review are properly classified as 
effects of these rules. 

The first step used in determining the 
environmental effects of these rules was 
to compare, by region. representative 
electric utility rates with the cost of 
generating electricity by use of a 
qualifying facility. This comparison 
established which technologies would 
be economically viable. Next,the costs 
of generating electricity by the facility 
were compared to an estimate of 
utilities' avoided costs on a regional 
basis. If. by receiving the avoided cost 
for its output. a facility would operate 
economically. it was considered to have 
been "PURPA-induced." Avoided cost is 
the maximum prce inducement under 
this program. 

For technologies which ,vould. as a 
result of PURPA, be economic, regional 
levels of market penetration were 
established on the basis of site 
availability and manufacturing 
capability. Finally, the environmental 
effects associated with the predicted 
level of development were calculated. 

The Environmental Assessment 
accompanying this order describes the 
environmental effects associated with 
all of the types of technologies 
encompassed in section 201 of PURPA. 
The quantitative tifects associated with 
the predicted market penetration of each 
technology were then estimated. 

The Environmental Assessment 
includes an extensive market-
penetration analysis of each technology 
eligible for qualification under the 
Commission's proposed rules and of the 
aggregate of all of these technologies, 
Since the proposed rules took the 
broadest view of which technologies 
would be eligible for qualification, the 
analysis covers all technologies, which. 
under the statute. may be eligible for 
qualification. On the basis of this 
analysis. the Commission has estimated 
the amount of capacity expected to be 
induced on a regional and national basis 
through January 1.1995. assuming the 
broadest implementation of this 
program.

This analysis shows that this program 
may result in the construction of 12,000 
MW of new capacity by qualifying 

facilities by 1995. and the reduction in 
utility construct:on of 10.000 MW of new, 
capacity. It also indicates a posstible fuel 
savings in 1995 of 40 OW0 bbl/day of oil. 
40.000 bbl/day equivalent of natural gas. 
and 120.000 bbl/day equivalent of coal. 
as the use of renewable resources 
increases. an6 more efficient use is 
made of both renewable and non
renewable resources. 

The Environmental Assessment finds 
that there will be both adverse and 
beneficial environmental effects 
associated with this program. Some of 
the technologies produce certain air 
emissions, water effluents, and other 
environmental effects. However. 
material and thermal by-products of 
industrial, commercial, agricultural and 
other activities that would otherwise 
contribute to environmental degradation 
will be consumed or otherwise utilized 
in the production of useful energy under 
this program. 

In addition, the Environmental 
Assessment indicates that utilities will 
be able to defer or cancel construction 
of certain facilities, originally scheduled 
for construction between 1980-1995. 
These deferrals or cancellations are 
expected to include some eleven 500 
MW coal-fired steam plants. one 1,000
MW nuclear plant. a number of 75 MW 
gas turbines, and certain large scale 
hydropower and combined cycle 

installations. The environmental 
impacts associated with the 
construction and operation of these 
facilities would be avoided. 

Finally. the market-penetration 
analysis in the Environmental 
Assessment indicates that the incentives 
provided by tkis program will not 
significantly affect the development of 
some technologies while they will 
significantly encourage others. For 
example, it appears that this program 
will significantly encourage small 
hydroelectric power development. 
Water power project impacts are 
usually site-specific and localized, with 
no cumulative impact on a national 
basis, and few impacts of regional 
significance. The Commission notes that 
hydroelectric projects in almost all 
cases must be licensed by the 
Commission. License applications are 
evaluated on a case-by-case basis *o 
determine the sipificance of the 
environmental impacts and the need for 
a site-specific EI1. In addition, impacts 
of individual projects on a waterway 
may be cumulative, and the Commission 
reviews each project in rel.tion to 
others on the waterway under the 
"comprehensive development" standard 
of section lOfal of the Federal Power 
Act. Therefore. even though only the 
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eral nature of the kinds of 

ironmental effects can be evaluated 
s pr,.-ogrammatic environmental 


is roegra aticnl scope

Iessment of national scope,

uirements of the National 
of 196pironmental

n w, ea Pohlcy Act of 1969 
f.Ai met as each application 

For certain other technologies, the 

level of environmental effects 
*55ciated with the PURPA.induced 
,arket penetration of these technologies 
will not approach a significant level in 
the near term. 2The Commission will 
onitor the PURPA-induced market 

penetration of these technologies
arefully.
in the public comments, evidence was 

presented indicating that the 
nvironmental ronsequences of 

qualifying new diesel cogeneration may
be significant in the near term, in certain 

re.raphic areas, even with a moderate 
level of market penetration. Therefore. 
the Commission believes that it is 
appropriate to delay action on 

qualification of new diesel cogeneration
until completion of an EIS. The 
Commission wilt circulate adraft EIS 
within the next month and conclude its 
analysis within 90 days of circulation. 

The Commission acknowledges the 
difficulties in identifying the levels of 
the' environmental effects associated 
with the programmatic encouragement 
Ind deregulation of various types of 
technologies as are present under this 
program. There are. of course. agreat 
number of uncertainties in any such 
analysis However. the Commission is 
required under NEPA to assess these 
effects to the fullest extent possible. 

On the basis of its environmental 
review, the Commission has made the 
following findings in its Environmental 
Assessment: 

-The program, taken as awhole, will not 
have asignificant impact on the quality of the 
human environment within the meaning of 
section 102 of NEPA. The Commission also 
has noted certain beneficial environmental 
mpacts that may result from this program. 

-Where the expected market penetration 
of technologies which could qualify under 
this program isnot expected to cause any 
igificant environmental effects in the near 

term. the Commission will allow qualification 
of these technologies without delay.

-Where a technology isexpected to cause 

sigificant environmental effects in the near 
term. an EIS covenng the technology will be 
prepared and considered before the 
Commission acts un qualification. 

-The Commission iseetablishinRI a 
monitonng program to alert the Commission 
to the likelihood or extent of market 
penetration by technologies which qualify 
unlr this program. This is desipned tu 

uSee Figum 3 7in the Iainisa 

Asasement. 


produce information that may be relevant to 

taking appropriate environmental pro:ection 
action in the future before the program 
reaches astage of investment or commitment 
to implementation likely indetermine 

ltersubsequent development or restrict 
alents 
alternaivesi

292.204(a) Criteria for qualifying 

snmall power producton facilities. 
Section 292.204 sets forth qualification 

requirements for small power 
production facilities. Pargraph Ia) 
implements the statutory requirement 
that the power production capacity of a 
small power production facility not 
exceed 80 megawatts at any site. In 
order to implement this limitation, the 
proposed rules provided that the 

capacity of all facilities which use the 
same energy resource, are owned by the 
same person, and are located within one 
mile of each other be added together. 

Commenters recommended eliminating 
the site criterion because the important 
cnterion is not siting but that facilities 
use alternate energy resources. The 
Commission recognizes the difficulty in 
prescribing site criteria for purposes of 
calculation of the size of the facility. 
However, the Commission is obligated 
under the statute to limit qualifying 
status for small power production 
facilities to those facilities which have 
'apower production capacity which, 
together with any other facilities located 
at the same site (as determined by the 
Commission). i; ,at greater than 80 
megawatts." ,3 

In subparagraph (2)(i). the 
Commission def~ies "facilities located 
at the same site- as facilities located 
within one mile (; the facility for which 
qualification is sought. Hydroelectric 
facilities (within this distance) ate 
considered to be located at the same site 
only if the facilities use water from the 

same impoundment for power 
generation. The Commission views this 
additional provision for hydroelectric 
facilities as necessary because use of 
the one-mile rule alone might discourage 
the development of facilities on separate 

waterways which are within one mile of 
each other or of closely-spaced

cloul-spacd 
on an individualfication 

The Commission also notes that in 
some instances hydropower resources 
may be developed without an 
impoundment. In this case, the one-mile 
rule would be the only factor in 
determining the size of a facility. 


In response to comments. the 

commision has added subparagraph

ish requires for purposes of 
(2)(ii) whicul 
determining the distance between 
facilities, that an) --.:;ment shall be 
made from the electrical generating 

eroutrc 

"Section 3(0?NAlitl of the Federal Power Axt 


equipment of a facility. The comments 

noted that some facilities may include 
equipment for gathering energy to be 
used in the facility which may extend up 

to a number of miles from the generating 
facility. The Commisson believes that 
the one-mile limit should be measured 
from the generating facilities. 

The proposed rule enabled Fin 

applicant to rebut the presumpi;on that 
facilities located within one mile of th, 
facility for which qualification issought. 
using the same energy resource and 
owned by the same person. should be 
considered to be located at the same 
site. The Commission believes that the 
requirement to rebut the presumption 
was burdensome and confusing. 
Therefore. the final rule has been 
revised to enable a small power 
producer or cogenerator to apply to the 
Commission for a waiver for good cause. 

The proposed rule also contained a 
minimum size limit of 10 kW for 
qualification of small power production 
facilities. This proposal was based on 
the Commission's view that facilities 
smaller than 10 kW were unlikely to be 
economically viable, and that the 
administrative burden of arranging 
interconnected operation with them 
would be greater than the benefits they 
would provide to the system at this time. 
This proposal attracted considerable 
comment, both at the public hearings 
and in written recommendations. The 
majority of the comments objected to 
the minimum size provision and 
indicated that a number of facilities 
smaller then 10 kW are being built end 
that some units are prezentl, 
commercially available. ."mmenterz 
also stated that these facilities can be 
equipped with electrical protection 
equipment which permits s
interconnected opertioni. 

Several utilities, on the other hand.
 
suBgested raising the minimum size
 
limit arguing that small facilities are not 

that the res implementing section 210 

of PURPA (Subpart C of this part) 
require that standard rates be provided 
for facilities up to 100 kW. Those rules 
tooether 
together with the self-qualification 
provisions of these rules greatly ease the 
administrative burdens on all parties. 
The Cmmission also notes that the 
riss implementing stio, 210 of 
PURPA require that a quailifying facility 
is obligated to pay any interconnection 
costs assessed against it by the 'State 
regulatory authorit or nonregulated

Sity o r the se missty 
electric uily.Since 'jnder these rules 
the utility Is not obligated to incur any 
additional coats by reason of 
Interconnected operation with these 
facilities, the minimum siza limitation 
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hss been eliminated to allow individual 
decisions to govern whether or not to 
install these very small facilities. 

292.204(b/ Fuel Use. 

paragraph (b)sets forth fuel use 
quirements for quaiying small pow 

production facilities. In the proposed 
rule. the term "primary energy source" 
was not defined. Several commenters 
noted this fact and asked that the final 
rules specify a definition for the term. 
Subparagraph (1)provides that the 
pnmary energy source of the facilityrust be biomass, waste, renewable 
resources. or qE;-pmbination there,. ,te 
and more than 50 z1 -" 

energy input mu e from these sources. 

The Commission notes that this 

requirement isnot intended to force 

small power producers to continually 

monitor the energy input, but rather that 

reasonable estimates based on sampling 

wetldw.ar w m nt. 

Qualifying small power production 
facilities using biomass as a primary 
energy source are treated differently 
than are facilities using other resources 
for purposes of exemption from the 
Public Utility Holding Company Act and 
certain State law and regulation under 
section 210(e) of PURPA and under 
ru292.t2 of the Commission's 
regulations. A further concern in 
determining a facility's primary energysource isthe treatment of mixtures of
biomass and waste or renewable 
resources. Therere, in subparagraph
1s. the Commissin specifies that any
primary energy source which, on the 
basis of its energy content, is more than 
bs percent biomams shall be considered 
biomasa. Inother words, a qualifying
facility may be considered balss-fired 
if.on an estimated annual basis, at least 
half the energy input, exclusive of fossil 
fuel use, is bioass. 

The Commission expects that this rule 
will extend the benefits of the biomass 
exemption provisions to a broad range 
of facilities. For example, evidence 
presented in this rulemaking indicated 
that much more than half of the energ' 
content in municipal solid waste isdue 
to "organic material not derived from 
fossil fuels." or "biomass" under the 
Commission's definitions. Thus. a small 
power production facility fired with 
municipal solid waste may be 
considered a biomass facility. The same 
treatment applies to facilities fired with 
forest-industry residue V 
or pel. AA 

Another aspect of what constitutes
"primary energy sourne" is a 
specification of what fuels may be used 
in addition to the primary energy source 
for purposes of ignition. startup, testing. 
flame stabilization and control, aind 

during equipment outages and 
emergencies. 

Section 3117)(D) uf the Federal Power 
Act. as amended hy section 201 of 
PURPA. provides that: 

h fu 
fuels used for the eneraion of electric 
energy except that scch tsi: does not 
include, as determined und,-r rules prescribed
by the Commission. in consultaiion with irue 
Secretary of Energy-

"{iSThe minimum amounts of fuel required 
for ignition. startup. testing, name 
stabilization, and :ontrnl uses. and"ii) The minimum amounts of fuel required 

alleyate or pre'et-
"()IUnanticipated equipment outages, and 
"(Ill Emergencies. directly affecting the 

public health, safety, or welf.re, which would-
result from electric power outages.-

The proposed rule set forth limits for 
the allowable use of fossil fuels. Three 
separate standards were proposed: One 
for ignition. startup and testing: another 
for flame stabilization and control: and 
a third for fuel use during outages of the 
primary energy supply system. All of the 
proposed standards were set in terms of 
barrels of oil per year per megawatt of 
rated capacity. 

The comments filed on this section 
generally favored less restrictive fossil 
fuel limitations. Several comnmenters 
noted that standards written in terms of 
barrels of oil were imprecise. since the 
energy content of a barrel of oil is not 
constant. Other commenters argued that 
separate standards for startup, flame 
stabilization and outages were 
unnecessaril' burdensome. Commenters 
claimed that some small power
production technologies would be 
severely constrained by one of the 
standards, while requiring little or no 
fossil fuel for other purposes.
Additionally, to the extent oil and 
natural gas remain more expensive than 
other energy sources available to small 
power producers. there isan economic 
disincentive to use oil and natural gas. 
Thus it was argued that asingle 
standard for allowable fossil fuel use 
would be more equitable and workable 
when dealing with a number of types of 
facilities.The Commission has decided 
to adopt this recommendation, 

Many other commenters 
recommended 'hat the Commission 
adopt alternative amounts of fossil fuel 
for use during outages and for other 
purposes. For the purpose of specifying
the minimum amounts of fuel under 
clauses (i)and (ii) of section 3(17)(B) of 
the Federal Power Act. the Commission 
adopts in this rulemaking the standard. 
recommended by several commenters. 
that no more than 25 percent of the total 
energy input during any calendar yea" 

-42

may consist of fo-sil fuels-namely oil. 
natural gas. and coal. 

With this simple rii.. aqu lifing 
facit%can us#" up to the' allowed 
quantity of fossil fuel fo, purposes 
specified in the statute No ;tuestion 
remains concerning what sort of primary 
fuel system supply outges are within 
the scope of the rule. Tbletmndard does 

'aWll ll power producer he 
abl.r4-i.e Io eMergy content of 
h #W&. source. The 

CQzn s .,ui, oaozes tit for some 
eft"M rces, municipal solid waste in 
partc ,r cenqnt- not 

'en stated earlier, the 
Co 9-ftirme cable 
estim puroes of 

F ally. it should be noted that 
e s f imitation applies only to 

small power production facilities. Some 
commenters apparently regarded the 
limitations as equally applicable to 
cogeneration facilitivs This isnot the 
case. 

Another issue raised by the proposed 
rule was the limitation of renewable 
resources to wa!er used at existing 
dams. Commenters urged the 
Commission to expand the definition of 
renewable resources to include water 
used at new hydroelectric facilities. The 
Commission has reviewed the 
Conference Report and has determined 
that the conferees did not intend to 
restrict the term renewable resources to 
water used only at existing dams. The 
Commission believes that such an 
interpretation conflicts with the 
conventional use of the term "renewable 
resources" isincluding all hydroelectrc 
sources, not just those using existing
dams. Therefore, the Commission 
intends that the term renewable 
resources applies to water used at 
existing and new hydroelectric facilities 
of less than so megawatts. 
1292- Crileriaforqualdf'in 
cogeneration facifliies. 

1 292.2090ofl) Operating standards fat 
loaing-cycle cogenertion facilitnis. 

In its Notice of Propcsed Rulemaking. 
the Commission recognized the problem 
of distinguishing cogeneration facihitw 
which achieve meaningful energy 
conservation frum those which are 
merely "token" facilities. producmi
trivial amountt of either useful heat or 
power. in the proposed rules. the boas 
fide character of a facility was to be 
determined by minimum amounts E 
useful heat snd power output.

The need for operating standrds a a 
moonno of idkntifying bona fide 
cogeneration facilities drew 
considerable comment. Some cin 
indicated that this formulation ad 11 
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ufeful thermal output be greater than 45 
percent of the facility's energy 
consumption. this prnposal would 
ensure that qualifyiig facilities produce
heat and power more efficiently than a 
&w Btu/kWh combined cycle 
5eneratlng station and a 90 percent 
efficient process steam boiler.

Moreover. this proposal appears to 
impact the various cogeneration
technologies more equitably thin the 
other proposed standards. The other 
proposals for required overall efficiency, 
by simply summing heat and power on 
an equal basis, make qualification 
relatively easy for steam turbine 
systems which produce little electricity. 
Cogeneration systems which produce 
high ratios of electricity to heat would 
be penalized with difficult heat recovery 
requirements. Yet the systems with high 

"sectrcity to heat ratios have the highest"second law" energy effiiencies. 
Futhermore. a standard which is 
relativel) lenient towards oil- and 
natural gas-fired steam cogeneration 
would encourage boiler fuel use of 
distillate oil and natural gas.

The proposal of another commenter. 
although considered in detail, would 
impact different cogeneratio. 
technologies differently and would not 
pve assurance of energy conservation." 

In light of the foregoing 
considerations, the Commission has 
decided to adcpt a standard in 
paragraph (a)[2)(i) similar to that 
proposed by the Massachusetts Office of 
Energy Resources as its standard for 
efficiency of new oil- and natural gas-
fired topping-cycle cogeneration 
systems. This standard requires that for 
any topping-cycle cogeneration facility 
for which any of the energy input is 
natural gas or oil and the installation of 
which began on or after March 13. 
1980." the useful power output plus one-

goThe efficiency standard proposed by tues 
commenter, the American Paper Isltitute. differed 
from all others fundamentally in that an effective 
beat rote ret was rquired ,qualfyq i
cogenerationffclitywas defined =8 

Acogeneration facility thm for the electric ener 
produced incrementally to steam w'uhauW etnetly 
production

I. Uses legs that S.0 BTU of adlditional fuIep
kilowatt hour and 
2 Produces more electric eney thtanitconsuiers 
A,,d tkai at least tweniy.five Percent of the 

steam. or useful mnergy. available isapplied on -n 
annual basis inindustrial. conmerciaL hating or 
cooling uses 

" The preamble discusses now varouwetling 
facilittis. This isexpresed inthe neuiona as 
"failtities. the nstallation of which began on or 
after March 13. 1360." or before that date Th 
Commission views the belinning of uwsallat oa as 
the beinning of physical modification of the iteoxi 
oapee-existing facitlties. Of course. any llgap line 
will create its own inequities and raise its own 
questions The waiver provision of I 2M.05dl is 
available to redress thoo inequities, and the 

half the useful thermal energy output of 
the facility must be, during any calendar 
year. no less than 42.5 percent of the 
energy input of natural gas and oil to the 
facility. The Commission adopted a 
value of 42.5 percent. rather than the 45 
percent recommended by the 
Massachusetts comments because, in 
the Commission's view, the 45 percent 
requirement appears overly restrictive 
for steam turbine cogeneration facilities 
in that very high boiler efficiencies 
would have been required. However. if 
the useful thermal energy output of any 
such facility is less than 15 percent of its 
total energy output, the useful power 
output plus one-half the useful thermal 
energy output of the facility must be no 
less than 45 percent of the total energy
input of natural gas and oil to the 
facility. 

Existing Versus New Cogenerotion
Facilities 

Although the Commission has found a 
compelling reason to impose efficiency 
standards on new oil and gas burning 
cogeneration facilities, the situation 
with respect to existing facilities is 
different. Existing facilities are those for 
which the installation of the 
cogeneration equipment began before
the Commission actions encouraging 
cogeneration under this program were 
finalized. Presumably. such facilities 
would continue to be installed or 
operated using whatever fuels they are 
equipped to burn, with or without the 
incentives of PURPA. 

Allowing existing facilities to qualify 
will provide for more flexible operation 
of the facilities. Optimum efficiency of a 
cogeneration facility may be more easily 
approached through interconnected 
operation with an electric utility, 
Because of the foregoing considerations, 
denial of qualifying status would serve 
no useful purpose.

Existing cogeneration facilities 
burning oil or natural gas were. in large 

measure, installed in an environment ofu 
lower fuel prices. Such facilities may not 
be able to meet the higher standards 
now reasonable for use of scarce fuels. 
Yet failure to meet standards intendedfr e failtie sould ntede 
for new facilities should not preclude 
entitlement to eel', power to the utility 
and to receive ':.,, other rate benefits, as 
provided under Subpart C of these rules. 
In addition, the denial of exemption
from ragulation as an elec.tric utility may 

discourage cogeneration at existing
facilities. 

The Commission has decided against
imposin any efficiency standards on 

existing facilities regardless of energy 

optional procedure for qualifictoion under 
I .Ilbl isavailable to answer those querstwins, alone. results in a standard known as 

source. There is no assurance that 
imposing standards would result in fuel 
savings. The cpposile result is more 
likely, if operating cogeneration 
facilities are denied the benefits of 
inleruonnecteJ operation with an 
electric utility.Therefore. for any 
cogeneration facility, the installation of 
which began before the date the 
Commission's final rules in this docket 
were issued. March 13, 1980. no 
efficiency stundards are required for 
qualification. ..qardless of energy 
source or whether it :s atopping or 
bottoming-cycle facility. 

Efficiency To Be Based Upon Projected 
Annual Operation 

Several commenters raised the issue 
of whether efficiency calculations 
should be based on rated performance 
characteristics or on expected 
performance over a period of time. Only
half of the t."immenters that mentioned 
the issue took aposition in favor of one 
means of computation or another. The 
balance of the commenters merely 
asked for clarification. 

The Commission is persuaded haithe 
effciency of a cogeneration facility 
operating at peak production of power
and heal may not necessarily correlate 
with the efficiency which can be 
practically realized. A cogeneration 
facility which serve3 a highly variable 
heating load may seldom be operated at 
peak efficiency. The efficiency 
standards required for new oil or natural 
gas cogeneration facilities are intended 
to assure efficient use of these premium 
fuels. Use of optimum or design basis 
crcumaitances for determining efficiency 
would not satisfy the Commission's 
concern. A -.amputation based upon 
projected or estimated annual 
operations will more closely reflect the 
facility's actual energy conservation 
potential. 

The Commission realizes that 

estimates will be required in order to 
determine the efficiency of a facility not 
yet constructed. The Commission 
believes, however, that such estimates 
would routinely be performed prior toa 
any decision to invest in cogeneration 
equipment. No significant burden is 
therefore expected in determining a 
cogeneration facility's qualifying status. 
Why the Efficiency Standard Based on 
"Efective HeatPates-"Was Nut 

ff 
Adopted 

Evaluating the performance of a 
cogeneration facility in trms of the 
quantity of additional fuel used per

ilowt o ofel eer
It hour of electricity generated. 
above that needed for heating purposes 
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pct of imposing energy efficiency
Oulrements which arc not appropriateor sme technologies. Commenters 

fled that a much simpler test than the 
,posed standards would be adequate 

.the task. Two commenters suggestedf,,rMple test regarding the portion of 
oergy developed in the form of useful
00, or steam. One potential qualifying
ovilly "suggested that: 
, lgothermal energy cogeneration facilities,
ileeners. uliizaiion by the non-electric e sitesmust average on an annual basis at 
01 percent of the energy consumption of
ioeat engine, 

Mother commenter suggested "a
mitainum of 10% of the total steam 
pa.ration must be used as steam send-
..
Generally. commenters did not oppose

rnquirement for distinguishing abona 
E cogeneration facility from 

1 entially single purpose facilities, 
,,nwhile taking exception to the form 
tod substance of the proposed 
OTrciency standards. One commenter 11 
oted: 
Asignificant portion of the team, heat orA	svait-bte from the cogeneration
id be used in an indusrial, commercial.,lor coolin appic.tions. The concept 

Isn operator of a large thermal generating
Wthonapplying condensing techniques

atiny side stream out to heat a tool 
dso that cogeneration could be claimed 

wld be prohibited, 
eDepartment of Energy i 

commended the inclusion of a 
quirement that some minimal fractions 
useful heat and power be produced.
Consequently. the Commission has 

raded that a simple means of 

entifying bona fide cogeneration 

,cilitmes is appropriate. The bona fide 


ht has been modified to specify only
bt aminimum proportion of the useful 
mergoutput be useful thermal energy
mtput without regard to the energy
iput. The standard requires that at 
Isist 5percent of a qualifying
ogeneration facility's total energy
alput be in the form of useful thermal 
aergy output. Compliance with this 
sandard is to be based on estimated 
itrual energy output.
Further, this basic bona fide test is

Ilplicable only to topping-cycle 
kcilities. "Tokenism" isof concern for
olloming-cycle facilities chiefly with 

vlsrd to the opportunity for qualifying
icilities to obtain exemption from 

'Reubltc eothermal Inc 
*11tythemco iosignC 

"Ti comenter. roitlach Corpai.on.
NP-edaalst ihai @east 2 percl olia 

WK. or saut eneroy. avaitable be appie an anW beis in indusinal. commercial. eatln or
%am 

"TheEcoanomic Roil,.tory Admin,,ation. 

incremental pricing under the Natural 
Gas Policy Act. Natural gas used bybottoming-cycle facilities (other than in 
supplementary firing), will, as a general
matter, be exempt from incremental 
pricing only to the extent that reject heat
is utilized in power production. In view 
of these provisions, no separate bona
fide test is necessary.
I 292.205(o){2)(1) Efficiency stndards 
for topping-cycle facilities. 

The proposed rules set forth efficiency 
standards for oil-and gas-fired topping-
cycle cogeneration facilities. The 
efficiency standards were cor, posed of
three separate criteria. The first criterion 
required, in effect, that no less than 20 
percent of the energy input to the facilitybe converted to mechanical or electrical 
power. The second criterion spe,.ified 
that 45 percent of the heat rejectfed from 
the heat enginie (a term used in 'ihe 
proposed rule to describe the power
production process) he put to use in a 
thermal process. The final criterion 
required at least 60 percent of the energy 
input ;o the facility be used either as power or useful heat. 

Comments on the proposed efficiencystandards criticized both their form and 
substance. Many commenters stated

that the 20 percent efficiency criterion
for heat engines was overly restrictive. 
These commenters pointed out that moat 
steam turbines would not be able to 
meet the standard with conventional 

steam inlet and exhaust pressures,

Many such steam turbine cogeneration 

systems would represent energy

efficient systems when compared to the 
standard practice of separate steam and 
electricity production. 

Fewer comments were directed 

toward the efficiency tests concerning

heat recovery and overall efficiency.

The comments that were made. 

however, indicated a need for nrvision. 

One commenter indicated that tha heat 
recovery standard would exclude diesel-
powered cogeneration facilities even
though many such facilities would be
highly energy efficient. Comments on the
overall efficiency standards were mixed.
One commenter suggested that the 
standard was too lenient. Another 
commenter recommended that the 
proposed 60 percent test be reduced to
50 percent. although this commenter 
appeared to be principally concerned 
with the application of efficiency 
standards to the use of renewable 
resources and not to the use of scarce
fuels, 

Five commenters addressed the
question of efficiency standards for oil-
qand natural gas-fired cogeneration in acomprehensive manner by proposing a
complete set of alternative standards. 

-43-

Four of these five commenters advanced 
proposals based on energy balancecriteria, similar in theory to the "
 
proposed standards. A proposal by the 
New York State Energy Office closely
resembled the proposed rule. Under this 
plan. i'dividual teats for heat engine 
efficiency, heat recovery, and overall
efficiency would still be required. Theoverall efficiency test would remain at 
00 !':rcent,but the heal engine and heat 
recovery tests would be reduced to 10percent. This was the only comment in 
favor of maintaining separate efficiency
standards for power production and 
heat recovery. The criticism of that 
scheme has caused the Commission to 
adopt an alternative efficiency standard 
which better takes into account the
variety of technologies which qualify
under this rule. The essential issue 
concerns the proper level of the overall 
efficiency standrd which should be 
applied in individual cases. 

Three commenters proposed
 
efficiency standards relating solely to
 
overall efficiency. A utility"

recommended a single standard of 50
 
percent overall efficiency, which was

the moast lenient standard suggested.
This proposal, furthermore, would be 
related to design efficiency and not
actual or estimated operating efficiency.Another comme:ilers recommended a 
single standard of 5 percent overall 
efficiency. This standard would be 
slightly stricter than the first proposal
discussed far all facilities except those 
producing predominantly either 
electricity or heat. Finally. the 
Commonwealth of Massachusetts Office 
of Energy Resources proposed a
standard which would weigh thermal
 
energy with only hlif the value of
 
electricity.
 

The latter two comments are both
supported by well-reasoned examples of 
cogeneration engineering practice. The 
Massachusetts proposal is relatively 
more stringent for facilities producing 
more heat than electric ty. and more
lenient for facilities producing much of 
their output as electricity. The basis fw
this proposal is a comparison of 
cogeneration systems based on steam 
turbine, combustion turbiiie. and diesel
engine prime movers with oil-burnng
non-cogeneration technology.
Essentially. it is argued that any
cogeneration facility meeting the 
proposed efficiency standard will be 
mova efficient than any combination ofseparately generated electricity andsteam using efficient stat-f-the-an 
technology. By requiring that the sua
useful power output and one-half de 

" hea U- Gas Caotany.
0blaks"s Tecnit lac, pocated 
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the "effective heat rale".nThis form of 
efficiency evaluation has been widely
used to compare cogeneration of 
electricity to conventional utility
generation. For a typical backpressure 
steam turbine cogeneration facility the 
effective heat rate of electricity
generation may be as low as 4500 BTU/ 
kWh-twice the efficiency of central 
station utility generation.

The effective heat rate test has some 
serious drawbacks, however. The test 
looks only to the efficiency of electricity
generation and ignores the balance of 
the cogeneration facility. While the 
effective heat rate of a topping turbine 
may be high. if only a small fraction of 
the energy produced isin the form of 
electricity, the overall system is 
essent;Ally a boiler facility, and the 
aSgregate energy conserved is minimal, 
Indeed. effective heat rates are most 
favorable for systems which produce
little electricity and a large amount of 
steam. The effective heat rate is lower 
for combustion turbine and internal 
combustion cogeneration, as compared 
to steam, but such systems produce 
more electricity per unit of fuel used. 
When the efficiency of the entire system
is computed in such a manner as to 
credit the quality as well as quantity of 
energy produced u combustior turbine 
or internal combustion cogeneration 
systems consistently score higher than 
steam systems. Thus the effective heat 
rate test does not truly measure overall 
system efficiency, and isnot an 

adequate measure of whether, in the 

aggregate, energy isconserved through

cogeneration. 

I 202.205(o1(2)(ii) Topping-cycleacilities using energy sources otherthan oil orn eturlo r e 

In the final rule. the Commission has 
decided not to impose efficiency
standards for qualification of topping.
cycle cogeneration facilities using 
energy sources other than oil or natural 

OTo computi acarwatiam faility's afttcl,

best rate. an assum ,tinismade that the thimal
output of the facility would liev to be suplplied inany evnt A of e w ld beemin qu.antty fu 

eeed to satisfy th. thermallad u the abene o 
cogeneration For example. ofe alea turbine
loppine.cycle coselmration featity wee ne
insialed aIconventnl stleam blleS would raliseutalie aion.With the appinctme system, slihtly 

more fue isburned to raia gleam a a 
pressure than isneeded 1,ruthe thwrmal procetm "re 

ieam isexpanded inaturbine. 5c'erathn selcticity and exhaus1,1ting steamnsol properemourer'the thermal pfuinafe hee eops 

imputd by d,,,ml t , ,upip t 
the fality by the electrcity generated.. 

*A Ikt of lctncily. for example. is worth mare 
than aIku f low prsure $ae.The stem,my be 

sd for heat. but it is not usefut for tiglttis or 
ed in,ae syass t. Tob. , t aerc Lw 

Ionocw coaept accurately r.' the 
asefumasa at ,,,ms fame .1 e . 

gas. The proposed rules contained 
standards for topping-cycle
cogeneration facilities using energy 
sources other than coal or coal-derived 
fuels. The efficiency standards were 
proposed in response to two concerns. 
First. some energy sources may be 
viewed as limited inaccess. Use of such 
resources by one cogenerator deprives
another, possibly more efficient 
cogeneration facility, of the opportunity 
to use the resource. Efficiency standards 
were proposed in order to ensure that 
the first cogenerator, to gain access t6 
the resource, would build an efficient 
facility in the absence of an effective 
market for the resource. 

The second concern dealt with a 
means of distinguishing a bona fide 
cogeneration facility from asmall power 
production facility with incidental 
recovery and use of steam or heat. The 
Commission believed that some means 
was necessary to prevent small power
production facilities from evading the 
statutory size limits. A standard setting
forth minimum production of power and 
minimum recovery of heat was seen as a 
weans of avoiding the qualification of 
"token" cogeneration facilities, 

Neither concern is,hcwever. relevant 
to the use of coal as a primary fuel. Coal 
is not characterized by limited access 
and Itcannot be used as aprimary fuel 
by small power production facilities,
Therefore. the proposed rule contained 
no efficiency standards for facilities 
fueled by coal. 

Most commenters addressing this 
question stated thi.t the proposed
standards were impossible to meet in 
many instances. More importantly,
commenters questioned the basicrationale of applying efficiency
standards. The limited access concept is 
complex, and some commenters missed 
the point, arguing that such resources 
are renewable or available in large
quantity.

EPA pointed out that the degree to 
which limited access may affect the sort 
of facility constructed is unknown. The 
effects of limited access, if any, are
likely to be site specific, and will vary 
with time. Even if these effects could be 
spelled out with certainly, the
specification of appropriate efficiency
criterin would be adifficult task at best. 

If astandard of thermal efficiency were 
set without detailed knowledge of both
the technologies and patterns of 
resource development, the probable 
effect would simply be to mtifle 
development of the resource. 

The Commission concludes that the 
proposed cure is far worse than the 

suspected ailment. In addition, as was 
stated in the discussion addressing the 
oprating stanuards, the 5 percent 

minimum amount of useful thermal 
output standard will assure that these 
facilities art bonafide cogenerators
under these rules. 

b
I 292.205cb) Efficiency standards for 
bottomig-cycle ocilties. 

The proposed rule contained a two
part eficiency standard for bottoming.
cycle cogeneration facilities. All 
facilities, except those using coal or 
toal-derived fuels, would have been 
requiked to meet the standards. The first 
part of the efficiency standard dealt 
with the heat engine. Inorder to qualify. 
a facility had to either convert 15 
percent of the reject heat from the 
thermal process to mechanical energy. 
or in the alternative, achieve 40 percent 
of the ideal Carnal efficiency with the 
working fluid temperatures experienced.
The second part of the standard simply
required an overall energy efficiency of 
60 percent for the entire facility.

Numerous commenters were critical 
of the proposed standards. Although a 
number of issues were addressed, a 
common concern was the counter
productive nature of efficiency
standards for bottoming-cycle
cogeneration facilities relying on reject
heat. It was argued that because the 
he,.t would otherwise be wasted. 
efficiency standards would serve no fuel 
conservation purpose. The only effect of 
efficiency standards would be a 
limitation on the number of bottoming.
cycle facilities which would be 
constructed. 

Moreover. many commenters noted 
that the overall energy efficiency 
standard of 60 percent was overly
restrictive, and in fact meaningless inmany instances. The overall energy
efficiency. as defined in the proposed 
rule. would be determined by the 
efficiency of the bottoming-cycle heat 
engine and the efficiency of the 
Industrial thermal process. Typically the 
latter efficiency is predetermined by the 
nature of the process and the design of 
the industrial plant. When bottoming
cycle cogeneration equipment is added 
to an existing plant, the efficiency of 
thai plant's energy utilization is 
irrelevant to the effectiveness of the
bottoming cycle. Furthermore. the 
measurement of overall energy 

efficiency required under the proposed
rules would be difficult, since such
efficiency mesurements are not a
conventionc! practice. 

The Commission recognizes he 
validity of these comments, and has 
therefore eliminated efficiency
standards for most bottoming-cycle 

cogeneration facilities. The final iule 
contains an efficiency standard for only 
those facilities with oil or natural gas 
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.upplementary firing. The need for 
standards in this case was 
acknowledged by several commenters. 

When supplementary firing is used in 
sbottoming-cycle cogeneration facility. 
more than reject heat isused to generate
electricity. Scarce fossil fuels can be 
introduced without the inherent 
efficiency advantages of sequential use. 
In order to restrict the potential for 
abuse, the Commission has adopted a 
simple efficiency test similar to that 
suggested by ont of the commenters. 
The standard relates only to facilities 
installation "4of which began on or after 
March 13. 1980. and for which any of the 
energy input as supplementary firing is 
oil or natural gas. Paragraph (bi(1)
specifies that the useful power output of 
the bottoming cycle must. during any 
calendar year. be no less than 45 
percent of the energy input of natural 
gas and oil for supplementary firing. The 
Commission notes that the fuels used in 
the thermal process "upstream" from the 
bottoming-cycle facility's power
production system are not considered in 
this efficiency test. Tile use of the lower 
heating value, consistent with the 
proposed rules, is advantageous to 
cogenerators in that the latent heat of 
combustion water cannot be effectively
recovered by any practical bottoming-
cycle technology currently foreseeable. 
1292.205tc/ Exemption from 

incremental pricing. 

One of the incentives for cogeneration 
isfound not in PURPA bu. in the Natural 
Gas Policy Act of 1978 NGPA).In 

section 20Wc). the Commission is given
the discretion to exempt qualifying 
cogeneration facilities from its 
incremental pricing program developed 
under Title IIof the NGPA. 

On September 28. 1979. the 
Commission issued final rules 
implementing the incremental pricing
provisions of the Natural Gas Policy Act 
of 1978.nThese rules provide, among
other things. that natural gas used by "a 
qualifying cogeneration facility" shall be 
exempt from the incremental pricing
provisions of the NCPA.MA qualifying
cogeneration facility isdefined in the 
regulations as a cogeneration facility
which meets the renuirements 
prescribed by the Commission pursuant
to section 201 of the Public Utility 
Regulatory Policies Act of 1978 
PURPA)."has 

Inihe case of botioming-cyce cogenertion in 
which etctric enraing oqu;pmntt is retrofitted to 
eIisiig sources of industrial rejeci heat. the daie of 
which insiallation begins t the date nwickhe 
retrofit tobegun. 

15 CFR Part UL 44 FR 57211(Ocl. A.1979). 
0t15Cs ,292.1a).

"is CFR 2,.2M •. 


Inthis paragraph, the Commission has 
set forth the requirements for exemption 
from incremental pricing, Paragraph
(c)(1) allows that any topping-cycle 
cogeneration facility which is a 
qualifying facility under |292.203(b),
and, if not already required to do so, 
meets the operating and efficiency
standards under paragraphs (a)(l)and 
(2)(i) of this section, or is a qualifying
facility under Subpart Eof this part- may 
obtain an exemption from incremental 
pricing for its natural gas use. 

Paragraph (c)(2) enables natural gas 
used in bottoming.cycle cogeneration 
facilities and which is not exempt from 
incremental pricing under Subpart Eof 
this part to obtair, exemption under this 
subpart to the extent that reject heat 
emerging from the useful thermal energy 
process is made available for use for 
power production.The Commision 

feels tha these requirements adequately 
reflect the goal of PURPA to encourage 
the efficient use of energy by 
cogeneration facilities. To the extent 
that a facility makes available its reject 
thermal energy to produce power, the 
Commission believes it should obtain 
the benefit of exemption from 
incrementala 

The Commission does not intend for 


the Comisi dointe ndeforyutilities could form a subsidiary which 
this subpart to iterfere with any owned small power production orexemptions provided under Subpart E c
Therefore, paragraph (c)(3) provides that cogeneration facilities. Such 
any person who obtained an exemption sbidir oul niuean 

i 
tit 

under Subpart Eis not affected by this wen t orial eei po e 
provision. Veneration or sale of electric power

G other than in connection with its 
Paragraph (cr(4) provides that natural ownership of cogeneration or small 

gas used for supplementary firingpower prduction facilities. Under such
cogeneration facility isnot eligible for an interpretation the subject facilities 
exemption from incremental pricing 
under this subpart. However. natural 
gas used for supplementary firing of a 
bottoming-cycle facility would be 
exempted under the Commission's 
Order No. 49-A, to the extent that the 
facility generates electricity which is 
sold to autility." 

When the final regulations under 
Phase II of incremental pricing take 
effect and the Commission can then 
better assess their implications, the 
Commission may wish to revise the 
exemptions from incremental pricing to 
cogeneration facilities, including the 
exemption provided in the Interim Rule 
under Subpar E. 
1292.205(d) Waiver. 

This paragraph provides that theCommission will consider waiving any 
of the standards described above upon a 

showing that the facility will produce 

1292.206 Ownership criteria. 
Section 292.206 isdesigned to 

implement the statutory requirement
that aqualifying small power production 
facility or cogeneration facility must be 
owned by a person not primarily
engaged in the generation or sale of 
electric power (other than electric power
solely from cogeneration facilities or 
small power production facilities).
Regarding this provision, the 
Commission notes that the Conference 
Report states that: 

lellectric utilities may participate inan 
entity which owns such (qualifying small 
power production or cogeneration) facilities 
with other persons, and such entity could 
qualify under these definitions. 

The test of this case iswhether the entity 
which owns the facility ispimanly engaged 
inthe generation or sale of electric power
other than inconnection with its ownership

the cogeneration facilities or small power 

Thus, either directly or through a 
subsidiary company. an electric utility
could participate in the ownership of a
qualifying cogeneration or small power 
production facility.

Several commenters noted that under 
literal interpretation of the Conference 

Report's :tatement. several electric 

significant energy savings. 
"Cosiece Repel on HR. 401L Public Utktq

US Order No 40-A.amises December 2V.191 R gulatory Polices Act of 1 7L H. Pap No. 117111. 
imDocket No. RUS-Kia 46 Fll in .m.L lega. 5IM Ca. 3d Sm. (11eS19). 
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would be eligible ,receive qualifying 
statu. 

The Commission believes, however. 
that the thrust of section 201 of PURPA 
isto limit the advantages of qualifying 
status to cogeneration and small power
production facilities which are not 
owned primarily by electric utilities or 
their subsidiaries. The proposed ruaTr 
providd that I.based on the proportion
of ownership by electric utilities, public
utility holding companies. or 
subsidiaries of ithemorihan 50 

"-ren~tof the entity which owns the 
cogeneration or small power production
facility is comprised of these electric 
utility
interestsytheniheifacilitiesntrests then the facilities arear 
not qualifying facilities. Ibis language 

been incorporated into these final 
rules: the comments on this sectionprovided no sufficient reasons in the 
Commission's judgment for changini the 

percentage. 

i 
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:ble Commission emphasizes the fact 

0,1 nothing in this program limits the 
Iie of utility ownership or operation

Iacogeneration or small power 
,Oduction faciities. The Commission 
rlei the statement in the Conference 

Rori that: 
it isalso the intention of the conferees 

tthefinition or "qualifying cogeneration 
,ility and "qualifying small power 

:uction faciliiy" will not be construed as 
hbitng or discouraging electric utilities 

" P colenerating3292.207 
Utilities may nthoeeqliyorhowever, qualify forUtilitiesmaynot, 

ithebenefits under this program if their 
tnhip interests exced the limits set 

onh inet s e c 
Both the provisions in section 

X17)(C][ii] and 3(18)(B}(ii} of the Federal 
power Act. as amended by section 2M 
djPURPA. use the term person in 
describing who may own a qualifying 
gegneration facility and qualifying
,is 11 power production facility. The 
Commission has incorporated the 
Owmership criteria under this section of 
the regulations and has used the term--

person-found in the statute. 
Afew commenters questioned 

whether a municipality (or any other 
ialency or instrumentality of State or
Federal government) falls within the 
definition of the term "person" as used 

i definitions (17) and (18) in section 3 of 
the Federal Power Act. It is the 
Commission's view that the term 
person." for purposes of qualifying 

stder this program, does include 
municipalities (or any other agency or 
instrumentality of State or Federal 
government). This view issupported by 
case law in which the courts have 
treated municipalities and other units of 
State and Fedral government as 
persons under other sections of the 
Federal Power Act. See. e.g.. United 
States v. Public Utilities Commission of 
California.345 U.S. 295 (1953); and Nerw 
EnglandPower Co. v. FPC. 349 F.2d 258 
(1st Cir. 1985). The cases touching on the 
issue of these agencies as persons are 
very expansive (see the California 
Public Utility Commission decision 
cited above which was decided by the
Supreme Court in 195,3) Therefore.
under past practice. the Commission and 
th courts have not interpreted person" 

to exclude a mui-cipality or other unit of 
Slate and Federal government from the 
benefits of any action of the Federal 
Power Act. 

In addition. in that there is no 
indication that the Congress meant to 
deny qualification to these agencies or 
lnstrumentalities, the Comnission finds 

"CmihW Report a HX. am. poti eUtlity 
Isislatory Po0,m Act of1170. ". . Pia.17M 

40. "tkCoq.. ad Sam. IV$). 

no policy grounds for denying these 
agencies or instrumentalities qualifying 
status Therefore. both as a matter of 
law and as amailer of policy, the term 
"person" as used in section 3(1711C)(ii) 
and 3(18}(B}(ii) includes these agencies 
or instrumentalities. The effect of this is 
to allow these agencies or 
instrumentalities the opportunity to 
participate in this program if they 
otherwise meet the standards for 
qualification set out in this subpart. 

Procedures for obta3'P 
qualifying510alus.qu292.2yinProtues finformation 

This section sets forth the procedures 
for obtaining qualifying status. 
Paragraph (a)(1) provides that a small 
power production facility which meets 
the criteria for qualification set forth in 
j 292.203 is a qualifyino,facility. As 
discussed above, the Commission has 
eliminated the m ind , = -case 
quaification procedure ontained in the 

a oextending the time for issuance of anproposed rule. 
graphI )[21 requires any owner 

or operator of a facility qualifying under 
paragraph (a)(1) to furnish notice to the 
Commission. The contents of the notice 
shall contain the information required of 
an applicant for'qualifying status in 
paragraph (b)(2)(i) through (b)(2)(iv) 
described below. The Commissioi, ", 
requiring such notice for purposes of 
monitoring the market penetration of 
qualifying facilities, in compliance with 
its responsibilities under the National 
Environmental Policy Act of 169. as 
previously discussed in this preamble. 

Paragraph (b) provides an optional 
procedure whereby the owner or 
operator of asmall power production 
facility may. should it prove desirable, 
file an application with this Commission 
for certification that the facility or 
nogeneration facility is a qualifying 
facility.The application must contain 
enough information to enable the 
Commission to make an accurate finding 
that the facility should or should not be 
certified. 

Specifically. paragraph (b)(1) through 
(v) provides that each application must 
(:ntsilm ,he name and address of the 
upplirimt and the location of the facility. 
a brief de~miplion of the facility 
incl:Ang astatement indicating 

whet',er such fazity isa imall power 
production facility r a cogeneration 
facili;y. the primary energy source used 
or to be used by t,%.Facility. the rated 
power production casacity of 0t, 
facility. and the ovmeamtat'e r' 
ownership by elect rc utilt'es. or public 
utility holdin, rC.oiintes. or by any 
person owned by oithvr. 


Applications by owners or operelore 

of small power production facilities 
must also contain the location of the 
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facility in relation to any other small 
power production facilities within one 
mile of the facility owned by the 
applicant which use the same energy 
resources, and information identifying 
any planned usage of natural gas. oil or 
coal. 

An application by acogenerator must 
contain the date installction facility 
commenced, adescription of the 
cogeneration of the facility, including 
whether the facility is a topping or 
bottoming cycle, and sufficient 

to determine that anyapplicable efficiency or operating 
apial fiinyo prtn 
requirements have been met. 

Paragraph (b)(5) sets forth tre 
procedures to be used by the 
Commission to determine whether a 
facility is to be granted qualifying status. 
It provides that. within 90 days of the 
filinp of a complete application, the 
Commission shall issue an order 
granting or denying the application. 

order. or setting the matter for hearin 
If no order is issued within 90 days of 
the filing of the application, it shall be, 
deemed to have been ante 

1it Cui. 11 ,-a rely on its 
existing procedures for any person to 
file apetition for reconsideration of any 
Commission action instead of employing
the protest procedure contained in the 
proposed rule. 

e n 
support for the elimination of filing and 
notic requirements for smaller 
facilities, acknowledged the useful 
purpose that would be served by a 
requirement that a larger facility live 
notice to the affected utility of its 
qualifying status and its intention that 
such utility purchase its power. 
Accordingly, the Commission has 
provided a requirement in paragraph (c) 
that an electric utility is not required to 
purchase electric energy from a facility 
with adesign capacity of 500 kilowatts 
or more until go days after the facility 
notifieu the utility that it is aqualifying 
facility, or 00 days after the facility has 
applied to the Commission under 
paragraph (b).

Paragraph (d)(1) provides that the 
Commission may revoke the qualifying 
status of a facility if it ceases to comply 
with any of the statements contained in 
ito application for Commission 
certification. The Commission may do so 
on its own motion, or upon a Iotion to 
reconsider any certification previously 
granted. In either case. the Commission 
will act only afte, providing an 
opportunity for ahearing. Paragraph 
(d)(2) provides that. prior to undertaking 
any substantial alteration of a qualifying 
facility, a small power producer or 
copmerator may. should it prove 
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desirable. apply to the Commission for a 
determination that the factlilty., as 
modified. will retain its qualifying 
status. 

IV. Effective Date 

The Conference Report indicates that 
rules respecting criteria for qualifying 

be prescribed as soon as
facilities in rerbedt"peson ay
practicale'"in order that persons may 
ascertain in advance of construction or 
operation of any facility whether or not 
such facility will meet the criteria 
established. The Commission believes. 
therefore, that good cause exists under 5 
U.S C.553(d) to make the rules 
promulgated in this order effective 
immediately. 

These rules have been promulgated 
under the Federal Power Act. as 
amended by PURPA. and. therefore. a 
right to rehearing exists under section 
313 of the Federal Power Act. 

(Public Utilit Regulatory Policies Act of 
1978. 18 U.S C. 2601. et seq.. Energ) Suppl%
and Environmental Coordination Act. (15 
U.S.C. 7 et seq.). Federal Power Act. as 
amended. 1 U.S.C. 792 et seq. Department of 
Energy Organization Act. (42 U.S.C 7101 et 
aq}). E.O. 12M. 42 FR 42. Natural Gas 
Policy Act of 1978. (15 U.S.C. 3301. er seq 1 

Inconsideration of the foregoing. the 
Commission amends Part 292 of Chapter
I.Title 18. Code of Federal Regulations.as set forth below, effective 
immediately, 

By the Commission. 
Kenth F. Plumb. 
secrt-s,-.. 

1. Part 292 of Subchapter K is 

amended by adding a new Subpart B to 
read as follows: 

I .lparts-Ouauttng Cogeneraionarid 
loan P Producbon FKac$ee 

1c. 
N2.201 Scope 
ZU.2 Defnitions e 
2.203 	 General requirements for 


qualifcation. 

32.201 	 Criteria for qualifying small power 

production facilities, 
2.205 Cniteia for qualifying cogeneration

facilities. 

OZ.2060wnership
cterai 

192.0 	 Procedures for obtaining qualifyin
status, 

Authority: Public Utility Regulatory Policies 
fict of 1978. (1mU.S.C 2801. et seq) Energy
Supply and Environmental Coordination Act. 
1S U.S.C. 7M1et seq }.Federal Power Act. as 
imended. (18 U.S.C. 792. et seg.). Department 
)i Energy Organiztion Act. (42 U.S.C 7101 et 
itq,). EO. 120. 42 FR 4M287. Natural al 
olcy Act of 1970 (IS U.S.C. 3 01. eo eg) 

Subpart B--Ouallfying Cogeneration
and Small Power Production Facilities 
f 292201 Scop. 

This subpart applies to the criteria for 
and manner of becoming a qualifying 

small power production faci;,ty and a 
qualif.ing cogeneration facility under 
sections 3(171(C) and 3(18)(B).
respectively, of the Federal Power Act. 
as amended by section 201 of the Public 
Utility Regulatory Policies Act of 1978 
(PURPA) 

f 212.202 ODetfitlons. 

For purposes of this suapart: 

(a) "Biomsass" means any organic 


material not derived from fossil fuels: 

(b)"Waste" means by.product 


materials other than biomass; 

(c) "Cogeneration facility" means 

equipment used to prcduce electric 
energy and forms of useful thermal 
energy (such as heat or steam). used for
industrial, commercial, heating. or 
cooling purposes, through the sequential 
use of energy;

(d)"Topping-cycle cogeneration 
facility" means a cogeneration facility in 
which the energy input to the facility is 
first used to produce useful power 
output. and the reject heal from power
prijduction is then used to provide useful 

thdmal energy: 
(e) "Bottoming.cycle cogeneration

facility" means a cogeneration facility in
whfch the energy input to the system is
first applied to a useful thermal energyprocess, and the reject heat emerging 
from the process is then used for power 
production; 

(f) "Supplementary firing" means an 
energy input to the cogeneration facilityused only in the thermal process of a 
topping-cycle cogeneration facility, or 
only in the electric generating process of 
a bottnming.cycle cogeneration facility: 

(g)"Useful power output" of a 
cogeneration facility means the electric 
or mechanical energy made available for 
use. exclusive of any such energy used 
in the power production process.

(h) "Useful thermal energy output" of 
a topping-cycle cogeneration facility 
means the thermal energy made 
available for use in any industrial or 
commercial process, or used in any
heating or cooling application: 

(i) "Total energy output" of a topping, 
cycle cogeneration facility is the sum of 
the useful power output and useful 
thermal energy output: 

(j) "Total energy input" means the 
total energy of all forms supplied from 
external sources other than 
supplementary finng to the facility: 

(k) "Natural gas" means either natural 
gas unmixed, or any mixture of natural 
gas and artificial ga& 
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(I)"Oil" means crude oil. residuil fuel 
oil. natural gas liquids, or an.%refned 
petroleum. products: and 

(m)Energ. input in the case of energ, 
in the form of natural gas or oil is to be
measured by the lower heating value of 
the natural gas or oil. 

1292.203 General roqulrementa for 
quialfcation.

(a) ,;mall powerproduction foci/itis. 
A small power production facility is a 
qualifying facility if it: 

(1)Meets the maximum size criteria
 
specified in I 292.204(a):
 

(2)Meets the fuel use criteria
 
specified in I 292.204(b): and
 

(3)Meets the ownership criteria
 
specified in 1 292.206.
 

(b) Cogenerotion facilities. (1)Unless 
excluded under paragraph (c). a 
cogeneration facility is a qualifying 
facility if it: 

(i) Meets any applicable operating and 
efficiency standards specified in
I 292.205 (a)and (b): and 

(ii) Meets the ownership criteria
 
specified in 1292.206.
 

(2) For purposes of qualification of a. 
cogeneration facility for exemption from 
incremental pricing, acogeneration
facility must qualify under I 292.2054c).

(c) Interim exclusion. (1)Pending 

further Commission action, any 
cogeneration facility which is a new 
diesel cogeneration facility may not be a 
qualifying facility.

(2)A new diesel cogeneration facilityis a cogeneration facility: 
(i) Which derives its useful power 

output from a diesel engine, and 
(ii)The installation of which began on 

or after March 13. 1960. 
1 292.M0 , sotll 
poer Productlef 100"m 

(a)Size of the facility--(1) Maximum 
size. The power production capacity of 
the facility for which qualification is
ouht. together with the capacity of any 

other facilities which use the same 
energy resource, are owned by the same person. and are located at the same site. 
may not exceed 0 megawatts. 

(2)Method ofcalculation (i) For 
purposes of this paragraph. facilities are 
considered to be located at the same site 
as the facility for which qualification is 
sought if they are located within one 
mile of the facility for which 
qualification issought and. for 
hydroelectric facilities, if they use water 
from the sme impoundment for power
generation. 

(ii) For purposes of making the 
determination in clause (i).the distance 
between facilities shall be measured 
from the electrical generating equipment
of a facility. 

CO Y 
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fa.ility which meels the criteria
itopping-cv e r.oge'eration facility in 	 for 

The Commission may 
r . .pio .. • qomairaticlilifiation set forth in 1292.20 1is a , ,lI l%m er.The on m ar . 

l pro ing im lr Tili' 11of the qiiifving fiirilitv r l o an0for good caus e' rm r~e eg in ien t lQ7t IN( ;IAI 121 Thr owner or operator of any 
.usep.'l The lie NaturalIG,.1% ihcY Art if" I 	

s rul's f.ilitY alify ing under thisParigraph
Part,, (f Comni.ii..*i, an 	 shall furnish notice in the Commissioniimass. 

porre Of the facility must Ih 
5 ~sti, renewable resoiurces. or any ifn 	 providfng the InfOrmahin art forth i 

Id The facilov meet the, oper.ing 	 .pr..d... h informtion h forthin 
and effit.ii n{.%standirdl inder piragramplh, (1l21i(1 through livrof this

u,,ination iheriuf. and more than 50
Cocent of the total energ\ input must be 

tI 211) of this section.pragraph ( oandt
pelerpse sources 

pryiediwirh1)I 
so which. section and is a qualifying faiy underm (h) Opthieil 


ma y t Paouhce t,wo cyN22.203t1li1lleoeneraho su je t
froAne primr nrgl 	 orApiclonfrGinissn nm isstion for picatusionfo
,S111theAnbasispit'of its energyntea.rlrontent. is50 

The facility is a qualifying facility rertificioi. Pursuant to the provininni 
rcet o moe hal be(-.1hiomss h we roeaoo hsprgahunder Subpart Eof this part. of the facility may file with this,risidered biomass 	 (2) Natural gas used in any boitoming.~zse of oil. natural gas. and coal by 	

Commission an application for 
ma% not. in the aggregate. cycle cogeneration facility, not subject Commission certification that thefaIit 	 to an exemption from incremental 

es'ed '25 percent of the total energy facility is a qualifying facility 

,outof the faciit during an. calendar pricing under Subpart Eof this part. is 
(2) General ontents ofapplrotuii 

eligible for an exemption under Title II 
year period, 	 The application shall contain the 

of the NGPA and Part 282 of the 
following information: 

Criteria for quallyk, Commission's rules to the extent that 
1292.-25 	 Ii) The name and address of the 

reject heat emerging from the useful 
Cogeneration facilities. 	 applicant and location of the facility;

thermal energy process is made
(al Operatingand efficienry 

aNlai"le for use for power production (ii) A brief description of the facility. 
standardsfor topping.cv lv' foriins-

including a statement indict. tinR 
31 Nothing in this subpart affects any 

Ill Operamin standard. For any topping-	 whether such facility is a small power
exemption provided under Subpart F of 

cycle cogeneration faclit'. the useful 	 production facility or a cogeneration 
thermal energy output of the facility 	 this part. 

facility:t 	 141Natural gas used for 
mus during any calendar year poriod. 

orll The primary energy source used 
supplementary hring in any

be no less than 5 percent of the total 	 or to be used by the facility:
cogeneration facility is not eligible 

energy output. 	 (iviThe power production capacity of 
under this part for exemption from 

(2)Efficiency standard. (i) For any 
incremental pricing. 	 lbeicilily; and 

lopping-cycle cogeneraton facility for 	
("' The percentage of ownership by 

which any of the energy input is natural 	 " (dl Waiver.The Commission may 

waive any of the requirements of j any electric utility or by any public 
gas or oil. and the installation of which utility holding company, or by any 
begin on or after March 13. 1980. the paragraphs (aI. (b) and (c) of this section 

Iupon a showing that the facility will I person owned by either. 
useful power output of the facility plus (31 Additional application

Lroduce significant energy savings.
one.half the useful thermal enery 	 requirements for small power 

. sncoutput. dunng any calenoar year period. production facilities. An application by
§12M2N OwnersNp crtilad. 

mutt: 	 a small power producer for Commission 
(a) General rule. A cogeneration

(Al Subject to paragraph (a)(2)(i)(B) Lf 
facility or small power production certification shall contain the following 

this section be no less than 42.5 percent additional information: 
of the total energy input of natural gas 	 facility may not be owned by a person 

(i) The location of the facility in 
primarily engaged in the generation or 

and oil to the facility: or relation to any other small power
sale of electric power (other than

(BI If the useful thermal energy output 
electric power solely from cogeneration production facilities located within on* 

is less than 15 percent of the total mile of the facility, owned by the 
facilities or small power production 

energy output of the facility, be no less 
applicant which use the same energy

facilities).than 45 percent of the total energy input 
source: and 

of natural gas and oil to the facility. (b) Ownership test. For purposes of 
(ii) Information identifying any

this section. acogeneration or small 
(ii) For any topping-cycle cogeneration 	 planned usage of natural gas. oil or coaL 

facility not subtect to paragraph (a)(2)(i) 	 power production facility shall be 
(4) Additionalapplication 

of ths section there is no efficiency 	 considered to be owned by a person 

primarily engaged in the generation or requirements for cogeneration faciliti s. 
standard. 	 An application by a cogenerator for 

sale of electric power. if more than 50 
(b) Efficiency standardsfor 	 Commission certification shall contaim 

percent of the equity interest in the 
bottoming-cycle facilities. (1) For any 	 the following additional informalm: 

facility is held by an electric utility or 
bottoming-cycle cogeneration facility for 	 Ill A description of the cotenersiy 
which any of the energy input as 	 utilities, or by a public utility holding 

system. including whether the facility is 
company. or companies. or anyorsupplementary firing is natural gas 	 a topping or bottoming cycle and 
combination thereof. If a wholly or 

oil. and the installation of which began 	 sufficient information to determine that 
on or after March 13. 1960. the useful partially owned subsidiary of an electric 

any applicable requirements unde
utility or public utility holding company

power output of the facility must. during 
has an ownership interest of a facility. z will be met: and29.2o0 


any calendar year period, be no less (ii) The date installation of the 1s010#
 
the subsidiary's ownership interest shall 

than 45 percent of the energy input of 
began or will begin.
 

natural gas and oil for supplementary be considered as ownership by an 
151sof th .ionaction. Within ,
 

firing. electric utility or pu5blic utilioy hsiding 
days of the filing of an applicatiom 60
 

company.(2) For any bottoming-cycle Commission shall issue an order
 
cogeneration facility not covered by 

ia'm granting or denying the applicattM

1292.207 Proced'rfoWsubparagraph (1) of this paragraph. 	 tolling the time for issuance oi A 114. 
4amn Stats.there is no efficiency standard. 	 or setting the matter for hearir. A 

(c) Exemption from incremental (a) Qualificatiot. (1, A small power 
order denying certification shall vdgM*

production facility or cogeneration
pricing. (1) Natural gas used in any 
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hprifr requirements which were 
pi 	 nil't . If no order is issued within IN 

iOf th, filing of the complete
"I t shilli, deemed to have 

1,,,n gr~iln'd.
(cl . .€ t~if iqirriotts for faclities 

,,t.k AIt'orniorr An electric utility is 
,i riquir,d t) purchase electric energy 

from ad .ilit with d design capicity of 
So kW or more until 90 days after the 
{~ilih% notifies the tilil: that it is a 
qulif-vinh facility, or 90 davs after the 
f,cilit has applied to the (Commission 
under paragraph (b) of this section. 

Idl HreiiotionoJf quolf*ving status. (1) 
The Commission may revoke the 

quilifying Atalus of aqualifying facility 
which has been certified under this 
section if such facility fails to comply 
oilh any of the statements contained in 
its applicatn for Commission 

crrtrifi:alin. 
iz 	 Prior to undertaking any 

,ulstmlntil alteration or modification of 
&qualifying facility which has been 
certified under this section. a small 
power producer or cogenerator may 
lpply I the Commission for a 

delermin.dion that the proposed 
slteratiin or modification will not result 
inarevu iion of qualifying status, 

Appent" I 
Not.-lhis Appendix should not be 

included in ih,- ts, of the regulations in the 
Code of Federal Regulations. 

Summary of Commntson Prliinary 
Environmental Assessment 

Genera. Numerous comments 
addressed the Environmental 
Assessment in general and discuss the 
need for a programmatic environmental 
impact statement (EIS). 

Some of the comments favored an 
environmental impact statement. The 
New England Chapter of the Sierra Club 
stated that it is in accord with the 
general thrust of the Environmental 
Assessment. However. it is concerned 
with the encouragement of those 
technologies which utilize non-
renewable energy resources and with 
those technologies which, if 
uncontrolled. tend to produce large 
quantities of pollutants. Therefore. the 
commenler stated that ageneric ElS is 
needed to examine the absolute 
environmental effects of the rulemaking 
inencouraging all the assumed "benign" 
technologies. 

This commenler also concurred with 
the suggestion that. pending issuance of 
ageneric environmental impact 
statement, the Commission should 
proceed with the implementation of 
rules and regulations under sections 201 
and 210 of PURPA. except for 
technologies which may result in 
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significHnl impacts as a result of the 
rulis For thf-s, technologies. the 
comments recnmmended that the 
Commission should proceed promptly to 

produce a comprehensive generic 
environmental impact statement. 

Southern Company Services suggested 
that while the requirement to file an 
environmental impact statement may 
temporarily discourage cogeneration or 
small power production. it appears to be 
the only procedure for determining the 
environmental acceptability of a 
qualifying facility,

The Solar Lobby endorsed 
preparation of an EIS only where the 

environmental consequences of a 
qualifying facility are clearly negative, 
This commenter recommended that the 
more benign technologies should be 
encouraged even while appropriate 

generic environmental impact studies 
are performed. 

Arthur D. Nadler Associates added 
that the environmental impact statement 
requirements should be kept to a 
minimum and be consistent with the 
small size of the facilities generally 
associated with those technologies. 

Other commenters are opposed to the 
idea of ageneric EIS. The California 
Energy Commission argued that the 
Commission's Environmental 
Assessment is adequate and that an EIS 
should not be required, particularly 
since any individual qualifying facility 

will receive State and Federal 
environmental scrutiny before it is 
constructed. 

The California Energy Commission 
also suggested that the delay in adopting 
these regulations while an EIS is 
prepared and issued would itself cause 
adverse environmental and 
socioeconomic effecta. Arizona Public 
Service Company and Brooklyn Union 
Gas Company concurred with the thrust 
of California's comment that. 
"Qualifying facilities will be delayed or 
not developed if the regulations are not 
adopted immediately. The failure to 
develop these qualifying facilities in a 
timely fashion will result in increased 
air pollution and adverse socioeconomic 
impacts from the increased consumption 
of imported oil and other fossil fuels 
during the period until the regulations 
are issued." 

The Missouri Public Service 
Commission stated that for residential 
cogenerators or small power production 
facilities, an environmental impact 
statement will work as adisincentive, 
hindering consumer efforts at alleviating 
the energy problem. This commenter 
noted that while section 201 end 210 
rules do have an effect on the quality of 
the human environment, it is a very 
beneficial one in that this program offers 

f Rules and Regulaflon. 

some viable alternatives for easing the 
energy problem. "As ,ttle interference 
by government with its agencies should 
be the goal so that American ingenuity 

and know-how can lourish." 
Pen Tech Management slated that the 

PURPA rules will not constitute an 
action that will significantly affect the 
environment. This commenter 
recommended that the Commission 
promulgate the proposed rule with 
appropriate modifications based on 
public comme'nt, but that it should not 
withhold promvlgstion of any part of the 
rules pending proparation of an EIS. The 
Commission shouid. in this commenter's 
view. review case-by.case. certain 
locations where environmental quality 
may already be below the standard (i.e. 
non-attainment areas with rt;!ird to air 
quality criteria), thus precluding the 

implementation of certain technologies. 
The Colorado Office of Energy 

Conservation suggested that a much 
more critical need than an EIS for small 
power producers isa social and 
economic impact analysis. 

Cogeneration technologies and Atir 
environmentalimpacts. 

With regard to cogeneration. the 
commenters generally suggested that 
diesel cogeneration in congested urban 
areas may have adverse air quality 
effects. 

Consolidated Edison. Boston Edison 
and Union Electric and separate 
comments by Southern Company 
Services stated that the proliferation of 
relatively small diesel cogeneration 
units installed in miential and 
commercial building would 
significantly affect the environment. The 
joint comments noted that each 
individual unit would likely etcape any 
meaningful environmental review by 
State and Federal environmental 
authorities under current regulations. 
and yet the cumulative impact could 
well be serious. It was asserted that the 
problem will be particularly acute in 
areas where the attainment of national 
ambient air standards already is 
marginal (most congested urban areas). 
and where increases in pollutant 
concentrations would restrict 
opportunity for urban development and 
economic recovery. It was further 
asserted that most of the cogeneration is 
likely to be diesel engines. which those 
commentaer stated emit larger amounts 
of some critical pollutantU. per unit of 
energy produced than do roperly 
designed central power station plants. 
The joint comments stressed that 
cogeneretion facilities isicharge 

llutants in non-buoyant plumes at 
roof-top levels which It was claimed will 
cause far greater pollution 
concentrations at street levels wher 
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people live and breathe. thin do the 
buoyant plumes from the high. free-
,landing stacks of powerplants.

One of the commenters. Consolidated 
Edison. stated that on-site electric 

generation using diesel engines with 
waste heat recovery systems is already 

an economic alternative to its electric 
service or. in some cases. a combination 
of its electric and steam services, for 
some 395 customers representing a 
combined peak load of more than 1.000 
MW. As additionai incentives are added 
to the already favorable tax and 
regulatory climate for cogeneration 
installations in its service area, the 
utility claimed that the potential for 
conversions from central station to on-
site generation could increase, 

Consolidated Edison cited several 
studies prepared at its request which 
indicated that nitrogen dioxide (NO,) 
standards in Manhattan could be 
contravened with the addition of as 
little as 240 MW of diesel cogeneration 
facilities in that borough Consolidated 
Edison also stated that the studies 
indicated that the primary annual air 
quality standard for sulfur dioxide (SO,) 
will be exceeded after several hundred 
more megawatts of diesel cogeneration 
capacity are installed. 

Thomas Casten. speaking on behalf of 
The Cogeneration Society of New York. 
criticized several assumptions used in 
the Consolidated Edison studies. First he 
stated that several of the cogeneration 
facilities which the studies assumed 
would be installed in New York City 
violate existing environmental laws. 
and. therefore would not be installed, 
Secondly. he stated that these studies 
assume that 75 percent of the 
cogeneration plants would be installed 
in Manhattan. where environmental 
impacts would be most severe. He noted 
that eighteen of nineteen existing 
cogeneratlon plants in New York city 
are located outside of Manhattan. 

This commenter next criticized the 
assumption that more than one 
thousand megawatts of diesel 
cogeneration will be intalled in the 
New York City area. on the basis that 
this figure seems to exaggerate greatly 
the likely amount of cogeneration 
capacity. In addition. he contended that 
the standards used far measuring the 
emiasions were those used for truck and 
bus-type engines which operate at 
varying speeds. He stated that a typical 
diesel cogeneration facility would 
operate at a fairly constant speed. and 
that. at constant speeds. emissions are 
about one-fourth of those produced at 
varying speeds. 

Finally. the commenter noted that 
these studies assumed that there would 
be no improvements in the environment 

resulting from other factors during the 
time that the one thousand megawatts of 
diesel cogeneration were projected to be 
installed in New York City.

Commonwealth Edison and 

Consolidated Edison suggested that 
noise produced by diesel engines is a 

very serious eitvironmental impact, and 
that the impact in any specific area is 
independent of the total n,.mber of units 
in any region. These commenters 
recommended that an environmental 
noise impact assessment be prepared 
and the appropriate noise abatement 
measures be included in the on-site 
diesel-engine installations. This could be 
done, they asserted. by requiring 
potential cogeneration facilities to 
prepare anoise emission analysis 
showing that the emissions would not 
contravene local or State requirements. 

Consolidated Edison. Boston Edison. 
Union Electric and Southern Company 
Services. Inc. recommended that in light 
of the serious environmental 
consequences which are likely to flow 
from these rules. it is incumbent upon 
the Commission to accompany its 
proposed rules with a draft 
environmental impact statement. 

Furthermore. Consolidated Edison. 
Boston Edison, and Union Electric 
suggested that an environmental impact 
statement should be required with 
respect to each new cogeneration 
facility having the potential for a 
significant adverse impact on the 
environment. The comments statld that 
any proposed facility having a 
generating capacity of 500 kW or more 
would have such an impact and should 
require an EIS. 

Brooklyn Union Gas Company 
surveyed eight companies with 
cogeneration facilities and concluded 
that no environmental problems have 
been associated with the operation of 
the facilities. The facilities obtained the 
required air emissions permits and have 
been operating in compliance with 
applicable air quality regulations. 

Penti Ailto. a consultant, suggested 
that all types of cogeneration facilities 
be permitted without an EIS. subject to 
periodic review of the system as a 
whole. If problem areas appear. then 
appropriate action could be taken. 

The New York State Public Service 
Commission proposed limiting 
qualifying status to suitable locations or 
limitinp, the density of qualifying 
facilities in any given area. 

The New York State Energy Ofice 
stated that an EIS is not necessary at 
this time. It proposed as an alternative 
that the Commision consider imposing 
a direct limitation upon the density of 
diesel cogeneration in large populated 
urban areas simos the preliminary EA 
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concludes that the number and density 
of urban diesel cogenertors determinesthe environmental risk. 

Small Power Production Facilities. 

Solar Energy. The Colorado Solar 
Energy Association stated that nearly 
all solay electric options are far less 
damaging to the environment than 
fossil-fueled or nuclear electric 
generation. He noted that 
implementation of PURPA must not be 
delayed by requiring the preparation of 
lengthy and time consuming 
environmental impact statements for 
renewable energy based qualifying 
facilities. 

Geothermo!Energy. The New England 
Chapter of the Sierra Club suggested 
that geothermal power production using 
hot brine sources is acknowledged to 
pose problems of air and water pollution 
and a potential toxic waste disposal 
problem. This commenter recommended 
that since there are no immediate plans 
for small power plant construction using 
hot geothermal brine (it is their 
understanding that such power 
production is currently uneconomic)' it 
seems unnecessary to promulgate rules 
to encourage its use prior to preparation 
of the generic EIS. 

Small-Scale Hydropower. The State of 
Vermont-Agency of Environmental 
Conservation stated that the small 
hydro summary in the preliminary EA 
was incorrect in stating that instances 
are rare where there is significant 
impact from fNcilities being added to an 
existing dam. It was stated that as in the 
Bolton Falls project. or at Ball Mountain. 
the impact of development could be 
significant in terms of water quality. 
fishery habitat and production. 
recreation, and possibly aesthetics. 

The New England Chapter of the 
Sierra Club suggested that run-of-river 
hydro installations suffer from the same 
siltation. turbidity. and biological 
oxygen demand problems as do 
generating capacity additions at existing 
dams. Because almost all new non-
Federal hydroelectric projects must be 
licensed by the Commission and 
environmentally evaluated on a case-by. 
case basis, this commenter concurred 
with the promulgation of rules allowing 
qualification of small hydroelectric 
projects at existing dams. Irwas 
asserted that run-of-river hydroelectric 
projects. however, pose an additional 
problem: the potential for diversion of 
water from existing channels. Unless all 
run-of-rivef hydro projects are to be 
enviromnentally evaluated on case-by
case basis, this commenter 
recommended that qualifying status be 
withheld until after completion of the 
generic ES. 
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Municipal Waste. Wheelabrator-Frye. 
Inc. sta:ed that the encouragement of 
small power production and 
cogeneration fueled by municipal solid 
waste does not constitute a,"major 
federal action significantly affecting the
quality of the human environment." This 
commenter stated that small power
production facilities which use such a 
feedstock produce a significant net 
positive impact on the overall 
environment since they reduce 
dependence upon highly polluting "open
dumping" practices and encourage more 
efficient community solid waste 
management practices. He cited as an 
example one of the projects sponsored
by his firm which has achieved waste 
volume reduction of more than 90 
percent through currently available 
mass combustion technologies. He 
suggested that the quantity of waste 
req,Jiring land disposal sites, ass result 
of processing through such facilities, is 
greatly reduced and more readily 
controlled and contained. 

This commenter also suggested that 
since current EPA standards governing

State implementation plans and new 

source performance procedures assure 

the conformance of such projects with 

the attainment of national air quality
standards. no environmental impact 

statement need be filed by these 

facilities, 


However. the New England Chapter of 
the Sierra Club stated that incineration 
of municipal wastes for power
production purposes presents a potential 
problem in the emission of toxic 
substances, especially the more volatile 

heavy metals like mercury. cadmium 

and lead. With the eventual issuance of 

EPA regulations implementing the Toxic 
Substances Control Act, these emissions 
will be regulated: at this time they are 
not. This commenter does not propose 
an exception for municipal waste, but is 
concerned that any Commission 
regulations which encourage the 
incineration of municipal waste should 
insist on appropriate control technology,

Biomass. The New York State Energy
Office and the Hawaiian Sugar Planter's 
Association stated that a detailed 
Environmental Assessment is not 
warranted for any of the biomass fuel-
already in use at small power 
Production facilities. 

The Hawaiian Sugar Planter's 
Association suggested that. in large part.
the PURPA incentives should operate to 
encourage sugar factories to make more 
efficient use of the biomass already
being burned and more efficient use of 
the steam being produced. 

The New England Chapter of the
Sierra Club stated that emission, soil 
With, fertility, and land use quatlions are 

present for biomass fuel. This 
commenter is concerned with the social 
effects of industrialization of 
agricultural areas induced by new 
biomass cogeneration facilities, 
"Biomass generally will provide
relatively small amounts of net energy 
per unit mass or volume As a result, 
encouragement of new biomass 
cogeneration facilities will tend to 
increase rural industrialization because 
high transportation costs will attract 
industrial cogeneratQrs to the source of 
the biomass." 

This commenter stated that it is not 
necessary to require an environmental 
impact statement for existing facilities 
or biomass cogeneration which use on-
site produced waste-such as sawdust. 
However. it was suggested that an 
impac, stalement for new biomass. 
based cogeneration facilities which 
import off-site produced forest or 
agricultural products for the purpose of 
cogeneration should be required.
"Cogeneration based on the use of 
stockyard wastes, kelp or similar 
sources need not be excepted if a
 
thorouqh generic EIS is planned."


The Solar Energy Research Institute 
suggested that it is amistake to group all 
types of "biomass" generating facilities 
together for environmental scrutiny.
Many biomass systems use biogas in a 
combustion turbine and have minimal 
environmental impacts. This commenter 
recommended that several different 
classes of "biomass'" facilities be
 
identified and that each be considered
 
separately.
 

The American Paper Institute stated
 
that it was concerned that the
 
Commission staff may not have taken
 
into account many of the environmental
 
benefits of burning wood and other
 
biomass fuels.
 

Potlatch Corporation suggested that 
the definition of biomass in the 
preliminary environmental assessment 
is unusual and narrow. "Well
recognized concepts of biomass include 
all plant material including by-products
of manufacturing. harvesting, and 
growing." 

Wind.Two commenters suggested
that the environmental effects of large
wind energy conversion systems
(WECS) can be significant. The State of 
Vermont-Agency of Environmental 
Conservation raised several problem 
areas. The first is that electromagnetic
Interference (as with radio or 
telecommunications) is an unknown 
quantity at the moment, with 
disagreement as to the extent of 
disruption that will actually be caused 
by a latge WECS. 

The second problem discussed was
road consthuction and site preparation. 
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especially on the fragile areas such as 
sites above 2500 feet in elevation. The 
wind energy resource appears to exist 
predominately at these higher
elevations, yet sites which may be 
desirable from a power point of view are
fragile and easily disrupted. Loss of 
vegetation cover and erosion of soil are 
two of the main concerns. 

A third problem raised by this 
commenter was that the noise pollution
and visual impact of the WECS were not 
mentioned in the summary of the 
preliminary Environmental Assessment. 

The So~lar Energy Research Institute 
recommended that the environmental 
impacts of large wind machines may
need more careful scrutiny than the 
preliminary EA acknowledged. It was 
asserted that difficulties with low 
frequency sound and land use impacts
need careful attention. 
iI occ W-Ms rLid 3-,ai-fsu st 
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quaol F:afion of new dual-fuel-'cr.C.:o,:.n fi ;e . fuel use criteria 
for q. !jirv , . -l ",irer production
fa:i!:.,s. nd ,'e cempton of 
qiial.%Ing fdcilities L-om sec.ions 2c and 
20 of !HeFedera! Pctser AcL 
EFFECTIVE DATE: May is. 19a0. 
FOR FURTHER INFORMATION CONTAC. 
Adim Wenner. Office of the General 

Counsel. 825 North Capitol StreeL 
N.E.. Washing!on. D C. 20426, {:02) 
357-9338 or 

Glenn Be cer Ofrice of the General 
C,-mnsel 825 North Capiol S!,.'eL
N E.. \*',so!,nglon. D C :c:6. [202) 
357-364. 

SLPRLE:..=NTARY I;FCR-,ATIo0c 
In thi rrailer or Small Pc%,er 

Production and Cogereration 
Facili*,cs-Rtle.s and E\emptions. 
Qual','yIng Star.2s c;2er granting in parl 
and denying in part reicay;ng of order 
Nos. 09 and 70. and amending 
regulations. 

On February 19. 19a0. the Federal 
Energy Regulatory Commission 
(Commission) issued Order No. 69. the 
"Final Rule Regarding the 
Implementation of Section 210 of the 
Public Utility Regulatory, Policies Act of 
1978" (PURPA) in Docket No. R1M79-55' 
The Commission received six 
applications for rehearing or 
reconsideration.8 

145 Fed 8id. =-14 JFabruar' 25. IBaa. 
'Southern Compny .ServIC&L Inc. 1ltarci1419M). Essex Development Aspocixon %,is-ch14. 

110t. Amencan Electric Power Service Corporahicis 
March 14.19J0. Edison Electric Institute t larch3LDEPARTMENT OF ENERGY 19l). Consolidated Edison Compan) and Boston 

Edison Company lIfarch 20. 19 0l and Cilo:'.do. 
Federal Energy Regulatory Ut. Electrc Assoaoaon. Inc. [April i. 1 
Commission The ommisson note, at. whi there a no 

expreu sIatutor) ribi. to r hcorin of rui iasued 
11 CFR Part 292 under section 210 of PO&PA. them is a statutory

tight to rtheaonng or rules sied terorction 31MI.rlDockets Not. RM7-54 and R U7S-55J 	 ofPU.RPA. ,hicbh em:enj.d hiFdr.atPoerAd
 
IF'PA' l)l I tl 7i-tt The
et | seclina

Sma PoerProucton OwifCon~miu$1ions viesi II Ita Congress. inSmal owr 	 the rnfoi.rmnstPodcton;Orerincotpos by rtference 

Granting in Part and Denying in (Part prm of the Freral PoierAct I%.clon .10h of
 
Rehearing of Orders Nos. 69 and 70, PC.RPA3.L)euminJiedCa,.c:,r ,u,ni.ro,aiAcl :1,'&b)The tcri-n,,
(Fnd Nwi.i! lelrui o C~
 

and Amending Regulations the rehiern end judc,d n ,ys pun lion of the

SFedera-IPower A 

e,. IS 1I O 1 o n ?L.l| I ud . M . O *Id . a c aseJtn O~l :I t h ,e ut , A dI 
Grnig nP r and De yn in. Par prc-ioirof thJ eu ofq.eraPo- e r ActU lr -'lb o£OENCYt: Federal Energy Regit'ilory 	 anot' ... 1 ra Ga c cto!:h.thCommission,. DOE. .. is of vetn leaO pos obrlto d us.aprrca 

Ac loNOrder grantin in;part and . e eparsilna theboundan a the o Acts. 

denying in pail re earinj or or]dr N. tnplemrnlatem of many' N PA Pro s.ons roguiA 

ct a
 
aeeincse of authornty unde t,mh the .. mAend tL
 

UUMMARY:F 


Rhanganano amen70n, regulatlonl.t. 	 coetduai F lizd by tnr bot) ot 

The Federal EnerAct NPA. .,. ;n. , 

SRegulatorGE Cnmn ad. atO.euCommission (Commission) u.. P:d 84-5w (5thCih 
hereby adopts an order graningin part The Catelli a r.nots tat se'iton 0 of flRPA 
and denying in part pe tions for NoL..n ande n ; -FE . o the under ba ad d Ap a 

no :7um . a yflentailecia O p JrPnljrA . trin iu 
amendment of Order .Nos. fg and 70. Interral.arcd e.~rcof .1 orityA esabisthe the 

The OFe amends tour secaonl of the cIcn. ad p:M.eduresby sshtr.ba€oJenera:un or 

Commissions rules in o mming Citat'ps,., rrIuc:. f 5th.ssmaio 	 n5 .tior 
gmn Linent . .ivey on P MRPApOver pd'a. :on The 	 Cqhatif- hat i Z0 of 

and ',!" raey fn ai.d .-* ad ' try
rAis. :...in~ e I e d rni!;nn of" "to: tr, .ry ,. c.o.'; , ',.of a .. . ,

Comi-tionsrlesin- avir; safl smal rvo r rouct. fcnio.'p y loo am ; a'

input." oi1 i-A :o;i ii nr~.s for 	 rar:.';._t2' o :. %tpni.ec!*mr:-* 

V -J 
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0- 1..r.,19I) th- Co':7i.. .!on 
is4 .- 1 in Doc, I No RMI',--: Ord.,r 
No 7U. !he "Fin,il Rule Est~bliih n 
Requirements and Procedures for a 
Determination of Qualifying Status for 
Smal!Power Production and 
Cogeneration Facilities." 3That rule 
established criteria and procedures
whereby small power production and 
cogeneration facilities could determine 
if they were eligible to receive the rate 
benefits and exemptions set forth in the 
Commission's rules implementing 
section 210 of PURPA. 

The Commission received four 
petitions for rehearing of Docket No. 
RN179-54.' 

With the exception of arguments 
discussed below, these applications 
raised no new matters of fact or law. 
Order No. 

Interconnection 1 292.303(c). 
Consolidated Edison Company (Con Ed),
Boston Edison Company. and Edison 
Electric Institute (EEl) recommended 
that the Commission determine that the 
interconnection procedures set forth in 
sections 210 and 212 of the Federal 
Power Act (FPA) are applicable to 
qua!ifying racilities, rather than 
requiring.-! 'ctric utilities 1o Interconnect 
with a q..a "ying facility ai an act 
included within the obligation to 
purchase. and not requiring an 
evidentiary hearing and the rendering of 
:ertain findings required under sections 
ril and 212 of the FPA. In the final rule. 
he Commission observed that section 
112(e) of the FPA provides that no 
"'ovision of section 210 of the FPA 
thould be treated as an exclusive means 
:fobtaining relief.'The CoWmImJsion 
nterpreted this provision to mean that 
he existence of any authority under 
mction .0of the FPA to require 
aterconnection should not be 

tounotes continued from lut mi 
,flem and exempts qualifimng lcibues from 

utau State and Federal replat.-The
tnaions.hp bettee the FPA and PU.PA inthiseecoedins isthu simiar to tw ~ N. C

mdoe th is ste reasons inEcu.f.-.h N 
ias will be morer *iy detinsted. and the task 
ieperatlns seci.'osintienL e. .1 be obvsIed. 
I[se ndesmakins 4resubjet I reiew i the 
fm . Comm'-;,ian eecs that anyTheor 

W"ueof its ord r on rte nng in Docket NO&h5ss and 1c's-s&wou occur inte Courts a 

4peei pumsuant tosectlo 313(b of te FP.k 
'14ru -s (t,,ca 'sl .o 
'lestei Company Services. Inc. (April 11. 
. n ioo (Ap 14.Consolidated Company

titon o,,,a 14.". Slgmeon as Company (Apri , 

'Soction Z2lel o the FPA states thatno 

latuoa of sect,,, zo of the FPA uhaU be reued 

mequiring
o a peonn to utilize the authorityimee t n,l ,lI l1 oi e ofranyfauthority of 

inte.:preted ai exclusive of any other 
intercon.ection authority available 
under any other law. The Commission 
intenpreted section 210(a) of PURPA as 
providing a broad grant of authority to 
prescribe rules necessary to encourage 
cogeneration and small power 
production. including the authority io 
require interconnection, 

In their application. Con Ed and 
Boston Edison argued that the fact that 
Congress prohibited the Commission 
from exempting any qualifying facility 
from the provisions of sections 210 or 
212 of the FPA renders moot or 
irrelevant the express ability of the 
Commisison to resort to other authority 
to require interconnections. They state 
that while section 210(a) of PURPA 
provides the FERC with a broad 
mandate to prescribe rules as it 
determines necessary, the Congress, in 
section 210(e) specifically prohibited the 
Commission from exempting any
qualifying facility from the provisions of 
sections 210 or 212 of the FPA. As a 
result. Con Ed and Boston Edison claim 
that to read section 210(a) of PURPA as 
granting the "very authority specifically
denied in section 210(e) of PURPA is to 
render the latter subsection utter 
surplusage." 

The primary question arising from 
these claims is the proper interpretation
of section 210(e)(31(B) of PURPA. which 
provides that qualifying facilities cannot 
be exempted from sections 210. 211. and 
212 of the FPA. 

Section 210 of the FPA grant* to 
electric utilities. Federal power 
marketing agencies, and qualifying 
congenerators any small power 
producers the right to apply for a 
Commission order requiring 
interconnection. The "taqet" of such a.n 
Enterconnection order can be "any 
cogeneration facility, and small power
production facility, or the tranmision 
facilities of any electric utility."'

Thus. in the procedures set forth in
sections 210 and 212 of the FPA. 
qualifying facilities may either beuclifyinrerunegfacn 
applicants for interconnection orders. or 
targets of such interconnection orders.
These sections corJer upon qualifying
facilities the right to apply for 
interconnection orders; they also impose 

0 uon qualifying facilities the obligation
and liabilty to be subjected to 
InticLonnection orders. 

Section Z10(e) of PURPA sets forth
categories of State and Federal laws 
i.t which qualifying facilities can be 

exi.mpteJ. The intest of tids exemption
is to renii, e the burden associated with
ben subjected to regulations asanmmtone n uj ce o r g l t o ja n1 8 l
 

Utility -lold:ng Comp;:ny Art. and Slote 
laws regulhling rates and financi-l 
organizations of electric utilities. The 
Joint Explanatory Statement of the 
Committee of Conference (Conference 
Report) accompanying PURPA states 
that rate r-8ulatinn of qualifying 
facilities is to be done in a "less 
burdensome manner than tIra.itinn'! 
utility.rate regulation."1 It further notes 
that 
[tlhe establishment of utility type regulation 
over (cogeneration and small power 
production facilities) would act as a 
ignificant disincentive to fims interesled in 

cogeneration and small power production.' 
Thus, by exempting qualifying

facilities from this type of regulation. 
Congress relieved them from Liabilitits 
and requirements to which others (vir.
non-qualifying facilities) are subject.
Use of the, word "exempt" in this 
context is consistent with its definition: 
"to release or deliver from some liability 
or requirement to which others are 
sublect."' To "exempt" qualifying 
facilities does not mean to deny them a 
privilege or right to which they would 
otherwise be entitled& to exempt cmans 
to relieve of undesirable responsibility 
or obligation. 

Sections 210 and 212 provide that if
 
the Commission mekes certain
 
deter inatona, it can impose 
obligations on qualifying facilities. 
including requiring the physics; 
connection of the qualifying facility with 
the applicant. the sale or exchange of. 
electric energy, or an increase In 
hwnmission capacity necessary to 
carry out these prbvislons. The 
Commission believes It is from these 
obligations that section 210(e)(3)(DJ
provides that quallying facilities may 
not be exempted. Unlike the 
interpretatlon proffered by Con Ed and
 
Boston Edison this reading comports

with the plain meaning of the statute
 
and with the accepted use of the

language. And because qualifying
facilities remain liable to being a tr"p
to an order under sections 210 and 21120 nd=1
 
of the FPA. section 210(e)(3)(B) is aW 
"rend,!qed1 utter surplusage." '
 

Under Con Ed's and Boston Ediso's
 
reading, sictlon 21#e](3)(B) of PURPA 
would ala, mean tisat quallfyint. 

facilities may not be exempted
applying under sction 210 of the PA Is 
te Commission r -an order , ph' 

,C,,, f,,ft a le . P kU lf 
IC PoCl AtGof K&?WX.I. Ifm
 

Nth Ceq.aSi Sea. V(NM 
' 

.ec- 21 
tl"Geg any other autthoty of the Coemseaca Cm Ed sad likewoe apu ow L

,!wt u at211,,in oany of electric utility under the FPA. the Public (UM 
Irlas 0


MYGthe, PfoaLSaoO aOfLAw. 'Section Zl(aM INAL Federal Power Act 
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oterconnection. The Commission notes
that the ability to apply for an 
iterconnection order is not a duty, 

5iability. or requirement to which a 
qualifying facility is subject; it is agrant 
of standing to request the Commission 
lo impose an obligation on another party 

a target of an interconnection 

Under Con Ed's reading. the 

;ommission may not "exempt" 
a 
;ualifyinrg facility from this statutory 

ptivilege. Since, as noted previously, to 

Ixempt means to relieve of liabilities,

pid not be excluded from rights or

rivileges, (his Interpretation does notgem consonant with 1he plain maninitthe statutory language. 

Tmansmission I c2-303(d). Southern 
ompany Services Inc. (Southern;mpay, sated that I 22.30()
Ippears to prohibit an electric utility
rnsmitting from a qualifying facility to 
Inother electric utility from levyin, a
ransmission charge. This nterpretation
jnot the one intended by the 
ommission. The sentence In qut:tion
lates that " tJhe rate for purchase by
0electric utility to which such energy

transaridted **hafl not indude any 


jtended to lift the amount that the." 1hi ph aseIsrgesfortra smi sio
ity to which electric energy Is 

tImately delivered must pay. This 
Jntence provides that the purchasing 
ty need purchase this energy at a 

te which reflects the costs Itcan avoid 
aresult of making such a purchase.cu to de;d that any co t i rred var 
energy to it are the responsibility of 
seling qualifying facility. (The
smitting utility may, however agree 

rsome or all of the transmissionI t s . ) 
The Commission does latend that ant utility which trnnuL energyrtri s euntirgiytht ys mi

'a qualifying facility to another 

tric utility be permitted to receive 


abursement for this transmission 

rice. As noted by Southern Company

abices, thieintent is
expressed in the
amble. where the Com a stated*
the case of electric utilities not subject to

jurisdiction of this Commission. these 
rsmission) rges ou~l be dermined 

rappicable State law or regulationohmay per ita eem nt be~ ,e dwith 
ayperit agreeentbewee nuthy

transmit, eeand captciy withyt 

." raits aityn apaecty utitth
at of the qualfingft 

Intothe Commission's Forusction 
ir Part 1 of the Federal Power ct t 
_.___ 

'kId*4d. t ability to aiPy I ,-esOdftL as oulgatima wheal or &ma pweto w 

Ito0=1red upon qualm 1ifyidm
f thueH=6don Er being an applicat i- manapont 

htcm betwean aecuona oand n21=dthe FPA. 

Regulations 

charaes v%.1be determi;ned pursuant to Pm
.1Co.2mi 
Southern Compdny recommends that 

these provisions be udded to section 
292.303(d). in place of the senlt, 7 e 
which provides that rates for purchases
shall not include any charges for 
transmission. The Commission believes 
that the provision as issued is 
acceptable- With this clarification. the 
proper interpretation should be clear,

Exemptions I 292.601(b). On March 
19. 1960. Essex Development Associates 
(Essexj filed a Motion for Clillcation 
of Order No. a0. Esex observed that theCommission did not exempt qualifyingfacilities from ectio 19 and 20 of theFederal Power Act (EPA or ActJ. Essextta'ed thaI these sections provide the 

Commission with discretionary
jurisdiction to regulate rates and theissuance of secuities by licensees under 
Part I of the Federal Power Act. Essex 
contends that the intent of section 210 of 
UPAadoOreN , toagencynPURPA and of Order No. 1%is toeliminate utility-type rrjulation of 

cogeneralora and s all power
prOducers, without regard to the status 
of the facility as a licensee under Part I
of the Federal Power Act. Essx 
requests that the Commission amend 

O derNo.ag o e emp qulffingSectionfacilities from section, 19 and 20 of the 

regulate a qualffying small power
producer.

It should be noted that etion 
210(e)(3)(C) of PURPA provides that noq aliy in faci itymay be exempted 

from 
• any lcense or ermit requirment

under PartI of de Federal Power Act. any 
re~ t.or p er m i t r ql u threion under such Act misted to such a 

necssea7 ,011 ,-to enforcement of anysuch reqrmenwh i c t r a 
The threshold question Iswhether this 

section should be Interpreted to prevent
the exemption of qualifying facilities 
from sections 19 and 20 of the Faderal 
Power A ct i 

The intent ofrsectin 21(e) of PURPAand of I 2916M1 of the Commission's
 
an xempiof tomuon 


a 
facilities from the Federal Power ActJ, I r gula InOrderu ility -typ~e onto remove the disincentive associated 

No. K, the Commission exempted
qualifyin facilities from cost-of-srvice 

onofrts n i ieation of rates and rom regulation
of securities to which jursdictional . 
public atilties are subject under Part 1
of the Federal Power Act. In addition, 

Oede ,n. i tL'IftW M Wp " 
.ck en~f R pw tilitypRegatoy PoJCe Aut ef j.a, t Ala 
Cae- SP~m.mw 

FPA. or that the CommissIon waive Its 
rights under sections 19 and 20 to 

within the Stdt'Jtr'y para t.rs. theon e '.-ped qua'.ityxg 
facilities from rgldion d electric 
ftilities fnder the Public Utliy Holding 
Company Act, and from Slate regulation 

of rates and financial organization.
Regulation nder Part If of the Federal

Power Act chiefly involves regula don of 
rates and fiuancial organization., while 
regulation under Part I of the Act 
concerns the licensing oflydroe!ectric
projects. A licensed project under Part I 
of the Fede:al Power Act may also be a 
qualifying small power producer, if it 
meets the size and ownership
reqt;r-ments &t forth in Order No. 70."In pertinent part, section 19 of theFederal Power Act Jrovidesi that, as a
condition of a license, a licinsee 

"developing; transmitting. o"distributingpower for sale or use Inpublic aervice.shall abide by the r,-te and service 

regulation of any duly constituted
 
Of the State Inwhich such
service is provided. If power inprovidedIn aState in which there Is no 

authorized regulatory commission to 
regulate the rates for sales of power, or 
the Issuance of secarides by a license,
jrdiction isconferred on the
Commission to reulate thesematters. 

the FPA provides that .
with regard to power from a licensed 
project that ente Interstate or foreign 
commerce. the rate charged shall be 
reasonable. nondiscriminatory, and 

Ju to the customer." and all 

210 o f 

unreasonable discriumnatory anda ted has notiethautIra Sate fec~ ,
unjust rates are prohibited. It provides 

established acommission to enforct 
these requirements, or to regulate the
Issuance of securities, or if any parties 
appropri a te re l at nio u.risdictio n is 
or States are unable to agree on 

conferred on the Commission to regulateese ac tivi ties . 
rMe Commission observes that most
 

of the provisions of Part I of the Act
 
Impose conditions and restrictions oa
 
the construction and operation of 
hydroelectric facilities, which require
that licensed projects comply withcomprehensive development of the
nation's waterways. As aresult, the
Commission perceives no Inc "insisteq"Sc~r U s ed,a Caa 'un J.,. 

provides that a ci1ttycmanot quwat/if .,,mPercent ofte equity latr, Inan fa-ti a,
hodb seea e wLdftwi uL wt Mheid yam l,,Ie =Q pMi! "es€ y,tht.
,powsul am capait eta qu ury,
hift my Wexceed u WALL Pnua w
I mum NaK.*j. ealy man pow, 

A"u'Fedea Powg . &aedtc tI11 111 Clmseay A L, tolesadte a 
wom Imls betwee n 0 ep.wfi6d-wmL Staem smtit and keu 
d5ttleVabic UtUlit HeldWj Cmpl Aisd " 
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ine'.n.ping licensid p~onjicts that are 
qualvn'rig facilit;es from State and 
Federht repul.ltor o1 ra'es nd ficancial 
o0,:rr-za*,ion and n.id'.onr!;nin, Federal 
regulation of the physical structure of 
such far-lttl.ps -,nd thc. -.ar.ner of 
opvratiir. Tl.e Cn rnirssion beieves 
that the t;:!&rtion on exemp!ion from 
he Fede'a; Pv , er Act set forih in 
sectinn Zl;c)(3)[C) of PL:RPA was 
intended to ensure that licensees comply
with the req.,:rernents conce,"ing 
comprehensive rdevelopment ad 
waterways. r,d ensure that they do not 
build or operate h. droelectri: projects
in a manner inconsistent w-th the public 
inlerest. 

Nowhere lr-islative history of 
,section 210. or in the Con'crence Report.
does there appear any indication that 
qualifying facifities that are licensed 
hydroelectric projects were intended to 
be singled out for utility-type rate or 
securities regulation. To subject these 
licensed projects to such regulation
would be inconsistent with the intent of 
this section of PURPA-to encourage 
cogeneration and small power
production. Thus, the Commission finds 
no basis to rubject small power
producer licensees to regulation under 
sections 19 and 20 of the Act. wen they
would otherwise be exempted from 
ozility-type regulation at both tbe 
Federal and State levels." 

Moreover. the Commission finds no 
basis to believe that section 210 of 
11RA was intended to grant 
exemption from the regulations of rates 

-'r7ncomnaifon oieemn that e," 9 
nemplu omow OilS p visioli Were not 1il itbe residual gant o autho cly uo e Com msisoc
 
ml forib in sections 19 and 20 i onsltteot wil tho 

e. end exempro pr~vssionv of Webm=of 

RUtP . and wit, Order No. a. Scoa nol 
providesihat rates fo purchases from quaifytng 
(ctilities shall be "Just and reasonable t 
dectrnc consumers of the electric utdity and in tlie
public ierst, and sh ll not discrimtnate aains 
rAlityng facRlle,.- Section a 

es statutory requirement. Settia anofi 
PLuPA ni. ,an294 iralas Ad"of the C 
inquire that. riltiin orw yewatr si Whrasomaicts 
Wses take effect. each State risnato.r mtty
6unptenumt Therules isucl by the Comimnssim 
rtqdun. rates for purchases and msals ofetectri 
meres and caac!t)' betwen qualiinS faciutim 
iad etectinc utilities. After Stale impleoenstics
takesplace. compliance with secion t6ed'
,,,,,das Smtorefatinin,=t ruil,.a,,e 
SUduasFederal relutation-oed be 

ornuplhed through the qite's proga,m 
*plealentuil section 210 of PU)tPA. and Oi No. 
0 Suiflarly. &ereqwmneenn out forth Inaection 3 

ardin Lbe rates fm power fromtlTcanws peroec 
ire not inconistent with the requinxmenta of 

Oction 210 of PURPA. or Order No. U Attim. 
Ittulatuo ndmacection 210 of PtJXPA wouldrtaututte vehicle for tlu~twao =w wam 0 
I the Ac tFw quaaying smal pow prIducti
,ililie g$ralr thanam ln.wh 1dbinr iw 6 
4"-c to Conmsiiu a dictica nder Isart ldheFdeanPower Am t 
utablishrae for psrchage In accordance with thse 

%odedcost principles set fc.-ik in I -'4., 

and financial oryan'zation. and yet to 
retain te authority to irnpzse rLc;j.iun 
of rates and (he issuance of secur.:.es 
I'm one class of snall poA er producers. 

Rules of stat'-ioryco=!mcdian
ind~cale that tie Comm, :on should 
look to the object to be a:-.rrp! shed. 
and t~e er s souglt ,o be remedied." 
.Mrevver. a .z'atule should be cotstrued 
so as to effect its pu, .ose." The 
Commisson tas cited the reference is 
the Conference Report regarding Its 
disincentives associated with "utilty 
type regulation." It further .tes the 
Conference Report statement that 

111t isnot the intention of the c.inf'.irees that 
ce nr.-atior, and snall p.lj4e '.,odlicers 
become ,ubject to the qtpe of 
examma'ion that is tradtinal1a, given to 
elec~tjc utility rate appliratons to determine 
%hat is the lust and reatonable rate tbal they 
should receive for their electric power." 

The authority contained in sectinns 19 
and 20 of the Federal Power Act would 
reserve to the Commission the authority
to impose this type ar utility regulation 
on qualifying small power producer 
licensees. The possibility that such 
regulation will be imposed could reduce 
the encouragement of development of 
small power production which the 
Congress, in section 210 of PURPA. and 
the Commission. in Order No. M. 
intended to provide. For the reasons set 
forth, the Commission finds it 
appropriate to exempt qualifying 

facilities from These sections of tbea 

Federal Power Act. 


Accordingly. the Commission amendsI 292.601(b)[li. to as to exempt
qualifying facilties from secrions 19 and 
20 of the Federal Power Act, 

Order No. 70 

Definilions I 292.20M. Sections
292.202(i) and 292.20ZU}, define the 

"total energy output" and Zotal energy 


Input- ofa qualifying facility. Dividing

the total energy output by the total
eneigy input indicates the efficiency of
the facility, 

In I 292.202U) of the final rule, energy
obtained from supplementary firing was 
inadvertently excluded from thedefinition of total energy input. Since 

energy from supplementary fixing was 
not excluded mrn the definition of total 
energy output the rule would distort tM 
efficiency of facilities n which lrge 

amounts ofof energyt are supplied from
supplementary firing, making them 
appear more efficient than they am.

To correct this unintended result, the 
Commission is amending the definition 
of total energy Inpul to that Itincludes 

C I &,f 3 
,d 


"C'infent VReport .. Pio mtee 13 a. aW. 


=ner.. supp!ed .r:m supp.,cealary 
ft!ing This chlnge wil be accomplished 
b%dt,1t*ng the c!euse "other thal 
supplementary fri.ng" from the 
definilion of total energy inpel.

O:"nerk.tipI Z.206 b). Souhrem 
California Cas Company (SOXC) and 
E.zabetitown Cs C.,mpany 
(Elizabcthlownlconiend that 
I 292.206("bl of tIe Commission's rules 
erroneously exc!ude from qualil'ying 
status facililies owned by pub-ic utility 
holding companies that are no, en;.ged
in .he generation or scle of electricity 
other than r:om cnre.-.catioc, f cilit~es 
or small power production facilities 
Elizabeflhown siutes that the rILes do 
not prohibit a gas distribu:w'n utility 
from owning a qualfying facility.

Sections 17JCfii) and 1t(B)lii) of the 
Fedena Po-.%e .Act require the 
Commission to limit qualifying status to 
facilities "owned by persons not 
primarily engaged in the generation or 
sale of electric power." Section 292.20S 
of the Commlssion'u rules prohibits 
public utility holding companies from 
owning more than 50 percent of the 
equity interest of a qualifying facility. 

The Commission did not intend to 
prohibit companies without any olectric 
utility Interests from owning qualifying
facilities. Howe'er. because public 
utility holding companies ire subject to 
many special restrictions, before 
changing this provision of Its rules, the
 
Commission believes it appropriate to
 
consult with the Securities and
 
Exchange Commission to determinewhether permitting gas holdng 
companes to own qualifying facilities i 
consistent with that agencys regulation 

Of holding companie.
Fuel Use | 292.200,1b)[1). Southern

Company takes excepion to the fuel use
criteria employed by the Commission in 
defining a qualifying small power 

production facility under I 292.204(b) of 
the rules. In the proposed rule. the tern,primary energy seurce" was not
defined. In response to several 
comnents that s:undards should be 
established for determining the primary 
energy sourn.', the Commission requiredin I 292.204(b)jt: of the final rule that 
more than 5o percnt of the total energy
input of a quelilyn&facility be from
biomass, waste. enre, rable resources, or 
any combination thro. 

Southern Company states that a small 
power production facility which utilizes
biomass. waste. or renewable resources 
as its "primary energy sourcl" no more 
than 51 percent of the time. complies
with the "sole use qu"iment of the
PURPA definition. Southern Company 
contends that this standard should be 
elimiraed in f-vor of a stndard which 
requires a small power production 
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facility to use ahigher perceraae or
renewible resources waste, or biomass. 

Two pru,,isions or the rules are 

involved in this issue. Section 

I 292.204(b)(2) provides that the oil. 

natural gas, and coal used by a

qualifying facility may not, in the 

aggragate, exceed 25 percent of the total 
energy imput of the facility during any
calendar year. As discussed in the
preamble "comments received 
indicated that effective use of biomass 
or waste as fuels can require that as
much as 25 percent of the heat input be 
from fossil fuel. To assure that these 
renewable resources qualify for the
itatutory benefits, the Commission 
adopted the "25 percent rule." 
As noted above. t 252.204(bj()(i) 

the total energy input to a qualifying
small power production facility must be 
biomass. waste, renewable resources, or 
any combination thereof,

At this time, the Commission believes 
that there are virtuallyuno eligible Fuelsyo,rce" 

uhiifyire feacily e iaus ifa it 
uailifying facility to fill it
the hiatus if
:crives 50 percent of its energy inputkom biomass. waste or renewableeosurces,and 5 percent from oil 
atural gas and coal.re Commission 
,ill accordinlyamend this provision of
irlecoruilye thi provtsio ofa the burning of biomass or waste canLarule to require that at least 75 percent
if the total energy input of a qualifying
mall power production facility be from 
domass. waste, renewable reources, or!nycombination thereof. 
§ 292.204(b)(2). Southern Company

lso contends that the Commission's 25 
ercent limit on fossil fuel use by
ualifying facilities is too broad, and is 
iconsistent with national energy policy.
outhern Company argues tIat theshouy Ig p

Commission should adopt individual 
standards for ach category of fossil fuel 
ne listed in section 201 of PJRPA, as 
appeared in the notice of proposed 
rulemaking.

The Commission rejects this petition,
The Commission based the 25 percent
standard on the comments filed which 
generally favored a uniform aggregate
standard. Commenters argued that 
separate standards for zcartups, flame 
itabilization and outages arz: 
mnecessarily burdensome. They also 
daimed that some small power
troduction technologies would be 
everely constrained by one of the 
uandards while requiring little or no 
ossil fuel for other purposes. 

wOrder No. M supm. mieo at 3 u
07Twse cancrie, inlude Nei used ror{lpl

ir1up. testing flame stabitixticn. and ntUol 

,
ke. sadd eq ientallsatOafome rentulp-ltage ndrsen~ 
*IwokdaftecpublicnhaldLeleu at walfar s
"m (fet p'PA . 

Additionally. the Commission belives
that to the et,!nt oila-'d nsturl gis
remain mure expPesi%,e than other 
energy sources available to small power
producers, there is an economic 
disincentive to use more fossil fuel than
isabsolutely necessary. 

Southern Company slated that the 
Commission's rules are inconsistent 
with standards promulgated tinder the
Powerplant and Industrial Fuel Use Act
of 1.78 (FUA). The Commission notes 
that the FUA isintended to encourage
the burning of coal in conventional 
power plants and industrial fuel buring 
plants. In contrast. sections 20 and 210of PURFA are intended to encourage the
cogeneration and electric generation 
through the use of biomass, waste, andrenewable resources. Co.1 may not beused by a qualifying small power
production facility as a primary energy 
source. Southern Company argues that
the Commission should adopt, in its
rules, the definition of "primary energy

set forth in the interim rules 
mplementing the FUA. These rules 
prov.de that a facility's consumption ofoil an 'g may not exceed five percentoft(A'of the facility's annual Btu output. While 
the use of Gve percent gas or oil may be 
sufficient Incombination with coal fuel, 

require agreater use of gas or oil.
Comrents Indicate that if the 
Commission were to adopt the more 
Commission 

stringent five percent standard, the 

operation ofmany of these energy 

sources would not be feasible. 

.onsequently, the Commission does not 

find that its rules are inconsistent with
FUA standards, and rejects this 

proposed revision of the rules.
' viI -12-M(b)ono .922osSouhem 
Compa n2(b)and 292.205. Southern 
Company and Con Ed submit that the 
Commission's rules are inconsistent 
wih national energy policy in that they 
allow cogeneration facilities to burn oiland natural gas. Both petitioners request
that the Commission amend its rules to 
include fuel use criteria for cogeneration
facilities which the Commission 
determines to be qualifying cogeneration
facibtie,, The result, they contend, of the 
Commission's failure to include fuel use 
restctions is to authorize the burning of 
oil or natural gas for generation of 
electricity in cogeneration units, which 
wiU displace electricity generated by
coal. nuclear or hydro power.

Numerous comments on this issue were st.bmitted during the rulemaking 
process. Fst, the Commission notesthat these rules do not authorize any
facility to burn oil or gas in
contravention Of any applicable Federal. 
State or local laws or repasuons.
Rather, their effect is to mae facilities, 

-1-

provision requires all qualifying

facilities to furnish notice to the
 

of ti tua le 
Commission of their status as qualifying
facilitiesyand to provide briefo 
description of the facility and other
 
pertinent data. The petitioners requested 
a t frcetiion fquiyin
applicant for certification of qualifying
 
status intending to interconnect with
utility to furnish notice to the 
appropriate State regulatory authority

end the utility with which it would
 
interconnect.
 

The CommissIon has recently
 
amended I 292-207(b)(6) of its rules.
This amendment requires that all 
applications for Commission 
certification of qualifying liati include 
a notice of such request for publiction
in the Federal Register. The Commission 
believes that pubication will pruvide
adequate notice of applications for 
qualifying status. The Commission. 
terefore, rejects the petitions for 
amendment of 1292.207 of its rules. 

Southern Company also petitioned the 
Commission to amend I 292.207(c) of the 
rule. This paragraph states that an 
electric utility is not required to 

ftOrd-trN.";M L.U.o.,24.-:&
 
*iAm~adwn to Fnatl N.*.Prau.dir.
 Tha,sApplica~too,Sia',F, Cor..-Laiea Ct. . PubhccihQUliryn Coe'.,,~ a NaqUc4 uf 
*fetd rI u J .O~lticro. b-dt.u.

in the Federal Rapaar. Order No. 70-A.DoktNRM17-s.-May &UG. 

EET V,- ILAbIE COPY 

some of which may be .uth,o iz ,.!to
burn fosAii fue!s ur'd.:: :h'r'stJi.:,r)
authurity, such as !he FUA. eligih for 
the rate and exemption pri, ileges set 
forth in section 210 of PURPA. 

As noted in the preamble !"the
Commission believes that the legisltive
history. Congressional intent, and 
national energy policy suppurt the use of 
oil and gas in cogener.tion facilities.
Section 206(c](3) of the Natural Gas
Policy Act. authorized the Commission 
to exempt gas used by qualifying
cogeneration facilities from incremental 
pricing surcharges.
 

Furthermore. the Commission bh!!e.esthat economics will make the
 
displacement of nuclear coal or hydro
 
generated electricity by a cogenerator

using oil or natural gas a rare
occurrence. Inmost cases, electricity
generated by a cogenerator using oil or 
gas fuels ismore expensive than
electricity generated by nuclear, coal or
hydro facilities. As a result, market 
forces, rather than an additional layer -a 
Federal fuel use regulation, can 
effectively determine the appropriateuse of oil or gas. For the above reasons
the Commission denies the petition for 
amendment of this section of the rule. 

Notice 1 292.207. Southern Company
ad Con Ed petitioned the Commission 
to amend 1 2.207 of its rules. This 

http:bh!!e.es
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purch-.ase ele-."-ic en e-'gy from a 
qualifying facility of 5W0 kilowa::s or 
more until 90 days nfter the facility 
notifies the utility t.at it qL3a!ifies. or 
that it has applied to the Conmission for 
qualification. Southern Company 
contended that this sc!in imp!;es teat 
a utility is derelict if itdoes no' bgin 
purchasing -cwer frcm a qJ.!if. ing
facility over 500 kilowatts within 90 
days aller the facility has notified the 
utility or applied to the Commission for 
certification as a qualifing facility,
Southern Company beliees that 90 days
is not a sufficient time .eriod in which it 
can adjust its s. s!em to receive the 
generation outpul of the quplifying
facili y. Soulhern Company requested
amendin, I 292.207[c) to allow fur aaen ing2e"(cJ to ahlow for at 
reasonable time- in Ahich it must 

begin purchasing power from a 
qualifying facility, 

Southern Company has erroneously
Sothereted hasZ0. Serrioneinterpreted II -292.207(c). Secto• 

292-2071c must be read in conjuction
with I 292Mo'7b.7 and 1 292.306. These 
tionrhseoePectionaprovidethai a utilitya is requiredite ul/PIRPA 

to purchase power rom a qualifying 
facility only if the facility meets all 
safety requirements, and pays for the 
appropriate interonnection costs as 
determined by the State regulatory
authority. The 90-day requirement set 
out in I 292.207(c) establishes a 
minimum time period in which autilitymust purchase power frornt a quali~yinSmut ursaeowrfrr~ aquliyig 
facility which has met all otherapplcabe sret
applicable safety and interconnectlon 
requirements of the regulations. A utility
need not purchase power from a 
qualifing facility until it meets these 
requirements, even if the 90-day period
has elapsed. The Commission believes 
this interpretation of the regulation

allows for areasonable time period in 

which a utility must purchase power

from aqualifying facility.-Therefore, the 

Commission rejects the petition for 

amendment of this section. 


Procedures for Oblaining QualifyinS
Status 1 292.207. Con Ed states that the 

self-certifying procedure for obtaining

qualifying slatus fails to inform utilities 

whether aparticular facility Isqualified,
Under the proposed rule all 
determinations of qualiricalons would 
have required Commission action on a 
case-by-case basis. Comments received 
indicated that when no affected party
questions the eligibility of a facility.
there is no need to require filing for 
qualification. As noted in the preamble 
to Order No.-;r the initiation of 
negotations concerning purchase and
sale arrangements allows for the now of 
information between potentalqualifying facilities and affected electric 

...-

utilities." If a ti!:y co'nsiders that a 
facility does not qualify. it is not 
obligated to purchase its electric output.
In such cases, the facility may seek 
Commission certificalion under 
§ 292.20"[b). The CO ;,'," c pov"ts 
that, for the great majority of facilities 
requesting that utilities purchase their 
electric output, there will be no 
disagreement as to their eligibility. In 
questionable cases, the rules as issued 
provide for Commission determination 
of the facility's status. Thus, the 
Commission perceives no need to 
require additional paperwork in 

t d inations 
I 2922061d). Con Ed requesled that 

the Commission amrend I 292.96(d) to 
include a mecharism for m.onitoringinciludiesaomecasfor nitreuint 
facilities to assure that the requirements 
for oblz .-.irg qualiying slv'-s continue 
to be met. 

The CommIssion believes that the
administrative costs a.sociated withmonitoring large numbers of qualif
facilities would be rohibitiv e 
Commission notes at sectio 201 of 

amended the Federal Power Act-
and that these rules fall under the ambit 
of the enforcement provisions of 
sections 314 and 316 of the FPA. Under 
these provisions, an applicant that 
ceases to meet the requirem.-nts for 
qualifying status, and fails to notify he 
Commission pursuant to I 292.207(d)(2) 
maybe subject to civil and criminaleafel.TeClisinwlpenalties. The Commission wtWl 

investigate any complaints that
andIntrconecionPending
qualifying requirements are nolbeing 

met. As a result the Commission 

believes it is not necessari to establisb 

a monltori' yslem. 


. _ ft=forth - 
the Environmental Assessment lEA)

issued with Doc.cet No. RM79-54 s, the 

Commission delermined that the 

Incentives provided in this program will 

encourage the development of only one 

technology, commercial cogeneration

primarilyby new diesel engines, at a 
level where significant environmental 
effects may occur in the near-term, Con 
Ed contended that spark ignition and 
dual-fuel cogeneration engines will also 
be widely used in commercial 
applications and will produce a 
substantial environmental impact.

Con EdWs petirn does not refer to he 
discussion contained in the Appendices 
to the EA. referred to in 0w 
Commisslon's Notice accompanying the 
EA. In Appendix C the Commission 
state& 

2M"'Orer No.m uimiroat it
"Nofic ol and ?NaofioSiinific.ntlimpart


tntentt Prepare Environmrnalt I'rr.eSalhmeat.
Issued Ma1rrk i. 1580, DocLsi Nu ,.i-s4 a;-:.dvat 4L 

ct. 

Dual-fu-I ero.i-Is ;nd di.sel engines ar 
lil,ely to be the primary eqmtpment choice fto 
commercial coger.nration. Combustion 
tbir,-s sire lL;e ( .eafer than about i MW 
and cost about Sc3oo to $StoO0/KwTbus.investors would be facing equipment costs ofta'ju! S1. = t. "nsarone or these units. 
Sr,-: g-."iJn engrnes (similar to large
gasoline-Tuel trurk engines) are insufficiently 
sturd. to %%arranttheir use incontinuous 
duty cogeneration Despite the low capital
costs for spark ignition engines comparedwt h those for diesel engines, repair andmaintenance cost for theninrer are 
substantially higher. 

Comm-'Cial cogeneration users win use 
natural gas as a fuel for dualfut- engines 

V lenever gs isavailable orless expensive
than diesel fuel Inrural areas and in some 
urban aleas of the Middle Atlantic region.
natural as is not available and distillate fuel 
use is expected. Thus, in these areas 
ccgSneralars will choose diesel engines. in 
large urban areas, because natural gas is 
aailable for potential cogenerators, 
cegeneratrs will install dual-fuel engines to 
take adanlage of low-priced natural gas.even though adual-fuel engive costa m% to 
WoS more intially. We cannot precisely
estimate the percent of the 500 mw d 
arasct that will be found in large ubanWe estimate, however, that 
cogeneratlon ti larger urban regions may 
account for 25 percent to 75 percent of the 
totaLm 

Ifgas is available for commercial or 
residential use in urban areas in the 
Middle Atlantic region, the installation 
of a great number of dual-fuel 
cogeneration engines in these areasmight adversely affect the enu'rornent. 
Pig aurer environmen lfrther environmental analysis.
the Commission has decided to require
that dual-fuel cogeneration faci;tiles 
obtain qualification on a case-by-case 
basispursuant to the procedures set 
frhinin sectionsctin292.207[b)th of the sce te 
Commissioti's rules. Before permitting 
new dual-i'del facilities to qualify, the 
Commission will consider the emlsion 
characteristics of the facility, and the 
number of qualifying cogeneration 
facilities in the vicinity of the applicant.

The Commission Orders: IA) To the 
extent not granted above, the 
applications for rehearing and 
reconsideration of Order Nos. 69 and 70 
filed by Scuthern Company Senices,
American Electric Power Service 
Corporation, Edison Electric InsAlute, 
Consolidated Edison.Company. Boston 
Edison Company. Colorado-Ute Electric 
Association, Inc.., Elizabethtown Gas 
Company and Southern California Car 
Company are denied. 

(B)Sections 232.20Z 292.03, 292.204. 
and 2.r.601 are amended as set forth 
below effective on May 15, 1980. 

(Public Utility Regulatory Policies Act of 
1"715 16 U.S.C I 260L et seq.; Energy Supply

FA. s,pa. A;; Lndih C r.impo at 7. 

T AWI LA BLE COiPY3B 
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and Environmentdl Coordinatioi Art, 15 (1) Sections 1-18, and 21-30.U.S.C. 1791 e seq: Federdl Po er Act, asam.ended. 16 U S.C I 792 et seq. Dep.irre.t IWaN COC'4"-M so F.ne:g;. Org.-iz-oen Act. 42 USC. 1 71ni o
el seq.: .0.12009. 3 CFR 142 (1978)) 
Inconsideration of the foregoing, the


Commission amends Part 292 of Chapter
L Title 18.Code of Federal Regulation.

as set forth below, effective May 1
 
1980.
 

By the Commission. 
Kenneth F. Plumb, 
Secretory.

1. Section 292.202 Isamended In
paragraph (j), to read as follows: 
1292.202 Definitton. 

(j)"'total energy input" means the total
 
energy or all forms supplied ftom
 
external sources. 

2. Section 92.203 is amended in
parag:jp.1 (c) by adJing at the end

thereuf new subparagraphs (3)and (4)to
 
redd as follows.
 
1 292.203 General requrements for 
quaflficauon. 

(c) Interim excluso.* 
(3)Pending further Commissmnn

action, any cogeneratin facility which

is a new dual-fuel cogeneration facility
which seeks to obtain qualifying status
 
must follow the procedures st forth.l n
 
£ 292.207(b) of this section.
(4)A new dual-fuel cogeneration
facility is a cogeneration facility:

(i) which derives its useful power
output from an internal combustion

piston engine capable of changing

automatically between gas and oil
 
operdtion. and


(ii) the installation of which began on
 
or after May 15, 1980.
 

3. Section 292..01 is amended Inparagraph (b](lHi) to read as follows: 
1292.204 Criturlafor quafllyk sinal 
power produ:cion.faciltes 

(b) Fueluse. (1)(i) The primary energysource of the facility must be biomass,

waste, renewable resources, or any

combination thereof, and more than 75
percent of the total eneg.y input must be

from these sources. ""•
 

4. Section 292.601 is amended Inparagraph (b](1). to read as follows: 
1212.601 Exemption to qualifyfng
facUlties from the Federal Power Act. 

(b) General tvle. Any qualifying
facility described in paragraph (a) shall
be exempt fron, all sections of the
Federal Po e- A ;texcept: E C O P Y
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16 CFR Part292 
(Docket No, RU0-4 Order No. 1041 

Sectlonq 206(d) Exempion fOr 
91echanicrl Cogeneratlon Fac-lites 
From the Incremental Pricing 
Provisions of the Natural Gas Poflcy 
Act of 1978 

Issued;-October Z& 

AoveCY Regulatory
Federal RegoEnergy

CTo~ inals. 


Fnal rule._cno_ 

swUMAmr The Federal Energy 

Regulatory Commission hereby adopts 

regulations that implement setion 

"08d)of the Natural Gas Pf Ad of 
re1 (NGPA) These rules exiapt 
iechanical crgeneration facities fr 
Ne incremermtal pricing of natural ga 
mder Tite B of the NGPA. Prior to 
enking effect, this rule must be submitted 

cT DAT Thity days aftew 
rinll toCongrss.prvidd ati 
ranmttal to Congres. provided tt 
either House of Congress passes a 

tealution of Disapproval. in 
woordance with section 507(b) of te 
N'GPA. 

Adam Wenner. Office of the General 
Counsel. 8M5 North Capitol Street NE., 

Washington. D.C. 20428.1(202) 357-

8033. 
BUPft.eMENTARY INFORMATIOIC On May 
30,1980, the Federal Energy Regulatory 
Commission (Commission) issued a 
Notice of Proposed Rulemaking 
Exempting Mechanical Cogeneration 
Facilities from all Incremental Pricing 
Provisions of the Natural Gas Policy Act 
of 1978 (15 U.S.C. 3301 et seq. (NGPA).' 
This rule is intended to make available 
to mechanical cogeneration facilities the 
same exemption from incremental 
pricing of natural gas under Title 11of 
the NGPA that is provided to electric 

cogeneration facilities, 


Background 

Title 1of the NGPA requires that the 


natural gas used Incertain industrial 

facilities be subject to incremental 

pricing by means of surcharges. Section 

206 of the NGPA establishes certain 

exemptions from these incremental 

pricing surcharges. Section 206(c)(3) 

provides that incremental pricing shall 

not apply 


o•misstoe extent Provided by the 
Commission by rule lineany qualsecin 
cosgeetor (as dfined insection 3(ie)1 ofthe F~deml Power Act. as amended by the 

Public U t Regulatory Policamds Act of 7b) 
Pulic U206ity Regulatorn foresAct. o 
lIURPA]" 


On September 18. 1979. tha 

Commission issued rules implementing 
ritle 1 of the NGPA and establishing a 
mechanism for the incremental pricing 

program. One provision of these rules 

iy
Implemented section 2o6(cH3) of the 
NGPA for purposes of the incremental 
pricing program-s This provision 
exempted from the [jcrewntof pricing 

program all gas used for cogeneration by 
qualifying coenereton facilities are 
defined in section 3(18)(B) of the Fadvdl 
Power AeL However. at that time the 
Commission bad not promulgated rules 
establishing the criteria for "qualifying 
cogeneration facilities" under section 
(10]B) of the Federal Power Act. In 

order tz facilitate the operation of the 
incemettal pricing rules the 

Commission. on November 9. 197M 
Issued an interim rule for qualification
of gas-fired co eneration facilities for 
purposes Wthe incremwntal pri-ng 

prop%=' This interim rule established 
an exemption from incremental prici 
for cefttin cogeneration facilities which 

MR URT11 WN1151A10NCOTA~.FonP1711 P AloW C"I'l. ware in existence ad used natural gast,
James LUes, Office ol Regulatory ____,_ ___ 

Analysis. 825 North Capitol tret ,4 tM M &a". 
rNL. Washington. D.C. 20425 (20) .@ic ujleL ufl Wrr7 ( IOW= L IM 

as an energy input on or prior to 
November 1. 1979.' 

On March 13.1980. the Commission 
issued a final rule under section 201 of 
PURPA establishing requirements for a 
determination of qualifying status for 
small power production and 
cogeneration facilities.' This rule 
maintained the criteria for the 
exemption from incremental pricing 
established in the interim rule. and also 
established additional criteria for other 
facilities not previously eligible I for the 
exemptions from incremental pricing set 
forth in 18 CFR 282.202(e). 

The application of these exemptions. 
however, Is limited by section 3118)(B) of 
the Federal Power Act to cogeneration 
facilities which produce electric energy. 
and other forms of useful energy. 
Cogeneration facilities which produce 
mechanical energy and other forms ol 
useful energy are not eligible under the 
final rule in Docket No. RM79-M for 
these exemptions from incremental 
pricing. 

Mechanical cogeneration facilities can 
produce the same fuel efficiencies as
 
can cogeneration facilities producing
 
electric energy. The proposed rules
 
reflected the Commission's belief thato
 
cogencraton facilities which produce
 
mechanical energy should be afforded
 

Ithe same exemption from Incremental
 
pricing surcharges as is available to
 
cogeneration facilites which generate
 
electricity. Section 200(d) of the NGPA
 
authorizes the Commission to exempt
 
from incremental pricing "any other
 
industrial facility or category thereof."
 
The proposed rule represented an
 
attempt to utilize this authority to place
 
mechanical and electrical cogeneration
 
on an equal footing vis-a-vis the 
exemption from incremental pricing. 
Any rule providing for an exemption by 
the Commission under section 206(d) is 
subject to Congrestlonial review before 
it can become effecti'e. 

Th 3 for a S 208d) 

Cogeneration involves the production 
of both useful heat and power through 
the sequential use of energy. Shaft 
pe, comprossed sir and hydraulic
 
power areall variations of the high
grade energy form known as mechanical 
power or energy. Production of any of 
these mechanical nergy forms, with 

44 N wm...to0CY inz=.51-.U 

It "MorAN Me& n WNWemonkA Is. 1510 is D'-M
 
No aMw.K inwRo atal f
 
"tseeft md a DWr.sneb 
QWt Im 1w %sunPawswP'dCM ,ad 

CaineaerJmS edlM," 4 Flt 17m, (WuM. a 
iwmbw 5.150Docket Ne. Re-a 1m4 ih, 9 . 12711'15 C in.l354c1.357-41158 44 FIRIl4 lNevebin IL 
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utilization of the reject heal frorr a 
facility. represents energy-efficient 
cogeneration with an energy 
conservation potential similar to that 
available from cogeneration involving
the production of electricity, 

The incentive provided through the 
exemption of cogeneration from 
Incremental pricing Is intended to 

ofre ynypr Msureomenffieeaica 
promote the effcient use of energycogenerathon facilities. However. anoted, under the existing ruie, only 

those cogeneration facilities which 
generate electricity are eligible for the 
exemption; those producing only 
mechanical power are excluded. Not 
only is this distinction inequitable, since 
energy resources may be conserved 
absent electrical generation, but Itmay 
create a significant incentive fornreaees incapt inetent.v fo 
needless capital investment. An 

industrial company with aneed for 
mechanical power which could be 
obtained through cogeneration might 
have an economic incentive through 
lower natural gas prices to cogenerate 
electrical instead of mechanical power. 
This electricity would. in turn. be used 
to power electric motors, which would 
be used to drive the machinery. Thus. 
several intermediate steps would be 
taken to obtain mechanical power. 

The expense of installing the 
generators and motors would be 
needlessly incurred. since the 
cogeneration prime mover could directly 
supply the required mechanical power. 
Moreover, the intermediate conversion 
to electricity would iess. l in energy 
losses sii .e motors .'rt i- aerators are 
always less than pe&L-Iy efficient. By

mecthanca cer aeicnt.making mechanical ceeneration 
facilities eligible for the exemption from 
incremental pricing, this rule would 
remove this incentive to Install 
unneeded equipmenL 

In the proposed rule. the Commision 
emphasized that this rueWill not affect 
any of the provisions of Order Noe. INor 
70 which pertain to electricatl 
cogeneration. The final e does. 
however, adopt certain teiss and 
criteria similar to those used in Order 
No. 70 for qualifying electrical 
cogeneration facilities. In order to 
ensure that mechanical and electrical 
cogeneretion facilities are afforded 
similar treatment under the incremental 
pricing provisions of the NOPA. the 
efficiency standards adopted are smdilar 
to those prescribed for electrical 
cogeneration facilities In Order No. 70. 

'OrderSo a. ,s FR1=4 (reltary 5 .a11 
and O No 7. 45 Fl17650 ,Mewch21 0Mi 

Summary of Comments 
'he Commission received thirteen 

comments to the proposed rule.' A 
public hearing. scheduled foi July 1. 
1980. was cancelled due to lack of public 
response. All of the thirteen comments 
expressed general support for the 
proposed rule; eight comments offered 
specific recommendations for revisions. 

Measurement of Mechanical Power and
Related Issues 

The proposed rule provided that the 
useful mechanical power output of a 
cogeneration facility could be 
determined at the output of the prime 
movea--or at some further stage of 
energy conversion, at the discretion of
the cogeaerator. Comments were 
requested as to whetLer the term 
requte a t heteoer-hits"output of the prime mover" La 
appropriate, and whether the 
determination of mechanical power 
output should be permissive in regard to 
the point of measuremenL Comments 
were also requested on the feasibility of 
measuring mechanical power output. 

Seven commenters addressed the 
related issue of mechanical power 
measuremenLOTo varying degrees, 
these commenters suggested that 
ongoing measurement of the mechanical 
power output or an engine Isgenerally 
infeasible. The co,,nmenters requested 
that the proposed requirement for 
measurement of mechanical poover be 
replaced with a requirement that 
mechanical power be estimated. The 
Commission believes that these requests 
have merit, and adopts this 
recommendation, 

Since a calculation which Is
appropriate for one cogeneration facilitymay be unsuitable for another, the rules 
do not specify a specific mechanical 
estimation technique. Rather. 
calculations aen to be based on standard 
engineering method&, and must reflect 
the calendar year period specified for 
the operating and efficiency standards 
The location of the estimate is within 
the discretion of the cogenerator. 
Calculations may be based on the 
design characteristics of the prime 
mover, the equipment driven by the 
prime mover, or on actual 
measurements. 

-Amsican Cyanamsd Camp.my. Ammm hwr 
IOuAloM TA't.b. Do,,O cMCmp~ea, sCtem ,a. GugaaIITechlalAmuaaUAna 
PIdaane Imstute IGl Wisoalft Corpvatim 
tbtwwu. o N ' o
Ca. Camps",04MC~t aLh C-p.e.tuald4 kepblic sisal Coa r mL TM 
alandmd Od Com"ny iOH0. S4auflCh m 

_ _Comir. 1, .,mPrt saSun 
• P CA.MasoWM- -Cas P,adL SC110 . 

nA Su et o . 

NI-Cas requested a more specific 
definition of the term "prime mover." 
This commenter believed that the 
proposed rule wan unclear as to 
whether, for example, a steam turbine or 
the boper supplying steam to the turbine 
isthe prime mover.A Prime mover isa
 
device which converts other forms of 
energy (such as thermal energy or 
chemical energy) into mechanical 
energy. The Commission is mindful.however, that any simple definition ofsuch a fundamental concept may work
 
to excudmenovl cnology or
 
to excludinaoe novel technology or
 
throvftiore
dce Commitsion hasd 
thereforen decided not to add a 
Instead, the phrse .." at the output

beenof the prime mover thhas 
mof t mov haeentutorea er 
modified to read -ou at the output of 
the steam turbine, combustion turbine.or other prime move' ....This change 
will serve to clarify the intent without 
wi ser o aney narrow
 
running the risk of an overly narrow 

ntrie.Thus. in the NI-Gas example. 
the Prime mover Isthe steam turbin. 
Revisw Language 

Several commenters requested. 
clarification of certain portions of the 
proposed rules. and offered alternative 
language. The American Paper Institute 
IAPAJ suggested that the statement of 
the operating and efficiency standards 
in I 282211(c) be combined. With regard 
to rules on electrical cogeneration 
facilities. an operathig standard was 
adopted for topping-cycle systems to 
ensure that bona fide cogeneration 
situation exists. Efficiency standards 
ware adopted for topping-cycle systems 
using oil or gas to ensure efficient use of 
these scarce fuels. Exemption from 
incremental pricing is available toelectrical cogeneration facilities only If 
both operating and efficiency standards 
art met. Since the Commission's sole 
concern with mechan ial coe tertom 
faclities in thi docket is exemptisi 
from incremental pricing-nd the 
Comnmisson has decided to afford ahe 
exemption to mechanical facilitee m 
the same basis as alectrical feclti
both operat il and efficiency stadards 
must be met in order for a mechasim 
cogeneratlon facilfty to qualify or 
exemptiwi. Since both standards m 
aplikable in all cases. the Coainim 
will woopt APr. zecommendatim ,,d 
simplify the statement of the stdmaie& 

N,..Casc enfled on t
 
f
 

o mechanical cogeneretion fa~ty. Thedefinition in the proposed rule ftd 
the term "usefu thermal enerll 0 
energy "used r ndutrial or 
commercial heatinll or cooling PwPem 
• The definition of cogeneresm 
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facility in Order No. 70 Isless 
restrictive. In that definition, the useful 
thermal energy must be "used for 
industrial. commercial, heating, or 
cooling purposes *" Each term-industrial, commercial. heating, and 

cooling-stands alone. Under this 
definition, the useful thermal energy 
may be used in an I 'ustrial (or 
commercial) process other than heating 
or cooling. Process steam, for example, 
may be used directly in a chemical 
reaction. Heating or cooling purposes 
which are neither industrial nor 
commercial are also permitted under the 
definition in Order No. 70. Residential 
heating need, for example. would be 
included. NI-Gas recommends that the 
less restrictive language found in Order 
No. 70 be used to define a mechanical 
cogeneration facility. The Commisson 
has adopted this recommendation. 

NI-Gas also recommended that the 
definitions of mechanical cogeneration 
facility and supplementary firing be 
modified to indicate that only facilities 
covered by Phase Iof incremental 
pricing are Included. As mandated under 
Title Uof the NGPA. the Commission is 
required to implement the incremental 
pricing progrsm in two phases. The 
Phase Irus apply only to the use of 
natural las by large industrial boiler fuel 
facilities. On May 7.1980, the 
Commission issued Phase Urules In 
Docket No. RMBO-10 expanding the 
scope of the incremental pricing 
program to other industrial uses of 
natural gas. This Phase 11rule was 
submitted to Congress for a mandatory 
review prior to taking effect. On May =0 
1980. the House of Representatives 
passed a Resolution of Disapproval and 
the Commission has since vacated its 
Phase 11Order."Therefore. only natural 
gas use : as boiler fuel by larw 
nduslzlt.l facilities is now subject to 
increnental pricing. Both of NI-Gus' 
recommended modifications would 
explicitly restrict the defiitions of 
mechanical cogeneration facility and 
supplementary firing to boiler fuel use f 
gas which isnot otherwise exempt from 
incremental pricing. NI-Gas proposes 
these changes as an effort to "avoid 
needless confusion." 

The Commission has decided not to 
adopt the recommended changes. The 
Commission believes that these 
recommendations would be likely to 
cause confusion at the end-user leveL 
On the one hand. the definitions of basic 
terms would become strikingly different 
when applied to electrical or mechanical 

Amenventis. ts 
t. inDocket No RMao-1o. 4s Pt---A,,p 
-. isc. 

cogeneration facilities. Many end-users 
have both types of cogeneration in the 
same plant. On the other hand. the 
recommendations would make the 
definitions contingent upon the status ofother exemptions, such as the 

agricultural use exemption. 
Since other exemptions are 

themselves contingent upon various 
circumstances (alternative fuel tests or 
monthly gas consumption. for example)
confusion would likely arise concerning 
the timing for filing for an exemption. 
and the time when such exemption 
would become effective. Moreover. 
future consideration of a second Phase B1 mechanical power facilities than were 
rule would likely require that the used for electrical cogeneration 
definitions of mechanical cogeneration facilities. Masonite suggests that the 
facility and supplementary firing be proposed 42.5 percent test set forth in 
substantially modified and expanded. I 282209(b) 2ue211(c) in the proposed 
On balance, the Commission does not rule) be reduced to 38.5 percent. No 
believe that end-users who are not recommendation is made concerning the 
presently subject to incremental pricing 45 percent efficiency requirement for 

otp inthwill be confused by promulpation ooantonaley 
exemption in broad inclusive languae. 

The Class Packaging Institute (GI) 
recommends an expansion of the 
definition of cogeneration to Include 
facilities inwhich no mechanical or 
electrical energy is produced. Certain 
energy conversion systems, while not 
producing electrical or mechanical 
energy, may displace the need for such 
energy. The example cited by GPI is a 
system in which reject thermal energ 
from an industrial process is used in an 
adsorption refrigeration unit rather than 
s bottoming-cycle mechanical drive. GI 
claims Ciat the absorption system 
displaces a requirement for electrical of 
mechanical power and. therefore, the 
entire system should be considered the 
functional equivalent of a cogeneration 
facility.

The Commission recgnzes that a 
facility such as that described by GPI 
could be highly energy efficient 
However, GPI's proposal would be 
difficult if not impossible to administer. 
The efficiency of anon-mechanical 
"cogeneration facility" would have to be 
determined on the basis of a 
hypothetical displaced system. Any 
such eveluation of what miaht hove 
been rather than what is leaves room for 
serious differences of opinion. GPI 
mentions the possibility that m 
cogeneration use might be claimed 
where thermal output from a 
"bottoming-cycle" is used simply Tor 
space heatn. GI states that this 
uituatlon could be expressly excluded 
by not allowing the displacement of 
electric resistance heating. But h 
owner ol such a system could 

reasonably l that an electric heat 
pump was displaced-much the same a 
GPI's example facility displaces an 

electric air conditioning unit. There 
would be no straighforward way to 
resolve such adispute. For these 
reasons, the Commission has decided 
not to adopt CPr' recommendation.However, it notes that the facility 

described by CPI would not be subject 
to incremental pricing under the Phase I 
rule since it does not use natural gas as 
boiler fueL 
Efficiency Standards 

The Masonite Corporation (Masonite} 
recommends that lower efficiency 
standards be used for qualification of 

form of thermal energy. 
Masonite state, that the Commission 

is "essentially in'n the losses which 

occur between the electrical generator 
source and the end user." An example is 
given of two equivalent pump systems, 
one mechanical and the other driven by 
an electric motor receiving ik power 
from an electrical cogeneration facility. 
Masonite explains that the electrical 
cogeneration facility would have to be 
sized larger than the mechanical system 
to account for "electrical transformation 
and transmission line losses * * as 
well as power losses in the electrical 
motor." In order to adjust for such 
power losses, lower efficiency standards 
are recommended for the mechanical 
system. 

Masonite is correct in recognizing that 
the Commission's rules ignore losses 
which occur between a generator and 
ultimate user of electricity. In this 
regard. in the preamble to the proposed 
rule, the Commission stated: 

The po- e does not requir 
tlhorica iconersion of mechanical energy 
to an electrical emrgD equivalent. A 
coaenerator developing only mechanical 
power most probably desires this form of 
energy for use inhis facility. It isappropriate 
to relate this mechanical energy to an 
equivalent efficiency standard. rather than to 
attempt a determinatioa of what quantity of
electricity could reasonable be generated 
from the cogenerstor's machanial power." 

The converso is equally true. The rule 
does not attempt to require 
determination of the quantity of 
electricity that would be necesary to 
serve a mechanical load. A cogenerator 
i presumed to produce energy in the 
form desired. The fact that other. 

, Lu0.,,45 N3M s. 
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hypothetical systems may be less 
efficient should not affect the 
qualification of an actual system. As a 
matter of policy, the Commission 
belie.ves thut :ugL'iuraiom ir.fcilities 
producing either electrical or 
mechancial power output should be 
measured against a common standard of 
efficiency. 

Multiple Steam Turbines 
Two commenters, Masonite and 


SOHIO. made similur recj0mmendations 

concerming tthe airti'i,.ilit)n of 

cogeneration units at the san,:. jito. 

Masonite points out that turbines used
for producing mechnnic-ul energy "are 

quite often smaller and more numerous

inuse at a site than those turbines 
driving electrical Wgneratlors . '-oth 

commenters suggest that aggregation of 

multiple mechanical power turbines at a 

single site be allowed for purposes of 

qualifying under the rules. SO 110 

recommends that a plant with four or 

more prime movers or heating loads be 

permitted to qualify based on an overall
plant steam balance. 

SOHIO argues that a plant with many
indvidual pieces of equipment "would 
not have the instrumentation ulred to 
meaure ter pnrouetionorteretomeasure power production. of the toalhearing load." The question of how 
mechanical energy may be mcisiire;dhas been addresse d elewherv. Meters 

and gauges are not required. A plant 
with meny smiall turbines should noticr anyexralctofinestrhuenton,incur any extra cost of instnientation 

Under the Conmission's definition of"mechanical cogeneration facility" 12a 
group of turtines may be considered as 
a single unit for purposes of the rule if 
each draws steam from. and exhausts 
steam to. ctinimmn sleam headers. In this 
situation, all of the turbines occupy the 
same position in the "cascade" of 
energy through a sequential process. 

Ilowever. the Commission chcoses 
not to adopt a rule which would allow 
an entire industrial plant to qualify for 
exemption on the basis of an overall 
steam balance. The purpose of this rule 
is to afford an exemption from 
incremental pricing to gas-fired
cogeneration The rule is not intended to 
exempt an entire industrial boile fuel 
fncility from Incremental pricing on the 
grounds that the plant contains certain 
cogeneration applications. Only the 
cogeneratlon applications era eligible 
for exemption under this rule. 

115c' "A. _Z5,,N Illi 1ti=lt.iait 
prupom rrule) 4toe, "eecf.ie,-a , cuq-wnratkm 
faally" a eaptnused toandcf' i iswiiam icaienerity end form w,o' uwi th-e'mul asserg, {&sdhan~~rL assem, 

haorsteamL sed rar mintianame cial.poesIhr'nling. iw erim pumpnam Iuu'h 11ww"teihnwqt 
U. Id dD.'vXY. .... 

In the comments. SOIlO provided a Accordingly. this rule will be effective 
diagram of an industrial facility on the day following expiration of the 
containing a variety of backpressure 30-day period for Congressional review. 
and extraction steam turbines. This In consideration of the foregoing, if 
facility alsu contained an unspecified neither House of Congress passes a 
block of "heating and non-heating Resolution of Disapproval of the 
loads" served directly from the boiler regulations transmitted to them in this 
and not part of any sequential use of rulemaking within 30 days of 
energy. Such steam loads were Congressional review, as determined in
considered by the Commission accordance with section 507(b) of thepreviously in promulgating rules under NGPA. Part 282 of Subchapter LChilpter 
section 201 of PURPA. I2 1. Tide 18. Code of Federal Regulations,In the preamble 
to those rules, the Commission stated. Is amended as set forth below, effective 

. " " niny industries commonly rute on the day following expiration of the 
steam directly from their boilers to processes 30-day Congressional review period.
without expansion in a turbine. This practice (Natulua Gas Policy Act of 1978. Pub. L No.issimply the raising of process steam: it is u ',-cz". 9 Stat. 3350. 15 U.S.C II 33Ol-3434l 
not cogencrution. The fact that some otherste from the sme boiter Isrouted to by the Commission. 
cot-n.rntlion equipment does not mean that Kenntau F. Plumb.
alt steam from the boiler Is used for S.mtury. 
cogeneraton. The coincident raising of I. Section 282.203 is amended by 
process steam relates to the Cogeneration deleting the Introductory paragraph, and 
rule@ In Iwo ways. First. any enor.f by adding a new paragrph (c) to ivad 
expended in raising such stuam should nut b asf sn 
entered Into any emciency calculations. as follows. 
Secondly. natural gas used for raising process 1 empt end-gs4s e 
steam isnot rendered exempt from
incremental pricing solely because the boiler 
may also supply steam for cogeneration. (c) Exemption formachniJl 

The Commission further wishes to cogenterolaionfociliti,'s undersectiun 
al 206(d;. Natural gas used in a mechanical 
amplify that condensin mechanical cogeneration facility shall be exempt
drive turbines served directly from a from incremental pricing according toboiler do not comprise cogenerulion the provisions set forth in £ 282.209.since there Is no sequential use ofthprvsosetfthi18, 

2. The Table of Contents far Sectionsenergy. fur Part 282 is amendud to add a nowMoreover, any topping-cycle | 282.9 entitled "Exemption for 
mechanical cogeneration facility must nechanicolcoeneroaion/ociitos 

mcaia oeeainjclto
meet the five percent usefil thermal under NGPA sction 206(d."output standard under I 22.209(b) in 3. Part 282 is amended by adding uorder to qualify for exemption frti new 1 282.209 to read as followsincremental pricing. The standard 
requires that no less than five percent of 1 262-M Exemption for ntchaal 
the total energy output.-during ary €enStWellt underNGPA secUonfcli tlanw 
calendar year period, be in the tirm of 4)'

useful thermal energy. Thus a plant (u) Dufinitiuts andgeneralrules. Fur
 
containing only mechanical drive and purposes of this section:
 
other non-thermal use of steam does not (1) "Mechanical cogeneration facility"

meet the requirement. This holding is means equipment used to produce
 
analogous to the Commission's mechanical energy and forms of useful
 
treatment of combined-cycle electric thermal energy (such as heat or steam).

generation facilities under Order No. used for industriaL commercial, heating.

70. or cooling purposes. through the 

sequential use of enar,. 
Congresonal Review and Effective 2) "Topping-cyclse echanical 
Date cogeneration facility" means a 

The rule set forth below is issued cogeneration facility in which the energy 
pursuant to section 200(d) of the NGPA. input to the facility is first used to 
That section requires that such rule be produce useful mechanical power
submitted to the Congress for review output, and the reject heat from such 
prior to taking effect. After submission power production Is then used to 
to each House of Congress. the rule may provide useful thermal energy.
lake effect following 30 days of (3) "Bottoming-cycle mechanical 
continuous session of Congress (ns set cogenora'on facility" means a
forth in subsection 507(b) of the NGPA) coener u. facility in which the energy
unless either House adopts a resolution Input to tht ,cillty is first applied to a 
of disapproval within that 30 day period. useful tiiarmul energy process. and therejec beat emrgn from the process is 

Pim 

"43 R 17U Ithdan.l .Uutput:
 
"flii Russ." N ,M .1 81. then used to poduce mechanical power 

171W =Lt911, 
.1 30, .
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(4)"Supplementary firing" means an output. during any calendar year period. 
energy input to the mechanical is equal to or greater than 42.5 percent of 
cogeneration facility used only in the the total energy input of natural gas and 
thermal process of a topping-cycle oil to the facility. 
mechanical cogeneration facility, or only (c) Exemptionfrom incremental 
in the mechanical power production pricing for bottoming-cycle facilities. 
process of a bottoming-cycle mechanical (1)General Ruls. Natural gas used in 
cogeneration facility, any bottoming-cycle mechanical 

(5) -Jseful mechanical power output" cogeneration facility, other than gas 
of a mechanical cogeneration facility used for supplementary firing. is eligible 
means the total mechanical energy for an exemption under Title II of the 
made available for use, exclusive of any NGPA and Part 282 of the Commission's 
such energy used in the mechanical rules to the extent that reject heat 
energy production process; em!rging from the useful thermal energy 

(8) "Useful thermal energy output" of process is made available for use In 
atopping-cycle mechanical cogeneration mechanical power production. 
facility means the thermal energy made (2)Efficiency standard. For any 
available for use in any industrial or bottoming-cycle mechanical 
commercial process, or used in any cogeneration facility using natural gos or 
heating or cooling application: oil for supplementary firing, the useful 

(7) "Total energy uutput" of a topping- mechanical power output of the facility. 
cycle mechanical cogeneration facility Is during any calendar year period. must 
the sum of the useful mechanical power be 45 percent or more of the energy 
output and useful thermal energy output: input of natural gas and oil for 

(8) "Total energy input" means the sup lementary firing. 
total energy of all forms supplied from (d) Supplementaryfiring. Natural gas 
external sources; used for supplementary firing in any 

(9) "Natural gas" means either natural mechanical cogeneration facility is not 
gas unmixed, or any mixture of natural eligible under this section for exemption 
gas and artificial gas; from incremental pricing. 

(10) "Oil" means crude oil, residual (e)Waiver. The Commission may 
fuel oil. natural gas liquids, or any waive any of the requirements of 
refined petroleum products; paragraphs (b)or (c) of this section upon 

(11) Energy input in the case cf energy a showing that the facility will produce 
in the form of natural gas or oil Is to be significant energy savings. 
measured by the lower heating value of [ D_ I r at aml 

natural gas or oil: and tN. coo r40s- l 
(12) Useful mechanical power output 

may be estimated at the output of the 
steam turbine, combustion turbine, or 
other prime mover or at a subsequent 
energy conversion point. 
(b)Exemption from incremental 

pricin8for topping-cycle facilities. 
Natural gas used in any topping-cycle 
cogeneration facility, other than gas 
used for supplementary firig.Is eligible 
for an exemption from incremental 
pricing under Tide ;1 of the Natural Gas 
Policy Act of 1978 (NGPA) and Part 
of the Commission's rules if the usefl 
thermal energy output of tOe facility. 
during any calendar year Wlod. is 5 
percent or more of the total energy 
output; 

(1) for facilities in which the useful
 
thermal energy output is less than 15
 
percent of total energy output. the useful
 
mechanical energy output of the facility
 
plus one-half the useful thermal energy
 
output during any calendar year period,
 
is equal to or greater than 45 percent of
 
the total energy input of natural gas and
 
oil to the facility. or
 

(2) for facilities in which the useful
 
thermal output is 15 percent or more of
 
the total energy output. the useful
 
mechanical enerly output of the facility
 
plus one-half the useful thermal energy
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IICFR Pert 22 

(Docket No. RMSI-% Order N. 1261 

Eligibility,Rates, and Exemptions for 
Oualifying and Utity-Owned 
.,eothermsl Small Power Production 
Facilities 

Issued: M-rh . .eligible 

AGENCY: Federal Energy Regulatory 

Commission. 
ACTtow Final rule. 

SUMMARY: The Federal Energy 
Regulatory Commission hereby adopts a 
final rulemaking regarding eligibility, 
rates, and exemptions for qualifying and 
utility-owned geothermal small power
production facillties. The Order 
implements the Energy Security Act 
amendments to the Federal Power Act 
and the Public Utility Regulatory
Policies Act of 1978 concerning
geothermal small power production
facilities by amending Part 292 of the 
Commission's rules. Except with respect 
to the Public Utility Holding Company
Act, this rulemaking implements the 
Energy Security Act amendments, only 
as they relate to geothermal small power
production facilities of which a utility 
own less than 50 percent. 
EFFECTIVE DATE: May 1.1981. 
FOR FURTHER INFORMATION CONTACT. 
Glenn Berger. Office of the General 
Counsel. 525 North Capitol Street NE.. 
Washington. D.C. 20426. (202) 357-4033. 
or 
Michael Kessler. Office of the General 
Counsel. 825 North Capitol Street NE. 
Washington. D.C. 20426. (202) 357-4033. 
SUpgLEMENTARNCffORMATIt 


In the matter of small power
production and cogeneration facilities-
eligibility, rates, and exemptions for 
qualifying and utility-owned geothermal 
small power production facilities, 

On November . 1980, the Federal 
Energy Regulatory Commission 
(Commission) issued aNotice of 
Proposed Rulemaking (NOPR) Iwhich 
proposed rules to implement section 643 
of the Energy Security Act of 1960 
(ESA).I The ESA amended the Federal 
Power Act (EPA) and the Public Utility 
Regulatory Policies Act of 1978 (PURPA) 
by adding provisions relating to 
geothermal small power production. 
Except with respect to the Public Utility

Holding Company Act (PUNICA) (15' 
U.S.C. 79). this rulemaking implements 
the ESA amendments only as they relate 
to geothermal small power production 
facilities of which a utility owns less 
than 50 percent. The ESA amendments 

relating to utility-owned geothermal
small power production facilities will be 

the subject of asubsequent rulemaking. 

I. Background 
Section 201 of PURPA authorizes the 

Commission to prescribe rules under 
which small power production facilities 
and cogeneration facilities can obtain 
"qualifying" status and thus become 

for the rates and exemptions set 
forth in the Commission's rules 
implementing sections 201 and 210 of 
PURPA.3 Section 643(a) of the ESA is 
intended to clarify the authority of the 
Commission to classify geothermal 
resources as a "primary energy source" 
for the purpose of eligibility as a 
qualifying small power production
facility under section 3(17)(A) of the 
FPA. as amended by section 201 of 
PURPA.. 

Section 643(b) of ESA oantains three 
amendments to section 210 of PURPA. 
Subsection 643(b)(1) amends section 
210(a) of PURPA. Section 210(a) requires
the Commission to prescribe rules 
necessary to encourage cogeneration
and small power production. The ESA 
amendment to ihis section requires the 
Commission to prescribe rules to 
encourage "geothermal small power
production facilities of not more than 80 
megawatts capacity." 

Section 643(b)(2) of ESA amends 
section 210(e)(1) of PURPA to authorize 
the Commission to exempt "geothermal
small power p.oduction facilities of not 
more than 80 megawatts capacity" from 
the FPA.the PUHCA. and State laws 
and regulations respecting the rates or 
the financial or organizational 
regulation ofelectric utilities, Ifthe
Commission determines such exemptionis necessary to encourage cogeneration 

and small power production. Under this 
amendment the Commission's 
exemptive authority is no longer limited 
to "qualifying" geothermal small power 
production facilities. Therefore, the 
Commission may exempt utility-owned 

'43 Fi 749,4 (IM). 
'Pub. L No 9.-94 N SIaL 611 te5aO 
'Ord NO.0. 45 FR 1Z214 IFb. fL I, Ods 

No.M 5Fitise (M4a.ax isso. 
411 tnUse that even belnCoinia,'s poaaow

the MA ~amdinenftL rolhermal laIsleswo* rsqualilcation ,n as small poieraductm 
lhue. This viewi based a. ih. S.oslativ. 

kistry of PURPA. 125 Cofl Rrc s l75 idaily a. 
O s. (mrmarks of SInar's Dknm sasdI.117 
IExepow. Trscoh ncS YVw of the MA

Il d 
cast the FUCl present iqoulamos undet sect 
(S17late doubt by mraso of this rndml." 
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geothermal small power production 
facilities (UCSPPF) from these laws and 
regulations. scin10e()Prior to amendment section 210e(2) 
of PURPA limited the Commission's 
authority to exempt qualifying small 
power production facilities to those with 
acapacity of 30 megawatts or less.' 
Section 641(b)(3) of ESA increases the 
limit to "80 megawatts for a qualifying 
small power production facility using 
geothermal energy as the primary 
energy snurce * Thus, the 
Commission may exempt any qualifyig 
small power production facility usinggeothermal energy as the primary 

energy source from the laws and 
regulations specified in section 210(e)(1) 
of PURPA. 

The NOPR also discussed exempting 
UGSPPFs from the laws, and regulations 
specified in section 210(e)(1) of PURPA, 
as well as extending the "avoided cost. 
rate to such facilities pursuant to section 
210(a). Public comments addressing this 
proposal generally supported the 
exemption of UGSPPFs from thePUHCA. Comments were divided. 

however, regarding exemption of 
UCSPPFs from the remaining laws and 
regulations. In order to have more time 
to consider the letter comments, the 
Commission has decided to Implement 
the ESA amerdments to the FPA and 
PURPA concerning geothermal small 
power production in two rulemakings.

This rule implements the ESA 
amendments to the FPA and PURPA 
concerning qualifying geothermal smallpower production facilities. Italso 

exempts UGSPVFc from the PUHCA. In 
a subsequent rulemaking the 
Commission will consider further the 
implications of exempting UGSPPFs 
from the FPA. and certain State laws. 
The Commission does not yet reach the 
issue of extending the "avoided cost" 
rate principals to such facilities. 

The Commission received thirteen 
comments in response to the NOPR in 
thi2 docket and has considered all the 
comments in the formulbtlm of the final 
rule. : 

11.S. tion-by-Sectioo A 

I 220i Primyenety source. 
Section 3(17)(A) of the Federal Power 

Act. as amended by section 201 of 
PURPA. defines a -small power 
production facility" as a facility which 
produces energy bolely by the use. as a 
primary energy source, of blomass, 

ISmUpa'" 
and go ma ualw h .n. tImmass as 
elnemy sow mw rUwPuALK UWHitY1.mp 
Holding Compoan Act. and frm Stale law 
ftrpedtifig the twbeirstet rain, w filianctala 
tosplimeha riWi,.W. sw MSeeI U of* 

comuaans alo sm. 

waste, renewable resources. oay 
combination thereof, and which ha a 
power production capacity whlc*together with any other facilities located 
at the same site (as determined by the. 
Commission), isnot greater than 80 
megawatts. The amendment contained 
in secticn 643(a)(1) of ESA states that 
geothermal resources are an eligible 
primary energy source for small power 
production facilities. 

Section 292.204 of the Commission's 
rules sets forth criteria for qualifying
smaU power production facilities. To 
reflect the changes required by section843fa}(I} of ESA, the Commission is 

amending this section of its rules to 
make it clear that small power
production facilities using geothermal 
resources as a primary energy source 
can be qualifying facilities. This change 
appears in I 292.204(b)(1)(i), where 
geothermal resources" isadded to the 

list setting forth the eligible primary 
energy sources of a qualifying small 
power production facility, 

29202 Defnition. 

The Commission is amending
1292.202 of its rules by adding a new 
paragraph (o)which defines "utility 
geothermal small power production
facility" (UGSPP9 as a small power 
production facilit rwhich uses 
geothermal energ3 as the primary 
energy source, asf of which more than 
50 percent is owned either (1)by an 
electric utility, electric utility holding 
company or any combination thereof, or(2)by any company 50 percent or mo 

of the outstanding voting securities of 
which are directly or indirectly owned. 
controlled, or held with power to vote. 
-by an electric utility, electric utility 
holding company, or any combination 
thereof. 

The proposed rule defined a "utility 
geothermal small power production 
facility as a * "* faclity * * * of which 
an electric utility * * *owns more than 
50 percent of the outstanding votinG 
securities." Several commente noted 
that it is not the facility which issues 
securities. The conmenters correctly 
pointed out that a UGSPP F is an ass Of 
a corporation, and it isthe corporation 
which issues securities.'The Commission 
agrees with the commenters and bos 
redefined a UGSPPF to reflect the 
ownership arrangements between a 
utility and a geothermal small power 
production facility, 

I 2fsI Exemptionof qualifing 
focilities from Lhe Federal Power Act 

This section implements sectiom 
210(e2) of PURPA as amended by 
section 643(b)(3) of ESA. The ESA 
permits the Commission to exaempt 

a 
r PS 10esadt T 

of p o s a"IISv4lNStioas leftv5W 

f mw a " 
an .oa 
r rwsa or h 
oqdat6m1411 01d .k. 

, 
Section 2U d of m 

nuls isamendod by Wcn*$We the 
limitation for e'wmpune &M 1h 
from 30 tOl luwattOa b, M 
small Power 9ONI 

geothermai evud as a primarysuc 

*Under the Mrpsped rgles UGSp 
was added to the dotion ol 

s w"qualifying facility. an thuo 
eligible dfrom t .. 

PUH( . and from &tate laws and 
egulatLo reswi rates or t 

financial or organlzaUonal reguak I 
electric utilities. The proposed r L 
discused extending the "aVidG 
rate benefits of section 210(a) %f--
UGSPPF.

The comments ld by 
regulatory authoritie, and no-d 
owners regarding this provision 
extending the rate and exem 
benefits to UGSPPFs. Some of 
commenters argued that the ComatkJco' 
lacks the statutory authority to extend 
the PURPA section 210 benefits to 
utility-owned geothermal facilities. 
Utility companies and affiliated 
associations, on the other hand. 
generally favored the proposed rule.g The Commission believes it has the 

statut authority under ESA to grant a 
ei under 

s 0s ) th exemptin under 
section 210(e) that aqualifying facility 
may obtain. Dueot the overwhelming 
response of the State regulatory 

stuo tho n 

authorities, however, the Commission is 
withholding the exemptions from the 
FPA and State law at this time so it may 
further consider the implications of 
granting such exemptions. The 
Commission does not yet reach the issue 
of rate benefits pursuant to section
210(a. 
Avoidod Cost 

Commenters noted that in some areas 
of the country the full "avoided cost" 
rate benefits are not needed to 
encourage geothermal small power 
production. The commentere suggest 
that. if the appropriate State regulatoryauthority detesaines that a rat leess 

then avoided come is taaficient to 
encoerage rapid commercial 
development ofgeothermal small p wir 
production. the Slate regulatory 
authority should have the ability to set a 
lower rate for purchase. 
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The Commission has considered this 
suggestion during its original rulemaking
proceeding on cogeneration and small 
power production.' Some comments
received during the original rulemaking
recommended that. as a matter of 
policy, a State regulatory authority or 
non-regulated utility be given the 
discretion to establish the relationship
between avoided cost and rate for 
purchases. 

The Commission in 1292.304 of its 
rules decided to set the rate for 
purchases at full avoided cost. The 
Commission continues to believe that 
such a rate for purchase is necesssary to 
encourage cogeneration and small 
power production as required by section 
210 of PURPA. A State regulatory
authority is not precluded, howeve,
from petitioning the Commission for a

waiver of 1292.304 pursuant to 1 292.403 

of the Commission's rules. 

1292.602 Exemption ofqualifying
S acilite pionPoufe aliy i 
facilities from the Public Utility Holding
Company Act and certain 

This section is amended in paragraph'MissecioninparCoordinatfon 
(b) by adding a "utility geothermal small 

power p-'duction facility" to the types. 

of f a ci l i t i e s w h ich s h all n ot be 

considered to be an electric utility 

:ompany as defined Insection 2(a)(3) of 

'.hePUCHC. 15 U.S.C. 79(b)(a3).

7urthermore. the Commission is 

xtending the exemption from the 


'UtICA forqualifying small power

iroduction facilities using geothermal 

nergy from 30 to 80 megawatts.
The applicability of 1 292.602 Inckdes 

hose facilities described inj 2M.foi(a)
)f the.Commission's rules. Therefor,
the exemption of qualifying mall power
production facilities of 80 megawatts or 
less using geothermal energy as a 
primary energy source Itaccomplished 
by the change to I 292.0801(a) desatbed 
above. 
The Commission notes that th; " Securities and ExchI C--m-----

(SEC) has issued a awl I entitld 
"Rules Exem ptlng C*h" nhAcquisition 
bi Electric Utility Co~qanies and 
Exempting Such Companies a 'Holdir 
Companies'."' The SEC adopted Rule 14. 
which exempts from the quLrements of 
sections 9(aX2) and 10 of P UH A the 
acquisition by one or morn electric 
utility companias of the securities of a 
power supply company. The SEC al 
adopted Rule is which provides an 
exemption fro m reg tiol a s a "bolding
company" under section 3(aX2) of the 
PUHCA for an electric stlity comspan
that makef toy such acqu ltklom . 

The grant of exemption in Rule 14 by development is anticipated in the near
the SEC would, however, require: (1) term for California. Nevada. and Idaho
authorization to acquire voting and may occur in other states in the

securities by "the regulatory authorities West.

having jurisdiction over the rates and The revised rules under PURPA arej
service" of the parent utility: (2)the expected to stimulate the develops•e
subsidiary generating company to of u to 1.200 megawatts of electricaq

supply all of the electricity it generates capacity from geothermal facilities I
 
to its parent company or companies 1995. This is 1.100 meguwatts more
 
(with certain noted exceptions) and (3) predicted in the DEIS which the
that the issuance of securities by the Conmission prepared for the origi

generating company be "expressly rulemakings implementing sectio

authorized by a regulatory authority and 210 of PURPA.

having jurisdiction over its rates and T £1 found that geothermal

service."* esource development rpresent


As indicated, the exemption under, relatively clean energy source a at
 
section 210(e) of PURPA eliminates the increased geothermal developme win

basis for the SEC's jurisdiction over reduce the adverse environmeqW

acquisition and ownership of impacts associated with nuc-e--d
 
"qualifying" facilities or a UGSPPF. By fosil fael cyc.

excluding a UCSPPF from the defimition
 
of "electric utility company" under 1IL Effective Data
 
section 2(a(3) of PUHCA. the 19,
.
 
Commission's rules eliminate the SE sC ae leS,Thee rules effectivejurisdictionunder section 9(a)(2) of (Energy Security Ac, Pub. L N. 94
P CA thus rendering rnoot the Stat. 612 (19W0), Enmqlp.y Public Utility

exemption available under the SEC' b'omll
Poe Act of iva.16 USC.
Rules 1 4 a n d 1 5 ,as it partains to t anA U.vm..on f-

sgeothermalaende facilities of 80 megawatts Act. 15 U.S.CFedel Power Act as ame. .. C

capacity or less. ssq. Dapartment of Eno ti
 

42 U.C7102 W s Ik 4W 
vEni mon .6 .entol Co n c usion s 

The Commission Issued in Juno 198. a In consideration of thRalfit
draft environmental impact statement Commission amends (tarI of 6ti

(DEIS) on rulemakings lmplementia 18. Code of Federal Re ationa. as 94

sections 201 and 210 of PI PA. In te forth below.
 
DEIS, the Commission determined that By the Conualsa.

PURPA-induced development of K IF.Pl 
geothermal small power production scm07.
 
fadlities would not create significant

environment effects. In compliance with 1.Section hm.i tamended b
the National Environmental Policy Act resing paragraph PXi) to roa as
 
of 1969 (NEPA). the Commission
 
examined the environmental effects *m Crftf kig '" 
associated with thes rules aDd has I powe produ,.eo
issued aFinal Supplemental A ..- ,W
Environmental Impact Statement IUS," M gwlgi ( ' primary W V

The EIS accompanying this Order Wefthe fa must be blowas,
describes the environmental effects 'a5W A must beotrsaV 
associated with the PURPA-indw w. r btioo therofdevelopment ofsmall power productim am7 nt m o thetoW 
facilities using geothermal energy a a' .hr b flu. esou ces.primary energy source. PURPA-Indu c .t b o t. uIt fi ,. 

*____ A4 
aM M ex.pous w atmded sIsmhcmrat "Scto is amended by

1os --omespht) t-l bsa d nddina (o), to read at 
n" .,
rammU l~as. but &Wh avet,."l" followm 

oaoow s eama. hose- 6'mtaoaal i WIod 
'Ms,, i - dJw PodU 04 , 

Nonhwst Electric Pow Ku a" .d.aCe.s, Act IS.01115. a'N 
fren-mae ~dalaitis. aimittric ruicA. The7 1 dbl"toss 

sladku.uppaM i psi d. m ..... ppW 6_ 
s.mPuiin. 

sma aaatFslhMae 
Rai" an d l la Su lami ,,.la ri'moneapalenm sL h sos in i W m r WYS a--111111, 

Owned Geothermal -lwliPowst Paduci ..
'U~d FRke tip Met51)Febwry I-134
:. 
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(2)By any company 50 percent or 
more of the outstanding voting securities 
of which of which are directly or 
indirectly owned, controlled, or held 
with power to vote by an electric utility, 
electric utility holding company, or any 
combinati:., thereof. 

3. Section 292.601 is revised to read as 
follows: 

S2192.601 Exemption to qualifying 
facilities from the Federal Power Act. 

(a)Applicability.This section applies 
to qualifying facilities, other than those 
described in paragraph (b). 
(b)Exclusion. This section does not 

apply to a qualifying small power 
production facility witl, a power 
production capacity which exceeds 30 
megawatts. if such facility uses any 
primary energy source other than 
geothermal resources. 

(c) Genemlrule. Any qualifying 
facility described in paragraph (a)shaU 
be exempt from all sections of the 
Federal Power Act, except: 
(1)Section 1-18. and 21-30; 
(2) Sections 202(c), 210, 211. and 212; 
(3) Sections 305(c): and 
(4) Any necessary enforcement 

provision of Part Ill with regard to the 
sections listed in paragraphs (c)(1), (2) 
and (3)of this section. 

4. Section 292.602 is amended by 
revising paragraph (b)to read as 
follows: 

1 222.602 Exemption to qualifying 
facilities from the Public UtilityHoldtng 
Company Act and certain State law and 
ragulatiof 

(b) Exemption from the Public Utility 
Holding Company Act of 1935. A 
qualifying facility described in 
paragraph (a)or a utility geothermal 
small power production facility shall not 
be considered to be an "electric utility 
company" as defined in section 21a)(3) 
of the Public Utility Holding Company 
Act of 1935. 15 U.S.C. 79b(a)(3). 

i LNG COOC a l,.l4 
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provements (including solar water heaters, solar-asssted airconditioners and ventilators, super-insulation,and insulatingglass and film) and that has the effect of not disqualifying aorrower who, but for the expenditures on energy saving constructinor improvements, would otherwise have qualifiedfor a 

(4) The term "residentialbuilding" means any attached orunattachedsingle family residence.(d)RuLE OF CONSTRUCION.-This section may not be construedto affect any otherprograrnm of the Secretary of Housing and UrbanDevelopment for energy-efficient mortgages. The pilot program carried out under this section shall not replace or result in the termination of such otherprograms.
(e) REGULATIONS. -The Secretary shall issue any regulationsnecessary to carry out this section not later than the expiration ofthe 180-day period beginning on the date of the enactment of thisAct. The regulationsshall be issued after notice and opportunity forpublic comment pursuant to the provisions of section 553 of title 5,United States Code (notwithstandingsubsections (aX2), (bXB), and(dK3) of such section).(9 AUTHORIZATION OF APPROPRIATIONS -There are authorizedto be appropriatedsuch sums as may be necessary to carry out this


section.
 

Subtitle B--Utilities 
SEC. III. ENCOURAGEMENT OF INVESTMENTS IN CONSERVATIONENERGY EFFICIENCY BY ELECTRIC UTILITIE& 

AND 
(a) AMENDMENT TO THE PUBLIC UTILITY REGULATORy POLICIESAcT.-The Public Utility Regulatory Poiicies Act of 1978 (P.L 95617; 92 Stat. 3117; 16 U.C 2601 and following) is amended byadding the following at the end ofsection 111(d)."(7) iVTEGRATED RESOURCE PLANNNG.-Each electric utilityshall employ integrated resourceplanning.All plans or filingsbefore a State regulatoryauthority to meet the requirements ofthis paragraphmust be updated on a regular basis, must provide the opportunityfor publicparticipationand comment, andcontain a requirementthat the plan be implemented."(8) INVESTMENTS IN CONSERVATION AND DEMAND MANAGEMENT.-The rates allowed to be charged by a State regulatedelectric utility shall be such that the utility s investment in andexpendituresfor energy conservation, energy efficiency ;esources,and other demand side management measures are at least asprofitable,giving appropriateconsiderationto income lost fromreducedsates due to investments in and expenditures for conservation and efficiency, as its investments in and expenditures forthe construction of new generation, transmission, and distribution equipment. Such energy conservation, energy efficiency resources and other demand side management measures shall beappropriatelymonitored and evaluated.

"(9) ENERGY EFFICIENCY INVESTMENTS IN POWER GENERA-TION AND SUPPLY.-The rates charged by any clectric utilityshall be such that the utility is encouragedto make investments 

16 K
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in, and expenditures for, all cost-effective improvements in the 
energy efficiency of power generation, transmission and distri
bution. In considering regulatory changes to achieve the objec
tives of this paragraph,State regulatory authoritiesand nonre

%ulatedelectric utilities shall consider the disincentives caused 
by existing ratemakingpolicies, and practices, and consider in
centives that would encourage better maintenance, and invest
ment in more efficient power generation, transmission and dis
tributionequipment.". 
(b) PROTECTION FOR SMALL BusINEss.-The Public Utility Regu

latory PoliciesAct of 1978 (P.L. 95-617; 02 Stat. 3117; 16 U.S.C. 2601 
inserting the following new paraand following) is amended by 

graph at the end of subsectiop 111(c): 
"(3) If a State reguiatoryauthority implements a standard 

established by subs,,ction (dX7) or (8), such authorityshall
"(A) consider the impact that implementation of such 

standard would have on small businesses engaged in the 
design, sale, supply, installationor servicing of energy con
servation, energy efficiency or other demand side manage
ment measures, and 

"(B) implement such standardso as to assure that util
ity actions would not provide such utilities with unfair 
competitive advantagesover such small businesses.". 

(c) EFFECTIVE DATE.-Section 112(b) of such Act is amended by 
inserting "(or after the enactment of the Comprehensive National 
EnergyPolicy Act in the case of standardsunderparagraphs(7), (8), 
and (9) of section 111(d)" after "Act" in both places such word ap

pears in paragraphs(1) and (2). 
(d) DEFINITIONS. -- Section 3 of such Act is amended by adding 

the following new paragraphsat the end thereof 
"(19) The term 'integratedresourceplanning'means, in the 

case of an electric utility, a planning and selection process for 
energy resources that evaluates the full range of alternanew 

purchases,tives, including new generating capacity, power 
energy conservation and effwiency, cogeneration and district 

reheating and cooling applications, and renewable energy 
sources, in order to provide adequate and reliable service to its 
electric customers at the lowest system cost. The process shall 
take into account necessary features for system operation,such 
as diversity, reliability, dispatchability, and other factors of 
risk; shall take into account the ability to verify energy savings 
achieved through energy conservation and efficiency and the 

time; andprojected durability of such savings measured over 
shall treat demand and supply resourceson a consistent and in
tegrated basis. 

'system cost' means all direct and quantifi"(20) The term 
able net costs for an energy resource over its available life, in
cluding the cost ofproduction, distribution,transportation,uti
lization, waste management, and environmentalcompliance. 

"(21) The term 'demand side management' includes load 
management techniques.". 
(e) REPORT.-Not later than 2 years after the date of the enact

ment of this Act, the Secretary shall transmit a report to the Presi
dent and to the Congress containing
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(1) a survey of all State laws, regulations,practices, and
policies under which State regulatoryauthoritiesimplement theprovisions of paragraphs(7), (8), and (.) of section 111(d) of the
Public UtilityRegulatory PoliciesAct of 1978,

(2) an evaluation by the Secretary of whether and to whatextent, integratedresourceplanningis likely to result in
(A) higher or lower electricity costs to an electric util

ity s ultimate consumers or to classes or groups of such con
sumers; 

(B) enhanced or reduced reliability of electric service;
and 

(C) increased or decreased dependence on particular 
energy resources;and
(3) a survey of practices and policies under which electric

cooperatives prepare integrated resource plans, submit suchplans to the Rural Electrification Administration and the 
extent to which such integratedresour-eplanning is reflected in 
ratescharged to customers. 

The report shall include an analysis prepared in conjunction withthe Federal Th-ade Commission, of the competitive impact of implementation of energy conservation, energy efficiency, and other
demand sid, managementprograms by utilities on small businessesengaged in the design, sale, supply, installation,or servicingof similar energy conservation, energy efficiency, or other demand sidemanagement measures and whether any unfair,deceptive, orpredatory acts exist, or are likely to exist, from implementation of such 
programs. 
SEC. 112. ENERGY EFFICIENCY GRANTS TO STATE REGULATORY AUTHORI. 

TIES, 
(a) ENERGY EFFICIENCY GRANTs.-The Secretary is authorizedin accordance with the provisionsof this section to provide grants toState regulatoryauthoritiesin an amount not to exceed $250,000 per
authority,for purposes of encouragingdemand-side management including energy conservation, energy efficiency and load management


techniques and for meeting the requirements of paragraphs(7), (8),
and (9) of section 111(d) of the Public Utility Regulatory Policies

Act of 1978 and as a.means of meeting gas supply needs and to meetthe requirements of paragraphs(3) and (4) of section 309(b) of thePublic Utility Regulatory Policies Act of 1978. Such grants may beutilized by a State regulatory authority to provide financial assistance to nonprofit subgranteesof the Department of Energy's Weatherization Assistance Programin order to facilitateparticipationbysuch subgrantees in proceedings of such regulatory authority to examine energy conservation, energy efficiency, or other demand-side 
managementprograms.

(b) PLAN.-A State regulatory authority wishing to receive agrant under this section shall submit a plan to the Secretary that
specifies the actions such authority proposes to take that would
achieve the purposes of this section. 

(c) SECRETARIAL ACTON.-(1) In determining whether, and inwhat amount, to provide a grant to a State regulatory authorityunder this section the Secretaryshall consider, in addition to otherappropriatefactors, the actions proposed by the State regulatoryau

1'70 
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thority to achieve the purposesof this section and to consider imple.mentation of the ratemakingstandardsestablishedin(A) paragraphs(7), (8) and(9) of section 111(d) of the PublicUtility Regulatory PoliciesAct of 1978; or

(B) paragraphs(8) and (4) of section 303(b) of the Public
Utility RegulatoryPoliciesAct of 1978. 
(2)Such actions

(A) shall include procedures to facilitate the participationof grantees and nonprofitsubgranteesof the Departmentof Energy's Weatherization Assistance Program in proceedings ofsuch regulatory authorities examining demand-side manage.
ment programs;and

(B) shall provide for coverage of the cost of such granteeand subgrantees'participationin such proceedings.(d) RECORDKEEPiNG.-Each State regulatory authority that receives agrantunder this section shall . eep such records as the Sec
retar, shall require.

(e) DEFrNTiON.-Forpurposes of this section, the term "Stateregulatoryauthority" shall have the same meaning as provided by
section 3 of the Public Utility Regulatory PoliciesAct of 1978 in the
case of electric utilities,andsuch term shall have the same meaningas provided by section 302 of the Public Utility Regulatory PoliciesAct of 1.978 in the case of gas utilities,except that in the case of anyState without a statewide ratemaking authority, such ierm shall 
mean the State energy office.

(g) AuTTn-rm IZATION. -There are authorized to be appropriated$5,000,000 for each of the fiscal years 1994, 1995 and 1996 to carryout the purposesof this section. 
SEC. 113. TENNESSEE VALLEY AUTHORITY LEAST-COST PLANNING PRO-

GRAM. 
(a) IN GENERAL. -The Tennessee Valley Authority shall conducta least-costplanningprogram in accordance with this section.
(7) CONDUCT OFPROGRAM.-

(1) IN GENERA.L-In conducting a least-cost planningprogram undersubsection (a),the Tennessee Valley Authority shallemploy and implement a planningand selection process for newenergy resources which evaluates the full range of existing andincremental resources (including new power supplies, energyconservation and efficiency, and renewable energy resources) inorderto provide adequateand reliableservice to electric customers of the Tennessee Valley Authority at the lowest system cost.(2) PLANNING AND SELECTION PRocEss. -The planningandselectionprocess referred to in paragraph(1) shall
(A) take into account necessaryfeatures for system operation, including diversity, reliability,dispatchability and

otherfactors of risk;
(B) take into account the ability to verify energy savings achieved through energy conservation and efficiencyand the projected durabilityof such savings measuredover

time; and 
(C) treat demand and supply resources on a consistent 

and integrated basis. 
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(8) SYSTEM COST DEFINED.-As used in paragraph(1), theterm "system cost" means all direct and quantifiable net costsfor an energy resource over its available life, including the costof production, transportation,utilization, waste management,environmental compliance, and, in the case of imported energyresources, maintainingaccess to foreign sources of supply.

(c) PARTICIPATION BY DISTRIBUTORs.-
(1) IN GENERAL.-In conducting a leaci-cost planningpro.gram under subsection (a), the Tennesee Valley Authority

shall
(A) provide an opportunity for distributorsof the Ten.nessee Valley Authority to recommend cost-effective energyefficiency opportunities, rate structure incentives, and renewable energy propocals for inclusion in such program;

and
(B) encourage and assist such distributorsin the planning and implementation of cost-effective energy efficiency

options.
(2) ASSISTANE.-The Tennessee Valley Authority shallprovide appropriate assistance to distributors under paragraph(1)B). Such assistanceshall,where cost effective, be provided bythe Tennesse- Valley Authority acting through, or in cooperation with, an association of distributors.Such assistance mayinclude publications, workshops, conferences, one-on-one assistance, financial assistance,equipment loans, technology assessment studies, marketing studies, and other appropriatemechanism to transfer information on energy efficiency and renewable energy options andprograms to customers.(d) PUBLic REVIEW AND COMMENT.-Beforeaddition of a major new 

the selection andenergy resource on the Tennessee ValleyAuthority system, the Tennessee Valley Authority shall provide anopportunity for public review and comment and shall include a description of any such action in an annual report to 
 'he Presidentand Congress.
(e) EXEMPTION FROM CERTAIN REQUIREMENTs.-The TennesseeValley Authority shall not be subject to the least-cost planninig requirements contained in section 111(d) of the Public Utility Regula.tory Policies Act of 1978 or any similar requirement which mightariseout of the Tennessee Valley Authority's electricpower transac.tions with the Southeastern PowerAdministration. 

SEC. 114. AMENDMENT OF HOOVER POWER PLANT A CT.Title II of the Hoover Power PlantAct of 1984 (42 U.S.C. 72757276, Public Law 98-481) is amended to read as follows. 
"TITLE I1-INTEGRA TED RESOURCE PLANNING 

"Sec. 201. Definitions.
"Sec. 202. Regulations to requireintegratedresourceplanning.

"Sec. 20. 
 Technical assistance.
"Sec. 204. Integratedresourceplans.

"Sec. 205. Miscellaneousprovisions.
 

"SEC. 201. DEFINITION& 
"As used in this title. 
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"(1) The term 'Administrator'means the Administratorofthe Western Area PowerAdministration. 
"(2) The term 'integratedresourceplanning' means a plan

ning process for new energy resources that evaluates the full 
range of alternatives, including new generatingcapacity,power
purchases,energy conservation and efficiency, cogeneration anddistrict heatingand cooling applications,and renewable energy
resources, in order to provide adequate and reliable service to
its electric customers at the lowest system cost. The process shall
take into account necessary features for system oeration,such 
as diversity, reliability, dispatchability, and other factors ofrisk; shall take into account the ability to verify energy savings
achieved through energy conservation and efficiency and the
projected durability of such savings measured over time; and
shall treat demand and supply resources on a consistent and in
tegrated basis. 

"(3) The term 'leastcost option' means an option for provid
ing reliable electric services to electric customers which will, to
the extent practicable, minimize life-cycle system costs, includ
ing adverse environmental effects, ofproviding such service. To
the extent practicable,energy efficiency and renewable resources 
may be given priorityin any least-cost option.

"(4) The term 'long-term firm power service contract' means 
any contractfor the sale by Western Area PowerAdministration
of firm capacity, with or without energy, which is to be deliv
ered over aperiod of more than one year.

"(5) The terms 'customer'or 'customers' means any entity or
entities purchasingfirm capacity with or without energy, fromthe Western Area PowerAdministration under a long-term firm power service contract. Such terms include parent-type entities 
and theirdistributionor user members.

"(6) For any customer, the term 'applicable integrated re
sourceplan' means the integratedresourceplan approved by the
Administratorunder this title for that customer. 

"SEC.202. REGULATIONS TO REQUIRE INTEGRATED RESOURCE PLANNING. 
"(a) REGuLATIONs.- Within 1 year after the enactment of this;ection, the Administrator shall, by regulation, revise the FinalImended Guidelines and Acceptance Criteriafor Customer Conseriation and Renewable Energy Programspublished in the Federal

Tegister on August 21, 1985 (50 FR. 3892), or any subsequent
tmendments thereto, to require each customer purchasing electric nergy under a long-term firm power service contract with the West'em Area Power Administration to implement, within 3 years afterthe enactment of this section, integrated resource planning in accordance 'ith the requirementsof this title. 

"(b) CERTAIN SMALL CUSTOMERS. -Notwithstanding subsection(a), for customers with total annual energy sales or usage of 25
Gigawatt Hours or less which are not members of a joint action 
agency or a generation and transmission cooperative with powersupply responsibility,the Administratormay establish different regulations and apply such regulations to customers that the Adminis
tratorfinds have limited economic, managerial,and resource capa
bility to conduct integrated resource planning. The regulations 
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under this subsection shall require such customers to consider creasonableopportunities to meet their future energy service requitments using demand-side techniques, new renewable resources arotherprograms that will provide retailcustomers with electricity,the lowest possible cost, and minimize, to the extent practicable,a4verse environmentaleffects. 
"SEC. 203. TECHNICAL ASSISTANCE. 

"The Administrator may provide technical assistance to cutomers to, among other things, conduct integrated resource pla?ning, implement applicable integratedresou.-ce plans,and otherwiscomply with the requirements of this title. Technical assistancemainclude publications, workshops, conferences, one-to-one assistancoequip.,ent loans, technology and resource assessment studies, ma;keting studies, and other mechanisms to transfer information ojenergy efficiency and renewable energy options and programs to customers. The Administratorshallgive priority to providing technicaassistance to customers that have limited capability to conduct integratedresourceplanning. 
"SEC. 204. INTEGRA TED RESOURCE PLAN&
 

"(a) REVIEW BY WESTERN AREA 
 POWER ADMINISTRATION.-Within 1 year after the enactment of this section, the Administratoshall, by regulation, revise the Final Amended Guidelines and Acceptance Criteriafor Customer Conservation and Renewable Energ)Programspublished in the FederalRegister on August 21, 1985 (5CFR. 33892), or any subsequent amendments thereto, to requireeachcustomer to submit an integratedresourceplan to the Administratorwithin 12 months after such regulationsare amended. The regulation shall require a revision of such plan to be submitted every 5years after the initial submission. The Administratorshall reviewthe initialplan in accordance with a schedule established by theAdministrator(which schedule will providefor the review of all initial plans within 24 months after such regulations are amended),and each revision thereof within 120 days after his receipt of theplan or revision and determine whether the customer has in the development of the plan or revision, complied with this title. Planamendments may be submitted to the Administrator at any timeand the Administratorshall review each such amendment within120 days after receipt thereof to determine whether the customer inamending its plan has complied with this title. If the Administrator determines that the customer, in developing its plan, revision, oramendment, has not complied with the requirements of this title,the customer shall resubmit the plan at any time thereafter. Whenever a plan or revision or amendment is resubmitted the Administratorshall review the plan or revision or amendment within 120days after his receipt thereof to determine whether the customer hascomplied with this title.
"(b) CRITERIA FOR APPROVAL OF INTEGRATED RESOURCEPLAN.-The Administrator shall approve an integrated resourceplan submitted as requiredunder subsection (a) if, in developing theplan, the customer has:

"(1) Identified and accurately compared all practicableenergy efficiency and energy supply resourceoptions available tothe customer. 
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"(2) Included a 2-year action plan and a 5-year action plan 
which describe specific actions the customer will take to imple
ment its integratedresourceplan. 

"(3) Designated 'least-cost options' to be utilized by the cus
tomer for the purpose ofproviding reliableelectric service to its 
retail consumers and explained the reasons why such options 
were selected. 

"(4) To the extent practicable, minimized adverse environ
mental effects of new resource acquisitions. 

"(5) In preparationand development of the plan (andeach 
revision or amendment of the plan) hasprovided for full public 
participation,includingparticipationby governing boards. 

"(6) Included load forecasting.
"(7) Provided methods of validatingpredictedperformance 

in order to determine whether objectives in the plan are being 
met.

"(8) Met such other criteria as the Administratorshall re
quire. 

'(c) USE OF OTHER INTEGRATED RESOURCE PLANs.- Where a 
customer or group of customers are implementing integated re
source planning under a program responding to Federal,State, or 
other initiatives, including integrated resource planning considered 
and implemented pursuant to section 111(d) of the Public Utility 
Regulatory Policies Act of 1978, in evaluating that custorner's inte
grated resourceplan under this title, the Administratorshall accept 
such plan as fulfillment of the requirements of this title to the 
extent such plan substantially complies with the requirements of 
this title. 

"(d) COMPLIANCE WITH IrrEGRATED RESOURCE PANs.- Within 
1 year after the enactment of this section, the Administratorshall, 
by regulation, revise the FinalAmended Guidelinesand Acceptance 
Criteria for Customer Conservation and Renewable Energy Pro
gramspublished in the FederalRegister on August 21, 1985 (50 FR. 
33892), or any subsequent amendments thereto, to require each cus
tcmer to fully comply with the applicable integrated resource plan 
and submit an annual report to the Administrator (in such form 
and containingsuch informationas the Administratormay requi,-e) 
describing the customer's progress to the goals established in such 
plan. After the initialreview undersubsection (a) the Administrator 
shallperiodicallyconduct reviews of a representativesample of ap
plicable integrated resource plans and the customer's implementa
tion of the applicable integrated resourceplan to determine if the 
customers are in compliance with theirplans. If the Administrator 
finds a customer out-of-compliance, the Administratorshall impose 
a surcharge under this section on all electric energy purchased by 
the customer from the Western Area Power Administration or 
reduce such customer's power allocation by 10 percent, unless the 
Administrator finds that a good faith effort has been made to 
comply with the approvedplan. 

"(e) ENFORCEMENT.
"(1) No APPROVED PLAN.-If an integratedresourceplan for 

any customer is not submitted before the date 12 months after
.'heguidelines are amended as required under this section or if 
the plan is disapproved by the Administrator and a revised 
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plan is not resubmitted by the date 9 months after the date ofsuch disapproval, the Administrator shall impose a surchargeof 10 percent of the purchase price on all power obtained bythat customer from the Western Area Power Administrationafter such date. The surchargeshall remain in effect until anintegrated resource plan is approved for that customer. If theplan is not submitted for more than one year after the requireddate, the sw-charge shall increase to 20 percent for the secondyear (or any portion thereofprior to approval of the plan) andto 80 percent thereafter until the plan is submitted or the contractfor the purchaseofpower by such customer from the Western Area Power Administration terminates."(2) FAILURE TO COMPLY WITH APPROVED PLAN.-After approval by the Administrator of an applicable integrated resourceplan for any customer, the Administratorshall impose a10 percent surchargeon all power purchased by such customerfrom the Western Area Power Administration whenever the Administratordetermines that such customer's activities are notconsistent with the applicableintegratedresourceplan. The surcharge shall remain in effect until the Administrator determines that the customer's activities are consistent with the applicable integrated resource plan. The surcharge shall be increased to 20 percent if the customer's activities are out of compliance for more than one year and to 80 percent after morethan 2 years, except that no surcharge shall be imposed if thecustomer demonstrates, to the satisfaction of the Administrator,that a good faith effort has been made to comply with the ap

proved plan.
"(8) REDUCTION IN POWER ALLOCATION.-In the case of anycustomer subject .o a surcharge under paragraph(1) or (2), inlieu of imposing such surcharge the Administrator may reducesuch customer's power allocationfrom the Western Area PowerAdministration by 10 percent. The Administratorshallprovideby regulationthe terms and conditions under which a power allocation terminatedunder this subsection may be reinstated."(9 INTEGRATED RESOURCE PLANNING COOPERA TIVES. - With
the approval of the Administrator, customers within any State or
region may form integrated resource planning cooperatives for thepurposes of complying with this title, and such customers shall beallowed an additional6 months to submit an initial integratedresourceplan to the Administrator. 

"(g) CUSTOMERS WITH MORE THwN 1 CONTRAcT.-If more thanone long-term firm power service contractexists between the Administratorand a customer, only one integratedresourceplan shall berequiredfor that customer under this title."(h) PROGRAM REviEw.-Within 1 year after January 1, 1999,and at appropriateintervals thereafter, the Administratorshall initiate a publicprocess to review the program established by this section. The Administratoris authorized at that time to revise the criteria set forth in section 204(b) to reflect changes, if any, in technology, needs, or otherdevelopments. 
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"SEC.205 MISCELLANEOUS PROVISION& 
"(6r)ENVIRONMENTAL IMPACT STATEMENT.-The provisions of 

the National Environmental Policy Act of 1969 shall apply to ac
tion.,, of the Administrator implementing this title in the same
 
manner and to the same extent as such provisions apply tn othor
 
major Federal actions significantly affecting the quality of the
 
human environment.
 

"(1 ANNLAL REPORT.-The Administratorshall include in the
 
annualrepvt submitted by the Western Area PowerAdministration
 
(1) a description of the activities undertaken by the Administrator 
and by customers under this title and (2) an estimate of the energy 
savings and renewable resource benefits achieved as a result of such 
activities. 

"(c) STATE REGULATED INVEsTOR-OWNED UTILITIEs.-Any State 
regulated electric utility (as defined in section 3(18) of the Public 
Utility Regulatory Policies Act of 1978) shall be exempt from the 
provisionsof this title. 

"(d) RURAL ELECTRIFICATION ADMINISTRATION REQLSRE
MENT.-Nothing in this title shall require a customer to take any
action inconsistent with a requirement imposed by the Rural Elec
trificationAdministration'. 
SEC. 115. ENCOURAGEMENT OF INVESTMENTS IN CONSERVATION AND 

ENERGY EFFICIENCY BY GAS UTILITIES 
(a) DEFINITIONs.-Section 302 o/ the Public Utility Regulatory 

PoliciesAct of 1978 (15 US.C. 3202) is amended by adding the fol
lowing at the end thereof 

"(9) The term 'integratedresource planning' means, in the 
case of a gas utility,planningby the use of any standard,regu
lation,practice, orpolicy to undertake a systematic comparison 
between demand-side management measures and the supply of 
gas by a gas utility to minimize life-cycle costs of adequate and 
reliable utility services to gas consumers. Integrated resource 
planning shall take into account necessary features for system 
operation such as diversity, reliability, dispatchability, and 
other factors of risk and shall treatdemand and supply to gas 
consumers on a consistentand integratedbasis. 

"(10) The term 'demand-side management' includes energy 
conservation, energy efficiency, and load management tech
niques. ". 
(b) IN GENERAL.-Section 303(b) of the Public Utility Regulatory

PoliciesAct of 1978 (15 US.C. 3202) is amended by insertingat the 
end the following new paragraphs:

"(3) INTEGRATED RFSOuRCE PLANNING.-Each gas utility
shall employ, in order to provide adequate and reliable se.-vice 
to its gas customers at the lowest system cost. All plans or fil
ings of a State regulated gas utility before a State regulatory
authority to meet the requirementsof this paragraphshall (A)
be updated on a regular basis, (B) provide the opportunity for 
public participationand comment, (C) provide for methods of 
validating predicted performance, and (D) contain a require
ment that the plan be implemented after approval of the State 
regulatoryauthority.Subsection (c) shall not apply to this para
graph to the extenit that it could be construed to require the 

/717 
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State regulatory authority to extend the record of a State pro.ceeding in submitting reports to the FederalGovernment. 

"(4) INVESTMENTS IN CONSERVATION AND DEMAND MANAGE
MENT.-The rates charged by any State regulated gas utilityshall be such that the utility's prudent investments in, and expenditures for, energy conservation and load shifting programsand for other demand-side management measures which are
consistent with the findings and purposes of the Energy PolicyAct of 1992 are at least as profitable (taking into account theincome lost due to reduced sales resultingfrom such programs)as prudent investments in, and expenditures for, the acquisition 
or construction of supplies and facilities. This objective requiresthat (A) regulators link the utility's net revenues, at least in 
part, to the utility 's performance in implementing cost-effective programs promoted by this section; and (B) regulators ensure
that, for purposes of recoveringfixed costs, including its author
ized return, the utility's performance is not affected by reduc
tions in its retailsales volumes. ". 
(C) IMPACT ON SMALL BUSINESs.--Section 303 of such Act isamended by inserting the following ncw subsection at the end thereof"
 
"(d) SMALL BUSINESS 
IMPACTS.-If a State regulatory authority


implements a standard established by subsection (b) (3) or (4), such
 
authorityshall

"(1) consider the impact that implementation of such standard would have on small businessesengaged in the design, sale.supply, installation,or servicing of energy conservation, energy
efficiency, or other demand-side management measures, and"(2) implement such standard so as to assure that utility
actions would not provide such utilities with unfair competitive
advantagesover such small businesses." 
(d) EFFECTIVE DATE.-Section 303(a) of such Act is amended byinserting "(or after the enactment of the Energy Policy Act of 1992in the case of standardsunderparagraphs(3), and (4) of subsection(b))" after "Act" and by striking out "standardestablished by subsection (b)2)" in paragraph(2) and inserting "standardsestablished

by paragraphs(2), (3) and (4) of subsection (b)"
(e) REPORT.-The report under section 111(e) of this Act transmitted by the Secretary of Energy to the Presidentand to the Congress shall contain a survey of all State laws, regulations,practices,and policies under which State regulatory authorities implementthe provisions of paragraphs (3) and (4) of section 303(b) of thePublic Utility Regulatory Policies Act of 1978. The report shall include an analysis,prepared in conjunction, with the Federal TradeCommission, of the competitive impact of implementation of energyconservation, energy efficiency, and other demand side management

programs by gas utilities on small businesses engaged in the design,
sale, supply, installation,or servicingof similarenergy conservation,energy efficiency, or other demand-side management measures andwhether any unfair,deceptive, orpredatoryacts orpracticesexist, or are likely to exist, from implementationof such programs. 
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SEC. 625. ELECTRIC UTILITY P.4RTICIP.4 TIO.N STUD j

The Secreta'. in consultation with appropriate Federal agen.cies. representatives of State regulator, commissions and electricutilities,and such other persons as the Ser,'etarv considers ap,-ropri.ate. shall undertake or cause to have undertaken a study to determine the means by which electric utifities may invest in. own. sell.lease, service, or recharge batteries used to power ehrctric motor vehi
cles. 
SEC 626. AUTHORIZA TION OF .PPROPRIA TIVNS.

There are authorized to be appropr.,'ted to the Secretary forpurposes of this subtitle .540.000.000for the 5 -. ear period beginningivith the first full fiscal year after the date of enuct."z;,i of this Act,to remain atailableuntil expended. 

TITLE VII-ELECTRICITY 

Subtitle A-Exempt Wholesale Generators 
SEC 711. PUBLIC UTILITY HOLDLVG COMPANY ACT REFORM.

The Public Utility Holding Company Act of 1935 15 U.S.C. 79and following) is amended by redesignatingsections 22 and 22 assections 24, and 3,5 respectively and by adding the following new section after section Jl: 
"SEC. 32. EXEMPT WHOLESALE GENERATORS. 

"(a) DEFINITIONS.-For purposes of this section'"1) EXEMPT WHOLESALE GENERATOR.-The term 'exemptwholesale generator'means any person determined by the Federal Energy Regulatory Commission to be engaged directly, or in.directly through one or more affiliates as defined in section2iakll'B/ and exclusivelv in the business of owning 6r operating, or both owning and operating, all or pat t of one or moreeligible facilities and selling electric energy (it wholesale. Noperson shall be deemed to be an exempt wholesale generatorunder this section unless such person has applied to the FederalEnergy Regulatory Commission for a determination under thisparagraph.A person applying in good faith for such a determi.nation shall be deemed an exempt wholesale generator underthis section, with all of the exemptions provided by this section,until the Federal Energy Regulatory Commission makes suchdetermination. The Federal Energy Regulatory Commissionshall make such determination within 60 days of its receipt ofsuch application and shall notify the Commission whenever adetermination is made under this paragraphthat any person isan exempt wholesale generator.Not later than 12 months afterthe date of enactment of this section, the FederalEnergy Regulator, Commission shall promulgate rules implementing theprovisions of this paragraph.Applications for determinationfii:d after the effective date of such rules shall be subject there
to. 

"(2) ELIGIBLE FACILITY.-The term 'eligible facility' meansa facility, wherever located, which is either
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"(A) used for the generation of electric energy exclusive. 
ly for sale at wholesale, or 

"(B) used for the generation of electric energy and 
leased !o one or more public utility companies; Provided 
That any such lease shall be treated as a sale of electric 
energy at wholesale for purposes of sections 205 and 206 of 
the FederalPower Act. 

Such term shall not include any facility /br which consent is 
required under subsection (c) if such consent has 'ot been ob. 
tained. Such term includes interconnecting transmission facili
ties necessary to effect a sale of electric energy at wholesale. For 
purposes of this paragraph, the term 'facility' may include a 
portion of a facility :,ubject to the limitations of subsection (d) 
and shall inciude a facility the construction of which has not 
becin commenced or completed. 

"(3) SALE OF ELECTRIC ENERGY AT WHOLESALE.-The term 
'sale of electric energy at wholesale' shall have the same mean. 
ing as provided in section 201(d) of the Federal Power Act (16 
US.C 824(d)). 

"(4) RETAIL RATES AND CHARGES.-The term 'retail rates 
and charges' means rates and charges for the sale of electric
 
energy directly to consumers.
 
"(b) FOREIGN RETAIL S.ALEs.-Notwithstonding paragraphs(1)
 

and (2) of subsection (a), retailsales of electric energy produced by a 
facility located in a foreign country shall not prevent such facility 
from being an eligiblefacility, or prevent a perso'z owning or operat. 
ing, or both owning and operating, such faciiity from being an 
exempt wholesale generator if none of the electric energy generated 
by such facility is sold to consumers in the United States. 

"(c) STATE CONSENT FOR EXISTING RATE-BASED FACILIT.-If 
a rate or charge for, or in connection with. the construction of a fa. 
cility, or for electric energy produced by a facility (other than any 
portion of a rate or charge which representsrecovery of the cost of a 
wholesale rate or charge) was in effect under the laws of any State 
as of the date of enactment of this section, in order for the facility 
to be considered an eligible facility, every State commission having 
jurisdictionover any such rate or charge must make a specific deter. 
mination that allowing such facility to be an eligible facility (1) 
will benefit consumers, (2) is in the public interest,and (3) does not 
violate State law; Provided, That in the case of ,juch a rate or 
charge which is a rate or chargeof an affiliate of a registeredhold. 
ing company: 

"(A) such determinationwith respect to the fac 'lity in ques
tion shall be required from every State commission having ju. 
risdiction over the retail rates and charges of the affiliates of 
such registered holding company; and 

"(B) the approval of the Commission under this Act shall 
not be required for the transft':' of the facility to an exempt 
wholesale generator. 
"(d) HYBRIDS.--1) No exempt wholesale generator may own or 

operate a portion of any facility if arty otherport',on of the facility is 
owned or operated by an electric utility company that is an affiliate 
or associate company of such exempt wholesale generator. 

/~
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'2) ELIGIBLE FAcILITY.-IVotwithstanding paragraph (1, anexempt wholesale generatormay own or operate a portion of a facili.ty identified in paragraph(1) if such portion has become an eligiblefacilitv as a result of the operationof subsection (c)."(e' EXEMPTION OF EWGS.-An exempt wholesale generatorshall not be considered an electric utilitN company under section2ta#Jd of this Act and, whether or not a subsidiar. company, an af.filiate, or an associate company of a holding company, an exemptwholesale generatorshall be exempt from all provisions of this Act."(f) OWNERSHIP OF EWGS BY EXEMPT HOLDING COMPANIES.-Notwithstandingany provision of this Act, a holding company thatis exempt under section J of this Act shall be permitted, withoutcondition or limitation under this Act, to acquire and maintain aninterest in the business of one or more exempt wholesale generators."1g) OWNERSHIP OF EWGS BY REGISTERED HOLDING COMPA-NIES. -Notwithstanding any provision of this Act and the Commission s jurisdictionas provided under subsection (h) of this section, aregistered holding company shall be permitted (without the need toapply for, or receive, approval from the Commission, and otherwisewithout condition under this Act) to acquireand hold the securities,or an interest in the business, of one or more exempt wholesale gen.


era~tor's.
 
"(h) FINANCING AND OTHER RELATIONSHIPS BETWEEN EWGSAND REGISTERED HOLDING COMPANIES.-The issuance of securitiesby a registered holding company for purposes of financing the acquisition of an exempt wholesale generator, the guarantee of securitiesof an exempt wholesale generator by a registered holding company,the enteringinto service, sales or constructioncontracts,and the creation or maintenance of any other relationship in addition to thatdescribed irsubsecti ,n (g) between an exempt wholesale generatorand a reisteredhola,,,g company, its affiliates and associate companies, shall remain subject to the jurisdiction of the Commission

under this5 Act: Provided, That
" .' section 11 of this Act shall not prohibit the otvnem'pof an interest in the business of one or more exei t wholesaegeneratorsby a registeredholding company (regardess of wherefacilities owned or operated by such exempt wholesale generators are located), and such ownership by a registered holdingcompany shall be dee,'ned consistent with the operation of anintegratedpublic utility system;
"(2) the ownership of an interest in the business of one ormore exempt wholesale generators by a registered holding company (regardlessof where facilities owned or operated by suchexempt wholesale generatorsare located) shall be considered asreasonably incidental,or economically necessary or appropriate,to the operationsof an integratedpublic utility system;"(3) in determining whether to approve (A) the issue or saleof a security by a registeredholding company for purposes of financing the acquisition of an exempt wholesale generator,or(B) the guaranteeof a security of an exempt wholesale generatorby a registered holding company, the Commission shall notmake a finding that such security is not reasonably adapted tothe earningpower of suck company or to the security structureofsuch company and other companies in the same holding com
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pany system, or that the circumstances are such as to constitu
the making of such guaranteean improperrisk for such compc 
ny, unless the Commission first finds that the issue or sale o 
such security, or the making of the guarantee, would have
substantialadverse impact on the financial integrity of the reg
istered holding company system,

"(4) in determining whether to approve (A) the issue or sal,of a security by a registered holding company for p!"pses othe
than the acquisition of an exempt wholesale generator,or (B,
other transactionsby such registered holding company or by its
subsidiaries other than with respect tc exempt wholesale -gen.erators, the Commission shall not consider the effect of the cap.
italization or earnings of any subsidiary,which is an exempt
wholesale generator upon the registered holding company
system, unless the approvalof the issue or sale or other transac.
tion, together with the effect of such capitalization and earn.
ings, wold have a substantialadverse impact on the financial 
integrity of the registeredholdingcompany system;

"(5) the Commission shall make its decision under para.
graph (3) to approve or disapprove the issue or 5ale of a security 
or the guarantee of a security within 120 days of the filing of adeclarationconcerningsuch issue, sale or guaruntee;and

"(6) the Commission shall promulgate regulations with respect to the actions which would be considered,for purposes ofthis subsection, to have a substantialadverse impact on the fi. 
nancial integrity of the registered holding company system;
such regulations shall ensure that the action has no adverseimpact on any utilitysubsidiaryor its customers, or on the abil.
ity of State commissions tc mrotect such subsidiaryorcustomers,
and shall take into account the amount and type of capital in.
vested in exempt wholesale generators, the ratio of such capitalto the total capital invested in utility operations, the availabil. 
ity of books and records, and the financialand operatingexpe.
rience of the registered holding company and the exempt whole.
sale generator; the Commission shall promulgate such regula.
tions within 6 months after the enactment of this section; after
such 6-month period the Commission shall not approve any ac.tions under paragraph(3), (4) or (5) except in accordance with 
such issued regulations.
"(i) APPLICATION OF ACT TO OTHER ELIGIBLE FACILITrES.-In

the case of any person engaged directly and exclusively in the busin-ss of owning or operating (or both owning and operating)all or 
part of one or more eligible facilities, an advisory letter issued bythe Commission staff under this Act after the date of enactment of
this section, or an order issued by the Commission under this Actafter the date of enactment of this section, shall not be requiredfor 
the purpose, or have the effect, of exempting such person from treat
ment as an electric utility company under section 2(aXJ) or exempt
ing such person from any provision of this Act.

"(U) OWNERSHIP OF WHOLESALEEXEMPT GENERATORS ANDQUALIFYING FACILITIES.- The ownership by a person of one or more 
exempt wholesale generatorsshall not result in such person beingconsidered as being primarily engaged in the generation or sale ofelectric power within the meaning of sections 3(17AC~ii) and 
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3(8XBA'ii) of the Federal Power Act (16 US.C. 796 (17kCii)ant796(18)(Bkii)).

"(k) PROTECTION AGAivsT ABL'SiVE AFFILIATE "'RANSACTIONS."(1) 	PROHIBITION.-After the date of enactment of this section. an electric utility company may not enter- into a contract tcpurchaseelectric energy at wholesale from an exempt wholesalhgenerator if the exempt wholesale generatoris an affiliate or as.sociatecompany of the electric utility company.
"(21 STATE AUTHORITY TO EXEMPT FROM PROHIBITION. -Not.withstanding paragraph (1), an 	electric utility company mayenter into a contract to purchase electric energy at wholesalefrom an exempt wholesale generatorthat is an affiliate or associate company of the electric utility company"(A) if everv State commission havingjurisdictionoverthe retail rates of such electric utility company makes eachof the following specific determinationsin advance of theelectric utility company entering into such contract:"(i) A determination that such commission hassufficient regulatory authority, resources and access tobooks and records of the electric utility company and any relevant associate,affiliate or subsidiary companyto exercise its duties under this subparagraph.

"(ii)	A determination that the transaction
"(I) will benefit consumers,
"(II) does not violate any State law (including

where applicable,least costplanning),
'(I) would not provide the exempt wholesalegenerator any unfair competitive advantage byvirtue of its affiliation or associationwith the elec

tric utility company, and
"(IV) is in the public interest; or'(B) if such electric utility company is not subject toState commission retail rate regulation and the purchased

electric energy:
"(i) would noe be resold to any affiliate or associ

ate company, or
"(ii) the purchased electric energy would be resoldto an affiliate or associate company and every Statecommission havingjurisdiction over the retail rates ofsuch affiliate or associate company makes each of thedeterminations provided under subparagraph (A), including tne determination concerning a State commis

sion's duties.
"(1) 	 RECIPROCAL ARRANGEMENTS PRoHIBITrED. -Reciprocal arrangements among companies that are not 	affiliates or associatecompanies of each other that are entered into in order to avoid theprovisionsof this section areprohibited.". 
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SEC. 712. ST.4 TE CONSIDERATION OF THE EFFECTS OF POWER PURCHASES 
ON UTILITY COST OF CAPITAL4 CONSIDERATION OF THE EF. 
FECTS OF LEVERAGED CAPITAL STRUCTURES ON THE RELI. 
ABILITY OF WHOLESALE POWER SELLERS: AND CO.SIDER. 
ATION OF ADEQLA TE FUEL SUPPLIES. 

Section 111 of the Public Utility R,?gulatory Policies Act of 197S 
(16 US.C 2601 and following) is amen.ded by inserting the follow. 
ing new paragraphafter paragraph ('9: 

"(10) CONSIDERATION OF THE EFFECTS OF WHOLESALE POWER 
PURCHASES ON UTILITY COST OF CAPI'j'AL; EFFECTS OF LEVERAGED 

CAPITAL STRUCTURES ON THE RELIABLITY OF WHOLESALE POWER 
SELLERS AND ASSURANCE OF ADEQUATE FUEL SUPPLIES. -(A) To 
the extent that a State regulatory authority requires or allows 
electric utilities for which it has ratemaking authority to con. 
sider the purchase of long-term wholesale power supplies as a 
means of meeting electric demand, such authorityshallperform 
a generalevaluation of

"(i) the potential for increases o- decreases in the costs 
of capital for such utilities,and any resulting increases or 
decreases in the retail rates paid by eictric consumers, that 
may result from purchases of long-teim wholesale power 
supplies in lieu of the construction of new generation facili. 
ties by such utilities; 

"(ii) wheth-r the use by exempt wholesale generators 
(as defined in section 32 of the Public Utiliiy Holding Com. 
pany Act of 1935) of capital structures which employ pro. 
portionallygreater amounts of debt than the capital struc. 
tures of such utilities threatens reliability or provides an 
unfairadvantagefor exempt wholesale generatorsover such 
utilities; 

"(iii) whether to implement procedures for the advance 
approval or disapproval of the purchase of a particular 
long-term wholesale power supply; and 

"(iv) whether to require as a condition for the approval 
of the purchase of power that there be reasonable assur. 
ances of fuel supply adequacy. 
"(B) For purposes of implementing the provisions of this 

paragraph,any reference contained in this section to the date of 
enactment of the Public Utility Regulatory Policies Act of 1978 
shall be deemed to be a reference to the date of enactment of 
this paragraph. 

"(C) Notwithstanding any other provision of Federal law, 
nothing in this paragraphshall prevent a State regulatory au. 
thority from taking such action, including action with respect 
to the allowable capital structure of exempt wholesale genera. 
tors, as such State regulatoryauthority may determine to be in 
the public interest as a result of performing evaluations under 
the standardsof subparagraph(A). 

"(D) Notwithstanding section 124 and paragraphs(1) and 
(2) of section 112(a), each State regulatory authority shall con
sider and make a determination concerning (he standardsof 
subparagraph(A) in accordance with the requirements of sub
sections (a) and (b) of this section, without regard to any pro
ceedings commenced prior to the enactment of this paragraph. 
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'YE) Notwithstandingsubsections (b) and ,c' of section 112.
each State regulatory authority shall consider and make a de
termination concerning whether iL is appropriateto implement
the standards set out in subparagraph AJ not later than one 
year after the date of enactment of this paragraph. 

SEC. 713. PUBLIC UTILITY HOLDING COMPANIES To OWN iTERESTS L CO. 
GENERA TION FA CILITIES. 

Public Law 99-186 (99 Stat. 1180, as amended by Public Law 
99-553, 100 Stat. 3087), is amended to read as follows. 

"SECTION 1. Notwithstandingsection 11(b)(1) of the Public Util
ity Holding Company Act of 1935, a company registered under said 
Act, or a subsidiary company of such registered company, may ac
quire or retain, in any geographic area,an interest in any qualifying
cogenerationfacilities and qualifyinzg small power production fiacili
ties as defined pursuant to the Public Utility Regulatory Policies 
Act of 1978, and shall qualify for any exemption relating to the 
Public Utility Holding Company Act of 1935 prescribedpursuant to 
section 210 of the Public Utility Regulatory PoliciesAct of 1978. 

"SEC. 2. Nothing herein shall be construed to affect the applica
bility of section 3(17XC) or section 3(18KB) of the FederalPow-er Act 
or any provision of the Public Utility Holding Company Act of 1935,
other than section 11(bX1), to the acquisition or retention of any
such interest by any such company. 
SEC. 714. BOOKS AND RECORDS 

Section 201 of the FederalPower Act is amended by adding the 
following new subsectionat the end thereof

"(g) BOOKS AND REcoRDs.-(1) Upon written order of a State 
commission, a State commission may examine the books, accounts,
memoranda, contracts,and records of

"(A) an electric utility company subject to its regulatoryau
thority under State law, 

"(B) any exempt wholesale generator selling energy at 
wholesale to such electric utility,and 

"(C any electric utility company, or holding company there
of which is an associate company or affiliate of an exempt
wholesale generator which sells electric energy to an electric 
utility company referred to in subparagraph(A), 

wherever located, if such examination is required for the effective 
discharge of the State commission's regulatory responsibilities af
fecting the provision of electricservice. 

"(2) Where a State commission issues an order pursuant to 
pa ,graph(1), the State commission shall not publicly disclose trade 
secrets or sensitive commercial information. 

"(3) Any United States district court located in the State in 
which the State commission referred to in paragraph(1) is located 
shall have jurisdiction to enforce compliance with this subsection.

"(4) Nothing in this section shall
"(A) preempt applicableState law concerning the provision

of recordsand other information;or 
"(B) in any way limit rights to obtain records and other in

formation under Federallaw, contracts,or otherwise. 
"(5) As used in this subsection the terms 'affiliate, 'associate 

company, 'electric utility company, 'holding company, 'subsidiary 
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company', and 'exempt wholesale generator' shall have the same 
meaning as when used in the Public Utility Holding Company Act 
of 1935." 
SEC. 715. I.VVESTMENT IV FOREIGN UTILITIES. 

The Public Utility Holding Company Act of 1935 (15 U.S.C. 79 
et seq.) is amended by inserting after section 32 the following new 
section: 
"SEC. 3. TREA TMENT OFFOREIGN UTILITIE 

"(a) EXEMPTIONS FOR FOREIGN UTILITY COMPANIES.
"(1) IN GENERAL.-A foreign utility company shall be 

exempt from all of the provisions of this Act, except as other
wise provided under this section, and shall not, for any purpose
under this Act, be deemed to be a public utility company under 
section 2(a.S), notwithstandingthat the foreign utility company 
may be a subsidiarycompany, an affiliate, or an associate com
pany of a holdirgcompany or ofa public utility company.

"(2) STATE cOMMISSION CERTIFICATIoN.-Section (aX1) shall 
not apply or b, effective unless every State commission having
jurisdiction over the retailelectric or gas rates of a public utili
ty company that is an associate company or an affiliate of a 
company otherwise exempted under section (aX1) (other than a 
public utility company that is an associate company or an affil
iate of a regi5.cered holding company) has certified to the Com
mission that it has the authority and resources to protect rate
payers subject to its jurisdictionand that it intends to exercise 
its authority. Such certification, upon the filing of a notice by
such Staee commission, may be revised or withdrawn by the 
State commission prospectively as to any future acquisition.The 
requirement of State certification shall be deemed satisfied if
the relevant State commission had, prior to the date of enact
ment of this section, on the basis of prescribed conditions of 
general applicability, determined that ratepayers of a public
utility company aie adequately insulated from the effects of di. 
versificationand the diversification would not impair the abili
ty of the State commission to regulate effectively the operations 
of such company. 

"(3) DEFINTION.-For purposes of this section, the term 
'foreign utility company' means any company that

"(A) owns or operates facilities that are not located in 
any State and 'hat are used for the generation, transmis
sion, or distribution of electric energy for sale or the distri
bution at retail of natural or manufactured gas for heat,
light, orpower, if such company

"(i) derives no part of its income, directly or indi
rectly, from the generation, transmission, or distribu
tion of electric energy for sale or the distribution at 
retailof natural or manufactured gas for heat, light, 
orpower, within the United States; and 

"(ii) neither the company nor any of its subsidiary
companies is a public utility company operating in the 
United States; and 
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"iB provides notice to the Commission. in such form a 

the Commissi.on may prescribe, that such company is a for. 
eign utility company."(bi OWNERSHIP OF FOREIGN UTILITY COMPANIES BY EXEMPT 

HOLDING COMpA.vEs.-Notwithstanding any provision of this Act 
except as provided under this section, a holding company that s 
exempt under section J of the Act shall be permitted without condi
tion or limitation under the Act to acquire and maintainan interest
in the business of one or more foreign utility companies.
 

"(c) REGISTERED HOLDING COMPANIES. 
-
"(1) OWNERSHIP OF FOREIGN UTILITY COMPANIES BY REGIS.

TERED HOLDING COMPANtES.-Notwithstanding any provision ofthis Act except as otherwiseprovided under this section. a regis
tered holding company shall be permitted as of the date of en
actment of this section (without the need to apply for, or receive 
approvalfrom the Commission) to acquire and hold the securi
ties or an interest in the business, of one or more foreign utility
companies. The Commission shall promulgate rules or regula
tions regardingregistered holding companies' acquisitionof in
terests in foreign utility companies which shall provide for the
protection of the customers of a public utility company which is 
an associate company of a foreign utility company and the
maintenance of the financialintegrity of the registered holding 
company system.

"(2) ISSUANCE OF SECURITIES.-The issuance of securities bya registered holding company for purposes of financing the ac
quisition of a foreign utility company, the guaranteeof securi
ties of a foreign utility company by a registeredholding compa
ny, the entering into service, sales, or construction contracts,
and the creation or maintenance of any other relationship between a foreign utility company and a registered holding com
pany, its affiliates and associate companies, shall remain subject to the jurisdictionof the Commisqion underthis Act (unless
otherwise exempted under this Act, in the case of a transaction 
with an affiliate or associate company located outside of the
United States).Any Stai, commission with jurisdictionover the 
retail rates of a public utility company which is part of a registered holdingcompany system may make such recommendations 
to the Commission regardingthe registered holding company's
relationship to a foreign utility company, and the Commission 
shall reasonablyand fully considersuch State recommendation. 

"(3) CONSTAUCTION.-Any interest in the business of 1 or 
more foreign utility companies, or 1 or more companies organized exclusively to own, directly or indirectly, the securities or 
other interest in a foreign utility company, shall for all pur
poses of this Act, be considered to be

"(A) consistent with the operationof a single integrated
public utility ,vstem, within the meaning of section 11: and 

"(B) reasonably incidental,or economically necessary or 
appropriate,to the operationsof an integratedpublic utility
system, within the meaning of section 11.

"(d) EFFECT ON ExIsTING LA w; No STATE PREEMPTION. -Noth
ing in this section shall

http:Commissi.on
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"IIJpreclude an' person from qualifying for or maintaining
any exemption otheruise provided for 'under this Act or therules, regulations, or orders promulgated or issued under this 
Act. or 

'"2J be deemed or construed to limit the authority of any
State ancludLng any State regulatorY authorzty' with respect
to

"(A) any public utility company or holding company
subject to such State's jurisdiction;or 

"(B)any transaction between any foreign utility compa.
ny (or any affiliate or associate company thereof) and anvpublic utility company or holding company subject to such 
State'sjurisdiction.

te REPORTING REQUIREMENTS.
'71) FILING OF REPORTs.-A public utility company that is 

an associate company of a foreign utility company shall filewith the Commission such reports twith respect to such foreign
utility company) as the Commission may by rules, regulations,
or orderprescribe as necessary or appropriatein the public in.
terest or for the protection of investors or consumers. 

'72) NOTICE OF ACQUISFTIONs.-Not later than 30 days after
the consummation of the acquisitionof an interest in a foreign

utility company by an associate company of a public utility
company that is subject to the jurisdictionof a State commis.
sion with respect to its retail electric or gas rates or by suchpublic utility company, such associate company or such public
utility company, shall provide notice of such acquisition to 
every State commission havingjurisdictionover the retail electric or gas ratesof such public utility company, in such form as 
may be prescribedby the State commission. 
"(P PROHIBITION ON ASSUMPTION OF LIABILITIES. "(1) IN GENERAL.-Nopublic utility company that is subjectto the jurisdiction of a tate commission with respect to its
retail electric or gas rates shall issue any security for the pur
pose of financing the acquisition, or for the purposes of financing the ownership or operation, of a foreign utility company,
nor shall any such public utility company assume any obligation or liability as guarantor,endorser, surety, or otherwise in 
respect of any security of a foreign utility company.

"(2) EXCEPTION FOR HOLDING COMPANIES WHICH ARE PRE-
DOMINANTLY PUBLIC LrTILITY COMPANIES. -Subsection (fl) shall 
not apply if

"(A) the public utility company that is subject to thejurisdiction of a State commission with respect to its retail
electric or gas rates is a holding company and is not an af.filiate undersection 2'aJ(11K(B) of anotherholding company 
or is not subject to regulation as a holding company and
has no affiliate as defined in section 2a)(11A) that is apublic utility company subject to the jurisdictionof a Statecommission with respect to its retail electric or gas rates, 
and 

'(B) each State commission having jurisdiction withrespect to the retail electric and gas rates of such public
utility company expressly permits such public utility to 
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engage in a transactionotherwise prohibited under section 
(ftl), and 

"tC1 the transaction (aggregated with all other then
outstanding transactions exempted under this subsection, 
does not exceed .5per centum of the then-outstanding total 
capitalizationof the public utility. 

"(g) PROHIB!TION ON PLEDGING OR ENCUMBERING UTILITY 
AssEm.-No public utility company that is subject to the jurtsdic. 
tion of a State commission with respect to its retail electric or gas 
rates shall pledge or encumber any utility assets or utility assets of 
any subsidiary thereof for the benefit of an associateforeign utility 
company. 

Subtitle B-FederalPower Act Interstate
 
Commerce in Electricity
 

SEC. 721. AMENDMENT3S TO SECTION 211 OF FEDERAL POWER ACT. 
Section 211 of the Federal Power Act (16 US.C. 824j) is amend

ed as follows: 
(1) The first sentence of subsection (a) is amended to read as 

follows: "Any electric utility, Federalpower marketing agency, 
or any otherperson generatingelectric energy for sale for resale, 
may apply to the Commission for an order underthis subsection 
requiringa transmittingutility to provide transmissionservices 
(including any enlargement of transmission capacity necessary 
to provide such services) to the applicant.". 

(2) In the second sentence of subsection (a),strike "the Com
mission may" and all that follows and insert "the Commission 
may issue such order if it finds that such order meets the re
quirsments of section 212, and would otherwise be in the public 
interest. No order may be issued under this subsection unless 
the applicant has made a request for transmission services to 
the transmittingutility that would be the subject of such order 
at least 60 days prior to its filing of an application for such 
order." 

0') Amend subsection (b) to read as follows: 
"(b) RELIABILITY OF ELEcRIc SERVIcE.-No order may be 

issued under this section or section 210 if after giving consideration 
to consistently applied regional or national reliability standards, 
guidelines, or criteria, the Commission finds that such orderwould 
unreasonably impairthe continued reliabilityof electric systems af
fected by the order.". 

(4) In subsection (c)
(A) Strike out paragraph(1). 
(B) In paragraph(2) strike "which requires the electric" 

and insert "which requires the transmitting'. 
C) Strike out paragraphs(3) and (4).
 

15) In subsection (di-
(A) In the first sentence of paragraph (1). strike "elec

tric" and insert "transmitting"in each place it appears. 
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tB) In the second sentence of paragraph ('1 before "and 
each affected electric uaity," insert "each affected trans. 
mitting utility.". 

(C' In paragraphtd). strike "electric " and insert "trans
mitting". 

(D) Strike the period in subpan-agraph (B) ofparagraph
(1)and insert ". or" and after subparagraph tB) insert the 
following neu' subparagraph:
-(C) the ordered transmission services require enlargement

of transmission capacity and the transmitting utility subject to 
the order has failed, after making a good faith effort, to obtain 
the necessarn, approvals or propertv rights under applicable Fed. 
eral, State. and local laws. ", 

SEC. 722. TRANSMISSION SER VICES. 
Section 212 of the Federal Power Act is amended as follows: 

(1) Strike subsections (a) and (b) and insert the following.
"(a) RATES. CHARGES, TERMS. AND CONDITIONS FOR WHOLESALE 

TRANSMISSION SERVICES.-An ord,.r under section 211 shall require
the transmitting utility subject to the order to provde wholesale 
transmission services at rates, charges, terms, and conditions which
permit the recovery by such utility of all the costs incurred in con
nection with the transmission services and necessary associated serv
ices, including, but not limited to, an appropriate share, if any, of
legitimate, verifiable and economic costs, including taking into ac
count any benefits to the transmission system of providing the trans
mission service, and the costs of any enlargement of transmission fa
cilities. Such rates, charges, terms, and conditions shall promote the 
economically efficient transmission and generation of electricity and 
shall be just and reasonable, and not unduly discriminatory or pref
erential. Rates, charges, terms, and conditions for transmission serv
ices provided pursuant to an order under section 211 shall ensure 
that, to the extent practicable, costs incurred in proriding the 
wholesale transmission services, and properly allocable to the provi
sion ofsuch services, are recovered from the applicant for _:cch order 
and not from a transmitting utility's existing wholesale, retail, and 
transmission customerr. ". 

(2) Subsection (e)is amended to read as follows: 
"(e) SAVINGS PRO ViSION.---() No provision of section 210, 211,

214, or this section shall be treated as requiring any person to uti
lize the authority of any such section in lieu of any other authority
of law. Except as provided in section 210, 211, 214, or this section,
such sections shall not be construed a.- limiting or impairing any
authority of the Commission under any other provizion of law. 

'72) Sections 210, 211, 21J, 214, and this section, shall not be 
construed to modify, impair, or supersede the antitrust laws. For 
purposes of this section, the term 'antitrust laws' has the meaning
given in subsection (a) of the first sentence of the Clayton Act, except
that such term includes section 5 of the Federal Trade Commissio;'i 
Act to the extent that such section relates to unfair methods ofcom
petition. ". 

(2)Add the following new subsections at the end thereof' 
"(g) PROHIBITION ON ORDERS INCONSISTENT WITH RETAIL MAR-

KETING AREAS.-No order may be issued under this Act which is in
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consistent with any State law which governs the retail marketing 
areas of electric utilities. 

"(h PROHIBITION ON MANDATORY RETAIL WHEELING AND SHAM 
WHOLESALE TRANSACTIONS.-'vO order ;ssued under this Act shall 
be conditioned upon or require the transmission of electrc energy:

'71) directly to an ultimate consumer,or 
"'21 to. or for the benefit of an entity if such electric energy 

would be sold by such entity directly to an ultimate consumer,
&unless: 

"(A) such entity is a Federalpower marketing agency; 
the Tennessee Valley Authority a State or any political 
subdivision of a State tor an agency, authority, or instru
mentality of a State or a political subdivision),-a corpora. 
tion or association that has ever received a loan for the 
purposes of providing electric service from the Administra. 
tor of the Rural Electrification Administration under the 
Rural ElectrificationAct of 1936; a person having an obli
gation arising under State or local law (exclusive of an ob
ligation arisingsolely from a contract entered into by such 
person) to provide electric service to the public: or any cor
poration or association which is wholly owned, directly or 
indirectly,by any one or more of the foregoing; and 

"(B) such entity was providing electric ser-'ice to such 
ultimate consumer on the date of enactment of this subsec
tion or would utilize transmission or distributionfacilities 
that it owns or controls to deliver all such electric energy to 
such electric consumer. 

Nothing in this subsection shall affect any authorityof any State or 
local government under State law concerning the transmission of 
electric energy directly to an ultimate consumer.". 

"(i' LAws APPLICABLE TO FEDERAL COLUMBIA RIVER TRANSMIS-
SION SYsTEM.---(1 The Commission shall have authority pursuant 
to section 210, section 211, this section. and section 213 to (A) order 
the Administrator of the Bonneville Power Administration to pro
vide transmissionservice and (B) establish the terms and conditions 
of such service. In applying such sections to the Federal Columbia 
River Transmission System, the Commission shall assure that

"(i) the provisions of otherwise applicable Federal laws 
shall continue in full force and effect and shall continue to be 
!pplicableto the system; and 

"(ii) the rates for the transmission of electric power on the 
system shall be governed only by such otherwise applicablepro
visions of law and not by any provision of section 210, section 
211, this section, or section 21J.. except that no rate for the 
transmissionof power on the system shall be unjust. unreason
able, or unduly discriminatoryor preferential,as determined by 
the Commission. 
"(2) Notwithstanding any other provision of this Act with re

spect to the procedures for the determination of terms and condi
tions for transmissionservice

"(A) when the Administrator of the Bonneville Power Ad
ministrationeither (i) in response to a written request for specif
ic transmissionservice terms and conditions does not offer the 
requested terms and conditions, or ii) proposes to establish 
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terms and conditions of general applicability for transmission 
serrice on the Federal Columbia River Transmission System. 
then the Administratormay proride opportunity for a hearing 
and. in so doing, shall

"WI' give notice in the Federal Register and state in 
such notice the written explanation of the reasons u'h,- the 
specific terms and conditions for transmission services are 
not being offered or are being proposed: 

'UH)adhere to the procedural requirements of para. 
graphs (1) through (3) of section ii) of the Pacific North. 
west Electric Power Planning and Conservation Act ,16 
U.S.C. 83.9i1' through (3)). except that the hearing officer 
shall, unless the hearingofficer becomes unavailable to :he 
agency. make a recommended decision to the Administrator 
that states the hearing officer's findings and conclusions. 
and the reasons or basis thereof, on all material issues of 
fact. law. or discretionpresentedon the record: and 

'UJI) make a determination, setting forth the reasons 
for reaching any findings and conclusions which may 
differ from those of the hearingofficer, based on the hear
ing record, consideration of the hearing officer's recom
mended decision, section 211 and this section, as amended 
by the Energy Policy Act of 1992, and the provisions of law 
aspreserved in this section; and 
"7,)if applicationis made to the Commission under section 

211 for transrnissionservice under terms and conditions differ
ent than those offered by the Administrator,or followLng the 
denial of a request for transmission service by the Administra
tor, and such applicationis filed within 60 days of the Admin
istrator'sfinal determination and in accordance with Commis. 
sion procedures. the Commission shall

"Wi)in the event the"Administrator has conducted a 
hearing as herein provided for (I)accord parties to the Ad. 
ministrator'shearing the opportunity to offer for the Com
mission record materials excluded by the Administrator 
from the hearing record. (1I) accord such parties the oppor. 
tunity to submit for the Commission record comments un 
appropriateterms and conditions, (II1) afford those parties 
the opportunity fo ' a hearing if and to the extent that the 
Commission finds the Administrator's hearing record to be 
inadequate to support a decision by 	 the Commission, and 
(IV) establish terms and conditions for or deny transmis. 
sion 	service based on the Administrator's hearing record. 

and this section. asthe Commission record, section 211 
amended by the Energy Policy Act of 1992. and the provi
sions of law as preserved in this section. or 

"(ii) in the event the Administrator has not conducted 
a hearing as herein provided for. determi.2e whether to 
issue an order for transmission service in accordance with 
section 211 and this section, includingproviding the oppor
tunity for a hearing. 

"(3) Notwithstanding those provisions of section iJ1ib) of this 
Act (16 U.S.C. 8251) which designate the court in which rev'ew may 
be obtained, any party to a proceedingconcerning transmissionserv

http:determi.2e
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We sought to he furnished b% the Administrator of the BonnecIlle 
Power Administration seeking review of an order issued by the Com. 
mission 1n such proceedini, shall obtain a reciei' o' such order in 
the Lnited States Court of Appeals for the Pacilit .\orthuest. us 
that re,,n is delined b section .by14, of the Pacfic Northwest Ele(. 
tric Pou er Plannini and ConsercationAct 16 U.S.C V.'.9a, 1,

",' To the extent the .4dministratorof" the Bonneville Power 
Administration iannot be required under section 211. as a result of 
the Administrator's other statutor' mandates, either to (AI provide
transmi.ssion service to an applicant which the Commission would 
otherwise order, or 'B1 prouide such service under rates, terms, and 
condi tions oh ,h the Commission would otherise require, the ap
pIwo nt hull rot be required to proide sinitiar trunsm ission serv. 
ices to the Administrator or to proi ide such sert ies under sumlar 
rates, terms, and conditions. 

"', The Commission shall not issue any order under section 
210. section 211. this section. or section 21,1 requiring the Ac,'nints. 
tratorof the Bonneville Power Administration to provide transmis
sion service if'such an order would impair the Administrator's abil. 
itY to provide such transmission service to the Administrator's 
power and transmission customers in the Pacific Northwvest. as that 
region is defined in section .inl.' of' the Pacific Northwest Electric 
Power Planning and Conservation Act .16' U.S.C. S,9at]4n. as is 
needed to assure adequate and reliable service to loads in that 
re&in,.

"'j'EQruirBILITY WITItIX TERRITORY RESTRICTED ELECTRIC 
SvTE.S.-With respect to an electric utlitv which is prohibited by
Federal law from beini, a source of power supply, either directlv or 
through a distributor of its electric energy, outside an area set forth 
in such law. no order issued under section 211 may require such 
electric utilit or a distributor of such electric utility' to provide
transminssion services to another entity :f"the electric energy to be 
transmittedu ill be consumed uithin the area set fbrth in such Fed. 
eral law. unless the order is in furtherance of' a sale of electric 
energ to that electric utilitv: Provided. however. That the foregoing
provtsion shall not apply to any urea served at retail by an electric 
transmission system which icas such a distributor on the date of en. 
actment of this subsection and which before October 1, 1.991. gave its 
notice of termination under its power supply contract ucith such 
electric utti t. 

k, 	ERCOT UTILITIES.
"'1, R.AEs.-An% order under section 211 requiring rort.

sion of transmissionsercices in whole or in part ithin ERCOT 
shall provide that any ERCOT utilitV which is not a public
uttlit%and the transmission facilities of which are actually
used fior such transmission sercice is entitled to receive compen
sation based. insofar as practicuble and consistent u'ivth subsec. 
tion ,a'. on the transmission ratemaking methodology used by
the Public Utilit Commission of Texas. 

-2 DEFI.NI ioNs. -For purposes of"this subsection
"IAI the term 'ERCOT' means the Electric ReliabilitY 

Council of Texas; and 
-tB1 the term "ERCOT utiltt' means a transmitting 

utility which is a member of ERCOT" 



152 

SEC 7"j. I.VFOR.t.4 TIoV REQ1 IRE.tE.NTS. 
Part II of the Federal Power Act is amended b adding the /bl. 

louI,'n. neu section after section 212: 
"S/.21.1. I\%.'IRtS. TIO %REQIIREIENTS. 

',a' REQUESTS FOR 1WHOLESALF TRANSMISSION SERVIt'..-
Federal power murketing a*eric%. or

Whenecer an%electric utilit. 

an% other person generating electric energy for sale lor resale inakei
 

w'holesul 
a good faith request to a transmitting utility to provide 

and charges, andservices and requests specific ratestransmission 
other terms and -onditions. unless the transmitting utility agrees to 

rates. charges, terms and conditions accept
proi de such services at 
able to such person. the transmitting utilittv shall. ut thin HO davs of 

its receipt o," the request. or other mutually' agreed upo,, priod. pro. 

a detailed written explanation. iuith specipl(
iide such person with 

reference to the fiacts and circumstances of the request. stating',1'
 

rates, charges.
the transmitting utilittys basis for the proposed 

and 2/ its analysis of any
terms. and conditions for such services, 

physical or other constraints affecting the provision of such services.
 

.' b) 7RA.NSMISSION CAPACITY AND CONSTRAI N TS.-.ot later 

than I year after the enactment of this section, the Commission 

rule requiring that information be submitted an
shall promulgate a 

is ade-Commission by transmitting utilities whichnually to the 

quate to inform potential transmission customers. State regulato'
 

ca
authorities, and the public of potentiallY available transmission 


pacity and known constraints..
 

SEC. 721. SA LES BY EXEMPT WHOLESA LE ';ENERA TORS.
 

Part II of the Federal Power Act is amended by add.ig the fol

lowing new section after section 21J: 

"SEC. 211. S.4 LES B) EXEMPT WHOLESALE GENERA TORS. 

charge received by an exempt wthoiesale generator
"'o rate or 

lfir the sale of electric energy shall be lawful under section 205 if 

after notice and oppor'nity for hearing, the Commission finds that 
the receipt of any undue preference

such rate or charge resu:'s from 
associate companyor advantage from an electric utility which is an 

wholesale generator. For purposes of 
or an affiliate of the exempt 

and 'affiliate shall hace
this section. the terms 'associate company 

the same meaning as provided in section 2ta/ of the Public Utility 

Holding Company Act of 1935. 

S'EC. 725. PE. 4LTIES. 
NOT APPLICABLE TO TRANSMISSIoNta' EXISTING PENALTIES 

and d.16 of the Federal Power Act are 
PRovistoxs.-Sections J15 

each amended by adding the following at the end thereol'
 

"ic, This subsection shall not apply in the case of any provision 

or any rule or order issued under anyof section 211. 212. 21J. or 214 

such procision. ".
 

-Titleib) PENALTIES APPLICABLE To TRANSMISSION PROVISIONS. 
is amended by inserting the fbllowing

III of the Federal Power Act 

neu' section after section 316.'
 

OF CERTAIN PRO VISIONS.
"SEC. 316A. ENFORCEMENT 
to violateshall be unlawful for any person"(a) VIOLATIONS. -It 

212. 213, or 21. or any rule or order 
any provision of section 211, 

issued under any such provision.
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"ib, CIVIL PE.4LTIES.-An'v person who tiolates any provision 
of section 211. 212. 21.. or 21-4 or any proision of any rule or order 
thereunder shall be subject to a civil penalty of not more than 
:'lft.OO for each da% that .,uch violation continues. Such penalty
shall be assessed b( the Commission,. after notice and opportuniti
for pub/c hearin , in accordance with the same proctsions as are 
applicable under section .1ldI in the case of ct! penalties assessed 
under section .J1. In determinin the amount of a proposed penalty.
the Commission shall take into consideration the seriousness of the 
ciolation and the efforts of such person to remedy the Liolation in a 
timel. manner." 
SEC. 726. DEFI\ITIOVS. 

'a' ADDITIONAL DEFI.VITIONSs.-Section .) of the Federal Power 
Act is amended by adding the folloi'ing at the end thereof

..t2') TR.4s.MrrI.G UTILITY.-The term 'transmittingutili
ty' means any electric utility. qualifying cogeneration facility. 
quaiifyv ng small power productzon facility, or Federal power
marketing agency u'hich owns or operates electric power trans
mission facilities which are used for the sale of electric energy 
at wholesale. 

-t24) WHOLESALE TRANSMISSION SERVICES. -The term 
wholesale transmission services' means the transmission of 

electric energy sold. or to be sold, at wholesale in interstate com
merce. 

"(25) EXEMPT WHOLESALE GENERATOR.-The term 'exempt
wholesale generator' shall have the meaning proVided by sec
tion J2 of the Public Utility Holding Companv Act of 19J5. ". 
(bi CLARIFICATION OF TERMSs.-Section d'22) of the Federal 

Power Act is amended by inserting "'including any municipality)" 
after "State agency". 

Subtitle C-State and Local Authorities 

SEC. 731. ST.4 TE AI THORITIES. 
Nothing in this title or in any amendment made by this title 

shall be construed as affecting or intending to affect, or in any way
to interfere u'ith, the authority of any State or local government re
lating to environmental protection or the siting of facilities. 

TITLE V1II-HIGHLEVEL RA DIOA CTI VE
 
WASTE
 

SEC. 8O1. .t'LEAR 14A STE DISPOSAL 
ta) ENVIRONMENTAL PROTECTION AGENCY STANDARDS.

(1) PROMLULGA TON.-Notwithstanding the provisions of sec
tion 121ta) of the Nuclear Waste Policy Act of 1982 (4.2 U.S.C. 
1014 Ihan. section 161 b. of the Atomic Energy Act of 1954 t42 
U.S.C 2201tbU. and any other authority of the Administrator of 
the Environmental Protection Agency to set generally applicable 
standards for the Yucca Mountain site. the Administrator 
shall. based upon and consistent u'ith the findings and recom
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mendations of the National Academy of Sciences. promulgate. 
rule. public health and safety standardsfor protection of theby 

public from releases from radioactive materials stored or dis

posed of in the repository at the Yucca Mountain site. Such 

standards shall prescribe the maximum annual effective dose 

equivalent to individual members of the public from releases to 

the accessible environment from radioactivematerials stored or 

disposed of in the repository. The standardsshall be promulgat

ed not later than I year after the Administrator receives the 

findings and recommendations of the NationalAcademy of Sci

ences under paragraph(2) and shall be the only such standards 

applicable to the Yucca Mountain site. 
ti STUDY BY VATIONAL ACADEMY OF SCIENCES.-1Within 90 

days after the date of the enactment of this Act, the Adminis. 

tratorshall contract with the National Academy of Sciences to 

conduct a study to provide, by not later than December 3!. 1993, 
findings and recommendations on reasonablestandardsfor pro

tection of the public health and safety, including
(A) whether a health-based standardbased upon doses 

Lo individualmembers of the public from releases to the ac

cessible environment (as that term is defined in the regula

tions contained in subpart B of part 191 of title 1;0, Code of 

Federal Regulations, as in effect on November 18, 1985) 

will provide a reasonable standard for protection of the 

health and safety of the generalpublic; 
(B) whether it is reasonableto assume that a system for 

be developed,post-closure oversight of the repository can 
based upon active institutional controls, that will erevent 

repositorys engian unreasonable risk of breaching the 
neered or geologic barriersor increasingthe exposure of in. 

dividual members of the public to radiation beyond allow

able limits: and 
(C) whether it is possible to make scientificallysupport

able predictionsof the probabilitythat the repository'sengi

neered or geologic barriers will be breached as a result of 

human intrusion over a period of 10,000 years. 
this section shall0'.) APPLICABILITY. -The provisions of 

apply to the Yucca Mountain site, rather than any other au. 

thority of the Administrator to set generally applicable stand

ards for radiationprotection. 
REGULATORY COMMISSION REQUIREMENTS AND CRItbi NUCLEAR 

TERIA. 

1) MODIFICATIONS.-Not later than 1 year after the Admin

istratorpromulgates standards under subsection (a), the Nucle
its technical ar Regulatory Commission shall, by rule, modify 

of the Nuclearrequirements and criieria under section 121(b) 
10141(b)), as necessary. to beWaste Policy Act of 1982 (42 US.C. 


consistent with the Administrator's standards promulgated
 

under subsection (a).
 
REQUIRED ASSUMPTIONS. -The Commission's require12) 

ments and criteria shall assume. to the extent consistent with 

the findings and recommendations of the NationalAcademy of 

Sciences. that, following repositoryclosure, the inclusion of en

gineered barriers and the Secretary's post-closure oversight of 

/11/2
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the Yucca Mountain site. in accordance with subsection (c), 
shall be sufficient to

(A) prevent an' activity at the site that poses an unrea
sonable risk of breachingthe repository.s engineered or geo
logic barriers:and 

B) prevent an%, increase in the exposure of individual 
members of the public to radiation beyond allowable limits. 

1c POST-CLOSL'RE OVERSIGHT.-Following repositor- closure, the 
Secretaor of Energy shall continue to oversee the Yucca Mountain 
site to prevent an. activity at the site that poses an unreasonable 
risk of

(1) breaching the repositor-'s engineered or geologic bar
riers: or 

(2'increasing the exposure of individuul members of the 
public to radiationbeyond allowable limits. 

SEC. 802. OFFICE OF THE NUCLEAR WASTE NEGOTIA TOR. 
tal ExTENSION.-Section 410 of the Nuclear Waste Policy Act of 

1982 (42 US.C. 10250) is amended by striking "5years" and insert
ing ""years "'. 

(b) DEFINITION OF STATE.-Section 401 of the Nuclear Waste 
Policy Act of 1982 (42 US.C. 10241) is amended

(1) by striking "States." the first place it appears and in
serting ""Statesand" and 

(J by inserting a period after "District of Columbia" and 
striking the remainderof the sentence. 

SEC 803.1VT'CLEAR WA STE M.A.VAGEMENT PLAN. 

(a) PREPARATION AND SUBMISSION OF REPORT.-The Secreta
of Energy. in consultation with the Nuclear Regulatory Commission 
and the Environmental ProtectionAgency, shallprepare and submit 
to the Congress a report on .,,hether currentprograms and plans for 
management of nuclear waste as mandated by the Nuclear Waste 
Policy Act of 1982 42 U.S.C 10101 et seq.) are adequatefor manage
ment of any additional volumes or categories of nuclear waste that 
might be generated by any new nuclearpower plants that might be 
constructed and licensed after the date of the enactment of this Act. 
The Secretar-y shall prepare the report for submission to the Presi
dent and the Congress within 1 year after the date of the enactment 
of this Act. The report shall examine any new relevant issues relat. 
'd to manarement of spent nuclear fuel and high-level radioactive 
waste that might be raisedby the addition of new nuclear-generated 
electric capacity, including anticipated increased volumes of spent 
nuclearfuel or high-level radioactivewaste, any need for additional 
interim storage capacity prior to final disposal, transportation of 
additional volumes of waste, and any need for additionalrepos:tor
ies for deep geologic disposal. 

(b) OPPORTUNITY FOR PUBLIC COMMENT. -In preparationof the 
report required under subsection (a). the Secretary of Energy shall 
offer members of the public an opportunity to provide information 
and comment and shall solicit the views of the Nuclear Regulator. 
Commission, the Environmental ProtectionAgency, and other inter
ested parties. 
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ICi AULTHORIZATION OF APPROPRIATIONS.- There ure auth r;:cd 

to be appropriated such sums as may be necessary to curry ,,ut thts 
section. 

TITLE IN- UNITED STA TES E.VRICHMENT
 
CORPORA TION
 

SEC. 901. EST.4ILISH.IENT OF THE UNITED ST.4TES ENRI'HME.T (U1111
R.4 TION. 

The Atomic Energy Act of 1954 t42 U.S.C. 2011 et seq.' is 
amended by adding at the end the following new title: 

"TITLE II- (WITED STATES ENRICHMENT 
CORPORA TION 

"CHA PTER 22-GENERAL PROVISIONS 

"SEC. 1201. DEFINITIONS. 

"For purposes of this title:
"71) The term 'alternative technologies for uranium enrich. 

ment' means technologies to enrich uranium by methods other 
than the gaseous diffusion process. 

'72) The term 'A VLIS' means atomic vapor laser isotope 
separation technology. 

"t.]) The term 'Board' means the Board of Directors of the 
Corporation established under section 1J04. 

"4) The term 'Corporation' means the United States En
richment Corporation. 

"(5) The term 'corrective actions' has the meaning given 
such term by the Administrator of the Environmental Protec
tion Agency under section O(4u of the Solid Waste Disposal 
Act (42 US.C. 6924 (u)). 

"(6) The term 'decontamination and decommissioning 
means those activities, other than response actions or corrective 
actions. undertaken to decontaminate and decommission nat
tive uranium enrichment facilities that have residual raditac
tive or mixed radioactive and hazardous chemical contamua
tion. including depleted tailings. 

'7) The term 'Department means the Department o/ 
Energy. 

"(S) The 'highly enricAed uranium' uraniummeans 
enriched to 20 percent or more of 

"'91 The term 'low-enriched uranium' means uranium en
richtd to less than 20 percent of the uranium-.2d 5 isotope. 

"(10) The term 'releases' has the meaning given the term 

term 
he uranium- 2J5 isotope. 

"release'in section 101(22) of he Comprehensive Environmental 
Response. Compensation, and Liability Act of 1980 (42 US.C. 
,960']22)J. 

"'11) The term 'remedial action' has the meaning given 
such term in section 101(24) of the Comprehensive En'ironmen
tal Response. Compensation, aiad Liability Act of 1980 .42 
U.S.C 9601t24)). 

http:uranium-.2d
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.712J The term 'response actions*has he meaninggivuen the 
term 'response' in section 10](3 of the Comprehensive Enron. 
mental Response. Compensation. and Liability Act of 1.980 (42 
U S.C. 96'01t251). 

"Jl.h The term 'Secretan'means the Secretary of Energy,. 
' The term 'uranium enrichment' means the separation 

of uranium of a given isotopic content into 2 components. I 
having a higher percentage )f a 1;ssile isotope and I having a 
lou er percentage. 

'.E( 1202. PU RPOSES. 
"The Corporation is created for the following purposes: 

"l, To operate as a business enterprise on a profitable and 
efficient basis. 

"21 To nuximize the long-term value of the Corporationto 
the Treasur of the United States. 

"W.11To lease Department uranium enrichment facilities, as 
needed.
 

'74) To acquire uranium for uranium enrichment. low-en
riched uranium fbr resale, and highlv enriched uranium for 
conversion into lou-enricheduranium, as needed."'7.5) To market and sell its enriched uranium and uranium 
enrichment and related services to"(A' the Departmentfor gov'ernmentalpurposes: and

"(B' domestic and fbreign persons, as provided in sec
tion 1." ]6.

6") T-, conduct research and development as required to 
meet business objectives fbr the purposes of identifying, evaluat
ing, improving, and testing alternative technologies for urani. 
um ,nrichment. 

't'Z) To conduct the business as a self-financing corporation 
and eliminate the need for Federal Government appropriations 
or sources of Federal financing other than those provided in 
this :itle. 

-(8) To help maintain a reliable and economical domestic 
source of uranium enrichment services. 

'79i To comply with laws. and regulations promulgated 
thereunder,to protect the public health, safet. and the environ
ment. 

-110) To continue at all times to meet the objectives of en
suring the Nation's common defense and security, including 
abiding bv United States laws and policies concerning special
nuclear materials and nonproliferation of atomic u'eapons and 
other nonpeaceful uses of atomic energy. 

"11' To take all other lawful actions in furtherance of 
these purposes. 

"CHAPTER 23-ESTABLISHMENT, POWERS, AND 
ORGANIZ.4 TION OF CORPORA TION 

"-SE(. 1301. EST.4BLISHMEVT OF THE ('ORPORA TIO.N. 
'-a)IN GENERAL.-There is established a body corporate to be 

known as the United States Enrichment Corporation.
-(b) GOVERNMENT CORPORATION. -The Corporationshall be es

tablished as a wholly ou'ned Goternment corporation subject to 
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to the Congress on progress under this chapter. The 5th report sub. 
mitted under this section shall contain recommendations of the Sec
retaryfor the reauthorizationof the program and Fund under this 
title.". 
SEC. 1102. LICENSING OF A VLIS. 

The last sentence of section 11 v. of the Atomic Energy Act of
1954 (42 US.C 2014(v)) is amended to read as follows: "Except with 
respect to the export of a uranium enrichmentproduction facility or 
the construction and operationof a uranium enrichmentproduction
facility using Atomic Vapor Laser Isotope Separation technology,
such term as used in chapters 10 and 16 shall not include any
equipment or device (or important component part especially de
signed for such equipment or device) capable of separating the iso
topes of uranium or enrichinguranium in the isotope 225. 
SEC. 1103. TABLE OF CONTENTS. 

The table of contents for title II of the Atomic Energy Act of 
195.4, as added by title IX of this Act, is amended by adding at the 
end the following: 

"CHAPTER 27-LICENSING AND REGULATION OF URANIUM ENRICHMENT FACILITIES 

"Sec. 1701. Gaseous diffusion facilities. 
"Sec. 1,702. Licensing of other technologies. 
"Sec. 1703 Regulation of restricteddata. 

"CHAPTER 28-DECONTAMINATION AND DEcOMMISSIONING 

"Sec. 1801. Uranium EnrichmentDecontaminationand DecommissioningFund. 
"Sec. 180. DeposLts. 
"Sec. 1803. Departmentfacilities. 
"Sec. 1804. Employee protis ons. 
"Sec. 1805. Reports to Congress. ". 

TITLE XII-RENEWABLE ENERGY 

SEC. 1201. PURPOSES. 
The purposes of this title are to promote

(1) increases in the production and utilization of energy
from renewable energy resources; 

12) further advances of renewable energy technologies; and 
(J) exports of United States renewable energy technologies

and services. 
SEC. 1202. DEMONSTRATION AND COMMERCIAL APPLICATION PROJECTS 

FOR RENEWABLE ENERGY AND ENERGY EFFICIENCY TECH.
VOLOGIES. 

(a) DEMONSTRATION AND COMMERCIAL APPLICATION 
PROJECTS.-Section 6 of the Renewable Energy and Energy Efficien
cy Technology Competitiveness Act of 1989 (42 US.C. 12005) is 
amended to read as follows: 
"SEC 6. DEMONSTRA TION AND COMMERCIAL APPLICA TION PROJECTS. 

"(a) PURPOSE.-Thepurpose of this section is to direct the Secre
tary to further the commercialization of renewable energy and 
energy efficiency technologies through a five.year program.

"(b) DEMONSTRATION AND COMMERCIAL APPLICATION 
PROJECTS.
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"(1) ESTABLISHMENT.---(A) The Secretary shall solicit proposals for demonstration and commercial application projectsfor renewable energy and energy efficiency technologies pursuant to subsection (c). Such projects may include projects for"(i) the production and sale of elcctricity, thermal 
energy, or other forms of energy using a renewable energy
technology;

"(ii) increasingthe efficiency of energy use; and
"(iii) improvements in, or expansion of facilities forthe manufacture of renewable energy or energy efficiency

technologies.

"(B) REQUIREMENTS. -Each 
 project selected under this section shall include at least one for-profit business. Activities sup.ported under this section shall be performed in the UnitedStates. Each project under this section shall require the manufacture and reproductionsubstantiallywithin the United Statesfor commercial sale of any invention or product that may result 

from the project.
"(2) FORMS OF FINANCIAL ASSISTANCE.-(A) In supportingprojects selected under subsection (c), the Secretary may choosefrom among the forms of agreements described in section 3001

of tie Energy Policy Act of 1992.
"(B) In supportingprojects selected undersubsection (c), theSecretary may also enter into agreements with private lenders topay a portion of the interest on loans made for such projects.
"(3) COST SHARING.-CoSt sharing for projects under thissection shall be conducted accordingto the proceduresdescribedin section 3002(b) and (c) of the Energy Policy Act of 1992.
"(4) ADVISORY COMMITrEE.-(A) The Secretary shall establish an Advisory Committee on Demonstrationand Commercial

Application of Renewable Energy_ and Energy Efficiency Technologies (in this Act referred to as the 'Advisory Committee') to
advise the Secretary on the development of the solicitation andevaluation criteriafor projects under this section, and on otherwise carryi..ng out his responsibilities under this section. The
Secretaryshall appoint members to the Advisory Committee, including a. least one member representing
"(i) the Secretary of Commerce;

"(ii) the National Laboratories of the Department of
 

Energy;

"(iii)the SolarEnergy Research Institute;

"(iv) the Electric PowerResearch Institute;

"(v) the Gas Research Institute;

"(vi) the NationalInstitute of Building Sciences;
"(vii) the NationalInstitute of Standardsand Technol. 

ogy;"(viii) associations of firms in the major renewable 
energy manufacturingindustries;and

"(ix) associationsof firms in the major energy efficien
cy manufacturingindustries. 

Nothing in this subparagraphshall be construed to require the
Secretary to reestablish the Advisory Committee in place underthis subsection as of the date of enactment of the Energy Policy 
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Act of 1992, or to perform again any duties performed by such
advisory committee before such date of enactment. 

"(B) Not later than 18 months after the date of the enact
ment of the Energy Policy Act of 1992, the Advisory Committee
shall provide the Secretary with a report assessing the imple
mentation of the program under this section, includingspecificrecommendations for improvements or changes to the program
and solicitation process. The Secretary shall transmit suchreport and, if any, the Secretary's recommendations to the Con. 
gress.
 
"(C) SELECTION OF PROJECTS.
-

"(1) SOLICITATION. -(A) Not later than 9 months after thedate of the enactment of the Energy Policy Act of 199, the Secretarv shall solicitproposalsfor projects under this section. The
Secretary may make additionalsolicitationsfor proposals if the
Secretary determines that such solicitations are necessary to 
carryout this section. 

"(B) A solicitation for proposals under this paragraphshall
establish a closing date for receipt of proposals. The Secretarymay, if necessary, extend the closing date for receipt of propos
als for a period not to exceed 90 days.

"(C) Each solicitation under this paragraphshall include adescription of the criteria,developed by the Secretary, according
to which proposals will be evaluated. In developing such crite
ria, the Secretary shallconsider

"(i) the need for Federal involvement to commercialize
the technology or speed commercialization of the technolo

gy' "(ii) the potentialfor the technology to have significant 
market penetration;

"(iii) the potential energy efficiency gains or energy
supply contributionsof the technology;

"(iv) potential environmental improvements associated 
with the technology; 

"(v) the export potentialof the technology;
"Yvi) the likelihood that the proposalis technicallysuf

ficient to achieve the objective of the solicitation;
"(vii) the degree to which non-Federalfinancialpartici

pation is involved in the proposal:
"(viii) the business and financialhistory of the propos

er orproposers;and 
"(ix) any other factor the Secretary considers appropri

ate. 
"(2) PROJECT TECHNOLOGIES.-Projects under this section 

may include the following technologies:
"(A) Conversion of cellulosic biomass to liquid fuels.
 
"(B) Ethanol and ethanol byproduct processes.

"(C) Direct combustion or gasificationof biomass.
 
"(D)Biofuels energy systems.

"(E) Photovoltaics, including utility scale and remote
 

applications.

"(F)Solar thermal, includingsolarwater heating.

"(G) Wind energy.
 

60-378 0 - 92 - 7 
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"(H) High temperature and low temperature geother

mal energy.
"(1) Fuel cells, including transportationand stationary

applications.
"(J)Nondefense high-temperaturesuperconductingelec

tricity technology. 
"(K) Source reduction technology.
"(L) Factory-madehousing.
"(M)Advanced district cooling."(3) PROJECT SELECTION.-The Secretary,shall, within 120days after the closing date established under paragraph(1)(B),select proposals to receive financial assistance under this section. In selecting proposals under this paragraph,the Secretary

shall
"(A) consider each proposal's ability to meet the criteria developed pursuant to paragraph(1)C); and
"(B) attempt to achieve technological and geographic

diversitv.
"(d) AUTHORIZATION OF APPROPRIATIONS.-There are authorized to be appropriatedto the Secretaryfor carryingout this section

$50,000,000 for fiscal year 1994.
(b) NATIONAL GOALS AND MULTIYEAR FUNDING FOR ALCOHOLFROM BiOMASs.-Section 4(a) of the Renewable Ener,;,. and EnergyEfficiency Technology Competitiveness Act of 1989 (42 US.C.12003(a)) is amended

(1) by redesignatingparagraph(4) asparagraph(.5);(2) by insertingafter paragraph(3) the following new para
graph:

"(4) ALCOHOL FROM BIOMfASS.-(A) In general, the goal ofthe Alcohol From Biomass Program shall be to advance research and development to a point where alcohol from biomasstechnology is cost-competitive with conventional hydrocarbon
transportation fueLs, and to promote the integration of thistechnology into the transportationfuel sector of the economy."(B)(i) Specific goals for producing ethanol from biomass 
shall be to

"(I) reduce the cost of alcohol to 70 cents pergallon;
"I) improve the overall biomass carbohydrateconver

sion efficiency to 91 percent:"(III) reduce the capital cost component of the cost of 
alcohol to 23 cents per gallon; and

"(IV) reduce the operatingand maintenance component
of the cost of alcohol to 47 cents per gallon."(ii) Specific goals for producing methanol from biomass 

shall be to
"(I) reduce the cost of alcohol to 47 cents per gallon;

and 
"V) reduce the capitalcomponent of the cost of alcohol 

to 16 cents pergallon. : and(3) in paragraph(5), as so redesignatedby paragraph(1) ofthis subsection, by inserting "Biodiesel Energy Systems," after
"Biofuels Energy Systems, .(c) NATIONAL RENEWABLE ENERGY ENERGYAND EFFICIENCY

MANAGEMENT PLAN.-Section 9(b) of the Renewable Energy and 
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Energy Efficiency Technology Competitiveness Act of 1989 (42 U.S.C. 
12008(b)) is amended

(1) in paragraph(1) by inserting "three-year" before "man
agement plan ": and 

(2) by striking paragraph(5) and inserting in lieu thereof
the following new paragraphs:

"(5) fn addition, the Plan shall
"(A) contain a detailed assessment of program needs,objectives, and priorities for each of the programs author. 

ized undersection 6 of this Act;
"(B) use a uniform prioritizationmethodology to facilitate cost-benefit analyses of proposals in various program 

areas; 
"(C) establish milestones for setting forth specific tech

nology transferactivities under each program area;
"(D) include annual and five-year cost estimates for in

dividualprograms under this Act; and
"(E) identify program areas for which funding levels

have been changed from the previous year's Plan."(6) Within one year after the date of the enactment of the
Energy Policy Act of 1992, the Secretary shall submit a revisedmanagement plan under this section to Congress. Thereafter,
the Secretary shall submit a management plan every three years
at the time of submittal of the Presidents annualbudget sub
mission to the Congress.".
(d) CONFORMING AMENDMENTS.-The Renewable Energy andEnergy Efficiency Technology CompetitivenessAct of 1989 (42 U.S.C. 

1200.7 et seq.) is further amended-
(1) in section 2(b)

(A) by striking "authoritycontained in" and all thatfollows through "applicable to the Secretary" and inserting
in lieu thereof "section 3001 of the Energy Policy Act of 
1992" and 

(B) by striking "and demonstration" and inserting inlieu thereof "demonstration, and commercial application", 
(2) in section 2(b)()

(A) by striking "r.-searchand development "-and
(B) by striking 'joint ventures" and inserting in lieu

thereof "demonstration and commercial application 
projects"~ 
(3) in section 2(c), by striking "the authority contained in"and all that follows and insertingin lieu thereof "section 3001

of the Energy Policy Act of 1992, is authorized and directed 
to

"(1) pursue a program of research,development, demotr7._
tion, and commercial application with the private sector, toachieve the purpose of this Act, including the goals established
under section 4; and 

"(2) undertake demonstration and commercial application
projects as provided in section 6. 

(4) in section 3-
' 

(A) by strikingparagraph(2);
(B) by redesignatingparagraphs(3), (4), and (5) as para

graphs(2), (3), and (4) respectively; 
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(C) in paragraph (4), as so redesignated by subpara.
graph (B)of thisparagraph

(i) by striking 'joint venture" and insertingin lieu 
thereof "demonstration and commercial application 
project'" 

(ii) by striking "venture" and inserting in lieu 
thereof "demonstration and commercial application 
project ; and 

(iii)by striking "and "at the end thereof,and 
(D) by insertingafterparagraph(4), as so redesignated

by subparagraph(B) of this paragraph,the following new 
paragraph:
"(5) the term 'source reduction'meansany practice which

"(A) reduces the amount of any hazardous sub,tance,
pollutant, or contaminant entering any waste stream or 
otherwise released into the environment, including fugitive
emissions, priorto recycling, treatment, or disposal; and"(B) reduces the hazards to the public health and the 
environment associatedwith the release of such substances, 
pollutants,or contaminants, 

including equipment or technology modifications, process or 
procedure modifications, reformulation or redesign of products, 
substitution of raw materials, and improvements in housekeep
ing, maintenance, training, and inventory control, but not in
cluding any practice which alters the physical, chemical, or bio
logical characteristicsor the volume of a hazardous substance,
pollutant, or contaminant through a process or activity which 
itself is not integral to and necessary for the production of a 
productor the providingof a service; ' and 

(5) in section 9(a), by striking ", projects, and joint ven. 
tures" and insertingin lieu thereof "andprojects". 

SEC. 1203. RENEWABLE ENERGY EXPORT TECHNOLOGY TRAINING. 
(a) ESTABLISHMENT OF PROGRAM.-The Secretary, through the 

Agency for InternationalDevelopment, shall establish a programfor 
the training of individuals from developing countries in the oper
ation and maintenance of renewable energy and energy efficiency
technologies in accordance with this sectioa. The Secretary and the 
Administrator of the Agency for International Development shall,
within one year after the date of enactment of this Act, enter into a 
written agreement to carry out this program.

(b) PuRPOsE.-The purpose of the program established under 
this section shall be to train appropriatepersons in the system
design, operation, and maintenance of renewable energy and energy
efficiency equipment manufactured in the United States, including
equipment for water pumping, heating and purification, and the 
production of electricpower in remote areas. 

(C) AUTHORIZATION OF APPROPRIATIONS.--There are authorized 
to be appropriatedto the Secretary $6,000,000 for each of the fiscal 
years 1994, 1995, and 1996, to carry out this section. 
SEC. 1204. RENEWABLE ENERGY ADVANCEMENT A WARDS 

(a) AUTHORITY.-The Secretary sh-ill make Renewable Enerpy
Advancement Awards in recognition of developments that advane 
the practicalapplicationof biomass, geothermal, hydroelectric,pho-

L2 
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tovoltaic, solar thermal, ocean thermal, and wind technologies to 
consumer, utility, or industrialuses, in accordancewith this section. 
Except as provided in subsection (f), Renewable Energy Advance
ment Awards shall include a cash award. 

(b) SELECTION CRITERIA.-The Secretary, in consultation with 
the Advisory Committee on Demonstration and Commercial Appli
cation of Renewable Energy and Energy Efficiency Technologies (in
this section referred to as the "Advisory Committee "), under section
6 of the Renewable Energy and Energy Efficiency Technology Com
petitiveness Act of 1.989, shall develop criteria to be applied in the 
selection of award recipients under this section. Such criteriashall 
include the following:

(1) The degree to which the technological development in
creases the utilization of renewable energy.

(2) The degree to which the development will have a signifi
cant impact, by benefitting a large number of people, by reduc
ing the costs of an important industrialprocess or commercial 
product or service, or otherwise. 

(3)The ingenuity of the development.
(4) Whether the applicationhas significant export potential.
(5) The environmentalso.indness of the development.

(c) SELECTION.-Beginning in fiscal year 1994, and annually
thereafter for a period of 10 years, the Secretary, in consultation 
with the Advisory Committee, shall select developments describedin 
subsection (a) that are worthy of receiving an award under this sec
tion, and shall make such awards. 

(d) ELIGIBLITY. -Awards may be made under this section only
to individuals who are United States nationals or permanent resi
dent aliens, or to non-Federal organizations that are organized
under the laws of the United States or the laws of a State of the 
United States. 

(e) AUTHORIZATION OF APPROPRIATIoNS.-There are authorized 
to be appropriated to the Secretary $50,000 for each of the fiscal 
years 1994, 1.995, and 1996 for carryingout this section.

(f)AWARDS MADE IN ABSENCE OF APPROpRIATIONS.-The Secre
tary shall make honorary awards under this section if sufficient 
funds are not available for financial awards in any fiscal year. 
SEC. 	 1205. STUDY OF TAX AND RATE TREAT.ENT OF RENEWABLE ENERGY 

PROJECTS. 
(a) The Secretary, in conjunction with State regulatory commis

sions, shall undertake a study to determine if conventional taxation 
and ratemakingprocedures result in economic barriers to or incen
tives for renewable energy power plants compared to conventional 
power plants.

(b) Within Iyear after the date of the enactment of thisAct, the 
Secretaryshall submit a report to the Congress on the results of the 
study undertaken undersubsection (a). 
SEC. 1206. STUDY OFRICE MILLING ENERGY BY-PRODUCT MARKETING. 

The Department of Energy shall conduct a study to facilitate 
the marketingof energy byproducts from rice milling. 

"
c4_ 
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SEC. 1207. DUTIES OF INTERAGENCY WORKING GROUP ON RENEWABLE 
ENERGY AND ENERGY EFFICIENCY EXPORTS. 

(a) INTERAGENCY WORKING GROUP.-Section 256(d) of the 
Energy Policy and ConservationAct (42 U.S.C. 6;276(d)) is amended 
to read as follows: 

"(d) INTERAGENCY WORKING GROUP.
"(1) ESTABLISHMENT.-(A) There shall be established an 

interagency working group that, in consultation with the repre
sentative industry groups and relevant agency heads, shall 
make recommendations to coordinate the actions and programs 
of the FederalGovernment affecting exports of renewable energy 
and energy efficiency products and services. The interagency 
working group shall establish a program to inform foreign 
countries of the benefits of policies that would increase energy 
efficiency or would allow facilities that use renewable energy to 
compete effectively with producers of energy from nonrenewable 
sources. 

"(B) There shall be established an Interagency Working 
Subgroup on Renewable Energy and an Interagency Working 
Subgroup on Energy Efficiency that shall, in consultation with 
representative industrygroups, nonprofit organizations,and rel
evant Federal agencies, make recommendations to coordinate 
the actions and programsof the FederalGovernment to promote 
the export of domestic renewable energy and energy efficiency 
products and services, respectively. 

"(C) The Secretary of Energy, or the Secretary's designee, 
shall chair the interagency working group and each subgroup 
established under this paragraph. The Administrator of the 
Agency for International Development and the Secretary of 
Commerce, or their designees, shall be. members of both sub
groups established under this paragraph. The Secretary shall 
provide staff for carrying out the functions of the interagency 
working group and each subgrour,established under this para
graph. The heads of appropriateagencies may detail such per
sonnel and may furnish such service.; to such group and sub
groups, with or without reimbursement, as may be necessary to 
carryout their functions. 

"(2) DUTIES OF THE INTERAGENCY WORKING SUBGROUPS.
(A) The interagency working subgroups established underpara
graph (1)B), through the member agencies of the interagency 
working group, shall promote the development and application 
in foreign countries of renewable energy and energy efficiency 
products and services, ,'espectively, that

"(i) reduce dependence on unreliable sources of energy 
by encouragingthe use of sustainablebiomass, .. ind, small
scale hydroelectric, solar,geothermal, and other renewable 
energy and energy efficiency products and services; and 

"(ii) use hybrid fossil-renewableenergy systems. 
"(B) In addition, the interagency working subgroups shall 

explore mechanisms for assisting domestic firms, particularly 
small businesses, with the export of their renewable energy and 
energy efficiency products and services and with the identifica
tion of potentialprojects. 
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"(3) TRAINING AND ASSISTANCE.-The interagency working
subgroups shall encourage the member agencies of the inter
agency working group to

"(A) provide technical trainingand education for international development personnel and local users in their 
own country;

"(B) provide financial and technical assistance to nonprofit institutions that support the marketing and export
efforts of domestic companies thai provide renewable energy
and energy efficiency products and services;

"(C) develop environmentally sustainable renewable energy and energy efficiency projects in foreign countries;
"(D) provide technical assistance and training materials to loan officers of the World Bank, internationallend

ing institutions,commercial and energy attaches at embas
sies of the United States and other appropriatepersonnel inorder to provide information about renewable energy and 
energy efficiency products and services to foreign govern
ments or other potentialproject sponsors;

"(E) support, through financial incentives, private
sector efforts to commercialize and export renewable energy
and energy efficiency products and services; and

"(F)augment budgets for trade and development programs in order to supportpre-feasibilityor feasibility stud
ies for projects that utilize renewable energy and energy ef
ficiency products andservices.".(b) FuNCTIoNs.-Section 256(f) of the Energy Policy and Conser

vation Act (42 US.C. 62 76(t)) is amended by inserting "and energy
efficiency" after "renewableenergy" each place it appears.(c) DEFINTIoNs.-Section 256(g) of the Energy Policy and Con
servation Act (42 US.C. 6276(g)) is repealed.

(d) AUTHORIZATION OF APPROPRIATIONS.-Section 256(h) of the
Energy Policy and ConservationAct (42 US.C. 6276(h)) is amended
 
to read as follows:
 

"(h) AUTHORIZ lION OF APPROPRIATIONS.-There are authorized to be appropriatedto the Secretary for purposes of carrying outthe programs under subsections (d) and (e) $10,000,000, to be dividedequitably between the interagency working subgroups based on program requirements, for each of the fiscal years 1993 and 1994, andsuch sums as may be necessary for fiscal year 1995 to carry out the
 
purposes of this subtitle.".
 
SEC. 1208. STUDY OFEXPORT PROMOTIONPRACTICES.
 

Section 256(d) of the Energy Policy and Conservation Act (42US.C. 6276(d)) as amended by section 1208 of this Act, is furtheramended by adding at the end the following new paragraph:
"(4) The interagency working group shall conduct a :udy ofsubsidies, incentives, and policies that foreign countries use to promote exports of their own renewable energy and energy efficiencytechnologies and products. Such study shall also identify foreigntrade barriersto the import of renewable energy and energy efficien

cy technologies and products produced in the United States. Theinteragency working group shall report to the appropriatecommittees of the House of Representatives and the Senate the results of 
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such study within 18 months after the date of the enactment of the 
Energy PolicyAct of 1992. ". 
SEC. 1209. DATA SYSTEM AND ENERGY TECVOL6,4Y EVALUATIONA 

The Secretary of Commerce, in his or her role a. a member of 
the interagency working group established under sec 0ion 256 of the 
Energy Policy and ConservationAct (42 U.S.C. 6276), shall

(1) develop a comprehensive data base and information dis
semination system, using the National Trade Data Bank and 
the Commercial Information Management System of the De
partment of Commerce, that will provide information on the 
specific energy technology needs of foreign countries, and the 
technical and economic competitiveness of various renewable 
energy cnd energy efficiency products and technologies;

(2) make such information available to industry, Federal 
and multilateral lending agencies, nongovernmental organiza
t;ons, host-country and donor-agency officials, and such others 
as the Secretary of Commerce considers necessary;and 

(3) prepare and transmit to the Congress not later than 
June 1, 1993, and biennially thereafter, a comprehensive report
evaluating he full range of energy and environmental technol
ogies necessary to meet the energy needs of foreign countries, in
cluding

(A) information on the specific energy needs of foreign 
countries; 

(B)an inventory of UnitedStates technologies and serv
ices to meet those needs; 

(C) an update on the status of ongoing bilateraland 
multilateralprogramswhich promote United States exports
of renewable energy and energy efficiency products and 
technologies; and 

(D)an evaluation of currentprograms (and recommen
dations for future programs) that develop and promote 
energy efficiency and sustainable use of indigenous renew
able energy resources in foreign countries to reduce the gen
erationof greenhousegases. 

SEC. 1210. OUTREACH. 
(a) OUTREACH.-The interagency working group established 

undersection 256(dh1DA) of the Energy Policy and ConservationAct 
and the Secretary of Commerce shall select one individual who is 
experienced in renewable energy and energy efficiency products and 
technologies to be assigned by the Secretary of Commerce to an office 
of the United States and Foreign Commercial Service in the Pacific 
Rim, and one such individual to be assigned by the Secretary of 
Commerce to an office of the United States and Foreign Commercial 
Service in the CaribbeanBasin, for the sole purposeof providing in
formation concerning domestic renewable energy and energy efficien
cy products, technologies, and industries to territories,foreign gov
e;-nments, industries.and other appropriatepersons.

(b) AUTHORIZATION OF ApPRoPRATioNs.-There are authorized 
to be appropriatedto the Secretary for the purposes of this section 
$500,000 for each of the fiscal years 1993 and 1994, and such sums 
as may be necessary for fiscal year 1995. 
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SEC. 1211. INNOVATIVE RENEWABLE ENERGY TECHNOLOGY TRANSFER
PROGRAM. 

(a) ESTABLISHMENT OF PROGRAM.-The Secretary, through the 
Agency for InternationalDevelopment, and in consultation with the 
other members of the interagency working group established under 
section 256(d) of Energy Policy and Conservation Act (in this section 
referred to as the "interagency workinggroup "), shall establish a re
newable energy technology transfer program to carry out the pur
poses described in subsection (b). Within 150 days after the date of 
the enactment of this Act, the Secretary and the Administrator of 
the Agency for InternationalDevelopment shall enter into a written 
agreement to carry out this section. The agreement shall establish a 
procedure for resolving any disputes between the Secretary and the 
Administrator regarding the implementation of specific projects.
With respect to countries not assisted by the Agency for Internation
al Development, the S'ecretaiy may enter into agreements with other 
appropriateFederal agencies. If the Secretary and the Administra
tor, or the Secretary and an agency described in the previous sen
tence, are unable to reach an agreement, each shall send a memo
randum to the President outlining an appropriate agreement.
Within 90 days after receipt of either memorandum, the President 
shall determine which version of the agreement shall be in effect. 
Any agreement entered into under this subsection shall be provided 
to the appropriatecommittees of the Congress and made available to 
the public. 

(b) PURPOSES OF THE PROGRAM.-The purposes of the technology 
transferprogram under this section are to

(1) reduce the United States balance of trade deficit 
through the export of United States renewable energy technol
ogies and technologicalexpertise;

(2) retain and create manufacturingand re~atedservicejobs 
in the United States; 

(3) encourage the export of United States renewable energy
technologies, including services related thereto, to those coun
tries that have a need for developmentally sound facilities to 
provide energy derived from renewable resources: 

(4) develop markets for United States renewable energy
technologies to be utilized in meeting the energy and environ
mental requirementsofforeign countries; 

(5) better ensure that United States participationin energy
related projects in foreign countries includes participationby
United States firms as well as utilizationof United States tech
nologies that have been developed or demonstrated in the 
United States through publicly or privately funded demonstra
tion programs;

(6) ensure he introduction of United States firms and ex
pertise in foreign countries;

(7) provide financial assistance by the Federal Government 
to foster greaterparticipationby United States firms in the fi
nancing, ownership, design, construction,or operation of renew
able energy technology projects in foreign countries; 

(8) assist foreign countries in meeting their energy needs 
through the use of renewable energy in an environmentally ac
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ceptible manner, consistent with sustainabledevelopment poli
cies; and 

(9) assist United States firms, especially firms that are in 
competition with firms in foreign countries, to obtain opportuni
ties to transfer technologies to, or undertake projects in, foreign
countries. 
(c) IDENTIFICATION.-Pursuant to the agreements required by

subsection (a), the Secretary, through the Agency for International 
Development, and after consultation with the interagency working 
group, United States firms, a'zd representatives from foreign coun
tries, shall develop mechanisms to identify potential energy projects
in host countries, and shall identify a list of such projects within 
240 days after the date of the enactment of this Act, and periodical
ly thereafter. 

(d) FINANCIAL MECHANIsM.-1) Pursuant to the agreements
under subsection (a), the Secretary, through the Agency for Interna
tionalDevelopment, shall

(A) establish appropriatefinancial mechanisms to increase 
the participationof United States firms in energy projects uti
lizing United States renewable energy technologies, and services 
related thereto, in developing countries;

(B) utilize availablefinancial assistanceauthorized by this 
section to counterbalanceassistanceprovided by foreign govern
ments to non-United States firms; and 

(C)provide financialassistance to supportprojects.
(2) The financialassistanceauthorized by this section may be

(A) provided in combination with other forms of financial 
assistance, including non-United States funding that is avail
able to the project; and 

(B) utilized to assist United States firms in the develop
ment of innovative financing packages for renewable energy
technology projects that utilize other financial assistancepro
grams availablethrough the Federal Government. 
(3) United States obligations under the Arrangement on Guide

lines for Officially Supported Export Credits established through
the Organizationfor Economic Cooperationand Development shall 
be applicableto this section. 

(e) SOLICITATIONS FOR PROJECT PROPOSALS.-(1) Pursuantto the 
agreements under subsection (a), the Secretary, through the Agency
for InternationalDevelopment, within one year after the date of the 
enactment of this Act, and subsequently as appropriate thereafter,
shall solicit proposalsfrom United States firms for the design, con
struction, testing, and operation of the project or projects identified 
under subsection (c) which propose to utilize a United States renew
able energy technology. Each solicitationunder this section shall es
tablish a closing date for receipt ofproposals. 

(2) The solicitation under this subsection shall, to the extent ap
propriate,be modeled after the RFPNo. DE-PSOI-90FE62271Clean 
Coal Technology IV, as administered by the Department of Energy.

(3) Any solicitation made under this subsection shall include 
the following requirements: 

(A) The United States firm that submits a proposal in re
sponse to the solicitation shall have an equity interest in the 
proposedproject. 
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(B) The project shall utilize a United States renewable 
energy technology, including services related thereto, in meetingthe applicable energy and environmental requirements of the 
host country.

(C) Proposalsfor projects shall be submitted by and undertaken with a United States firm, although a joint venture or
other teaming arrangementwith a non-United States manufac
tureror other non-UnitedStates entity is permissible.
(f) ASSISTANCE TO UNITED STATES FIRMS.-Pursutant to theagreements under subsection (a), the Secretary, through the Agencyfor InternationalDevelopment, and in consultation with the inter

agency working group, shall establish a procedure to provide financial assistance to United States firms aunder this section forproject identified under subsection (c) where solicitations for theproject are being conducted by the host country or by a multilateral 
lending institution. 

(g) OTHER PROGRAM REQUIREMENTS.-Pursuant to the agree
ments under subsectign (a), the Secretary, through the Agency forInternationalDevelopment, and in consultation with the working 
group, shall

(1) establisheligibility criteriafor host countries;
(2) periodically review the energy needs of such countries

and export opportunitiesfor United States firms for the devel
opment ofprojects in such countries;

(3) consult with government officials in host countries and,
as appropriate,with representativesof utilities or other entitiesin host countries, to determine interest in and support for poten
tialprojects; and 

(4) determine whether each project selected under this section is developmentally sound, as determined under the criteria
developed by the Development Assistance Committee of the Or
ganization for Economic Cooperationand Development.
(h) SELECTION OF PROECS.-(1) Pursuant to the agreementsunder subsection (a), the Secretary, through the Agency for Interna

tional Development, shall, not later than 120 days after receipt ofproposals in response to a solicitationundersubsection (e), select one 
or more proposals under this section. 

(2) In selecting a proposal under this section, the Secretary,through the Agency for InternationalDevelopment, shall consider
(A) the ability of the United States firm, in cooperationwith the host country, to undertake and complete the project;
(B) the degree to which the equipment to be included in theproject is designed and manufactured in the United States;
(C) the long-term technical and competitive viability of theUnited States technology, and services related thereto, and theability of the United States firm to compete in the development

of additionalenergy projects using such technology in the host 
country and in otherforeign countries;

(D)the extent of technicaland financial involvement of the
host country in the project;

(E)the extent to which the proposed project meets the pur
poses stated in section 1201(b);

(F) the extent of technical, financial, management, andmarketing capabilities of the participants in the project, and 
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the commitment of the participantsto completion of a success
ful project in a manner that will facilitate acceptance of the
United States technology for future application;and

(G) such other criteriaas may be appropriate.
(3)In selectingamong proposedprojects, the Secretary shall seekto ensure that, relative to otherwise comparableprojects in the hostcountry, a selected project will meet 1 or more of the following crite

ria: 
(A) It will reduce environmental emissions to extentangreaterthan requiredby applicableprovisions of law. 
(B)It will make greaterus- of indigenous renewable energy 

resources. 
(C)It will'be a more cost-effective technologicalalternative,

based on life cycle capitaland operatingcosts per unit of energy
produced and, where applicable, costs per unit of product pro
duced. 

Priority in selection shall be given to those projects which, in the
judgment of the Secretary, best meet one or more of these criteria.

(i) UNITED STATES-ASIA ENVIRONMENTAL PARTNERSHIP.-Ac.tivities carriedout under this section shall be coordinated with the
UnitedStates-Asia EnvironmentalPc-tnership.

(j)Buy AMERIA.-In carrying out this section, the Secretary,through the Agency for InternationalDevelopment, and pursuant to
the agreements undersubsection (a), shall ensure

(1) the maximum percentage, but in no case less than 50 
percent, of the cost of any equipment furnished in connection
with a project authorized under this section shall be attributa
ble to the manufactured United States components of such 
equipment; and 

(2) the maximum participationof United States firms. 
In determining whether the cost of United States components equals
or exceeds 50 percent, the cost of assembly of such United Statescomponents in the host country shall not be considereda part of the 
cost of such United States component.

(k) REPORTS TO CONGRESS.-The Secretary and the Administra
tor of the Agency for InternationalDevelopment shall report annually to the Committee on Energy and Natural Resources of the
Senate and the appropriatecommittees of the House of Representatives on the progrss being made to introducerenewable energy tech
nologies into foreign countries. 

(1)DEFINITIONS.-Forpurposes of this section
(1) the term "host country" means a foreign country which 

is
(A) the participantin or the site of the proposed renew

able energy technologyproject; and 
(B) either

(i) classified as a country eligible to participatein
development assistance programs of the Agency for 
InternationalDevelopment pursuant to applicable law 
or regulation;or 

(ii) a developing country. 
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(2) the term "developing country" includes, but is not limit
ed to, countries in Central and Eastern Europe or in the inde
pendent slatcs of the former Soviet Union. 
(m) AUTHORIZATION FOR PROGRAM.-There are authorized to be 

appropriatedto the Secretary to carry out the program required by
this section, $100,000,000 for each of the fiscal years 1993, 1994, 
1995, 1996, 1997, and 1998. 
SEC. !212. RENEWABLE ENERGY PRODUCTION INCENTIVE. 

(a) INCENTIVE PAYMENT.-For electric energy generated and 
sold by a qualified renewable energy facility during the incentive 
period, the Secretary shall make, subject to the availabilityof ap
propriations,incentive payments to the owner or operatorof such fa
cility. The amount of such payment made to any such owner or oper
ator shall be as determined under subsection (e). Payments under 
this section may only be made upon receipt by the Secretary of an 
incentive payment application which establishes that the applicant 
is eligible to receive such payment and which satisfies such other 
requirements as the Secretary deems necessary. Such application 
shall be in such form, and shall be submitted at such time, as the 
Secretaryshall establish. 

(b) QUALIFIED RENEWABLE ENERGY FACILITY.-For purposes of 
this section, a qualified renewable energy facility is a facility which 
is owned by a State or any political subuivision of a State (or an 
agency, authority,or instrumentalityof a State or a politicalsubdi
vision), by any corporationor associationwhich is wholly owned, di
rectly or indirectly, by one or more of the foregoing, or by a nonprof
it electrical cooperative and which generates electric energy for sale 
in, or affecting, interstate commerce using solar, wind, biomass, or 
geothermalenergy, except that

(1) the burning of municipal solid waste shall not be treat
ed as using biomass energy; and 

(2) geothermal energy shall not include energy produced
from a dry steam geothermal reservoirwhich has

(A) no mobile liquid in its naturalstate; 
(B)steam quality of 95 percent water,and 
(C) an enthalpy for the total produced fluid greater

than or equal to 1200 Btu/lb (British thermal units per 
pound). 

(C) ELIGIBILITY WINDOw.-Payments may be made under this 
section only for electricity generated from a qualified renewable 
energy facility first used during the 10-fiscal year period beginning 
with the first full fiscal year occurringafter the enactment of this 
section. 

(d) PAYMENT PERIOD.-A qualified renewable energy facility 
may receive payments under this section for a 10-fiscal year period.
Such period shall begin with the fiscal year in which electricitygen
eratedfrom the facility is first eligible for such payments 

(e) AMOUNT OF PA YMENT.
(1) IN GENERAL.-Incentive payments made by the Secretary

under this section to the owner or operatorof any qualified re
newable energy facility shall be based on the number of kilo. 
watt hours of electricity generated by the facility through the 
use of solar, wind, biomass, or geothermal energy during the 
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payment period referred to in subsection (d). For any facility.the amount of such payment shall be 1.5 cents per kilowa'tthour,adjusted as provided in paragrapht2).

(2) ADJUSTMENTs.-The amount of the payment made to any person under this subsection as provided in paragraph(1)shall be adjusted for inflation for each fiscal year beginningafter calendaryear 1993 in the same manner as provided in theprovisions of section 29(dX2XB) of the InternalRevenue Code of
1986, except that in applying such provisions the calendaryear1993 shall be substituted for calendaryear 1979. 
(f) SUNSET.-No payment may be made under this section to anyfacility after the expiration of the 20-fiscal year period beginningwith the first full fiscal year occurring after the enactment of thissection, and no payment may be made under this section to any facility after a payment has been made with respect to such facility

for a 10-fiscalyear period.
(g) AUTHORIZATION OF APPROPRIATIONS.- 'zere are authorizedto be appropriatedto the Secretary for fiscal years 1993, 1994, and1995 such sums as may be necessary to carry out the purposes of this

section. 

TITLE XIII-COAL 

Subtitle A-Research, Developmen4

Demonstration, and Commercial Application
 

SEC. 1301. COAL RESEARCH, DEVELOPMENT, DEMONSTRATION AND COM-MERCIAL APPLICATION PROGRAMS. 
(a) ESTABLISHMENT.-The Secretary shall, in accordance withsection 3001 and 3002 of this Act, conduct programsfor research,development, demonstration, and commercial application on coalbased technologies. Such research,development, demonstration,andcommercial applicationprogramsshall include the programsestablished under this subtitle, and shall have the goals and objectives

of
(1)ensuringa reliable electricitysupply;
(2) complying with applicable environmental requirements;
(,) achieving the control of sulfur oxides, oxides of nitrogen,air toxics, solid and liquid wastes, greenhouse gases, or otheremissions resultingfrom coal use or conversion at levels of proficiency greater than or equal to applicable currently available 

commercial technology;
(4) achieving the cost competitive conversion of coal into 

energy forms usable in the transportationsector;
(5) demonstrating the conversion of coal to synthetic gase

ous, liquid,and solid fuels;
(6) demonstrating, in cooperation with other Federal andState agencies, the use of coal-derived fuels in mobile equipment, with opportunities for industrialcost sharingparticipa

tion; 
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JOINT EXPLANATORY STATEMENT OF THE COMMITrEE OF
CONFERENCE 

The managers on the part of the House and the Senate at theconference on the disagreeing votes of the two Houses on theamendments of the Senate to the bill (H.R. 776) to provide for improved energy efficiency submit the following joint statement tothe House and the Senate in explanation of the action agreed uponby the managers and recommended in the accompanying confer
er. ,? report. 

TITLE I-ENERGY EFFICIENCY 
SUBTITLE A-BUILDINGS 

Sec. 101. Building Energy Efficiency Standards 
Section 101c) would amend the Cranston-Gonzalez NationalAffordable Housing Act (P.L. 101-625) to ensure that the Secretaryof Housing and Urban Development develops energy efficiencystandards for new 

grams 
homes financed through Federal mortgage proas required by that Act. The subsection also expands thecoverage of the standards from HUD insured mortgages only, tothe mortgage insurance and guarantee programs of the Departments of Agriculture and Veterans Affairs. Such standards shallmeet or exceed the requirements of the Council of American Building Officials Model Energy Code 1992 (CABO-MEC 1992) or, in thecase of multifamily high rises, the requirements of the American
Society of Heating, Refrigerating, and Air-Conditioning Engineers
standards (ASHRAE 90.1-1989), and shall be cost-effective -with respect to construction and operating costs on a life-cycle cost basis.
The Conferees believe that these consensus standards are cost-effective with respect to construction and operating costs on a life-cyclecost basis. If, in carrying out their responsibilities under this subsection, the Secretaries wish to conduct life-cycle cost analyses,they should use a 25 or 30 year term to reflect the facts thathouses have long useful lives and are commonly financed through30 year mortgages. 

SUBTITLE B--UTILMITS 
Sec. 111. Encoungement of Investments in Conservationand EnergyEfficiency by Electric Utilities 

This section would amend the Public Utility Regulatory Policies Act of 1978 to require utilities and public utility commissionsto consider requiring three new Federal standards:1. integrated resource planning which compares supply anddemand-side options on a systematic and comparable basis; 

(381) 
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2. cost recovery for energy efficiency programs and measures 
that makes them at least as profitable as supply side measures; 
ard 

3. rate changes that encourage investments in efficiency meas
ures in generation, transmission and distribution of power. 

Whether or not utilities and public utility commissions choose 
to implement these policies, they must hold a public hearing and 
state why they will not implement them. The Conferees recognize 
that a number of States have already implemented some or all of 
the standards encouraged under this section. The Conferees do not 
intend that such States go through additional rulemaking proceed
ings simply to satisfy the procedural requirement above, nor do 
they intend that States repeat such proceedings in the future. 
These States are encouraged to demonstrate that they have imple
mented the standards by referencing actions they have already 
taken. States have substantial discretion in how they implement 
the standards encouraged under this section. 

It is the intent of this subtitle to promote energy efficiency, in 
particular by encouraging utilities, which have a unique relation
ship with their customers, to expand demand-side management 
(DSM) programs. It is also intended that utility commissions must 
consider the impact which these expanded DSM programs may 
have on small businesses already engaged in similar activities, and 
shall implement these standards so as to assure that utility actions 
%ill not provide utilities with unfair competitive advantages over 
such small businesses. It is further. intended that whenever practi
cable and consistent with energy efficiency goals, utility commis
sions will encourage approaches to the implementation of DSM ac
tivities that would be mutually beneficial to utilities and small 
businesses, such as through joint utility-small business arrange
ments using rebates or vouchers. 

The subsection dealing with small business protection neither 
precludes, nor mandates, the adoption of competitive bidding for 
demand-side management 3ervices. By adding this provision, the 
Conferees do not intend that utilities be precluded from engaging 
in energy conservation, energy efficiency or other demand-side 
measures. 

Whether utilities engage in such activities should continue to 
be determined by state laws and state regulatory commissions, 
keeping in mind the requirements of this subsection. The Conferees 
intend that nothing in this subsection in any way interfere with 
the ability of utilities to assure safe and reliable service. State reg
ulatory commissions are encouraged to utilize their existing au
thority in implementing this subsection; the implementation of this 
subsection is not intended to require the creation of new adminis
trative or regulatory procedures. 

Sec. 114. Amendment of Hoover Power PlantAct 
Section 114 would amend the Hoover Power Plant Act of 1984 

to require the Western Area Power Administration (WAPA) to 
issue rules requiring all but its smallest customers to engage in in
tegrated resource planning (IRP). The Conferees recognize the ef
forts that many customers have already undertaken with respect to 
IRP. The Conferees further recognize that these customers vary in 

02'
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size and capability to plan, and therefore intend that regulations 
be flexible enough to allow for reasonable variations in compliance 
requirements. 

In section 204(b) of such Act, as amended by this section, the 
customer is required, in preparation and development of the IRP, 
to provide for full public participation, including participation of 
governing boards. This language reflects the sound policy that 
better decisions result when the affected customers are involved in 
the resource planning process. Preference entities serve the public 
and are accountable to their consumers. By allowing the consumer 
to participate in the IRP preparation and development process, rec
ognition of the public interest is assured. 

Section 204(c), as amended, would ,1irect the Administrator to 
accept integrated resource plans that are current!y being imple
mented by customers under other programs as fulfilling the re
quirements of this provision "to the extent such plan substantially 
complies with requirements of this title." The Conferees intend for 
the Administrator to be flexible in determining what satisfies the
"substantial compliance" standard. IRP plans to take significant 
resources to plan and implement. 

Finally, it is not the Conferees' intent that WAPA force 
changes in customers' approved IRP plans. WAPA should accept 
good faith efforts to comply with approved plans as generally satis
fying compliance standards. 

Sec. 115. Encouragementof Investme,:ts in Conservation and Energy 
Efficiency by Gas Utilities 
This section would amend the natural gas provisions of the 

Public Utility Regulatory Policies Act of 1978 to require utilities 
and State regulatory commissions to consider requiring two new 
Federal standards: 

1. implement integrated re"'ource planning for State regulated 
gas utilities; and 

2. allow State regulated gas utilities to earn a profit on invest
ments in energy efficiency. 

States may choose not to implement these requirements, but 
they must hold a hearing and state why they are not implementing 
them. 

The Conferees recognize that a number of States have already 
implemented some or both of the standards encouraged under this 
section. The Conferees do not intend that such States go through 
additional rulemaking proceedings simply to satisfy the pro-edural 
requirements above. These States are encouraged to demonstrate 
that they have implemented the standards by referencing actions 
they have already taken. The Conferees believe that States should 
have substantial discretion in how they implement the standards 
encouraged under this section. 

It is intended that Integrated Resource Planning (IRP) be con
sidered only for local gas distribution companies who directly serve 
ultimate users of gas. In examining natural gas supply options 
under IRP, it is not intended that the sources, conditions, or other 
characteristics of the upstream supply of gas be analyzed. Rather, 
the IRP is intended to examine and compare demand-side options 
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with the general option of additional supplies to end use customers 

by the local gas distribution company. 
in this section regarding the competitiveThe subsection 

on small businessimpact of the implementation of these standards 

es has the same intent as that described under section 111. 

SUBTITLE C--SANDARDS 

In general 

The provisions of this subtitle would significantly expand the 

coverage of the appliance energy efficiency standards program and 
under the Energy Poiicy and Conserthe 	energy labeling program 

vation Act (EPCA). It is the intent of the Conferees that the Secre
harmonize these standards internationally, partary shall seek to 

standards established or under development in
ticularly with 
Canada and Mexico, nations with which the United States conducts 

simplify enforcement,substantial trade. Such harmonization will 
manufac

reduce impediments to trade, and will reduce burdens on 

turers. regarding the adequa-In addition, the Conferees have concerns 
cy of the current enforcement penalties under EPCA. These penal-

Accordingly, the conferees
ties 	were established many years ago. 

to review the adequacy of the enforcementexpect the Secretary 
recommend changes tr' the

provisions of these programs and to 
Congress, if appropriate. 

Sec. 	121. Energy Efficiency Labeling for Windows and Window Sys

tems 
Rating Council (NFRC) is initiallyThe National Fenestration 

directed to develop this voluntary rating program according to 

procedures for the development of national
commonly accepted 
testing procedure and labeling programs. Such commonly accepted 

procedures are those recognized by the Federal Trade Commission 

(IFTC), or that are consistent with FTC policy. 
In addition, it is intended that, should NFRC develop this pro

gram, its implementation and administration also will be in accord
must 

ance with commonly accepted procedures. Such procedures 
auminimum, that NFRC has sufficient oversight and 

assure, at a 
thority to assure that accreditation and certification procedures 

result in compliance with its program. 

Sec. 	125. Energy Efficiency Labeling for Commercial Office Equip

ment 
This section would require the Secretary to provide financial 

assistance to support the development of a voluntary national test

ing and information profam for commercial office equipment in 

accordance with commonly accepted procedure for the development 

of such testing and information programs. Such commonly accept

ed procedures are those recognized by the Federal Trade Commis

sion or consistent with FTC policy. 
If such a voluntary proam is not established within 3 years, 

then the Secretary and the Federal Trade Commission are directed 
office 

to develop test procedures and labeling rules for commercial 


equipment.
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Sec. 126. Energy Efficiency Labelingfor Luminaries 

This section would require the Secretary to provide financial 
assistance to support the development of a voluntary national test
ing and information program for luminaries in accordance with 
commonly accepted procedures for the development of such testing 
and information programs. Such commonly accepted procedures 
are those recognized by the Federal Trade Commission or that are 
consistent with FTC policy. 

Sec. 127. Report on the Potential of Cooperative Advanced Appli. 
ance Development 

This section would require the Secretary, in consultation with 
the Administrator of EPA, to prepare and submit a report to Con
gress on the potential for the development and commercialization 
of appliances which are substantially more efficient that those re
quired by Federal or State law. Any recommendations relate to the 
commercialization of such advanced appliances should take into ac
count any issues regarding the marketing of such appliances. 

The Conferees are aware that the Environmental Protection 
Agency is already engaged in supporting industry efforts to develop 
high efficiency refrigerators and other products and do not intend 
this study to delay those ongoing efforts. The study should particu
larly focus on those appliances and products that EPA i:3 not cur
rently working on. In addition, it is intended that the two agencies 
will coordinate their efforts in this area and avoid duplication of 
effort. 

SUBTITLE F-FEDERAL AGENCY ENERGY MANAGEMENT 

Sec. 155. Energy Savings Performance Contracts 

This section would amend title VIII of the National Energy 
Conservation Policy Act to further promote the use of energy per
formance 'ontracts. 

It is (.stimated that the Federal government could reduce its 
energy costs by approximately $1 billion annually through the in
stallation of energy efficiency measures in i'_ buildings. However, 
the budget deficit has prevented the necessary investments from 
being made by the government. 

Energy savings performance contracts are a mechanism 
through which private sector funds can finance Federal energy effi
ciency improvements. The Conferees recognize that these contracts 
differ significantly from traditional Federal procurement contracts. 
Under these contracts, the contractor is expected to bear the risk 
of performance, make a significant initial crwital investment, guar
antee significant energy savings to the government agency, and 
from these savings the agency, in effect, makes payment to the con
tractor.
 

Because these contracts differ significantly from traditional 
Federal contracts, existing contracting regulations may be incon
sistent. Current regulations were not formulated for application to 
energy performance contracto. Accordingly, this provision author
izes and directs the Secretary, with the concurrence of the Federal 
Acquisition Regulation (FAR) Council, to develop procedures and 
methods for the implementation of such contracts. To maximize 
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the benefits to the government of such contracts, the Secretary, 
with the concurrence of the FAR Council, is given wide latitude to 
develop substitute regulations where existing procurement regula
tions are inconsistent with the goal of promoting energy perform
ance contracts. These substitute regulations must, however, be con
sistent with Federal procurement laws. 

The section requires new procurement regulations be issued 
within 180 days. and the Conferees expect prompt action to carry 
out this requirement consistent with public participation. 

It is also the expectation of the Conferees that uniform regula
tions will be developed both to relieve Federal agencies of the need 
to individually develop performance contract procedures and meth
ods and to encourage energy service companies to contract with 
Federal agencies on a uniform basis. 

Finally, subsection (aX2XDXii) authorizes multiyear contracts 
for up to 25 years, provided funds are available for payments to the 
contractor in the first year. The section creates special protections 
for the taxpayer in view of the risk inherent in committing the 
Federal government to such multi-year contracts. For example, the 
government may be liable for payment of a substantial cancellation 
fee. Accordingly, subsection (aX2XDXiii) requires that a Federal 
agency must notify the appropriate authorizing and appropriating 
committees of the Congress before signing such a contract if it con
tains a clause permitting a cancellation charge in excess of 
$750,000. Subsection (aX2XDXi) also provides that such contracts be 
awarded in a competitive manner, and the Conferees intend that 
Federal agencies endeavor to secure the broadcast participation by 
qualified firms. 

TITLE II-NATURAL GAS 

The Conferees agreed not to include most of the text of title II 
of H.R. 776, regarding riatural gas pipelines, in the c:onference 
report. The one exception is that the conference report includes an 
amended section 201 regarding fewer restrictions on certain natu
ral gas imports and exports. 

The decision not to include most of title H includes section 214 
of the House bill regarding State regulction of the production of 
natural gas, i.e., prorationing. However, the Conferees included a 
new section 202, stating the seise of the Congress that natural gas 
consumers and producers, and the national economy, are best 
served by a competitive natural gas wellhead market. One of the 
reasons that Conferees decided not to include section 214 is the rec
ognition that, under existing law, a state cannot use its proration 
authority for the purpose of restricting supplies and raising the 
price of natural gas. E.g., Northwest CentralPipeline Corp. v. State 
CorporationCommission of Kansas,489 U.S. 493 (1989); Transconti
nental Gas Pipe Line Corp. v. State Oil and Gas Board of Miss., 474 
U.S. 409 (1986). The Conferees recognize that both the Congress 
and the U.S. Supreme Court have long recognized the necessity of 
state-administered systems for defining and enforcing property 
rights in natural gas :eservoirs. Stili, states may not regulate natu
ral gas production without regard to the effect that such regulation 
may have on interstate commerce. Under existing law, a method of 
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regulating production must: 11) achieve or advance the legitimate 
state interests in conserving natural resources, preventing waste, 
and protecting correlative rights; and (2) not be preempted by, or 
overly disruptive of, Federal law. Should a state use its proration 
authority for the purpose of restricting supplies and raising the 
price of ,iatural gas, the Conferees do not believe that such regula
tion would satisfy the standard under existing law. The Conferees 
believe that the new section 202, stating the sense of the Congress, 
is consistent with existing law. 

TITLE IV--ALTERNATIVE FUELS AND NON-FEDERAL 
PROGRAMS 

Section 408 authorizes the Federal Energy Regulatory Commis
sion (FERC), under the Natural Gas or Federal Power Acts, to con
sider the environmental and other benefits of research and devel
opment efforts on Alternative Fuel Vehicles (AFV) by the Gas Re
search Institute (GRI) or the Eiectric Power Research Institute. 

If the benefits exceed the direct costs of the research and de
velopment, the FERC may allow natural gas pipelines and electric 
utilities to recover the costs in their "just and reasonable" rate fil
ings under the Natural Gas and the Federal Power Acts. 

Cost sharing is required to the maximum practicable extent. 
This section recognizes that cost sharing may not be practicable for 
all natural gas transportation, pollution control, and emissions re
duction projects. 

The cofunding provisions are intended to become effective for 
new projects initiated after the date of enactment of this legislation 
and would not require GRI tn cancel existing contracts to comply 
with the cofunding provision. 

TITLE V-AVAILABILITY AND USE OF REPLACEMENT 
FUELS, ALTERNATIVE FUELS, AND ALTERNATIVE 
FUELED PRIVATE VEHICLES 

The intent of section 501(aXl) is not to cover all affiliates or 
divisions of the many large energy companies which have some, 
but not all, of their corporate units engaged in alternative fuels op
erations. 

For example, the oil and ras production affiliate or division of 
a major energy company described in 501(aXl(C) would be covered; 
so might a propane pipeline unit or a natural gas processing divi
sion, if the "substantially engaged" test is met. 

But an oil tanker division, a gasoline marketing affiliate, or a 
petrochemical unit whose major operations are the production of 
plastics, for example, would not be covered. 

The Secretary has broad discretion to define the coverage of 
this provision. For example, he may in his discretion exempt some 
crude oil-related operations of an oil and gas production affiliate 
(but not the gas-related operations), or the petrochemical oper
ations of a covered methanol unit (but not the methanol-related 
business). 
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TITLE VII-ELECTRICITY 

Under current law, the Securities and Exchange Commission 
has authority to permit, on a case-by-case basis, certain utility 
functions outside the United States. Further, new section 32 of 
PUHCA allows exempt wholesale generators located outside the 
United States to engage in both wholesale and retail generation. 
The provisions of new section 33 supplement these foreign options 
for utility operations and do not in any way limit any person's abil
ity to pursue SEC approval under current law or the EWG course. 

The definition of an EWG has been drafted to permit an EWG 
to sell wholesale power that it has not generated itself. Buyers of 
wholesale power may desire to purchase capacity in increments 
that exceed what the most economical unit would produce. Conse
quently, the legislation would permit an EWG, for example, to gen
erate 350 Megawatts and purchase an additional 50 Megawatts in 
order to met a purchaser's 400 MW capacity need. 

The definition of an exempt wholesale generator contained in 
section 32(aXl) permits an exempt wholesale generator to own fa
cilities and goods, such as fuel and related transportation, storage 
and handling facilities, reasonably necessary for the operation of 
its business. 

Rates, charges, terms, and conditions for wholesale transmis
sion services ordered under section 211 in all cases shall be just 
and reasonable, and not unduly discriminatory or preferential. The 
Conferees intend the term "associated services" to mean the cost of 
ancillary services such as back-up power, interconnection costs, and 
radial lines. 

New section 212(h) of the Federal Power Act contains a savings 
clause for State laws dealing with retail wheeling. Thus, State laws 
that either prohibit or permit retail wheeling are unaffecting by 
this subsection. And, if otherwise valid, remain in full force and 
effect. 

The Conferees do not intend to limit or modify the authority of 
State commissions to review the prudence or imprudence of whole
sale purchases by retail utilities under their jurisdiction. 

The Bonneville Power Administration (BPA) has set policies 
from time to time for furnishing transmission service on the Feder
al Columbia River Transmission System. BPA has done so under 
the laws which define its authority and obligations concerning 
transmission, which laws remain fully effective and applicable. It is 
expected that, when the FERC exercises its authority under section 
211 to require BPA to provide transmission service, it will do so 
consistent with the laws governing BPA. Transmission contracts 
entered into in accordance with BPA's policies which are in exist
ence on the date of enactment of this Act are unaffected by the 
FERC's new authority to order access to transmission controlled by 
BPA. Similarly, BPA's short-term transmission service allocation 
methodology for economy energy trades is also unaffected by the 
FERC's new authority to order access to transmission controlled by 
BPA. However, the FERC is not bound by the transmission policy 
choices BPA has made or may make in the future as to new firm 
transmission service requests. 
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A primary BPA obligation under the laws that define BPA's 
authority and obligations is to provide transmission service over 
available capacity for its customers within the Pacific Northwest as 
that region is defined in 16 U.S.C. section 839a(14). Historically, 
Bonneville Power Administration has built most of the intrare
gional bulk transmission facilities in the Pacific Northwest. This 
was done on the basis of a regional consensus and the understand
ing that BPA would make these transmission facilities available 
for transmission of power for BPA's power and transmission cus
tomers located in the Pacific Northwest. The utilities of the Pacific 
Northwest have relied and continue to rely on that transmission. 
BPA's use of its transmission system for firm transmission service 
contracts for generating resources serving BPA customer loads 
within the Pacific Northwest is not affected by any new authority 
under this Act to provide access for interregional arrangements. 

The FERC shall not issue any order for transmission services 
under section 211 which is likely to cause the uncompensated spill 
of water from Federal or non-Federal reservoirs which otherwise 
could be used to generate electric energy, because of its displace
ment from a transmission system by energy transmitted under 
such an order. Such spill shall be deemed contrary to the public 
interest unless full compensation is provided to those entities suf
fering such spill. Nothing in the preceding sentences should be un
derstocd to limit such ability as the FERC may otherwise have 
under this Act to prevent or compensate other adverse impacts 
that may result from an order issued under section 211 or this sec
tion. 

Rates for transmission services provided by BPA under an 
order issued under section 211 are to be established by BPA and 
reviewed by the FERC through the same process and using the 
same statutory requirements as are applicable to all other trans
mission rates established by BPA, with the additional requirement 
that such rates for transmission services must also be just and rea
sonable and not unduly discriminatory or preferential as deter
mined by the FERC, taking into account BPA's other statutory au
thorities and responsibilities. Nothing in the Federal Power Act or 
BPA's organic legislation should be construed to prohibit the FERC 
from approving rates, terms and conditions for transmission serv
ices pursuant to section 211 which provide for the recovery of any 
increased costs or lost revenues due to foregone sales or purchases 
or other operating impacts resulting from such services, provided 
that similar approvals are in general accorded to utilities subject to 
sections 205 and 206. 

BPA may establish rates of general applicability for FERC-or. 
dered transmission service which, once approved by the FERC, will 
not be subject to review in individual cases but will be periodically 
reviewed and, as appropriate, revised along with BPA's general 
wholesale power and transmission rates. BPA may also establish, 
and the FERC may approve, terms and conditions of general appli
cability and sufficient specificity for FERC-ordered transmission 
services. 

BPA's rates, terms and conditions for transmission services or
dered by the FERC may differ from those required by the FERC of 
other entities subject to this Act. However, the effect of any trans
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mission services ordered by the FERC under section 211 cannot be 
materially more or less favorable for BPA than for other entities 
subject to the FERC's transmission service orders pursuant to this 
Act with respect to: (1Uoverall cost recovery by the transmitting 
utility, and (2) economic impact on the transmitting utility. 

The FERC has the responsibility to implement this Act, includ
ing section 2121i), and to consider and apply BPA's other federal 
statutes.
 

TITLE VIII-HIGH-LEVEL RADIOACTIVE WASTE 

Section 801 addre ,es the Environmental Protection Agency's 
(EPA) generally applicable standards for protection of members of 
the public from release of radioactive materials into the accessible 
environment as a result of the disposal of spent nuclear fuel or 
high-level or transuranic radioactive waste. The Administrator's 
authority to establish these standards is enbodied in section 161b. 
of the Atomic Energy Act of 1954, Reorganization Plan No. 3 of 
1970, and section 121(a) of the Nuclear Waste Policy Act of 1982. 

Section 801 builds upon this existing authority of the Adminis
trator to set generally applicable standards and directs the Admin
istrator to establish health-based standards for protection of the 
public from release or radioactive materials that may be stored or 
disposed of in a repository at the Yucca Mountain site. The provi
sions of section 801 make clear that the standards established by 
the authority in this section would be the only such standards for 
protection of the public from releases of radioactive materials as a 
result of the disposal of spent nuclear fuel or high-level radioactive 
waste in a repository at the Yucca Mountain site. Any other gener
ally applicable standards established pursuant to the Administra
tor's authority under section 161b. of the Atomic Energy Act of 
1954, Reorganization Plan No. 3 of 1970, and section 121(a) of the 
Nuclear Waste Policy Act of 1982 would not apply to the Yucca 
Mountain site. 

The provisions adopted by the Conferees in section 801 require 
the Administrator co promulgate health-based standards for protec
tion of the public from releases of radioactive materials from a re
pository at Yucca Mountain, based upon and consistent with the 
findings and recommendations of the National Academy of Sci
ences. These standards shall prescribe the maximum annual dose 
equivalent to individual members of the public from releases to the 
accessible environment from radioactive materials stored or dis
posed of in the repository. The provisions of section 801 do not 
mandate specific standards but rather direct the Administrator to 
set the standards based upon and consistent with the findings and 
recommendations of the National Academy of Sciences. 

The Administrator is directed to contract with the National 
Academy of Sciences to conduct a study to provide findings and 
recommendations on reasonable standards for protection of the 
public health and safety by not later than December 31, 1993. In 
carrying out the study, the National Academy of Sciences is asked 
to address three questions: whether a health-based standard based 
upon doses to individual members of the public from releases to the 
accessible environment will provide a reasonable standard for pro
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tection of the health and safety of the general public: whether it is 
reasonable to assume that a system for post-closure oversight of the 
repository can be developed, based upon active institutional con
trols, that will prevent an unreasonable risk to breaching the re
pository barriers or increasing the exposure of individual members 
of the public to radiation beyond allowable limits; and whether it is 
possible to make scientifically supportable predictions of the proba
bility that the repository's engineered or geologic barriers will be 
breached as a result of human intrusion over a period of 10,000 
years. In looking at the question of human intrusion, the Conferees 
believe that it is also appropriate to look at issues related to predi
cations of the probability of natural events. 

In carrying out the study, the National Academy of Sciences 
would not be precluded from addressing additional questions or 
issues related to the appropriate standards for radiation protection 
at Yucca Mountain beyond those that are specified. For example, 
the study could include an estimate of the collective dose to the 
general population that could result from the adoption of a health
based standard based upon doses to individual members of the 
public. The purpose of the listing of specific issues is not to limit 
the issues considered by the National Academy of Sciences but 
rather to attempt to focus the study on concerns that have been 
raised by the scientific community. 

Under the provisions of section 801, the Administrator is di
rected to promulgate standards within one year of receipt of the 
findings and recommendations of the National Academy of Sci
ences, based upon and consistent with those recommendations. The 
Conferees do not intend for the National Academy of Sciences, in 
making its recommendations, to establish specific standards for 
protection of the public but rather to provide expert scientific guid
ance on the issues involved in establishing those standards. Under 
the provisions of section 801, the authority and responsibility to es
tablish the standards, pursuant to a rulemaking, would remain 
with the Administrator, as is the case under existing law. The pro
visions of section 801 are not intended to limit the Administrator's 
discretion in the exercise of his authority related to public health 
and safety issues. 

The provisions to modify its technical requirements and crite
ria for licensing of a repository to be consistent with the standards 
p-smulgated by the Administrator within one year of the promul
gation of those standards. In modifying its technical requirements 
and criteria, the Nuclear Regulatory Commission (NRC) is directed 
to assume, to the extent consistent with the findings and recom
mendations of the National Academy of Sciences, that civilization 
will continue to exist and that post-closure oversight of the reposi
tory will continue, and to include in its technical requirements and 
criteria, engineered barriers to prevent human intrusion. As with 
the Administrator, the provisions of section 801 are not intended to 
limit the Commission's discretion in the exercise of its authority re
lated to public health and safety. 

The provisions of section 801 address only the standards of the 
Environmental Protection Agency, and comparable regulations of 
the Nuclear Regulatory Commission, related to protection of the 
public from releases of radioactive materials stored or disposed of 
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at the Yucca Mountain site pursuant to authority under the 
Atomic Energy Act, Reorganization Plan No. 3 of 1970, the Nuclear
Waste Policy Act of 1982, and this Act. The provisions of section 
801 are not intended to affect in any way the application of any
other existing laws to activities at the Yucca Mountain site. 

TITLE X-REMEDIAL ACTION AND URANIUM
 
REVITALIZATION
 

SUBTITLE A-REMEDIAL ACTION AT ACTIVE PROCESSING SITES 

Funds made available under this program intended to beprovided for all 
are 

costs that result from the disposition of byproduct
material at active processing sites (subject to the limitations of Sec.
1001(b)), including groundwater remediation, treatment of contami
nated soil, disposal of process wastes, removal actions, air pollution
studies, mill and equipment decommissioning, site monitoring, ad
ministrative expenses, and additional expenditures required by related standards and regulations. An example of remediation costs
would be cleaning up wind-blown by-product material in the vicini
ty of the commingled site. The availability of such funds under this 
program shall be considered by the Nuclear Regulatory Commission in determining the sufficiency of the financial surety arrange
ments that must be established by mill operators for reclamation,
decontamination, and decommissioning pursuant to 10 C.F.R. Pt. 
40, Appendix A (criteria 10 and 11). 

TITLE XfI-RENEWABLE ENERGY 
Section 1202 amends P.L. 101-218, the Renewable Energy and 

Energy Efficiency Technology Competitiveness Act, by restructur
ing the former joint venture program, the management plan, and
the R&D goals. The program retains as its basic goal the accelera
tion of the commercialization of renewable energy and energy effi
ciency technologies through collaboration between industry and 
government on a cost-sha, ed basis. 

There are two major changes. First, the technologies will be
chosen for Federal support on a competitive basis, as opposed to
the original statute, which mandated joint ventures in specific
technology areas. Second, the Secretary has been given wider lati
tude to choose financial mechanisms, including interest rate buydowns, to use in implementing the demonstration and commercial 
application program. The Secretary may utilize a financial inter
mediary for advice or assistance in the implementation of the pro
gram.

Elements of the revised program are modeled on the Clean
Coal Technology program. The Secretary is directed to issue a solic
itation and evaluate and select projects for financial assistance on 
the basis of DOE-developed criteria. 

Section 1210. It is the understanding of me conference commit
tee that the authorities established under Section 1210(a) will be 
implemented only when the monies authorized under Section 
1210(b) are appropriated. 

A
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EXECUTIVE SUMMARY
 

S.1. BACKGROUND 

This study was conducted in response to Section 1205 of the Energy Policy Act 
of 1992 (EPACT), requiring the U.S. Department of Energy in conjunction with state 
regulatorg commissions to determine if conventional tax measures and ratemaking 
procedures provide economic barriers to or incentives for the adoption of renewable 
electric generating plants compared to conventional ones. For this study, we defined 
barriers and incentives in terms of financial criteria used by investor-owned utilities (IOUs)
and nonutility electricity generators (NUGs) when making decisions on technologies for 
new generating plants. For IOUs, the major criterion used was the levelized cost of 
producing power over the useful life of the technology. For NUGs, the major criterion 
used was the internal rate of return. 

Clearly, there are many factors outside the scope of this study that relate to the 
decisionmaking process of IOUs and NUGs. This study to determine barriers and 
incentives does not attempt to determine which technologies would most likely be 
adopted by IOUs and NUGs. Technologies are only cost (in)effective relative to a given 
power system and its set of internal and external conditions. Other technology-related 
factors such as availability, dispatchability, diversity, and reliability of generating
alternatives are also considered in the decisionmaking process used by IOUs and NUGs. 
The results of this study show only the relative impact of certain tax measures and 
ratemaking procedures on financial criteria that IOUs and NUGs use as inputs to make 
technology-adoption decisions. Where these tax measures and ratemaking procedures 
provide incentives for an alternative, they increase the likelihood that the alternative will 
be selected by IOUs or NUGs when making generating-resource decisions. 

In quantifying the parameters of the seven renewable and four conventional 
generating options studied, we used today's 'conventional wisdom' on the values of 
variables defining the technologies. We did not speculate on the technological evolution 
of the generating options, consequent changes in their costs, and changes in their 
attractiveness to IOUs and NUGs in the future. 

Consistent with the direction provided by the legislation, this study was limited to 
the portions of the electric power industry that make decisions on generating
technologies. We did not investigate barriers or incentives that may result from tax 
policies affecting other segments c the, fuel cycle, such as incentives for production of 
fossil fuels.' Itwas also not possible to quanfy the ratemaking treatment of risks. For 
example, the ratemaking prosuedure of passing through the costs of fuel to customers 
removes the risk of unexpected fuel price fluctuations for decisionmakers selecting
conventional technologies. The structure of financl, labor, materials, fuel, and 

IAn analysis of the total fuol cycle was not included in this sludy for two reasons. First, Section 1205 
clearly states that the study is to evaluate barriers and incentives for renewable D:wer Plnts. A second 
reason is that Section 3015 of EPACT requires that the National Academy of Sciences conduct a study on 
energy subsidies. 
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purchased power contracts are also beyond the scope of this study. Finally, the 

transmission and distribution of electric power was not studied. 

S.2. CONCLUSIONS 

The study results show that tax measures and ratemaking procedures are both 
barriers and incentives for renewable energy power plants, depending on the measure 
or procedure and whether the decisionmaker is an IOU or a NUG. More specifically, for 
the taxes and ratemaking procedures that were modeled, the study shows: 

* Federal income tax laws provide incentives for IOUs to invest in solar, 
wind, geothermal, and dedicated-plantation biomass technologies. These 
incentives result from short tax depreciation lives and the recently enacted 
1.50/kWh production tax credit for dedicated-plantation biomass and wind 
technologies. 

s Inaddition to short tax depreciation lives and the production tax credit, 
the investment tax credit for solar and geothermal technologies also 
provides incentives for a NUG to adopt renewable technologies if the NUG 
is not subject to the alternative minimum tax (AMT). 

n If a NUG is subject to the AMT, the NUG is not able to take full 
advantage of the federal tax incentives for renewables and federal tax laws 
become a barrier to the adoption of renewable technologies. 

n Local property taxes are barriers to the adoption of hydro, solar, and 
wind technologies. This conclusion is robust under different assumptions 
about the bases used for calculating property taxes. 

m For the ratemaking procedures for IOUs that we modeled, tax 
normalization is an incentive for hydro, solar, and wind technologies 
because this procedure allows utilities to use short tax depreciation lives. 

* Although we were not able to model the procedure of passing through 
the risk of fuel-price fluctuations to ratepayers, this ratemaking procedure 
generally is a barrier to the adoption of renewable technologies. 
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1. INTRODUCION AND SUMMARY
 

1.1. PURPOSE OF THE STUDY 

This study was conducted in response to the requirements of Section 1205 of the 
Energy Policy Act of 1992 (EPACT), which states: 

The Secretary (of Energy), in conjunction with State regulatory commis
sions, shall undertake a study to drtormine if conventional taxation and 
ratemaking procedures result in economic barriers to or incentives for 
renewable energy power plants compared to conventional power plants. 

The purpose of the study, therefore, is not to compare the cost-effectiveness of 
different types of renewable and conventional electric generating plants. Rather, it is to 
determine the relative impact of conventional ratemaking and taxation procedures on the 
selection of renewable power plants compared to conventional ones. 

To make this determination, we quantify the technical and financial parameters of 
renewable and conventional electric generating technologies, and hold them fixed 
throughout the study. Then, we vary taxqtion and ratemaking procedures to determine 
their effects on the financial criteria that investor-owned electric utilities (IOUs) and 
nonutility electricity generators (NUGs) use to make technology-adoption decisions. In 
the planning procoss of a typical utility, the opposite is usually the case. That is, utilities 
typically hold ratemaking and taxation procedures constant and look for the least-cost mix 
of resources, varying the values of engineering and financial parameters of generating 
plants in the process. 

1.2. SCOPE OF THE STUDY 

The enabling legislation for this study also defines its scope. That is, the 
legislation requires that we address "barriers to or incentives for renewable energy power 
plants compared to conventional power plants." This suggests, first, that we limit the 
study to portions of the electric power industry that make decisions on the adoption of 
generating technologies and, second, that we focus on financial criteria that 
decisionmakers use to adopt technologies to see if there are tax measures or ratemaking
procedures that provide barriers and/or incentives for the selection of generating 
technologies. 

In Figure 1.1, we indicate in shaded areas the position of these decisionmakers 
in the context of the extended U.S. electric power industry.1 The extended industry 
consists of (1) fuel suppliers for electricity generation; (2) financing, labor, materials, fuel, 
and purchased power contracted for by IOUs and NUGs to generate power; (3) the 
electric power industry, including IOUs, state and municipally owned utilities, federal 
power projects, and rural electric cooperatives; and (4) export, wholesale and end-use 

Fo, the sake of clarity in Figure 1.1, we Include the to(al set of inputs used to produce eectricit for 

IOUs only. We excluded these inputs for NUGs to simplify the diagram. 
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electricity sales. As indicated by the shaded areas of Figure 1.1, the applicable
decisionmakers under Section 1205 of EPACT are IOUs and NUGs. The latter consist of 
qualifying facilities (QFs) and nonqualifying facilities (non-QFs). In 1991, QFs accounted 
for 75 percent of the electric generating capacity of NUGs (Energy Information 
Administration, 1993c).2 

As Figure 1.1 indicates, the scope of the study defined by EPACT's Section 1205 
means that we do not consider in depth four other important features of the extended 
U.S. electric power industry: 

" the entire fuel cycles of the energy used to produce electric power;
" the structure of the financial, labor, materials, fuel, and purchased-power 

contracts entered into by IOUs and NUGs; 
" utilities other than those owned by the private sector (i.e., IOUs); and 
• 	the transmission and distribution of electricity beyond the busbar (i.e., export, 

wholesale, and retail sales). 

However, as indicated in Figure 1.1, we do include the sales and labor taxes incurred by
IOUs and NUGs in constructing generating facilities and running them. We do not include 
those same types of taxes incurred by purchasers of electric power beyond the busbar. 
We discuss these four portions of the extended industry in turn: 

Clearly, historical and current policy measures that have shaped the development
of electric generating technologies and energy industries upstream from the production
of electric power are important factors in explaining the adoption of electric generating
technologies by both IOUs and NUGs today and, as such, would be interesting topics of 
study. For example, development of some energy forms have been subsidized over the 
years, giving them a competitive advantage in today's marketplace.3 Also, an 
examination of the entire fuel cycles of certain technologies suggest that some have fared 
better from policy initiatives than others. However, these issues are beyond the scope 
of Section 1205 of EPACT. 

Second, the management of electric utilities enter into many different types of 
contracts related to financing, labor matters, material purchases, energy requirements,
and purchased power. The structure of some of these contracts may provide 

2In1991, NUGs owned 48,200 MW of capacty. Of this amount, OF. owned 75 percent of it (.e,
cogenerators owned 59 percent and small power producers using renewable energy forms 16 percent); non-
QFs owned the remainder (cogenerators 14 percent and Independent power producem nd othe 
commern;aIr,,dustrlal establ~shments 11 percent). In1992, EPACT created the exempt wholeale generator
(EWG), another type of non-OF. EWGs differ from QF. Inthat (1)they are not ruirKied to mom PURPA's 
cogmeration or renewable fuels limitations and (2)utilities are not required to purchase power from EWGs. 

3For recent atudies on energy suibsidies, see The AlUance to Save Energy (1993) and Energy
Information Administration (1992). Also, Section 3015 of EPACT requires that the National Academy of 
Sciences conduct a study on energy subsidies and report to Congress by April 24, 1994. 

4See, for example, Oak Ridge National Laboratory and Resources for the Future (1992). 
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(dis)incentives for entering into them. For example, the structure of a long-term fuel. 
supply contract may not be appealing to an electric utility for any number of reasons, 
including escalation costs over time, fuel delivery dates, and the like. Or, the structure 
of a purchased-power contract may provide (dis)incentives for an electric utility to 
purchase power from a given source.5 Again, while contractual issues are important in 
the electric power industry, the structure of contracts is well beyond the scope of 
EPACT's Section 1205. 

Third, the U.S. electric power industry consists of IOUs and, from Figure 1.1, 
different types of publicly owned systems, including state and municipal utilities, federal 
power projects (five power marketing agencies and the Tennessee Valley Authority), and 
rural electric cooperatives. 6 Although the investor-owned segment accounts for nearly 
80 percent of the industry in terms of sales and investment, publicly owned systems also 
make technology-adoption decisions. We focus here on IOUs because, for one, publicly 
owned systems are not 'ubject to federal income taxes and, therefore, federal tax policy
by definition-is neither an incentive nor barrier to the adoption of renewable technologies 
compared to conventional ones. Also, even in the minority of cases in which publicly 
owned utilities are regulated by state commissions, they are not generally subject to rate
of-return regulation as are IOUs. Therefore, ratemaking barriers and incentives do not 
exist for publicly owned electric utilities as they do for IOUs. 7 

Finally, in this study, we consider electric power generation up to the busbar. No 
attempt is made to look beyond electric power generation at, for example, incentives and 
barriers to the use of the solar photovoltaic technology on transmission systems to 
enhance reliability. And, from Figure 1.1, because electric utilities do not incur the taxes 
that may be applied to export, wholesale, and retail electricity sales, these taxes are also 
not considered a barrier to or incentive for adoption of renewable and conventional 
generating technologies. 

I.& APPROACH USED IN THE STUDY 

To conduct this study, we first quantified the capital and operating parameters of 
II electric generating alternatives, seven renewable and four conventional. The I1 
options are: 

" biomass with dedicated-plantation feedstock, 
* biomass with waste-wood feedstock
 
" geothermal
 

5For adiscussion of the types of power contracts negialed by NUGs, see Edison Elctric Inutitute 
(199 . 

6'Technlcaly, rural electric cooperatives are not publicly owned utlities. Howevw, because they ae 
not subject to federal income taxes and their capital costs are subsidized, they are generally treated as publicly
owned (Hill, 1968). 

7For amore lengthy discussion of these tax and ratemaking issues, see Hill (1968). 
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* hydroelectric 
* solar-photovoltaic 
* solar-thermal 
* wind 
* coal 
* combined cycle 
* combustion turbine 
* nuclear 

Each of the alternatives was assigned a hypothetical work load in a power system, 
defined by its capacity factor. For example, the biomass and geothermal renewable 
options are base-load plants and, therefore, given high capacity factors. On the other 
hand, a combustion turbine unit is a peaking unit and, therefore, given a low capacity 
factor. These issues are discussed fully in Section 3. The 11 technologies-and their 
associated capital and operating costs-are technologically and financially feasible at the 
present time. That is, we made no attempt to speculate on expected changes in the 
costs of the technologies in the future. Also, all of the values defining the parameters are 
in constant 1991 dollars as is the entire analysis.8 However, as shown in Section 5.4 in 
which the results of our sensitivity studies are presented, conducting the analysis in 
current dollars has no bearing on the conclusions. 

Second, we constructed a financial regulatory model of the electric utility industry 
that can handle ratemaking procedures and tax measures used in the U.S. electric utility
industry, including federal, state, and local taxos, the treatment of construction work in 
progress, normalized vs. flow-through tax accounting, and fuel adjustment clauses. The 
model is documented in Appendix A. 

Third, we defined decisionmaking criteria used to ovaluate generating technolo
gies. Because we examine incentives and barriers for both IOUs and NUGs, we use two 
sets of decisionmaking criteria. For IOUs, we use primarily the levelized cost of producing 
electricity from each of the 11 alternatives and, secondarily, their internal rate of return. 
We do not look at interactions among the technologies within a given power delivAry 
system. Rather, we use individual project analysis of the type that would be used to 
develop screening curves in electric-utility planning. Recognizing that NUGs are not 
subject to rate-of-return regulation as are IOUs, we use the total internal rate of return 
(IRR) and IRR-equity as measures of financial attractiveness for NUGs. 

Under certain circumstances, it would be more appropriate to use IRR-equity as 
the primary financial criterion for NUGs. This is especially true in analyzing individual 
projects in which detailed financing information is known. Because we conducted this 
study at an aggregated level, financial returns are calculated on the basis of a 'generic 
project.' In real-world applications in which the relationships among project type, credit
worthiness of the investor, leveraging of debt, and repayment schedules are clearly 
defined, values of IRR-equity more accurately reflect the true return to equity 
shareholders. Inthis study, the values of IRR-equity are included for information purposes 

8This is consistent w.1h the approach recommended by the Electrk Power Research Institute (1989). 
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only." 

Fourth, we define a reference case for each of the 11 technologies and twc 
ownership types. In thepeference case, we attempt to capture as closely as possible the 
current tax measures and ratemaking procedures for IOUs and taxes for NUGs. In the 
alternative scenarios, we estimate the effects of these taxes and procadures, Include 
effects of the following: 

* all taxes, 
* local property taxes,
 
• taxes on construction and operating inputs,
 
" state income taxes,
 
" federal income taxes,
 
" accelerated federal tax depreciation under the modified accelerated
 

cost recovery system provided for by the Tax Reform Act of 1986, 
" federal production and investment tax credits for various renewable 

technologies, 
" an alternative minimum tax for NUGs, 
" including construction work in progress (CWIP) in the rate base for 

IOUs,
 
" flow-through tax accounting for IOUs, and
 
• a fuel adjustment clause for IOUs. 

Fifth, using the financial regulatory model, we simulated the reference and 
alternative scenarios for both IOUs and NUGs. The results for the aternaive scenarios 
were then indexed to the reference case. Comparing results for the scenarics indicates 
the direction and extent to which tax measures and ratemaking procedures affect the 
values of the decisionmaking criteria and, hence, whether or not the measures and 
procedures are barriers or incentives for individual technologies. For example, comparing 
values of levelized cost for the case in which all construction work in process is allowed 
In the rate base and the reference case in which no CWIP is allowed shows whether or 
not the ratemaking treatment of CWIP is a barrier or incentive for adoption of a 
technology by an IOU. 

Finally, we used the ratios calculated in the fifth step to define barriers and 
incentives for renewable technologies compared with conventional ones. To accomplish 
this, we examined the ratios of each renewable technology to see if the ratios are 
significantly different from the corresponding ones for conventional technologies. 
Significance was defined in terms of a five-percent threshhold In comparing the ratios for 
a renewable technology to the average value of the ratios of conventional technologkes 
for each of the tax measures and ratemaking procedures. For IOUs, Ifthe value of the 
ratio for a renewable technology was more than five percent less than thq corresponding 
average value for conventional technologies, the measure or procedure is an 'incentive' 

9The results using total IRR and IRR-equity are very similar and major conclusions of the report would 
not change if IRR-equity were used as the sole decisionmaking criterion. The interested reader should review 
the results in Appendix B for confirmation of this conclusion. 
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for the adoption of that renewable technology compared to conventional ones Similarly, 
ifthe value of the ratio for a renewable technology is more than five percent greater than 
the corresponding average value for conventional technologies, the measure or 
procedure is a 'barrier' to adoption of that renewable technology compared to 
conventional ones. Because the decisionmaking criterion for NUGs is the internal rate 
of return rather than levelized cost, the percentage differences from the average value for 
conventional technologies are reversed in determining barriers and incentives for 
renewable technologies. 

1.4. OVERVIEW OF RESULTS 

1.4.1. Effects on Investor-Owned Electric Utilities 

The data in Table 1.1 are a summary of the tax simulation results for IOUs. All of 
the data are indexed to the reference case which was designed to be 'representative' of 
the tax and ratemaking situations of a typical IOU. Specifically, (1) federal taxes on 
income are 35 percent and various federal tax incentives such as accelerated 
depreciation and investment and production tax credits are included; (2)state taxes on 
income are six percent; (3) local taxes on property (valued on the basis of net book 
value) are three percent; (4) no CWIP is allowed in the rate base; and (5)the benefits of 
accelerated tax depreciation are normalized. 

By indexing the results of the alternative scenarios to the reference case, we put 
the data in Table 1.1 on aratio basis, with values greater than 1.00 representing increases 
in costs as a result of the various tax measures and values less than 1.00 representing 
decreases. Therefore, using our definition of barriers and incentives, the 0.97 'effect of 
all taxes' for dedicated-plantation biomass systems indicates that the taxes imposed on 
these systems-i.e., the sum of local, state, and federal taxes-are incentives to adopting 
that technology because these taxes decrease the levelized cost of producing electricity. 
On the other hand, the 1.19 result for waste-wood biomass systems indicates that 
imposing these same taxes on that technology Ls a barrier to adopting it by IOUs because 
the taxes increase its levelized cost. Of course, it is these kind of results-and, more 
important, their causes- which are the subject of this study. 

The results presented in Table 1.1 are disaggregated in Section 5. That is, many 
more simulations for each category of taxes were run than are presented in the summary 
data of Table 1.1. InSection 5.2.1, we present and discuss federal taxes in greater detail. 
In Section 5.2.2, we present and interpret results using different bases for calculating 
property taxes. Finally, in Section 5.2.3, we discuss input taxes at greater length. 

As indicated in Table 1.1, local, state, and federal taxes and credits taken together 
are a barrier to adopting five of the seven renewable and all conventional technologies. 
The laigest barrier is provided hydro in which taxes increase the levelized cost by 40 
percent over the reference case. Taxes are an incentive for dedicated-plantation biomass 
and wind technologies because of the financial advantages of the 1.50/kWh production 
tax credit which override all other tax effects. This will be discussed in greater detail In 
Sections 5.2.1 for IOUs and 6.2.1 for NUGs. 
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Table 1.1
 
Summary of Tax Effects on Levelized Costs,
 

Investor-Owned Utilities
 
(Cost Ratio of Case with Taxes to Case Without Taxe") 

*1I 

* 5ffed of Effect of Effect of 
* 	 Effect of Effect of Including Including

SAl Including State Federal TaxesTex. :Including
Generating Type , sCmgs4 Property Taxes Input Taxes Income Taxes and CreditsI ". ' ' . I:
I .. . . I 1 I: 


Renewable 1 -"I 	 I 
Blomass-Plantatlon 0.97 1.09 1.07 0.99 0.05 
Blomass-Waste I 149 1.08 	 1.01.: .. ... 1.06 	 1.03 
Geo!hermal 	 146 1.11 1.07 1.00 0.98 
Hydro ,AO I .::.:: .:II 1.24 1.07 1.01 1.04 
Solar-Pholovolaic ' 1q27 1.27 1.07 0.99 0.95
Solar-Thermal * I 1-24" " I 1.23 1.07 0.99 0.95 
Wind 	 I

I " 
0.91: : I 1.31 1.10 0.97 0.71 

I 
i ' 	3II
 

Conventional 
Coal 1.2 1 1.09 1.07 1.01 1.04 

Combin e 1.07 1.06 1.00 1.03 
Combustion Turbine ,1"I: " 1.09I 1.06 1.00 1.02 
Nuclear * 1.20 1.09 1.07 1.00 1.03 

* . . . I 

Source: Section 5 InText 
Ratios greater than 1.0 indicate barriers; ratios less than 1.0 indicat Incentives. 

RARntRta n miillnl* affeb. iru~ho~sml~ 0- - 0. a .. 



Property taxes, based on the net book value of property, plant, and equipment,increase the levelized cost of all technologies. Therefore, property taxes are a barrier forthe adoption of both conventional and renewable technologies. Looking at individualtechnologies, property taxes increase the levelized costs of renewable technologies morethan conventional ones, especially for hydro, solar, and wind. The reason is that thesetechnologies are more capital intensive--i.e., higher capital-operating ratios (See Figure
5.1 in Section 5). 

Taxes on inputs used to construct generating plants (i.e., sales taxes on energyand materials, and payroll taxes on labor) and run them (i.e., sales taxes on operationand maintenance expenses and payroll taxes on labor) affect renewable and conventionaltechnologies in a similar manner and to generally the same degree. Because theyincrease their levelized costs, input taxes are barriers to adopting all technologies. 

State income taxes have a nominal effect on all technologies. They areincorporated in a manner similar to federal income taxes (i.e., same tax-book depreciationlives, normalized accounting for IOUs), but their effects are less than federal income taxesbecause asix-percent rate rather than a 35-percent rate is used. 

Federal income taxes hav very different effects on conventional and renewabletechnologies. For all conventional techno!ogies, the effect of federal income taxes Is toincrease their levelized cost and, therefore, pose a barrier for adopting the technologies.With the exception of waste biomass and hydro, this is not the case for renewabletechnologies. Here, the effect of federal taxes is to reduce the levelized cost of thetechnologies and, therefore, provide an incentive for their adoption. The reasons are thecertain provisions of the federal tax code allowing greater accelerated depreciation rates
for most renewable technologies than conventional ones, an investment tax credit for
solar and geothermal technologies, and a 1.50/kWh production credit for dedicatedplantation biomass and wind technologies. These effects are discussed in greater detail
in the context of federal taxes in Sections 5 and 6. 

InTable 1.2, we summarize the simulation results for ratemaking procedures usedby IOUs. The reference case for the results in Table 1.2 is the same as that used for
Table 1.1. 
 The ratios also have the same interpretation as Table 1.1. 

Allowing all CWIP in the rate base has a nominal effect on the levelized costs ofall generating technologies, renewable and conventional. The major effect of CWIP Is oncash flow, and not the levelized cost of the technologies. This is illustrated in Figure 5.6in Section 5. Similar to the effects of allowing CWIP in the rate base, lagging the timeperiod over which fuel costs are allowed for ratemaking purposes has a nominal effect on the levelized cost of the technologies. 

Flowing the tax benefits of accelerated depreciation directly to ratepayers in theyear in which the benefits are received for tax purposes-rather than normalizing them andcreating a deferred reserve-increases the levelized costs of all technologies becausecurrent tax law also requires that tax depreciation lives increase when flow-through taxaccounting is used. Normalized vs. flow-through accounting is discussed in greater detail
in Section 4. 
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Table 12
 
Sumrawy of Ratemaldng Effects on Levelized Cost
 

hIwestor-Owned Uiies 
(Cs Roib of Cm wah Ramomickng Protodwe to Cm WlthoA) 

Effect of Not Effect of 
Including CWIP Normalizing Effect of Automat 

Generating Type in Rate Base Taxes in Rate Base Fuel Adjustmenti 

Renewable 

Biomass-Plantation 1.00 0.98 1.00 
Biomass-Waste 1.00 0.98 1.00 
Geothermal 1.00 0.94 1.00 
Hydro 1.00 0.90 1.00 
Solar-Photovoltaic 1.00 0.80: 1.00 
Solar-Thermal 1.00 0.90, 1.00 
Wind 1.00 0.89 1.00 

Conventional 

Coal 1.00 0.98 1.00 
Combined Cycle 1.00 0.98 1.00 
Combustion Turbine 1.00 0.98 1.00 
Nuclear 1.00 1.03 1.00 

Source: Section 5 inText 

1.4.2. Efiecs on Nonutty Genatom 

Summary results for NUGs are presented in Table 1.3. For tax measures, 
reference case for NUGs is the same as that for lOUs InTables 1.1 and 1.2. Boa 
NUGs are not subject to the ratemaking procedures that IOUs are, CWIP and 
nrmalization we not applicable and not Included in the reference case or any of 
scenarios. Also, because the decisionmaking criterion used as the basis for the rev 
presented In Table 1.3 Is the internal rate of return (IRR), values greater than' 
repiesent incentves for the technology, while values less than 1.00 are barriers-dn 
opposite to the interpretation of Tables 1.1 and 12. 

With minor exceptions, the taxation barriers and incentives for IOUs in Table 
for property taxes, Input taxes, state taxes, and federal taxes are similar to those for NI 
shown in Table 1.3. The main difference between IOUs and NUGs is the effect of ft 
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Table 1.3

Summary of Tax Effects on Internal Rate of Return,
 

Nonutigity Generators
 
(Ratio of IRR of Case with Taxes to Case Without Taxes)
 

Effect of 

Generating Type 

Including
AllTaxes 

and Credits 

Effect ofe 
Including 

* Property Taxes 

ct oct of 
Includling 

Input Taxes 

Effect of Includ-
ing State 

Income Taxes 

Renewable 

Biomass-Plantation 
Biomass-WasteGeothermal 
Hydro 

1.63 
0.710.82 
0.71 

0.81 
0.820.81 
0.83 

0.83 
0.860.87 
0.93 

1.05 
1.011.02 
1.00 

Solar-Photovohaic
Solar-Thermal 0.90 

0.89 
0.79 
0.79 

0.92 
0.91 

1.02 
1.02 

Wind 1.35 0.75 0.88 1.06 

Conventional 
Coal 
Combined Cycle 

0.64 
0.58 

0.84 
0.80 

0.87 
0.83 

0.99 
0.99 

Combustion Turbine 
Nuclear 

0.58 
0.67 

0.78 
0.85 

0.83 
0.87 

0.99 
0.99 

Source: Section 6 in Text 
Ratios greater than 1.0 indicate incentives, ratios less than 1.0 indicate barriers.
a Because of multiple effects, individual tax effects cannot be summed to obtain the total effect.
 

Effect of 
Including

Federal Taxes 
and Credits 

5.ER 
1.061.29 
0.99 

1.38 
1.38 

3.58 

0.93 
0.90 

0.96 
0.96 

a Effect of " 

Including
Alternative
 

1 Minimum Tax
 

" 

0.68 
0.770.75 
0.91 

0.71 
0.71 

0.65 

0.97 
0.98 

0.94 
0.94 



AMT. For noncorporate and corporate entities to which the AMT applies, the AMT is a 
significant barrier to adoption of all technologies-but primarily renewable technologies 
v.ohich benefit to a larger extent than conventional ones from certain provisions of the 
federal tax code. From Table 1.3, the federal income tax and its special provisions 
increase the IRR for dedicated-plantation biomass systems by more than 400 percent 
from the reference case. If the corporate entity building the plant were subject to the 
AMT, however, those federal tax advantages would be totally lost. 

1.4.3. Barriers To and Incentives For Renewable Technologies 

The ratios in Tables 1.1 through 1.3 indicate how tax measures and ratemaking 
procedures affect the decisionmaking criteria used by IOUs and NUGs in evaluating 
individual technologies. We use that data in this section to determine the types of taxes 
and ratemaking procedures that are barriers to or incentives for renewable technologies 
compared to conventional ones. Concisely, a tax or rate procedure is an incentive for the 
adoption o a renewable technology by IOUs if its ratio in Table 1.1 or 1.2 is more than 
five percent less than the corresponding average value for all conventional ones. ItIs a 
barrier if the ratio is more than five percent greater. For NUGs, the direction of change 
from the average value of conventionals is reversed for barriers and incentives. This is 
discussed in greater detail in Section 7.3. 

The results cn barriers and incentives for renewable technologies are summarized 
in Tables 1.4 and 1.5 for IOUs and NUGs, respectively. The results show that tax 
measures and raternaking procedures are both barriers and incentives, depending on the 
measure or procedure and whether the decisionmaker is an IOU or a NUG. More 
specifically, five important conclusions emerge from the data in Tables 1.4 and 1.5. 

First, certain federal income tax laws provide incentives for IOUs to invest Inmost 
renewable technologies. Short tax depreciation lives provide incentives for solar, wind, 
and geothermal technologies. Additional incentives are provided by the investment tax 
credit for solar and geothermal technologies and a 1.50/kVvh production tax credit for 
dedicated-plantation biomass &.idwind technologies. 

Second, short tax depreciation lives, the investment tax credit, and the production 
tax credit also provide incentives to a NUG to adopt renewable technologies if the NUG 
is not subject to the alternative minimum tax (AMT). 

Third, Ifa NUG "i subject to the AMT,the NUG Is not able to take full advantage 
of the federal tax incentives for renewables and, therefore, the federal tax laws become 
a barrier to the adoption of these technologies. 

Fourth, local property taxes are barriers to the adoption of capital-Intensive 
renewable technologies. This conclusion is robust under different assumptions 'About the 
bases used for calculating property taxes. 

Fifth, for the ratemaking procedures for IOUs that we modeledo--automatic fuel 
adjustment clauses vs. adjusting for fuel costs in rate cases, the inclusion in the rate base 
of construction work in progress (CWIP) vs. the calculation of allowance for funds used 
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Table 1.4
 
Summary of Barriers To and Incentives For Renewable Technologies
 

Comparison With Conventional Technologies
 
Investor-Owned Utilities
 

Measure/ Biomass Biomass Solar Solar 
Procedure Plantation Waste Geothermal Hydro PV Thermal Wind 

Taxatil Effects: 
All Taxes B B - I 

Local Property Taxes B B B B 
Taxes on Inputs ---
State Income Taxes 
Federal Income Taxesa 

Accelerated Depreciationb 
-
-

I 
I I 

I
I 

I
I 

Federal Tax Creditsr I NA NA NA NA NA I 

Rading Effects. 
No CW1P in the Rate Base 
Tax Normalization I I I 
Fuel Adjustment Clauses - . -

SOURCE: Table 7.1 inSection 7.3. 

A'B'Indicates that the tax measure or ratemaking procedure Isabarrier to adopting the technology based 
on comparison with -riventional technologies. An 'I'indicates that the tax measure or ratemaking procedure 
s an ir,"ntlve for !,,k.'l,-ng the technology based on comparison with conventional technologies. An 'NA' 
indicates that the rrr tsure isnot applicable to the technology. An '-' indicates that the measure or procedure
isapplicable, but t.value of the ratio iswithin + five percent of the average for conventional technologies. 
aIncludes the effects of all federal income taxes, including accelerated depreciation, and federal production 
and investment tax credits. 

blncludes the effects of accelerated depreciation exclusively. 

cludes the effects of federal production and investment tax credits exclusively. 

during construction (AFUDC), and normalization vs. flowing taxes through the rate base
the automatic fuel adjustment clause and CWIP have minimal effect on the selection of 
generation resources. Normalization is an Incentive for hydro, solar, and wind 
technologies. 

1.5. REMAINDER OF THE REPORT 

The remainder of the report is divided into six sections with three supporting, 
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Tab 1.5
 
Summary of Barriers To and Incent,,s For Renewable Technologies
 

Comparison With Conventional Technologies
 
Nonutility Generators
 

Measure/ Biomass Biomass Solar Solar 
Procedure Plantation Waste Geothermal Hydro PV Thermal Wind 

All Taxes I I I I I I I 
Local Property Taxes - . - B 
Taxes on Inputs - - I I I 
State Income Taxes I - I 
Federal income Taxes' I I I I I I I 

Accelerated Depreciationb 
Federal Tax Creditsc 

I 
I 

I 
NA 

I 
I NA 

I 
I 

I 
I 

I 
I 

Alternative Minimum Taxd B B B B B B B 

SOURCE: Table 7.2 inSection 7.3. 

A 'B' indicates that the tax measure or ratemaking procedure is a barrier to adopting the technology basd 
on comparison with conventional technologies. An 1indicates that the tax mea3ure or ralernaking procedure 
Isan incentive for adopting the technology based on comparison with conventional technologies. An 'NA' 
indicates that the measure isnot applicable to the technology. An'-' indicates that the measure or procedure 
Isapplicable, but the value of the ratio iswithin + five percent of the average for conventional technologies. 
alnckides the effects of all federal Income taxes, including accelerated depreciation, and federal production 
and Investment Lx credits. 

lncludes the effects of accelerated depreciation exclusively. 

clndudes the effects of federal production and investment tax credits exclusively. 

dIncludes the effects of the alternative minimum tax. 

technical appendices. In Section 2, wc discuss differences between individual project 
analysis of the type conducted in this study and system-wide, electric-utility planning. 
Integrated resource planning is seen as the latest method in the evolution of electric
utility planning. In Section 3, we quantify the technical cost and engineering parameters 
of the seven renewable and four conventional electric generating technologies considered 
in the study, along with the time path of construction expenditures for those technologies 
and assumptions about the real cost of fuel. 

In Sections 4 through 6, we present the detailed results of the study. In Section 
4, the simulation scenarios are defined in the context of existing taxation procedures for 
IOUs and NUGs and ratemaking procedures for IOUs. Actual simulation results and their 
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interpretation for IOUs and NUGs are presented in Sections 5 and 6, respectively. A 
summary of all of the results is followed by a discussion of the key findings. 

A synthesis of the study and its conclusions are presented in Section 7. In this 
section, we determine the taxation and ratemaking barriers and incentives for adopting 
renewable technologies compared to conventional ones and place those results in the 
context of the process of electric-utility decisionmaking, risk, and public policy toward 
conventional and renewable technologies. 

In Appendices A, B, and C, we provide technical details on both inputs and 
outputs of the study. The model used to simulate the taxation and ratemaking scenarios 
is described in Appendix A. Results of all the simulations are provided in more detail in 
Appendix B. The raw data used to determine whether or not a tax or ratemaking 
procedure is a relative barrier to or incentive for renewable technologies are presented 
in Appendix C. 
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2. DECISIONMAKING CRITERIA AND RESOURCE SELECION 

21. INDIVIDUAL PROJECT ANALYSIS 

Inthis study, conventional and renewable technologies were evaluated Individually.
Values were assigned to key parameters (to be discussed in Section 3) with no 
interaction allowed between generating alternatives. Therefore, the amount of time that 
the technologies are used during the course of ayear (i.e., their capacity factors) are not 
based on system optimization, but were predetermined and provided from published 
sources. For example, the relative costs of fuel inputs did not determine if a technology 
should be adopted or the amount of time it was used during a year. RathEr, the running 
rate was determined exogenously. 

22. SYSTEM PLANNING 

In real-world electric-utility planning, of course, much more sophisticated
techniques are used to evaluate electric generating alternatives. Historically', capacity 
expansion modeling has allowed utilities to trade off technology characteristics based on 
peak-load projections, projected load duration curves, fuel price forecasts, and other 
characteristics of their power delivery systems. The degree of sophistication depends on 
the goals and resources of the utility. An approach that has the capability to 

" determine an optimal mix of resources, 
" characterize demand for 8,760 hours in every year of the planning horizon, 
" determine the variable costs of employing supply-side resources, 
" simulate the financial performance of the utility, and 
" include uncertainties in resource selection 

tends to be very large and complex with significant data requirements. 

Therefore, the alternatives were evaluated under "laboratory conditions." That Is, 
no attempt was made to emulate a utility's entire planning process. That process would 
normally include uncertainty and financial analyses of the type discussed above in 
addition to the 'screening curve' approach used in this study. Ifuncertainty and financial 
analyses were conducted, it could lead to final resource portfolios different from those 
suggested by the analysis here. 

2.3. EFFECTS OF INTEGRATED RESOURCE PLANNING 

The integrated resource planning (IRP) process complicates utility planning even 
more. Inthe IRP process, demand-side management (DSM) resources are placed on an 
equal footing with both conventional and renewable electric generating alternatives. The 
process iscomplicated by the different fundamental characteristics of demand and supply 
resources because they have different economic and reliability attributes. For example, 
DSM programs such as those used for load management during peak summer months 
are not available throughout the course of a year and do not have the same reliability
characteristics as renewable and conventional generating alternatives. 
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The importance of IRP in the selection of resources by electric utilities is that 
utilities now have more options to choose from, more alternatives 'competing' to satisfy 
projected load and energy requirements. By all accounts, the process is expected to 
result in the selection of more DSM resources-at the expense of renewable and 
conventional supply. It is expected, for example, that DSM resources will provide as 
much as 30 percent of the incremental capacity needs from 1990 to 2000 in the United 
States (Schweitzer, Hirst, and Hill, 1991). 

Insome IRP processes, renewable options can compete with conventional options 
better using decisionmaking criteria other than revenue requirements. For example, some 
states require a societal test in IRP that requires utilities to look at the total cost of 
providing the electricity service, including environmental costs. To the extent that 
renewable optio.is result in less harmful environmental emissions than conventional 
generating alternatives, their chances of adoption are improved using the societal test. 
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3. GENERATING ALTERNATIVES
 

3.1. OVERVIEW 

InTables 3.1 through 3.3, we summarize the financial and technology assumptions 
used to characterize the seven renewable and four conventio,-ial technologies. The 
primary sources of information for the data in these tables were a recent study of 
renewable technologies commissioned by the National Association of Regulatory Utility 
Commissioners (Hamrin and Rader, 1993), theAssumptions for the Annual Energy Outlook 
1993 (Energy Information Administration, 1993) and the Electric Power Research Institute's 
Technical Assessment Guide on electricity supply options (EPRI, 1989). Other sources 
cross-checked for consistency are listed in Table 3.1. The data were also checked for 
consistency with the assumptions underlying the National Energy Strategy (DOE, 
1991/1992). 

Two biomass technologies are considered because of provisions of the Energy 
Policy Act of 1992. Under that legislation, closed-loop biomass systems, in which tree 
plantations are dedicated to produce feedstock for boilers, are eligible for a $0.015/kWh 
production incentive if certain conditions are met. Waste-wood biomass systems are not 
eligible for the credit. Other types of technologies are generally representative of typical 
power system construction. For most technologies, the region is the Midwest. However, 
for some renewable technologies such as solar and geothermal, the western part of the 
United States is applicable. Renewable and c ,nventional technologies are described in 
greater detail in Sections 3.2 and 3.3, respectivaly. 

The capacities included for each of the technologies are representative of what 
would currently be constructed, consistent with information available on characteristics 
of the technology. For renewable technologies, capacities were generally taken from 
Hamrin and Rader (1993) consistent with the corresponding construction periods 
provided by EPRI (1989). For conventional technologies, capacities were also based on 
EPRI (1989) assumptions. 

The assumed usage or capacity factors for renewable alternatives are based on 
data provided by Hamrin and Rader (1993), cross-referenced with the sources listed in 
Table 3.1. Therefore, given the data in Table 3.1, the only base-load renewable 
alternatives are biomass and geothermal plants with capacity factors of 70 percent or 
greater. The hydro alternative chosen for consideration here with a 45 percent capacity 
factor performs an intermediate duty in the load order. The capacity factors chosen for 
the conventional alternatives reflect their assumed load duties and are consistent with 
their relative capital and operating costs. For example, the combustion turbine option has 
a capacity factor of 10 percent and is used for peaking purposes, consistent with its 
relatively low capital cost. The combined cycle unit with a 30-percent capacity factor is 
an intermediate unit, while the coal and nuclear units are used for base-load purposes. 
The capacity factors for conventional alternatives are generally the ones used for planning 
purposes (EIA, 1993a; DOE, 1991/1992: and EPRI, 1989). 

The total amount of time to construct each of the generating alternatives was 
taken from EPRI (1989). The total amount consists of a 'preconstruction, licensing, 
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Table 3.1 
Cost and Engineerng Assumptions
 

Renewable and Conventional Generating Alternatives
 

Plant Fuel O&M Costs" 
Generating Heat Rate Capacity Usageb Constructc Costd Cost" Variable FixedType (Btu/kWh) (MW) (%) (Years) ($/kW) Type ($/MWh) ($IMWh) ($/kW) 

Renewable
 

Biomass-Plantation 13,648 
 50 70 4 1,570 Wood 37.53 9.00
Biomass-Waste 13,648 50 70 4 1,570 Wood 27.30 9.00 1Geothermal NA 60 81 4 2,400 NA NA 10.00 150.00Ce Hydro NA 100 45 6 1,067 NA NA 2.00 6.40 

K3 Solar-Photovoltaic NA 5 22 2 7,200 NA NA 5.00Solar-Thermal NA 80 20 2 2,885 NA NA 22.60Wind NA 50 30 2 1,070 NA NA 10.00
 

Conventional
 

Coal 10,060 300 65 6 1,512 Coal 14.60 7.00 30.30Combined Cycle 8,140 120 30 4 590 Gas 19.40 2.20 8.40Combustion Turbine 13,100 80 10 2 342 Gas 31.20 5.00 0.50Nuclear 10,530 1,300 70 7 1,548 Uran 4.80 15.00 65.00 

SOURCES: Energy Information Administratlon (1993); Hamrin and Rader (1993); Eectric Power Research Institute (1992); Palmerini (1993); National 

Reewable Energy Laboratory (1990); DeLaqull et a/. (1993); American Solar Energy Society (1992); and Department of Energy (1991/1992). 

NA - Not Applicable. 



I-ble 3.1 (Cont.)
 
Footnotes
 

8Excluding fuel costs.
 
bCapacity factor--i.e., the port'on of the annual maximum number of hours (i.e., 8,760) that the plant Is used. Tha assumed capacity

factors are the ones used for the National Energy Strategy (DOE, 1991/1992). 
cThe number of years that it takes to construct the plant. The portion of total expenditures for each year Is presented in Table 2. Datafor coal, combined cycle, combustion turbine, and hydro generating plant types is that used fur the Annual Energy Outlook, 1993 (EtA,1993). Data for other generating types were obtained from multiple sources, irt'.fudIng phone conversations with industry experts.
dOvernight construction costs. Data were obtained from multiple sources including EA (1993), Hamrin and Rader (1993), and ASES. 

'The cost of fuel in 1991. The assumed growth in fuel prices is presented in Table 3.3 and was obtained from the Annual EnergyOutlook, 1993 (EIA, 1993). 

'Included in the cost of the plant. 



Table 3.2
 
'ormtnrucon Expenditures
Renewable and Conventional Generating Alternatves 

Renewable Genereting Alternatives Conventional Generating Alternatives 

Blomassa Geothml Hydro 
Solar 

Therm 
Solar 

PV Wind 
Coal 

Steam 
Comb. 
Cycle 

Comb. 
Turbine Nuclear 

Capacity (MW) 
Construction Cost (1991 $Mlillon)b 

50 
78.5 

60 
144.0 

100 
106.7 

80 
230.8 

5 
36.0 

50 
53.5 

300 
453.6 

120 
70.8 

80 
27.4 

1,300 
2,012.4 

Construction Expenditures (%)
(Years before coming on line)

1 
2 
3 
4 
5 
6 
7 

38 
37 
13 
12 

38 
37 
13 
12 

20 
25 
30 
13 

9 
3 

75 
25 

75 
25 

75 
25 

20 
25 
30 
13 
9 
3 

38 
37 
13 
12 

75 
25 

8 
15 
30 
30 
15 
1 
1 

Total 100 100 100 100 100 100 100 100 100 

SOURCES: Table 1.Electric Powe Research Institute (19e9). and Energy Informatlon Adrrniistralon (1993). 
"The amounts are the same for plants that use both dedicated plantations and waste wood. 
bOvernlght costs. 



Table 3.3 
Assumed Growth in Fuel Prices 

1993-2022
 

Biomass 
Natural Nuclear

Period Coal Gas Fuel Waste Plantatic 

Fuel Price Amounts: 

($ 1991 per MMBtu) 

1991 1.45 2.38 1.41 2.00 2.7 

Growth in Fuel Prices: 
(Average annual %growth rates) 

1992-2021 1.3 3.2 0.0 1.0 0. 

SOURCE: Calculated from Energy Information Administration (1993). 

'Assumed to grow at 1.0% per year for the first 10 years. 

and design' period and an 'idealized' plant construction time. For the renewabl 
technologies and coal, combined-cycle, and combustion-turbine alternative,, the numb 
of years in each of these phawas were evenly divided. For the nuclear alternative, th 
idealized plant construction time was five years. The time stream of expenditures ii 
percentage terms for those construction periods are provided in Table 3.2. Wher,
possible, an attempt was made to make the time streams consistent with those used b 
EIA in producing the Annual Energy Outlock (EIA, 1993). However, constructio 
expenditures are site- and region-specific. To show that our conclusions are invariant t: 
assumptions about the time stream of construction expenditures, selsitivityanalyses wen 
performed for some of the technologies. Thq results of thesa analyses arc pesented 1, 
Section 5.4. 

The capital and operating costs in 1991 dollars for renewable alternatives wern 
generally taken from Hamrin and Rader (1993). The amounts were cross-referenced fo 
consistency with the other sources listed in Table 3.1. The current capital and operatin; 
costs for conventional alternatives are the same as those used by EIA In the Annua 
Energy Outlook (EIA, 1993). Fossil and nuclear fuel costs and their projected growth ove 
the next 30 years (Table 3.3) are based on forecasts in the Annual Energy Outlook (EIA
1993). Plantation and waste-wood fuel costs are based on Hamrin &,-:d Rader (1993)
cross-referenced with EPRI (1992). 
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3.2. RENEWABLE ALTERNATIVES 

This section lists key variables and qualifying assumptions for each of the 
renewable technologies. There is no single source of information that provides point 
estimates for all of the variables required for this study. However, a recent study 
completed by Hamrin and Rader (1993) is relatively comprehensive and was chosen as 
the source for most of the plant and cost level data. Where Hamrin and Rader provide 
interval estimates for key variables, studies by the American Solar Energy Society (1992), 
Johansson et al. (1993), DOE (1992), and NREL (1990) are used to reduce the Hamrin 
and Rader range to a point estimate and/or to provide a verification. As with all studies 
that provide information on a wide range of technologies, the basic information are 
abstracted from secondary literature sources and existing studies. Although there may 
be slight inconsistencies among underlying assumptions given the differing sources of 
information, these inconsistencies are considered minor relative to the uncertainties 
inherent in the estimates of capital, fuel, and operating costs. For all technologies listed 
below, cost data are reported in constant 1991 dollars. 

3.2.1. Bionass 

The data are for aconventional steam-turbine (spreader-stoker) operating at a net 
efficiency of about 25%. Plant, fuel, and operating data are derived from Hamrin &'1d 
Rader (1993). Their estimate of the installed capital cost for the plant Is higher than an 
estimate provided by USDOE (1992). The USDOE estimate ($1366/kW) Is about $200/kW 
less. However, Hamrin and Rader report lower non-fuel operating costs ($0.009/kWh 
versus $0.0135/kWh). Both of these sources are consistent with the actual installed costs 
for a similar sized facility using conventional conversion technology. Actual capital costs 
for the 57 MW McNeil plant (Burlington, VT) were about $80 million or $1410/kW with 
annual operating and fuel costs of $19.6 million (EPRI, 1992). All report similar capacity 
factors and fuel costs of $2.00/MMBtu. 

3.22. Geothermal 

The geothermal plant is assumed to use a hydrothermal system (geopressured, 
hot dry rock, and magma systems, which may offer more promise, are not technologically 
mature). The costs for hydrothermal systems vary widely and are a function of the 
rescurce (dominated by water or steam), the amount of drilling and depth, the productvty 
per well, the type of gathering system required, and the required environmental controls 
(reinjection of fluids). Palmerini (1993) rtports electricity costs ranging from a low of 
about $0.03/kWh to over $0.10/kWh (Palmerini, 1993). Hamrin and Rader (1993) cite 
capital costs from $2400 to $31 00/kW. The Interlaboratory White Paper reports capital 
costs at $1800/kW in 1989 dollars (NREL, 1990). Using the mean of data (weI depth, well 
productivity, etc.) contained in Palmerini implies costs toward the lower end of the $2400 
to $31 00/kW range. Capital costs were therefore assumed to be at the lower end of the 
cost interval provided by Hamrin arid Rader-$2400/kW, including all net costs of drilling. 
All other data are taken directly from Hamrin and Rader. 
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3.2.3. Hydroelectric 

The hydro technology is assumed to be run-of-the-river utilizing off-the-sheh 
equipment. The costs of hydro projects are highly site dependent and will vary with 
topography (e.g., civil works), resource conditions (head and flow), distance to nearest 
transmission line, and the extent of environmental mitigation (e.g., fish passage facilities) 
measures that may be required. There are no fuel costs with the operation of a hydro 
facility. Non-fuel O&M costs tend to be low. However, these costs can increase ifthe 
facility is required to provide minimum fish flows that result in lost generation, to maintain 
some threshold dissolved oxygen level, and to operate fish passage facilities. The cost 
and plant informaton are derived from Hamrin and Rader. Hamrin and Rader apparently 
derived their data from the interlaboratory White Paper, which uses information from a 
1986 DOE/EIA report. Hamrin and Rader estimate was inflated to 1991 dollars. 

3.2.4. Solar Therma 

The solar thermal application is based on parabolic trough technology. (Solar 
thermal systems relying on central receivers and parabolic dishes have not been 
commercialized). The only commercial solar thermal system in use is manufactured by 
Luz. This system uses natural gas as a backup system. The natural gas backup allows 
electricity to be sold as firm power during peak load periods. Hamrin and Rader report 
costs of $3500/kW with the natural gas backup. Capital costs without the natural gas 
backup are reported by ASES at $2885/kW with O&M costs of about $0.022 to 
$0.03/kWh. The ASES data are also consistent with those found in DeLaquil et al. (1993) 
-$2800-$3500/kW capital and $0.018-$0.025/kWh. Inthis application, the ASES estimate 
was used. 

3.2.5. Solar Photovoltaic 

Photovoltaic systems are generally cost effective sources of power for remote and 
stand-alone applications as well as for a variety of consumer products. Capital costs are 
relatively high. Hamrin and Rader provide a total installed capital cost range of $6200 to 
$9000/kW. This estimate includes all balance-of-system components. A point estimate 
is provided by the ASES at $7200/kW. Both sources report O&M costs at about 
$0.005/kWh. 

3.2.6. Wind 

Plant and cost data for a utility-scale wind farm Isderived in part from ASES (1992) 
and Hamrin and Rader (1993). The wind farm is assumed to consist of 250 turbines with 
each having a rated power output of 200 kW. The Installed capital costs for a wind farm 
are estimated to range between $1000 and $1200/kW (Hamrin and Rader). ASES 
estimates total capital costs at $1070/kW. O&M costs are placed at from $0.01 to 
$0.015/kWh by Hamrin and Rader and slightly less than $0.01/kWh by ASES. Capacity 
factors for wind systems range between 25% and 30%. 
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3.3. CONVENTIONAL ALTERNATIVES 

In contrast to the renewable aternatives (with the exception of hydro), many more
 
conventional plants exist with years of operating experience and, therefore, much more
 
information and data on their operating characteristics. For the study, we tried to select

trepresentative' plant types. For the coal alternative, for example, we selected a plant that 
would likely operate in the midwestern portion of the country. 

3.3.1. Coal 

The data in Table 3.1 represent a 300-MW, coal-fired steam unit with flue gas 
desulfurization (FGD). The unit is assumed to burn Illinois bituminous, high-sutfur coal 
and is located in the East,/West Central portion of the country. The major components 
of the plant include coal-handling equipment, steam-generator island, turbine-generator 
island, FGD system, bottom and fly ash handling system, and the stack. The FGD system 
achieves 90% S0 2 removal. 

3.3.2 Combined Cycle 

The combined cycle plant is a conventional unit burning natural gas and is used 
in the East/West Central region of the country. Combustion turbine generators account 
for two-thirds of the power and one-third comes from a steam turbine generator. Aheai 
recovery system accounting for the steov' generation improves the efficiency of the 
system. NOx emissions are controlled by injecting water or steam into the combustor. 
More stringent NOx emission standards may require selective catalytic reduction. 

3.3.3. Combustion Turbine 

The combustion turbine is a conventional system that would be constructed in the 
East/West Central portion of the country. The unit consists of an air compressor, a 
combustor, and an expansion turbine. NOx emissions are controlled by injecting water 
or steam into the combustor. Because the power output of a combustion turbine is very 
sensitive to the ambient temperature, it is assumed that the ambient temperature for the 
data presented in Table 3.1 is 590. 

3.3.4. Nuclear 

The data for the nuclear unit are based on current experience for building large, 
commercial nuclear power plants of U.S. design world-wide. We are basing our analysis 
on two U.S. advanced boiling water reactor units that are under construction for the 
Tokyo Electric Power Company at the Kashiwazaki-Kariwa site, and the construction time 
from first concrete pour to fuel load is expected to be less than four years. Additionally, 
four U.S. pressurized water reactor units are under construction in Korea and also will be 
completed in less than four years. For a U.S. application, we assume a five-year 
construction period and, with passage of EPACT, a two-year licensing period for a total 
construction and licensing period of seven years (Table 3.2). Nuclear plants in operation 
in the U.S. are experiencing total O&M (fixed and variable) costs as low as 8 mills/kWh, 
but averaging 15 rkiills/kWh; and capacity factors exceeding 90 percent, but averaging 70 
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percent. Although it is expected that Advanced Ught Water Reactors, to be completed 
in the next decade, will achieve alower average O&M cost and a higher average capacity 
factor, this study assumes actual experiences to date. 
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4. TAXATION, RATEMAKING, AND DEFINION OF SCENARIOS
 

In this section, we define the scenarios that will be simulated using the financial 
regulatory model described in Appendix A. The scenarios are placed in the context of 
current taxation and ratemaking policies. That is, each variant from the reference scenario 
is chosen to reflect departures from existing federal, state, and local tax laws and the 
application of ratemaking principles in individual states. 

The reference scenario is defined in Section 4.1. For IOUs and NUGs, tax 
scenarios deviating from the reference scenario are defined in Section 4.2. For IOUs 
exclusively, ratemaking scenarios deviating from the reference scenario are defined in 
Section 4.3. 

4.1. REFERENCE SCENARIO 

In the reference scenario, we define financial conditions for IOUs and NUGs that 
come as close as possible to representing the types of conditions that a typical IOU or 
NUG would confront in the real world, recognizing differenceb in ratemaking and tax types 
across the 50 states. We assume that the typical IOU or NUG is subject to the following: 

* 3% local property taxes,
 
s seles and payroll taxes on construction and operating expenses
 
m 6% state income taxes,
 
a 35% federal income tax,
 
w differences between tax and book depreciation for federal and state
 

income taxes, depending on the type of ownership and the type of 
technology (defined in Table 4.3), 

w federal production tax credits for integrated biomass systems and wind 
technologies, and 

a federal investment tax credits for solar and geothermal technologies. 

In addition, for IOUs we assume that (1) no CWIP is allowed in the rate base for 
ratemaking purposes, (2) all differences between tax provisions for tax and book 
purposes are 'normalized' in determining rates, and (3) all assumed changes in the real 
cost of fuels are passed on to the ratepayer in the year in which they are experienced by 
the utility. 

In addition to the tax and ratemaking factors considered above, financial 
parameters applicable to the uilty or NUG are defined to execute the financial regulatory 
model described in Appendix A. InTable 4.1, we show these parameters for IOUs, along 
with representative values. In most cases, the title of the input parameter is self
explanatory. Debt ratio is the percentage of assets financed through debt. This study 
used constant dollars for its analysis and no inflation. Consequently, average allowed 
returns on debt and equity were reduced by 4% points from real world values averaging 
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9% and 11%. 1 Construction and O&M cost escalation rates were kept at 0%. Fuel 
escalation rates varied, depending on the type of fuel. Table 3.3 shows the rates used 
for fuel costs. 

Table 4.1 

Financial Parameters for Investor-Owned Utilities 

Parameter Value Parameter Value 

Work Capital % of O&M 12.5% CWIP allowed in Rates a 

Debt Ratio 50% Normalized Tax Yes 

Labor Tax Rate 10% Interest Rate 5.0% 

Energy Tax Rate 5.0% Allowed Return on Equity 7.0% 

Material Tax Rate 5.0% Fuel Recover Lag, years a 

Land Tax Rate 5.3% Fed. Income Tax Rate 35% 

Construction Escalation rate State Income Tax Rate 6% 

O&M Escalation rate Property Tax Rate 3.00% 

Fuel Escalation rate Property Tax Method Net Book 

Values depend on the specific circumstances of the scenarios that are simulated. 

A working capital account was established equal to 12.5% of the next year's 
operations and maintenance cost. This caused the utility to issue additional equity and 
debt the year before operation and to recover this money in the last year of operation. 

Similar financial information for NUGs is presented in Table 4.2. Most financial data 
is the same as for the IOU reference scenario. Parameters that are different are the sales 
price, the debt ratio, and flags to use the alternative minimum tax and/or the carry forward 
of tax losses. The debt ratio was set at 80% for the NUG scenarios. This reflects the 
increased use of debt by non-utility generators in the construction of their plants. 

The sales price is equal to the levelized cost to customers from the reference IOU 
scenario for each technology. This means that for each technology, as far as customers 

1Relaxing the constant-dollar assumption does not affect the conclusions of the study. Simulation 

results using current dollars are reported in Section 5.4. 
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Table 4.2
 
Financial Parameters for Non-Utility Generators
 

Parameter Value Parameter Value 

NUG Sales Price, c/kWh Alternative Minimum Tax No 

Debt Ratio 80% Carry Forward Losses No 

Labor Tax Rate 10% Interest Rate 5.0% 

Energy Tax Rate 5.0% Work Capital % of O&M 12.5% 

Material Tax Rate 5.0% Fed. Income Tax Rate 35% 

Land Tax Rate 5.3% State Income Tax Rate 66 

Construction Escalation rate Property Tax Rate 3% 

O&M Escalation rate Property Tax Method Not Book 

Fuel Escalation rate 

*VaJues depend on the specific circumstances of the scenarios that are simulated. 

are concerned, the cost of either the IOU scenario or NUG scenario are the same. Itals( 
makes the utilities relatively indifferent to the ownership. The net effect is to remove tho 
NUG pric as a major facor in this analysis. 

42 ALTERNATIVE TAX SCENARIOS FOR lOUs AND NUGs 

After the reference scenarios were established, a number of variations on thf 
different tax rates and tax methods were performed. These were done to identify thi 
relative impact of each parameter on the key criteria. By identifying tax parameters tha 
had a significantly different effect on renewables versus conventional technologies, wc 
could identify those which may create a disincentive for one or the other. 

Synergies existed among some of the input parameters. Modifying one of the 
variables amplified the effect of others. To study this in more detail, we ran combinec 
scenarios and measured their results against the scenarios with only one of th 
parameters altered. 

4.2.1. Effct o Al Taxes 

The first variation to the reference case was to run each technology with no taxes 
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of any kind. This also meant that tax credits were set at zero. 

4.2.2. Property Tax Effects 

We used a property tax rate of 3% of the net book value of the plant andequipment, including land, in the reference scenarios. We based this on an analysis of
the typical rate charged by states and localities, when adjusted for differences in 
assessment value used as a percentage of full assessed value. Net book value (gross
plant and equipment less depreciation) was used as representative of the market value 
assessment that would be placed on a plant. 

In reality, property taxes vary across the country by wide amounts, depending
largely on local tax needs. According to the report from the U. S. Advisory Commission 
on Intergc sernmental Relations, tax rates can vary from less than 1% to over 10% in
different localities. Generating plants are usually located in rural areas, which tend to have
lower property tax rates. However, these plants are often the major source of revenues
for local governmental needs such as schools and fire protection. 

To understand the effect of different methods for calculating the property tax base 
we used two other methods, gross book value and the net present value of the future
cash flow stream. Also, we studied the effect of charging property tax on the added plant
and equipment but not on the original land value. 

4.2.3. Taxes on Corcion and Operating Inputs 

The costs that go into building and -perating a generating plant often have taxesplaced on them. We split capital costs into four categories: labor, energy, material, and
land. Labor and material each were assigned between 40% and 45% of the capital cost. 
Energy was assigned 10% and land 5%. Wind was given a land value of 10% to reflect
the higher land requirement for this technology. We split the O&M costs between labor
 
and material.
 

Representative tax rates on the input labor, energy, material, and land were
established as shown in Table 4.1. Labor taxes represent such factors as social security
and unemployment taxes. The values used are to represent only the company's
contribution. Energy, material, and land taxes are based on a 5% sales tax with an
additional 0.3% deed transfer tax for land. These are based on approximate average
values for the states and localities; actual amounts vary widely from 0% to over 9%. Also, 
some states exclude businesses from sales tax. For this study, fuel tax rates are assumed 
to be the same as for other materials going into the plant, but actual taxes on fuel may
be based on different parameters. 

4.2.4. State kIcome Tax Effects 

We set the state income tax to zero to understand its effect on the technologies.
Our reference case used an input rate of 6%. Because state taxes are deductible from
fedoral taxes, the net state tax rate in the model for the reference case was about 4%. As 
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with property taxes, the actual rates varied across the states from 0% to more than 10%. 

4.2.5. Federai Imnome Tax Effects 

To study the effect of income taxes, we set the federal tax rates at zero. The 
reference case uses a federRl ta; rate of 35%. In addition, federal tax credits were set to 
zero as well. This means that the dedicated biomass plant and wind plant did not have 
the production tax credit and the geothermal and solar technologies did not have the 
investment tax credit. By zeroing both taxes and credits, we could understand the 
combined effect of the major federal tax policies. We ran a separate scenario eliminating 
the ci dits only (see Section 4.2.7) 

4.2.6. Effects of Federal Tax Depreciatio Lves 

Federal tax depreciation law is affected by three asset depreciation systems 
defined in three different pieces of legislation. The Modified Accelerated Cost Recovery 
System (MACRS), introduced by the Tax Reform Act of 1986, is mandatory for 
depreciating most tangible property placed in service after 1986. MACRS substantially 
changes the Accelerated Cost Recovery System (ACRS) for tangible property placed in 
service after 1980 and before 1987. ACRS was created as part of the Economic Recovery 
Tax Act of 1981. Pre-1981 assets are depreciated under provisions of the Revenue Act 
of 1971 which created the Asset Depreciation Range (ADR) depreciation system. Today, 
both MACRS and ACRS are related to the ADR system in that property is generally 
classified by reference to class lives. 

Under MACRS, the cost of depreciable property is recoverable over 3, 5, 7,10,15, 
20, 27.5, or 31.5 years, depending on the type of property through use of statutory 
recovery methods. Those statutory recovery methods relate a 'class life' as defined Inthe 

ADR depreciation system to a recovery period under MACRS. These relationships were 
defined in two revenue procedures subsequent to enactment of the Tax Reform Act of 
1986. InTable 4.3, the recovery periods (i.e., the tax lives) for conventional technologies 
and hydroelectric are based on the table of MACRS Tax Lives. 

Classes of depreciable property are defined by Code Sections 1245 and 1250 
property and the class life as of January 1, 1986. The class life of an asset affects Its 
recovery period, the method of depreciation used, and the applicable convention. Under 
MACRS, five-year property generally includes property with a class life of more than four 

years and less than ten years. Specifically added to this class are 

" geothermal, solar, and wind energy properties; and 
• certain biomass properties that are small power production facilities.2 

The effects of this section of the code are also contained in Table 4.3 for biomass 
systems operated by non-utility generators (i.e., qualifying facilities in terms of the code), 

21IRS Code Sec 168(e)(3). 
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Table 4.3
 
Book and Tax Depredation Lives
 

Renewable and Corweonal Generating Alternatives
 

Investor-Owned Utilities" Non-Utility GeneratorsGenerating 
Alternative Book Tax Internal Revenue Source Book Tax Internal Revenue Source 

Renewable 

Biomass-Plantation 
Biomass-Waste 
Geothermal 

30 
30 
30 

20 
20 
5 

Rev. Pioc. 88-22, 1988-1 CB 785 
Rev. Proc. 88-22,1988-1 CB 785 
IRS Code Sec. 168(e)(3) 

30 
30 
30 

5b 

5b 
5 

IRS Code Sec. 168(e)(3) 
IRS Code Sec. 168(e)(3) 
IRS Code Sec. 168(e)(3) 

Hydro 50 20 Rev. Proc. 88-22, 1988-1 CB 785 50 20 Rev. Proc. 88-22. 1988-1 CB 785 
.b. Solar-Photovoltaic 

Solar-Thermal 
30 
30 

5 
5 

IRS Code Sec. 168(e)(3) 
IRS Code Sec. 168(e)(3) 

30 
30 

5 
5 

IRS Code Sec. 168(a)(3) 
IRS Code Sec. 168(e)(3) 

Wind 30 5 IRS Cnde Sec. 168(e)(3) 30 5 IRS Code Sec. 168(e)(3) 

Conventional 

Coal 30 20 Rev. Proc. 88-22, 1988-1 CB 785 30 20 Rev. Proc. 88-22, 1988-1 CB 785 
Combined Cycle 30 20 Rev. Proc. 88-22, 1988-1 CB 785 30 20 Rev. Proc. 88-22, 1988-1 CB 785 
Combustion Turbine 30 15 Rev. Proc. 88-22, 1988-1 CB 785 30 15 Rev. Proc. 88-22, 1988-1 CB 785 
Nuclear 30 15 Rev. Proc. 88-22, 1988-1 CB 785 30 15 Rev. Proc. 88-22, 1988-1 CB 785 

renewable and converlional lechnologe, 

for ratemaking purposes. 

bOnly available for 'qualifying faclitles' urner the Federal Power Act, one type of non-utility generator. 

aForall assumes that Investor-owned electric utilities 'normalize' book to tax differences Inaccelerated depreciation 



and geothermal, solar, and wind plants operated by investor-owned utilities and nonutilit 
generators. 

All of these depreciation provisions under MACRS listed in Table 4.3-an( 
including the ones related to renewable generating technologies-do not pertain to 'publik 
utility property,' unless a normalization method of accounting is used.3 

'Public utility property' that does not qualify under MACRS is depreciated undei 
Code Sec. 167(a) using the same depreciation method and useful life as is used tc 
compute the ratemaking depreciation allowance for the asset. 

Inthe reference scenario, normalization is used for tax accounting. Therefore, ali 
of the favorable tax lives provided by MACRS for both conventional and renewable 
generating technologies as shown in Table 4.3 are available for both IOUs and NUGs. 
However, as discussed in Section 4.3.2, a ratemaking scenario deviating from the 
normalization .:,ase is simulated. 

Under MACRS, the cost of depreciable property is recovered using (1) the 
applicable depreciation method, (2) the applicable r~overy period, and (3) the applicable 
convention (Code Section 168(a)). However, instead :f the applicable depreciation 
method, taxpayers may elect to claim straight-line MACRS deductions over thle regular 
recovery period. Additionally, 

" 	 the cost of property recovered over 3, 5, 7, and 10 years is recovered using 
the 200% declining-balance method, the half-year convention, with a switch to 
the straight-line method in order to maximize the deduction (Code Sec. 
168(b)(1))). 

" 	 the cost of property recovered over 15 and 20 years is recovered by the 150% 
declining balance method, using the half-year convention, with a switch to the 
straight-line method at n time to maximize the deduction (Code Sec. 168(b)(2)). 

In our depreciation accounting, we use the 200% and 150% variants as specified in the 
legislation. 

427. Effects of Federal Tax Credits 

Provisions of EPACT allow tax credits for the production of electricity using closed
loop biomass and wind energy sources (i.e., a production tax credit) and extends the tax 
credit for investment in solar and geothermal electric generating stations. These credits 
are available to any taxpayer (i.e., IOU or NUG) that meets the performance and quality 
standards of the legislation. 

The reference cases included the tax credits available to IOUs and NUGs. The 

3IRS Code Sec. 168)(10). 
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credits were not allowed in the scenario exc,!uding all taxeti (Section 4.2.1 above), the 
scenario excluding federal income taxes (Section 4.2.5) and the scenario excluding tax 
credits. 

According to section 1914 of LPACT, a production tax credit of 1.5 0/kWh is 
available for wind and closed-loop biomass, with some limi'ations. The key factor is that 
the tax is phased-in as the price of electricity generated falls below 11 0/kWh and reaches 
the full 1.5 0/kWh when the price is at or be~ow P4/kWh Also, the credit is available only 
during the ,rst 10 years of a plant's operaticn. 

Section 1916 of EPACT permanently extends the investment credit (i.e., the energy 
investment credit) for solar and geothermal property. The credit equals 10 percent of the 
value of solar and geothermal facilities placed in service. Up until recently, both NUGs 
and IOUs could take advantage of the ITC. IOUs had to normalize the benefits of the 
credit over the useful life of the asset to take advantage of the ITC. Recent changes in 
tax law, however, only allow NUGs to take advantage of the ITC for solar and geothermal 
property. IOUs are excluded from the benefit. 

428. Effects of the Alternative Minimum Tax (AMT) 

The AMT was created to ensure that at least a minimum amount of income tax is 
paid by corporate and high-income non-corporate taxpayers who derive large tax savings 
from certain provisions of the Code, including favorable tax depreciation provisions under 
MACRS. All taxpayers whether corporate or non-corporate must make a depreciation 
adjustment. For property placed in service after 19d6, the alternative depreciation system 
must be used. MACRS deductions are reduced for certain property by requiring that an
'alternative MACRS' method based on generally longer recovery periods be used (Code 
Sec. 168(g)). In computing depreciation for AMT purposes, the 'alternative MACRS' must 
be used with certain modifications. 

After taxable income is adjusted by the alternative depreciation amounts, a lower 
income tax rate of 20% isapplied. If income taxes are higher using the adjusted Income 
and tax rate than taxes under the regular rate using standard MACRS rules, then the 
corporation must pay the higher tax. 

The reference scenarios for the IOUs and NUGs did not have the AMT. It was 
assumed that the corporations would have sufficient depreciation from older facilities to 
make the net tax higher under the input 35% rate. A sensitivity was run for NUGs in 
which the alternative minimum tax did apply. The model calculates taxes under both the 
regular MACRS rules and 35% rate, and using the alternate depreciation schedule and 
a 20% rate. The higher of the two taxes in each year is then what was owed to the federal 
government. 

In the reference scenarios tax losses occurred in some years, resulting in a 
negative income tax. Supposedly, the government would then pay the company. In 
actuality, we assume that the corporation (IOU or NUG) would have sufficient positive 
income from other investments to offset these losses. The "negative taxes" would 
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actually be a reduction in the total taxes the corporation would pay that year. 

Ifa corporation does not have offsetting positive taxes, it would either apply these 
losses to profits made in earlier years (i.e., carry back the losses), or it would carry 
forward the losses to apply them against profits in a future year. There are limits on how 
far back or forward a corporation may carry tax losses. We did not model carry-back of 
losses, but did model the option to carry losses forward 9 maximum of 15 years. This is 
because tax losseo occur mainly in the early years of operation, so that there are not 
profits in earlier years to whi,^.h carry-back can apply. 

We only applied this carry-foiward of losses scenario to NUGs because they are 

more likely to be small companies to which the requirement applies. 

4.3. ALTERNATIVE RATEMAKING SCENARIOS FOR IOUs 

4.3.1. Treatment of Construction Work in Progress 

When state regulatory commissions set rates for utilities in their jurisdiction, they 
use a set of ratemaking procedures that determine what costs are included for recovery. 
Appendix A describes the methodology used within this study to simulate the regulatory 
process. it includes establishing a rate base for which the utility may earn a return on its 
investment, fuel costs, O&M costs, taxes, and depreciation. The sum of these provides 
the amount of required revenues for the modeled project. We assumed that the utility 
would incorporate this amount with the required revenue from its other operations (not 
modeled) in determining its overall electricity prices. 

If a utility receives no revenue from CWIP in the rate base, it includes an 
accounting revenue called Allowance V?.:r Funds Used During Construction (AFUDC) on 
its books. This is the amount of return the utility wou!d have earned on the plant each 
year nd is based on the debt and equity rates and cost of capital. This amount gets 
capitalized on the books as an asset and compounds over time. When the plant starts 
producing electricity AFUDC is included in the rate base of the plant. it then is 
depreciated like the other capital coats and recovered in the revenues. 

4.3.2. Normalization vs. Flow-Through Tax Accrg',tng 

Ifthere were no differences between provisions of the tax law and accounting for 
ratemaking, the question of normalization would not arise. Because of the MACRS 
depreciation system, however, timing differences arise between ratemaking accounting 
and tax accounting. That is, expenses are recorded for tax purposes in one year and for 
book purposes in another. Over asufficient number of years, these expenditures have the 
same nominal effect on both financial and tax accounting. 

Regulatory commissions historically have used two methods to deal with these 
dJfferences in ratemaking. First, the utility defers the tax benefits and amortizes them over 
the useful life of the asset. Or, a charge is made to current operations ('provision for 
deferred taxes') and a corresponding credit is made to a deferred liability ('reserve for 
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deferred taxes'). When the timing difference turns around, the reverse entry is made (i.e., 
income is credited and the reserve charged.) Under the second method, 'flow-through 
accounting,' no deferred reserve is created. The current tax benefits are not amortized for 
ratemaking, but impact rates in the current period. 

A similar option exists for the investment tax credit (ITC). The ITC allows utilities 
a dollar-for-dollar credit against their federal income tax liability for a specified percent of 
the amount of the investment in a qualified plant. From an accounting standpoint, the ITC 
represents a permanent savings in taxes rather than a deferral. The key ratemaking 
question is the year in which tax expense should be reduced for ratemaking purposes. 

Like depreciation accounting for timing differences, discussed above, there are two 
methods usad to reflect the impact of ITC for ratemaking purposes. The firs! method 
requires a deferral of the credit in the year that it is realized. The amount of th; credit is 
then amortized over the useful life of the property. The second method allows the entire 
credit to affect book income the year in which the asset is placed in service. 

4.3.3. Fuel Adjustment Clauses 

Regulatory commissions set the level of required revenues based on the expected 
costs for a uture period. Fuel costs are the most volatile of these cost.i and may be 
significantly different rnm what was predicted. Recognizing this, many commissions 
allow utiltes to automatically adjust their rates as fuel costs change wvithout requiring a 
new rate hearing. This practice protects the utility from the financial risk of absorbing the 
extra costs iffuel prices increase faster than expected. 

Inour reference scenario, we capture the effects of a fuel adjustment clause. As 
an alternative scenario, we modeled a case in which the commission expects that fuel 
costs would escalate only at the general rate of inflation. Any increase above that would 
not be recovered until the following year. Ina sense, this portrays commissions as less 
prescient than reality dictates. On the other hand, we use only a single escalation rate 
for fuel for all years. In the real world, fuel prices would increase at rates both greater 
and lower than the average value that we used. 

Many advocates of renewable technologies argue that passing all fuel price 
increases on to ratepayers-whether instantaneously or on a lag-represents an Incentive 
for utilities to adopt conventional technologies because fuel costs ropresent a large 
portion of the total costs of using conventional technologies. Most renewables do not 
require fuel and, therefore, are generally more capital-intensive than conventionai 
t, hnologies. Utilities, it is argued, are exposed to more risk from capital-intensive 
technologies because of the danger that commissions may disallow a portion of capital 
expenditures in the rate base as a result of prudency reviews. 

To see the effects of disallowing a portion of fuel price increases to be passed 
along to ratepayers, we conducted a sensitivity analysis. The results of that analysis are 
presented in Section 5.4 along with other sensitivity results. 
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5. SIMULATION RESULTS FOR INVESTOR-OWNED UTILITIES 

5.1. SUMMARY 

In Table 5.1, we compare the results of different tax measures with the reference 
case. As in Table 1.1, the results in Table 5.1 reflect the ratio of the reference case-which 
includes a 35% federal tax on income, accelerated tax depreciation, and federal 
production tax credits-to a scen,,'o that does not include the subject tax, deprociation, 
or credit. The results in Table 5.1, unlike those in Table 1.1, also include the second 
decisionmaking criterion for IOUs: the internal rate of return (IRR). For levelized costs, 
values greater than 1 indicate increases in cost and therefore barriers to adopting the 
technologies. The reverse is true for values less than 1. Conversely, for IRR, values 
greater than 1 indicate increases in IRR and are therefore incentives to adopting the 
technology. The reverse is tiue for values less than 1. 

The value of 1 for the reference case of each technology and decisionmaking 
criteriorn reflects the ratio of values of the simulation resLIts for levelized cost and IRR to 
themselves. For information purposes, we show the breakdown of costs for the reference 
cases of each technology in Fig. 5.1. The cost components sum to 100%. The negative 
components below the 0% indicator offset the costs above the 100% line. Because the 
leve!'Zed cost calculation is based on required revenues from the rate base, the capital 
costs include both depreciation and return on investment. The characterization of 
technologies in Fig. 5.1 indicates the relative capital intensity of each of the technologies 
adopted by a "representative" utility without quantifying the levelized costs of those 
technologies. The figure shows the relatively higher capital intensity of the renewable 
technologies in comparison with conventional ones. This observation will be important 
later in interpreting the results of many of the scenarios. 

InTable 5.1, in the first scenario we show the effects of all taxes and credits-local, 
state, and federal-on Ivelized cost and IRR. The results for the levelized costs of all the 
technologies are depicted in Fig. 5.2. For conventional technologies, all taxes raise costs 
by approximately 20%. For renewable technologies, on the other hand, the simulations 
indicate a more varied response to taxes. While most renewables show effects from taxes 
similar to or higher t.,an the effects for conventional technologies, the levelized costs of 
dedicated biomass and wind plants decrease when taxes are imposed. To see why, we 
analyzed the effects of each tax measure. 

The effects of property taxes shown in Table 5.1 indicate the relatively higher 
capital-intensity of renewable technologies (especially hydro, solar, and wind) compared 
with conventional ones, with cost increases on the order of 20-30%. This is discussed 
in more detail in Sect. 5.2.2. 

As Table 5.1 shows, input taxes (on labor, fuel, material, and land) increase costs 
approximately 7%. The effects of the different input taxes are discussed in more detail in 
Sect. 5.2.3. 
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Table 5.1
 
Summary of Tax Effects on Levelized Cost and Internal Rate of Return,
 

Generating Type 

RENEWABLES 
Biomass-Plantation 

Levelized Cost 
Int. Rate of Return 

Biomass-Waste 
Levelized Cost 

Int. Rate of Return 
Geothermal 

Levelized Cost 
Int. Rate of Return 1 

Hydro 
Leveized Cost 
Int. Rate of Return 

Solar-Photovoltaic 
Levelized Cost 
Int. Rate of Return 

Solar-Thermal 
Levelized Cost 
Int. Rate of Return 

Wind 
Levelized Cost 
Int. Rate H Return 

CONVENTIONALS 
Coal 

Levelized Cost 
Int. Rate of Return1 

Combined Cycle 
Levelized Cost 

Int. Rate of Return1 
Combustion Turbine 

Levelized Cost ' 
Int. Rate of Return1 

Nuclear 
Levelized Cost 

Int. Rate of Return 

Investor-Owned Utilities
 
(Ratio of Case With Taxes to Case Without)
 

Effactf 
Including Effect of Effect of Effect of Includ-
All Taxes Including Including ing State 

and CreditsI 'Property TaxesI Input Taxes Income Taxes 

0.97 ' 1.09 1.07 0.99 
0.99 1 1.00 1.00 1.00 

1.19 1.08 1.06 1.01 

0.99 1.00 1.00 1.00 

1.16 1.11 1.07 1.00 
0.96 1.00 1.00 0.99 

1.40 1.24 1.07 1.01 
0.96 1.00 1.00 1.00 

1.27 1.27 1.07 0.99 
0.94 1.00 1.00 0.99 

1.24 1.23 1.07 0.99 
0.94 1.00 1.00 0.99 

0.91 1.31 1.10 0.97 
0.96 1.00 1.00 0.99 

1.22 I 1.09 1.07 1.01 
0.99 1.00 1.00 1.00 

1.18 1.07 1.06 1.00 

0.99 1.00 1.00 1.00 

1.18 1.09 1.06 1.00 
0.98 1.00 1.00 1.00 

1.20 1.09 1.07 1.00 

0.98 1.00 1.00 1.00 
I I 

Effect of 
Including 

Federal Taxi 
and Credits 

0.85 
0.99 

1.03 
0.99 

0.98 
0.96 

1.04 
0.98 

0.95 
0.95 

0.95 
0.95 

0.71 
0.95 

1.04 
0.99 

1.03 

0.99 

1.02 
0.98 

1.03 

0.98 

Nt=. The tax effects are the ratios of the levelized costs and IRRs of the cases with taxes to the cases 
without the taxes. Levelized cost ratios greater than 1.0 indicate barriers; ratios less than 1.0 indicate 
incentives. IRR ratios greater than 1.0 indicate incentives; ratios less than 1.0 indicate barriers. 
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Figure 5.1
 
Levelized Cost Components for Each Technology,
 

IOU Reference Scenarios
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Figure 5.2
 
Effect of All Taxes and Credits on Levelized Cost,
 

Investor-Owned Utilities
 

1.60 ................................. . ..... BEST AVAILABLE COPY
 

1 .4 0 ---------------------.. ---. . . ..-- . . . . . . . . . . .. ... 

I 1 .20 - --- -------- --------.-. - --- .-.

a 1.00 

I-0.80 

S0.40 

0.20 

0.00 - + 

.22 
A2_ 

a. CD. : 

.2 0 0C o0' 

CL. 0 



Changes in costs due to the 6%state income tax are small, but favorable, for 
several of the renewable technologies. This is due largely to accelerated depreciation of 
investment in plant and equipment, which mirrored the tax lives used for federal purposes. 
These effects are described in more detail in Sect. 5.2.1. 

The effects of federal income taxes (including accelerated depreciation) and 
production tax credits quantified in Table 5.1 are characterized in Fig. 5.3. Technologies 
which have no tax credits associated with them and which have fairly long tax 
depreciation lives (i.e., tl~e conventionals, hydro, and waste wood biomass plants) are 
harmed by federal taxes by approximately 2-4%. Renewables that have short tax 
depreciation lives and are able to take advantage of production tax credits benefit from 
federal taxes. These issues are discussed in detail in Sect. 5.2.1. 

We also examined the effects of three ratemaking procedures-the amount of 
CWIP allowed in the rate base, normalization vs flow-through of taxes and credits, and 
the ability of IOUs to pass fuel price increases automatically to ratepayers--on 
decisionmaking criterin that IOUs use. We show the results of these scenarios in Table 
5.2. 

As can be seen by the results in Table 5.2, allowing all of CWIP in the rate base 
has negligible effects on the criteria considered. The rate base calculation adjusts 
required revenues to provide an aliowed return to the utility each year. Because the model 
discounts the costs and returns over the life of the facility by the allowed returns, there 
is essentially no net change in the criteria. This is discussed in Sect. 5.3.1. 

In the reference scenario, taxes and credits are normalized. This means that the 
reduction in taxes due to accelerated depreciation are not passed directly to the 
ratepayers in the year of their occurrence, but are spread over the life of the facility. 
Customers pay the deferred credits early, at which point a reserve for payment of deferred 
taxes is established as a liability on the balance sheet. Later in the plant's life, this 
reserve is depleted as the deferred taxes are paid. 

When taxes flow through to customers, the levelized cost increases. The capital
intensive renewables experience increases in cost of over 10%, while the conventionals 
experience cost increases of around 2%. There are several reasons for these results. They 
are discussed in more detail in Sect. 5.3.2. 

The results of the e.utomatic fuel adjustnent clause as modeled indicate little effect 
on the decisionmaking criteria. Gas-fueled technologies are the most sensitive because 
gas prices are assurr ' to increase faster than the prices of other fuels. The levelized 
cost for a combustion turbine declines 0.1 % without the clause because of delays in 
passing the higher fuel prices to customers. For example, the IRR declined 0.6% because 
of the delay in receiving the funds. The major issue with fuel adjustment clauses is not 
the economic impact on the utility and its customers but the !assening of financial risk to 
the utility from fuel cost increases. This lowers the riskiness of fuel-intensive technologies 
more than the capital-intensive technologies. 
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Table 5.2
 
Summary of Ratemaking Effects on Levelized Cost
 

and Internal Rate of Return,
 
Investor-Owned Utilities
 

(Ratio of Case with Ratemaking Procedure to Case Without) 

Generating Type 

RENEWABLES 
Biomass-Plantation 

Levelized Cost 
Int. Rate of Return 

Biomass-Waste 
Levelized Cost 
Int. Rate of Return 

Geothermal 
Levelized Cost 
Int. Rate of Return 

Hydro 
Levelized Cost 
Int. Rate of Return 

Solar-Photovoltaic 
Levelized Cost 
Int. Rate of Return 

Solar-Thermal 
Levelized Cost 
Int. Rate of Return 

Wind 
Levelized Cost 
int. Rate of Return 

CONVENTIONAL 
Coal 

Levelized Cost 
Int. Rate of Return 

Combined Cycle 
Levelized Cost 
Int. Rate of Return 

Combustion Turbine 
Levelized Cost 
Int. Rate of Return 

Nuclear 
Levelized Cost 
Int. Rate of Return 

Effect of Not 
Including CWIP 
in Rate Base 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

Effect of 
Normalizing Effect of Automatic 

Taxes in Rate Base Fuel Adjustments 

0.98 1.00 
0.99 1.00 

0.98 1.00 
0.99 1.00 

0.94 1.00 
0.95 1.00 

0.90 1.00 
0.98 1.00 

0.39 1.00 
0.94 1.00 

0.90 1.00 
0.94 1.00 

0.89 1.00 
0.95 1.00 

0.98 1.00 
0.99 1.00 

0.98 1.00 
0.99 1.01 

0.98 1.00 
0.98 1.01 

0.97 1.00 
0.98 1.00 

N= The ratemaking effects are the ratio of the levelized costs and IRR of the scenarios 
with the ratemaking by the cost and IRR without the procedure. Levelized cost raios greater 
than 1.0 indicate barriers; ratios less than 1.0 indicate incentives. IRR ratios greater than 1.0 
indicate incentives; ratios less than 1.0 indicate barriers. 

5-7 



52 KEY TAX EFFECTS 

Only some of the tax measures have a major impact on the costs of th, 
motechnologies. Of those studied, aspects of federal income tax policy were the 

significant. Tax depreciation lives and the availability of tax credits were the mos 
important factors. Apart from federal taxes, local property taxes also affect capital 
intensive technologies more than those that are not as capital-intensive. 

52-1. Federal Income Tax Effects 

The effect of federal income taxes and credits were surprising. As shown in Fig 
5.3, the conventionals and two of the renewables had slight increases (2-4%) in their cos 
because of taxes. But the remaining renewables showed significant declines. There an 
two main reasons for the difference. Four of the renewables used a double-declinini 
balance, 5-year-tax-depreciation life. Inaddition, two renewables used the production ta 
credit. In Table 5.3 we show the results of varying these parameters separately an( 
together. 

First, we studied accelerated depreciation by itself by setting the tax depreciatioi 
equal to book depreciation. (The reference tax and book lives are listed in Table 4.3.) Thi 
geothermal, solar, and wind technologies had tax lives of 5 years and consequently use( 
a double-declining-balance depreciation schedule. The rest of the technologies had ta 
lives of 15 or 20 years. As can be seen in Table 5.3 and Fig. 5.4, accelerated depreciatio 
had the most effect on those technologies with short tax lives. (Hydro is similarly affecte( 
because of the large change in its tax life, from 20 to 50 years.) 

Accelerated depreciation lowers levelized costs because it lowers taxes to th4 
utility in the early years. For tax purposes, the project has much higher depreciatio 
expenses in the early years, which lowers the utility's tax payments. After the ta 
depreciation life is past, tax payments are higher because there is no depreciation t 
lower taxable income. The total taxes paid are generally the same over the life of thi 
plant, but because of the time value of money, the accelerated depreciation is still a no 
benefit. Lower taxes early in the plant life more than offset the higher taxes later. Then 
is an added factor due to normalizing tax payments that accentuates the benefit fron 
accelerated depreciation. This is discussed in Sect. 5.3.2. 

There is a production tax credit available to the wind and biomass plantatior 
technologies. It is described in Sect. 4.2.7. In Fig. 5.4 and Table 5.3, we show that thf 
credits are a significant benefit to the cost of the technologies. The production tax credi 
lowers the cost of wind power 27% and the biomass plantation by 17%. Both of th 
technologies have "prices" low enough in every year to take full advantage of the 1.54 
credit. (The model divides the calculated required revenue by the production amount tc 
determine a quasi-price for the plant.) The wind plant is most affected on a percentag( 
basis because of its lower base cost. For both technologies, the reduction in levelizec 
cost is 1.240/Kwh. Actually, the credit alone is worth only 0.750/kWh in levelized cos 
reduction, because of the 10 year life of the credit, but the synergistic effect on prices an( 
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Table 5.3
 
Summary of Federal Income Tax Effects on
 
Levelized Cost and Internal Rate of Return,
 

Investor-Owned Utilities
 
(Ratio of Case with Tar Policies to Case Without) 

Generating Type 

RENEWABLES 
Biomass-Plantation 

Levelized Cost 
Int. Rate of Return 

Biomass-Waste 
Levelized Cost 
Int. Rate of Return 

Geothermal 
Levelized Cost 
Int. Rate of Return 

Hydro 
Levelized Cost 
Int. Rate of Return 

Solar-Photovoltaic 
Levelized Cost 
Int. Rate of Return 

Solar-Thermal 
Levelized Cost 
Int. Rata of Return 

Wind 
Levelized Cost 
Int. Rate of Return 

CONVENTIONAL 
Coal 

Levelized Cost 
Int. Rate of Return 

Comoined Cycle 
Levelized Cost 
Int. Rate of Return 

Combustion Turbine 
Levelized Cost 
Int. Rate of Return 

Nuclear 
Levelized Cost 
Int. Rate of Return 

Effect of 

Including 


Income Taxes 

and Credits 

0.85 
0.99 

1.03 
0.99 

0.98 
0.96 

1.04 
0.98 

0.95 
0.95 

0.95 
0.95 

0.71 
0.95 

1.04 
0.99 

1.03 
0.99 

1.02 
0.98 

1.03 
0.98 

Effect of 

Including 


Accelerated 

Depreciabon 

0.97 
0.99 

0.97 
0.99 

0.90 
0.95 

0.90 
0.98 

0.81 
0.94 

0.83 
0.94 

0.81 
0.95 

0.97 
0.99 

0.98 
0.99 

0.96 
0.98 

0.96 
0.98 

Effect of Effect of Includ-
Including ing Accel. 
Federal Depreciation and 

Tax Credits Tax Credits 

0.83 0.81 
1.00 0.99 

1.00 0.97 
1.00 0.99 

1.00 0.90 
1.00 0.95 

1.00 0.90 
1.00 0.98 

1.00 0.81 
1.00 0.94 

1.00 0.83 
1.00 0.94 

0.73 0.62 
1.00 0.95 

1.00 0.97 
1.00 0.99 

1.00 0.98 
1.00 0.99 

1.00 0.96 
1.00 0.98 

1.00 0.96 
1.00 0.98 

Note. The tax effects are the ratios of the levelized costs and IRRs of the cases with the tax policies
in effect to the cases without the tax policies. Levelized cost ratios greater than 1.0 indicate barriers; 
ratios less than 1.0 indicate incentives. IRR ratios greater than 1.0 indicate incentives; ratios less 
than 1.0 indicate barriers. 
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Figure 5.4
 
Effect of Accelerated Depreciation and Tax Credits on Levelized Cost,
 

Investor-Owned Utilities
 

1.0 
0.9 

oO.P -
C:' - 0.70=.6 

o 0.4 

0.3 

0.2 -Accel. 

0.1 
0.0 

0 E_ 

cc .-o L. 

E 2- 0. 

E "0 
0 0 

Tax Credits 

Depreciation 
Credits and Accel. Dep. 

C. 

0 

0 

z 



income taxes lowers th3 levelized cost a further 64%, to 1.24C/kWh. This effect is 
explained in Appendix A. 

Section 1916 of the Energy Policy Act permanently extends the energy investment 
credit for solar and geothermal property. However, the tax code was changed in 1992 
prior to EPACT such that public utilities are not eligible for this credit. Since NUG's can 
take the credit, this creates a tax advantage for NUG development of these technologies 
rather than IOU's. 

The final column in Table 5.3 lists the effect of accelerated depreciation and the 
tax credits together. We ran a set of cases using book depreciation and no credits, and 
found that the levelized costs rose for all cases, compared to the refeience cases. By 
dividing the reference cost by this higher cc'-t we find that the combined effect is roughly 
equal to multiplying the effect of each together. 

522. Property Tax Effects 

The effects of property taxes are shown in Table 5.1 above. Property taxes affect 
the capital-intensive renewable technologies (hydro, solar, wind) much more than the 
conventional technologies, with costs raised from 20% to 30%. Because much of the 
costs for the renewables are capital-related, as opposed to fuel- or operating-related, a 
higher proportion of their cost is subject to the tax. In addition, the property tax declines 
over time as the plant is depreciated. This means the cost from property tax is &front
loaded', with higher payments early in the life of the plant, which in turn have a higher 
weighting when levelizing the cost due to the discount rate. 

To understand the , ffect of different methods for calcu'lating the property tax base 
we used two other methf.ujds, gross book value and the net present value of the future 
cash flow stream. Also, we studied the effect of charging property tax on the added plant 
and equipment but not on the original land value. The results are shown in Table 5.4 and 
Fig. 5.5. When compared to the no-property-tax scenario, all have roughly the same 
result: a much higher linpact on the capital-intensive renewables than on the 
conventionals. Since the cost of land was set at only 5%of total capital cost (except in 
the case of wind technology, where it is set at 10%), the effect of exempting land from the 
property tax is not large. The conventionals and biomass technologies had their overall 
costs lowered less than 1 % by exempting land, while solar and hydro technologies 
dropped around 1.5%, at,d wind 2.7%. 

523. Input Tax Effects 

We show the effect of taxes on the inputs to production (labor, energy, material, 
and land) in Table 5.5. Most technologies show an overall effect from input taxes of 
around 7% of the levelized cost. Input taxes have a slightly larger effect on wind plants 
because the production tax credits lower the underlying cost of both scenarios. The input 
taxes are thLts a higher percentage of the remaining cost. If the producticn tax credit is 
eliminated from both the reference and the no-input-tax scenario. ,the effect of input taxes 
on wind becomes only 7%, similar to the other technologies. 
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Table 5.4
 
Summary of Property Tax Effects on Levelized Cost
 

and Internal Rate of Return,
 
Investor-Owned Utilities
 

(Ratio of Alternative Scenarios to No Property Tax Scenario) 

Generating Type 

RENEWABLES 
Biomass-Plantation 

Levelized Cost 
Int. Rate of Return 

Biomass-Waste 
Levelized Cost 
Int. Rate of Return 

Geothermal 
Levelized Cost 
Int. Rate of Return 

Hydro 
Levelized Cost 
Int. Rate of Return 

Solar-Photovoltaic 
Levelized Cost 
Int. Rate of Return 

Solar-Thermal 
Levelized Cost 
Int. Rate of Return 

Wind 
Levelized Cost 
Int. Rate of Return 

CONVENTIONAL 
Coal 

Levelized Cost 
Int. Rate of Return 

Combined Cycle 
Levelized Cost 
Int. Rate of Return 

Combustion Turbine 
Levelizod Cost 
Int. Rate of Return 

Nuclear 
Levelized Cost 
Int. Rate of Return 

Effect of 

Tax Based on 


Net Book Value 

(Reference) 


1.09 
1.00 

1.08 
1.00 

1.11 
1.00 

1.24 
1.00 

1.27 
1.00 

1.23 
1.00 

1.31 
1.00 

1.09 
1.00 

1.07 
1.00 

1.09 
1.00 

1.09 
1.00 

Effect of 

Tax Based on 


Gross Book Value 


1.14 
1.00 

1.13 
1.00 

1.18 
1.00 

1.35 
1.00 

1.44 
1.00 

1.37 
1.00 

1.48 
1.00 

1.15 
1.00 

1.12 
1.00 

1.14 
1.00 

1.14 
1.00 

Effect of 
Effect of Tax Based on 

Tax Based on Net Book Value + 
Future Cash Flow No Tax on Land 

1.09 1.08 
1.00 1.00 

1.08 1.07 
1.00 1.00 

1.09 1.10 
1.00 1.00 

1.24 1.22 
1.00 1.00 

1.20 1.25 
1.00 1.0j 

1.17 1.21 
1.00 1.00 

1.24 1.26 
1.00 1.00 

1.10 1.08 
1.00 1.00 

1.07 1.07 
1.00 1.00 

1.08 1.08 
1.00 1.00 

1.09 1.08 
1.00 1.00 

NoIL Effects are the ratios of the IeVlized costs and IRRs of the cases with the listed property 

tax method to the case with no property taxes. Levelized cost ratios greater than 1.0 indicate barriers: 

ratios less than 1.0 indicate incentives. IRR ratios greater than 1.0 indicate incentives; ratios less than 
1.0 indicate barriers. 
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Table 5.5
 
Summary of State Input Tax Effects on Levelized Cost
 

and Internal Rate of Return,
 
Investor-Owned Utilities
 

(Ratio of Case with Taxes to Cse Without) 

Effect of Effect of Effect of Effect of Effect of 

Generating Type All Input Taxes Labor Taxes Fuel Taxes Material Taxes Land Taxes 

RENEWABLES 
Biomass-Plantation 

Levelized Cost 1.07 1.02 1.03 1.01 1.00 

Int. Rate of Return 1.00 1.00 1.00 1.00 1.00 

Biomass-Waste 
Levelized Cost 1.06 1.02 1.02 1.01 1.00 

Int. Rate of Return 1.00 1.00 1.00 1.00 1.00 

Geothermal 
Levelized Cost 1.07 1.04 1.00 1.02 1.00 

Int. Rate of Return 1.00 1.00 1.00 1.00 1.00 

Hydro 
Levelized Cost 1.07 1.04 1.00 1.02 1.00 

int. Rate of Roturn 1.00 1.00 1.00 1.00 1.00 

Solar-Photovoltaic 
Levelized Cost 1.07 1.04 1.00 1.02 1.00 

Int. Rate of Return 1.00 1.00 1.00 1.00 1.00 

Solar-Thermal 
Levelized Cost 1.07 1.04 1.00 1.02 1.00 

Int. Rate of Return 1.00 1.00 1.00 1.00 1.00 

Wind 
Levelized Cost 1.10 1.06 1.00 1.03 1.01 

Int. Rate of Return 1.00 1.00 1.00 1.00 1.00 

CONVENTIONAL 
Coal 

Levelized Cost 1.07 1.03 1.02 1.02 1.00 

Int. Rate of Return 1.00 1.00 1.00 1.00 1.00 
Combined Cycle 

Levelized Cost 1.06 1.02 1.03 1.01 1.00 

Int. Rate of Return 1.00 1.00 1.00 1.0!) 1.00 

Combustion Turbine 
Levelized Cost 1.06 1.02 1.03 1.01 1.00 

Int. Rate of Return 1.00 1.00 1.00 1.00 1.00 
Nuclear 

Levelized Cost 1.07 1.04 1.01 1.02 1.00 

Int. Rate of Return 1.00 1.00 1.00 1.00 1.00 

Nte. The tax effects are the ratios of the levelized costs and IR~s of the cases with taxes to the cases 

without the taxes. Levelized cost ratios greater than 1.0 indicate barriers; ratios less than 1.0 indicate 

incentives. IRR ratios greater than 1.0 indicate incentives; ratios less than 1.0 indicate barriers. 
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We also show in Table 5.5 the results of each input tax separately. The change
due to taxes on each component of the inputs is roughly proportional to the percentage
each component has on the overall cost. For the capital-intensive technologies, little fuel 
is involved beyond that used during construction; the change is driven by the taxes on 
material, labor, and land. The most fuel-intensive technologies-biomass, combined cycle,
and combustion tuvbines-are more affected by the fuel tax. With these, the fuel tax 
represents about half of the total impact from the taxes on inputs. 

5.3. KEY RATEMAKJNG EFFECTS 

5.3.1. CWIP in Rate Base 

Allowing CWIP in the rate base raised the levelized cost for most technologies, but 
the effects were small, even for ,iuclear plants with 7-year construction periods. Hydro
experienced the largest increasq in cost (0.4% incraase); nuclear experienced a 0.3% 
increase. 

The two key decisionmaking criteria (levelized cost, IRR) are not the best
indicators of CWIP's effects. They capture the costs of a project over its life but are not 
sensitive to the timing of the costs. The rate base formula levelizes the effects of changing
the time frame when revenues are received. Revenues received early have a higher
weighting in the levelized cost but lower the net investment. The decrease in net 
investment, in turn, lowers revenues required later during operation of the plant. 

The main benefit from allowing CWIP is the reduction in net funds required from 
the utility during construction. For the nuclear plant, required debt and equiry amounts 
decline 12% (see Fig. 5.6). However, the short construction schedule of the renewable 
technologies mean that the utility does not see as much of a benefit from CWIP. The 
capital requirement for the wind plant (with a 2-year construction) is reducad only 1.3%. 
Even the biomass plant, with a 4-year schedule, has only a 5%reduction in the maximum 
capital investment. In real-world applications, a utility may see its bond ratings improve
and consequent interest rate on debt decline because of the lower capital exposure, but 
we did not analyze the effect in this study. 

5.32. Tax Flow-Through Effects 

As shown above in Table 5.2, allowing customers to benefit from the favorable 
provisions of federal tax laws immediately has an unfavorable effect on levelized cost. 
There are two factors to be considered. First. tax laws require that if flow-through
accounting for tax benefits is used rather than normalization, the tax depreciation lives of 
the assets must be increased by a statutory amount. Assets with deprecation lives of 5 
years must be increased to 12; those with 15 years to 20; and those with 20 to 28 years.
Hydro must extend its tax life to 50 years. Of course, technologies with the largest
increase in tax lives are most affected by this provision of the tax laws. For example,
changing the tax life for solar-photovoltaic fro 1 5 to 12 years increases its levelized cost 
by 6%. Hydro is more adversely affected by the change; its cost increases by 10% if its 
tax depreciation life is changed from 20 to 50 years. Dedicated-plantation biomass, which 
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experiences a tax life increase from 20 to 28 years under flow-through accounting, 
experiences a cost increase of only 2.0%. 

The othr factor explaining the effects of normalization is that taxes are collected 
from customers that are deferred, or paid to the government some years later. These tax 
deferrals can be from accelerated depreciation or allowance for borrowed funds during 
construction. Customers pay higher prices early in the plant life, but pay less later. These 
advance payments are used to lower the amount of equity in the plant by creating a 
deferred tax liability. Because customers do not have to pay any return on this amount, 
their prices are lowered. 

Fig. 5.7 depicts the revenues paid by the customers for a geothermal plant under 
three scenarios: (1)normalized taxes, (2) flow-through with a 5-year tax depreciation life, 
and (3) flow-through with the required 12-year tax life. Before the plant begins operation, 
customers pay nothing under normalization and actually get a small rebate under flow
through because of the tax reduction for interest expense. As the plant begins operation, 
the normalized revenue requirements are high because deferred taxes raise the cost to 
customers. The flow-through cases have low revenue requirements in the first few years 
because the accelerated depreciation greatly reduces the tax cost. However, their revenue 
requirements are soon higher than the normalized case because under normalization, the 
deferred tax liability builds up and lowers the rate base. The tax flow-through cases have 
a sudden jump as the plant finishes its tax life. Discounting these revenue streams shows 
that the flow-through cost with 12 year depreciation is 6% higher than the normalized 
cost. Even using the 5 year depreciation life, the levelized cost of flow-through is 4% 
higher than the normalized case. 

5.4. SENSITIVITY TO INPUT ASSUMPTIONS 

All of the results shown in Tables 5.1 through 5.5 are based on the values thet we 
used to quantify the parameters of the technologies. Those values are containeLi in 
Tables 3.1 through 3.3 of Sect. 3. The data quantifying the parameters of each of the 11 
technologies in those tables are "conventional wisdom" today. That is, the financial 
costs, engineering characteristics, and assigned work loads (i.e., capacity factors) of the 
technologies are reasonable estimates of what a "representative" electric utility would 
confront today. 

Clearly, changing these input assumptions would affect the base values of the 
levelized cost and IRR, the decisionmaking criteria used in this study. To show this, we 
conducted a sensitivity study of the assigned values for key parameters. The results of 
some of these sensitivities are shown in Tables 5.6 and 5.7. The ratio of levelized costs 
between cases with and without specific tax and ratemaking procedures are shown both 
for a technology using the assumed input parameter and with a variation to that 
parameter. Rather than show the r,.sults for ail technologies, one renewable and 
conventional are shown. The summary tax and ratemaking procedures from Tables 1.1 
and 1.2 are shown; the values for the cases labeled "reference" are from those tables. 

5-17
 



Figure 5.7
 
Effect of Flowing Taxes Through the Rate Base on
 

Annual Ratepayer Payments,
 
IOU Geothermal Plant
 

35 

30 

-25 

0 

20 

-E 15 *~Normalized Taxes,S5YearTax
 
Life
 

10 fl Flow-Through Taxes, 5 Year
 
---~ -al 6 T - -- Tax Life ae,5Ya
Nraie a 

Cfo' t>n WLife0NMVLnWr Vt -W00 N et 
cc_5 

-5	 Flow-Through Taxes, 12 Year
 
Tax Life
 

0 =.• 	 Tax Lif 

i 10- oTro 



--------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------

Table 5.6
 
Summary of Sensitivity Analyses on Input Assumptions,
 

Tax Effects on Levelized Costs,
 
Investor-Owned Utilities
 

(Cost Ratio of Case with Taxes to Case without Taxes) 

Effect of Effect of 
Including Effect of Effect of Effect of Inclu. Including 
Al Taxes Including Including ding State Federal Taxes

Generating Type and Credits Property Taxes Input Taxes Income Taxes and Cedits 

Geothermal -Reference 1.16 1.11 1.07 1.00 0.98 
Geothermal - Extended Construction Sched. 1.17 1.11 1.07 1.00 0.98 

Nuclear - Reference 1.20 1.09 1.07 1.00 1.03
Nuclear - Extended Construction Schedule 1.20 1.08 1.011.07 1.04 

Solar/Thermal - Reference 1.24 1.23 1.07 0.99 0.95 
Solar/Thermal - Low Capital Cost 1.23 1.22 1.07 0.99 0.96 

Coal - Reference 1.22 1.09 1.07 1.01 1.04 
Coal - Low Capital Cost 1.20 1.08 1.011.06 1.03 

Wind -Reference 0.91 1.31 1.10 0.97 0.71 
Wind - Low Capacity Factor 1.01 1.30 0.981.09 0.78 

Combustion Turbine - Reference 1.18 1.09 1.06 1.00 1.02 
Com. Turbine - Low Capacity Factor 1.24 1.13 1 06 1.00 1.03 

Wind -Reference 0.91 1.31 1.10 0.97 0.71 
Wind -4% Inflation 0.91 1.29 1.10 0.97 0.71 

Coal -Reference 1.22 1.09 1.07 1.01 1.04 
Coal - 4% Inflation 1.22 1.08 1.06 1.01 1.05 

Ratios greater than 1.0 indicate barriers; ratios less than 1.0 indicate incentives. 
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Table 5.7
 
Summary of Sensitivity Analyses on Input Assumptions,
 

Ratemaking Effects on Levelized Costs,
 
Investor-Owned Utilities
 

(Cost Ratio of Case with Ratemaking Procedure to Case Without) 

Generating Type 


Geothermal - Reference 

Geothermal - Extended Construction Sched. 


Nucleir - Reference 

Nuclear - Extended Constructon Schedule 


Effect of Not 
Including CWIP 

in Rate Base 

1.00 
1.00 

1.00 
0.99 

Solar/Thermal - Reference 1.00 
Solar/Thermal - Low Capital Cost 1.00 

Coal - Reference 1.00 
Coal - Low Capital Cost 1.00 

Effect of
 
Normalizing 


Taxes in Rate Base 


0.94 
0.94 

0.97 
0.97 

0.90 
0.90 

0.98 
0.98 

Wind - Reference 1.00 0.89 
Wind - Low Capacity Factor 1.00 0.89 
Combustion Turbine - Reference 1.00 0.98 
Com. Turbine - Low Capacity Factor 1.00 1.03 
------------------------------------------------------------------------------
Wind - Reference 1.00 0.89 
Wind - 4% Inflation 1.00 0.88 

Coal - Reference 1.00 0.98 
Coal 4% Inflation 1.00 1.02 

Effect o, Automatic
 
Fuel Adjustments
 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

1.00 
1.00 

Ratios greater than 1.0 Indicate barriers; ratios less than 1.0 Indicate incentives. 



As an example, one concern mentioned has been that the construction time may
greatly influence the results. We extended the construction time for the geothermal plant
from four years to six years and the nuclear technology from seven years to fifteen years.
As can be seen in Tables 5.6 and 5.7, the relative impact of taxes and ratemaking on 
these technologies barely changed. 

As another example, reducing the capital cost of the coal option by 20% from 
$1,512/kW to $1,21 0/kW lowers the levelized cost of the coal option from $5.90/kWh to 
$5.34/kWh. However, our basic conclusions on ratemaking and taxation barriers to and 
incentives for adopting the coal technology do not change. The values only change
slightly between the reference assumptions and the lower capital cost cases. Similarly,
reducing the capital cost of a solar/thermal plant by 20% does not alter our conclusions 
about barriers and incentives for solar/thermal. 

Another important variable for each of the 11 technologies is the assigned
capacity factor. The capacity factors are based on our assumptions about the work load 
of the technologies and, ultimately, about the relationship between their capital and 
operating costs. For example, a utility would not construct a nuclear plant for peak-load 
purposes, and therefore, wve assign the nuclear option a 70% base-load capacity factor. 
Assuming a 10% capacity factor for a nuclear plant-as we assumed for the combustion 
turbine unit-would seriously distort our picture of the financial performance of the plant.
A similar argument can be made for running a combustion turbine as a base-load unit. 
Again, however, changing capacity factors for both technologies in the sensitivity study
does not alter our conclusions about barriers and incentives. 

Recognizing that simulation results for the 1.50/kWh production tax credit for 
dedicated-plantation biomass and wind technologies are based directly on the capacity
factors assumed in Table 3.1, we also ran sensitivity studies on these values. Again, our 
overall conclusions on barriers and incentives do not change. For example, reducing the 
capacity factor of wind from 30% (Table 3.1) to 20% reduces the production tax credit 
allowed for wind substantially bcause the credit is based on kilowatt-hour generation.
Except for the case with all taxE s removed, our conclusions on ratemaking and taxation 
as barriers or incentives for wind are not changed. 

To check the effect of inflation, we ran all of the cases using a 4%inflation rate, 
as opposed to 0% (constant dollars) for the reference cases. The results for the wind 
tecnnology and the coal plant are shown in Tables 5.6 and 5.7. There was very little effect 
from inflation on any of the tax or ratemaking policies. The effect from property taxes was 
significant until itwas realized that the model understated assessed property values under 
inflation. Net book value (the method used) is a good approximation of assessed value 
under constant dollars, but in inflationary times the value would be reassessed 
periodically. To model this in the property tax calculation, we increased the net book 
value by the amount of inflation since plant start-up. The results in Table 5.6 show a 
reduction in the effect of prcperty taxes on cost from 1.31 to 1.29. 

The ,eason that there is little change in conclusions in all of the cases above is 
because we are not comparing costs of technologies with one another but, rather, 
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examining the effects of ratemaking and taxation procedures on a given technolog) 
Changes to the plant parameters effect the cases both with and without the tax o 
ratemaking policy. As Tables 5.6 and 5.7 snow, conclusions about barriers and incentivel 
drawn from the process used in this study are robust across wide values of the variablel 
shown in Tables 3.1, 3.2, and 3.3. 

An important ratemaking assumption derived from the assumptions in Sect. 3 i. 
the effect of fuel costs on rates. In our scenarios dealing with fuel costs, we assume it 
the reference scenario that annual increases in fuel costs (Table 3.3) are passed alon( 
to the customer on an annual basis. In the alternative scenario for fuel adjustmen 
clauses, payment of fuel cost increases lagged one year for ratemaking purposes. Inbott 
these scenarios, we assume that all fuel cost increases are ultimately borne b) 
ratepayers. 

To see the effect of this assumption on our results, we conducted a sensitivi
study on the assumed increase of natural gas prices. As indicated in Table 3.3, gas prices 
are assumed to increase at an annual rate of 3.2%. In our sensitivity study, we assume 
the same 3.2% growth in natural gas prices for the two technologies using natural gas 
(i.e., combustion turbine and combined cycle), but further assume that only 2.2% is 
allowed to be passed along to ratepayers with the remaining 1% being borne bj 
stockholders. This is an extreme case because it implies that by the end of the plant's life 
customers are only paying 75% of the total fuel cost. 

The results of this sensitivity study are significant. For a combustion turbine plant, 
the levelized cost decreases by nearly 10/kWh because ratepayers are exposed to only 
2.2% annual growth. However, because equity holders must now bear 1%of the annual 
natural-gas price increase, the IRR-equity for a combustion turbine declines from the 
commission-allowed 7.0% to a negative return. The total IRR (i.e., debt + equity) declines 
from 5.85% to 2.74%. For a combined cycle plant, the same assumptions show that the 
levelized cost drops by 6 mils, the internal rate of return-equity drops from 7.0% to a 
negative return, and the total IRR declines from 5.91 % to 2.94%. 
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6. SIMULATION RESULTS FOR NONUTILTY GENERATORS 

6.1. SUMMARY 

Because NUGs are not subject to rate-of-return regulation in a manner similar to 
IOUs, we only consider the effects of tax measures on NUGs. Therefore, levelized cost 
is not used as a decisionmaking criterion. Instead, we use the internal rate of return (IRR) 
as the primary criterion. This variable indicates the overall return of the project to its 
investors, both debt and equity holders. We also use the IRR for equity shareholders 
alone as another criterion. Howevwr, its changes are more extreme and are dependent 
on details of the financing structure of the NUG which are beyond the scope of this study. 
Both criteria are defined in more detail in Appendix A. 

InTable 6.1 we show the results of the tax policy scenarios. A reference scenario 
was established which included all current tax policies. Subsequently each specific tax 
policy was removed from the reference scenario to find its effect. The numbers in Table 
6.1 show the ratio of the criterion (IRR, IRR-Equity) with the tax policy to the criterion 
without the policy. Inmost cases, this is the value from the reference scenario divided by 
the value from the sensitivity scenario. (The alternative minimum tax (AMT) data in the 
table have the reference scenario in the denominator since it did not i--!ude this tax 
policy.) The raw values of the output criteria are in Appendix B. Many of the results 
directly parallel the results for utilities tSect. 5). 

The first variation to the reference case was to run each technology with no taxes 
or credits of any kind. The changes in the project IRR can be seen in Fig. 6.1. For 
conventionals, the net effect of taxes is to lower the IRR by roughly 40%. Renewables, on 
the other hand, have a more varied response to taxes. While hydro and waste wood 
biomass facilities show effects from taxes similar to those of conventional technologies, 
the other renewables are not as affected. Dedicated biomass and wind plants actually 
show anet positive impact from taxes (i.e., higher IRR). To see why, each tax policy must 
be analyzed in turn. 

The effects of property taxes alone are shown next in Table 6.1. For the NUG 
scenarios, both the property taxes and the annual net cash flow (which defines the IRR) 
are functions of the capital-intensiveness of the technology. Consequently, loss of 
property taxes has roughly the same proportionate effect on the IRR of low capital
intensive and high capital-intensive technologies. 

We next show the effect of taxes on the inputs to production (labor, energy, 
material, and land) in Table 6.1. There is some variation based partly on the capital
intensiveness of the project. The technologies with high ratios of capital to fuel or O&M 
costs are less affected by the taxes on inputs. 

State income tax effects were examined next. The change in IRR due to the 6% 
tax was small but positive for several renewables. The two that receive the production tax 
credit were affected the most. The contract price per kWh used to determine revenues 
of the NUG are based on the levelized cost from the IOU reference cases that provided 
the utility with a 7% return on equity. The IOU versions of these two technologies (wind 
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Table 6.1
 
Summary of Tax Effects on
 

Internal Rate of Return and Internal Rate of Return-Equity,
 
Nonutility Generators
 

(Ratio of IRRs of Case with Tax Policies to Case Without) 

1 

Effect of Effect of Eftcl of 
Inchuing Effect of Effec of Effect of Includ- Including Including 
Al Taxes i Including Includling ing State Federal Taxes i Aletatve 

Generating Type and Credits Properly Taxes Input Taxes Income Taxes and Credits Mitimum Tax 

I 1 

RENEWABLES 
Biomass-Plantalion 

Int. Rate of Rim 1.53 0.81 0.83 1.05 5.56 0.68 
IRR - Equity 489 0.82 0.85 1.11 a 0.35 

Biomass-Waste 
Int. Rate of im 0.71 0.82 0.86 1.01 1.06 0.77 
IAR - Equity 0.83 0.71 0.79 1.08 1.66 0.43 

Geothermal 
Int. Rate of Rtm 0.82 0.81 0.87 1.02 1.29 0.75 
IRR- Equity 1.33 1 0.74 0.84 1.12 3.19 0.33 

Hydro 
Int. Rate of Rim 0.71 0.83 0.93 1.00 0.99 0.91 
IRR - Equity 0.57 1 0.66 0.86 1.01 1.07 0.77 

Solar-Pholovoltaic 
Int. Rate of Rim 0.90 0.79 0.92 1.02 1.38 0.71 
IRR- Equity 2.12 0.73 0.92 1.16 5.53 5.32 

Solar-Thermal I 

Int. Rate of Rim 089 0.79 0.91 1.02 1.38 0.71 
IRR- Equity 2,07 0.73 0.90 1.16 5.44 1 5.17 

Wind 
Int. Rate of Rim 1.35 0.75 0.88 1.06 3.58 0.65 
IR - Equity 5.91 0.71 0.86 1.20 a a 

CONVENTIONAL 
Coal 

Int. Rate of Rim 0.54 0.84 0.87 0.99 0.93 0.97 
IR - Equity 0.49 0.69 0.77 0.99 0.93 1 0.91 

Combined Cycle 
Int. Rate of Rim 0.56 0.80 0.83 0.99 0.90 0.98 
IRR - Equity 0.45 1 0.68 0.75 0.98 0.85 0.95 

Combustion Turbine 
Int. Rate of Rim 0.56 0.78 0.83 0.99 0.96 0.94 
:RR - Equity 0.45 ' 0.64 0.75 1.00 1.01 0.86 

Nuclear i 

Int. Rate of Rim 0.67 0.85 0.87 0.99 0.96 0.94 
IRR- Equity 0.55 0.71 0.77 1.00 1.01 0.E

,,J,_________________________. 

Ratios greater than 1.0 indicate incentives: ratios less than 1.0 indicate barriers. 

a 	 Internal Rate of Return-Equity cannot be calculated for these cases because the equity cash flow profile is such that 

no discount rate will give a zero net present value over the entire life of the project. 
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Figure 6.1 
Effect of All Taxes and Credits on IRR, 

Nonutility Generators 
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and biomass plantation) received that return after using the credit to boost earnings. This 
means that their pre-tax income was quite low or negative, resulting in tax losses which 
lowered their taxes. The NUGs similarly show tax losses in the early years, resulting in 
negative income taxes for these projects in those years. Removing the state or federal 
income tax eliminates those early tax benefits and lowers the IRR. 

The next tax scenario had to do with federal income tax policies. By eliminating 
both income taxes and credits from the reference scenario, we could determine the net 
effect of federal income taxes (Fig. 6.2). The impact on the renewable technologies is 
quite dramatic. The production and energy investment credits in combination with 
accelerated depreciation cause IRRs to be 30% to 400% higher than without taxes and 
credits. The details behind these results are discussed in more detail in Sect. 6.2.1. 

Last, the impact of the AMT was analyzed. Under this law taxpayers must calculate 
their taxes both using the regular rate and using a lower rate but without as many tax 
breaks. They must then pay the higher of the two. This serves to lower the near-term 
benefit of accelerated depreciation, greatly reducing the IRR of the renewables with 5-year 
tax lives (Fig. 6.3). This policy is examined in more detail in Sect. 6.2.2. 

6.2. KEY TAX EFFECTS 

Only some of the tax effects studied had a major differentiating impact on the 
costs of the technologies. Of those studied, the various facets of federal income tax policy 
were most significant. Tax depreciation lives and the availability of tax credits seemed to 
be the most crucial factors. The AMT also had a large effect. 

6.21. Federal Income Taxes and Credits 

As shown in Fig. 6.2, federal tax policies play a large role in the profitability of the 
renewable energy technologies. There are two main factors that create this differential in 
profitability: accelerated depreciation and tax credits. Table 6.2 lists the results of 
modifying each of these parameters separately and together. In Fig. 6.4, we show the 
debt plus equity cash flow for the dedicated biomass plant under a set of sensitivities. As 
described in Appendix A, the IRR that we use as our criterio;i is the discount rate that 
makes the net present value of the cash flow equal zero. 

The reference scenario includes both the production tax credit and the 5-year 
depreciation life, as well as a 35% income tax rate. It has the highest near-term positive 
cash flow because of these factors and a consequent IRR of 7.9%. Without accelerated 
depreciation, the cash flow curve shows a smaller, flat increase for the 10 years that the 
production tax credit is available. Its IRR is 6.1%. With no tax credit, there is an even 
smaller rise in the early years, which disappears at the end of the tax depreciation life. Its 
IRR is 2.9%. When neither the accelerated depreciation nor credit is available, the cash 
flow is essentially flat because slowly declining property taxes are offset by slowly 
increasing income tax payments; all other cash flows are constant. The IRR becomes 
2.1%. 
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Figure 6.2
 
Effect of Federal Taxes and Credits on IRR,
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Figure 6.3
 
Effect of Alternative Minimum Tax on IRR,
 

Nonutility Generators
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Table 6.2
 
Summary of Federal Income Tax Effects on
 

Internal Rate of Return and literrh l Rate of Retum-Equity,
 
Nonutillty Generators
 

(Ratio of IRRs of Case with Tax Policies to Case Without) 

Effect of Effect of Effect of Effect of Including 

Including Including Including Accelerated 

Income Taxes Acceleratad Federal Depreciation and 

Generating Type and Credits Depreciation Tax Credits Tax Credits 

R-.EWABLES 
Biomass-Plantation 

Int.Rate of Retm 5.56 1.30 2.75 3.58 

IRR-Equity a 2.47 a a 

Biomass-Waste 
Int.Rate of Retm 1.06 1.24 1.00 1.24 

IRR-Equity 1.66 2.25 1.00 2.25 

Geothermal 
Int.Rate of Retm 1.29 1.26 1.16 1.75 

IRR-Equity 3.19 2.76 1.74 8.95 

Hydro 
Int.Rate of Retm 0.99 1.11 1.00 1.11 

IRR-Equity 1.07 1.34 1.00 1.34 

Solar-Photovoitaic 
Int. Rate of Retm 1.38 1.30 1.19 1.53 

IRR-Equity 5.53 4.37 2.27 7.53 

Solar-Thqrmal 
Int. Rate of Retm 1.38 1.30 1.19 1.53 

IRR-Equity 5.44 4.33 2.25 7.41 

Wind 
Int.Rate of Retm 3.58 1.31 2.03 2.63 

IRR-Equity a 5.58 a a 

CONVF.liONAL 
Coal 

Int.Rate of Rb,'rn 0.93 1.06 1.00 1.06 

IRR-Equity 0.93 1.19 1.00 1.19 
Combined Cycle 

Int.Rate of Retm 0.90 1.08 1.00 1.08 

IR-quity 0.85 1.28 1.00 1.28 
Combustion Turbine 

Int.Rate of Retm 0.96 1.15 1.00 1.15 

IRR-Equity 1.01 1.72 1.00 1.72 

Nuclear 
Int.Rate of Retm 0.96 1.09 1.00 1.09 

IRR-Equity 1.01 1.27 1.00 1.27 

Ratios greater than 1.0 indicate incentives; ratios less than 1.0 indicate bamers. 

a 	 Internal Rate of Return-Equity cannot e calculated for these cases because the equity cash flow 

profile is such that no discount rate will give a zero net present value over the entire life of the project. 
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FIgure 6.4 
Effect of Federal Tax Policies on 

Annual Debt and Equity Cash Flow, 
NUG Biomass Plantation 
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What is surprising is that with no taxes or credits, meaning the income tax rate an 
credits are both zero, the IRR becomes even worse, at 1.4%. This is because the pric 
used, which is what the plant would cost utility customers if it were utility-owned, wa 
based on the utility's receiving these tax benefits. When the NUG must charge aprice thi 
gives it only a fair return (7.9%) after various tax credits are included, it is actually losin 
money on a tax basis before the credits. Consequently, income taxes are a net positiv 
cash flow; the income tax calculation shows operating losses that the owner can use t 
lower his taxes on other income. 

InTable 6.2 we show the effect of accelerated depreciation alone on each of th 
technology's IRRs. As expected, those with a 5-year depreciation schedule (biomas" 
geothermal, solar, and wind) receive the most benefit. Table 6.2 also displays the effect 
of the tax credits. The production tax credit (on dedicated biomass and wind) has th, 
largest impact, more than doubling the IRR. (Both technologies have prices below th, 
8€/kWh threshold, so they can use the full 1.50 credit.) The energy investment cred 
raises the IRR by roughly 20%. 

6.2.2 Alternative Minimum Tax Effects 

The AMT isdesigned to prevent taxpayers from avoiding tax liabilities because c 
certain tax benefits. Sect. 4.2.8 describes the tax methodology in more detail. The resu 
of applying the AMT is that taxes are higher in the early years of the plant's life, lowerin! 
the debt and equity cash flow. This lowers the IRR for the project. In Fig. 6.3, we shov 
that the effect is most pronounced on the renewable energy technologies that have a 5 
year tax depreciation life. The AMT increases the life to 12 years and uses a les, 
advantageous method for calculating depreciation. 

As an example, in Fig. 6.5 we show the annual debt plus equity cash flow for thi 
wind technology under the reference scenario and after applying the AMT. Taxes arl 
higher with the AMT in years 3 through 8, costing the investors a total of almost $1, 
million. After year 8, the regular tax calculation results in a higher tax amount and so I! 
paid in both cases. The net result is a lowering of the IRR from 6.5% to 4.2%. 

As avariant on the AMT, we also ran a scenario in which the owners did not hav 
other income with which they could offset the tax losses from the generating facility. Sinc 
the government will not pay negative taxes in the case of operating losses, the compani 
must use the losses to offset profits either in earlier or future years. This is calle' 
carryback or carryforward of losses, respectively. This topic is discussed in more detal 
in Sect. 4.2.8. 

InTable 6.3, we show the results for the reference scenario, the AMT scenario, thi 
carryforward scenario, and the AMT plus carryforward scenario. Carryforward mos 
dramatically affects the technologies that have tax credits available. Since there must N4 
positive taxes with which to offset the credits, the owners cannot use the credits until thl 
previous tax losses are offset by positive taxes. This delays the time when they are taker 
and thus reduces their present value. In the case of dedicated biomass and wind (witt 
the production tax credit), some of the tax credits are never used because of the lack a 
sufficient offsetting taxes. 
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Figure 6.5 
Effect of Alternative Minimum Tax on 
Annual Debt and Equity Cash Flow, 

NUG Wind Plant 
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Table 6.3
 
Summary of Alternative Minimum Tax Effects on
 

Internal Rate of Return and Internal Rate of Return-Equity,
 
Nonutility Generators
 

(Ratio of IRRs of Case with Tax Policies to Case Without) 

GENERATING 
ALTERNATIVE 

RENEWABLES 
Biomass-Plantation 

Int. Rate of Retm 
IRR-Equity 

Biomass-Waste 
Int. Rate of Retrn 
IRR-Equity 

Geothermal 
Int. Rate of Retrn 
IRR-Equity 

Hydro 
Int. Rate of Retm 
IRR-Equity 

Solar-Photovoltaic 
Int. Rate of Retrn 
IRR-Equity 

Solar-Thermal 
Int. Rate of Retrn 
IRR-Equity 

Wind 
Int. Rate of Retm 
IRR-Equity 

CONVENTIONAL 
Coal 

Int. Rate of Retm 
IRR-Equity 

Combined Cycle 
Int. Rate of Retm 
IRR-Equity 

Combustion Turbine 
Int. Rate of Retm 
IRR-Equity 

Nuclear 
Int. Rate of Retm 
IRR-Equity 

Effect of Including 

Alternative 


Minimum Tax 


0.68 
0.35 

0.77 
0.43 

0.75 
0.33 

0.91 
0.77 

0.71 
a 

0.71 
a 

0.65 
a 

0.97 
0.91 

0.98 
0.95 

0.94 
0.86 

0.94 
0.85 

Effect of Including 

Carryforward 

of Tax Losses 


0.14 
a 

0.84 
0.49 

0.72 
0.26 

0.92 
0.79 

0.66 
0.14 

0.66 
0.14 

0.24 
a 

0.98 
0.93 

1.00 
0.99 

0.98 
0.93 

0.94 
0.83 

Effect of Including
 
AMT and
 

Carryforward of Losses
 

0.14 
a 

0.74 
0.37 

0.65 
0.19 

0.89 
0.73 

0.60 
a 

0.60 
a 

0.24 
a 

0.96 
0.89 

0.98 
0.94 

0.94 
0.85 

0.92 
0.79 

Ratios greater than 1.0 indicate incentives; ratios less than 1.0 indicate barriers. 

a 	 Internal Rate of Return-Equity cannot be calculated for lhtse cases because the equity cash flow 

profile is such that no discount rate will give a zero net present value over the entire life of the proje 
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In Fig. 6.5 we include the annual cash flow from the carryforward scenario for the 
wind technology. Inthis case, over $13 million of credits are lost because of the lack of 
offsetting taxes. Inaddition, $15 million in taxes on operating losses from the early years 
are lost. They cannot be used to offset positive taxes before the 15-year time limit is over. 
The net effect is a decline in the wind IRR from 6.5% to 1.5%. With the AMT in effect as 
well as carryforward, the IRR stays the same as with carry-forward alone. Net federal taxes 
remain zero in both cases. With the AMT there are fewer tax credits from operating losses 
that get lost because they are not used within 15 years. Instead of $15 million in credits 
lost, only $3 million are lost. 
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7. DETERMINING RELATVE BARRIERS AND INCENTIVES
 

In Sections 2 through 6, we laid the foundation for answering questions posed by 
Section 1205 of the Energy Policy Act of 1992 (EPACT) by (1)quantifying basic financial 
and technical parameters of seven renewable and four conventional electric generating 
technologies, (2) identifying applicable tax measures and ratemaking procedures for 
investor-owned utilities (IOUs) arid nonuttility generators (NUGs), and (3) simulating the 
effects of changing these measures and procedures on the financial criteria used by IOUs 

and NUGs for making generation resource decisions. The results of the simulations 
identify tax and ratemaking barriers and incentives for individual technologies. In this 

section, we take the analysis one step further by determining whether the barriers and 
incentives defined in Sections 5 and 6 for renewable technologies are significantly greater 
than for conventional ones. Or, in the words of Section 1205 of EPACT, we determine 
"if conventional taxation and ratemaking procedures result in economic barriers to or 
incentives for renewable energy power plants compared to conventional power plants." 
(Emphasis supplied.) 

Before proceeding to a discussion of the results of that comparison, however, in 
Sections 7.1 and 7.2 we place this study in the context of power-plant decisionmaking by 
addressing factors other than financial attractiveness that affect decisions on technology 
adoption by IOUs and NUGs. Three factors are especially important. First, we discuss 
the influence of integrated resource planning (IRP) on an IOU's technology-adoption 
decisions. Second, we discuss technical and financial risk, risk-bearers, and the influence 
of risk on decisionmaking. Finally, we mention public policies toward renewable and 
conventional generating technologies, which may encourage the use of certain 

We present a qualitativetechnologies by reducing their technical and/or financial risk. 
discussion of these three factors because it is not possible to quantify their effects on 
technology adoption even though they are crucial in the decisionmaking process. 
Although the relative tax and ratemaking barriers and incentives presented in Section 7.3 
are part of the financial determination of technology adoption, there are other important 

considerations that also shape decisionmaking on electric generating technology 
adoption. 

7.1. INTEGRATED RESOURCE PLANNING AND RESOURCE SELECTION 

The results of this study only indicate directions of financial attractiveness: 
barriers to-and incentives for-adopting renewable and conventional power plants. The 
results do not suggest which technologies will be adopted by IOUs or NUGs. In real
world settings, technologies are only cost (in)effective relative to a given power system. 
Technical factors such as availabiliky, diversity, dispatchability, and reliability are also 
integral parts of the decisionmaking process, as are the technical and financial 
characteristics of competing supply and demand resource options. 

Expanding on the latter point, many IOUs are looking to reduce demand as a way 
to meet energy and load requirements. That is, changing the pattern and level of 
electricity demand (i.e., demand-side management (DSM)) with conservation and load 
management strategies is considered a resource option along with traditional supply 
resources (e.g., building new generating stations, extending the life of old ones, or 
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purchasing power from other sources). The process of selecting a resource mix on 
basis of comparing the benefits and costs of all demand and supply options is refer 
to as IRP. The IRP process is an integration of (1) traditional least-cost planninl; 
process by which utilities minimize the cost of generating a given amount of electric 
(2) demand-side planning, and (3) other relevant factors. IRP gives the electric ut
 
more options to consider in developing its resource strategy.
 

In this study, we did not model this complex decisionmaking process which var 
from state to state and utility to utility. Rather, we estimated the relative impact of cert 
tax measures and ratemaking procedures on financial criteria that IOUs and NUGs L 
as inputs to make technology-adoption decisions. Where these tax measures a 
ratemaking procedures provide incentives for an alternative, however, they increase I 
likelihood that the alternative will be selected by IOUs or NUGs when making generatih 
resource decisions. 

7.2. RISK, PUBLUC POLICY, AND RESOURCE SELECTION 

The seven renewable and four conventional technologies considered in this stu 
share common characteristics. They each require capital, labor, energy, and materd; 
for their construction a,id also require, to varying degrees, labor, energy, and materli 
for their operation. From these shared characteristics, the technologies diverge marke 
in technical and financial cnaracteristics and public policy treatment. Inthis study, we c 
not provide a taxonomy of all of these technical/financial and policy differences for the 
technologies. Inthe following paragraphs, however, we will identify important differenc 
and identify how they influence the decisionmaking process. 

Given the differences in technical and financial characteristics of the 11 generatii 
technologies considered in this study, it follows that there are differences in technical a 
financial risks associated with using the technologies. An important factor taken Ir 
consideration by IOUs and NUGs when making technology-adoption decisions is t 
allocation of these risks among affected parties. 

One important consideration in adopting a generating technology is the risk tr 
the technology will not be able to perform its assigned work load in a power delivE 
system because of operating constraints. As an example, hydroelectric plants requi 
substantial amounts of rain or snow annually. For hydroelectric plants, an importa 
consideration is the party bearing the financial risk of providing power from alternati, 
sources in the event of a drought. If redundant capacity must be constructed to hed 
against a drought or power must be purchased to replace a hydro shortfall, the party th 
is expected to bear the increased cost has higher risk. Ifrainfall is larger than expectl 
and there is a surplus of hydropower, the party bearing the risk may experience 
windfall. 

A further distinction in the financial risk of adopting renewable versus; conventior 
technologies concerns the capital and fuel Intensity of generating technologies. 
evaluating technologies, analysts necessarily project future capital and operating cos 
There will be a bias for or against adopting a generating technology depending on tI 
party bearing the risk that costs may differ from projections made at the time that 0: 
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technology isselected. For example, a fossil fuel-intensive technology is more attractive 
to a decisionmaker if the decisior.maker does not bear the risk of fuel-price fluctuations. 
Therefore, the ratemaking procedure of passing through the risk of fuel-price fluctuations 
to ratepayers favors fuel-consuming technologies. This is a barrier to the adoption of 
renewable technologies that are not subject to fuel-price fluctuations. 

A similar argument can be made for construction costs that differ from those 
projected at the time that the technology-adoption decision is made. Ifthe out-of-pocket 
construction costs of a generating plant are greater than forecasted, who bears the cost? 
If construction costs are less than projected, who reaps the benefits? 

The distribution of these risks among parties is typically determined by regulatory 
authorities in the ratemaking process. For example, fuel costs higher than expected at 
the time of technology-adoption decisions are typically borne by ratepayers. The benefits 
of fuel costs less than expected are also typically reaped by ratepayers. Construction 
costs are typically subject to prudence reviews. If actual construction costs exceed 
projected amounts by a large margin, some regulatory authorities have required cost
sharing-i.e., ratepayers bear part of the excess cost along with investors. The benefits 
of construction costs less than projected are typically reaped by ratepayers. 

Uke the IRP paradigm discussed in the previous section, these technical and 
financial risks-and the parties bearing them-are important considerations for 
decisionmakers when making technology-adoption choices. However, it is extremely 
difficult to quantify the effects that these risks have on technology choices in terms of the 
financial criteria that we used. We made no attempt to do so in this study. 

Although historical and current policy measures that affect development and 
adoption of electric generating technologies are beyond the scope of Section 1205 of 
EPACT, for completeness we mention some of these measures below. 

Publicly owned utilities (POUs) were excluded from this study because they are 
not subject to federal taxes and ratemaking procedures in the same manner as IOUs. 
POUs may have a bias for capital-intensive technologies (such as renewable ones) 
because of capital subsidies available to them. Also, current and historical subsidies for 
some electric-generating fueis make technologies that use these fuels more attractive than 
they otherwise would be in the absence of those subsidies. By not analyzing entire fuel 
cycles, we do not capture the potential bias for these fuel-intensive technologies. 
Similarly, we did not address current and historfcal public R&D subsidies for development 
of energy technologies, including both renewable and conventional electric generating 
technologies. 

In this study, we examined a particular set of tax measures and ratemaking 
procedures as prescribed by Section 1205 of EPACT. These measures and procedures 
provide barriers and incentives to technology adoption and their appropriateness should 
be examined closely by federal and state regulatory author',ties. Further study is required 
to examine the barriers and incentives for technology adoption beyond those considered 
in this study and discussed in the next section. 
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7.3. RATEMAKING AND TAXATION BARRIERS AND INCENTIVES 

In this study, we estimated the differential effects of current tax measures 8 
ratemaking procedures on the financial criteria that IOUs and NUGs use to me 
decisions on adopting electric generating technologies. The purpose of estimating the 
effects is to determine whether the taxation and ratemaking procedures result in barrii 
to or incentives for the adoption of renewable generating technologies compared 
conventional ones. For IOUs, the technology's levelized cost is the primary criterion. F 
NUGs, the primary criterion is the internal rate of return (IRR). 

Because the enabling legis!ation for this study (Section 1205 of EPACT) limits 
scope to decisions on renewable vs. conventional generating plants, no attempt w 
made to examine tax policies outside of those that apply to decisions on generati 
plants.1 

In Sections 5 and 6, taxation and ratemaking 'barriers' to and 'incentives' 1 
adopting technologies are defined in terms of their effects on values of t 
decisionmaking criteria. For example, using the primary financial criterion for IOUs, t 
tax measure or ratemaking procedure results in a lower levelized cost for any of t 
technologies measured from the reference case, the procedure is an incentive 1 
adopting the technology. Conversely, if the levelized cost is higher, the procedure is 
barrier. Ukewise for NUGs, if a tax measure2 results in a higher IRR, the tax Is 
incentive for adopting the technology. If the return is lower, it is a barrier to adoption 

However, Section 1205 of EPACT requires more than just determining whether 
not a measure or procedure is a barrier or incentive. Itspecifically states a determinatil 
must be made as to whether the measures and procedures are barriers and incentiv 
'for renewable energy power plants compared to conventional power plants." Therefo 
in the following tables we compare the effects of the tax measures and ratemakii 
procedures on renewable technologies to the effects on conventional ones. f t 
measure or procedure benefits a renewable technology more than conventior 
technologies, it is an incentive (I) for the renewable technology. Conversely, If t] 
measure or procedure benefits conventional technologies more than the renewat 
technology, it is a barrier (B) to the renewable technology. We use information frc 
Sections 5 and 6 to make this determination. 

We summarize the results on barriers (Bs) to and incentives (Is) for adoption 
each of the renewable technologies under all tax measures and ratemaking procedur, 
considered in this study for IOUs in Table 7.1. We provide similar results for NUGs 
Table 7.2. Differences in the two tables reflect the fact that NUGs are more likely to I 
subject to the alternative minimum tax (AMT) than IOUs and they are not subject to It 

IFor the interested reader, however, Section 3015 of EPACT requires the National Academy 

Sciences to conduct a broader study on energy subsidies which presumably will address tax policies otl 
than those affecting decisions on technology-adoption. 

2Note that ratemaking procedures do not apply to NUGs. 
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Table 7.1
 
Barriers To and Incentives For Renewable Technologies
 

Comparison With Conventional Technologies
 
Investor-Owned Utilities
 

Measure/ Biomass Biomass Solar Solar 
Procedure Plantation Waste Geothermal Hydro PV Thermal Wind 

Twation Effects: 
All Taxes I B B I 

Local Property Taxes - B B B B 
Taxes on Inputs - -
State Income Taxes 
Federal Income Taxesa I I I I I 

Accelerated Depreciationb I I I I I 
Federal Tax Credits' I NA NA NA NA NA I 

Raemkng Eects-
No CWIP in the Rate Base 
Tax Normalization - I I II 
Fuel Adjustment Clauses - - -

SOURCES: Tables C.1 and C.2 in Appendix C. 

A 'B'indicates that the tax measure or ratemaking procedure is a barrier to adopting the technology based 
on comparing the ratio of the measure's or procedure's effect with the average value of the ratios of 
conventional technologies. Ifthe value of the ratio Ismore than five percent greater than the corresponding 
average value for conventional technologies, the measure or procedure isa barrier. 

An 'Tindicates that the tax measure or ratemaking procedure isan incentive to adopting the technology based 
on comparing the ratio of the measure's or procedure's effect with the average value of the ratios of 
conventional technologies. IRthe value of the ratio is more than five percent less than the corresponding 
average value for conventional technologies, the measure or procedure Isan incentive. 

An 'NA' indicates that the measure isnot applicable to the technology. 

An '-' indicates that the measure or procedure isapplicable, but the value of the ratio iswithin + five percent 
of the average for conventional technologies. 

ancludes the effects of all federal income taxes, including accelerated depreciation, and federal production 
and Investment tax credits. 

bIncludes the effects of accelerated depreciation exclusively. 

cIncludes the effects of federal production and investment tax credits exclusively. 
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Table 7.2 
Barriers To and Incentives For Renewable Technologies 

Comparison With Conventional Technologi-ts 
Nonutility Generators 

Measure/ Biomass Biomass Solar Solar 
Procedure Plantation Waste Geothermal Hydro PV Thermal V 

All Taxes I I I I I 
Local Property Taxes - -

Taxes on Inputs - I I 
State Income Taxes I - -

Federal Income Taxesa I I I I I I 
Accelerated Depreciationb I I I - I I 

Federal Tax Creditsc I NA I NA I I 
Alternative Minimum Taxd B B B B B B 

SOURCE: Table C.3 inAppendix C. 

Indicates that the tax measure Isabarrier to adopting the technology based on comparing the rat 
the measure's effect with the average value of the ratios of conventional technologies. Ifthe value of the 
Is more than five percent less than the corresponding average value for conventional technologies, 
measure a barrier. 

A'B' 

An '1'Indicates that the tax measure is an incentive to adopting the technology based on comparing the 
of the measure's effect with the average value of the ratios of conventional technologies. Ifthe value o 
ratio ismore than five percent greater than the corresponding average value for conventional technolol 
the measure Isan incentive. 

An 'NA' indicates that the measure Is not applicable to the technology. 

An .'Indicates that the measure isapplicable, but the value of the ratio Iswithin + five percent of the ave 
for conventional technologies. 
aIncludes the effects of all federal income taxes, including accelerated depreciation, and federal produw 

and Investment tax credits. 

bIncludes the effects of accelerated depreciation exclusively. 

cIncludes the effects of federal production and investment tax credits exclusively. 

dIncludes the effects of the alternative minimum tax. 

same ratemaking procedures as IOUs. 

As the notes to the tables indicate, a tax measure or ratemaking procedure 
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renewable technologies was determined to be a barrier or incentive to renewable 
technology adoption compared with conventional technologies if the financial ratios 
presented in Sections 5 and 6 differ by more than five percent points from the average 
of the four conventional technologies. The applicable values presented in Sections 5 and 
6 are the ratios of the values of the financial indicators without the measure or procedure 
included to the values of the financial indicators with the measures or procedures. The 
five percentage point difference from the average values of the conventional technologies 
is presumed to be large enough to change the relative financial attractiveness of different 
technologies. 

From Table 7.1, taxes for IOUs at the state, local, and federal levels (i.e., 'all 
taxes') are incentives for two of the seven renewable technologies, and a barrier for hydlo 
and solar PV. For NUGs (Table 7.2), 'all taxes' are incentives for all seven renewable 
technologies compared to conventional technologies. The primary reasons for these 
conclusions are the large financial benefits provided by accelerated depreciation and the 
production and investment tax credits, which do not apply to conventional technologies. 

For IOUs, property taxes are barriers to the adoption of hydro, solar and wind 
technologies, compared to conventional technologies. For NUGs, poperty taxes are only 
a barrier to the adoption of wind. The reason is the higher capital intensity of the affected 
renewable technologies in comparison with conventional ones. As shown in Sections 5 
and 6, this conclusion is robust under different assumptions about the bases used to 
calculate property taxes. 

Taxes on inputs are incentives for the hydro and solar technologies adopted by 
NUGs, but they are neither incentives nor ba;;iers for adoption by IOUs. Similarly, state 
income taxes are an Incentive for biomass-plantation and wind technologies if adopted 
by NUGs, but are neither barriers nor incentives if adopted by IOUs. 

Holding effects of the AMT aside for the moment, certain provisions of federal 
income tax laws provide more incentives for adopting renewable technologies than 
conventional ones by both IOUs and NUGs.. First, as indicated by the analysis in 
Sections 5 and 6, although accelerated depreciation benefits all renewable and 
conventional technologies, it is more of an incentive for many of the renewable 
technologies. This is especially true because of the very short tax depreciation lives of 
solar, wind, hydro, and geothermal technologies adopted by IOUs and solar, wind, 
geothermal, and biomass plants adopted by NUGs. Second, provisions of EPACT 
extending the investment tax credit for solar and geothermal technologies that are 
adopted by NUGs and providing a 1.5C/kWh production incentive credit for dedicated
plantation biomass and wind technologies adopted by both IOUs and NUGs are 
especially attractive financial incentives for the affected ownership types. 

3Because the financial Indicator for NUGs is expressed as a percentage, an alternative method was 
alo used to calculate relative barriers and incentives for NUGs. The alternative is based on differences In 
peicentages-rather than differences in ratios. The iesults of using this alternative method do not change 
conclusions substantially on barribrv- and incentives. These results are contained in Table C.4 of Appendix 
C. 

7-7 



Ifa NUG is subject to the AMT, however, the NUG is not able to take advani 
of the federal tax incentives for renewables and, therefore, the federal tax laws beca 
a barrier to the adoption of renewable technologies compared with conventional oi 
Dedicated-plantation biomass and wind technologies are especially harmed by the ) 
because the 1.5€/kWh cred't cannot be used. 

As Table 7.1 indicates, of the ratemaking procedures that we modeled, the 
one that provides a barrier or incentive to the adoption of renewable technologies is 
normalization. it isan incentive for the adoption of hydro, solar, and wind technolog 

if we were able to quantify the effects of the ratemaking procedure that pas 
the risk of fuel-price fluctuations to ratepayers, the results would show that this procec 
is a barrier to the adoption of renewable technologies that are not subject to iue!-p 
fluctuations. 
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A.1. BACKGROUND 

In this appendix, we discuss technical features of the financial regulatory model 
used in this study. The specification of fhe model is an extension of one provided the 
authors by Dona Burney of the District of Columbia Public Service Commission. Because 
the changes are substantial, however, the authors accept full responsibility for the current 
specification. 

As discussed in the text, financial simulations were executed for the decision
making criteria of both IOUs and NUGs. Therefore, the discussion in this appendix Is 
divided into two parts, addressing, first, electric utilities and then NUGs. Because many
financial issues pertaining to NUGs are similar to or the same as those of IOUs, the 
discussion of NUGs will be abbreviated. 

The computer model used to analyze the various tax and ratemaking procedures
is based on a spreadsheet that calculates the contribution of a single power plant to a 
utility's financial performance. It includes such factors as the capital outlays, debt 
requirements, fuel costs, O&M costs, depreciation, taxes, rate base, and return to equity
holders. The model develops full financial statements for the plant for each year from the 
beginning of construction to final shutdown. A variation of the model uses a fixed input
price instead of a rate base calculation for pricing in order to model an NUG. 

Because the model considers only the construction of a single plant, it does not 
have to deal with issues such as demand growth, retirement of existing capacity, and the 
type of plant needed. We assumed for the purpose of this study that the utility had 
decided that the technology being modeled matched its needs in the way of capacity and 
timing. Generation is based solely on the input capacity times the input capacity factor. 
This reduces the comploxity of the analysis to allow us to focus on the tax and 
ratemaking procedures as they affect each technology. 

The costs of a single plant affect the parent utility through Increases or decreases 
in the balance sheet and earnings statement. This will affect the taxes to be paid, the rate 
base on which the utility can collect, and the consequent cash flow. This study look at 
the effects of a technology at the margin for a utility and does not look at a hypothetical 
utility in its entirety. 

A.Z INVESTOR-OWNED ELECTRIC UTIJTES (lOUs) 

A.21. Overview 

In Fig. A.1, we summarize how the financial regulatory model calculates required 
revenues for IOUs. The levelized cost is simply the discounted value of the required 
revenues by the annual electricity generation. 

APreceding page blank 
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FIGURE A.1 

RATEMAKING FORMULA FOR INVESTOR-OWNED UTILITIES
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A.2.2. Components of Required Revenues 

A.2.2.1. Fuel Costs 

The 1991 cost of fossil fuels and their projected values over the useful lives of theplants considered in the study (in 1991 dollars) were obtained from the Energy
Information Administration. 

Fuel costs are calculated on the basis of plant production and capacity andescalated ifnecessary. Because taxes on fuel are calculateo later in the model, the inputfuel cost is multiplied by the input percentage of the fuel cost not attributed to sales tax.
The equation is 

Fuel Cost per kWh = Input Fuel Cost per kWh x Fuel Cost %without Tax. 

This fuel cost is then converted to thousands of dollars by multiplying by theproduction rate for each year and escalated based on the basis of the input escalation 
rate: 

Fuel Cost = Fuel Cost $ per MWh x Capacity x Capacity Factor x 8760 hours x 
(1 + Fuel Escalation)'4 x (K$/1000$) 

where t = year of outlay and to = first year. 

To model the lack of an automatir; fuel adjustment clause (one of the sensitivitiesstudied), the fuel costs in the required revenue calcul:tion increase at only the O&Mescalation rate (our stand-in for the general inflation rate) instead of the fuel escalationrate for the next year. If the fuel escalation rate is higher, then not all fuel costs arerecovered that year. The shortfall is then recovered the following year. However, that nextyear has a similar shortfall for its year's fuel cost based on the differential escalation
 
rates. The equation is:
 

Fuel Cost Recovered, = [Fuel Costtx (1 + O&M Escalation)/(1 + Fuel Escalation)]
+ (Fuel Cost using fuel escalation., - Fuel Cost using O&M escalation.,) 

The result is that the revenue in the first year of plant operation has a fairlysignificant shortfall based on the difference in escalation rates, and the revenue for allfuture years have a very minor difference because they include the previous year'sshortfall. Finally, in the year after shutdown, the missing fuel costs are recovered. 

A2.2.2. Other O&M Expenses 

O&M expenses other than fuel include labor and materials used in operation, plantmaintenance, waste disposal, and site management. For some technologies, such asgeothermal and nuclear, these costs are a significant fraction of the overall costs. Thecosts may be entered into the model as a fixed cost per kilowatt of capacity or as a costper kilowatt-hour produced. The costs are split between labor, material, and taxes on 
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labor and material. The user inputs the appropriate percentages of the total that represent 
the labor and material costs without taxes. Later in the model, these costs will bE 
multiplied by the appropriate input tax rate to find the tax components of the O&M costs. 
The equations are 

O&M Labor Cost = Input O&M Cost x Labor Cost % without Tax 
O&M Material Cost = Input O&M Cost x Material Cost % without Tax. 

These arG converted io thousands of dollars and escalated using the input O&M 
escalation rate: 

O&M Cost, = [O&M $ per MWh x Capacity x Capacity Factor x 8760 hours 
+ O&M $ per kW x Capacity x (100kW/MW)] 
x (1 + Fuel Escalation)"=x (K$/1000$). 

A.2.2.3. Depreciation 

Before depreciation is calculated, the total capital cost of the plant must be found. 
The input contains the total capital cost of the plant in dollars per kilowatt. This cost is 
the overnight construction cost. In other words, it is the cost in constant dollars without 
interest or inflation due to the length of time it takes to build the plant. These two factors 
are calculated separately within the model. The input includes a schedule showing what 
fraction of the plant is built in which year before the plant comes on-line. These fractions 
are based on constant dollars and total to 100%. The capital outlays in a given year are 
equal to the total capital cost times the fraction of total cost for the appropriate year 
before start-up times the escalation factor for construction costs. 

Capital Out!ay, = Capital Cost x Fraction of Total,, 

x (1 + Construction Escalation Rate) 4 

where ts = year of startup. 

The input to the model also includes the percentages of the capital cost that are 
attributable to labor, material, energy, and land. These percentages do not include the 
taxes on each of these components; the taxes on these inputs are calculated separately. 
The capital outlay is multiplied by each one of the components' fractions to find their 
representative cost. The cost for each is then multiplied by the appropriate tax rate to find 
the taxes on that input to the capital cost. The sum of all components and their taxes total 
to 100% of the capital outlay for the year: 

Component Cost, = Capital Outlay, x Component Cost % w/o Tax 

Component Tax, = Component Cost, x Tax Rate, 

E, Component Cost, + Comp nent Tax, = 100% of Capital Outlay, 

where i = Cost Category (Labor, Energy, Material, Land). 
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As capital outlays are made, they are added into an assat account calledConstruction Work in Progress (CWIP). In the year the plant begins operation, the costis transferred to Gross Plant & Equipment (Gross P&E). Except for the cost of the land,these costs are depreciated as described below. The land value, on the other hand, isheld on the books at cost. In the last year of operation, the land is simulater, to be soldat cost. Since revenue and cost offset each other, this transaction nas nr' effect on therequired revenue calculation or the income statement. The saic ot the land does,however, increase equity cash flow in the final year. This land value can be thought of asthe salvage value of the facility at the end of its life. 

Aseparate asset which must be depreciated, if itexists, is the Allowance for Fundsused During Construction (AFUDC). It represents the amount of return that the utilitywould have earned on the CWIP if it had charged customers the allowed rate of returnon assets before operation. The AFUDC accumulates during the construction phase andenters the ratebase when the plant begins operation. It then is depreciated over the lifeof the plant using straight line depreciation just as the rest of the P&E (see below). Themodal separates the components of AFUDC between allowance for borrowed funds(AFBF) and equity funds (AFEF). The equations are 

AFBF = (CWIP + cumulative AFUDC).oy x Debt Ratio x Interest Rate 

AFEF = (CWIP + cumulative AFUDC)9oy x (1 - Debt Ratio) x Allowed Return on 
Equity 

Annual AFUDC = AFBF + AFEF, 

where BOY = Beginning of year. 

Tho AFUDC enters the income statement as a quasi-revenue but is not a real cashinflow. Instead, it is collected from customers over the life of the plant through itsdepreciation and the earned return on the undepreciated portion. Ifthe user chooses to
allow CWIP in the ratebase, AFUDC does not exist because the utility is truly recovering

the funds during construction.
 

Book depreciation is now calculated so that it may be collected in the requiredrevenue. As mentioned above, this includes all the capitalized costs except !and, i.e.,labor, material, energy, and taxes on the four components. In addition, the AFUDC isdepreciated over the life of the plant and collected in revenues. 

Annual Book Depreciation = (Gross Plant & Equipment (including AFUDC) -
Land) 

/ Plant Life 

Tax depreciation is calculated using a double-declining balance method ifthe taxlife is less than 15 years and a one-and-a-half declining balance for tax lives of 15 yearsor greater. Tax calculations do not include AFUDC. The equation is 
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Depreciation Using Double = [Gross P&E (w/o AFUDC) - Land -Accumulated 

Declining Balance Tax Depreciation] x 2 / Tax Depreciation Life 

Note: One-and-a-half declining balance would use 1.5 instead of 2 in the equation. 

The tax code requires that the calculation assume that the plant starts in the 
middle of the first year of operation for tax depreciation. For example, a plant with a 5
year tax life would have depreciation of 20% of fts value in the first year. In the second 
year, the amount would be 32% (40% of the remaining 80%.) The third year would be 
19.2% (40% of the remaining 48%.) 

Because the double-declining balance equation never fully depreciates an asset,
the amount of depreciation using straight line depreciation is also calculated. This 
straight-line calculation, however, only uses the net value of the plant and the years
remaining in the tax life of the plant. Towards the end of the tax life, the straight-line value 
is higher than the double declining balance value. Once it becomes higher, this straight
line depreciation is used instead. 

Annual Tax Depreciation = MAXIMUM (Double-Declining-Balance method, 
(Gross P&E (w/o AFUDC) - Land - Accumulated 
Tax Depreciation)/ Years Remaining inTax Life]. 

To continue the example, in the fourth year the double-declining balance method sets the 
depreciation at 11.52%. The straight-line depreciation of the remaining 28.8% of the asset 
over two and a half years is also 11.52%. In the frfth year the double-declining balanct 
equation gives only 6.9%; the straight-line value of 11.52% is used again. Inyear 6, the 
final 5.76% is depreciated. 

A.2.2.4. Taxes 

There are a variety of taxes included in the model. All taxes are included in the 
required revenue calculation at some point in time. Expensed taxes are those that are not 
capitalized in the plant. They are recovered in the year of their expense. Capitalized taxes 
are those that were part of the construction costs and are built into the capital costs. They 
are expensed as part of the depreciation cost of the plant. Property taxes are paid on the 
basis of assessed values and an input rate. The income tax calculp'ion includes both the 
current taxes payable and the annual deferred taxes that are due to accelerated 
depreciation. Any available tax credits reduce the current taxes and consequently lower 
the required revenues. 

Taxes on the inputs to production are charged on the fuel, labor, materials, and 
land costs for each year. These are found by multiplying the appropriate cost category 
by the input tax rate: 

Input Taxes on Costs, = Cost, x Tax Ratei. 

where i = Cost Category (Labor, Energy, Material, Land), and t = year. 
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Those taxes on cost components of the capital outlays for the plant are

incorporated into the CWIP and thence into the P&E. The taxes are then depreciated over

time along with the rest of the plant. Taxes on the inputs to production that are expensed

in the same year (i.e., O&M labor, O&M materials, fuel) appear on the income statement

and in the revenue requirement calculation in the same year as the expense.
 

The model has the capabolity to calculae a tax on the kilowatt-hour output of the
plant. This was used in early versions of the model to analyze the proposed BTU tax, but
 
was not used in the results of the final report.
 

Property taxes are calculated by multiplying the assessed value of the plant by the

input tax rate. There are several methods within the model for simulating the assessed

value. The net book value is used in the reference scenarios in the absence of a known

market value. The input tax rate should be adjusted beforehand to take into account that
 
many states assess property at a fraction of its full value. 

Property Tax = Assessed Value x Property Tax Rate, 

where Assessed Value = Net Book Value of Plant, or 
Gross Book Value of Plant, or 
Net Present Value of remaining Cash Flow to Equity, or 
Net Book Value of Plant less Land Value. 

The model calculates income taxes by developing an income statement that uses

accelerated depreciation instead of book depreciation and does not include any

allowance for funds used during construction. Pre-tax income is calculated by subtracting

fuel, O&M, accelerated depreciation, and interest from the required revenue amount.
 

Pre-Tax Income = Revenue - Fuel - O&M Cost - Accelerated Depreciation
 
- Interest
 

From this amount is subtracted the expensed taxes inputs, property taxes, andon 

production taxes. This amount is multiplied by the state income tax rate to determine the
 
state income taxes. The equation is 

Current State Income Taxes = (Pre-Tax Income - Input Taxes -Property Taxes
 
- Production Taxes) x State Income Tax Rate
 

The current federal income taxes payable are found similarly, but since state taxes 
are tax-deductible, state income taxes are included in the equation. 

Current Federal Income Taxes = (Pre-Tax Income - Input Taxes -Property
 
Taxes - Production Taxes - Current State
 
Income Taxes) x Federal Income Tax Rate
 

Because the required revenue calculation includes the income taxes, which in turnrequire the revenue amount, iteration would normally be required. However, the equations 
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for the income taxes can be reformulated to eliminate the recursiveness. Doing this 
greatly speeds the calculation. 

Annual deferred taxes are those taxes which will eventually be paid but are not 
due yet because of accelerated depreciation. They are found by taking the difference 
between the two forms of depreciation and multiplying by the state and federal Income 
tax rate. Since tax calculations do not use AFUDC, the book depreciation has this 
component removed. The equation is 

Annual Deferred Taxes = (Tax Depreciation - Book Depreciation (w/o AFUDC)) 
x (State Income Tax Rate + Federal Income Tax Rate). 

Inthe early years, deferred taxes will be positive because of the high accelerated 
depreciation. Once the plant is past its tax life, the annual deferred taxes will be negative. 
The deferred taxes are accumulated and treated as a liability on the balance sheet 
because they must eventually be paid. As they are paid (negative annual deferred taxes) 
the cumulative amount declines to zero at the end of the book life of the plant. 

if taxes are normalized, the deferred taxes are collected from ratepayers in the 
revenue calculation. This raises the revenue requirement in the early years and lowers it 
in the later years. However, the accumulated deferred taxes are subtracted from the asset 
value in the rate base calculation. Customers should not have to pay the taxes early (by 
paying deferred taxes) as well as pay a return to the utility on those funds until they are 
paid to the government. If taxes are not normalized, then the revenue calculation would 
include only current taxes and not deferred taxes. 

The investment tax credit is found by multiplying the gross P&E by the input tax 
credit rate. It applies only in the first year of operation. 

Investment Tax Credit = Gross P&E (w/o AFUDC) x ITC Rate. 

The production tax credit calculation is more complicated. The EPACT establishes 
a 1.50/kWh tax credit for wind and closed-loop biomass projects. However, it applies in 
full only if the price of electricity from the plant is at or below 80/kWh. Between 80 and 
110, the credit decreases linearly to zero. At prices over 11 0/kWh, no credit applies. The 
equation used is 

Production Tax Credit = 1.50/kWh x MINIMUM[1.0, MAXIMUM((11c/kWh-Price) 
/ 3, 0.0)] x Production 

A price is not specifically used for sales of electricity from the plant if it is modeled as 
utility-owned. Instead, an effective price is calculated by dividing the calcu!ated required 
revenue by the production amount. Since the effective price requires the required revenue 
which requires the credit amount, a recursive formula and iteration must be used. 

Also, the credit is available only during the first 10 years of plant operation. 

Inflation factors can be applied to the 1.50 and 80 figures. 
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Because the investment and production tax credits are not taxable, their impact 
is amplified. For example, the production tax credit lowers required revenues by 
1.50/kWh. Lowered revenues lower the federal income taxes by 35% of the credit; this 
decrease, in turn, lowers required revenues further. The result is that tha effective price 
is lowered 2.27C/kWh, an amplification of over 50%. A similar effect occurs with state 
income taxes. 

A.2.25. Return on Rate Base 

The return on rate base is equal to the rate base at the beginning of the year 
multipied by an allowable percentage return based on the cost of capital. The rate base 
equation is 

Total Rate Base = Net P&E + CWIP Allowed in Rate Base 
+ Capitalized AFUDC + Working Capital 
- Capitalized Deferred Taxes. 

The working capital is defined as an input fraction of the next year's O&M cost (we used 
12.5%). This is used to represent that the utility needs about 1.5 months of the operating 
costs in reserves. The other components of the rate base were discussed in previous 
sections. 

Inthe years before operation, the only non-zero component of the rate base is the 
CWIP allowed. Ifno CWIP is allowed, the rate base is zero until the plant comes on-line. 
Except under this circumstance, the rate base is also equal to the sum of the debt and 
equity investment. It is not equal to total assets because the deferred taxes liability does 
not earn a return, since the customers have already paid this through normalization of 
taxes. 

The allowable percentage return on investment is the weighted average cost of 
debt and equity capital before tixes. Since deferred taxes, which earn no return, are 
subtracted out of the rate base, the percentage return must be modified to reflect this. 
Therefore, the total return on rate base isequal to 

Allowed % Return = Allowed Equity Rate of Return x (EquitYo / Rate Base) 
+ Interest Rate x (Debt.) Rate Base) 

This equation does not use after-tax cost of capital because it is used to calculate total 
revenues before taxes. The return on rate base is then equal to the total rate base times 
the allowed return. It also equals the interest charge for the year plus the equity 
investment times its allowed rate of return. The equations are 

Return on Rate Base = Total Rate Base x Allowed % Return, or 

Return on Rate Base = Interest Charge + Allowed Return on Equity. 

New debt is issued each year on the basis of multiplying the sum of capital 
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outlays, AFUDC, and working capital requirements by the input dabt ratio: 

Debt Issued, = (Capital Outlays, + AFUDC, + Change in Working Capitak). 

Interest is charged on the amount of debt held at the beginning of the year. (To tiase 
calculations throughout the modeling, we assumed that all transactions are carried out 
at year-end and that the plant begins operation at the beginning of a year.) 

Debt is retired at the same rate that the capital investment is depreciated using 
book depreciation. Although this may not be the same schedule that actual utilities use, 
itmaintains a constant debt ratio over the life of the investment and avoids perturbations 
based on bond lengths versus plant lives. Since this model simulates only one power 
plant instead of the utility's entire asset base, this assumption is a reasonable 
simplification. 

A.23. DEcisionmaking Criteria 

Marginal income statements and balance sheets reflecting the financial effects of 
each of the technologies are calculated for each year. These can be used to calculate 
financial ratios familiar to investment analysts. The results are also important for use in 
the calculation of the next year's costs and revenue requirements. 

A.2.3.1. Levelized Cost 

The levelized cos tc customers equals the net present value (NPV) of the annual 
revenue from electricity sales as calculated using the rate base formula divided by the 
NPV of the kilowatt-hours produced. (Our model considers only busbar costs and does 
not include transmission losses of electricity.)The net present va~ue of the revenue 
required is the sum of the revenues over the life of the plant, with each year's revenues 
discounted by the cost of capital to the present. 

NPV(Revenues) = E, Revenues, x (1 + discount rate)" 

where Revenues = calculated revenues required from rate base calculation. 

The equation uses the weighted average cost of capital to the utility after taxes for 
the discount rate. It is based on the allowed return on equity and the after-tax cost of 
debt, weighted by the percentage of each form of investment used during construction. 

Cost of Capital =Allowed Equity Rate of Return x (1 - Debt Ratio) + Interest 
Rate x Debt Ratio x (1 - Federal Income Tax Rate - State Income Tax Rate + 

Federal Income Tax Rate + State Income Tax Rate). 

In scenarios with no income tax, the equation uses the reference scenario tax rates to 
provide a more consistent comparison. 

The NPV of kilowatt-hours produced is used to find the levelized price through the 

A-1 2 



following equations. We want to find a single price which, when multiplied by the kilowatt
hours produced each year, gives the same NPV of revenues as the actual stream of 
revenues. 

NPV (Revenues) = NPV (Levelized Price x kWh produced). 

Since the levelized price is a constant, it can be pulled out of the NPV equation: 

NPV (Revenues) = Levelized Price x NPV (kWh produced). 

The levelized price can then be found by rearranging the equation: 

Levelized Price = NPV (Revenues) / NPV (kWh produced). 

The levelized price can also be thought of as the levelized cost to customers. Inthis study 
we use the terms interchangeably. 

The revenue can be segmented on the basis of the various types of costs used 
to calculate it. We have combined these into seven major groupings for the tables in 
Appendix B.These are: capital costs, O&M costs, fuel costs, federal taxes, state and local 
taxes, property taxes, and tax credits. 

A23.2. Internal Rate of Return 

The cash flow to the debt and equity holders combined is the basis for calculating
the internal rate of return. This defines the cash flow of the project as a whole, without 
regerd to the financial arrangements in its financing. It can be found through components
of the income statement and balance sheet or through a bottoms-up summation of cash 
inflows and outflows. 

Cash Flow = Cash Revenues - Capital Outlays - Fuel Costs - O&M Costs -
Change in Working Capital - Taxes, 

or 
Cash Flow = Net Income + Depreciation + AFUDC Depreciation + Deferred 

Taxes + Interest - Capital Outlays -AFUDC. 

The internal rate of return (IRR) is the discount rate that causes the NPV of the net 
cash flow over the entire period to equal zero. Using the earlier NPV equation but with 
cash flow: 

NPV(Cash Flow) = E, Cash Flow, x (1 + IRR)1'0 = 0.0. 

The value is found through iteration and is built into the spreadsheet software. 

A.2.3.3. Internal Rate of Return - Equity 

Equity cash flow is the basis for calculating the internal rate of return to equity 
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holders. It can be calculated either through use of the income statement and adiustments 
based on noncash expenses and revenues, or through a bottoms-up summation of cash 
inflows and outflows. 

Equity Cash Flow = 	 Cash Revenues + Debt Issued - Capital Outlays - Fuel 
Costs - O&M Costs - Change in Working Capital - Interest 
Payment - Debt Retirement -Taxes 

or 
Equity Cash Flow = Net Income + Depreciation + AFUDC Depreciation + 

Deferred Taxes + Debt Issued - Capital Outlays - Debt 
Retired - AFUDC. 

Equity cash flow represents the funds either received from or paid out to the 
parent utility. The funds may be from internally generated sources within the utility Ur from 
stock issues. Funds out may be paid to stockholders as dividends or used to fund other 
projects of the utility. The original source or ultimate use of the equity funds outside this 
model are not impoilant to this study. 

The Internal Rate of Return - Equity (IRR-Equity) uses the same NPV equation as 
the IRR but uses the equity cashflow instead of the project cash flow. 

A... NONUTILTY GENERATORS 

A.3.1. Overview 

we summarize how the financial regulatory model determines netIn Fig. A.2, 
income for a NUG. In contrast to IOUs (Fig. A.1) there are no ratemaking procedures for 
NUGs. 

A.32. Components of Net Income 

A.321. Revenues 

Revenues for NUGs are a single input price multiplied by the electricity production 
to calculate revenues. This simulates a fixed price contract with a utility based on an 
agreed-upon price, such as avoided cost in the year of the contract. Since these cases 
used real rates of return with no escalation for inflation, this is equivalent to having a pdce 
set at the beginning of plant operation but escalating with general inflation. Inreality, NUG 
contracts are much more complex, invoving many more variables in prices, terms, 
conditions, and time periods; but analysis of the consequences of such variables is 
beyond the scope of this study. 

A.3.2.2. Fuel Costs 

See the discussion in 	Sect. A.2.2.1. 
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FIGURE A.2 
NET INCOME FOR NON-UTILITY GENERATORS 
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A.3.23. Other O&M Expenses 

See the discussion in Sect. A.2.2.2. 

A.3.2.4. Depreciation 

See the discussion in Sect. A.2.2.3. 

A.2.2.4. Taxes 

Taxes are calculated the same for NUGs as for IOUs (Sect. A.2.2.4) except that we 
include two options. The first option is that the AMT applies to the NUG. The second 
option is that operating losses have to be carried forward rather than causing income 
taxes to be negative. 

The AMT applies if a corporation relies too much on tax benefits such as 
accelerated depreciation to lower its tax bill. The AMT reduces those tax advantages but 
uses a lower tax rate in calculating the alternative tax. The model calculates tax 
depreciation using the longer depreciation life specified in the tax code. Itthen determines 
an AMT Income based on normal revenues, expenses, and this new depreciation amount. 
It multiplies the AMT Income by 20% to find the AMT. If this amount is higher than the 
regular tax that would have been paid (or a smaller tax credit for operating losses), the 
AMT is used instead of the regular tax. 

Alternative Minimum Tax = (Revenues - Alternative Depreciation -Other 
Expenses) x 20% 

Current Taxes Payable = Maximum (Regular Current Taxes, Alternative 
Minimum Tax) 

Carryforward of operating losses is required if the NUG does not have sufficient 
offsetting positive taxes elsewhere in its operations to use these operating losses. Inthis 
case, it must carry the losses forward until they can be used to offset positive taxes (see 
Sect. 4). 

For example, in year t, suppose net income before income taxes is -$100K. State 
and federal income taxes would be -$6K and -33K respectively. Because taxes could 
not be negative, the 39K would be carried forward to apply against any positive taxes 
in the next year. In year t + 1, net income before income taxes is again -$1 00K. The 
resultant -$39K in taxes would also be carried forward. In Year t + 2, net income is 
+$60K. Taxes would be $23K. The model would use the carry forward from year t to 
offset these positive taxes first. This would leave year t carryforward at -$16K and year 
t + 1at -$39K. If at the end of year t + 15 any part of the remaining -$16K had not been 
used to offset taxes, those credits would be lost to the corporation. 

The net income before income taxes is based on using the accelerated 
depreciation of the project, as opposed to the book depreciation. This means that plants 
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with high depreciation due to accelerated depreciation may show a profit on the regular 
income statement but have large losses on the tax income statement. These losses are 
what are carried forward in the tax calculation. 

Although tax law allows a carryback and carryforward of losses, with carryback 
preferred, the model uses only carryforward of losses. This is because losses generally 
occur at start-up before there are positive taxes to offset the losses. The credits are not 
carried on the balance sheet as receivables but only taken as extraordinary gains ifused. 

A.3.3. Decisionmaking Criteria 

A.3.3.1. Intemal Rate of Return 

See Sect. A.2.3.2 for the discussion on IRR. For the NUG cases, the internal rate 
of return for combined Debt + Equity is used. This criterion helps show whether the 
project as a whole has an adequate return, apart from the financing ratio of debt to 
equity. (However, the tax deductibility of interest does affect the overall return of the 
project.) 

A.3.3.2. Internal Rate of Retum - Equity 

See Sect. A.2.3.3 for the discussion on IRR-Equity. This number represents the 
profitability of the project to the equity shareholders. Because of the amount of leverage
involved (use of debt at a fixed interest rate), this criterion is similar to the IRR for the 
project but is very amplified. Increases in IRR of a few percentage points give increases 
in the IRR-Equity of tens of percentage points. Decreases in the IRR can make the IRR-
Equity negative. 

There is an additional complication in the IRR-Equity calculation. Because we 
modeled a generic debt repayment over the life of the plant without regard to funding
availability, there are some cases where equity net cash flow becomes negative starting 
some years after the plant comes on-line. Itmay then turn positive again in the last years 
of operation as the interest payments and other costs decline relative to the fixed revenue 
stream. This causes an equity cash flow profile that is negative during construction,
positive in the early years during accelerated depreciation, negative for some years, and 
maybe positive in the last few years. The IRR function may not give accurate results under 
these circumstances. It can actually give higher a IRR value with a lower net cash flow 
because a higher IRR reduces the weighting of the negative cash flow in the latter years. 
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Table B.1 
Tax Simulation Results:
 

Levelized Cost and Internal Rate of Return,
 
Investor-Owned Utilities
 

(Levelized Cost In €/kWh, IRR in %)
 

GENERATING 
ALTERNATIVE 

Refeience 
Base Tech 
with Taxes 

No Taxes 
or Credits 

No Prop-
erty Taxes 

No 
Input Taxes 

No State 
Income Taxes 

No Credits 
and No Fed. 
Income Tax 

RENEWABLES 
Biomass-Plantaion 

Levelized Cost 6.05 6.21 5.57 5.63 6.09 7.08 
Int. Rate of Return 5.91% 6.00% 5.91% 5.91% 5.92% 5.99% 

Biomass-Waste 
Levelized Cost 6.4P 5.46 6.02 6.11 6.46 6.29 
Int. Rate of Return 5.91% 6.00% 5.91% 5.91% 5.92% 5.99% 

Geothermal 
Levelized Cost 6.16 5.29 5.53 5.75 6.19 6.30 
Int. Rate of Return 5.70% 6.00% 5.70% 5.70% 5.74% 5.96% 

Hydro 
Levelized Cost 2.90 2.07 2.34 2.71 2.88 2.79 
Int. Rate of Return 5.85% 6.00% 5.85% 5.85% 5.87% 5.98% 

Solar-Photovoltaic 
Levelized Cost 32.37 25.53 25.43 30.23 32.68 34.14 
Int. Rate of Return 5.65% 6.00% 5.65% 5.66% 5.70% 5.96% 

Solar-Thermal 
Levelized Cost 16.33 13.17 13.27 15.24 16.46 17.10 
Int. Rate of Return 5.66% 6.00% 5.66% 5.66% 5.70% 5.96% 

Wind 
Levelized Cost 3.30 3.65 2.52 3.00 3.40 4.68 
Int. Rate of Return 5.69% 6.00% 5.69% 5.69% 5.73% 5.96% 

CONVENTIONAL 
Coa 

Levelized Cost 5.90 4.85 5.41 5.54 5.87 5.68 
Int. Rate of Return 5.91% 6.00% 5.91% 5.91% 5.92% 5.99% 

Combined Cycle 
Levelized Cost 6.06 5.14 5.65 5.72 6.03 5.89 
Int. Rate of Return 5.91% 6.03% 5.91% 5.91% 5.92% 5.99% 

Combustion Turbine 
Levelized Cost 9.13 7.77 8.40 8.61 9.10 8.97 
Int. Rate of Return 5.85% 6.00% 5.85% 5.85% 5.87% 5.98% 

Nuclear 
Levelized Cost 5.75 4.78 5.28 5.37 5.73 5.60 
Int. Rate of Return 5.88% 6.00% 5.88% 5.88% 5.89% 5.98% 
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Table B.2
 
Ratemaking Simulation Results:
 

Levelized Cost and Internal Rate of Return,
 
Investor-Owned Utilities 

(Levelized Cost In W/kWh, IRR in %) 

Reference No Fuel 
GENERATING Base Tech CWIP Flow-Through Adjustment 
ALTERNATIVE with Taxes Allowed Taxes Clause 

RENEWABLES 
Biomass-Plantation 

Levelized Cost 6.05 6.06 6.19 6.05 
Int. Rate of Return 5.91% 5.92% 6.00% 5.91% 

Biomass-Waste 
Levelized Cost 6.49 6.50 6.63 6.49 
Int. Rate of Return 5.91% 5.92% 6.00% 5.91% 

Guthermal 
Levelized Cost 6.16 6.17 6.54 6.16 
Int. Rate of Return 5.70% 5.69% 6.00% 5.70% 

Hydro 
Levelized Cost 2.90 2.91 3.22 2.90 
Int. Rate of Return 5.85% 5.86% 6.00% 5.85% 

Solar-Photovotaic 
Levelized Cost 32.37 32.39 36.48 32.37 
Int. Rate of Return 5.65% 5.65% 6.00% 5.65% 

Solar-Thermal 
Levelized Cost 16.33 16.34 18.14 16.33 
Int. Rate of Return 5.66% 5.65% 6.00% 5.66% 

Wind 
L6vefized Cost 3.30 3.31 3.73 3.30 
Int. Rate of Return 5.69% 5.69% 6.00% 5.69% 

CONVENTIONAL 
Coal 

Levelized Cost 5.90 5.92 6.05 5.90 
Int. Rate of Return 5.91% 5.92% 6.00% 5.91% 

Combined Cycle 
Levelized Cost 6.06 6.07 6.19 6.06 
Int. Rate of Return 5.91% 5.92% 6.00% 5.88% 

Combustion Turbine 
Levelized Cost 9.13 9.13 9.34 9.12 
Int. Rate of Return 5.85% 5.85% 6.00% 5.82% 

Nuclear 
Levelized Cost 5.75 5.77 5.90 5.75 
Int. Rate of Return 5.88% 5.89% 6.00% 5.88% 
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Table B.3
 
Summary of Federal Income Tax Simulation Results:
 

Levelized Cost and Internal Rate of Return,
 
Investor-Owned Utilities 

(Levelized Cost in c/kWh, IRR in %) 

No Credits 
GENERATIFJ'. and No Fed. Tax Life = No Credits or 
ALTERNATIVE Reference Income Tax Book Life No Creditfi Accel Dep. 

RENEWABLES 
Biomass-Plantation 

Levelized Cost 6.05 7.08 6.22 7.29 7.46 
Int.Rate of Return 5.91% 5.99/ 5.99/ 5.91% 5.99%

Biomass-Waste 
Lovelized Cost 6.49 6.29 6.67 6.49 6.67 
Int.Rate of Return 5.91% 5.99/ 5.990/% 5.91% 5.990/% 

Geothermal 
Levelized Cost 6.16 6.30 6.84 6.16 6.64 
Int.Rate of Return 5.70% 5.96% 5.99/ 5.70% 5.99/ 

Hydro 
Levelized Cost 2.90 2.79 3.24 2.90 3.24 
Int.Rate of Return 5.85% 5.98% 5.98% 5.85% 5.98% 

Solar-Photovoltaic 
Levelized Cost 32.37 34.14 39.85 32.37 39.85 
Int.Rate of Return 5.65% 5.96% 6.00% 5.65% 6.00% 

Solar-Thermal 
Levelized Cost 16.33 17.10 19.62 16.33 19.62 
Int.Rate of Return 5.66% 5.96% 6.00% 5.66% 6.00% 

Wind 
Levelized Cost 3.30 4.68 4.08 4.54 5.31 
Int.Rate of Return 5.69% 5.96% 6.00% 5.69% 6.00% 

CONVENTIONAL 
Coal 

Levelized Cost 5.90 5.68 6.08 5.90 6.08 
Int.Rate of Return 5.91% 5.99/ 5.99/ 5.91% 5.99o 

Combined Cycle 
Levelized Cost 6.06 5.89 6.21 6.06 6.21 
Int. Rate of Return 5.91% 5.99/ 5.99% 5.91% 5.99% 

Combustion Turbine 
Levelized Cost 9.13 8.97 9.53 9.13 9.53 
Int. Rate of Return 5.85% 5.98% 6.00% 5.85% 6.00% 

Nuclear 
Levelized Cost 5.75 5.60 6.01 5.75 6.01 
Int. Rate of Return 5.88% 5.98% 5.98% 5.88% 5.98% 
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Table B.4
 
Summary of Property Tax Simulation Results:
 

GENERATING 
ALTERNATIVE 

RENEWABLES 
Biomass-Plantation 

Levelized Cost 
Int. Rate of Return 

Biomass-Waste 
Levelized Cost 
Int. Rate of Return 

Geothermal 
Levelized Cost 
Int. Rate of Return 

Hydro 
Levelized Cost 
Int. Rate of Return 

Solar-Photovoltaic 
Levelized Cost 
Int. Rate of Return 

Solar-Thermal 
Levelized Cost 
Int. Rate of Return 

Wind 
Levelized Cost 
Int. Rate of Return 

CONVENTIONAL 
Coal 

Levelized Cost 
Int. Rate of Return 

Combined Cycle 
Levelized Cost 
Int. Rate of Return 

Combustion Turbine 
Levelized Cost 
Int. Rate of Return 

Nuclear 
Levelized Cost 
Int. Rate of Return 

Levelized Cost and Internal Rate of Return, 
Investor-Owned Utilities 

(Levelized Cost In c/kWh, IRR In %) 

Tax Based on Tax Based Tax Based Tax Based on 
No Net Book Value on Gross on Future Net Book Value + 

Property Tax (Reference) Book Value Cash Flow No Tax on Land 

5.57 6.05 6.34 6.06 6.01 
5.91% 5.91% 5.91% 5.91% 5.91% 

6.02 6.49 6.78 6.50 6.46 
5.91% 5.91% 5.91% 5.91% 5.91% 

5.53 6.16 6.55 6.04 6.11 
5.70% 5.70% 5.70% 5.70% 5.70% 

2.34 2.90 3.15 2.89 2.86 
5.85% 5.85% 5.85% 5.85% 5.85% 

25.43 32.37 36.63 30.58 31.84 
5.65% 5.65% 5.65% 5.65% 5.65% 

1327 16.33 18.20 15.55 16.09 
5.66% 5.66% 5.66% 5.66% 5.66% 

2.52 3.30 3.74 3.13 3.19 
5.69% 5.69% 5.69% 5.69% 5.69% 

5.41 5.90 6.21 5.93 5.87 
5.91% 5.91% 5.91% 5.91% 5.91% 

5.65 6.06 6.32 6.07 6.03 
5.91% 5.91% 5.91% 5.91% 5.91% 

8.40 9.13 9.57 9.06 9.07 
5.85% 5.85% 5.85% 5.85% 5.85% 

528 5.75 6.04 5.77 5.72 
5.88% 5.88% 5.88% 5.88% 5.88% 
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Table B.5
 
Summary of State Input Tax Effects:
 

Levelized Cost and Internal Rate of Return,
 
Investor-Owned Utilities
 

(Levelizad Cost Inc/kWh, IRR In %)
 

GENERATING 
ALTERNATIVE Reference No Input Taxes No Labor Tax No Energy Tax No Material Tax No Land Tax 

RENEWABLES 
Biomass-Plantation 

Levelized Cost 6.05 5.63 5.90 5.87 5.97 6.04 
Int. Rate of Return 5.91% 5.91% 5.91% 5.91% 5.91% 5.91% 

Biomass-Waste 
Levelized Cost 6.49 6.11 6.35 6.35 6.42 6.49 
Int. Rate of Return 5.91% 5.91% 5.91% 5.91% 5.91% 5.91% 

Geothermal 
Levelized Cost 6.16 5.75 5.90 6.16 6.02 6.15 
Int. Rate of Return 5.70% 5.70% 5.70% 5.70% 5.70% 5.70% 

Hydro 
Levelized Cost 2.90 2.71 2.78 2.89 2.84 2.89 
Int. Rate of Return 5.85% 5.85% 5.85% 5.85% 5.85% 5.85% 

Solar.Photovottac 
Levelized Cost 32.37 30.23 31.07 32.30 31.69 32.29 
Int. Rate of Return 5.65% 5.66% 5.66% 5.66% 5.66% 5.66% 

Solar-Thermal 
Levelized Cost 16.33 15.24 15.66 16.29 15.98 16.29 
In. Rate of Return 5.66% 5.66% 5.66% 5.66% 5.66% 5.66% 

Wind 
Levelized Cost 3.30 3.00 3.12 3.30 3.21 3.29 
Int. Rate of Return 5.69% 5.69% 5.69% 5.69% 5.69% 5.69% 

CONVENTIONAL 
Coal 

Levetized Cost 5.90 5.54 5.73 5.81 5.81 5.90 
Int. Rate of Return 5.91% 5.91% 5.91% 5.91% 5.91% 5.91% 

Combined Cycle 
Levelized Cost 6.06 5.72 5.94 5.90 6.00 6.06 
Int. Rate of Return 5.91% 5.91% 5.91% 5.91% 5.91% 5.91% 

Combustion Turbine 
LevelizedCost 9.13 8.61 8.95 8.89 9.04 9.12 
Int. Rate of Return 5.85% 5.85% 5.85% 5.85% 5.85% 5.85% 

Nuclear 
Levelized Cost 5.75 5.37 5.53 5.72 5.64 5.75 
Int. Rate of Return 5.880% 5.88% 5.88% 5.88% 5.88% 5.88% 
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Table 6.6
 
Tax Simulation Results:
 

Internal Rate of Return and Internal Rate of Return-Equity,
 
Nonutility Generators
 

Referec. No Credits 
GENERATING Base Tech No Taxes No No No State and No Fed. Alternative 1 
ALTERNATIVE with Taxes or Credit Property Taxes Input Taxes Income Taxes Income Tax Minimum Tax 

RENEWABLES 
Biomass-Plantation 

In:. Rate of Rim % 7.93% 5.19% 9.79% 9.55% 7.54% 1.43% 5.43% 
IRR - Equity % 27.21% 5.56% 33.02% 31.83% 24.61% a 9.55% 

Biomass-Waste 
Int. Rate of Rim % 7.28% 10.26% 8.83% 8.47% 7.22% 6.85% 5.63% 
IRR - Equity % 17.38% 21.03% 24.41% 22.02% 16.02% 10.49% 7.44% 

Geothermal 
Int. Rate of Rim % 7.31% 8.86% 8.98% 8.39% 7.18% 5.67% 5.46% 
IRR - Equity % 22.11% 16.60% 29.72% 26.31% 19.81% 6.93% 7.30% 

Hydro 
Int. Rate of Rtm % 6.10% 8.61% 7.39% 6.55% 6.11% 6.16% 5.53% 
IRR - Equity % 8.57% 15.11% 13.02% 10.01% 8.48% 7.98% 6.59% 

Sotar. Photovoltaic 
Int. Rate of Rim % 7.33% 8.16% 9.33% 7.94% 7.15% b.30% 5.19% 
tRf - Equity % 32.69% 15.40% 44.63% 35.73% 28.17% 5.91% 6.15% 

Solar-Thermal 
Int. Rate of Rim % 7.36% 8.30% 9.35% 8.05% 7.18% 5.34% 5.23% 
IRR - Equity % 32.80% 15.88% 44.69% 36.25% 28.30% 6.03% 6.34% 

Wind 
It. Rate of Rtm% 6.49% 4.82% 8.66% 7.37% 6.16% 1.81% 4.19% 
IRR - Equity % 26.09% 4.41% 36.81% 30.37% 21.67% a a 

CONVENTIONAL 
Coal 

Int. Ratz ot Rim % 6.29% 9.91% 7.53% 7.21% 6.36% 6.79% 6.08% 
IRR - Equity % 9.39% 18.97% 13.59% 12.20% 9.49% 10.10% 8.56% 

Combined Cycle 
Int. Rate of Rim % 6.56% 11.71% 8.17% 7.89% 6.65% 7.28% 6.43% 
IRR - Equity % 13.32% 29.53% 19.52% 17.85% 13.62% 15.60% 12.64% 

Combustion Turbine 
Int. Rate of Rim % 6.55% 11.62% 8.43% 7.89% 6.58% 6.82% 6.16% 
IRR - Equity % 15.53% 34.85% 24.10% 20.84% 15.50% 15.32% 13.35% 

Nuclear 
Int. Rate of Rim % 6.28% 9.39% 7.41% 7.20% 6.31% 6.54% 5.89% 
IRR - Equity % 9.13% 16.50% 12.78% 11.84% 9.11% 9.01% 7.76% 

a Internal Rate of Relurn-Equity cannot be calculated for thee cases because the equity cash flow profile is such that no 
discount rate wil give a zero net present value over the entire lfe of the project. 
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Table B.7
 
Summary of Federal Income Tax Simulation Results:
 

Internal Rate of Return and Internal Rate of Return-Equity,
 
Nonutility Generators
 

No Credits 
GENERATING and No Fed. Tax Life = No Credits or 
ALTERNATIVE Reference Income Tax Book Life No Tax Credits Accel Dep. 

RENEWABLES 
Biomass-Plantation 

Int. Rate of Rtm % 7.93% 1.43% 6.10% 2.89% 2.21% 
IRR - Equity % 27.21% a 11.03% a a 

Biomass-Waste 
Int. Rate of Rtm % 7.28% 6.85% 5.88% 7.28% 5.88% 
IRR - Equity % 17.38% 10.49% 7.72% 17.38% 7.72% 

Geothermal 
Int. Rate of Rtm % 6.26% 4.40% 4.92% 5.28% 4.19% 
IRR - Equity % 17.01% 3.28% 4.71% 6.90% 2.47% 

Hydro 
Int. Rate of Rtm % 6.10% 6.16% 5.50% 6.10% 5.50% 
IRR - Equity % 8.57% 7.98% 6.39% 8.57% 6.39% 

Solar-Photovoltaic 
Int. Rate of RI,. % 6.08% 3.87% 4.61% 4.96% 3.92% 
IRR - Equity % 25.15% 1.66% 3.48% 4.63% 1.24% 

Solar-Thermal 
Int. Rate of Rtm % 6.12% 3.91% 4.64% 4.99% 3.85% 
IRR - Equity % 25.33% 1.78% 3.59% 4.94% 1.33% 

Wind 
Int. Rate of Rtm % 6.49% 1.81% 4.94% 3.19% 2.47% 
IRR - Equity % 26.09% a 4.68% a a 

CONVENTIONPIL 
Coal 

Int. Rate of Rtm % 6.29% 6.79% 5.93% 6.29% 5.93% 
IRR - Equity % 9.39% 10.10% 7.90% 9.39% 7.90% 

Combinad Cycle 
Int. Rate of Rtn % 6.56% 7.28% 6.07% 6.56% 6.07% 
IRR - Equity % 13.32% 15.60% 10.38% 13.32% 10.38% 

Combustion Turbine 
Int. Rte of Rtm % 6.55% 6.82% 5.70% 6.55% 5.70% 
IRR - Equity % 15.53% 15.32% 9.04% 15.53% 9.04% 

Nuclear 
Int. Rate of Rtm % 6.28% 6.54% 5.77% 6.28% 5.77% 
IRR - Equity % 9.13% 9.01% 7.21% 9.13% 7.21% 

a Internal Rate of Return-Equity cannot be calculated for these cases because the equity cash flow profile is 
such that no discount rate will give a zero net present value over the entire life of the project. 
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Table B.8
 
Summary of Alternative Minimum Tax Results:
 

Internal Rate of Return and Internal Rate of Return-Equity,
 
Nonutility Generators 

Alternative 
GENERATING Alternative Carry Ferward Min. Tax and 
ALTERNATIVE Reference Minimum Tax of Tax Losses Carry Forward 

RENEWABLES 
Biomass-Plantation 

Int. Rate of Rtm % 7.93% 5.43% 1.14% 1.14% 
IRR - Equity % 27.21% 9.55% a a 

Biomass-Waste 
Int. Rate of Rtrvi % 7.28% 5.63% 6.13% 5.40% 
IRR - Equity % 17.38% 7.44% 8.59% 6.36% 

Geothermal 
Int. Rate of Rtm % 6.26% 4.37% 3.97% 3.65% 
IRR - Equity % 17.01% 1.73% 1.99% 0.69% 

Hydro 
Int. Pate of Rim % 6.10% 5.53% 5.61% 5.44% 
IRFl - Equity % 8.57% 6.59% 6.73% 6.26% 

Solar-Photovoltaic 
Int. Rate of Rim % 6.08% 3.94% 3.42% 3.15% 
IRR . Equity % 25.15% a 0.28% a 

Sotar-Thermal 
Int. Rate of Rtm % 6.12% 3.98% 3.46% 3.19% 
IRR - Equity % 25.33% a 0.41% a 

Wind 
Int. Rate of Rtm % 6.49% 4.19% 1.54% 1.54% 
IRR - Equity % 26.09% a a a 

CONVENTIONAL 
Coal 

Int. Rate of Rtm % 6.29% 6.08% 6.17% 6.04% 
IRR - Equity % 9.39% 8.56% 8.75% 8.35% 

Combined Cycle 
Int. Rate of Rtm % 6.56% 6.43% 6.54% 6.42% 
IRR - Equity % 13.32% 12.64% 13.12% 12.52% 

Combustion Turbine 
Int. Rate of Rtm % 6.55% 6.16% 6.43% 6.14% 
IRR - Equity % 15.53% 13.35% 14.37% 13.15% 

Nuclear 
Int. Rate of Rtm % 6.28% 5.89% 5.89% 5.75% 
IRR - Equity % 9.13% 7.76% 7.58% 7.20% 

a Internal Rate of Retum-Equity cannot be calculated for these cases because the equity cash flow profile is 
such that no discount rate will give a zero net present value over the entire life of the profect. 
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Reference 

Capital 

1.82 

Table B.9 
Levelized Cost Components (€/kWh), 

Blomass/Dedicated Plant 

O&M Cost Fuel Cost Fed. Tax State/Local 

0.84 3.57 -0.12 0.22 

Prop. Tax 

0.48 

Tax Credit 

-0.75 

Total Cost 

6.05 

No Taxes 1.80 0.84 3.57 0.00 0.00 0.00 0.00 6.21 

No Property Tax 1.82 0.84 3.57 -0.12 0.22 0.00 -0.75 5.57 

No Input Taxes 1.69 0.84 3.57 -0.14 -0.03 0.45 -0.75 5.63 

-- No State Income Tax 1.83 0.84 3.57 -0.11 0.24 0.48 -0.75 6.09 

No Fed Tax/Credits 1.92 0.84 3.57 0.00 0.28 0.48 0.00 7.08 

Tax Life = Book 1.92 0.84 3.57 -0.06 0.23 0.48 -0.75 6.22 

No Tax Credits 1.82 0.84 3.57 0.29 0.29 0.48 0.00 7.29 

CWIP 1.82 0.84 3.57 -0.11 0.22 0.48 -0.75 6.06 

Flow-Thru Txes 1.93 0.84 3.57 -0.10 0.22 0.48 -0.75 6.19 

No Fuel Adj. Clause 1.82 0.84 3.57 -0.12 0.22 0.48 -0.75 6.05 



Table B.10 
Levelized Cost Components (€/kWh), 

Biomass/Waste Wood 
Capital O&M Cost Fuel Cost Fed. Tax State/Local Prop. Tax Tax Credit Total Cost 

Reference 1.82 0.84 2.82 0.29 0.26 0.48 0.00 6.49 

No Taxes 1.80 0.84 2.82 0.00 0.00 0.00 0.00 5.46 

No Property Tax 1.82 0.84 2.82 0.29 0.26 0.00 0.00 6.02 

No Input Taxes 1.69 0.84 2.82 0.27 0.05 0.45 0.00 6.11 

No State Income Tax 1.83 0.84 2.82 0.29 0.20 0.48 0.00 6.46 

No Fed Tax/Credits 1.92 0.84 2.82 0.00 0.24 0.48 0.00 6.29 

Tax Life = Book 1.92 0.84 2.82 0.35 0.27 0.48 0.00 6.67 

No Tax Credits 1.82 0.84 2.82 0.29 0.26 0.48 0.00 6.49 

CWIP 1.82 0.84 2.82 0.29 0.26 0.48 0.00 6.50 

Flow-Thru Taxes 1.93 0.84 2.82 0.31 0.26 0.48 0.GO 6.63 

No Fuel Adj. Clause 1.82 0.84 2.82 0.29 0.26 0.48 0.00 6.49 



Table B. 1
 
Levelized Cost Components (o/kWh),
 

Reference 

Capital 

2.14 

O&M Cost 

2.90 

Geothermal 

Fue; Cost Fed. Tax 

0.00 0.24 

State/Local 

0.26 

Prop Tax 

0.63 

Tax Credit 

0.00 

Total Cost 

6.16 

No Taxes 2.39 2.90 0.00 0.00 0.00 0.00 0.00 5.29 

No Property Tax 2.14 2.90 0.00 0.24 0.26 0.00 0.00 5.53 

a) 
No Input Taxes 

No State Income Tax 

2.00 

2.18 

2.90 

2.90 

0.00 

0.00 

0.23 

0.26 

0.04 

0.22 

0.59 

0.63 

0.00 

0.00 

5.75 

6.19 

No Fed TaxlCredits 2.50 2.90 0.00 0.00 0.27 0.63 0.00 6.30 

Tax Life = Book 2.55 2.90 0.00 0.46 0.30 0.63 0.00 6.84 

No Tax Credits 2.14 2.90 0.00 0.24 0.26 0.63 0.00 6.16 

CWIP 2.14 2.90 0.00 0.24 0.26 0.63 0.00 6.17 

Flow-Thru Taxes 2.57 2.90 0.00 0.19 0.25 0.63 0.00 6.54 

No Fuel Adj. Clause 2.14 2.90 0.00 0.24 0.26 0.63 0.00 6.16 



Reference 

Capital 

1.62 

Table B.12 
Levelized Cost Components (0/kWh), 

Hydro 

O&M Cost Fuel Cost Fed. Tax State/Local 

0.34 0.00 0.30 0.08 

Prop. Tax 

0.56 

Tax Credit 

0.00 

Total Cost 

2.90 

No Taxes 1.73 0.34 0.00 0.00 0.00 0.00 0.00 2.07 

No Property Tax 1.62 0.34 0.00 0.30 0.08 0.00 0.00 2.34 

03 
40-

No Input Taxes 

No State Income Tax 

1.52 

1.65 

0.34 

0.34 

0.00 

0.00 

0.28 

0.31 

0.05 

0.03 

0.52 

0.56 

0.00 

0.00 

2.71 

2.88 

No Fed TaxlCredlts 1.82 0.34 0.00 0.00 0.07 0.56 0.00 2.79 

Tax Life = Book 1.83 0.34 0.00 0.41 0.10 0.56 0.00 3.24 

No Tax Credits 1.62 0.34 0.00 0.30 0.08 0.56 0.00 2.90 

CWIP 1.63 0.34 0.00 0.30 0.08 0.56 0.00 2.91 

Flow-Thru Taxes 1.86 0.34 0.00 0.37 0.09 0.56 0.00 3.22 

No Fuel Adj. Clause 1.62 0.34 0.00 0.30 0.08 0.56 0.00 2.90 



Table B.13
 
Levelized Cost Components (€/kWh),
 

Solar/Photovoltaic 

Capital O&M Cost Fuel Cost Fed. Tax State/Local Prop Tax Tax Credit Total Cost 

Relerence 22.28 0.47 0.00 2.26 0.42 6.95 0.00 32.37 

No Taxes 25.07 0.47 0.00 n.00 0.00 0.00 0.00 25.53 

No Property Tax 22.28 0.47 0.00 2.26 0.42 0.00 0.00 25.43 

No Input Taxes 20.78 0.47 0.00 2.13 0.36 6.49 0.00 30.23 

c No State Incom3 Tax 22.74 0.47 0.00 2.49 0.03 6.95 0.00 32.68 

No Fed Tax/Credlts 26.18 0.47 0.00 0.00 0.55 6.95 0.00 34.14 

Tax Life = Book 26.85 0.47 0.00 4.70 0.89 6.95 0.00 39.85 

No Tax Credits 22.28 0.47 0.00 2.26 0.42 6.95 0.00 32.37 

CWIP 22.28 0.47 0.00 2.27 0.42 6.95 0.00 32.39 

Flow-Thru Taxes 26.89 0.47 0.00 1.81 0.36 6.95 0.00 36.48 

No Fuci Adj. Clause 22.28 0.47 0.00 2.26 0.42 6.95 0.00 32.37 



Table B.14 
Levelized Cost Components (€/kWh), 

Solar/Thermal 

Capital O&M Cost Fuel Cost Fed. Tax State/Local Prop Tax Tax Credit Total Cost 

Reference 9.83 2.10 0.00 1.00 0.33 3.06 0.00 16.33 

No Taxes 11.06 2.10 0.00 0.00 0.00 0.00 0.00 13.17 

No Property Tax 9.83 2.10 0.00 1.00 0.33 0.00 0.00 13.27 

No Input Taxes 9.17 2.10 0.00 0.94 0.16 2.86 0.00 15.24 

No State Income Tax 10.04 2.10 0.00 1.10 0.16 3.06 0.00 16.46 

No Fed Tax/Credits 11.55 2.10 0.00 0.00 0.38 3.06 0.00 17.10 

Tax Life = Book 11.85 2.10 0.00 2.08 0.53 3.06 0.00 19.62 

No Tax Crdits 9.83 2.10 0.00 1.00 0.33 3.06 0.00 16.33 

CWIP 9.84 2.10 0.00 1.01 0.33 3.06 0.00 16.34 

Flow-Thru Taxes 11.87 2.10 0.00 0.80 0.30 3.06 0.00 18.14 

No Fuel Adj. Clause 9.83 2.10 0.00 1.00 0.33 3.06 0.00 16.33 



Table B.15
 
Levelized Cost Components (€/kWh),
 

Reference 


No Taxes 


No Property Tax 

No Input Taxes 

a) 
No State Income Tax 

No Fed Tax/Credits 

Tax Life = Book 

No Tax Credits 

CWIP 

Flow-Thru Taxes 

No Fuel Adj. Clause 

Capital 

2.44 

2.72 

2.44 

2.27 

2.49 

2.84 

2.91 

2.44 

2.44 

2.91 

2.44 

O&M Cost 

0.93 

0.93 

0.93 

0.93 

0.93 

0.93 

0.93 

0.93 

0.93 

0.93 

0.93 

Wind
 

Fuel Cost Fed. Tax 


0.00 -0.13 

0.00 0.00 

0.00 -0.13 

0.00 -0.15 

0.00 -0.11 

0.00 0.00 

0.00 0.12 

0.00 0.28 

0.00 -0.13 

0.00 -0.18 

0.00 -0.13 

State/Local 

0.04 

0.00 

0.04 

-0.03 

0.07 

0.13 

0.09 

0.12 

0.04 

0.04 

0.04 

Prop. Tax 

0.78 

0.00 

0.00 

0.73 

0.78 

0.78 

0.78 

0.78 

0.78 

0.78 

0.78 

Tax Credit Total Cost 

-0.75 3.30 

0.00 3.65 

-0.75 2.52 

-0.75 3.00 

-0.75 3.40 

0.00 4.68 

-0.75 4.08 

0.00 4.54 

-0.75 3.31 

-0.75 3.73 

-0.75 3.30 



Reference 

Capital 

1.97 

Table B.16 
Levelized Cost Components (0/kWh), 

Coal 

O&M Cost Fuel Cost Fed. Tax State/Local 

1.15 1.74 0.32 0.23 

Prop. Tax 

0.49 

Tax Credit 

0.00 

Total Cost 

5.90 

No Taxes 1.96 1.15 1.74 0.00 0.00 0.00 0.00 4.85 

No Property Tax 1.97 1.15 1.74 0.32 0.23 0.00 0.00 5.41 

No Input Taxes 1.84 1.15 1.74 0.30 0.05 0.46 0.00 5.54 

co No State Incomo Tax 1.98 1.15 1.74 0.33 0.17 0.49 0.00 5.87 

No Fed Tax/Credits 2.08 1.15 1.74 0.00 0.22 0.49 0.00 5.68 

Tax ',e = Book 2.08 1.15 1.74 0.38 0.24 0.49 0.00 6.08 

No Tax Credits 1.97 1.15 1.74 0.32 0.23 0.49 0.00 5.90 

CWIP 

Flow-Thru Taxes 

1.97 

2.10 

1.15 

1.15 

1.74 

1.74 

0.33 

0.34 

0.23 

0.23 

0.49 

0.49 

0.00 

0.00 

5.92 

6.05 

No Fuel Adj. Clause 1.97 1.15 1.74 0.32 0.23 0.49 0.00 5.90 



Table B.17
 
Levelized Cost Components (0/kWh),
 

Combined Cycle 

Capital O&M Cost Fuel Cost Fed. Tax State/Local Prop. Tax Tax Credit Total Cost 

Reference 1.59 0.50 3.06 0.25 0.24 0.42 0.00 6.06 

No Taxes 1.58 0.50 3.06 0.00 0.00 0.00 0.00 5.14 

No Property Tax 1.59 0.50 3.06 0.25 0.24 0.00 0.00 5.65 

No Input Taxes 1.48 0.50 3.06 0.24 0.04 0.39 0.00 5.72 

No State Income Tax 1.60 0.50 3.06 0.26 0.19 0.42 0.00 6.03 

No Fed Tax/Credits 1.68 0.50 3.06 0.00 0.23 0.42 0.00 5.89 

Tax Life = Book 1.68 0.50 3.06 0.30 0.25 0.42 0.00 6.21 

No Tax Credits 1.59 0.50 3.06 0.25 0.24 0.42 0.00 6.06 

CWIP 1.59 0.50 3.06 0.26 0.24 0.42 0.00 6.07 

Flow-Thru Taxes 1.69 0.50 3.06 0.27 0.24 0.42 0.00 6.19 

No Fuel Adj. Clause 1.59 0.50 3.06 0.25 0.24 0.42 0.00 6.06 



Table 6.18 
Levelized Cost Components (€/kWh), 

Combustion Turbine 

Capital O&M Cost Fuel Cost Fed. Tax State/Local Prop. Tax Tax Credit Total Cost 

Reference 2.56 0.52 4.63 0.36 0.33 0.73 0.00 9.13 

No Taxes 2.62 0.52 4.63 0.00 0.00 0.00 0.00 7.77 

No Property Tax 2.56 0.52 4.63 0.36 0.33 0.00 0.00 8.40 

No Input Taxes 2.39 0.52 4.63 0.34 0.06 0.68 0.00 8.61 

o No State Income Tax 2.59 0.52 4.63 0.37 0.27 0.73 0.00 9.10 

No Fed Tax/CredIts 2.77 0.52 4.63 0.00 0.33 0.73 0.00 8.97 

Tax Life = Book 2.81 0.52 4.63 0.49 0.36 0.73 0.00 9.53 

No Tax Credits 2.56 0.52 4.63 0.36 0.33 0.73 0.00 9.13 

CWIP 2.56 0.52 4.63 0.36 0.33 0.73 0.00 9.13 

Flow-Thru Taxes 2.81 0.52 4.63 0.33 0.33 0.73 0.00 9.34 

) No Fuel Adj. Clause 2.56 0.52 4.62 0.36 0.33 0.73 0.00 9.12 



Table B.19
 
Levelized Cost Components (0/kWh),
 

Reference 

Capital 

1.89 

O&M Cost 

2.38 

Nuclear 

Fuel Cost Fed. Tax 

0.46 0.30 

State/Local 

0.25 

Prop. Tax 

0.47 

Tax Credit 

0.00 

Total Cost 

5.75 

No Taxes 1.94 2.38 0.46 0.00 0.00 0.00 0.00 4.78 

No Property Tax 1.89 2.38 0.46 0.30 0.25 0.00 0.00 5.28 

CO 

No Input Taxes 

No State Income Tax 

1.76 

1.91 

2.38 

2.38 

0.46 

0.46 

0.28 

0.31 

0.05 

0.20 

0.44 

0.47 

0.00 

0.00 

5.37 

5.73 

No Fed Tax/Credits 2.05 2.38 0.46 0.00 0.25 0.47 0.00 5.60 

Tax Life = Book 2.05 2.38 0.46 0.39 0.27 0.47 0.00 6.01 

No Tax Credits 1.89 2.38 0.46 0.30 0.25 0.47 0.00 5.75 

CWIP 1.89 2.38 0.46 0.31 0.26 0.47 0.00 5.77 

Flow-Thm Taxes 2.08 2.38 0.46 0.27 0.25 0.47 0.00 5.90 

No Fuel Adj. Clause 1.89 2.38 0.46 0.30 0.25 0.47 0.00 5.75 
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Table C.1
Comparison of Tax Effects on Renewables to Conventionals, 

Investor-Owned Utilities 
(Difference in Levelized Cost Ratio from Average Conventional Cost Ratio) 

Generating Type 

Effect of 
Including 
All Taxes 

and Credits 

Effect of 
Including 

Property Taxes 

Effect of 
Including 

Input Taxes 

Effect of 
Including 

State 
Income Taxes 

Effect of 
Including 

Federal Taxes 
and Credits 

Effect of 
Accelerated 
Depreciation 

Effect of Fed 
Tax Credits 

0 

"I 

n 
C_ 

Average Conventional 

Renewable - Avg. Conventional 
Biomass-Plaotation 

Blomass-Waste 

Geothermal 

Hydro 
Solar-Photovoltaic 

Solar-Thermal 
Wind 

1.194 

-0.220 

-0.005 
-0.030 

0.207 
0.074 

0.046 
-0.288 

1.085 

0.000 

-0.006 
0.029 

0.155 
0.188 

0.146 
0.224 

1.064 

0.010 

-0.002 

0.008 

0.007 
0.007 

0.007 
0.036 

1.005 

-0.011 

0.001 
-0.008 

0.00^ 
-0.014 

-0.013 
-0.034 

1.028 

-0.174 

0.004 
-0.050 

0.009 
-0.08G 

-0.074 
-0.322 

0.965 

0.007 

0.009 
-0.064 

-0.070 
-0.153 

-0.133 
-0.155 

1.000 

-0.170 
0.000 
0.000 

0.000 
0.000 

0.000 
-0.272 

-0 

coCD 
CT 

-

Source: Tables 5.1, 5.3 

Positive values indicate greater barrier (or less incentive) to Renewables than to Conventionals. Negative values indicate greaterincentive (or less barrier) to Renewables than to Conventonals. 



Table C.2
 
Comparison of Ratemaking Effects on Renewables to Conventionals,
 

Investor-Owned Utilities
 
(Difference in Levelized Cost Ratio from Average Conventional Cost Ratic) 

Generating Type 

Average Conventional 

Renewable - Avg. Conventional 

Biomass-Plantation 
Biomass-Waste 
Geothermal 
Hydro 
Solar-Photovohaic 
Solar-Thermal 
Wind 

Effect of Not 
Including CWIP 
in Rate Base 

1.000 

-0.001 
-0.001 
-0.001 
-0.004 
0.000 
0.000 
-0.001 

Effect of
 
Normalizing 


Taxes in Rate Base 


0.990 

-0.012 
-0.011 
-0.047 
-0.090 
-0.102 
-0.089 
-0.104 

Effect of Automatic
 
Fuel Adjustments
 

1.001 

-0.001 
-0.001 
-0.001 
-0.001 
-0.001 
-0.001 
-0.001 

Source: Table 5.2 

Positive values indicate greater barrier (or less incentive) to Renewables than to Conventionals.
 
Negative values indicate greater incentive (or less barrier) to Renewables than to Conventionals.
 



Table C.3
 
Comparison of Tax Effects on Renewables to Conventionals,
 

Nonutility Generators 

(Difference In iRR Ratio from Average Conventional IRR !-iatlo) 

Effect of Effect of Effect of 
Including Effect of Effect ol Effect of Includ- Including Including
All Taxes Including Includling ing State Federal Taxes Alternative 

Generating Type and Credits Property Taxes Input Taxes Income Taxes and Credits Minimum Tax 

Average Conventional 0.607 0.815 0.851 0.991 0.937 0.957 

Renewable - Avg. Conventional 

0 Biomass-Plantation 0.921 -0.006 -0.022 0.060 4.619 -0.272 
Biomass-Waste 0.103 0.009 0.008 0.017 0.125 -0.183 
Geothermal 0.218 -0.001 0.020 0.027 0.354 -0.210 
Hydro 0.102 0.010 0.080 0.007 0.053 -0.049 
Solar-Photovoltaic 0.291 -0.030 0.072 0.033 0.445 -0.248 
Solar-Thermal 0.280 -0.029 0.063 0.033 0.441 -0.246 
Wind 0.740 -0.065 0.030 .064 2.644 -0.312 

Source: Table 6.1 
Positive values indicate greater incentive (or less barrier) to Renewables than to Conventionals. Negative values indicate greater 
barrier (or less incentive) to Renewables than to Conventionals. 



Table C.4
 
Comparison of Tax Effects on Renewables to Conventionals,
 

Nonutility Generators
 
(Difference InChange InIRR from Change InIRR for Avg. Conventionals)
 

Generating Type 

Average Conventional 

Renewable - Avg. Conventional 
Biomass-Pl-ntation 
Biomass-Waste 
Geothermal 
Hydro 
Solar-Photovoltaic 
Solar-Thermal 
Wind 

Source: Table 6.1 

Effect of 
Including 
All Taxes 

and Credits 

Effect of 
Including 

Property Taxes 

Effect of 
Includling 

Input Taxes 

Effect of Inciud-
ing State 

Income Taxes 

Effect of 
Including 

Federal Taxes 
and Credits 

Effect of 
Including 

Aiternative 
Minimum Tax 

-4.24% -1.47% -1.13% -0.06% -0.44% -0.28% 

6.98% 
1.26% 
2.69% 
1.73% 

-0.40% 
-0.08% 
-0.20% 
0.18% 

-0.50% 
-0.07% 
0.05% 
0.68% 

0.44% 
0.12% 
0.18% 
0.05% 

6.94% 
0.86% 
2.08% 
0.37% 

-2.22% 
-1.37% 
-1.57% 
-0.29% 

3.41% 
3.30% 
5.91% 

-0.53% 
-0.53% 
-0.69% 

0.52% 
0.44% 
0.25% 

0.23% 
0.23% 
0.40% 

2.47% 
2.46% 
5.12% 

-1.86% 
-1.85% 
-2.03% 

Positive values indicate greater incentive (or less barrier) to Renewables than to Conventionals. Negative values indicate greaterbarrier (or less incentive) to Renewables than to Conventionals. 
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Federal Energy Regulatory Commlson § 365.3 

SUBCHAPTER T-REGULATIONS UNDER SECTION 32 OF THE 
PUBUC UTILITY HOLDING COMPANY ACT OF 1935 

PART 365-FIUNG REQUIREMENTS
AND MINISTERIAL PROCEDURES
FOR PERSONS SEEKING EXEMPT 
WHOLESALE GENERATOR STATUS 

Sec. 
365.1 Purpose. 
365.2 Definitions. 
365.3 Contents of applicaticn and procedure

for filing. 
365.4 Effect of fing. 
365.5 Commission action, 
365.6 	 Notification of Commissijn action to 

the Securities and Exchange Commis-sion. 
365.7 Procedure for notifying Commission of 

material change in facts, 
AL'rmoRrrv: 15U.S.C. 79. 
SOURcE. Order 550. 18 FR 8906. Feb. 18, 1993.

unless otherwise noted, 

§*365.1 Purpose. 
The purpose of part 365 is to imple-

ment section 32 of the Public Utility
Holding Company Act of 1935. as added 
by section 711 of the Energy Policy Act 
of 1992. 

§365.2 Definitions. 

(a) For the purpose of this part terms 
will have the same meaning as defined 
in the Public Utility Holding Company
Act of 1935. as amended by the Energy
Policy Act of 	1992. except as provided
in paragraph (b)of this section. 

(b) For the purpose of this part: 
(1)Commission means the Federal En-

ergy Regulatory Commission; and 
2)Receipt of an applicationmeans the 

date that the Commission receives the 
application and the applicable filing
fee. ifany: and 

(3) Affected State commission means 
the State commission of each state in
which a generating facility owned and/ 
or operated by the applicant is located;
each State commission regulating the 
retail rates of an electric utility that
will purchase power from the appli-
cant, if known at the time of applica-
tion: and. each State commission regu-
lating a retail utility that is affiliated 
with the applicant, 

*365.3 Contents of application and 
Procedure for filing.

(a) A person seeking status as an ex
empt wholesale generator (applicant) 
must file with the Commission. and 
serve on the Securities and Exchange
Commission and any affected State 
commission, the following: 
(1) A sworn statement, by a representative legally authorized to 	 bind 

the applicant, attesting to any facts or 
representations presented to dem
onstrate eligibility for EWC status. in
cluding:


(i) 	 A representation that the appli
cant is engaged directly, or indirectly
through one or more affiliates as de
fined in section 2(a)(11)(B) of the Public 
Utility Holding Company Act of 1925,
and exclusively in the business of own
ing or operating, or both owning and 
operating, all or part of one or more el
igible facilities and selling electric en
ergy at wholesale: 

(it) Any =xceptions for foreign sales 
of power at retail: and 

(iii) If the applicant intends to sat
isfy the "and selling electric energy at 
wholesale" requirement of paragraph
(a)(l)(i) as a person engaged exclusivelyin operating all or part of one or more 
eligible facilities, a representation that 
the operator has an agency relation
ship with the person (or persons) who 
sells electric energy at wholesale from 
the eligible facility (or facilities). 

(2) A brief description of the facility
 
or facilities which 
are or will be eligi
ble facilities owned and/or operated by

the applicant including:
 
(i)The related transmission inter

connection components; 
(ii)Any lease arrangements involving

the facilities, including leases to one or 
more public utility companies: and 
(iii)Any electric utility company 

that is an affiliate company or associ
ate company of the applicant.

(b) If a rate or charge for, or in con
nection with. the construction of a fa
cility described in paragraph (a)(2) of 
this section. or for electrc energy pro
duced by a facility described in para
graph (a)(2) of this section (other than 
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any portion of a rate or charge which 
represents recovery of the cost of a 

waswholesale rate or charge). in effect 

under the laws of any State on October 
24. 1992. or if any portion of a facility 
described in paragraph (a)(2) of this 
section is owned or operated by an 
electric utility company that is an af-
filiate or associate company of the ap-
plicant. tne applicant must also file a 
copy of a specific determination from 
every State commission having jutis-

diction over any such rate or charge. or 
if the rat", or charge is a rate or charge 
of an affiliate of a registered holding 
company. a specific determination 
from every State commission having 
jurisdiction over the retail rates and 
charges of the affiliates of the reg
istered holding company, that allowing 
the facility to be an eligible facility: 

(1) Will benefit consumers, 
(2) Is in the public interest, and 
(3) Does not violate State law. 
(c) Applications for exempt wholesale 

generator status must also include a 

18 CFR Ch. I (4-1-94 Edition) 

Any person desiring to be heard concerning 
the application for exempt wholesale genera
tor status should file a motion to intervene 
or comments with the Federal Energy Regu
latory Commission. 825 North Capitoi Street, 
NE.. Washington. DC 20426. in accordance 
with 11385.211 and 385.214 of the Comm:ssior. s 
Rules of Practice and Procedure. The Corn. 
mission will limit its consideration of com
menta to those that concern tne adequacy or 
accuracy of the application. All such rro

or be.tions and comments should be filed on 
fore and must be served on the appli
cant. Any person wishing to become a party 
must file a motion to inrrvene. Copies of 
this filing are on file wtui the Commission 
and are available for public inspection 
[Order 550. 58 FR 8906. Feb. 18. 1993. asApramended by Order 550-A. 58 FR 2125.. 20. 

19931 

§3W.4 Effect of filing. 
A person applying in good faith for a 

Commisaion determination of exempt 
wholesale generator status will be 
deemed to be an exempt wholesale gen
erator from the date of receipt of tne 
application until the date of Comn-.:s

copy of a notice of the application suit-§365.5. 
able for publication in the 7EDERAL 
REGISTER The notice must state thc 
applicant's name, the date of the appli
cation, and a brief nescription of the 
applicant and the facility or facilities 
which are or will be eligible facilities 
owned and/or operated by the appli-
cant. The applicant must also submit a 
copy of its notice or. a 3 " diskette in 
ASCII format. Each diskette must be 
clearly nmarked with the name of the 
applicant and the wordsbe "noticein the follow-of filing." The notice must 
ing form: nwill 
ing form: 
iName of Applicant)
Docket No. EG-

Notice of Application for Commision Deter
mination of Exempt Wholesale Generator 
Status 
On (date application was filed. andmcname 

address of applicant) filed with the Federal 
Energy Regulatory Commission an applica-
tion for determination of exempt wholesale 
generator status pursuant to part 365 of the 
Commirion's regulations.

[Brief description of the applicant and the 
facility or facilities which are or will be eli
gible facilities owned and/or operated by the 
applicant. including reference and citation 
to any applicable State commission doter-
minations.] 

0365.5 Commisuion action. 

If the Commission has not issue'! an 
order granting or denying an appl:ca
tion within 60 days of receipt of the ap
plication. the application will be 
deemed to have been granted. 

3685.6 Notiflation of Commission ac. 
tion to the Securities and Exchange 
Commlion. 

The Secretary of the Commission 
notify the Securities and Exchange 

Commission whenever a person is de

ermned to be an exempt wholesale 
generator. 

§3685.7 Procedure for notifying Com. 
miLion of material change in facts. 

If there is any material change in 
facts that may effect an EWG's eligi
bility for EWG status under section 32 
of the Public Utility Holding Company 
Act of 1r.5. the EWG must within 60 
days: apply for a new determination of 
EWG status: file a written explanation 

of why the material change in facts 
does not affect the EWG's status: or 
notify the Commission that it no 
longer seeks to maintain EWC status. 
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ENERGY POLICY ACT OF 1992 
PUHCA AND ELECTRIC TRANSMISSION PROVISIONS 

Last week, Congress approved the Energy Policy Act of 1992, H.R. 776 (the "Energy
Bill" or the "Bill"). The Bill creates a new class of wholesale-only electric generators 
"exempt wholesale generators" (EWGs)  which are exempt from the Public Utility
Holding Company Act (PUHCA). If signed into law by President Bush as anticipated, the 
Energy Bill will dramatically enhance competition in U.S. wholesale electric generation
markets, including broader participation by subsidiaries of electric utilities and holding
companies. The Bill will also open up foreign markets by exempting companies from 
PUHCA with respect to retail sales as well as wholesale sales. 

Under the Bill, EWG status can only be obtained from FERC, on a case-by-case basis,
and not from the SEC. Since FERC retains jurisdiction under the Federal Power Act (FPA) 
over the rates and certain financial transactions of EWGs, the Bill effectively centralizes 
regulation of EWGs at FERC. However, states must approve EWGs consisting of wholly or 
partially rate-based assets and EWG sales to utility affiliates, as well as the prudency of 
utility purchases of wholesale power. (The SEC maintains certain jurisdiction over 
registered holding companies [RHCs] and non-EWGs.) 

Unlike "qualifying facilities" (QFs)
under the Public Utility Regulatory 
Policies Act (PURPA), which partially 
deregulated the generation sector, EWG 
status will not be subject to restrictions 
relating to type of fuel, maximum size,
technology or permissible utility 

ownership. EWGs will remain subject 
to regulation of wholesale power rates 
by the Federal Energy Regulatory 
Commission (FERC) under the Federal 
Power Act (FPA) and to state regulation, 
as further discussed below. However, 
the PUHCA exemption will enable 
EWGs to obtain project financing 

T s i i for the private use of 
McDermott, Will & Emery clients and other 
recipients and should not be construed as legal 
advice. It may be considered advertising under 
the rules regulating the legal profession. It is 
qualified in its entirety by the actual text of theEnergy Bill and the interpretations herein are 
subject to revision in light of the Bill's legislative 

history (as it becomes available) and of 
interpretations, decisions, rules or orders of 
concenedgovernmentaland judicialauthorities.
This material may be copied and distributed or
quotedorotherwisereproducedifcreditisgiven 
to the source,. Copyright 1992, McDermott, Will 
&Emery. 
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without the necessity for sponsors to relinquish control in order to avoid PUHCA's 
regulation of upstream owners. 

The Bill's implementation will be affected by a series of federal and state agency 
proceedings, although EWG transactions can and will proceed in the interim. Assuming 
the Bill is enacted into law, FERC is expected to promptly initiate rulemakings regarding 
eligibility for EWG status, transmission acce..,ss and "full cost" transmission pricing. States 
will consider the competitive, financial and reliability impacts of purchased power from 
EWGs and other suppliers on state-regulated utilities and procedures for pre-approval of 
purchased power. And the SEC will initiate rulemakings on RHC investments in EWGs 
and foreign utility companies. 

PUHCA REFORM PROVISIONS 

(1) 	 "ELIGIBLE FACILITIES" 

An EWG must be engaged directly or indirectly through affiliates exclusively in the 
ownership and/or operation of "eligible facilities". An "eligible facility" is an electric 
generation facility whose output is sold nnly at wholesale. Except for "hybrid" facilities 
(described below), any sale of electric output at retail would vitiate EWG status. In 
contrast, QFs (and foreign utility companies - see below) can sell at retail and be exempt 
from PUHCA, although they may be subject to applicable state utility law. 

(a) 	 LEASES. An "eligible facility" also includes a facility which is leased to a public 
utility. However, a lease by an EWG is treated as a sale of electricity for purposes 
of FERC rate regulation under the FPA and thus must be approved by FERC as 
"just and reasonable," as must rates for wholesale sales of electricity by EWGs. 
The lease provision presumably does not, however, alter the ability of "passive" 
financing lessors to escape either PUHCA or FERC regulation under existing law, 
but is intended to prevent circumvention of FERC rate jurisdiction by leases which 
are in essence sales of electricity. 

(b) 	 RATE-BASED FACILITIES AND HYBRIDS. State commission approval is 
required if the facility was included in rate-base as of the date of enactment. A 
"hybrid" facility - owned in part by an "affiliate" or "associate company" (as 
defined in PUHCA) which is a public utiity under PUI-ICA and in part by a non
utility - may also be an EWG with state commission approval. The Bill thus 
gives states power to block utilities from selling existing ratebase generation assets 

2 



BULLETIN
 

or spinning-off such essets into separate non-regulated EWG subsidiaries (cf. the 
CMS Midland repowering project, a QF but the subject of state commission 
opposition). 

(2) 	 OBTAINrTNG EWG STATUS 

EWG status can only be obtained on the basis of a FERC order issued on a case-by-case 
basis. FERC is to issue implementing regulations within 12 months but may act by order 
in the interim. (It is likely that FERC will enact rules permitting EWG and market-based 
rate approvals to be obtained in a single proceeding.) FERC may approve EWG status for 
facilities regardless of whether construction has commenced or been completed. Thus, as 
in the case of QFs, confirmation of EWG status prior to commencement of construction can 
be obtained. Also, non-QFs presently in construction or operation can obtain EWG status. 

The Bill imposes a relatively tight deadline for FERC action to confirm EWG status -
FERC must act within 60 days of the date an application is deemed to be complete - and 
further provides that a person filing an application for EWG in good faith is deemed to be 
an EWG until FERC acts. Together, these provisions enable parties to pursue EWG 
projects without una ue regulatory delay or uncertainty. (Note that under FERC precedent 
an application is not "deemed complete" until all information requested by FERC has been 
received.) 

(3) 	 UTILITY PARTICIPATION 

Electric utility companies and companies which are exempt holding companies or 
registered holding companies (RHCs) under PUHCA may own up to 100% of EWGs, 
wherever located. The Bill thus provides for substantial utility involvement in the 
wholesale power industry, subject to certain restrictions on utility asset spin-offs 
(discussed above) and RHC financings and contracts and affiliate transactions (below). 

(a) 	 IMPACTS ON PURPA UTILITY OWNERSHIP TEST. No change is made to the 
PURPA QF utility ownership limitation. However, the Bill provides that EWG 
ownership does not constitute utility ownership for purposes of the 50% limit, 
although an EWG will be an "electric utility" under the FPA. 

(b) 	 RESIDUAL SEC IURISDICTION OVER RHCS. Companies which are exempi 
holding companies may own EWGs without restriction under PUHCA. RHCs do 
not need SEC approval to acquire or own interests in EWGs. However, RHCs' 
sales of securities to finance EWGs or guarantees of EWG securities, as well as any 
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contractual relationship with EWGs, require prior SEC approval. Under the Bill, 

such approval is to be granted regardless of where the EWG is located and 

without consideration of whether the investment is "incidental" to the RHC's 

public utility business, unless the SEC finds that an EWG investment would have 

a "substantial adverse effect" on the RHC system's financial i:-tegrity (as further 

defined in the Bill). The SEC must make such a finding, in the case of such sales 

or guarantees of securities, within 120 days of filing of a declaration with the SEC, 

and is to promulgate implementing rules within 6 months of the enactment date. 

(c) 	 AFFILIATE SALES. 

(i) 	 State approval. The Bill generally prohibits electric utilities from purchasing 

from an affiliated EWG, but permits such purchascs on the basis of case-by

case State approval. Such approval is required from each state commission 

with regulatory authority over the purchasing utility's retail rates. The state 

commission must find that it has sufficient access to information, books and 

records and that the transaction in the public interest. The specific findings 

required include whether the transaction would provide an unfair 

competitive advantage due to the affiliation. 

Companies not subject to state retail rate regulation, such as many electric 

cooperatives and municipalities, may also purchase from affiliated EWGs 

unless the electricity is to be resold to an affiliate (in which case approval of 

the affiliate's state regulator, if any, is required). "Reciprocal arrangements" 

with non-affiliates (such as "daisy-chaining") intended to circumvent the 

provisions of the bill are also prohibited. 

(ii) 	 FERC rateapproval. The fact that sales to affiliates may be permitted does 

not mean that the rates for such sales will be approved by FERC. The Bill 

specifically amends the FPA to provide that an EWG's rates are unlawful if 

FERC finds, after notice and opportunity for a hearing, that they reflect an 
"undue preference or advantage" received from an affiliated electric utility. 

(4) 	 STATE APPROVAL OF UTILITIES" WHOLESALE POWER PURCHASES 

Under existing law, FERC has exclusive authority to set wholesale rates but states have 

authority over utilities' power planning decisions, in part through their authority to allow 

or deny recovery of associated costs in retail rates. Building on this authority, the Bill 

directs states to determine within one year of the enactment date whether to institute 
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advance approval requirements for wholesale power purchases not only from EWGs, but 
also from QFs and other utility purchased power sources. 

The relevant state proceedings will be critical to the future development of EWGs and 
QFs. States are to consider cost of capital and rate impacts of purchases of long-term 
wholesale power, as compared with utility construction of new facilities; whether EWGs' 
leveraged capital structure "threatens reliability or provides an unfair advantage for 
[EWGs] over" utilities; and whether to require reasonable assurance of fuel supply for 
wholesale power providers. Each of these issues could be troublesome for the EWG 
industry, depending on the outcome of the state proceedings. However, the formulation in 
the Bill is preferable to proposals which had been made to require certain debt/equity 
ratios or other mandatory restrictions. In addition, the one-year dock helps to insure that 
state approval standards will be established, and the relevant uncertainties resolved, 
within a reasonable time-frame. 

(5) STATE ACCESS TO BOOKS AND RECORDS 

The Bill give states authority, upon written order, to examine the books and records of 
electric utilities unuer its jurisdiction (a right most states have under existing law) but also 
to examine the books and records of any EWG selling to such utilities and any utility or 
holding company affiliate. States are not to disclose "trade secrets or sensitive commercial 
information". Such access is material to states' approval of affiliate purchases and 
wholesale power purchase decisions (above). 

(6) PURPA IMPACTS 

Tt is unlikely that QFs' mandatory utility purchase and interconnection obligations will 
continue to provide a competitive advantage for QFs over EWGs in today's wholesale 
power marketplace. States may be expected to accelerate the trend toward all-source 
bidding in the context of least cost planning, in which QFs and EWGs compete to be the 
lowest-cost bidder. Unless substantial credit is given, for example, to renewable fuels in 
the form of environmental adders, a QF has no inherent advantage in competing for long
term energy or capacity contracts. 

In fact, EWGs will have certain competitive advantages in relation to QFs under 
PURPA. EWG status will not be restricted with respect to fuel, size, or technology. In 
contrast, PURPA requires use of biomass, renewable energy or waste as fuel for small 
power production facilities, ccnta.ins maximum size limits for hydro and biomass-powered 
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facilities, and effectively limits cogereration facilities' size and technology by imposing 
minimum thermal use (operating) and fuel efficiency stmdards. 

In addition, electric utilities and holdi--g companies may own up to 100% of an EWG,
whereas the 50% restriction on utility ownership of QFs is unchanged. Yet because EWGs, 
like QFs, will be exempt from PUHCA, they will generally be able to be project financed 
and the sponsors can retain control of the project without regard to PUHCA's restrictions 
on upstream ownership, financing and geographical integration of utility facilities. 

EWGs will have certain disadvantages as well. As noted above, EWGs will not be 
entitled to the QF exemption from the Federal Power Act (FPA) and hence their rates and 
certain financing transactions will continue to be regulated by FERC. EWGs will also 
continue to be subject to any state utility laws applicable to wholesale generators' financing 
or organization, from which QFs are exempt. (However, FERC has streamlined its 
regulation of sales made at market-based rates and certain states, like Massachusetts, have 
waived or streamlined state regulation.) 

Unlike EWGs, QFs will be able to make retail sales of electricity, subject to state law a 
to whether the sale subjects the seller to state utility regulation (the PURPA state law 
exemption does not apply to such sales). Thus dual wholesale-retail sales and certain 
niche fuel and technology strategies will be the principal province of QFs. 

(7) FOREIGN UTILiTY EXEMPTION 

The Bill broadly exempts from PUTHCA "foreign utility companies" - companies
owning electric or naturalgas facilities whether for wholesale or retailsales which do not 
involve U.S. consumers. Exempt holding companies and RHCs under PUHCA are 
specifically authorized to own such foreign utility companies, subject in the case of RHCs 
to SEC review of the financial impacts of such ownership on affiliates and ratepayers but 
excluding any geographic or diversification-related barrier. In the case of investment in 
foreign utility companies by affiliates of utilities or holding companies, however, states 
must certify to the SEC their ability to protect ratepayers from negative financial 
consequences unless a previous decision to this effect had been made. Public utility
companies (i.e., here, gas and electric utilities) are generally prohibited from pledging their 
credit to support investments by affiliates in foreign utility companies. 
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TRANSMISSION PROVISIONS 

The Energy Bill provides FERC with broad authority to mandate transmission access, 
and thus has the potential to open up the interstate transmission grid to the new class of 
EWGs as well as others engaged ;n wholesale power transactions. 

Under the Bill, any electric utility or any other person generating wholesale electric 
energy, may apply to FERC for an order requiring a utility to transmit such energy, 
including enlargement of relevant facilities. This languagc includes PURPA QFs in the 
scope of parties that can apply for such orders, contrary to recent FERC decisions 
interpreting the availability of transmission access in the context of utility mergers. 

The predicate for an application for a mandatory transmission order is refusal of a 
request that the utility wheel on a voluntary basis. Utilities must provide a detailed 
explanation of any such refusal within 60 days of such a request. FERC is to promulgate 
rules within 1 year of the enactment date requiring annual information filings by 
transmitting utilities concerning potentially available transmission capacity and known 
constraints. 

it is important to note that the Bill authorizes, but does not require, FERC to order 
wheeling in response to an application (although FERC clearly favors opening up the 
interstate grid to competition). FERC could not order wheeling if to do so would impair 
the transmitting utility's reliability of service. FERC is flatly prohibited from ordering 
wheeling to end users (retail wheeling) or wheeling to any entity other than a 
municipality, existing electric cooperative or Federal power marketing agency or a 
traditional retail utility - i.e., an entity that has an obligation to provide service under 
state or local law. 

The Bill opts for full costing of transmission service and express concern for native load 
ratepayers, while leaving resolution of what constitutes full cost in a particular case to 
specific FERC proceedings. FERC is to establish rates for mandated transmission which 
permit recovery of "all costs,... including.., an appropriate share, if any, of legitimate, 
verifiable and economic csts, taking into account any benefits to the transmission system" 
and costs of facilities construction. Rates must not assign transmission costs to the utility's 
existing wholesale, retail and transmission customers (hence existing transmission 
customers would be protected). 

Foraddittonal information (includinga copy of the PUB A and transmission 
provisions of the Bill) or to discuss particularissues, please call 202/887-8000 
and ask to speak with a member of the Project Finance Group. 
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1992 Energy LegislationCreates 
Major New Opportunities 

1 0 1 lhe Energy Policy Act of 
1992 (the "Energy Act" or 
the "Act") introduces the 

most sweeping set of legislative 
changes in more than a decade re-
garding how the United States will 
meet its future energy require-
ments. Building in part upon the 
trailblazing regulatory framework 
created by the Public Utilitv Regu-
latorv Policies Act of 1978 
("PURPA" the Act embraces sev-
eral new deregulation and incen-
tive approaches which promise to 
expand greatly the opportunities 
for development of independent 
electric generation. 

The Act exempts a new class of 
wholesale-only generators

known as "exempt wholesalegen-
erators" or "EWGs" - from regu-
ation under the Public Utility 

Holding Company Act ("PUHCA"j. 

EWG status is not dependent
upon meeting the definitional pre-

upon eetinrequisites tc the PUHCA exemp-
tion granted to qualifying facilities 
("QFs") under PURPA. PUHCA 
concerns under existing law have 
slowed the development of "IPPs," 
independent power projects which 
could not satisfy the QF require-
ments. By removing this regula-
tory hurdle, the new EWG classifi-
cation - which will be conferred 
on a case-bv-case basis by the Fed-
eral Energy Regulatory Commis-
sion (the "FERC") - should foster 
the development and financing of a 

wide array of independent power 
projects that could not satisfy the 
fuel, size, efficiency or ownership 
requirements for obtaining QF sta-
tus under PURPA. 

In particular, the Act should fa
cilitate much broader participation 
in independent power generation 
by engineering companies, equip-
ment suppliers and subsidiaries of 
utility companies and holding
companies who will no longer be 
forced to relinquish control of a 
project in order to protect their up-
stream affiliates from PUHCA 
regulation. 
The Act also extends PUHCA ex

emptions to foreignprojects, 
whether classified as "exempt 
wholesale generators"or classified 
as "foreign utility corporations." 

Subject to some qualifications, 
U.S. companies and citizens will 

now be able to own electric ornatural gas facilities that are en-

thecounsel. 


gaged in wholesale or retail sales 
outside the United States (or to 
own companies which themselves 
own such facilities) free from either 
PUHCA regulation or the necessity 
of utilizing complex and cumber-
some ownership structures (some-
times referred to as "PUHCA-Pret-
zels") in order to avoid such 
regulation. This exemption elimi-
nates a significant regulatory ima-
pediment that has chilled the other-
wise keen interest of many U.S. 
companies in pursuing opportuni-

continuedon page2 
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ties in the burgeoning international 
independent power market. 

The Act bestows broad new au-
thorit'y upon the FERC to mandate 
rhat wholesale electric generators 
be afforded wheeling access to util-
ity transinission systems, 
This potential expansion 


The Act reflects a fundamental 
policy shift toward encouraging 
utility and customer investment in 
conservation programs. The ability
of conservation and demand-side 
management service providers to 
obtain a market is enhanced by the 
mandate that each electric utility 

range or building, residential, and 
governmental facilitv conservation 
standards and authorizes use of in
novative financing techniques. 

The Act employs a host of tax 
incentives to encourage invest
ment in alternate fuels and 

innovative energy tech
of wheeling access is avail- nologies, specifically

able not only to EWGs but The Act establishes major new regulatory encouraging investment in
also (contrary to existing exemptions for U.S. and international solar, geothermal, wind,
FERC decisions) to QFs. independent power projects, expands closed-loop biomass 
While the Act does not com- projects.
pel the FERC to require wheeling access, and promotes pursuit of These regulatory and fi
transmitting utilities to conservation, alternative fuels and new nincing initiatives are disgrant wheeling access to technologyprojects.
wholesale electric genera-
tors, the new authority to 
do so could significantly improve 
the independent generators' lever-
age in attempting to negotiate 
wheeling arrangements, will facili-
tate development of those generat-
ing projects whose most feasible 
siting lies outside the service terri-
tory of the purchasing utility, and 
should result in new opportunities 
for financing new transmission fa-
cilities in areas with constrained 
transmission capacity, 

The Act encourages provision of 
conservation services and tech-
nologies. 

engage in "integrated resurce 
planning," under which the direct 
and quantifiable costs of all supply 
and demand measures (calculated 
on a life-cycle basis) are to be com-
pared for the purpose of establish-
ing the optimal plan for meet"ng 
customer requirements. 

The Act also addresses a histori-
cal disincentive to utility conserva-
tion plhns; for purposes of setting 
rates, utilities are allowed to make 
the same profit on their energy sav
ings as would be achieved through 
energy facility investment. In addi-
tion, the Act established a broad 

internationalProject Opportunities
 
he Energy Act promotes 

U.S. investment in foreign 
utility operations by re-

mo ing regulatory bairers that 
discouraged such investment, 
Prior to the Act, U.S. companies 
could not set up subsidiaries over-
seas to generate electricity for sale 
to foreign utilities or purchase in-
terests in foreign electric or gas 
utilities without being considered 
"holding companies" under 
PUHCA. PUHCA holding compa-

nies include companies which own 

10 percent or greater interests in 
electric utility companies, which 
generate, transmit or distribute 
electricity, or gas utility companies, 
which distribute natural gas for 
heat, light or power. Only foreign 
utility holding companies with no 
U.S. utility operations or sub:diar-
ies were eligible for exemption 
from PUHCA without the necessity 
for any Secrities and Exchange 
Commission ("SEC") action or con-

cussed below, with particu
lar enmhasis on the 
financing structures and le

gal strategies necessary to achieve 
these business opportunities (and 
the regulatory hurdles which, in a 
few cases, must be overcome for 
these opportunities 'obe achieved). 

If you have any questlons con
cerning the Act, or our analyses of 
it, please contact any member of 
the practice. For telephone num
bers and contact names, please see 
page 12 of this n- wsletter. 

McDERMO'-r, WILL & EMERY 
ENERGY AND UTILITY PRACTICE 

firmation. (PURPA exempts from 

PUHCA only QFs located within 
the United States.) Registered 
holding companies ("RHCs") with 
significant multi-state operations, 
and to a lesser extent, exempt hold
ing companies ("EHCs") with op
erations essentially confined to a 
single state, faced potential chal
lenges to their foreign utility in
vestments by the SEC and/or inter
venors in SEC proceedings. 

The Act largely removes PUHCA 
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restrictions on foreign utility own-
ership, in two ways. The EWG ex-
emption applies to wholesale and 
retail generation and sale of elec-
tricity overseas. The Act also cre-
ates a new "foreign utili2v com-
pany" exemption which exempts 
from PUHCA foreign transmission 
and distribution of electricity and 
distribution of natural gas. 

Owners and operators of foreign 
electric generating facilities are eli-
gible for EWG status. To qualify 
for foreign EWG status, the techni-
cal requirements for EWG status 
must be met, except that foreign 
EWG status is not affected by retail 
sales of electricity 
generated by a foreign EWG. 

state certification if the investor is a 
non-RHC utility affiliate and to cer-
tain SEC oversight if the investor is 
an RHC. A "foreign utility corn-
pany" would include any company 
which owns electric transmission 
and distribution (T&D) systems or 
retail gas distribution systems, as 
well as any company which gener-
ates electricitv, 

A "foreign utility company" may 
not derive any income, directly or 
indirectly, from U.S. utility opera-
tions, nor may it be a U.S. public 
utility company. However, it may 
be a subsidiary or affiliate of a U.S. 
holding company or public utility 
company. The Act imposes no re-

(A U.S. generator selling at The Act adds a new provision to PUHCA regarding such acquisitions
retail, in contrast, would lose exempting from PUHCA any "foreign utility providing for "protection"
its EWG status.) of the customers of anv

To qualify for EWG sta- company,"subject to a requirement for state public utility in the sametus, the owner and/or op- certification if the investor is anon.RHC holding companv svstem 
erator of a foreign genera- U1i .tyaffiliate, 
tion facility must make a 
filing with FERC pursuant 
to the Act's amendments to 
PUHCA arid EVVG rules to be pro-
mulgated by FERC. However, the 
Act's restrictions on affiliate sales 
by EWGs and state consideration of 
purchased power issues should not 
affect toreign electric utility trans-
actions, nor would FERC have ju-
risdiction under the Federal Power 
Act over a foreign EWG's rates. 
RHCs, however, must obtain SEC 
approval for any sales of securities 
to finance a foreign EWG, any 
guarantee of foreign EWGs' securi-
ties and anv contractual relation-
ship with a foreign EWG, in the 
same manner as for domestic EWG 
investments (i.e., such approval is 
to be granted unless the EWG in-
vestment would have a "substan-
tial adverse effect" on the financial 
integrity of the holding company
system). 

The Act also adds a new provi-
sion to PUHCA, exempting from 
PUHCA any "foreign utility corn-
pany' subject to a requirement for 

- ' '-' 

striction on the percentage owner-
ship of a foreign utility company 
which may be held by a public util-
itv or a holding company. 

The Act does address the pos-
sible impact of foreign utility in-
vestments on U.S. utilities and 
ratepayers by imposing certain con-
ditions on "foreign utility corn-
pany" status for utility affiliates. 
Each state with regulatory jurisdic-
tion over the retail rates of any 
public utility company (gas or elec-
tric) affiliated with a would-be for-
eign utility company or in the same 
holding company system (other 
than an affiliate of, or a company in 
a .,,HC svstem) must first certify to 
the SEC that the state has the "au-
tboritv and resources to protect 
ratepayers, and intends to use that 
authoritv." The certification re
quirement is deemed to be satisfied 
by existing state determinations 
that ratepayers are sufficiently in
sulated from diversification and 
that diversification would not im
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pair effective regulation. The certi
fication mav be withdrawn or 
modified but only prospectively, 
with respect to future investments. 
There is no time period within 
which states must provide a certiti
cation to the SEC; thus, delays in 
satisfying this requirement may be 
experienced unless the state has an 
existing diversification policy. 

Unlike EHCs twhose operations 
are generally confined to a particu
lar state), RHCs typically have op
erations in two or more states; 
hence Congress decided to main
tain federal oversight of RHCs. 
The state certification requirement 
does not apply, but instead, the 

SEC is to promulgate rules 

and the "maintenance of 
the financial integrity" of 
the RHC. RHCs are ex

pressly permitted to acquire and 
hold investments in one or more 
foreign utility companies without 
obtaining SEC approval. However, 
RHCs will require SEC approval 
for issuances of securities to fi
nance acquisition of foreign utili
ties, guarantee of securities of a for
eign utility or entry into contracts 
(except as prior law or the EWG ex
emption may otherwise exempt 
such transactions). 

To summarize, international in
vestments by U.S. companies, in
cluding utilities, can be projected to 
increase significantly in the wake 
of the Act. However, state and SEC 
implementation proceedings will 
affect the ability of utilities to pen
etrate this market. 

ROGER B. WAGNER 
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Demand-Side Activities
 
W hile demand-side man-

agement receives less 
attention in the Energy 

Act than supply-side measures, po-
tentiallv important suggested and 
mandated policies are included. 
The de'eree ot implementation will 
be critical to their effectiveness and 
the e\tent to which they present 
opportunities, 


The Energy Act -suggest!-," that 

states and their jurisdictioral lec-

tric utilities follow certain courses 

of action in relation to promoting 

demand-side activities. The Act ac-
complishes this by amending 
PURPA. Out of deference to state 
commissions' authority to regulate 
their utilities, the Act does not 
mandate that its suggestions be fol-
lowed. A public utility commis-
sion must hold a public hearing 
and state why it will implement or 
not implement the Act's sugges-
tions. States that alreadv have such 
standards in effect need not repeat 
their support tor the standards, 
Therefore, the recommendations 
are targeted at states that have vet 
to adopt demand-side management
policies similar to the ones being 
promoted by the Act. The activities 
to be considered include: 

" That utilities and public utility 
commissions consider requiring
integrated resource planning that 
compares supply and demand
side options on a systematic and 
comparable basis; 

" that cost recovery for demand-
side programs and measures
 
make them at least aF- profitable 

for utilities as supply-side measures: and 

that there be rate changes that en-
courage investments in demand-

side measures in generation, 

transmission and distribution o!'
 power. [Conference Report, En

ergv Policy Act of 1Q'2, pp. 381-
382l. 
Attention is paid to protecting 

small businesses engaged in de-
mand-side services from the eco-
nomic and organizational power of 
public utilities. Consumer con-
corns are addressed by stating that 
demand-side activities not increase 
the cost of electricity beyond what 
it would have been without such 
activities. Lastly, public utilities' 
interests are protected bv the lack 
of any mandated procedures and 
Congress' hope that state commis-
sions permit a fair rate of return on 
utility investments in demand-side 
activities, 

The Act's main thrust with re-
spect to federal agency energy 
management is to amend the Na-
tional Energy Conservation Policy 
Act ("NECPA") by replacing cer-
tain goals within that act with what 
are now requirements. By the year 
2005, all federal buildings are to 
have installed "all energy and wa-

ter conservation measures with 
pay-back periods of less than ten 
years". Within 18 months after en
actment, the Department of Energy 
("DOE") must develop the proce
dures and methods used by all fed
eral agencies to achieve the require
ments. A federal energy efficiency 
fund under the control of DOE 
will assist all federal agencies in 
meeting the requirements. Signifi
cantly, all federal agencies are au
thorized and encouraged to partici
pate in utility-sponsored 
demand-side management activi
ties and programs. An amount 
equal to 50 percent of any energy 
and water cost savings realized by 
the agency in any fiscal year begin
ning after FY '92 shall be set aside 
by the agency to fund future de
mand-side management activities. 
Also, DOE will establish a 
financial bonus program to reward 
outstanding federal energy manag
ers in all federal agencies and the 
United States Postal Service. 

While this issue of Transactional Finance covers major
opportunity areas and issues under the Energy Policy
Act, necessarily it cannot be comprehensive. Key addi
tional areas you may desire information on include: 

a Hydroelectric Energy 

M Nuclear Power

U Federal Buildings
 
U International Opportunities 

M Industrial Power Strategies 
Attorneys in the practice have specific knowledge in 
each of these fields. Forreferral to appropriateattorneys
in these orother areasof interest, please contact Roger D.
Feldman (202) 778-8189. 
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NECPA is also amended to per-
mit federal agencies to engage in 
demand-side performance con-
tracts (provided that annual energy 
audits are satisfactoryl and to pro-
vide that aggregate annual pay-
ments by a federal agency to either 
utilities or energy savings 
contractors mav not ex- By the year 2005, all federal buildings are to 
ceed the amount that the have installed "all energy and water 
agency would otherwise 
have paid for the energy. conservation measures with pay-back 

Any 	federal agency may periods of less than ten years." 
enter into a contract for a 
term of up to 25 years and may in-
cur obligations pursuant to such 
contract to finance the demand-
side management measures in-
stalled by the utility/energy say-
ings contractor ("ESCO"). Within 
six months of enactment, the Office 
of Federal Procurement Policy shall 
establish the procedures and meth-
ods for use bv federal agencies to 

Becoming an EWG 
T he Energy Act creates a 

new 	form of ownership 
structure for exempt 

wholesale generators. EWGs will 
have distinct advantages and dis-
advantages relative to the existing 
ownership structufes of QFs under 
PURPA and IPPs. These advan-
tages and disadvantages must be 
well understood by developers, 
lenders and other project partici-
pants. This article describes some 
of the more significant features of 
EWGs, including: 

(i 	 qualification as an EWG; 

(ii) 	 permissibility of the form of 
transaction contemplated; 

(iii) 	 delineation of legal rights and 
exemption from regulation; and 

(iv) 	 preservation of legal rights in 
the event of change of facts 
supporting initial grant of sta-
tus. It also briefly analyzes 

select, monitor and terminate con-
tracts with ESCO's so as to achieve 
the goals of the Act. Each agency 
will choose from a list prepared by 
the DOE unless an agency elects to 
develop its own li3t of qualified 
ESCO's. 

Each agency will be empowered 
to select firms from these lists and 
also accept receipt of unsolicited 
proposals for energy-savings per-
formance contracting following 
public notice. Once it does so, 
competitors may counter the pro-
posal. 

The Act places considerable em
phasis on achieving the energy say-

ir.gs promised to the federal agen
cies. The Comptroller General of 
the United States shall report annu
ally for a five-year period following 
enactment on the quality of energy 
audits conducted for federal agen
cies. With respect to energy say

ings performance contracts, 
mechanisms are to be estab
lished for inter-governmen
tal energy management 
planning and coordination, 
including regional confer
ences led by the General Ser

vices Administration and DOE. 
Provision is also made for audits to 
assess accurate energy consump
tion for all buildings or facilities 
which any agency owns or operates 
or where the federal government 
leases the facilities. 

JOHN F. SMrKA, JR. 

- Mechanics and Choices
 
some of the financing related 

consequences of EWG status. 

ELIGIBILITY FOR EWG STATUS. 

The Act defines an EWG 
as "any person determined by the 
Federal Energy Regulatory Coin-
mission to be engaged directly or 
indirectly through one or more af-
filiates ... exclusively in the busi-
ness of owning or operating, all or 
part of one or more eligible facili-
ties and selling electric energy at 

wholesale." "Eligible facilities" are 
defined to include those facilities 
which are exclusively used for gen-
eration of power for wholesale 

sales, or are leased to public utili-
ties, and necessary interconnection 
facilities. Powerplants previously 
operated by utilities as rate-based 
facilities subject to state retail regu-
lation may qualify as eligible facili-
ties only with a Ldetermination bv 
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all applicable state commissions 

that specified public interest tests 
have been met. A facility jointly 
owned by an EWG and an affili
ated 	utility (a "hybrid facility") 
cannot be an exempt facility unless 
similar determinations have been 
made by the state regulatory com
mission. 

The Act directs the FERC to make 
a determination of an entity's EWG 
status within 60 days of applica
tion, during which period the facil
itv is deemed to enjoy the status. 
FERC implementation rules to gov
ern this process are required. They 
presumably will include further 
guidance as to characteristics of eli

gible facilities, although a review of 
the Notice of Proposed Rulemaking 
indicates that FERC views its role 
as a ministerial one in this regard. 

EWGs' rights differ from those of 
QFs in many respects. The Act pro
vides a carve-out from the PUHCA 

continued on page 6 



definition of "electric utility corn-
panv" for entities which directly or 
indirectly are engaged exclusively 
in the business of owning all or 
part of "eligible facilities" and sell-
ing wholesale electric power. Con-
sequentlv, like QFs, EWG's are ex-
empt from all provisions of 
PUHCA, and ownership, control or 
operation of EWGs does not subject 

EVG owners or operators to SEC 
jurisdiction under PUHCA. EHCs 
and RHCs are free to own EWGs. 
RHCs, however, require SEC ap-
proval to issue securities in connec-
tion with the acquisition of an 
EWG and other transactions in-
volving EWGs. 

PERMISSIBLE TRANSAC-
TIONS. Even if an entitv is deter-

mined to have EWG status, certain 
of its transactions will remain sub
ject to regulation. EWGs are FERC 
jurisdictional entities, and, as such, 
are subject to FERC public interest 
based determinations on the issu
ance of securities and certain cor
porate transactions. FERC has been 
flexible in its application of these 
regulations to IPPs. It is not certain 

Tax OpportunitiesUnder the Energy Act
 
The Energy Act contains sev-

eral provisions that may in-
duce taxpayers to make new 
investments in energy-related 
projects. These tax incentives 
will be attractive to potential 
investors in project partner-
ships or potential lessors. 

The first provision is a per-
manent extension of the invest-
ment tax credit for investment 
in solar and geothermal prop-
ertv. The section, which previ-
ously expired at the end of 
June, provides a 10 percent 
credit for investment in prop-
ertv that uses solar energy to 
generate heat, that heats, cools, 
or provides hot water to a 
structure, or that provides so-
lar process heat, or that is used 
to produce, distribute, or use 
energy derived trom a geother-
Mal deposit. 

The second provision is a 
new credit for production of 
energy from renewable 
sources. Unlike the credit for 
solar and geothermal property, 
the renewable energy credit is 
available for energy produced 
rather than for investment in 
equipment. The credit is equal 
to 1.5 cents for every kilowatt 
(Kwh) hour of electricity pro-
duced from a qualified facility 
during the 10-year period be-
ginning on the date the facility 

is placed in service. The 1.5 cent 
credit amount is indexed for infla-
tion. 

A qualified facility is a facility 
that produces electricity from wind 
or "closed-loop biomass." Closed 
loop biomass is organic material 
planted exclusively for the purpose 
of producing electricity. The elec-
tricitv must be sold to an unrelated 
person and must be produced in 
the United States (or a possession). 

The amount of the credit is re-
duced to the extent the average 
power sales contract price per Kwh 
for the previous year for the same 
type of renewable energy exceeds 
8 cents per Kwh (indexed for in-
flation). The reduction is com-
puted by taking the excess over 8 
cents, dividing it by 3 cents, and 
then multiplying the result by the 
amount of the credit otherwise 
available. The amount of the credit 
is also reduced where other subsi-
dies, such as grants and tax-exempt 
bonds, are received by the project 
in that vear. 

The third incentive is the repeal 
of certain alternative minimum tax 
rules in the case of independent oil 
and gas producers and royalty 
owners. These rules, relating to 
percentage depletion and intan-
gible drilling costs, were alleged to 
be disincentives to drilling of new 
wells by the independents. 

Finally, a new provision allows 

tax exempt bonds to be issued 
to finance environmental en
hancements to hydroelectric 
generating facilities. Environ
mental enhancements include 
facilities that protect or promote 
fisheries or other wildlife re
sources or that are recreational 
facilities or other improvements 
required by the terms of the fed
eral license. The new provision 
requires that 80 percent of the 
bond proceeds be used to fi
nance the environmental en
hancement and that the tacilitv 
be governmentally owned. Pro
ceeds of the bonds are not sub
ject to the state-wide vo!ume 
cap. 

These new provisions create 
the possibility for new invest
ments in energy technology. 
Partnerships in or leases to en
ergy projects - such as bio
mass, wind, geothermal, and 
solar projects - could provide 
investors with significant in
vestment opportunities. While 
the tax world has changed since 
the old days of 8-to-I write-offs, 
there nevertheless is potential to 
attract capital from investors 
seeking better returns than are 
now available in the capital 
markets. 

GREGORY F. JENNER 
JENNIFER BRIrn GIANNA'FASIO 
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whether FERC would provide simi- ties for the purpose of financing other arrangements or applicablelar treatment to EWGs. Moreo-, er, ownership or operation of foreign state standards could shift, withthe Federal Power Act still requires utility companies, and the right to the consequence that the EWG mayFERC to defer to states which have examine books and records of no longer be entitled to the regulaapplicable law in these fields. EWGs selling to state jurisdictional tory benefits associated with EWGSince EWGs are not QFs, states utilities and their affiliates, status. Were an EWG to lose itsmay also attempt to assert jurisdic- The Act expressly provides that it status, it would not be eligible fortion over EWGs. The Act does not shall not infringe state or local gov- PUHCA exemption. Absentexempt EWGs from state corporate ernment jurisdiction with respect to PUHCA exemption pursuant to theregulation, and consequently there environmental protection and facil- Act, the full range of SEC jurisdicmay be other circumstances where ity siting. The Act also may result tion over securities transactionsstate regulation applicable to trans- in an expansion of state jurisdiction and intercorporate transactions unactional or organizational matters with respect to EWGs and QFs as der PLHCA would attach, with admay be found to attach. Some FERC well, by virtue of the Act's amend- verse impact on EWG owners.
clarification of state jurisdictional 
 ment to PURPA (discussed in the (Similarly, while a QF which lost
rights under the Act with respect to next article). The Act authorizes its status as such possibly may be
EWG transactions is desirable, the states to take actions with re- an EWG, the resulting change inIn addition, it is clear that regulatory status underthe Act bars utilitv-EWG af- The Act expressly provides that it shall not the Federal Power Act and 
filiate transactions (directly infringestate or local government state law would be suchor on some form of indirect that it too would need toreciprocal basis) in the ab- jurisdiction with respect to environmental be specifically addressedsence of receipt of specified protection and facility siting. in financing documentastate determinations as to, tion.) Definitive financing
among other things, consumer ben- spect to the allowable capital struc- documentation to anticipate and
efit and no unfair competitor ad- ture of EWGs, notwithstanding any 
 deal with any shifts necessarily willvantage. Consequently, when other provision of federal law. have to await FERC rulemaking.there are proposed shifts in EWG FERC guidance as to matters such From a financing standpoint, it willownership, they must be analyzed as the extent of "grandfathering" of be important to establish the timing
both in terms of effect on EWG eli- transactions and the extent of po-
 of when loss of EWG status mavgibility and continued compliance tential application to QFs would be come into play; whether there is awith applicable statutory require- beneficial. definitive point in time until which
ments. 
 EWG related financing docu- EWG status is certain (as arguably 
EMPTION.EXTENT OFWhileREGULATORYthe Act exemptsEX- mentation and legal opinions willhave to establish firmly the extent exists under PURPA); and how anyother subsequent shifts in the over-

EWGs from PUHCA, it leaves them to which exercise of state rights all applicable regulatory environ
subject to FERC and state jurisdic- may interfere with the financing as- ment can be handled. 
tion which would otherwise apply sumptions of proposed transac- CONCLUSIONIS. Financial 
to a person engaged in electric tions. In addition, transactionstransactions. The power sales rates must be structured to deal with the tion s presents significant issues.documentation ef EWG transacof EWGs (and the terms of leases to possibility that state findings under FERC rules can go a long way toutilities) will be regulated by FERC. the new PURPA provisions may ward clarifying these issues. Criti-As discussed above, EWGs will chang to time, as theytet cal to making EWGs a viable alteralso be subject to FERC rules con- have in the avoided cost area. native to QFs will be participationcerning corporate reorganization PRESERVATION OF STATUS in the upcomiig FERC and stateand securities issuance, including IN THE EVENT OF CHANGE. The proceedings with a view to clarifystate rules where applicable, foregoing highlights the need for fi- ing the issues of project eligibility,Certain state powers are speci- nancing documentation to deal transaction permissibility, regulafied under the Act, in addition to with the potential that, subsequent tory exemption and status -etenthose discussed above. For ex- to initial compliance with appli- tion.
ample, state regulatory commis- cable FERC rules, the ownership ofsions have approval rights with re- an EWG, the nature of the eligible ROGER D. FELDMANspect to securities issuances or facility it holds, the character of its SEAN GLINNESS. 
guarantees by jurisdictional utili- other business, its power sales or 
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PURPA Revisited: The Energy Act's Great Challenge
 
undamental modification of 

PLRPA may be initiated by 
Section 712 of the Energy 

Act. The result could be harm to 
the competitiveness of independent 
power options. regardless of own-
erhip sources. It is imperative t 
know why that could be the case; 
what the issues will be; and what 
will be necessary to address them 
effectively, 

The Act amends PURPA to effec-
tivelv require that within one year 
from its enactment each state regu-
latorv authority must conduct a 
proceeding for "general evalua-
tion" of certain specified issues, 
(also referred to in the section as 
"standards") and determination of 
how the standards will be imple-
mented..As a result of such evaluation, 

and "notwithstanding any other 
provision of federal law", broad re-
medial action may be taken bv state 
commissions, including action 
respect to the "allowable capital 
structure ot exempt wholesale gen-
erator-", when it is determined in 
the public interest to do so. State 
proceedings must be conducted in 
the same manner as the first round 
of PURPA proceedings. 

Two of the "standards" are 
interlinked: 

Ho- utility purchases of long 

term wholesale power (from 
whatever supply source) - rather 
than construction of new genera-
tion tacilities - will affect utility 
cost of capital, and with what re-
-ultant retail rate impacts; 

" 	Whether utility reliability will be 
threatened as a consequence of 
their supply by EWGs, or whether 
utilities will be subject to an "unfair 
advantage" in competition with 
EWGs. since EWGs use proportion-
ally moredebt in their "capital struc-
ture" than do utilties. 

Two additioial "standards" re-

quire state regulatory commission 
scrutiny of two finance-related op-
erational aspects of wholesale 
power supply (again, from what-
ever supply source): 

Whether there should be advance 

approval ot specific power supplv 
purchases; 

Whether approval of power pur-
chase should bL. conditioned on 
"reasonable" assurances of fuel 
supply "adequacy". 

THE POSSIBLE CONSEQUENCES 
Obviously, the future of IPPs 

could be directly affected by these 
proceedings. Some of the potential 
adverse results include the following: 

* 	 EWG capital structure could be 
subected to a mandatc , debt 
cebling ta (Tndasordetnmnlswih 	 ceiling cap. (This was originally 
proposed in thE Senate.) 

Rules imputing higher capital cost 
to competitive bid proposals from 
an IPP c uld be established as a 
result of the implicit impact on 
utility cost of capital. (This would 
follow along the lines of the ap-
proaches already taken by the rat
ing agencies and propounded by 
utilities in proceedings.) 

Fuel supply and transport con-
tracts coterminous with power 
sales agreements could become a 
prerequisite for acceptability of 
competitive bids from IPPs. (This 
has already begun to occur in 
some jurisdictions.) 

Prior regulatory commission ap-
proval of power sales agreements 
is traditionally important from the 
standpoint of mitigating the risk 
of denial ot utility passthrough to 
its customers of the cost of pur-

chased power. Pnor approval 

may involve more trequent evalu
ation of the comparison ot power 
purchases with the then-annual 
costs to the utility. 
The pendency of the proceedings 

in any state could have a chilling 

etfect on the ability to close the fi
nancing for projects currently in 
development and may also affect 
the ability to complete competitive
bids and power contract negotia
tions. Issues posed by the impre
cise language of the Act include:
 

Vulnerability of QFs to state modi
fication of PURPA avoided cost, 
power contracting, and competi
tive bid rules in connection with 
state evaluation of the standards; 

*Grandfathering of existing power
contracts, bid awards, and financ
ing and transactional arrange
ments; 

* 	 Adequacy and enforceability of
existing power procurements; and 

Feasibility of final FERC approval 
of rates for sales by an EWG pend
ing finalization of capital structure 
and fuel supply rules by state 
regulatory authorities. 

All sectors of the electric power 
industry must be concerned withthese possibilities. Supply growth 
is Ieopardized. Utility affiliate de
ieopardize .tly e e
velopment strategis may be re
tarded. The feasibility of launching 
an EWG-based development strat
egy may be set back. Effective inte
grated resource planning through 
comparison of conservation and 
supply options will be delayed. 

To avoid state commission 
gridlock, there must be submission 
of objective and detailed analysis, 
which rises above rhetorical pos
turing. Commissions must be as
sisted in sifting through what will 
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inevitably be a plethora of submis-

sions. The outlines of the issues to 
be considered already are discern-
ible trom testimonv, articles and 
rating agency activity which has al-
ready occurred. The conflicting ar-
guments are summarized briefly
below, as a roadmap to where data 
and analysis must be conducted. 
The potential difficulties summa-
rized above can be torestalled if 
precedent for constructive consen-
sus can be established, 

THE COST OF CAPITAL IRATE 
IMPACT DEBATE 

The objective predicate for deter-
mining whether to constrain EWG 
capital structure (standard #2) is 
examination of the issue of 
whether increased pur-

terioration of a utilitv's debt/equity 

ratio over time can ultimatelh lead 
to reduction of the utility's bond 
rating, and increase in its cost of 
debt tunds. The down-rating ot 
several utilities during the past 
year has been attributed to exces-
sive reliance on purchased power.
Some utilities have sought limits 
on the amount of purchased 
power, or have claimed a premium
value for purchased power. out of 
stated concern with this possible 
result. 

Another adverse impact of pur-
chased power arguably may be to 
reduce the return on and increase 
the cost of utility equity. Rate base 
erosion resulting from purchased 
power reliance can reduce rate-

chases of power from IPPs Section 712 of the Act can have avery
will raise utility cost of 
capital, with resultant rate adverse effect on IPPs if state regulatoryincreases. The essence of commissions interpret itas the basis forthe argument is two-fold, restrictive standards. 
First, attention focuses on 
whether the IPP-utility 
power sales agreement represents a 
transfer of capacity cost recovery 
and plant performance risk to the 
host utility that is higher than if the 
utility were to build the needed ca-
pacity. Seconu, concern is raised 
whenever the capacity charge pay-
ment obligation increases a utility's
fixed cost obligations. While the 
resultant payments may be treated 
for financial accounting purposes 
as operating costs, they are argued 
as having the same effect on cash 
flow as fixed charges. If the utility
had cor,structed the facility itself, 
the increased "debt" and associated 
risk would have been offset in part
by new equity, which is not true in 
the purchased power case. 

Standard & Poors has begun to 
impute a certain percentage of the 
future present value of capacity 
payments of power sales agree-
ments as debt, and to compute an
adjusted leverage ratio which treats 
the related debt obligation as part
of the total debt. The resultant de-

based generated revenue and earn-
ings growth. It is also argued that 
rate-base erosion may leave a util-
ity with less invested capital over 
which to spread risk, including the 
risk said to be shifted by the IPP 
through the project finance process.
In this frame of reference, the only
certain way to offset risk is to in-

crease equity, with attendant cost 

to the utility. In turn, this type of 

analysis has led to the recommen-
dation, which has not vet been ac-
cepted outright in any state pro-
ceeding, that utilities need to adjust
IPP bids to reflect the effect of pur-
chase on their cost of capital. 

IPPs challenge the characteriza-
tion of risk shifting from IPPs to 
utilities, and also contest the result-
ing characterization of power con-
tract risks as capitalizable debt 
risks. Pe use of the perceived le-
veraged IPP structure risk can be
mitiga'ed through power purchase
acquisition strategies, and efficient 
use of competitive bidding. Con-

I U. 

struction risk isinfact shifted from
 

utilities to third parties via turnkey 
contract arrangements. The current 
IPP operating record is such that it 
cannot be said to be a major risk. 
Regulatory risk falls upon utilities 
as well as IPPs. Utilities have a his
tory of being plagued by prudence
proceedings. They have not experi
enced any disallowances of pur
chased power, and the competitive 
framework in which IPP power is 
procured reduces the likelihood 
regulatory disallowance. From a
utility operational stondpoint, reli
ance on IPP power sl uld not af
fect utility cost of capital. 

Analysis of the actual structure 
of power sales arrangements ar
gues against their characterization 

as a financial risk as well. 
The vast majority cf contracts are take and pay, are 

subject to cancellation for 
non-performance or signifi
cant capacity derating, and 
tfrequently aire dispatchable
 
or curtailable.
 

Most fundamentally, what
 
would the utility do in the absence 
of purchased power? The effect on 
utilitv financial condition of the ad
ditional financial burden that 
would be imposed in the absence 
of purchased power is the key to 
this issue. Purchases from whole
sale suppliers, with preapproved 
passthrough, may be preferable to 
utility construction, with frequent 
prudence proceeding. 

Finally, overall, it has not been 
demonstrated that, taken by itself, 
debt eauivalence arising from 
power sales arguments, and pru
dently regulated power purchases, 
are themselves key factors, near 
term, affecting utility rates. As rate 
base er., ion, and related funda
mental structuring issues become 
more important, this scenario may 
change.
 

EFFECTS OF EWG LEVERAGE 
The historical record sho,,-., that 

highly leveraged IPPs can be 

continuied on page 10 



counted upon to maintain the same 
continuing quality of service as 
utilitv-owned facilit e- r'rcect fi-
nance loan covenants have the fur-
ther effect of mitigating the key 
components ot rehabilitv risk, fi-
nance, fuel and environment, 

For example, lenders not only re-
view construction aizreements to 
assure they will be kept whole in 
the event of a deficiency, but ar-
rang'e for developer commitment to 
monitor construction standards 
and obtain liquidated damages. 
Operating risk is particularly cov-
ered bv conditions precedent in 
loan agreements regarding conver-
sion from construction to perma-
nent loan. covenants against cper-
ating risks and operator 
replacement rights. Operating 
shortfalls are addressed by cash in-
fusion obligations to deal with un-
expected cash shortfalls and sched-
uled periodic expenses. Special 
provisions are also included to pre-
vent siphoning oft ot funds from 
the project via the mechanism of a 
tightly defined and controlled "wa-
terfall." permitted investment lini-
tations and restriction on cash 
withdrawal from the project. 

Concern with adequate operating 
coverage is dealt with through debt 
ervice reserves and explicit aini during major multi-year construc-

tenance covenants. Utility inden- tion cvcles, debt financing is some-
tures likely will not be as plant spe- times used to reduce equity. The 
cific a,, IPP project financing alleged unfair advantage is not 
arrangements. present. 

Registered HoldingCompanies 

Regarding the unfair competitive 
advantage issue, it is pertinent to 
note that while p:oject finance uses 
proportionately less equity and 
more (relatively lower cost) debt, 
each element has, however, a 
higher cost in a project financing, 
That reflects the maturity of that 
debt and the need to fund debt ser-
vice reserves, 

While IPPs initial debt equity ra
tio is significantly higher than that 
of utilities, it runs off faster, with 
the result that, even taking IPP refi
nancing inu account, the average 
debt level of an IOU is higher than 
that of an IPP. Second, the 
weighted after tax cost of capital of 
IPPs only appears to be less than 
utilities if there is a failure to ac-
knowledge the impact on IPP debt 
of its shorter term and the cost of 
carrying reserve funds. 

There does not appear to be any 
generic advantage for either form 
of finance, when embedded cost, 
weig'ited average analysis is uti-
lized. Indeed, project finance has a 
capital charge disadvantage com-
pared to utility debt, because t-..-
markets have imposed a more 
rapid amortization schedule on it. 
This may be even truer if a mar-
ginal analysis is conducted, since 

he Energy Act significantly 

enhances the opportunity 
for RHCs to diversify by al-

lowing them to make investments 
in foreign utilitv companies and 
exempt wholesale generators. Al-
though the SEC had recently indi-
cated in an order on the Southern 
Company's Long Nol Project that it 
was willing to allow RHCs to in-
vest in foreign utilities, the Act sig-

nificantly reduces hurdles under 

PUHCA fur RHCs desirous of mak-
ing such an investment. Similarly, 
although the Ocean State Project, in 
which subsidiaries of Eastern Utili-
ties Associates and the New En-
gland Electric System are signifi-
cant investors, demonstrates that it 
was possible for RHCs to invest in 
IPPs, the SEC's interpretation of 
PUHC .- 3pleced very signifi-K.,, 


CONCLUSIONS 
Section 712 of the Act can have a 

very adverse effect on IPPs if state 
regulatory commissions interpret it 
as the basis for restrictive stan
dards. Such resh-ictive concerns 
are not necessary to provide de
sired consumer protection. This 
absence of need for restrictions is 
due to: 

which utilities face as a result of 
[PP purchases; 

e The numerous and fine-tuned cov
enants lenders impose on IPPs; 

9 The absence of the need to treat as 
debt power contract capacity 
credits; and 

0 The absence of an objective 
weighted cost of capital gap be
tween IPPs and utilities, when IPP 
capital costs (including those aris
ing from short debt term) are 
taken into account. 
These are not self evident argu

ments, and ones that are likely to
 
be disputed. It is critical for these
 
matters to be resolved expedi
tiouslv in state commission pro
ceedings, because their continuing
 
status as matters for analysis may
 
delay or defer project development
 
and utility purchases.
 

GEORGE M. KNAPP 
CHARLES FRIEDLANDER 

cant restrictions on those invest

ments, one of the most significant 
of which was the requirement that 
an IPP investment had to meet the 
integration requirements of Section 
11 of the Act. 

The Act inserts two new sections 
to the Holding Company Act, 
namely, Section 32, Exempt Whole
sale Generators, and Section 33, 
Treatment of Foreign Utilities, 

10
 



______ 

which open up these new invest- Both Section 32 and Section 33 Under Section 33 (c) (1), the SEC 
ment opportunities for RHCs. Al- also require the SEC to evaluate is required to promulgate rules or 
though the sections are similar in and limit the financial risk posed regulations regarding the acquisi
their approach to allowing diversi- by investments in EWG and for- tion of foreign utilities which shall 
fication, they are not identical. eign utilities to the other members provide for the protection of cus

of the holding company group in tomers of United States public util-
EXEMPTIONS UNDER SECTION connection with certain jurisdic- itv subsidiaries of RHCs and the
32 AND SECTION 33 tional transactions, although the maintenance of the financial integ-

The EWG or foreign utility which two sections adopt different ap- rity of holding company systems.
isowned by an RHC will not be proaches to this particular issue. Unlike Section 32, Section 33 
subject to regulation as a subsidiary Under Section 32(h)(3), the SEC makes no attempt to limit the scope 
company. The practical signifi- can refuse to allow a holding com- ot the SEC's review by limiting the 
cance of this will be that the sub- pany to issue securities which will SEC's oversight to instances in 
sidiarv should not have to seek be used to finance an EWG or te which the transaction will have a 
prior SEC approval for issuing se- provide a guaranty with respect to "substantial adverse impact." Sec
curities and making investments an obligation of an EWG only if the tion 33(c)(2) also expressly pro
and will not be subject to Section 11 issuance of such security or the vides that the SEC shall reasonably
integration requirements. Regis- provision of such a guaranty and fully consider a state commis
tered public utility holding compa- would have "a substantial adverse sion recommendation regarding
nies mav make investments in impact" on the financial integrity of the holding company's relationship
EWGs and foreign utilities without the holding company system. Un- to a foreign utility. Section 33(e)
prior SEC approval, Nevertheless, der Section 32(h)(4), in determining imposes certain reporting require
if a registered holding company to approve transactions not involv- mencs on RHCs which make or 
has to issue securities to effect or fi- ing an EWG, the SEC is required to have investments in foreign utili
nance such an investment, the SEC ignore the capitalization or earn- ties. 
continues to have jurisdiction over ings of the EWG, unless the trans
such an issuance of securities, action, together with the effect of CONCLUSION 

such capitalization and earnings, The Act makes it possible for an
CONTINUING REGULATION would have a substantial adverse RHC to make significant ir-est-

Both Section 32 and Section 33 al- impact on the financial integrity of ments in EWGs and foreign utility
low the SEC to regulate the holding company system. The companies. The SEC can only limit 
intercompany transactions between SEC is required to promulgate EWG investments if they will have 
EWGs and foreign utilities as well rules within six months, setting a substantial adverse impact on the 
as the creation or maintenance of forth the procedures which the SEC financial integrity of an RHC svs
any relationship between an EWG will employ in reviewing transac- tem. 
or a foreign utility and a member of tions for compliance with Sections 
the holding company system. 32(h)(3) through (h)(5). ARTHUR I. ANDERSON 
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UNITED STATES OF AMERICA
 
FEDERAL ENERGY REGULATORY COMMISSION
 

Before Commissioners: 	Elizabeth Anne Moler, Chair;
 
Vicky A. Bailey, James J. Hoecker,
 
William L. Massey, and Donald F. Santa, Jr.
 

Inquiry Concerning the ) Docket No. RM93-19-000
 
Commission's Pricing Policy
 
for Transmission Services
 
Provided by Public Utilities
 
Under the Federal Power Act
 

POLICY STATEMENT
 

(Issued October 26, 1994)
 

The Federal Energy Regulatory Comnission (Commission)
 

announces a new policy regarding the pricing of transmission
 

services provided by public utilities and transmitting utilities
 

under the Federal Power Act (FPA). 1/ The new policy is designed
 

to allow much greater transmission pricing flexibility than was
 

allowed under previous Commission policies.
 

Greater pricing flexibility is appropriate in light of the
 

significant competitive changes occurring in wholesale generation
 

markets, and in light of our expanded wheeling authority under the
 

Energy PY.. icy Act of 1992 (EPAct). 2,/ These recent events
 

underscore the importance of ensuring that our transmission pricing
 

policies promote economic efficiency, fairly compensate ur.ilities
 

for providing transmission services, reflect a reasonable
 

allocation of transmission costs among transmission users, and
 

1/ 	 16 U.S.C. §5 824(e), 796(23). 

j= 16 U.S.C. §§ 824j, 824k. 
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maintain the reliability of the transmission grid. The Commission
 

also 	recognizes that advances in computer modeling techniques have
 

made 	pcssible certain transmission pricing methods that once would
 

have 	been impract.ical.
 

Based on the record developed in this proceeding, the
 

Commission concludes that there appears to be a variety of
 

workable, non-traditional transmission pricing methods that offer
 

potential improvements in fairness, practicality and economic
 

efficiency. For instance, the Commission believes that distance

sensitive rates using contract path or flow-based methods will be
 

acceptable if properly supported.
 

Accordingly, the Commission will permit more flexibility to
 

utilities to file innovative pricing proposals that meet the
 

traditional revenue requirement and will allow such proposals to
 

become effective 60 days after filing, J/ as long as 
they 	satisfy
 

certain pricing principles discussed below. We refer to this
 

category of proposals as conforming proposals. We will alro permit
 

utilities to file pricing proposals that deviate from the
 

traditional revenue requirement, as long as they meet certain
 

requirements discussed below. 
We refer to these filings as non

conforming proposals. Non-conforming proposals will be permitted
 

to go into effect only prospectively from the date the Commission
 

determines that such a pricing proposal meets the statutory
 

requirements of the FPA, i.e., 
is just and reasonable and not
 

j/ 	 Whether to suspend such a filing and impose a refund 
condition will be decided on a case-by case basis. See

West 	Texas Utilities Company, 18 FERC 1 61,189 (1982).
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unduly discriminatory or preferential.
 

In addition to the guidance in this Policy Statement regarding
 

conforming and non-conforming transmission pricing proposals, there
 

are two specific subject areas 
for which we have instituted
 

separate proceedings, and which may require transmission pricing
 

flexibility. Recovery cf Stranded Costs by Public Utilities
 

and Transmitting Utilities, Notice of Proposed Rulemaking, IV FERC
 

Stats. & Regs. 1 32,507, 59 FR 35274 (July 11, 1994); Alternative
 

Power Pooling Institutions under the Federal Power Act, Notice of
 

:nquiry, FERC Stats. & Regs. I (1994). In those
 

proceedings, we are examining what type of pricing policy is
 

appropriate. 
We intend to examine whether any special procedural
 

mechanisms are necessary to coordinate our pricing policy and
 

filings proposing alternative power pooling institutions.
 

I. Introduction
 

The Commission will consider a broad range of rate design
 

methods, within a utility's embedded original cost revenue
 

requirement, as discussed in Section IV. 
We will also consider
 

proposals that deviate from a utility's embedded original cost
 

revenue requirement (subject to 
certain filing procedures and
 

evaluation criteria), as discussed in Section V. -The U.S. Supreme
 

Court has recognized the Commission's broad latitude to fix rates.
 

There is no single valid theory of ratemaking. Under the statutory
 

standard of "just and reasonable" it is the result reached, not the
 

method employed, which is controlling. Duquesne Light Co. v.
 

Barasch, 488 U.S. 299, 
316 (1989) (De ); Federal Power
 



168051.
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Commission v. Hope Natural Gas Co., 
320 U.S. 591, 602 (1944)
 

(Hgj. .
 As the Court observed in DIu.esne:
 

The designation of a single theory of ratemaking as a
consti.tutional requirement would unnecessarily foreclose
alternatives which could benefit both consumers and investors.
 

488 U.S. at 316. Consistent with our broad ratemaking authority,
 

in this Policy Statement we announce that 
we will consider various
 

ratemaking methods to encourage proposals that will produce
 

consumer benefits.
 

The Commission's trad.,.tional transmission pricing policy has
 

permitted a public utility providing firm transmission service to
 
charge rates designed to yield annual revenues equal to the rolled.
 

in embedded cost I/ of the utility's integrated transmission grid
 

on a postage stamp basis 
(jf, not distance sensitive), including
 

the rolled-in costs of any new facilities or upgrades that become
 

part of the integrated system. 
For non-firm transmission service,
 

the Commission has permitted rates to reflect, in addition to the
 

variable costs of providing the service, a charge up to a 100
 

percent contribution to the fixed costs of providing the service,
 

with 	the proviso that pricing must reflect the characteristics of
 

the service provided, e.., the degree of interruptibility.
 

Trad.itiona-Lly, transmission rates have been based on a "contract
 

path" model, i.e., an assumed transmission path from point A to
 

point B, that may or may not 
represent the actual flows of power on
 

4/ 	 Embedded cost is generally viewed as including a fair rate ofreturn on the original cost of facilities, less depreciation,

plus 	operation and maintenance expenses, and taxes. 
 Embedded
costs are 
those costs reflected in the utility's books of
 
account.
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UNITED STATES OF AMERICA
 
FEDERAL ENERGY REGULATORY COMMISSION
 

18 CFR PART 2
 

(Docket No. RM93-19-000]
 

Inquiry Concerning the Commission's Pricing Policy

for Transmission Services Provided by Public Utilities
 

Under the Federal Power Act
 

POLICY STATEMNT
 

(Issued October 26, 1994)
 

AGENCY: Federal Energy Regulatory Commission 

ACTN: Policy Statement 

-l The Federal Energy Regulatory Connission (Comnission) is 

issuing this policy statement to announce a general policy
 

regarding the pricing of transmission services provided by public
 

utilities and transmitting utilities under the Federal Power Act.
 

The new policy is designed to allow much greater transmission
 

pricing flexibility than was 
allowed under previous Commission
 

policles.
 

EFFECT:VE DATE: 
 This policy statement is effective as of
 

October 26, 1994.
 

FOR FURTHER INFORMATION CONTACT:
 

James H. Douglass

Office of the General Counsel
 
Federal Energy Regulatory Commission
 
825 North Capitol Street, N.E.
 
Washington, D.C. 20426
 
Telephone: (202) 208-2143
 
(legal issues)
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Stephen J. Henderson
 
Office of Economic Policy
 

Federal Energy Regulatory Commission
 
825 North Capitol Street, N.E.
 
Washington, D.C. 20426
 
Telephone: (202) 208-0100
 
(technical issues)
 

SUPPLEMENTARY !NFORMATIQN: In addition to publishing the full text
 

of this document in the Federal Register, the Commission also
 

provides all interested persons an opportunity to inspect or copy
 

the contents of this documenc during normal business hours in Room
 

3104, -at 941 North Capitol Street, N.E., Washington, D.C. 20426.
 

an electronic
The Commission Issuance Posting System (CIPS), 


to the texts of formal
bulletin board service, provides access 


documents issued by the Commission. CIPS is available at no charge
 

to the user and may be accessed using a personal computer with a
 

modem by dialing (202) 208-1397. To access CIPS, set your
 

or 2400 bps, full duplex,
communications software to use 300, 1200, 


CIPS can also be accessed
no parity, 8 data bits and 1 stop bit. 


at 9600 bps by dialing (202) 208-1781. The full text of this order
 

issuanice.
will be available on CIPS for 30 days from the date of 


The complete text on diskette in WordPerfect format may also be
 

purchased from the Commission's copy contractor, La Dorn Systems
 

941 North Capitol Street,
Corporatio7', also located in Room 3104, 


N.E., Wash~ngton, D.C. 20426.E-1
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the grid.
 

:n recent years, the Commission attempted to address the
 
industry's changing needs by modifying its historical transmission
 

pricing policy I/ to allow a type of 
incremental cost pricing.
 
E/I -n order to provide new or expanded transmission service, a
 
utility may be required to add expensive transmission assets, which
 
can result in an 
increase in rolled-in embedded cost To
rates. 


address this possibility, the Commission has allowed a utility to
 
charge zransmission-only customers the higher of embedded costs
 

(for the system as expanded) or incremental expansion costs, but
 

not 
the sum of the two. 7/ When the transmission grid is
 
constrained and the utility chooses not to expand its system, the
 

/ See Northeast Utilities Service Company (Re: 
 Public Service
Company of New Hampshire), Opinion No. 364-A, 58 
FERC
61,070, reh'a denied, Opinion No. 364-B, 59 FERC 1 61,042,
orderarantinz motion to vacate and dismissinc reauest for
reahedr , 59 FERC 
 61,089 (1992), affirmed in part and
remanded in Dart sub nom. 
Northeast Utilities Service Company
v. FERC, Nos. 92-1165, = al., 993 F.2d 937 
(Ist 	Cir. 1993),
order on remand, 66 FERC 1 61,332, reh'g 
denied, 68 FERC
1 61,041 (1994), 	 n gj
a 2g q No. 94-1949 (1st Cir. Sept. 6,
1994); Pennsylvania Electric Company, 58 FERC 
 61,2',3, r
dj1andoricina policy clarified, 60 FERC 61,034, re
 .
 60 FERC 1 61,244 (1992), affirmed sub nom.Pennsylvania Electric Co. 
v. FERC, 11 F.3d 207 
(D.C. Cir.
1993) (Pe e e ).
 

./ Incrementa.. 
cost 	is the cost of increasing the level of
service provided. In practice, it typically refers to the
cost of additional facilities needed to provide the requested

service.
 

2/ 	 This current pricing policy is based on three goals that the
Commission adopted in the Northeast Utilities case: 
 (1) to.
hold native load customers harmless, (2) to provide the lowest
reasonable cost-based price to third-party firm transmission
customers, and 
(3) to prevent the collection of monopoly rents
by transmission owners and promote efficient transmission
 
decisions.
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Commission has allowed a utility to ch2arge the higher of embedded
 

costs 
or legitimate and verifiable opportunity costs, but not the
 

sum of the two. The opportunity costs, in turn, are capped by
 

incremental expansion costs. 
 This type of pricing has been
 

referred to as "or" pricing or Northeast Utilities pricing. 
/
 

While "or" pricing will continue to be allowed under the
 

Commission's pricing policy, the Commission is prepared to move
 

beyond "or" pricing to consider other pricing alternatives.
 

1I. Regues. for Co=ents
 

On June 30, 1993, the Commission issued a notice of technical
 

conference and request for comments concerning these policies and
 

other transmission pricing issues. 
 Inquiry Concerning the
 

Commission's Pricinq Policy for Transmission Services Provided by
 

Public Utilities Under the Federal Power Act, IV FERC Stats. &
 

Regs., 
Notices 1 35,024 (1993) (Pricing Inquiry). The Commission
 

received comments and reply comments from 165 entities,
 

representing a broad cross-section of parties that participate in,
 

or are affected by, the electric utility industry. The Commission
 

also held technical conferences on April 8 and 15, 1994, that
 

provided further opportunity for public comment and discussion. A
 

sunmmary of the comments received in this proceeding that included
 

proposals for change is presented in Appendix A. 9/
 

Those commenting expressed a variety of opinions on many
 

transmission pricing issues, including whether transmission rates
 

I/ ig s note 5.
 

2/ 
 Appendix A will not appear in the Code of Federal Regulations.
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should reflect distance sensitivity and whether and how to
 

compensate for flows over parallel paths. The commenters were
 

nearly unanimous in their call for the Commission to provide
 

further guidance concerning acceptable pricing methods. Some
 

commenters indicated that such guidance would assist the formation
 

of regional transmission groups (RTGs) by indicating what pricing
 

policies will be acceptable to the Commnission.
 

While many of the comments expressed dissatisfaction with u° e
 

Commission's current pricing policy, the comments indicated no
 

consensus for any one alternative pricing method. However, the,
 

commenters expressed general agreement that some type of
 

transmission pricing reform by the Commission is needed. There was
 

a strong consensus that such reform should: (1)allow greater
 

pricing flexibility; (2) provide pricing that is "transparent"
 

.1/ and easy to administer; (3) promote economic efficiency,
 

that is, allow transmission customers to make informed decisions as
 

to the economic consequences of their choices, and encourage
 

transmission owners to make efficient use of, and investment in,
 

the transmission grid; (4) ensure equity and fairness; and (5)
 

facilitate the development of RTGs. J./
 

i0/ 	We interpret the commenters to mean that transmission pricing

would be identified separately from generation pricing, that
 
transmission pricing would identify all cost components of the
 
transmission service (L..g., identify ancillary service costs)
 
and that pricing information would be readily available to all
 
bulk power participants.
 

11/ 	 Two RTG agreements recently filed with the Commission postpone
 
dealing with the transmission pricing issue by simply
 
providing that pricing shall be consistent with the
 

(continued...)
 

V-03 
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However, there was disagreement regarding the degree to which
 

reform of transmission pricing should stress administrative
 

simplicity versus accuracy. Some commnenters advocated the
 

continued uoe of traditional contract path and postage stamp rates,
 

in part because these rates are simple to administer. Other
 

commenters proposed methods, such as distance sensitive and flow

based rates, that may 9ive better price signals but involve more
 

complexity.
 

In response to the comments received, the Commission has
 

decided to revise its policies to permit utilities much greater
 

flexibility. We are prepared to accept a variety of pricing
 

methods in addition to Northeast Utilitie pricing. N
 

pricing will still be acceptable because it fully
 

comports with the pricing principles we adopt today. However,
 

based on the record developed herein, a variety of other pricing
 

methods will also be acceptable.
 

The Commission concludes that greater pricing flexibility is
 

now required for several reasons. First, exclusive use of methods
 

that worked reasonably well in the past does not provide sufficient
 

flexibility to accommodate the evolving needs of transmission
 

owners and users in a more competitive era. 12/ It is important
 

ja/( ...continued)
 
Commission's transmission pricing policy. 5= Pacificorp, e
 
al. (on behalf of Western Regional Transmission Association),

69 FERC (1994); Southwest Reyional Transmission
 
Association, 69 FERC I _ ) (1994). 

j/ e American Electric Power Service Corporation, 67 FERC 
61,168 at 61,490 (1994). 



Docket No. RM93-19-000 
 -9

to gain practical experience with alternative transmission pricing
 

approaches in order to assess how best 
to accommodate the current
 

and future needs of the industry in providing efficient and
 

reliable power supply as 
the industry becomes increasingly
 

competit-ve. Second, our existing "or" pricing policy may not
 

always encourage tne most efficient investments in and use of the
 

transmission grid. Third, regional differences (e.g., power flow
 

patterns and population densities) justify a more flexible policy
 

that can account for such differences. Fourth, a more flexible
 

pricing policy may be necessary to implement effectively our RTG
 

policy, which encourages RTGs to deal with a broad range of issues,
 

including pricing, and which suggests that the Commission, in
 

appropriate circumstances, will defer to RTG decision-making.
 

12/ The Commission is convinced that a more flexible pricing
 

policy can help to achieve broader policy goals and be implemented
 

in a manner that is just and reasonable and not unduly
 

discriminatory or preferential.
 

In developing a more flexible transmission pricing policy, the
 

Commission's basic premise is that comparable access to efficiently
 

priced transmission services is critical to the continued
 

development of a competitive wholesale power market. 
 Rith this
 

fundamental underpinning in mind, the Commission has developed
 

several pricing principles that new pricing proposals should
 

follow. Some of these principles reflect existing pricing
 

13/ 	 Policy Statement Regarding Regional Transmission Groups, 58 FR
 
41626 (Aug. 5, 1993), III FERC Stats. & Regs. 30,976 (July

30, 1993) (RTG Policy Statement).
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requirements that any new proposal must continue to follow. Other
 

principles, while important, may have to be balanced against one
 

another.
 

Before discussing the pricing principles and specific new
 

methodologies that may be acceptable, there are several points we
 

would like to make*. First, the Commission believes that improving
 

price signals is an important goal, but recognizes that trade-offs
 

between improved price signals and simplicity are inevitable. :.I
 

one hand, transmission service is typically a small component of
 

the total cost of electric service and, therefore, arguably does
 

not merit overly complex pricing methods. 1j/ On the other
 

hand, in many cases transmission capacity is a scarce and valuable
 

resource, and its pricing can send signals that promote the
 

efficient siting of generation facilities and efficient decisions
 

as to the dispatch of generation. In addition, new technological
 

advances, particularly in computer technology, have made certain
 

innovative pricing methodologies workable in practice. We
 

therefore must balance the sometimes competing goals of better
 

price signals and simplicity when evaluating any new pricing
 

methodologies.
 

Second, th.e Commission also recognizes that it must move
 

beyond certain precedent in order to entertain alternative pricing
 

14/ Historically, transmission plant has represented less than 12
 
percent of total electric plant in service for major investor
owned Electric Utilities and generally less than six percent
 
of the cost of electricity to end users. (Derived from cost
 
data in 1992 Energv Information Administration Financi
 
Statistics of Major Investor-Owned Electric Utilities.)
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proposals. 
 For example, instead of requiring a single postage
 
stamp rate for transmission over the integrated transmission system
 
of a corporation, such as a holding company system with several
 
affiliated operating companies, 15/ 
we will now entertain
 
proposals such as 
zonal rates -U/ that 
take distance within the
 
corporation into account, provided that such proposals are
 
consistent with the pricing principles that 
we adopt today. 17/
 
Having analyzed new methodologies presented in the reccrd, we
 
believe that 
some departures from our traditional integrated system
 
pricinq requirement will be supportable under the FPA if
 

appropriately developed.
 

Third, as previously noted, several comenters urged the
 
Conission to provide a framework for reforming pricing that would
 

U/ r&, e 
 Southern Company Services, 55 FERC 
 61,173 (1991).,
order on 57 FERC 61,093 (1991), a , Alabama PowerCompany v. FERC, 993 F.2d 1557 
(D.C. Cir. 1993).
 

16/ 
 Under zonal rates, 
a utility's facilities are divided
(disaggregated) into a number of 
zones. The total cost
assigned to any request for transmission service would depend
on the number of zones tra" 
rsed and the rate for each zone.
 
7/ If a utility, 
or public utility holding company system,
proposes 
to disaggregate its integrated transmission system
into distinct components 
(or zones) for purposes of developing
transmission rates for third parties, it must apply the same
approach consistently and uniformly across 
the entire system
for all uses 
of the system, including its own uses.
 

We caution that any such zonal approach or other disaggregated
approach would also need to appropriately recognize all 
flows
on the system. For example, if 
flows are used to allocate
costs 
on some lines, flows should be used to allocate costs
for all remaining lines in the same way; 
 .. , it would not be
acceptable to presume chat each transmission customer
proportionally uses and relies upon all remaining lines of the
integrated system.
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supplement the Commission's RTG Policy Statement. The Commission
 

continues to believe that it would be appropriate for RTGs to
 

address transmission pricing. We anticipate that the pricing
 

flexibility provided herein, and our willingness to give
 

appropriate deference to RTG decisions, will not only encourage the
 

development of RTGs, but will also encourage RTGs to address
 

transmissicn pricing, including regional issues affecting such
 

pricing.
 

Finally, we do not wanz our policy to be so rigid that
 

utilities will be prohibited from proposing pricing alternatives
 

that may deviate from the traditional revenue requirement. Because
 

transmission remains a natur- monopoly, we believe it will be
 

difficult for transmission owners to support such pricing under the
 

FPA, particularly market-based transmission rates. However, we
 

believe that it would be shortsighzed to foreclose completely
 

consideration of such non-conforming proposals. The electric
 

u.ility industry of today is very different from the electric
 

utility industry that existed only 20 years ago and even five years
 

ago. Just as we today change our policies to reflect recent
 

changes, we must remain flexible if we are to respond to future
 

changes. Accordingly, we detail procedures and standards below
 

that will be used in evaluating transmission pricing proposals that
 

do not conform to the traditional revenue requirement.
 

We now turn to the requirements of the FPA and the pricing
 

principles that we have developed consistent with those
 

requirements.
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III. Tranmssion Pricng Prljsi_ 
 8Bg
 

Transmission pricing must adhere to the FPA requirement that
 

transmission rates be just and reasonable and not unduly
 

discriminatory or preferential. 
This requirement is found in
 
sections 205, 206, and 212. In addition, section 212(a) requires
 

that wholesale tranqmission rates for services ordered under
 

section 211 must:
 

" 
permit the rE.overy of all costs incurred in
 

connection with the transmission services and
 

necessary associated services, including, but not
 

limited to, an appropriate share, if any, of
 

legitimate, verifiable and economic costs, including
 

taking into account any benefits to the transmission
 

system of providing the transmission service, and
 

the costs of any enlargement of transmission
 

facilities;
 

* 
promote the economically efficient transmission and
 

generation of electricity; and
 

* 	to the extent practicable, ensure that costs
 

incurred in providing the wholesale transmission
 

services, and properly allocable to the provision of
 

such services, are recovered from the applicant for
 

the 211 order and not from a transmitting utility's
 

existing wholesale, retail, and transmission
 

customers.
 

Consistent with these statutory requirements, which give the
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Commission discretion in setting rates within the 
zone of
 

reasonableness, and in light of the comments received in re!Jponse
 

to 
the Pricing Inquiry, we have formulated five principles 
:hat
 

will guide our approval of pricing for both firm and non-firm
 

transmission services in the future. 
 The Commission believes these
 

principles comport with the statutcry requirements of sections 205,
 

206 and 212 of 
the FPA, and, in the interest of developing a
 

uniform transmission pricing policy, we will apply these same
 

principles to the pricing of 
transmission service whether that
 

service is provided under section 205, 206, 
or 211 of the FPA.
 

The first two principles reflect fundamental requirements
 

previously established by the Commission. 
A conforming proposal is
 
one that meets the first principle, L , it proposes pricing that
 
meets the traditional revenue requirement. A conforming proposal
 
must also meet the second principle, i. ., it must reflect
 
comparability. 
As to the other three principles, however, these
 
reflect goals that an applicant with a conforming proposal must try
 
to meet, but that ultimately may need to be balanced against one
 
another in the Commission's determination of whether the proposed
 

rates are just and reasonable.
 

A non-conforming proposal is 
one that does not meet the first
 

principle, ie., it does not propose pricing that meets the
 
traditional revenue requirement. 
 However, a non-conforming
 

proposal must meet the second principle, j., it must reflect
 

comparability. If a non-conforming proposal does not clearly
 

demonstrate that the comparability requirement is met, 
it will be
 

V/O
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rejected. As to the remaining three principles, these reflect
 

goals that an applicant with a non-conforming proposal must try tc
 

meet, but that may need to be balanced against one another. In
 

addition, as part of its balancing, the Commission will consider
 

the extent to which the first principle is not met. 18/
 

We discuss these principles in detail below.
 

1. Transmission Pricing Must Meet the Traditional Revenue
 

For conforming proposals, transmission prices must be based oi
 

the costs of the transmission service provided. The process of
 

determining transmission prices involves three distinct steps.
 

First, a utility must determine its total company revenue
 

requirement, the capital component of which traditionally has been
 

measured by embedded (depreciated original) cost. Second, a
 

utility must allocate among individual customers or classes of
 

customers that portion of the total revenue requirement that is
 

attributable to providing transmission services, in a manner which
 

appropriately reflects the costs of providing transmission service
 

to such customers or classes of customers. Finally, the utility
 

must design rates to recover those allocated costs from each
 

customer class.
 

Different customers may pay different rates if they use the
 

system in different ways. In the aggregate, however, rates are
 

designed so that a transmission owner meets, but does not exceed,
 

18/ 	 A pricing proposal that deviates from cost only slightly may
 
be easier to justify than one that results in prices several
 
times cost.
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its revenue requirement. That is, 
it should be able to collect
 

revenues from all its customers equal 
to the sum of its prudently 

incuired embedded costs, including return on capital. 

There are two reasons for requiring transmission pricing to
 
meet the traditional 
revenue requirement. 
 First, it appears that
 

transmission will remain a natural monopoly for the foreseeable
 

future. 
 It is unlikely that market-based prices for monopoly
 

services, especially fnr firm transmission service, could be
 

justified under the FPA at 
the present time, under the current
 

industry structure. However, it is clear that there is 
no single
 

appropriate ratemaking method under the FPA. 
The end result is the
 
appropriate yardstick against which to measure the legality of a
 

rate order, not the ratemaking method. 
Thus, although no single
 

ratemaking method is necessarily favored by the FPA, this pricing
 

principle will 
ensure that transmission users pay a just and
 

reasonable price for transmission services and that transmission
 

owners, while being appropriately and adequately compensated,
 

;J/ will not be able to exercise their market power to collect
 

exorbitant rates.
 

Second, we believe that pricing within an embedded cost
 

revenue requirement provides adequate incentives for transmission
 

owners to provide comparable transmission services, as 
long as the
 

transmission owner has the opportunity for full 
cost recovery.
 

When upgrades are required, the transmission owner may incur
 

/ Duuesne, 488 U.S. at 316; Bluefield Water Works & Improvement
Co. v. Public Service Commission of the State of West
Virginia, 262 U.S. 679 


(1923); aKQj, 320 U.S. at 602.
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significarc expenses related to planning and siting new facilities.
 
For example, a utility may be required to pay for environmental
 
mitigation associated with the construction of new transmission
 

facilities. 
Such costs will be recoverable by the transmission
 

owner if they are prudently incurred.
 

in addition, under the traditional revenue requirement
 
principle, transmission owners clearly may, with appropriate
 
support, 20/ 
recover the legitimate and verifiable costs of
 
services they provide that are ancillary to transmission services,
 
such as load following, reactive power compensation, and backup
 
power services. However, transmission customers should also be
 
permitted to provide these services themselves or to obtain them
 

from someone else if this is feasible.
 

Finally, as discussed in Section IV below, we 
intend to allow
 
significant latitude and a wide variety of non-traditional rate
 
design proposals, within a cost cap based on the total company
 

revenue requirement.
 

2. 
 Transmission Pricing Must Reflect Comparabilitv
 

Any new transmission pricing proposal, conforming or non
conforming, must meet the Commuission's recently announced
 

comparability standard. 
 In American Electric Power Service
 

(AUP), 
67 FERC 1 61,168 (1994), the Commission
 

articulated a new standard for judging whether access to
 
transmission services is unduly discriminatory, or anticompetitive.
 

0/ Northern States Power Company (Minnesota and Wisconsin)
Opinion No. 383, 
64 FERC 61,324 (1993), reh'S gendin

(reactive power).
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The Commission noted that "lain open access tariff tiiat is not
 

unduly discriminatory or anticompetitive should offer third parties
 

access on the same or comparable basis, and under the same or
 

comparable terms and conditions, as the transmission provider's
 

uses 	of its system." 21/ This principle has been applied to all
 

open 	access tariffs filed since AE, as well as to transmission
 

services provided by RTGs. 22/
 

There is a relationship between price and quality of service
 

(i.., in general, higher quality service costs more). In Florida
 

Municipal Power Agency v. Florida Power & Light Co., 67 FERC
 

61,167 at 61,482 (1994) (FMPA), the Commission stated, "(slince
 

FMPA wants to be able to use the transmissioL system as freely as
 

does Florida Power, it must pay a rate that reflects that
 

equality." As a result of the relationship between quality of
 

service and price discussed most recently in EMA, and the growing
 

importance of service comparability, we will require that pricing
 

be comparable. Comparability of service applies to price as well
 

as to terms and conditions. Comparability of transmissi-n pricing
 

involves a "golden rule of pricing" -- a transmission owner should
 

charge itself on the same or comparable basis that it charges
 

otners for the same service. j3/
 

221/ 	 67 FERC at 61,490.
 

22/ 	 a?& PacifiCorp, U al. (on behalf of Western Regional 
Transmission Association), 69 FERC at ; Southwest 
Regional Transmission Association, 69 FERC at 

23/ 	 There is a similar "golden rule of access" -- provide the same
 
or comparable services to others as you provide yourself.
 



Dccke: No. RM93-19-000
 

This golden rule has several implications. First, for
 

purposes of setting FERC-jurisdictional rates, costs must be
 

allocated between jurisdictional and non-jurisdictional customers
 

in a consistent way, to determine the cost responsibility of the
 

two sets of customers. 24/
 

Second, when a utility uses its own transmission system to
 

make off-system sales, it should "pay" for transmission service at
 

the same price that third-party customers pay for the same service,
 

its native load customers.
and credit the transmission revenues to 


This treatment restricts the transmission owner's ability to gain
 

an unfair advantage in the bulk power market by selling itself
 

transmission service at a discount that would be subsidized by
 

native load and transmission-only customers. 251/
 

Pricing comparability does not mean that the Commission is
 

endorsing an end result in which there are no differences in prices
 

paid by various customers. For example, the Commission is not
 

suggesting that prices must be based on highly aggregated costs so
 

that all customers face a uniform rate per kWh of service. Rather,
 

The Commission is not in any way suggesting any interference
24/ 

with state authority to determine the appropriate ratemaking
 
methodology for bundled retail sales.
 

25/ 	 in M_, for example, the Commission required that PSI take
 
transmission service under its own transmission tariff when
 
making market-based cower sales. The Commission adopted this
 
approach to prevent PSI from using its transmission ownership
 
to exercise an unfair competitive advantage in wholesale power
 
markets. Public Service Company of Indiana, Inc., Opinion No.
 

51 FERC 1 61,367 at 62,201 (1990), order on rehearinq,349, 

PSI Energy, Inc., 52 FERC 61, 260, order zranting
 

61,131 aDDeal dismissed sub
clarification, 53 FERC (1990), 

nom. Northern Indiana Public Service Co. v. FERC, 954 F.2d -36
 
(D.C. 	Cir. 1992).
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we are receptive to pricing proposals that disaggregate costs in
 

order toa give better price signals to all users of the system -

third parties and the transmission owner itself. Such
 

disaggregation still permits different customers to pay different
 

prices. Pricing comparability does not rule out such a result.
 

Finally, comparability of pricing includes certainty of
 

pricing. A transmission customer should have pricing certainty
 

comparable to that of the transmitting utility, e.gr., the same
 

transmission pricing certainty for long-term power contracts as the
 

transmitting utility has.
 

3. Transmission Pricing Should Promote Economic Efficiency
 

Section 212(a) of the FPA, as amended by EPAct, states that
 

transmission pricing should promote economically efficient
 

generation and transmission of electricity. 2&/ In our view,
 

this means that transmission pricing should promote good decision

making and foster:
 

' 	 efficient expansion of transmission capacity; 

* 	efficient location of new generators and new load;
 

* 	efficient use of existing transmission facilities,
 

including the efficient allocation of constrained
 

capacity through appropriate market clearing mechanisms;
 

and
 

* efficient dispatch of existing generating resources.
 

To the extent practicable, transmission rates should be
 

26/ 16 U.S.C. § 824k(a).
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designed to 
reflect marginal costs, 2/ 
rather than embedded
 
costs, in a manner consistent with the remaining principles. 
 We
 
favor marginal 
cost prices in order to promote efficient decision
making by both transmission owners and users. 28/ 
 In the short.
 
run, marginal transmission costs are primarily line losses and,
 
when lines are 
congested, opportunity costs. 
 In the long-run,
 
marginal transmission costs include all the costs of the
 
transmission system and support services. 
The Commission
 
recognizes the complexity of estimating marginal cost on 
the
 
transmission grid and of implementing pricing that follows marginal
 
transmission costs, but we 
encourage experimentation in this area.
 
22/ On a case-by-case basis, we will balance the desirability
 
of more economically efficient price signals against the additional
 
complexity of implementing such pricing.
 

4. Transmiion D S
aaihess r 

As a general matter, transmission pricing should be fair and
 

equitable. 
This has 
two important implications. 
First, the EPAct
 
requires that, 
to the extent practicable, existing whol-sale,
 
retail and transmission customers should not pay for the costs
 
incurred in providing wholesale transmission services ordered under
 

27/ Alfred Kahn, i 
 n.28, defines marginal cost as
of producing one more unit; 
"(tihe cost


it can equally be envisioned as
the cost that would be saved by producing one less unit."
 
28/ See I Alfred E. Kahn, The Economics of Regulation 63-86.
 
29/ Such proposals should be fully supported, with as
as possible. Se much detail
New England Power Company, Opinion No. 352,
52. FERC 
 61,090 (1990), reh'q den!&&, Opinion No. 352-A, 54
FERCI 61,055 (1991), aff'd 
sb nom. Town of Norwood,
Massachusetts v. FERC, 962 F.2d 20 


(D.C. Cir. 1992).
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section 211. 
 Similarly, we do not believe that third-party
 
transmission customers should subsidize existing customers. 
 We
 
believe this principle should apply equally to transmission
 

services under both section .21i and sections 205 and 206.
 
A second implication of the fairness principle2 is that
 

economic harm that could be created during a period of transition
 
from one 
pricing approach to another should be mitigated to the
 
extent practicable. 
Solutions to any transition problems arising
 
from pricing reform should balance fa.irness considerations
 
associated with any reform against the potential efficiency
 
improvements, and should mitigate the hardships arising from any
 
reform. 
The major purpose of transmission pricing reform should be
 
to provide more efficient price signals, particularly for new
 
transmission uses, and nct simply to reallocate sunk costs.
 

5. Transmission Pricin' Should Be Practical
 

Transmission pricing should be practical and as easy to
 
administer as 
appropriate given the other pricing principles. 
A
 
user should be able to calculate how much it will be charged for
 
transmission service. 
 Some pricing proposals may be so complex
 
that they are difficult to understand and analyze. 
 Such
 
complexity, while not fatal, should be balanced by efficiency gains
 
or other advantages produced by such complexity.
 

IV. Guidance Reardina PricinaProDonala ThatCofor to th
 
Traditional Revenue Recuirement
 

In addition to the five general principles above, the
 
Commission provides guidance on specific pricing proposals,
 
including examples of acceptable pricing approaches and
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clarification of limitations on pricing flexibility.
 

It is important for those involved in transmission pricing
 

discussions and negotiations to have a common understanding of the
 

attributes of various pricing proposals. For example, various
 

parties advocate the use of "megawatt mile" pricing. Several
 

distinct pricing proposals carry the same "megawatt mile" label.
 

Therefore, those proposing transmission pricing reform must provid(
 

a clear explanation of their proposal.
 

As the industry considers possible pricing reform, the
 

following three attributes of any transmission pricing method
 

should be specified to provide a common framework for analysis:
 

" the method for measuring cost for purposes of rate
 

design: embedded cost, incremental cost, the
 

Commission's current "or" policy, long-run marginal cost,
 

or short-run marginal cost;
 

" the method for treating power flows: contract path or
 

flow-based approach; and,
 

* 	the method for grouping transmission facilities:
 

corporate postage stamp versus more disaggregated
 

approaches, such as zones, or line-by-line methods.
 

12/
 

We anticipate that a wide variety of pricing proposals may be
 

reconciled with the traditional revenue requirement. In theory,
 

30/ 	 Under a line-by-line pricing method, the costs of each
 
transmission line, or segment, are allocated to individual
 
transmission transactions, based on the usage each transaction
 
makes of each line or segment.
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acceptable cost-based pricing that satisfies 
our principles could
 

be designed for many combinations of these possible attributes.
 

For example, prices could reflect incremental cost (the first
 

attribute), be based on flow 
(the second attribute), and be
 

allocated on a line-by-line basis A
(the 	third attribute). 


different approach is taken by changing any one of the attriLuutes,
 

e g., zones instead of lines. Therefore, many varieties of cost

based pricing are possible.
 

We fully intend to be flexible and to consider innovative,
 

conforming pricing approaches that accommodate the changing needs
 

of the competitive bulk power market. 
This applies to pricing for
 

firm as well 
as non-firm transmission services. 
The pricing
 

principles set out in r.he prior section are intended to guide RTGs
 

and individual utilities in their consideration of new approaches.
 

To provide further guidance, we discuss below examples of new cost

based pricing methods that we believe can be made consistent with
 

our principles. These examples are 
intended to be illustrative.
 

Other approaches also may be consistent with the principles. In
 

all cases, we emphasize that pricing reform must have a purpose
 

consistent with the principles. We want transmission pricing that
 

supports good and consistent decision-making by transmission system
 

-sers and owners.
 

A. 	 Examples of SPecific Pricing Methods That Conform to the

Traditional Revenue Reuirement
 

The following pricing approaches are exaiples of methods that
 

the Commission would find acceptable, assuming an adequate showing
 

by the utility. 
In this context, a conforming method is one that
 

(4 
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clearly meets the first 
two fundamental requirements and
 

demonstrates that it 
is is capable of satisfying the other three
 

pricing principles (which ultimately may need to be balanced
 

against one another in the Commission's determination of whether
 

the proposed rates are just and reasonable). Of course, the rates
 
resulting from its 
 se 
must be shown to be just, reasonable and not
 

unduly discriminatory or preferential.
 

(1) 	Examles of Acceptable Transmission icin By a
 
Individual Utility
 

A variety of pricing proposals from an individual utility
 

could be acceptable under the five pricing principles. The range
 

of possible approaches includes various combinations of: (1) 
a
 
traditional contract path approach or a flow-based approach; 
(2)
 

costs aggregated at the utility level, at a zonal level, 
or at the
 
line-by-line level; and (3) various cost concepts for rate design,
 
such as embedded cost, "or" cost, incremental cost, or short-run
 

marginal cost. 
 Not all of these possible combinations, however,
 

would necessarily satisfy our principles.
 

Examples of pricing reform that the Commission would approve
 

if proposed by an individual utility and if they satisfy our
 

principles include:
 

zonal "or" pricing based on power flows from zone to zone
 

within a utility, or within the members of a holding
 

company system. Zonal rates should be supported by
 

showing the use made of separate zones by an individual
 

transaction. 
Such rates should be supported by an
 

explanation of the data base required and the computer
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modeling needed to 
implement it.
 

" flow-based'line-by-line rates, based on embedded costs or
 

"or" pricing. 
Such rates should be supported by an
 
explanation of the data base required and the computer
 

modeling needed to implement it.
 

• 	"or" pricing, at Lhe corporate level using the
 

traditional contract path approach. 
This is the current
 

Commission standard and remains an acceptable prici-g
 

policy that satisfies our pricing principles.
 

(2) Examples of Acceptable Transmission Pricing By an RTM
 

The Commission will provide substantial latitude for
 
innovative, conforming pricing proposals by a regional transmission
 

group that meets the requirements cf our RTG Policy Statement.
 

.U/ 
We will give more latitude to RTGs than to individual
 
utili.ties. 
 This is for two reasons. First, 
an RTG represents the
 
combined interests of both transmission owners and transmission
 

users, as well as 
the appropriate participation of state
 

authorities, so pricing proposals are likely to represent an
 

appropriate balancing of those interests. 
 Second, the more
 
attractive proposals for treating regional loop flow problems work
 
better if all the utilities in the region use the same method..
 

31/ Policy Statement Regarding Regional Transmission Groups, 58 FR
41626 (Aug. 5, 1993), III FERC Stats. & Regs. 30,976 (July
30, 1993); See a PacifiCorp, 21 al. 
(on 	behalf of Western
Regional Transmission Association), 69 FERC at
Southwest Regional Transmission Association, 69 FERC at 
 -




680547
 
Docket No. R.93-19-000 


-27-


An RTG could propose any pricing reform that is open to an
 

individual utility and also other reforms that address the loop
 

flow issue. 
 Many approaches to reforming transmission pricing th
 
were suggested in the record of the Pricing Inquiry address the
 

lcop 	flow issue and appear to 
require a regional approach. From
 
the comments, the Commission discerns 
two major alternatives to
 
traditional contract path pricing that RTGs could choose for
 

dealing with loop flow:
 

* "enhanced" contract path pricing, which
 

improves the contractual institutions
 

underlying traditional contract path trading;
 

3j/ and
 

" flow-based pricing, which refers to pricing
 

designed to reflect the actual 
or projected
 

power flows associated with a transaction.
 

Cost-based pricing could be designed to acconmodate either of
 
these alternatives. Examples of pricing reform based on a flow

based approach that the Commission would look approvingly on if
 
proposed by an RTG and if consistent with our principles include:
 

* 
a MW-mile method, which could be implemented in
 

one of several ways. For example, it could be
 

based on 
"or" pricing and line-by-line power
 

flows. Alternatively, a MW-mile approach could
 

be based on embedded cost for the whole
 

12/ 	 "Enhanced contract path" refers to any approach intended to
reconcile capacity rights between points of 
receipt and
delivery and actual power flows on a network of lines.
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company, allocated as the ratio of transaction.
 

specific megawatt-miles to total megawatt

miles.
 

* 	postage-stamp "or" ratemaking at the utility
 

level that is combined with power flow analysis
 

to determine the compensation due to all
 

transmission owners on the parallel paths.
 

This would be a departure from the current
 

contract path approach.
 

* 	zonal "or" pricing based on power flow analysis
 

to determine the use a transaction makes of the
 

facilities in each zone.
 

* 	short-run marginal cost pricing with transmission prices
 

based on line-by-line losses and opportunity costs caused
 

by power flow constraints.
 

RTGs may be able to design a pricing approach that combines
 

elements of flow-based pricing with elements of contract path
 

pricing. An example might be contract-path pricing for capacity
 

rights to engage in long-term firm transactions combined with flow

based pricing for short-term, nonfirm transactions that are not
 

covered by such rights. As can be seen from these examples, the
 

Commission will provide RTGs substantial flexibility in choosing
 

among a wide range of pricing approaches.
 

(3) Examples of Unacceptable Transmission Pricing
 

As discussed above, any pricing proposal, even a proposal that
 

does not conform to the traditional revenue requirement, must meet
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the jusg and reasonable standard of the FPA. Below we list two
 

types of pricing proposals which we find unacceptable.
 

Postage-Stamp And* Pricing: Some utilities have
 

proposed so-called "and" pricing, which would add an
 

embedded cost rate to an incremental cost rate for
 

the same service over the same facilities. The
 

proposals have been based on traditional postage
 

stamp ratemaking for which costs are aggregated at
 

the utility level. This type of pricing has been
 

found by the Commission to be unjust and
 

unreasonable. 33/ We cannot see how such an
 

approach is consistent with either our fairness
 

principle or our efficiency principle. )A/
 

* 	 Pricing by Individual Utilities to Account for Loop
 

Flow: While individual utilities may propose new
 

and innovative pricing methods that seek to
 

apportion transmission costs on the basis of
 

33/SeePenelec, quora n.5. 

34/ 	 The flexibility that we endorse in this Policy Statement
 
regarding cost disaggregation, among other things,

addresses the industry's underlying concerns regarding

"or" pricing. That is, while we cannot justify pricing

that purports to recover two measures of a single cost,

allowing the entity to account for costs on a
 
disaggregated basis would permit separate pricing for
 
separate facilities or small groupings of facilities.
 
Hence, we would entertain proposals for flow-based line
by-line "or" pricing. This would permit the use of

embedded costs for some lines when this is the higher of
 
embedded or incremental costs, and the use of incremental
 
cost for other lines when this is the higher of embedded
 
or incremental costs.
 



Docket No. RM93-19-000 
 -30

scheduled flows (.q., zonal or line-by-line
 

methods), we also believe that it would be
 

inappropriate for individual utilities to reform
 

their own approach to transmission pricing in a way
 

that is inconsistent with regional practices
 

regarding unscheduled or inadvertent flows (loop
 

flow). 35/ We are concerned that individual
 

public utilities may propose approaches to loop flow
 

pricing that lead to a patchwork of mutually
 

inconsistent loop flow pricing methods within a
 

region. Accordingly, a utility's proposal to use
 

flow-based pricing generically to recover the costs
 

of unscheduled inter-utility power flows will be
 

treated as a non-conforming proposal if it is
 

inconsistent with regional loop flow practices, such
 

as use of a contract path convention. 36/
 

35./ 	 Of course, such individual utility pricing may be appropriate

if there are no objections to the loop flow solution from any

affected neighboring utilities or transmission customers.
 

36/ 	 However, a public utility may seek on a case-by-case

basis relief from the Conission, including appropriate

compensation, in situations in which it is experiencing
 
severe unscheduled loop flows on its system because of
 
specific power transactions by other neighboring

utilities and it has been unable to resolve the problem

through existing industry mechanisms. See rc

Electric Power Service CorD., 
eta., 49 FERC 1 61,377 at 
62,381 (1989).
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V. Pricing ProDosala That do not Conform to the Traditional 
Revenue Reauirement 

The Commission clearly prefers pricing proposals that are
 
designed not to exceed the traditional 
revenue requirement. As
 
noted, we believe that given the current industry structure it will
 
be difficult to justify non-conforming proposals. 
 In addition, we
 
believe that the flexibility permitted under this revised
 
transmission pricing policy should be adequate to satisfy the needs
 
of today's electric utility industry, particularly given'the
 
current structure of the industry. Nevertheless, the electric
 
utility industry is continuing to evolve 37/ and we must ensure
 
that 
our policies do not impede the continued development of
 
competitive bulk power markets, or the development of new market
 
structures and transmission arrangements. The Com'ission will
 
consider pricing proposals necessary to acconodate such
 
developments. 
Some of the proposals discussed in this proceeding
 
may exceed the traditional embedded cost 
revenue requirement. Such
 
proposals will be considered pQvje 
they meet certain filing
 
procedures and evaluative criteria. 
We will provide two procedural
 
avenues 
for considering non-conforming proposals. 
We will also
 
provide guidance on the type of evidentiary showing necessary to
 

support such proposals.
 

37/ In recent months, the pace of change in the electric industry
has increased dramatically. 
Certain state proceedings on
industry restructuring, as 
well as proceedings before this
Commission, have contributed to the development of innovative
proposals by both industry participants and academicians.
These evolutionary changes support the need for flexibility.
and the need to permit non-conforming'pricing proposals.
 

(4-a4r
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A. Procedures for Proposals That do no 
_Conform to the

Traditional Revenue Reauirement
 

Any public utility that seeks non-conforming pricing must hay
 
on 
file with the Commissio;, an open access transmission tariff
 
offering comparable services. 
 Such comparability tariff must have
 
been accepted for filing by the Commission before a non-conforming
 
pricing proposal will be considered. Moreover, utilities proposinc
 
non-conforming transmission pricing must submit such pricing
 
proposals eithar: 
 (a) in conjunction with a section 205 conforming
 
transmission pricing proposal (the non-conforming proposal would be
 
reflected as alterrnative "pro forma" rate sheets to the conforming
 
proposal); or 
(b) in a petition for declaratory order.
 

(1) Alternative "Pro Forma" Rate Sheets
 
Under this procedure, the Commission and interested parties
 

would review the non-conforming proposal in conjunction with review
 
of a companion conforming pricing proposal. 38/ 
 The conforming
 
proposal would be subject to the notice and suspension procedures
 
of section 205. The non-conforming proposal would not. 
 The non
conforming proposal would be litigated at the same time as 
the
 
conforming proposal, but could not take effect, if at all, until
 
the end of the proceeding. If, at 
the end of the proceeding, the
 
Commission determines that the alternative, non-conforming rate
 
proposal is acceptable under the FPA, the Commi.ssion will allow the
 
utility to make a compliance rate filing, and the rates will be put
 
into effect prospectively.
 

O/= Pacific Gas Transmission, 66 FERC 1 61;384,
dne, 67 FERC 61,247 (1994), Ce engLn.
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This procedure will permit the Commission to determine the
 

extent to 
whch the proposal deviates from the traditional revenue
 

requirement, which may be necessary in determining whether the
 

other features of the proposal are sufficient to offset this. It
 

will also permit an examination of how risk, and hence cost of
 

capital, will vary under the conforming and non-conforming
 

proposals. Another benefit of the alternative "pro forma" 
rate
 

sheets procedure is that the utility would be able to 
implement the
 

non-conforming pricing, assuming it 
was just and reasonable,
 

immediately following the Commission's final order. 
-


(2) Declaratory Order Petition
 

A utility that wishes 
to have the Commission consider a non

conforming pricing proposal separate from a rate proceeding may
 

bring the matter to the Commission via a petition for declaratory
 

order. Of course, if the Commission found that the utility's
 

proposal met the statutory criteria, the utility would still need
 

to file a rate reflecting the proposal pursuant to 
FPA section 205.
 

Presumably the section 205 proceeding would be straightforward
 

(_ . akin to a compliance filing), 
however, since the Commission
 

would have already addressed the merits of the proposal in the
 

declaratory order.
 

B. Criteria-for EvaluatinQ Proosals That do 
not Conform to
 
the Traditional Revenue Reauirement
 

Utilities proposing non-conforming transmission pricing must
 

fully support such proposals. The utility must supply a complete
 

discussion of how the proposal is 
intended to take account of the
 

pricing principles. The Commission will consider the relative
 



C8 54
 
Docket No. RM93-19-000 -34

weight of each pricing principle as applied to the facts of each
 

case. We will hold the comparability principle inviolate, however.
 

Absent such support, the Commission will summarily reject the non

conforming proposal even if the utility has agreed to the
 

procedural requirements set forth above.
 

We will also summarily reject non-conforming proposals that du
 

not submit information showing that the proposal can be expected
 

to:
 

(a) 	produce greater overall consumer benefits than a
 

conforming proposal; and
 

(b) promote competitive bulk power markets. 22/
 

At a minimum, utilities proposing non-conforming transmission
 

pricing must make a showing of benefits to a broad cross-section of
 

consumers which achieve the following:
 

(i) 	greater access and customer choice;
 

(ii) projected price decreases to customers of delivered
 

power; and
 

(iii) service flexibility and available products to meet
 

customer needs.
 

As noted, utilities should also explain how the non-conforming
 

proposal promotes competitive bulk power markets.
 

39/ 	 The reason we are providing flexibility to consider non
conforming transmission pricing proposals is because we
 
do not want to reject out of hand innovative proposals

that could benefit ratepayers. However, we do not intend
 
to waste resources considering proposals whose sole
 
purpose is to provide more revenue to the transmitting

utilities. We will summarily reject such proposals.
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C. 	 Guidance Reiardina Proposals That do not Conform to the
 
Traditional Revenue Recuirement
 

We believe that a non-conforming proposal that results from a
 

diverse group such as an RTG, with fair and nondiscriminatory
 

governance and decisionnaking procedures, would more easily be
 

found just and reasonable than a non-conforming proposal from an
 

indivIdual utility, for the same reason we would afford more
 

deference to a conforming RTG transmission pricing proposal than an
 

individual utility confL.-min- proposal.
 

Although the Commission has been willing, under appropriate
 

circumstances, to permit market-based pricing for sales of
 

generation, the Commission intends to treat market-based
 

transmission rate proposals as non-conforming. Such rates
 

obviously are not cost-based and the Commission does not believe
 

market-based transmission pricing is appropriate at this time.
 

Although the transmission system has multiple owners, the basic
 

provision of firm transmission service is not competitive in most,
 

if not all, circumstances. Rather, each owner can exert
 

considerable market power by controlling the access, pricing and
 

expansion of its portion of the grid. In addition, regulatory
 

approval for new transmission lines is increasingly difficult to
 

obtain and f -anchised owners are typically the only entities that
 

possess rights of eminent domain. In these circumstances, unlike
 

for sales of generation, the Commission cannot rely on competitive
 

market forces to discipline prices for firm transmission service.
 

Accordingly, any transmission owner advocating a market-based
 

transmission pricing method must demonstrate how it has alleviated
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these serious ccncerns.
 

Some cost-based pricing approaches adhere to a traditional
 

embedded (depreciated original) cost revenue requirement more
 

closely than others. Replacement cost methods and long-run
 

marginal cos: methods of pricing, for example, may result in
 

revenue levels that would exceed the traditional revenue
 

requirement. 
 Pricing mechods designed to allow a transmission
 

owner to recover more than its traditional revenue requirement
 

(depreciated original cost) are non-conforming and would need to
 

satisfy the procedures and criteria for non-conforming proposals.
 

VI. Alternative Inatitution and Associated Pricing
 

The Commission is aware that industry participants have begun
 

to discuss alternative institutional arrangements, such as *pool
 

companies" and "transmission companies." Some of these
 

institutions apparently are intended to facilitate efficient
 

wholesale power trading, and may require alternative approaches for
 

the pricing of transmission services. We believe that these
 

alternative institutions hold great potential. They zrAy assist in
 

the resolution of some difficult federal-state jurisdictional
 

issues and in developing mechanisms for resolving or minimizing
 

stranied cost issues. While we are encouraged that such ideas are
 

under discussion, and are open to considering the particular
 

pricing needs of alternative institutions, these concepts are
 

currently in an early, formative stage. The concepts associated
 

wizh these ideas have not been adequately explored in this pricing
 

docket or in any other Commission forum. Therefore, concurrent .
 

L/3c ,
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with issuing this Policy Statement, 
we are opening a separate
 

docket to 
initiate an inquiry regarding alternative power pooling
 

institutions and their particular pricing needs. 40/
 

V11. Conclusion
 

The transition to a competitive wholesale bulk power market
 

depends on the availabilicy of 
comparable transmission services.
 

Comparable transmission service, in turn, must have appropriate
 

prices, 
terms and conditions. 
 To that end, the Pricing Inquiry has
 
provided the basis for a productive dialogue among the various
 
entities affected by and participating in the transition to a post-

EPAct competitive bulk power market, including transmission owners,
 

transmission users, and Federal and state regulators.
 

It is critical that transmission services be priced in a
 
mainer that appropriately compensates transmission owners and
 
creates adequate incentives for system expansion when such
 

expansion is efficient. 
 Of course, any transmission pricing
 
proposal will have to be evaluated under the standards of the FPA.
 
The Ccmmission must ensure that any such proposal is just,
 

reasonable, and not unduly discriminatory or preferential. 
A great
 
many of 
the approches discussed in this proceeding have the
 
potential to provide better (i.., more efficient) price signals.
 

But they also have the potential to complicate and prolong the
 
process of determining appropriate rates for transmission services.
 

This Policy Statement provides a framework for understanding
 

40/ 5= 
 Alternative Power Pooling Institutions under the FederalPower Act, Notice of Inquiry, FERC Stats, and Regs.
(1994). 
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these competing interests, as 
well as a basis for continuing the
 

transmission pricing dialogue. 
The Commission has consciously
 

avoided endorsing any particular commenter's specific pricing
 

methodology. Instead, the Policy Statement attempts to provide
 

g,.idance while still encouraging industry efforts at innovation.
 

:Ideed, a great many of the proposals that were submitted during
 

the Pricing Inquiry are highly theoretical and would need to be
 

tested and evaluated in the context of individual cases.
 

The commenters in the Pricing Inquiry almost unanimously
 

requested that the Commission allow flexibility. To that end, the
 

Commission has attempted to provide pricing principles and general
 

guidance that allow broad experimentation consistent with federal
 

law and the physics of transmission. Certain experiments,
 

particularly pricing methods that attempt to recognize loop flow,
 

clearly require regional involvement and cooperation if they are to
 

be effective. RTGs are encouraged to address such issues as
 

pricing reform and loop flow.
 

The Commission encourages filing utilities and new groups that
 

may form, such as RTGs and pool companies, to work closely with
 

state regulatory authorities in developing transmission pricing
 

policy. 
The Commission is committed to cooperating with all
 

affected parties, especially state regulatory authorities, to
 

ensure that any such pricing reform is implemented in an equitable
 

manner and facilitates an orderly transition to a fully competitive
 

bulk power market. Our pricing principles are expected to provide
 

the foundation for the industry to continue its exploration of 
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transmission pricing reform.
 

Finally, the Commission in this Policy Statement has proposed
 

procedures under which non-conforming pricing proposals will be
 

considered. We believe these procedures are flexible enough to
 

pe-=:: ui:lzies to propose non-conforming pricing innovations
 

which they believe w1.1 benefit ratepayers and promote the
 

development of a competitive bulk power market.
 

The Commission is making this Policy Statement effective
 

immediately. It is based on the voluminous record developed to
 

date in the Pricing Inquiry. We will accept motions for
 

reconsideration submitted within 30 days in order to help us 
refine
 

the principles established herein and to provide an opportunity to
 

respond to any questions or clarify any ambiguity. We will apply
 

the Policy Statement to transmission pricing proposals submitted in
 

individual cases 
filed after the date of this Policy Statement.
 

List of sub-jects in 18 CFR Part 2
 

Administrative practice and procedure, electric power, natural
 

gas, pipelines, reporting and recordkeeping requirements.
 

By the Commission.
 

S E A L)
 

Lois D. Cashell,
 
Secretary.
 

In consideration of the foregoing, the Commission amends Part 

'.8
2, Chapter i, Title of the Code of Federal Regulations as set
 

forth below.
 



Part 2 - General Policy and Interpretations
 

i. The authority citation for Part 2 continues to 
read as follows:
 

Authority: 15 U.S.C. 717-717w, 3301-3432; 
16 U.S.C. 7 92-825y,
 

2601-2645; 42 U.S.C. 4321-4361, 7101-7352.
 

2. Par: 2 is amended by adding § 2.22, to read as follows:
 

5 2.22 Pricinq Policy for Transmission Services Provided Under the
 

Federal Power Act.
 

(a) The Commission has adopted a Policy Statement on its
 

pric-ng policy for transmission services provided under the Federal
 

Power Ac. That Policy Statement can be found at 69 FERC 61,086,
 

59 FR (November _ , 1994). 
 The Policy Statement constitutes
 

a complete description of the Commission's guidelines for assessing
 

the pricing proposals. Paragraph (b). of this section is only a
 

brief summary of the Policy Statement.
 

(b) The Commission endorses transmission pricing flexibility,
 

consistent with the principles and procedures set forth in the
 

Policy Statement. It will entertain transmission pricing proposals
 

that do not conform to the traditional revenue requirement as well
 

as 
proposals that conform to the traditional revenue requirement.
 

The Commission will evaluate "conforming" transmission pricing
 

proposals using the following five principles, described more fully
 

in the Policy Statement.
 

(1) Transmission pricing must meet the traditional revenue
 

requirement.
 

(2) Transmission pricing must reflect comparability.
 

(3) Transmission pricing should promote economic efficiency.
 

(4) Transmission pricing should promote fairness.
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(5) Transmission pricing should be practical.
 

Under these principles, the Commission will also evaluate
 
"non-conforming" proposals which do not meet the traditional
 
revenue requirement, and will require such proposals 
to conform to
 
the comparability principle. 
Non-conforming proposals must 
include
 
an open access couparability tariff and will not be allowed to go
 
into effect prior to review and approval by the Commission under
 

procedures described in the Policy Statement.
 



NOTE: This Appendix will 
not appear in the Code of Federal
 
Regulations
 

APPENDIX A
 

SUMMARY OF COMMENTS
ON THE INQUIRY CONCERNING THE COMMISSIONIS PRICING POLICY FORTRANSMISSION SERVICES IN DOCKET NO. RM93-19-oo0
 
The request for comments 
for the inquiry concerning the
Commission's pricing policy for transmission services in Docket No.
RM93-19-000 was issued on June 30, 
1993. 
 The date for filing
responses was 
extended to November 8, 1993 and reply comments to
January 24, 1994. 
 Technical conferences were held on April 8 and
15, 1994. 
 The first day of the conference covered current policy
issues. 
 The second day was devoted to advanced pricing concept:
and implementation issues.

Comments were received from 165 individual commenters.
categories of commenters are Five


investor-owned utilities
commencers), municipal and cooperative utilities 
(IOUs, 67
 

(Muni/Coop, 39
commenters), non-utility generators and independent power producers
(NUGs/IPPs, 15 commenters), Regulatory/Government entities
commenters), (15
and Others (19 commenters). 
 A list of the commenters
is at 
the end of this appendix; 
it shows the categories under which
their comments are summarized and the acronyms used in this

appendix.
 

A summary of the comments is provided here. 
 The summary is
organized in the same manner as the two-day conference (current
policy and advanced pricing concepts). The current pulicy issues
are subdivided into eight comment areas and advanced pricing into
four comment areas as 
follows:
 

Current Policy Issues
 

1) General Criteria for Transmission Service Pricing
2) "And" Versus 
"Or" Pricing and Related Incentives

3) Incremental Pricing

4) Network Service
 
5) Ancillary Services
 
6) Direction Aspects of Power Flows
 
7) Non-Firm Transmission Pricing

8) Regional Transmission Groups
 

Advanced Pricing Concepts/Implementation Issues
 

1) 
2) 
3) 
4) 

Alternative Pricing Concepts
Distance/Flow-Based Rates 
Contract Path versus Measured Power Flows 
Spot Market Pricing 

in 
The Commission also received comments on stranded coststhe course of this inquiry, but these are not addressed in this
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Pricing Policy Statement because stranded cost is 
the subj'ect of a
 
proposed rule. 41/
 

CRRENT POLICY ISSUES
 

1. 
 General Criteria for Transmission Service Pricing_
 

The first comment 
area deals with the proposed criteria for
assessing transmission pricing reform. 
Commenters generally find
the criteria proposed in Staff's Discussion Paper i2/
acceptable.. However, certain criteria are 
more readily agreed
upon than others. Most commenters uniformly agree that the
proposed criteria should: 
(1) be simple to carry out and to
administer; 
(2) promote efficient use of and investment in the
transmission grid; 
(3) provide appropriate price signals to
transmission customers; and 
(4) ensure equity and fairness during

and beyond the transition period.
 

Other proposed criteria by conmmenters include that

transmission pricing policy should:
 

Ensure system reliability;
 

Be flexible (..., no 
"one size fits all" pricing
 
methodology) and specifically recognize regional differences;
 
Encourage the formation of Regional Transmission Groups (RTGs)
and give substantial deference to pricing methodologies

developed by RTGs;
 

Provide for coordination between state and Federal pricing
policies and encourage collaborative policy development;
 

Provide for grandfathering of existing contracts and
arrangements when implementing any new policies;
 

Promote competition in g. i;
 

Unbundle rates for transmission services;
 

Ensure nondiscriminatory rates, terms, and conditions;
 

Not allow native load customers to subsidize firm wheeling;
 

41/ Docket No. RM94-7-000, Notice of Proposed Rulemaking, June 29,
 
1994
 

42/ Staff appendix to Inauiry Concerning theComission's Pricin
 
Policy for Transmission Services Provided by Public Utilities

Under the Federal Power Act, FERC States. & Regs. 1 35,024
 
(1993).
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Give 	deference to negCLiated agreements (with some 
commenters
 
adding, where equal bargaining power is involved);
 

Ensure rate predictability and transparency of 
rate
 
derivation; and,
 

Allow customers an option to have stable prices over time
 
(although this would not limit parties to fixed rate
 
contracts).
 

One driterion emphasized by most commenters is that 'he
 
Commission should exercise maximum flexibility in pricing

transmission service. Specifically, many commenters stress that

the Commission should not attempt to rigidly apply a single

transmission pricing methodology in all cases, to all entities, 
or
to all regions. 
A general concern raised is that the Commission
 
must 	recognize the substantial differences present between customer
 
groups, utilities, state and local regulatory bodies, and regional

differences. Accordingly, the Commission must resist the

temptation to apply one pricing methodology in all cases.
 

One common view expressed by many Muni/Coops commenters is

that 	the industry must move from a structure where multiple

transmission system pricing occurs to a structure where

transmission is viewed on a regional basis in conjunction with the

development of large, regional power markets. 
Many 	commenters

advocate the regional transmission grid approach but differ in how

the industry and the Commission should advance toward this goal.

Some 	appear to take a more cautious approach. For example, some
 
commenters note that the Commission can only obtain meaningful

answers 
to the questions posed in its transmission pricing inquiry

if it first determines the shape of the industry it envisions 
(such

as the regional transmission grid approach or the traditional model

based on individually owned and operated transmission systems).

APPA 43/ contends that before considering changes in traditional

transmission pricing, the Commission should develop and articulate
 
a clear statement of its "vision" for the electric industry and
specify "where the industry is going, how it will get there, likely
impediments, and what steps are necessary for that vision to be

fualfilled." Many Muni/Coops commenters also argue that the

Commission must 
first determine if the benefits of transmission
 
pricing reform will outweigh the costs o such reform.
 

Several Regulatory/Government entities conmienters reconnend

that the following general principles be included in addition to

the Commission's proposed criteria:
 

The Commission's pricing policies should reflect differences
 

43/ 	 Commenters are-referred to by acronym here; acronyms are
 
defined in a list at the end of this appendix.
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between the rights and responsibilities of native load
 
customers 
(including retail and wholesale requirements

customers) and other users of the transmission system; any

transmission pricing policy must ensure that native load
 
2uscomers will be held harmless; and,
 

The Commission should seek to promote voluntary resolution of
 
case-specific pricing issues by giving appropriate deference
 
:o consensual agreements produced through arms-length

neactiations involving all affected parties.
 

NARUC proposes a consultative process to develop complimentary

policies that truly coordinate and render coherent regulation 'of
 
transmission service. 
The general goals include coherence of
 
public policy, economic efficiency and reliability in electricity

markets, efficiency of processes and decision-making, dialogue

between federal and state decision-makers and appropriate input

from constituen: groups and affected parties as necessary. The
 
Pennsylvania Commission concludes that without careful
 
consideration of the role of 
state agencies and their interest in
 
economic and environmental impacts, bulk power wheeling as
 
envisioned by the Commission is, and will remain, a theoretical
 
economic model.
 

2. "And" versus "Or" PricinQ and Related Incentives
 

The "and" versus "or" issue dominated the pricing comments.
 
While arguments on all sides of the issue were expressed, the
 
commenters generally opposed the Commission's current corporate

"or" policy and alternatively advocated either some form of the
 
"and" pricing method or corporate-average embedded cost-based
 
rates. The positions of the commencers are described below:
 

The "And" Method: Most IOUs, most Regulatory/Government

entities and some Other entities support the "and" methodology.

These commenters state that the Commission's "or" pricing policy

does not hold the native load customers harmless and violates FPA
 
section 212(a) (because native load customers and sharehslders
 
subsidize third party wheeling customers). When additional
 
facilizies are needed to 
serve third party wheeling load, and
 
incremental (or opportunity) costs are greater than average

embedded cost, native load customers subsidize that service
 
(because no cost recognition is given to the third party's use of
 
the existing transmission system, without which the transmission
 
service could not be provided). Additionally, if incremental
 
expansion cost related to third party transmission requests are not
 
allowed by state regulators in retail rates, the transmitting

utility will not be made whole. 
 Finally, the Commission's "policy
 
on opportunity cost which applies the "higher of" test over the
 
entire transaction period instead of an hourly basis precludes

opportunity cost recovery in most cases, sends the wrong hourly 
-
price signals to transmission customers, and is overly burdensome
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administratively.
 

The "Or" Method: Most NUGs/IPPs commenters agree that the
Commission's current corporate "or" policy sends the correct price
signal for third-party transmission 
(as long as opportunity costs
are "legitimate and verifiable" and continue to be capped at
incremental expansion costs). 
 However several commenters oppose
pricing based on opportunity costs (as monopoly rents for a

conszrained system).
 

The Average Embedded Cost Method: 
 Most of the Muni/Coops,
some NUGs/IPPs, and some Other entities generally support the
return to 
traditional corporate-average embedded cost-based rates.
The majority of the Muni/Coops commenters and some of the Other
commencers oppose both the 
"or" and the "and" transmission pricing
methods 
(as yielding excessive rates and impeding the competitive
generation market that EPAct permits). 
 Such commenters recommend
the traditional policy of charging average embedded cost-based
transmission rates. 
 Many of these commenters argue that a
transmission-dependent utility (TDU) cannot be considered a
"marginal" customer, subject to incremental and opportunity cost
pricing, because the transmission system was designed to
accommodate the TDU's use and has been paid for proportionally by
the TDU. Furthermore, these commenters argue that applying
incremental pricing to TDUs is anticompetitive and inconsistent
with the EPAct because 
(1) it forces TDUs to favor power purchases
from the host utility over those from a competing power supplier,
and (2) TDUs compete with r)'e host utility for requirements
customers 
(who are charged aa average embedded cost rate by the
 
host utility).
 

Commenters views regarding the 
 incentives and disincentives
inherent in corporate "or" pricing primarily fall into three basic
 
positions:
 

1) 
 Although groups disagreed among themselves on how to calculate
various cost-based transmission rates, most Muni/Coops, most
Regulatory/Government entities, most NUGs/IPPs, and some Others do
not believe in allowing any incentives, or premiums above costbased rates, properly calculated. 
Most of these commenters agreed
that, when a monopoly resource is 
involved, such incentives amount
to allowing "monopoly rents." Transmission is and will remain a
natural monopoly, therefore, no incentive is needed beyond recovery
of the transmitting utility's prudently-incurred costs and a fair
return on its invested capital. 
 Premiums allow the transmission
monopolist a competitive advantage in the generation market.
Furthermore, there is 
no need for incent_._ with the passage of
the Lransmission provisions of the Energy Policy Act; 
the legal
requirement to provide transmission service is sufficient
 
incentive.
 

2) Most NUGs/IPPs believe the current incentives provided by the
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incremental pricing part of 
the "or" policy are appropriate.
However, many of these commenters oppose pricing based on
opportunity costs 
(as monopoly rents for a constrained system).
 

3) Those advocating "and" pricing, such as most IOUs and some
Others, believe that further incentives are needed. 
 The current
"or" policy does not sufficiently compensate utilities for all
costs of providing service, thus effectively requiring native load
customers 
to subsidize transmission customers. 
 If Utilities are
forced to absorb potential cost underrecovery and the risk
assoclated with the "or" pricing methodology, then the 
rate of
return should be adjusted to reflect greater risks assumed by
engaging in third party wheeling transactions.
 

3. :ncremental Cost Pricing 

Under the Commission's current corporate "or" policy, thirdparty transmission users may be required to pay the incremental
cost of a grid expansion if the incremental cost of the expansion
is greater than corporate-average embedded cost. 
 Such incremental
pricing can be structured in one of two ways 
- a contract approach
in which each user pays the incremental cost of the upgrade it
occasions, and an average incremental price based on 
the average
cost of all upgrades to the transmission system for a group of
 
users.
 

Most, though not all, commenters believe that contract pricing
is the preferred pricing model. 
 IOUs in particular favor-contract
pricing because it provides more certainty that a utility's 
revenue
requirements are fully recovered. 
If incremental pricing increases
the risk of less than full revenue 
recovery, either shareholders or
residual customers will bear the extra risks. 
 Most wholesale
customers also appear to favor contract pricing, though some have
concerns that contract pricing, with different prices for each
user, may result in price discrimination. 
These commenters suggest
that similarly situated customers should have the same price, but
have different notions of what this would mean.
 

For many of the difficult practical issues associated with
incremental pricing, there is 
no consistent position taken by all
or even most members of any interest group that supports
incremental cost pricing. 
 For example, many commenters believe
that average incremental cost pricing gives the wrong price signal
to both the transmission owner and user. 
These commenters are
concerned that the average incremental cost price does not 
signal
the tr-ue cost of the transmission service. 
A few commenters argue
that this will result in underbuilding of the transmission system.
Others suggest that this may result in overbuilding, although IOUs
in particular doubt this result, given the difficulties inherent in
siting, certification and construction of new transmission
 
facilities.
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Additionally, commenters are split on the issue of
 
administrative costs and other implementation problems that may
 
result under each pricing model. Some commenters argue that
 
contract pricing entails maintaining separate contracting
 
provisions for each user, with attendant high costs. Other
 
commenters suggest that average incremental cost pricing is more
 
difficult, given the need to estimate incremental costs, and the
 
problems.associated with changing average incremental rates as a
 
result of incremental cost changes. One commenter suggests that it
 
is simply not possible to reconcile average incremental pricing
 
with an embedded cost transmission revenue requirement.
 

Several commenters suggested that it would be appropriate to
 
allow utilities some flexibility to adopt either incremental cost
 
pricing approach. The cnallenge for the Commission would be to
 
determine under what conditions such flexibility would be
 
warranted, in order to protect both the third-party transmission
 
users and the remaining wholesale and retail customers from being
 
charged for inappropriate costs. Other commenters suggest that
 
some experimentation may be in order. If the Commission chooses to
 
allow such experimentation, it may learn a great deal about the
 
magnitude of the practical problems, as well as potential solutions
 
for those problems.
 

4. Network Service
 

The Staff Discussion Paper defined network service as allowing
 
the user to vary its schedule and points of delivery and receipt
 
without paying additional charges for each change. Commenters were
 
asked to discuss the reasonableness of this definition and to
 
provide recommendations on pricing network service. Most IOUs
 
assert that utilities cannot provide third party transmission users
 
with unlimited flexibility in choosing and switching points of
 
receipt and delivery. Unless the transmission customer specifies
 
the points of receipt and delivery, the nature of the generation,
 
and the loads to be served, the transmitting utility will have no
 
way to determine the impact of the proposed network arrangement on
 
its system in terms of either reliability or cost. Unlimited
 
flexibility could require transmission upgrades and make long term
 
planning more difficult (with the potential for overbuilding). If
 
network service is to include unlimited scheduling flexibility, it
 
should be considered a premium service (priced higher than point
to-point service) since it requires higher transmission capacity
 
margins to ensure reliability.
 

Most Muni/Coops, Regulatory/Government entities, NUGs/IPPs and
 
sone Other commenters agree with the Commission's definition of
 
network service. Most Muni/Coops, NUGs/IPPs and some Other
 
commenters insist that network service should be priced on an
 
average embedded cost basis (with no non-cost-based network rate
 
premiums or percentage adders). These commenters argue that such
 
premiums would place network customers at a permanent competitive
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disadvantage in obtaining economical generation sources and in
 
generation sales, compared to the transmitting utility. Many

commenters agree that network access should not be 
 totally

flexible, nor be unduly rigid with reservation requirements and

excessively advanced scheduling requirements; rather, they believe
 
it should be subject to the same conditions faced by the
 
transmitting utility, and provide access to 
transmission on an "as
 
if owned" basis.
 

APPA asserts that it is not aware of any party that is
 
seeking network access 
without regard to the control area utility's
 
own transmission needs, or that is requesting network servlce with
 
total flexibility, i.g., 
no scheduling or backup requirements.

APPA adds that it agrees with SRI on two points concerning

utilities receiving network service: "they should state in p
 
models the sources of power that most prcbably will be used to
 serve loads, and they should schedule generation to serve load with

the transmitting utility."
 

Regulatory/Governent entities generally agree that accurate
 
pricing of network service will depend on the nature of the network

and any rcvenue pooling between transmission providers. Therefore,

Regulatory/Government entities urge the Commission to be flexible
 
and not mandate any particular method for pricing network service.
 

5. Ancillary Services
 

The Staff Discussion Paper gave examples of ancillary services
 
and requested conments on other examples (including how such
 
services should be priced). Most IOUs recommend that unless third
 
party customers obtain ancillary services elsewhere, they should
 
compensate the wheeling utility for the services provided to
 
prevent the native load customers from subsidizing these services.
 
IOUs note that as 
bulk power markets are becoming more competitive

and independent power producers are supplying ever increasing

amounts of generation, these support type services that were once
 
provided on a reciprocal basis among utilities are not being

provided by many suppliers because they are either unwilling or
 
unable to provide such service.
 

One of the main concerns of the Muni/Coops commenters is that
 
costs associated with ancillary services should not already be
 
includec'. in the average cost-based transmission rate.
 
Additionilly, several 
commnenters insist that transmission customers
 
should be qiven the option to provide such services themselves, or

obtain then' from other utilities, and receive full credit. These
 
commenters elso express concern regarding discriminatory pricing.

Such commenters urge that any charges for ancillary services
 
assessed to a transmission customer should be the same as 
the costs
 
faced by the transmitting utility for the same service.
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NUGs/IPPs. Regulatory/Government entities and Others general!)

did not aidress this issue.
 

Other claimed ancillary services include: 
Backup and Standby
Service; Loss Service; Redispatch Costs; 
Control Center Service;
Emergency Services; fast starts, 
"BlackStart" capability (starting
up a generating station with no external power supply), 
regulation,

and szability.
 

Graves, et al. 
proposed that ancillary services could be
provzied by an independent entity, which they call 
a "Poolco"
 q.., an existing power pool, 
an RTG, NERC subregion, or
ccnsortium of independent generators). Their version of 
a Poolco
would not participate directly in real power MW brokerage or energy
supply7 rather, it would own and operate a relatively small
collection of generation and flow control assets sufficient to
assure the integrity of the system, relying on tieline flows,
voltage measurements at 
a few key load centers, and forecast
control-area load changes (over the next few hours).
 

6. Direction Aspects of Power Flows
 

The power flows caused by a transmission ransaction may be
either with, or 
counter to, the prevailing flows. 
 The incremental
effects of transmission transactions may also raise issues with
respect 
to the use of multiple parallel paths and the incremental

effects on transmission loases.
 

A. Directional Flows
 

Most commenters 
(most IOUs, some Muni/Coops, and some
Regulatory/Government entities) suggest that charges should be
applied for all power flows on a system (regardless of direction).
Several commenters indicate that 
reverse flows exist only under
some system conditions and that changes in transmission syqtem
configuration (due to line outages) and changes in generating unit
dispatch, may eliminate any reverse 
flows. Such commenters also
clalm that all transmission elements support all power flows.
Accordingly, reverse 
flows should only be credited if they provide
a direct economic benefit 
to the utility.
 

Orher coymmenters 
(some Muni/Coops, some Regulatory/Government
entities, and most Others) argue that it 
is important for the
Commission to adopt a transmission pricing method which recognizes
flow direction and discounts transmission service which "unloads"
the system and helps to relieve constrained transmission lines.
These commenters suggest that this type of pricing signal
encourages the most efficient use of the transmission system.
 

(qq 
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S. Loop Flows
 

Few comments on this issue were received from Muni/Coops,

NUGs/IPPs, Regulatory/Government entities and Others. There did
 
not appear to be any consensus among the IOUs on the best method to
 
address loop flow problems.
 

Southern Companies indicates that loop flows were often short
lived and were viewed as part of the normal interconnected
 
operations among utilities. It was once commonly viewed that loop

flows on one utility's system would most likely be offset by loop

flows on its neighboring systems. In instances where the flows
 
were a problem, negotiated solutions were reached. LG&R notes that
 
bulk power transactions were once predominantly multi-directional
 
and covered shorter distances so that transactions evened out over
 
time.
 

However, in today's marketplace transactions are more
 
numerous, over longer distances, and unidirectional. As a result,

loop flows do not even out over time. In the new competitive

environment, Southern Companien, AEP and Northern States claim the
 
situation has changed. In the emerging bulk power market, many
 
more long term firm transactions in a single direction are
 
contemplated which will more adversely impact flows over
 
interconnected systems. These coummenters state that it also may be
 
more difficult in a competitive environment to negotiate solutions
 
to parallel flow problems. Consumers believes Lhat uncertainty

about loop-flow compensation may be a significant potential barrier
 
to the more rapid development of competition among new generators.
 

Many conmenters (some IOUs, most Muni/Coops, some Others)
 
argue that losses vary in proportion to the distance over which the
 
energy is moved, and accordingly, contend that incremental losses
 
send a more appropriate price signal to the customer (by more
 
closely linking cost causation and cost recovery). Tabors claims
 
that efficiency requires pricing losses at the margin, which can be

accomplished using load flow calculations and Optimal Power Flow
 
modeling techniques. On the other hand, many commenters recommend
 
average system line lc ses. Several of these commenters insist
 
that they should be charged for line losses on the same cost basis
 
that the transmitting owners use for their own dispatch and charge

their native load customers.
 

7. Non-Firm Transmission Pricing
 

A fundamental issue of non-firm transmiqS ion service pricing

is whether or not a contribution to capital costs over and above
 
the variable cost of transmission (losses and opportunity costs)

should be made for non-firm service. One view is that users of
 
non-firm service should not pay for capacity costs since capacity
 

1-10
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is not built for them and their service can always be interrupted.
On the other end of the spectrum are 
those that advocate a
contribution of up to 100 percent of fixed costs, since firm
7-F.omers need to be compensated for the use of the transmissi)n
system that they support in its entirety.
 

Most IOUs indicate that non-firm users of the transmission
system shoulc., contribute to the capital costs of the system.
believe the Commission-should rely on 
They


its historical precedent,
which allows a contribution of up to 100 percent of fixed costs for
non-firm service with the 
revenues being credited to native load
customers. 
 Some believe the shareholders should receive some of
the revenues 
from zion-firm transactions. 
Other commenters suggest
minimal regulation of non-firm transactions as long as the price
does not exceed a cap equal to its fully allocated transmission
 
costs.
 

Many of the Muni/Coops commenters state that there are no
fixed costs associated with prcviding non-firm transmission
services and note that groups in different parts of the country
(1..., PJM, NEPOOL, MAPP and ERC) 
 do not include contributions to
fixed costs in non-firm transmission pricing. 
Many commenters
believe that no demand charges for non-firm transmission are
necessary and argue that such demand charges may have a negative
impact on the efficiencies of the economy energy market for short
term transactions. 
 For example, Consumer Working Group recon'mends:
 

Limiting non-firm rates to real costs 
(..
losses) would eliminate the artificial dead
 zone created by the incentive transmission
rates now allowed. By granting all market
participants (and not just transmission owners)
access at cost to non-firm transactions, all
 consumers would benefit from increased
coordination. 
Such nondiscrimina:try, costbased pricing of non-firm transmission would
 serve the EPAct's purpose of stimulating

competition in bulk power markets and would
promote economically efficient generation of
electricity as expressly mandated by Section
212(a). (Consumer Working Group Reply at 21)
 

8. Regional Transmission Groups
 

All segments of the industry supported the Commission's
encouragement of the development of such groups. 
Many cwmenters
believe that RTGs represent the best method available to deal with
the difficult transmission pricing issues presented in Staff's
Discussion Paper. Some commnenters cautioned that to be successful,
RTGs must be certified by the Commission to ensure proper
representation of all groups within the electric utility industry.
Many commnenters anticipate RTGs will facilitate coordinated
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regional planning, regional measurement of'power flows and regional
methodologies to determine the price of any firm wheeling

transaction within the region. 
The information available on a
regional basis will allow planning to alleviate current and future

transmission constraints within the region as well as send a clear

price signal to third party customers requesting service. RTG's
will also provide information as to what transmission capacity is

available and the need for any transmission enhancements within the
 
region to accommodate the requested transaction.
 

ADVANCED PRICING -CEPT$ / IPLETATION ISSUES 

1. Alternative Pricing Concepts
 

Numerous commenters proposed alternative pricing methods,

other than those pricing methods normally permitted by this
Commission. The methodologies advanced by these commenters varied
from conceptual ideas to detailed formulas. 
 Certain concepts and
methods were advocated by more than one and in some cases several
 
commenters, including:
 

Combinations of, or hybrids between, the "or" and the "and"

policies, many of which advocated recovery of all incremental
 
costs and some contribution (but not necessarily 100%) 
to
 
average embedded system costs.
 

* 
 Variations of recovering strictly incremental or marginal cost
 
pricing; j.e., 
rates based on long-run incremental cost

pricing for long-term firm transmission service and short-run
marginal costs for other transactions. Another comenter

proposed short-run marginal costs for transactions not
 
requiring upgrades.
 

Numerous proposals for a single transmission owner and for

regional pricing, planning and operating approaches; for

example: 1) the forced divestiture of all utilities'

transmission assets and formation of a single transmission

owning national grid company or "gridco"; 2) joint ownership,

operation and pricing of all transmission within an

established region with all transmission users obtaining load
ratio shares of the regional grid and paying on an average

embedded load ratio basis; 3) a proposal simply to price

transmission in a region as 
if there were a single

transmission owner; and 4) many suggestions for the Comnission
to further examine the companies formed in Norway, Sweden, New
Zealand, Victoria (Australia), India, Argentina, England and
 
Wales.
 

* Establishing a secondary market in transmission rights 
-
transmission purchasers having the capacity to contractually

broker, resell, trade, partially assign, or assign firm 
 -
purchase entitlements as they choose. Capacity trading will
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provide for the repackaging of capacity rights to fit market
 
needs, thereby creating a market mechanism to "price" and
 
"clear" transmission services as a commodity.
 

Numerous proposals advocating that the Commission require the
 
unbundling of rates for transmission and sales services.
 
Unbundling would require transmission owners to include a
 
separate (transparent) transmission charge in any use of the

utility's transmission system for the delivery of power in the
 
wholesale market, including that utility's own wholesale
 
sales. Transmission terms and conditions should be the same
 
for all wholesale transactions, regardless of whether the
 
seller is the owner of the transmission facilities used for
 
the transaction.
 

2.. Distance/Fow-Based Rates
 

Alternatives to postage stamp rates would make rates sensitive
 
to the transmission distance involved in providing the service.
 
Alternatives suggested include varicus "MW-mile" approaches and

other methods based on load flows 
 (such load flow methods can

also treat issues involving multiple parallel paths and
 
transmission losses associated with particular transmission
 
transactions). 
Commenters' support is split between distance-based
 
pricing and postage stamp rates.
 

Regulatory/Government commenters express a clear preference

for distance-sensitive rates 
(over postage stamp rates). Most

Regulatory/Government entities, some IOUs, some NUGs/IPPs, and some
 
Others argue that distance-based rates would compensate the

transmitter for increased transmission costs as more of its system

is used. 
This encourages more efficient use of the transmission
 
system. Where more miles of the transmission system are utilized,

distance-sensitive rates reflect the proper cost causation.
 
Several commenters believe that simplified distance-sensitive
 
pricing methods, such as some MW-mile methods, used in conjunction

with approaches such as zonal pricing that reflects system

constraints, would be appropriate. Numerous commenters advocating

distance-based rates recommend zonal pricing as a compromise

between the administrative simplicity of postage stamp rates and
 
more appropriate price signals of certain distance-based rate
 
methods.
 

Most Muni/Coops, some IOUs, and some NUGs/IPPs support postage

stamp rates and criticize distance-sensitive pricing due to its
 
dependence upon power flow studies involving a hase and a change

case. 
 Many commenters note that power flows on a transmission
 
system are in constant change, thereby creating a.very large number

of possible system parameters that could be included in load flow
 
analyses and therefore requiring many simplifying acsumptions.

Consequently, any attempt to derive a normal base case power flqw

on which to model an incremental power flow would be flawed and
 

45-D
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unreliable, particularly for individual utilities located in
 
heavily interconnected networks. Therefore, these commenters
 
prefer the administrative convenience cf postage stamp rates over
 
the complexity and questionable accuracy of distance-sensitive
 
rates based on power flow studies.
 

3. :ontract Path versus Measured Power Flows
 

The mismatch between the contract path for a transaction and
 
the actual flows creates pricing and equity concerns. Utilities
 
are split regionally on whether to adopt loop flow, or perallel
 
path, pricing reform or retain contract path pricing. Most Western
 
utilities favor retaining contract path pricing. Western utilities
 
maintain that the topology of the WSCC makes it well suited to the
 
use of phase shifters to control the loop flow problem. In
 
addition, the development of Flexible AC Transmission te..hnology
 
may provide additional devices to augment existing control
 
strategies.
 

Many utilities in the Midwest and the East favor adopting loop
 
flow pricing because over time contract path pricing has left many
 
systems uncompensated for parallel flows. These utilities argue
 
that contract path pricing is outmoded because (1) transmission
 
services have become long-term single direction transactions, (2)
 
many new market entities do not own transmission so that
 
reciprocity is not possible, and (3) negotiated solutions are less
 
possible as competition expLads.
 

Many utilities in favor of loop flow pricing are concerned
 
that the associated transition costs are formidable. Parallel
 
flows constantly change.with changes in the dispatch of generation.
 
in add:,tion, some utilities urge the development of RTGs first
 
before implementing loop flow pricing. In fact, there is general
 
agreement that RTGs are an appropriate institution for addressing
 
many of the industry's problems including pricing issues and the
 
siting and construction of transmission facilities.
 

While there is widespread dissatisfaction with contract path
 
pricing outside of the West, there is considerable uncertainty
 
about how to address the parallel flow problem effectively. Many
 
parties believe that contract path pricing and loop flow pricing
 
can be combined to address the problem, while other parties believe
 
that these two methods are incompatible. Still other parties offer
 
an array of variations on the contract path pricing and loop flow
 
pricing methods. For example, Rogan's "contract network" approach
 
and PacifiCorp's proposal are variations on the contract path
 
pricing method. The GAPP experiment, which the Interregional
 
Transmission Coordination Forum stresses as the way to identify the
 
pricing method to compensate for parallel flows, is a preliminary
 
type of loop flow pricing. The Texas Planned Capacity Wheeling
 
Service and Southern Company's Transmission Cost Actual Path
 
Pricing are also examples of loop flow pricing. Finally, many
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parties argue that alternatives to contract path pricing should be
 
pursued on a voluntary basis.
 

4. 
 Spot Pricing for Non-firm Transmission
 

Few commenters express outright opposition to spot pricing,
but most advocate a cautious approach to implementation. Those in
the latter category comprise a diverse group of IOUs 
(including
EEI), coops, state commissions and industrial groups. 
Many suggest
that spot pricing schemes should continue to be studied, but not
considered for implementation at this time. 
 Some encourage the
Commission to conduct experiments similar to 
the Southwest Bulk
Power Experiment and the WSPP.
 

Those opposed-to spot pricing generally believe that the
benefits are not worth the costs. 
 Some argue that the successful
implementation of spot pricing for transmission requires a
competitive market in generation that does not now exist. 
 However,
some commenters that see promise in spot 
pric-ing argue that the
necessary market institutions and technology exist today. 
They
cite the operation of tight power pools, electronic bulletin
boards, and the WSCC experiment as evidence of this fact.
 

Some commenters argue that the 
nup too transmission rates that
many utilities now use for non-firm transmission service
effectively approximate spot transmission pricing. However, others
believe that rate design for spot transmission pricing raises a
number of difficult issues, such as 
the use of one-part versus twopart rates, and the appropriate definition of the cost of
transmission service.
 

Several commenters offer highly developed policy proposals or
technical models for use in implementing spoe pricing. 
 In
particular, Hogan and Putnam believe that all participants in the
power market should have access to economic dispatch with marginal
cost pricing. 
Hogan argvtes that transmission rights cannot be
built on the traditional wheeling model that assumes that specific
power moves 
to specific customers. 
He claims that only by stepping
away from such misleading assumptions can the Commission design a
set of pricing and access reforms that are 
consistent with the
underlying economics and will support an efficient competitive

electricity market.
 

LIST OF COMMENTERS IN THE TRANSMISSION PRICING POLICY INQUIRY
 

The following parities filed either initial or reply comments.
Acronyms used in this appendix are defined here.
 

Investor- wned Electric U ilities ad Asociations
 

_. 
Allegheny Power Service Corporation

2. 
American Electric Power System Companies (AEP)
 



3. Arizona Public Service Company
4. Association of Electric Companies of Texas
 
5. Atlantic City Electric Company
 
6. Bangor Hydro-Electric Company
 
7. Carolina Power and Light Company
 
8. Centerior Energy C~-poration.
 
9. Central and South West Services, Inc.
 

10. 	 Central Illinois Public Service Company

.1. Central Louisiana Electric Company

12. 	 Commonwealth Edison Company

13. 	 Consumers Power Company/CMS Energy (Consumers)

14. 	 Dayton Power and Light Company
 
15. 	 Detroit Edison Company
 
16. 	 Dominion Resources, Inc.
 
17. 	 Duke Power Company
 
18. 	 Duquesne Light Company
 
19. 	 Edison Electric Institute (EEl)

20. 	 Entergy Services, Inc.
 
21. 	 Florida Power Corporation

22. 	 Florida Power Corporation, Wisconsin Electric Power Company,


and Wisconsin Public Service Corporation

23. 	 Houston Lighting & Power Company
 
24. 	 Idaho Power Company

25. 	 Indianapolis Power & Light Company

26. 	 Iowa-Illinois Gas and Electric Company
 
27. 	 LG&E Energy Corp.
 
28. 	 Long Island Lighting Company

29. 	 Louisville Gas and Electric Company
 
30. 	 Midwest Power Systems, Inc.
 
31. 	 Montana Power Company
 
32. 	 New England Power Service
 
33. 	 New York State Electric & Gas Corporation

34. 	 Niagara Mohawk Power Corporation (Niagara Mohawk)

35. 	 Northeast Utilities System Companies

36. 	 Northern States Power Company (Northern States)

37. 	 Ohio Edison Company
 
38. 	 Otter Tail Power Company
 
39. 	 PacifiCorp
 
40. 	 Pacific Gas and Electric Company

41. 	 Pennsylvania-New Jersey-Maryland Interconnection
 
42. 	 Pennsylvania Power & Light Company

43. 	 Philadelphia Electric Company
 
44. 	 Portland General Electric Company

45. 	 PSI Energy Inc. and Cincinnati Gas & Electric Company

46. 	 Public Service Company of Colorado 
47. 	 Public Service Company of New Mexico
 
48. 	 Public Service Electric and Gas Company

49. 	 Puget Sound Power & Light Company 
50. 	 San Diego Gas & Electric Company

51. Sierra Pacific Power Company

52.' South Carolina Electric & Gas Company

53. 	 Southern California Edison Company

54. 	 Southern California Gas Company 
55. 	 Southern Companies
 
56. 	 Southwestern Public Service Company

57. 	 Tampa Electric Company
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58. Texas Utilities Electric Company

59. Tucson Electric Power Company

60. Union Electric Compan'y

61. United Illuminating Company

62. Unitil Power Corporation

63. Utility Working Group

64. Washington Water Power Company
65. 
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Western Resources, 
Inc. and Kansas Gas and Electric Company
66. Wisconsin Electric Power Company

67. 
 Wisconsin Public Service Corporation
 

Munci.a 
 rAtve A 
 ve n- Ee
 
Mnc ReJlpted Asstons 2
 

1. 
Alabama Electric Cooperative, Inc. and South Mississippi

Electric Power Association
 

2. Allegheny Electric Cooperative, Inc.
3. 
American Public Power Association (APPA)

4. Arizona Power Authority

5. Associated Electric Cooperative, Inc.
6. Basin Electric Power Cocperative

7. 
Bonneville Power Administration
 
8. California Department of Water Resources

9. 
City of Anaheim, California
 

10. 
 City of Vernon, California

11. Colorado Association of Municipal Utilities
12. 
 Colorado Joint Transmission Principles Participants

13. Consumer Working Group
14. 
 East Kentucky Power Cooperative, Inc., 
Saluda River Electric
Cooperative, Inc., 
and Wolverine Power Supply Cooperative
15. East Texas Cooperatives
16. 
 Florida Municipal Power Agency, Michigan Municipal Cooperative
Group and Wolverine Pcer Supply Cooperative
17. Indiana Municipal Pou'.r Agency
18. Irrigation and Electr
 4:al Districts Association of Arizona
19. 
 Large Public Power Council
 
20. Lincoln Electric System

21. Massachusetts Municipal Power Systems
22. 
 Missouri Basin Municipal Power Agency
23. 
 Municipal Electric Authority of Georgia
24. National Rural Electric Cooperative Association
25. 
 Northern California Power Agency

26. Oglethorpe Power Corporation

27. Old Dominion Electric Cooperative, Inc.

28. Public Generating Pool

29. Sacramento Municipal Utility District
30. 
 South Texas Electric Cooperative, Inc. and Medina Electric
 

Cooperative,. Inc.

31. Tennessee Valley Authority

32. Transmission Access Policy Study Group
33. Transmission Agency of Northern California
34. Transmission Dependent Systems

35. Turlock Irrigation District

36. Utah Associated Municipal Power Systems
37. Wabash Valley Power Association, Inc.
38. Wisconsin Public Power, Inc. SYSTEM
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39. 	 Wisconsin Wholesale Customers
 

Ngn-Traditional 12tiliv Geertors Pa.N~Ma~. and Of I)PowerMarteiFreigm -Entitiesand'Rolatd epcain
 
1. American Wind Energy Association
2. 
British Colunia Power Exchange Corporation (POWEREX)
3. California Independent Energy Producers Association
4. 
Electric Generation Association
 
5. Enron Power Marketing, Inc.

6. 
Fuel 	Managers Association
 
7. Geothermal Resources Association
 
8. Hydro-Quebec

9. InterCoast Power Marketing Company
10. 
 Kvaener Energy Development Inc. and Citizens Power & Light Co.
11. 	 LG&E Power, Inc.


12. 	 National Independent Energy Producers
 
13. 	 National Power Plc
 
14. 	 Ontario Hydro

15. 	 Torco Energy Marketing, Inc.
 

State Reaulatory Cmipioi-and Other 
Government Aqencie 

1. Alabama Public Service Commission
 
2. California Energy Commission
 
3. California Public Utilities Commission
 
4. Florida Public Service Commission

5. Georgia Public Service Commission
 
6. Idaho Public Utilities Commission
 
7. 
Illinois Commerce Commission
 
8. Indiana Utility Regulatory Commissio
9. Kansas Corporation Commission
10. 
 Maine Public Utilities Commission and the Vermort Department


of Public Service

11. 	 Massachusetts Department of Public Utilities
12. 

13. 	

Michigan Public Service Commission
National Assoiation of Regulatory Utility Commissioners
 
(NARUC)


14. 	 Nevada Public Service Commission
15. 	 New York State Department of Public Service
16. 
 Ohio Public Utilities Commission the Ohio Sitting Board
17. 	 Pennsylvania Public Utility Commission
18. 	 Sharp, The Hon. Philip R., 
Chairman, Subcommittee on Energy

and Power
 

19. 	 Texas Public Utility Commission

20. 
 United States Department of Energy

21. 	 United States Department of Justice

22. 	 Virginia State Corporation Commission
23. 
 Wallop, The Hon. Malcolm, Senate Committee on Energy and


Natural Resources
 
24. 	 Washington State Energy Office

25. 	 Wisconsin Public Service Commission
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1. American Forest and Paper Association (American Forest &
 
Paper)
 

2. 	Burns, Robert E.
 
3. 	Committee on Regional Electric Power Cooperation

4. 	Direct Electric Inc. (Direct Electric)

3. 	Drazen-Brubaker & Associates, Inc.

6. 	Electricity Consumers Resource Council, the American Iron and


Steel Institute and the Chemical Manufacturers Association

7. 	Electric Power Research Institute

8. 
Ernst & Young Utilities Consulting/Frederick L. McCoy

9. 	Hogan, William W. (Hogan)


10. Incentives Research, Inc., 
and 	Iiassachusetts Institute of
 
Technology (Graves, Ir al.)


11. 
 Institute of Electrical and Electronic Engineers
12. Interregional Transmission Coordination Forum
 
13. Joint Consumer Advocates
 
14. Lively, Mark B.
 
15. New York Mercantile Exchange

16. Ohio Office of the Consumers' Counsel
 
17. Putnam, Hayes & Bartlett, Inc. (Putnam)

18. SASY Inc.
 
19. 
 Tabors Caramanis & Associates (Tabors)
 


