
  In Search of Lost Legitimacy:The Constitutional Process in LibyaLegal Analysis and Review of the Possible Constitutional Basis for Future Elections in LibyaTable of Content	 A.	 Introduction 	 B.	Towards a Constitutional Referendum? 	 C.	Legal analysis 	 I.	 Overview of the main constitutional options in place – challenges and opportunities	 1.	 The 1951 Constitution 	 2.	 The 2011 Constitutional Declaration	 3.	 The February Committee Proposal 	 4.	 The 2017 Draft Constitution	 5.	 The Referendum Law 	 II.	 Scenarios for the elections 	 1.	 Parliamentary elections without a Constitution	 2.	 Presidential elections without referendumConclusion RecommendationsBibliography List of persons interviewedInterview Framework IntroductionThe absence of a Constitution in Libya since 2011 is one of the main challenges to stability, peace, and for holding future elections. Despite several amendments, the 2011 Constitutional Declaration, which was agreed upon by a non-elected body, the National Transitional Council (NTC), does not provide any clear guidance for presidential and parliamentary elections, nor does it set any clear time limits and mandates to these institutions. In the current context, amending the Constitutional Declaration to set these terms would be another legal challenge, since it is unclear which mechanism would be legitimately entitled to do so, or what framework should be adopted. Since they were elected in February 2014, the 48 members of the Constitutional Drafting Assembly have been tasked with elaborating a new Constitution for Libya. They had a 120 days’ mandate to do so, before putting the draft to public referendum. According to the Constitutional Declaration, a two third majority was needed for it to be approved, while cultural components (Tebu, Tuareg and Amazigh) had to agree by consensus on topics of their concerns related to language and culture. The timeline, however, was not respected, as multiple drafts were produced by the CDA between 2014 and 2017. On 29 July 2017, a Proposal was finally adopted by a 2/3 majority, in difficult conditions as protestors tried to break into the CDA headquarters to prevent the vote. Despite legal challenges against the procedures of the vote, the vote was considered legal and the draft sent to the House of Representatives (HoR) ,as per article 23 of the Libya Political Agreement (LPA). The HoR passed, after several unsuccessful attempts, a contested constitutional referendum law in November 2018. In January 2019, the law was amended to reflect the suggestions of the High National Electoral Commission (HNEC).Notwithstanding the current conflict, important legal and political challenges remain for the Constitution to be passed to a referendum. Oppositions to the referendum law and to the 2017 proposal remain strong on all sides of the political spectrum. Key areas of concern in the Constitutional Proposal range from the lack of constraints on presidential power to the conditions defined for running for presidency, which excludes certain candidates, as well as inadequate protection of minorities’ rights. These concerns have contributed to the politicization of the constitutional file in Libya, and often by actors who do not know all the proposal’s provisions, due to insufficient outreach by the CDA itself. Powerful Eastern tribes, federalists, monarchists, minorities, and members the High State Council (HSC), among other groups, fearing the results of a strictly majoritarian voting process, have blocked any future progress on a constitutional referendum. The constitutionality of the referendum law passed by the HoR was questioned as well. The recent war in Tripoli has rendered the constitutional process more complex, and yet also more necessary for sustainable peace in Libya.Due to the lack of progress on the CDA track and the constitutional file, some stakeholders have called for elections to be organized without a durable Constitution in place, through another amendment to the Constitutional Declaration, or through a National Charter, itself included in the Declaration, that would come out of the UN-led National Conference and serve as a basis for a new electoral law. Indeed, the Constitutional Declaration remains Libya’s governing document until a referendum is held. International stakeholders have failed to provide a clear guideline until now, but their support will be key to confer legitimacy to the future constitutional track. The May 2018 Paris Agreement and the November 2018 Palermo Declaration both call for elections to be organized “on a constitutional basis”, but do not explain what basis this could be. The process thus failed to provide the CDA proposal the needed international support and recognition for the referendum to go forward. The Abu Dhabi 2019 Agreement also falls short of mentioning the constitutional process or the CDA explicitly, and while the Constitution was one of the key elements of the UN Action Plan for Libya adopted in September 2017, it seems to have been slowly left out of the UNSMIL’s priorities as well ever since. The August 2019 Secretary General report on Libya states that the goals of the National Conference were to “adopt a roadmap aimed at concluding the transitional period through parliamentary and parliamentarian elections, which would include recommendations on how to address the constitutional proposal.” This phrasing hints that the referendum is no longer considered the only “normal” and legitimate way, and that other options to “address it” could be considered.In 2018, the report of the National Conference Process, facilitated for the United Nations Support Mission in Libya (UNSMIL) by the Centre for Humanitarian Dialogue (HD), stressed the general frustrations of the Libyan people with the protracted constitutional process, and criticized the inability of political elites to end the transition period. Holding elections in the absence of a referendum or attempting, through other political means, to draft a new constitutional framework, for instance drawing upon previous documents (such as Libya’s first Constitution of 1951, or the February Committee Proposal), would be an important breach to the institutional process in place since the 2011 Constitutional Declaration, as well as to the LPA and the Constitutional Declaration themselves. The risks and consequences of such breach are hard to predict. About this Report The objectives of this legal report is to provide a comprehensive overview of the constitutional process in Libya since its beginning, in order to understand the legal, political, and social challenges to the referendum, while also looking into the other possible options. It aims to guide both decision-makers and the international community, by analysing the respective legal validity and the legitimacy of the various constitutional and legal frameworks on the table, for future elections. It is meant as a knowledge tool for decision makers, and brings together in a didactic manner sources of information that were not gathered before. The report exposes how strict legality and legitimacy were lost in the political process, and looks at how it can be found again. The report is based on a comprehensive legal analysis and a desk review of the various existing laws, decrees, decisions and constitutional frameworks in Libya since 1951. To support the argument, feed into the analysis and illustrate various points, seventeen qualitative interviews with key informants were conducted between May and July 2019 in Libya. For security reasons, the informants chose to remain anonymous.The report was written with support from Akram Gnine, lawyer and former member of the GNC, Hisham Al Windi, mediation expert, and Kora Andrieu, Senior Program Advisor at ABA ROLI Libya. The views contained in this report do not reflect the positions of the American Bar Association or of the United States Agency for International Development.Towards A Constitutional Referendum?Main Findings	 ✓	 The HoR 2018 vote on the referendum law is contested both legally and politically;	 ✓	 The HSC, in particular, considers the referendum law and the HoR vote, as against the provisions of the LPA;	 ✓	 The main points of opposition are around the division of Libya in three electoral districts, and the scenario in case of a “no” vote;	 ✓	 Supporters of the referendum law argue that the division in three electoral districts is necessary to prevent a majority vote that would not reflect the opinion of less populated areas and minorities;	 ✓	 The international community did not provide clear public support to the CDA track and the referendum, encouraging other alternative options to rise.On July 29th, 2017, after 2 years of deliberation, the Libyan Constitution Drafting Assembly (CDA) approved an official draft of the Libyan Constitution. The proposal was voted by 43 out of 44 attending CDA members, and the vote was considered legal since the Constitutional Declaration requires a 2/3 plus one majority. However, 10 CDA members, including boycotters, did not attend the meeting and issued, shortly after the vote, a strong statement against it. Two Tebu CDA members rejected the draft on the basis that it did not sufficiently protect the rights of minorities. The federalists, the monarchists, and other Eastern constituencies did not accept it either, partly because it did not adopt a fully federal governance model, and because it set criteria that excluded certain candidates from running for presidency. While the CDA vote took place in highly tensed conditions, with rioters surrounding its building in al-Bayda, CDA President Nouh Al-Moghrabi refused to call for another vote and sent, on July 30, 2017, official letters to the House of Representatives (HoR), the Presidency Council (PC), the High State Council (HSC) and the High National Election Commission (HNEC), asking them to prepare for a referendum. Provisions on the constitutional process in the LPA According to Article 51 of the Libyan Political Agreement (LPA), the HoR and the HSC are expected to provide written opinions on the draft Constitution one month after having received the document. According to Article 23 of the LPA, the HoR and the HSC have two months before the end of the CDA’s work to establish a joint committee in charge of preparing a referendum and general elections laws, to put an end to the transitional period.  The process, however, took much longer than expected, and it was only on November 26, 2018, after several failed attempts, that the HoR finally passed the constitutional referendum law, with the approval of over 135 members. During that same session, the HoR members also amended Article 30 of the Constitutional Declaration, to render the referendum law’s division of Libya into three polling districts (article 6) immune from future legal challenges. The UN Support Mission in Libya did not clearly welcome the adoption of the law, praising instead the “efforts” of the HoR “to issue the required legislation” in view of the referendum, and wishing it success. It remained unclear indeed if the vote met the HoR procedural requirements and reflected the necessary consensus between the HoR and the HSC required by the LPA. In fact, the international community never fully and openly supported the referendum option after the adoption of the law by the HoR, considerably weakening its effects.The referendum law issued by HoR was immediately met with wide criticism, especially from the HSC, which claimed that it was not consulted on its elaboration, and that the process was therefore contrary to the LPA. HSC’s Head Khalid Al-Mishri rejected the HoR’s two constitutional amendments and the referendum law altogether, considering them as being at odds with the Libyan Political Agreement. In particular, the two bodies HoR disagreed on the requirement, in case of a no vote, to explain its reason, and also on the role of the CDA and the HoR in case the draft was rejected, as well as on the division of Libya into three electoral districts - Tripolitania, Cyrenaica and Fezzan. Many argued that this provision was against the Constitutional Declaration. Eastern stakeholders and minority groups, to the opposite, supported this division and consider, due to demographic imbalance, the holding of a referendum based on a single electoral district as anti-democratic. The referendum law adopted by the HoR was referred to the High National Election Commission (HNEC) on 29 November 2018 to start preparations. However, funding from the Presidential Council (PC) was not transferred to HNEC, and could have been purposefully delayed until the National Conference is held. The National Conference, which is part of the UN Action Plan adopted in September 2017, was meant to provide a platform for the Libyan people to formulate their vision for the future and generate support for the institutions of the Libyan Political Agreement to advance the political process. Among other issues, it should have clarified the roadmap of future elections. But no details on the format and mechanisms of the National Conference were given, and the list of invitees remained secret until the last minute. After the outbreak of the offensive against Tripoli on April 4th, the National Conference was postponed indefinitely. The lack of political consensus over the validity of the referendum law and the associated amendments to the Constitutional Declaration render the probability of a constitutional referendum in the near future very unlikely. Some political commentators have suggested that the HoR has set the process up to fail voluntarily, knowing that the law and the constitutional amendments would be challenged in Libyan courts. Echoing this view during his November 2018 Libya brief to the UN Security Council, SRSG Ghassan Salame accused both the HoR and HSC of purposely delaying elections. Before the outbreak of the Tripoli war on April 4th, the probability of a constitutional referendum thus appeared to be mostly depending upon the political outcomes of the National Conference, which could have led to the adoption of a more consensual referendum law, or to new amendments to the Constitutional Declaration to allow parliamentary and presidential elections in the absence of a referendum. Interestingly, the National Conference did not seem to take the CDA process as granted, but to the contrary opened the door to alternative options, which were already laid out in the National Conference Preparatory Process report published by the Centre for Humanitarian Dialogue. Similar approach was reflected in the recently-unveiled plan of the Government of National Accord (GNA) to exit the current crisis. Faced by the dire prospects of the referendum, experts have argued in favour of holding parliamentary or presidential elections without a new permanent Constitution, through another amendment of the Constitutional Declaration that would, either on the basis of the 1951 or 1963 Constitution, or of the February Committee Proposal, or of any other legislative framework that could be adopted through the National Conference, set clear basis, terms and limits on the continued transitional process. In that scenario, it will be up to a newly elected Parliament to oversee the referendum, or to elaborate a new draft Constitution after declaring the CDA process null.This option, however, also raises high legal and political challenges. Indeed, the capacity of the HoR to amend the Constitutional Declaration, after the 2014 Supreme Court ruling against it, is legally uncertain and could be contested. Adopting a legal framework for the elections through the National Conference can also be problematic without a Constitutional Amendment to enshrine it, and without strong international support and a UN Security Council Resolution to support it. The lack of political and international support to the CDA process seems to have served the interests of Libya’s main political players ahead of the National Conference. The National Conference risked indeed empowering other parties than Haftar and Serraj, through elections based on a Constitution that did not automatically favour them. Some therefore suspect that there may have been a political deal to abandon the entire process. But the National Conference could also have contributed to building the necessary political buy-in and a strong basis for the future electoral process. Such political support will be key for the process to succeed. In the absence of such minimal guarantees, Libya’s transitional period could continue indefinitely, while violent conflict would be more likely.	 I.	 Overview of the main constitutional basis for future elections: challenges and opportunities	 1.	 The 1951 Constitution Main Findings	 ✓	 The 1951 Constitution of Independence established a strongly federal system in Libya, which was replaced by a centralized state through the 1963 amendment;	 ✓	 The document is still considered legally valid by various constitutional analysts and particularly the federalists and monarchists, who consider that Gaddafi’s coup only suspended the 1963 Constitution, and did not abrogate it;	 ✓	 However, the question remains of how to amend the 1951/63 Constitution, and remove reference to a monarchy;	 ✓	 The document is not in line with international standards in many aspects, and fails to respond to contemporary Libya’s aspirations as a democracy.A Historical Document At the time of Libya’s independence, on 24 December 1951, the country was under a United Nations (UN) trusteeship, defined by a November 1949 Resolution, which called for the establishment of a sovereign state including all three historic regions of Libya by January 1952. A national assembly drafted a Constitution establishing a constitutional monarchy under King Idris in 1950. This Constitution was adopted in October 1951, and the new nation of the United Kingdom of Libya was formally declared 24 December 1951. Libya thus became the first nation to declare its independence under the auspices of the UN. The 1951 Constitution has a special place in Libyan history, as the first legislation that formally codified the rights of Libyan citizens. The drafting process was overseen by a committee of experts, led by Adrian Pelt, and was conducted with the approval of a group of renowned Libyan scholars and leaders, such as the Grand Mufti Sheikh Abu al-Asad al-Alim. The text explicitly defines the State religion as Islam and upholds public rights and freedoms, respect for all religions, freedom of thought and expression. It established a federal system with three sub-national governments in Tripolitania, Fezzan and Cyrenaica, each with specific executive and legislative branches, and even with the authority to collect taxes. Because it was considered in line with its key values and principles, the text won the approval of the United Nations. The Constitution of Independence was drafted in a way that allowed for future amendment, the most significant one being made in 1963, when the State's political system changed from a federation to a centralized state. Due to this ability to change and evolve, some analysts have argued that this Constitution could still be the basis of Libya’s new post-revolutionary democratic system, and that the references to a monarchic system of government could be easily removed through similar amendments. Others even make the argument that this Constitution is, in fact, still legally valid, arguing that Gaddafi’s coup in 1969 only disrupted the application of the Constitution, replacing it with the Green Book until the 2011 revolution, but did not cancel it. This argument is based on article 195 of the 1951 Constitution, which states that: “The application of the provisions of this constitution is not in any way to be impeded, except temporarily in time of war, or during the application of martial law.”According to this interpretation, the Constitutional Proclamation of December 1969 is legally invalid, because it was contrary to the Constitution and was not issued by a competent body. With the same argument, it could be argued that the Constitutional Declaration adopted in 2011 by the National Transitional Council, itself also an unelected body, is illegal. Thus, pursues the argument, Libya is not in a constitutional vacuum. What is needed is to reactivate its original Constitution, which was only temporarily suspended by the 1969 coup.While the validity of this argument can be challenged, the practical question remains, of how would provisions related to the monarchy in the fifth chapter of the 1951 Constitution be deleted and replaced with a presidential democratic system. This could indeed require either a decree, a popular referendum, or an amendment to the Constitutional Declaration, and thus legal difficulties will arise as to who has the authority to formulate such amendment. While the 1951 constitution can be a useful reference to Libya’s constitutional debates, and to some extent a source of inspiration, it will be technically difficult to use it as a basis for future elections. Furthermore, and most importantly, the Constitution of independence does not account for fundamental changes in Libyan political and social landscape for the past 60 years. Executive monarchy is not the only anti-democratic element in the text. It also created an imbalance of power and failed to account for the fair distribution of wealth among all three regions. After years of conflict, a federalist system could further entrench the fragmentation of Libya and fail to bring much needed national unity and reconciliation. The 1951 Constitution also leaves the door open for the abrogation of rights protection in a situation of emergency, provides weak judiciary guarantees, and does not specify relations with international law and conventions. To that extent, it appears unsuited for Libya’s current needs, rights and international obligations. Challenges of the Political System Established by the 1951 ConstitutionThe Constitution of Independence explicitly states that Islam is the State religion (article 5), the source and reference of the Constitution. Article 40 further claims that sovereignty comes from God alone. The 1951 Constitution protects public rights and freedoms, including: 	 -	 Freedom of belief (article 21);	 -	 Freedom of thought (article 22), if it does not contravene public order and morals;	 -	 Freedom of the press and publication (article 23);	 -	 Freedom of using any languages in private transactions or any matter related to religion, culture, journalism, publication, or in public meetings (article 24);	 -	 Freedom of education (article 29);	 -	 Respect of the personal status of non-Muslim citizens (article 192).In terms of the organization of the Libyan state, the 1951 Constitution establishes a federal constitutional monarchy that grants strong authority and independence to the three provinces, or branches, of the government. Article 39 defines these federal powers, with provincial governments assuming all powers usually constitutionally assigned to the federal government. The Constitution names both Tripoli and Benghazi as national capitals. However, the federal nature of the State was repealed by constitutional amendment in 1963. The political system established by the 1951 Constitution is a hereditary monarchy, where power is transferred to the eldest son of the previous King. The King appoints a Prime Minister and, with his consultation, a Council of Ministers responsible to the King. The Parliament is divided into a Senate and a House of Representatives. The King has significant executive and legislative powers, and the judiciary has no guarantee of independence. For instance, the Supreme Court does not have judicial review powers, or the authority to rule on the constitutionality of laws. Furthermore, many rights protected by the Constitution can also be restricted “according to the manner prescribed by law”, “except in cases prescribed by law,” or “so long as it is not a breach of public order and is not contrary to morality.” But the power of the King is unconstrained, and he is placed above the law. These provisions appear rather unsuited for the present Libyan context and democratic aspirations. Unless it underwent massive change, the 1951 Constitution would fail to satisfy these. The relation between national and international law is also unclear. For instance, only articles 189 and 191 define the status of refugees and extradition according to international law. The rest of the Constitution is silent on this topic, and ignores, for instance, the International Covenant on Civil and Political Rights (ICCPR, to which Libya is a State party) and its article 25, which enshrines the right to choose freely one’s representative, the right to vote in secret and periodic elections, and the right to run for office. The Lasting Legacy of the Constitution of Independence The constitutional monarchy ended on 1 September 1969, when a military coup removed King Idris and replaced him with a “Revolutionary Command Council” headed by Colonel Muammar Qaddafi. The head of the newly declared Libyan Arab Republic abolished the previous Constitution and issued instead a “Constitutional Proclamation”, on 11 December 1969. The proclamation was to serve as a governing document until a new Constitution was drafted. However, Libya was, in reality, governed for 42 years by Qaddafi’s Green Book, which combined nationalism, Islam and socialism. In 1977, a Declaration established the “Third Universal Theory”, which sought to enshrine the authority of the “People” through direct rule and committees (Jamahiriya). In 1979, Qaddafi officially relinquished all government position, thus becoming the “Leader of the Revolution” and the “Supreme Commander of the Armed Forces.” There would be no constitutional order until 2011. Federalists and monarchists remain the stronger political supporters of restoring the 1951 or 1963 Constitution in Libya today. Recent experience shows that their views have strong backing, especially in the East. According to them, the Constitution of Independence is still legally valid, and a new sovereign figure should be named instead of drafting an entirely new Constitution. This eventuality was actually planned by pre-Qaddafi laws, which provided for the replacement of the King under emergency conditions, through the creation of a “Sovereign Council” to be elected directly by the Libyan people. The Council would oversee the formation of a new government, and it would govern Libya until a new Constitution is drafted, followed by elections for a new Parliament and a President.Whether it can be argued that Qaddafi’s coup only suspended, not abrogated, the 1951 Constitution, and despite clear guarantees for equal rights set forth in this visionary and historical document, it does not seem to adequately respond to the needs and aspirations of a modern democratic State. Even if the monarchical system was to be removed through an amendment, the lack of a clear balance of powers and the absence of true judicial independence guarantees, as well as the unclear status of international laws and standards, would make the 1951 Constitution unfit for today’s Libya. However, the legacy of the 1951 Constitution run deep and cannot be denied. It remains a keystone in Libya’s history, whose provisions could be an inspiration for future laws and processes. For instance, the number of 60 was kept when establishing the number of CDA members in 2014, on the model of the “Committee of Sixty” that drafted the 1951 Constitution. Quorum regulations adopted by the Committee of Sixty, based on the total number of members attending, were also kept in the bylaws of the CDA modified in 2015. 	 2.	 The 2011 Constitutional DeclarationMain Findings	 ✓	 The Constitutional Declaration, voted by the NTC in 2011, remains Libya’s only constitutional framework until now, and was amended 11 times;	 ✓	 Article 30 of the Constitutional Declaration, which defines the roadmap of the transition, is the most controversial and was amended repeatedly;	 ✓	 The low representation of women and minorities, as well low turnout and sporadic violence during the 2014 elections, weakened the CDA’s legitimacy from its very beginning;	 ✓	 Amendments to the Constitutional Declaration are often at the core of conflicts in Libya, partly due to the contested legitimacies of the authorities that could pass such amendments.A Keystone Document and Multiple Amendments On February 27, 2011, a union of local rebel groups formed an interim governing body, the National Transitional Council (NTC), recognized by the international community as the legitimate government of Libya. On August 3, 2011, the NTC promulgated the Constitutional Declaration, proclaiming Libya an independent democratic State with its capital in Tripoli, Islam as the official religion, and Islamic Sharia as the principal source of legislation.  The Constitutional Declaration was drafted in a time of ongoing war, and the NTC had to secure agreements from various groups engaged in the fighting. It established key principles for governance until the adoption of a permanent Constitution, the election of representative bodies and the timeframe for the transition. Comprising 37 articles, the Constitutional Declaration is divided into two main parts. The first part contains provisions regarding the nature of the State, democracy, and human rights. The second half is more practical, outlines the functioning of state bodies during the transition period and setting out a timeframe for the transition.In accordance with the Constitutional Declaration, the NTC’s term in office ended with a peaceful transfer of power to the newly elected General National Congress (GNC), during a ceremonial event on August 8, 2012. However, Article 30 of the Constitutional Declaration did not clearly mandate the length of the GNC’s term in office. Consequently, the second transfer of power was to be more turbulent, and ultimately triggered war. This article 30 was to be amended several times, demonstrating the importance of clear constitutional mandate and terms to lead Libya’s transition, and to avoid future cycles of violence. The Constitutional Declaration remains the ruling Constitution of Libya until now, and benefited from wide international support and recognition. The Libyan Political Agreement (LPA), signed in Skhirat in 2015, reiterates its “full commitment to the Constitutional Declaration, and to the political process that is based on the principles of democracy and peaceful transfer of power.”The Constitutional Declaration was amended 11 times in total between 2011 and 2019 by various legislative bodies. Originally, the Declaration made the NTC the legitimate authority representative of Libya until a new body is elected. It defined a multi-party political system, and called for the creation of a body responsible for drafting a new Constitution through the appointment, by the 200 elected members of the General National Congress (GNC), of a Constitutional Committee of 60 experts (20 per region). A few months before the GNC elections, however, in an effort to appease the Federalists, this provision was changed through the 7th Amendment. The GNC decided thereby that the constitutional committee would be elected directly by the Libya people, instead of nominated. The Federalists were indeed claiming the right for the people of the Eastern regions to elect their own representatives to the constitutional committee, and feared that their voices would not be adequately represented otherwise, due to demographic imbalance. This decision created an important and lasting legal conflict, as it deprived the GNC from its original mandate to oversee the drafting of a Constitution and to lead the transition. The GNC thus became a legislative body with no clear areas or limits of authority and responsibility. Opposition to the GNC started to grow. The Controversies Around Article 30Article 30, the largest and most controversial of the thirty-seven articles of the Constitutional Declaration, provides a road map and a strict timeframe for the transitional stage until a permanent Constitution is written and ratified, and until the new authorities are elected based on the Constitution. Because of its importance, this article was a source of conflict between rival political groups, and amended repeatedly, sometimes controversially, in the years since its adoption. In fact, another amendment to Article 30 would be necessary if elections are organized before the constitutional referendum. To that extent, it is necessary to understand the challenges around it, and its evolution.Article 30 initially established that the Constitution Drafting Assembly would be responsible for drafting the permanent Libyan Constitution, and that it will comprise 60 members (on the model of the 60-member committee formed to draft Libya’s Constitution of independence) nominated by the GNC. Initially, it provided no details on criteria for nomination and remained silent on the decision-making process within the Assembly. It is only in 2014, with the 7th Amendment, that it required considering the variety of Libyan society, with its cultural and language specificities. Article 30 also then stated that the decisions of the Constitution Drafting Assembly would be made by a two-thirds majority of votes of the members, plus one.The 7th Amendment re-defined the powers and mandate of the CDA by substantially modifying article 30 of the Constitutional Declaration. It stated, in its article 10, that: 	 •	 The Constitutional Drafting Assembly (CDA) shall be elected through a popular vote, and not through an appointment by the GNC. The election would be overseen by the High National Elections Commission (HNEC).	 •	 The CDA would be tasked with drafting and approving the draft constitution in less than 120 from holding its first meeting.	 •	 The newly elected Parliament would issue a referendum law within 30 days from the approval of the draft Constitution by the CDA. 	 •	 The referendum and general elections would take place less than 120 days from the issuance of the referendum law. These timeframe prove to be extremely unrealistic. In February 2014 the Supreme Court found the 7th Amendment unconstitutional, due to issues of procedure in the vote. But the principle of public elections as the method of forming the CDA was upheld, and the GNC went ahead with planning for its elections with HNEC. Electing the CDAIt took the GNC several months to draft the electoral law for the election of the 60 members of the constitutional committee. The biggest question pertained to guaranteeing fair representation of minorities and women. The Amazigh, Tuareg, and Tebu had expressed early on their fears of being underrepresented at that level, and wanted to ensure that they had consequential voting power within the CDA, especially for all identity and culture-related provisions. These groups pushed for a specific voting framework, according to which any decision involving minority rights must be agreed through consensus. In the end, electoral Law Number 7 enacted by the GNC in 2014 allocated only 10% of the CDA seats: six seats for women, and two seats each for the Amazigh, Tuareg, and Tebu. The Amazigh were dissatisfied with this level of representation, as well as with the voting framework that the CDA had chosen, which did not satisfy their demands. They chose to boycott the CDA elections from its start. Tuareg and Tebu CDA members will be elected to the CDA, but many will boycott voting sessions and progressively disconnect themselves from the adopted proposal. The election of the CDA itself failed to build enough support and legitimacy for the institution and the process. According the Carter Centre, the 2014 CDA elections “failed to achieve the desired inclusiveness to produce a truly representative body”, partly due to a very low turnout. Most Libyans do not 
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For over two years the political dialogue that 
took place as part of the implementation of the 
United Nations Action Plan, and other meetings 
in Paris, Abu Dhabi or Palermo, failed to provide 
a clear roadmap on the electoral process, or 
to specify what would be the constitutional 
basis of future elections. The constitutional 
process led by the Constitutional Drafting 
Assembly (CDA), which should have remained 
a legitimate and generally accepted track, was 
progressively marginalized, and hence became 
prone to political manipulation. What should 
have remained a strictly legal process turned 
into a political topic and a subject of heated 
disagreement.

Notwithstanding the current conflict, important 
legal and political challenges remain for the 
Constitution to be passed to a referendum. 
Opposition to the 2019 Referendum Law and 
the 2017 CDA Proposal itself remains strong 
on all sides of the conflict: 

→ Key areas of concern in the 2017 
Constitutional Proposal include: the lack 
of constraints on presidential power, the 
conditions defined for running for public 
office, inadequate protection of minorities’ 
and women’s rights, the role of religion, weak 
decentralization measures, and procedural 
concerns over the way the Proposal was 
adopted by the CDA in July 2017; 

→ Key areas of concern in the 2019 
Referendum Law  include: the division of Libya 
into three electoral districts, the scenarios in 
case the Proposal is rejected, as well as the 
very way the law was elaborated and adopted 
by the House of Representatives (HoR) in the 
absence of consensus with the High State 
Council (HSC). 

Context

The fact that the Constitution cannot be 
amended for five years once it is ratified render 
these concerns even more pressing, and 
encouraged more spoilers to interfere. Eastern 
factions, Federalists, but also minorities 
and other political actors, have blocked 
progress on a constitutional referendum 
despite the adoption of the law by the House 
of Representatives in November 2018. In the 
absence of strong political will and international 
backing, the constitutional file has been prone 
to politicization, and ended up frozen. 

However, most Libyan stakeholders continue 
to agree that a permanent Constitution is the 
only way to put an end to the years of political 
turmoil, transition, and legal confusion that 
has affected all of Libya’s institutions since the 
2011 revolution, and which ended up calling 
into question each of these bodies’ legitimacy. 
While a permanent Constitution will be key to 
restoring political legitimacy in Libya, in order 
to do so the constitutional process in Libya 
should be treated in an objective and rational 
way, removed from ideological or political 
debates, and put back on track through an 
inclusive dialogue that includes the House of 
Representatives and the High State Council, 
key powerbrokers on the ground, as well as 
a unified international community. A new 
Constitution should serve to promote national 
unity and reconciliation, not accentuate 
divisions. 



Due to the lack of progress on the constitutional 
referendum track, and faced by its growing 
politicization, various plans have been unveiled 
over the past months calling for elections to be 
organized before a durable Constitution is put 
in place, either through another amendment 
to the Constitutional Declaration, or through 
a National Charter adopted during the UN-led 
National Conference and endorsed by a UN 
Security Council Resolution.

These options have their values, but also their 
risks, both in terms of their content and how 
they are adopted:

→ The first challenge is to determine 
which institution will have the required 
legitimacy to endorse a new constitutional 
framework ahead of the general elections, in 
the absence of a referendum, and to amend 
to Constitutional Declaration accordingly. 
Since 2014, the HoR has been the institution 
responsible for amending the Constitutional 
Declaration. However, the 2014 Supreme 
Court ruling against the 7th Amendment has 
challenged its legitimacy in doing so, and 
since then, the Constitutional Chamber of 
the Supreme Court has been closed. In the 
absence of clear national mechanisms to 
endorse that new constitutional framework, 
strong international support and a UN Security 
Council Resolution could be the only way to 
give it real legitimacy. 

A Constitutional Framework… But Which One? And How?

→ The second challenge is to identify 
what this constitutional framework should 
include, and on which basis. The main options 
are analysed throughout this report: returning 
to the 1951 Constitution or its 1963 amended 
version; adopting the February Committee 
Proposal of 2014; or adopting just parts of 
the 2017 Constitutional Proposal. Whatever 
the basis may be, proceeding to elections 
without a prior agreement on the constitutional 
framework  will be dangerous for Libya. Holding 
elections without restrictions on the power 
of the Parliament and the President, without 
clear mandates, or based on a document that 
does not reflect wide national consensus and 
a clear legal basis, could only trigger renewed 
conflicts. 

Based on a detailed analysis of various 
constitutional options on the table, and on 
a series of semi-structured interviews with 
key stakeholders, this report is intended as 
a technical tool and knowledge basis for the 
international community, donors, and anyone 
interested in this complex but important 
matter for Libya’s democratic transition. The 
report proposes a two-fold roadmap, and 
formulates a series of technical and legally 
based recommendations to the international 
community, meant to put an end to the 
transitional period and finally restore political 
legitimacy in Libya.



This option appears as the most “natural” 
one, given the current formulation of the 
Constitutional Declaration and the existing 
Constitutional Proposal of the CDA. However, 
procedural flaws in the CDA process, substantial 
concerns about the Proposal, delays and 
disagreements around the HoR referendum 
law, have all contributed to marginalizing it 
and calling into question its legitimacy. The 
international community until now did not 
express a clear support for this track. In fact, 
the August 2019 Secretary General report 
on Libya states that the goals of the National 
Conference were to “adopt a roadmap aimed 
at concluding the transitional period through 
parliamentary and parliamentarian elections, 
which would include recommendations on 
how to address the constitutional proposal.” 
This phrasing hints that the referendum is no 
longer considered as the legal and legitimate 
way, and that other options to “address it” could 
be considered. In the current state of affairs, 
several steps would be needed to conduct 
the constitutional referendum in adequate 
conditions:

Option 1 - The referendum track

① Modify the Referendum Law through 
consensual discussions between the HoR 
and the HSC, in line with the Libyan Political 
Agreement, possibly with support from 
the LPD and review the 10th Constitutional 
Amendment accordingly, especially to clarify 
the division in three electoral constituencies 
and the scenario should the Proposal be 
rejected.

WHY?
The Referendum Law issued by HoR in 

November 2018 was immediately met with wide 
criticism, especially from the HSC, which claimed 
that it was not consulted on its elaboration, and 
that the process was therefore contrary to the 
LPA. In particular, the two bodies disagreed on 
the requirement to explain the reason in case of 
a no vote, on the role of the HoR in case the draft 
is rejected, as well as on the division of Libya into 
three electoral districts - Tripolitania, Cyrenaica 
and Fezzan. Many argued that this provision 
was against the Constitutional Declaration, 
which states the principle of equal citizenship. 
Eastern stakeholders, however, supported this 
electoral division and considered the holding of a 
referendum based on a single electoral district as 
anti-democratic due to demographic imbalance 
between the three regions. 

HOW?
To overcome these obstacles, 

dialogue committees could be created in both 
institutions to review the Referendum Law in 
a more consensual manner, in line with the 
LPA provisions. Past efforts of the HSC and 
HoR to agree on restructuring the Presidency 
Council in 2018 show that such cooperation can 
be possible, when both parties have common 
interest. International support, however, will 
be key to the process.



② Build political support for this amended 
Referendum Law through a National 
Conference, and encourage buy-in for the 
referendum process with main political 
stakeholders in the National Charter.

WHY?
High-level political agreement, such as 

the one that the National Conference could bring, 
is necessary prior to the referendum to prevent or 
mitigate legal challenges and any contestations 
on the results of the vote. Experience shows 
repeatedly that democratic majority in Libya is not 
enough to bring legitimacy to electoral results. A 
split outcome in the referendum could reignite 
political violence, if significant social forces and 
institutions reject it.

HOW? 
The National Conference should be 

primarily focused on building this strong 
social political support for the constitutional 
process, more than on fostering national 
reconciliation. The National Charter, adopted 
in the Conference, should serve to set the 
conditions for the Constitutional Referendum 
and, thereby, for elections themselves, 
providing it with the necessary political and 
social backing. Participants to the Conference 
should be chosen with this objective in mind, 
and be limited to include committees of the 
HoR, HSC, CDA, as well as key power brokers 
on the ground.

③ Include the National Charter in the 
Constitutional Declaration to protect its 
provisions from future legal challenges, and 
support it with a United Nations Security 
Council Resolution.

WHY?
The Constitutional Declaration remains 

Libya’s legal framework until a new Constitution 
is adopted. Integrating the National Charter in the 
Constitutional Declaration would provide it both 
legitimacy and legality, preventing possible future 
challenges in courts, especially if the National 
Charter includes references to the Referendum 
Law. Otherwise, any outcome from the National 
Conference could easily be legally contested. 

HOW?
Including the National Charter in the 

Constitutional Declaration can be done through 
a new Constitutional Amendment voted by the 
HoR. However, this could be legally problematic 
given the position of the Supreme Court on the 
HoR since 2014. Technically, it will be difficult 
to have the HoR reach the necessary quorum 
to pass any amendments, given the current 
divisions. As an alternative, as with the HoR 
election itself, future decisions made at the 
National Conference and enshrined in the 
National Charter could be considered legally 
valid through international recognition, with 
support from a UN Security Council Resolution.



④ Organize a referendum on the CDA 2017 
Constitutional Proposal in a timely manner, 
once sufficient outreach has been conducted 
and when security conditions allow. The 
scenarios in that case are multiple:

→ The Constitution is accepted by the Libyan 
people, ratified by the CDA and endorsed by the 
HoR through a fair and transparent process. 

	
OR
↳ The Constitutional Proposal is accepted 
in a context of insecurity and with a low 
participation. In this case the vote would 
not be considered legitimate, it can lead to 
renewed violence, and even partition if the vote 
demonstrates large regional disparities. 

OR
↳ The Constitutional Proposal is rejected and 
goes back to the CDA for review and amending 
controversial articles. However, this may be 
difficult given that the Referendum Law does 
not request voters to explain which articles 
they reject. The CDA may find it hard to reach 
another consensus in that case, and it will 
be difficult to reach a quorum. Furthermore, 
the current referendum law does not clearly 
empower the CDA to review the draft, and 
could be interpreted as mandating the 
HoR instead. A new Proposal from the CDA 
could thus be rejected or legally contested. 
Lastly, there is no guidance for what would 
happen should the draft be rejected twice. 

OR
↳ The Constitutional Proposal is rejected 
and goes back to the HoR to form a committee 
to elaborate a new draft and propose it for 
referendum. This option seems to be implied in 
the current Referendum Law. However, it can 
also be challenged because it implies that the 
CDA is dissolved, which could be considered 
to be against the LPA. A national consultation 
would also be necessary to understand which 
articles were rejected.

 



If no agreement on the Referendum Law can 
be found, including through the National 
Conference, or if the Proposal is rejected, 
the UN and the international community 
could move to the second option, and support 
Libyan stakeholders to adopt another basis 
for holding elections in the absence of a 
permanent Constitutional framework, and to 
secure its legal basis through a Constitutional 
Amendment and/or a UN resolution, while also 
giving it wider social legitimacy through the 
National Conference. 

This new temporary basis for elections can be 
adopted through three different mechanisms:

	
 Through a Constitutional Amendment voted 
by the HoR, but with the risk that this vote, if 
it can ever take place in the current context of 
divisions, will be constitutionally challenged 
since the Supreme Court 2014 ruling on the 7th 
Amendment; 

	  

 Through the National Charter: Adopted 
during the National Conference, supported 
by a UN Security Council Resolution and 
international recognition, the National 
Charter would also have to be integrated in 
the Constitutional Declaration through an 
amendment. This, however, can be difficult 
given the HoR’s present divisions. If that were 
to be impossible, a UN Resolution could be 
needed to enshrine the National Charter as 
the roadmap for elections, without amending 
the Constitutional Declaration, and to confer it 
international legitimacy.

	  
 Through activating article 64 of the Libyan 
Political Agreement (LPA), and recalling the 
Libyan Political Dialogue (LPD) after having 
observed violations to the LPA. While this 
option can be seen as a duplication of the 
National Conference, it has the advantage of 
reinforcing the LPA as the sole framework of 
Libya’s transition. The composition of the LPD, 
however, would have to be revised to reflect 
current realities. Decisions of the new LPD 
could serve as a basis for future elections.

Once the mechanism is agreed upon, the 
options, analysed in depth in the report, include 
the following.

Option 2: The “other document” track



➊ The 1951 Constitution, amended in 1963. 
This option would please the Federalists 
and Monarchists, as well as some Eastern 
components, but it would raise also important 
challenges from an international law and 
human rights perspective, given the legal 
shortcomings of the document. 

ANALYSIS

The 1951 Constitution has a special 
place in Libyan history, as the first legislation 
that formally codified the rights of all Libyan 
citizens. Drafted with strong international 
support, the 1951 Constitution established 
a federal system with three sub-national 
governments, each with specific executive 
and legislative branches, and even with the 
authority to collect taxes. The Constitution of 
Independence was elaborated in a way that 
allows for amendment, the most significant 
one being made in 1963, when the State's 
political system changed from a federation to a 
centralized state. Due to this ability to change 
and evolve, some analysts have argued that this 
Constitution could be the basis of Libya’s new, 
post-revolutionary democratic system, and 
that the references to a monarchic system of 
government could be easily removed through 
similar amendments in the future. Others even 
argued that this Constitution is, in fact, still 
legally valid, since Gaddafi’s coup in 1969 only 
disrupted the application of the Constitution, 
replacing it with the Green Book until the 2011 
revolution - but did not cancel it. 

While the validity of this argument 
can be challenged, the practical question 
remains of how provisions related to the 
monarchy in the 1951 Constitution could be 
replaced by a presidential democratic system. 
Furthermore, and most importantly, the 
Constitution of Independence does not account 
for fundamental changes in the Libyan political 
and social landscape for the past 60 years. It 
created an imbalance of power and failed to 
provide for the fair distribution of wealth among 
all three regions. After years of civil conflict, 

a strictly federalist system could further 
entrench the fragmentation of Libya and fail 
to bring national unity. The 1951 Constitution 
also leaves the door open for the abrogation of 
rights protection in a situation of emergency, 
provides for weak judiciary guarantees, and 
does not specify relations with international 
law and conventions. To that extent, it appears 
unsuited for Libya’s current needs, rights, 
democratic aspirations and international 
obligations. 

➋ The February Committee Proposal. 
Adopted by the General National Congress 
through the 7th Constitutional Amendment, in 
2014, the February Committee Proposal sets 
clear mandates, oversight mechanisms and 
division of powers. Although it was ruled out by 
the Supreme Court 2014 Decision, the February 
Committee Proposal could still serve as a basis 
and inspiration for future elections, should the 
referendum fail to take place in the near future. 
Adoption through the National Conference 
or the Libyan Political Dialogue (LPD) could 
provide it with the required legitimacy.

ANALYSIS

The Constitutional Declaration remains 
the ruling Constitution of Libya, and benefits 
from international support and recognition. 
The Libyan Political Agreement (LPA), 
signed in Skhirat in 2015, reiterates its “full 
commitment to the Constitutional Declaration, 
and to the political process that is based on the 
principles of democracy and peaceful transfer 
of power.” Article 30, the largest and most 
controversial of the thirty-seven articles of the 
Constitutional Declaration, provides a roadmap 
for the transitional stage until a permanent 
Constitution is written and ratified, and until 
the new authorities are elected based on the 
permanent Constitution. In 2014, the February 
Committee, a group of legal and constitutional 
experts created through the 6th Constitutional 
Amendment, was tasked to elaborate a new 
transitional roadmap. The February Committee 
Proposal, comprising 57 articles, calls for 



a newly elected “House of Representatives” 
to replace the GNC, as well as for an elected 
president to serve as head of State. However, 
in November 2014 the Supreme Court ruled 
Paragraph 11 of the 7th Amendment, adopting 
the February Committee Proposal, null and 
void, out of procedural violations. This decision 
led to interpretations that the HoR was 
therefore defunct as well, and that the GNC 
thus remained the only legitimate authority. 
Others interpreted the effects of the Supreme 
Court decision differently, arguing that as long 
as the electoral law, which was the basis of 
the HoR election, was uncontested, the HoR 
would continue to be legitimate because it is 
based on this law, not on the 7th Amendment. 
The UN and the international community, 
notwithstanding the 2014 Supreme Court 
Decision, seem to have adopted that point of 
view, repeatedly giving the HoR international 
recognition and legitimacy until now.

While the February Committee proposal 
cannot be defined as a Constitution as such, 
since it does not include any protection on 
fundamental rights and freedoms or judicial 
guarantees, it provides clear guidelines for 
defining the mandate and relations of the main 
State institutions and powers. The proposal 
establishes a semi-presidential system, with a 
strong Parliament and a separate government, 
which could be a thoughtful solution to Libya’s 
current turmoil. Adopting it, however, would 
require overturning the 2014 Supreme Court 
decision.

➌ The full integration of the LPA in the 
Constitutional Declaration and reactivating 
of the Libyan Political Dialogue (LPD). While 
the LPA formally expired in December 2017, 
it remains, along with the Constitutional 
Declaration, the current framework for 
Libya’s political transition and was given 
strong international support. The HoR finally 
partly integrated the LPA in the Constitutional 
Declaration through the 11th Amendment, in 
November 2018, but only indirectly, in order to 

be able to restructure the Presidential Council 
(PC) from 9 to 3 members. Article 64 of the LPA 
could provide an interesting exit to the current 
institutional crisis, by reviving the Libyan 
Political Dialogue. This solution is particularly 
interesting should the National Conference fail 
to take place in the near future.

ANALYSIS

The LPA expired in December 2017, and 
opposition to its Article 8, according to which the 
head of the PC is the head of the Libyan Army, 
remains strong - especially in the HoR and in 
the East more generally. This explains why 
the HoR has not clearly and fully endorsed the 
LPA, nor fully integrated it in the Constitutional 
Declaration, until now. Some have argued that, 
besides the temporal expiration, the LPA has 
been rendered de facto null and void due to 
multiple breaches and violations, including the 
fact that four members of the PC have either 
boycotted or resigned from it. However, the UN 
and other international parties still consider 
the LPA as the only legitimate political 
framework, as was recently reiterated in the 
September 2019 Security Council resolution 
prolonging the mandate of UNSMIL. Resorting 
to the mechanisms of the LPA could serve to 
form a Presidential Council with 3 members 
to oversee the transition until elections can 
be organized. This option was attempted by 
UNSMIL in 2017, as part of the UN Action 
Plan, and then again by the HoR and HSC 
alone in 2018, but the process was blocked 
due to the difficulties in finding consensual 
personalities to form this new executive power. 
The Legitimacy of this new PC, which would 
not emanate from a popular vote, would also 
be likely questioned. 

While the legitimacy of the LPD and its 
members is contested, and reconvening them 
after so long could be problematic in the eyes 
of the Libyan people, the UN or the National 
Conference could suggest a new composition to 
the group, adding new legitimate stakeholders 
who reflect realities on the ground. Decisions 



of the LPD would thus gain more weight and 
legitimacy. A UN Security Council Resolution 
could help to support this option.

➍ A national referendum on some parts of 
the 2017 Constitutional Proposal only, for 
instance on those related to the organization 
of executive and legislative powers, to allow 
for the organization of election, while the rest 
of the text will be decided upon by a newly 
elected and more legitimate Parliament. This 
was recommended by some participants to 
the National Conference preparatory process, 
and is currently advocated by various CDA 
members themselves.

ANALYSIS

This option has the advantage of taking 
the process forward, while leaving controversial 
points to be decided upon at a later stage when 
security and political conditions allow, and once 
more support is built for the process. However, 
it can be legally problematic, as nothing in the 
Constitutional Declaration states that the work 
of the CDA can be divided in parts, or how to 
do so. The Constitutional Declaration, and the 
LPA, would therefore have to be revised to 
allow this option to proceed. There will also 
be complex legal and political debates about 
which parts to put to vote, and which ones to 
discuss later. The 2017 Proposal would have to 
be legally “withdrawn” from the HoR as well.

Opening a new debate on the CDA 
Proposal, to amend it or choose specific 
parts of it for referendum, is currently being 
suggested by some CDA members, and could 
indeed lead to a more consensual version that 
would get more political support for passing it 
to a referendum. Minorities and Federalists, 
among others, remain strongly opposed to 
this Proposal and continue to argue that the 
CDA vote in July 2017 was not legal. They will 
continue to block the referendum, fearing 
that, due to majority rules, their views will not 
be reflected. A revision of the Proposal could 
lead to modifying some controversial parts, 
including with regards to the conditions for 
running for presidency, decentralization, or 
the rights of minorities. However, it is not clear 
that this revision is legally possible, once the 
Proposal has already been submitted to the 
HoR. Nothing indeed in the Constitutional 
Declaration plans for the possibility of 
withdrawing the draft after its adoption by the 
CDA and the HoR. 



There is no perfect solution. But the analysis 
provided in this report shows that a clear 
constitutional and legal basis that enjoys the 
full support and agreement of Libyans is a 
necessary prerequisite for any future elections. 
It is crucial that neither the constitutional basis 
of the election nor its outcomes are subject to 
any strong doubts about their legitimacy, and 
can be accepted by the clear majority of the 
population. 

Should none of the options above be adopted, 
conducting presidential or parliamentary 
election presents important risks, and similar 
challenges.

» Parliamentary elections first
According to the Constitutional Declaration’s 
9th Amendment and the LPA, the HoR remains 
the only legitimate legislative body until a new 
Constitution is adopted. As a consequence, 
electing a new Parliament in the absence 
of a Constitution would require amending 
both the Constitutional Declaration and the 
LPA. An electoral law would also need to be 
adopted through consultations between the 
HoR and the HSC. These steps would have 
to be carefully thought through. Indeed, as 
witnessed in 2014, parliamentary elections can 
be a source of conflict, especially in the current 
political context. Electing a new Parliament 
without a constitutional basis would only 
prolong the transitional period for an indefinite 
time, potentially exposing Libya to new security 
challenges. 

» Presidential elections first
The risks are even bigger for presidential 
elections, which, more than any others, require 
a clear definition of the terms, mandate and 
responsibilities of the elected candidate. 
So far, these can be found in the February 
Committee proposal, which would have to be 
reactivated to allow for presidential elections 
to take place before the Constitution is 
adopted. But this reactivation of the February 
Committee Proposal can raise legal and 
practical challenges since it was annulled 
by the Supreme Court decision on the 7th 
Amendment, and after the 8th Amendment 
conferred all presidential powers to the HoR. 
Voting districts would also have to be clarified 
to ensure a geographical balance between 
each region and avoid electing a President 
by one region only, which could trigger more 
violent conflict.



Conclusions

Elections in a democracy are meant to facilitate non-violent transfer of power.  
They structure political contests among opposing forces through pacific means. However, they 
need to be supported by a coherent institutional framework to ensure a fair, transparent and open 
voting process. In the absence of a legal framework to establish the rules of the electoral game, 
including the term limits and the mandate, elections can prove to be a source of conflict. 

Holding elections that might produce a body without checks on its powers, which fails to adhere to 
rules and procedures of states and institutions, is highly dangerous in Libya. No “blank cheque” 
should be handed to any future elected body. A constitutional basis that enjoys the full support 
and agreement of Libyans is a prerequisite for any future elections.

The analysis conducted throughout this report has shown that such consensus is very hard to find, 
and that legality and legitimacy in Libya have become elusive at best. To exit the current crisis and 
find lasting peace, Libya urgently needs to find a new source of political legitimacy.

The views in this report are those of its writers, and do not reflect those of the ABA or the USAID.


