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COUNTRIES AT THE CROSSROADS 2010 

THE VULNERABLE MIDDLE 

Jake DiZllrd tlnd Christopher Walker 

INTRODUCTION 

At a time when democracy has undergone a worrisome global deterioration. a 
strategically important subset of partially democratic. developing states have 
been dealt an especially hard blow. These countries. whose institutions remain 
fragile. occupy the world's political and economic "middle ground." Because 
they have been viewed as the most promising candidates for accession to the 
rJnks of consolidated democracies. the challenges they currently face raise seri
ous questions about the prospects for deepening democratic roots and expand
ing effective governance around the world. 

COl/11IrifS at ,/If Crossroads. Freedom House's comprehensive assessment of 
democratic governance. examines just such a selection of middle-performing 
states. The analysis of the 32 countries in this Crossroads edition provides a clear 
diagnosis of the factors that separate stronger performers from those that con
tinue to stagnate or backslide in ways that threaten essential rights and freedoms. 

While the 2010 edition offers some grounds for optimism. there is consider
ably more evidence to suggest that many middle-performing states are heading 
in the wrong direction on fundamental aspects of democratic governance. Of 
the 21 states with previous Crossroads data. declines exceeded improvements in 
both number and degree. 

A regionally diverse set of states including Cambodia. Honduras. Kenya. 
Nicaragua, Sri Lanka. Uganda. and Yemen heads the list of countries where 
deterioration is evident. In these and other cases. the survey findings reveal par
ticular pressures on what democracy scholars call "coordination goods"-insti
tlltions that are critical for sharing information. enabling political organization. 
and establishing transparent and accountable governance systems. The media 
freedom subcategory registered the sharpest fall among the countries with pre
vious data. and various impediments have also aHected civic engagement and 
freedom of association. pointing to a pattern of government behavior that limits 
the space for citizens to inAuence public policy. 

In the broader global context. a number of factors have combined to 
obstruct the deepening of democracy in middle-performing countries. The 

Jake Dizard is managing etlitor of COllI/tries at thi' Crossroads anti Christopher Walker is 
tlirt'clOr (If ~tllJies at heetlom House. 
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glob.11 economic crisis, the persistenr fragility of state institutions, the power 
of l1rllled nonstate actors, and various .orms of domestic political upheavlll 
comribure to an inhospitable landscape .or democratic consolidation. There is, 
moreover, an emerging contestation of the very concept of democratic gover
nance, stimulated by China's model of selective economic liberalism lll1d politi-
ill aurhorit.trianism. Beijing's growing engagement in the de\'eloping world 

ilnd its often opaque /lnancial assistance represent a new countervailing influ
ence on a~pirations to democratic governance in Africa, Asia, the Middle East, 
and Lnin America. 

The Democracy Recession's Impact on the "Middle Class" of States 

The eHects of the worldwide erosion of democracy on the states in the "grey 
zone," as schol,lr Thomas arothers describes them, are clear. Freedom ill the 
\'VOrld, Freedom House's annual analysis of political rights and civil liberties, 
examines all of the world's 194 coumries. Among the middle-pedorming, Partly 
Free states, which possess some but not all of the safeguards and guarantees of 
fully institurionalized democratic systems, there has been a demonstrable step 
backward over the past /lve years. In that time. a total of 57 countries within 
this category experienced declines, while only 38 improved. 

The decline in pedormance among the Partly Free cOllntries was both 
broad and deep. A review of the more detailed scoring data .or the countries 
assessed by Freedom ill the W0rld during this period reveals a total of 254 points 
in negative score changes. compared with 152 points in score improvements. 
The declines occurred across all of the institutions examined in Freedom ill the 
Worlds se\'en subcategories. 

While Freedom ill the ""orld oHers a broad. global view of democratic devel
opment. Coulltries at the Crossroads applies a sharper analytical lens, .ocusing on 
the condition and degree of democratic governance in selected emerging states. 
A toral of 75 separate indicators are assessed in the Crossroads methodology. 

Because partially democratic states have been viewed as the most promising 
candidates for accession to the ranks of consolidated democracies. the challenges 

they currently face raise serious questions about the prospects for deepening 
democratic roots and expanding effective governance around the world. 

The states in the middle ground of governance, representing the lion's share 
of countries examined in Crossroads. exhibit highly varied .orms of government. 
Thcy include multiparty systems with levels of politic.11 competition that gen
erally mcet the criteria of consolidated democrac}'; nascent democracies estab
lished in the wake of armed conflict; dominant-party states in which multiparty 
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systems exist on paper but genuine electoral competition is suppressed; and 
those on the authoritarian end of the governance spectrum. 

For this Crossroads cycle, )) states were added to broaden the range of case 
studies with respect to political form, geographical location. and income level. 
The new countries include the strongest performers in this edition: Argentina, 
Brazil, Mexico. and Ghana. The first three also have the highest income levels 
in this year's country set, aside from the oil-rich kingdoms of Bahrain and Saudi 
Arabia. At the other end of the income scale, Crossroads has added states such as 
Liberia ,1Ild the Democratic Republic of Congo; the latter and Saudi Arabia are 
two of the weakest performers on democratic governance in this year's edition. 
The diversity of the new Crossroads country set offers a richer comparative view 
of the challenges and opportunities facing these governments. 

OTHER NOTABLE FINDINGS 

The declines in the media freedom and civic engagement subcategories repre
sent the most troubling signs of deterioration among the countries with previ
ous data. This analysis also found noteworthy movement in several other areas. 
whether positive. negative, or an ambiguous mixture of the two. 

• Property Rights Erode: Several countries. including Bahrain. Sri Lanka, 
East Timor. Kenya. Ug.lIlda. Cambodia. and Vietnam. experienced declines 
in the protection of property rights. Land grabs occurred in a number of 
cases. typically within a context of rising land values and poor titling and 
registration systems. In Vietnam, for example. rapid economic growth has 
encouraged the abuse of land-use rights certificates and created increasing 
conAict between victims of expropriation and the government. which is per
ceived to f;lVor private developers. 

• Due Process and Prosecutorial Independence Suffer: In a total of 16 coun
tries. ongoing problems surrounding citizen interaction with the justice 
system resulted in declines in the subcategory that examines the degree to 
which publ ic officials are prosecuted for abuse of power. whether prosecutors 
are independent of political control. and whether citizens' due process rights 
are respected. A number of factors contributed to the declines. In abuse
prone environments such as Zimbabwe and Sri Lanka. the scores worsened 
as a result of severe due process violations. In countries that previously per
formed well in this area, like South Africa , Malaysia. and Nicaragua. politi
cal pressure on prosecutors increased. Even in relatively reform-oriented 
states. a scarcity of resources often limits the degree of improvement on 
these issues. 

• Headway on Anticorruption Standards: One of the bright spots in this 
year's analysis was the improvement by a number of countries in the sphere 
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of establishing and depoliticizing anticorruption norms and standards. East 
Timor. "1:lIlzania, and Indonesia were among the countries to improve. East 
Timor's ombudsman launched several investigations into allegations against 
high-ranking offlcials, including the prime minister and justice minister. 
In T.lIlzania. the primary anticorruption bureau was given increased pow
ers to conduct investigations and take action against corrupt officials. And 
in Indonesia. a set of agencies has prosecuted public ofl1cials lor ilbuse of 
power. while the news media continue to vigorously report on allegations 
of corruption. 

• Post-Conflict Progress: In post-conAict states such as Sierra Leone, East 
Timor, and Liheria, civilian control has been achieved with the help of the 
United Nations, and effi)rts to solidi!)' illld expand democratically account
ahle institutions have made g.lins. Nevertheless, issues such as ethnic divi 
sions and patronage-based political cultures loom as potential sources of 
i nstabi I i ty. 

• Law versus Implementation: The legal framework for democratic gover
nance continues to improve. In some GISeS, this is a reAection of genuine 
reformist impulses on the part of the political leadership. In others. it results 
from a desire to appease international donors who insist on identifiable 
a<..hievcments in exchange lor funds. The trend toward strong legislation 
is welcome. but in many states examined by Crossroads, the gulf between 
laws and implementation is vast. In countries where the will to reform 
appears sincere, scarcity of resources is onen a primary obstacle, as is a lack 
of institutional capacity to manage implement.nion even when financing 
is available. In many other states- especially those where power is highly 
concentrated- a lack of political will on the part of the executive is the cen
tral problem. When it comes to rule oflaw and anticorruption efforts, lead
ers may understandably lear rIldt the strengthening of institutions will be a 
threat to their power. perhaps even leading to their arrest. Implementation 
also encounters resistance from other stakeholders who benefit from the sta
tus <juo. Corrupt judges. lor inst.mce. may cite the theoretically legitimate 
principle of judicial autonomy to inhibit reform plans. Moreover, threat
ened groups can point to reasonable concerns that the goal of "reform" is 
merely to replace one set of elites with another. These conAicting interests 
among powerful actors often result in institutional clashes. disrupting the 
process of moving from legislation to action. 

The numher of countries with a negative trajectory or substandard perfor
mance overall presents a speci.ll challenge to policy makers, including those at 
the World Bank and the Millenniulll Challenge Corporation, who have sought 
to create inducements for developing counrries to improve democratic accounr
ability. Advocates of good govern.lnce should be particularly concerned that a 
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numbcr of states have undergone declines despite receiving substantial a((en
tion from the international policy and donor communities. In these cases, the 
regression signals a weakening of hard-won institutional reforms, as well as a 
shrinking of space ~or citizens to playa meaningful role in their own governance. 

It is important to note that "middle ground" countries are not the only ones 
having difficulty achieving deepcr reforms. Over the past several years, obstacles 
to improved democratic governance have been rising in mature and develop
ing systcms alike. Trust in key institutions in the United States and European 
Union countries has plummeted. Established democracies are dealing with vexing 
problems related to fiscal management, social wel~are, and the quality of govern
ment more gcnerally. The economic crisis is forcing officials and policymakers to 

choose from a menu of unpalatable options, stirring doubts in the minds of citi
zens about the governability of their countries. But the more resilient institutions 
of mature democracics provide a greater margin ~or error, and the primacy of 
citizens' voices in reform discussions is generally assured. By contrast, the hurdles 
and risks ~;lCed by developing countries are ~ar more daunting. 

The number of countries with a negative trajectory or substandard performance 
overall presents a special challenge to policymakers, including those at the 

World Bank and the Millennium Challenge Corporation, who have sought to create 
inducements for developing countries to improve democratic accountability. 

Thc headwinds of the current environment have underscored the reality 
that enacting meaningful. durable reforms is an exceedingly difficult business 
even under the best of circumstances. Indeed. it is often easier to fail than to 
sllcceed in the democratic reform enterprise. Haiti is a vivid example of this 
harsh reality. The slow but noteworthy progress that the country achieved in the 
latest CroSS/w,ds cycle may well have been crushed in a moment, quite literally. 
by thc devastating earthquake of January 20 I O. 

FREE EXPRESSION AND ASSOCIATION UNDER DURESS 

Scholars and policymakers have long understood that independent news media 
and a vigorous civil society play an important role in reducing corruption. im
proving governmcntal responsiveness. and achieving generally be((er develop
ment Ollfcomcs. The World Bank. the Organization for Economic Cooperation 
and Development. and the United Nations. among other multilateral institu
tions. emphasize that open expression and free association are critical ~actors in 
encouraging governmental transparency and accountability. The ongoing weak
nesses and new declines identified in these areas by Countries ilt the C/'ossrOflds 
20/0 are therefore all the more disconcerting. 
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The states examined here confront a variety of serious governance chal 
Il'nges, and growing pressure on free expression and association Co1n short-circuit 
broader rdorm ambitions. Muzzling media and sidelining independent civil 
society actors reduces the monitoring of state institutions and hampers rhe tor
mulation and dissemination of alternative policy options. In the absence of 
these corrective mechanisms, government performance can quickly degrade. 

The tools used by the authorities to hinder the news medi.l are diverse, 
ranging from the misuse of ambiguously worded laws and politicized regulatory 
bodies to outright violence against journalists. 

In Nicaragua, the government of President Daniel Ortega has adopted an 
antagonistic attitude toward the news media, retreating from a period in which 
the country's press was relatively free, albeit concentrated in the hands OLl small 
number of owners. The government's tactics include granring access to govern
ment events only to "friendly" journalists and channeling lucrative government 
advertising away from outlets that are perceived as critical of the authorities. 
Physical harassment of journalists by government supporters has increased, 
including the destruction of reporters' equipment and broadcast facilities. The 
threat of legal and administrative action against critical news outlets has also 
risen. A slander conviction and the withdrawal of a radio license were among 
the steps taken to generate a chilling eHeer during the survey period. 

Sri Lanka, which has historically enjoyed at least some media freedom, has 
suHered as a result of its political upheaval. A dramatic increase in violence 
against journalists has been noted, with the perpetrators enjoying impunity. 
Over 30 journalists have been killed since 2004, and many others have Red the 
country. The fear created by this violence has caused some critical outlets to 
soften their tone or close down altogether. Moreover, restrictions on reporting 
in war zones and various legal actions have resulted in a distinctly less hospitable 
environment for open and independent journalism. 

Bahrain's government, for its part, employs administrative and legal con
trols to curb free expression. The state monopolizes the broadcast media and 
entorces laws that restrict coverage by private print outlets. Unlike in Nicaragua 
and Sri Lanka, but much like many of its Middle Eastern peers, the government 
in Bahrain aggressively curtails internet freedom, applying sophisticated tilter
ing systems ,lIld occasionally detaining bloggers to deter others who might push 
the boundaries of free expression. 

Pressure on the nongovernmental organizations (NGOs) that make up a 
core component of civil society resulted in declines in a number of countries. 
In Cambodia, whl're the NGO comlllunity is large relative to the country's size, 
government hostility is intensifYing. Prime Minister Hun Sen made his views 
clear in a September 2008 speech, stating that "Cambodia has been heaven for 
NGOs for too long ... they insult the government just to ensure their financial 
survival." He similarly impugned the UN special representative and threatened 
to expel certain NGOs from the country. One activist was forced to Ree abroad 
and was subsequently convicted in absentia on "disinformation" charges. 
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FOUR TIERS OF PERFORMANCE 

The 32 countries examined in this edition of Crossroads can he loosely 
organized into lilllr tiers hased on the overall quality of their democratic 

governance. 

I. Established Democracies: Argentina. Brazil. Ghana. Indonesia. Mexico. 
and South Africa 

In Ihese countries. the srrength of instirutions and the puhlic voice arc 
firmly estahlished. Some have made remarkahle progress from extremely 
preGlrious starring points. Each filCes a divcr~e range of ch;lllenges. and 
long-term stahility will require further rdimn. hm their political systems 

.lre generally ahle to self:correcl. 

II. Fragile Progress: East Timor. EI Salvador. Guatemala. Haiti. lebanon. 
liberia. Malawi. Nepal. Sierra leone. and Tanzania 

Thi~ tier encompasses states that have made progress in some areas of 
democratic governance hut nevertheless remain fragile, due ro either the 
immallIrity of imtirmions or a history of internal conAicr. A numher of 
states in which rhe United Nations had an exrended posr-conAict prt·s
ence, including East Timor, Liheria. and Sierra Leone. have made notahle 
gains. Thi~ suggests a s;llutary impact from 1I1e international operations 

that deserves closer examination. 

III. Faltering Reform: Cambodia. Honduras. Jordan. Kenya. Malaysia. 
Nicaragua. Nigeria. Sri lanka. and Uganda 

States in this tier have previously exhihited some reformist impulses hur 
arc now hack~liding due ro political crisis or a concentration of power. 
In Camhodia. Nicaragua, Sri Lanka, and Uganda. the authorities have 
tended toward consolidation and even monopolizal ion of power. Reform 
amhitions in Jordan, Malaysia. and Nigeria have sragnated. In Kenya and 
Honduras, severe political turmoil in recent years has raised douhts ahoU( 

these countries' prospects liJr improved governance. 

IV. Power Concentrators: Bahrain. Cote d·lvoire. Democratic Republic of 
Congo. Saudi Arabia. Vietnam. Yemen. and Zimbabwe 

In these stares, undemocratic governance predominates and prospects 
liJr democratic gains arc dim. Bahrain, Saudi Arahia, Vietnam, Yemen, 
and Zimhahwe have linle or no history of political freedom. The rul
ing powers there actively deny space for alternative political viewpoints. 
The other two countries, COle d'ivoire and the Democratic Repuhlic of 
Congo, confront unresolved internal CtJnAicts that have understandahly 
di~rracted frUln democratic rdiJrm. However, leaders in these countries 
have also used instahility to justiry delaying changes that might constrain 
their authorilY or result in their removal from p(Jwer. 
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Honduras. a country in which violcncc by nonstatc actors is among the 
most pressing problems. generally provides signiflcant space for civil society. 
even if NGOs' influence on the policy making process is limited. However. 
there are signs that extralegal intimidation of activists is being perpetrated not 
just by criminal and other nonstate groups, but by state security forces. In 2008. 
two plainclothes policemen were discovered with a "blacklist" of 135 activists. 
one of whom had been killed earlier in the year and was labeled "deceased." 

In Ug.lI1da, NGOs initially Aourished after President Yoweri Museveni took 
power nearly a quarter-century ago. "liJlhy, the government regards groups that 
address political issues as possible threats, and has applied legal tools to limit 
their inAuence. ror instance, it requires all NGOs to gain approval- which 
is not always given- from an NGO Registration Board that includes repre
scntatives of security agencies. In 2006, the government tightened supervision 
by requiring the annual renewal of NGO registrations. Civic groups have also 
found themselves increasingly locked out of policy discussions due to stricter 
party discipline in the p.uliament. 

One common f.lCtor in nearly all cases of pressure on coordination goods 
is the role of the national leadership in setting a harmftJI tone. Harsh rhetoric 
aimed at the media or NGOs carries the most weight when uttered by presi
dents or ministers, and laws clamping down on free expression and association 
tend to be initiated by the executive branch. 

Long-Term Leaders 

Free expression and association have come under particular stress in a group 
of eight countries examined in this cycle of Crossroads: Bahrain. Cambodia. 
Jordan. Saudi Arabi.l. Uganda. Vietnam. Yemen. and Zimbabwe. These states 
have sidestepped an elemental aspect of democratic governance: the rotation 
of power. Their political systems are not open to the rise and filII of compet
ing political parties and groupings, and no interchange of government and 
opposition has occurred in at least the past 10 years. Instead, power is retained 
indeflnitely by an individual or through the managed transfer of power within 
families or party hierarchies. 

An examination of Crossroads scores reveals a signiflcant diHerence between 
these eight states and the rest of the country set with respect to the Accountability 
and Public Voice category. The long-term leader states receive an average score 
of 2.13 on this topic. 47 percent lower than the average of 4.02 for countries 
where power rotations have occurred. Within the category. the most notable 
di~parity is in the area of Civic Engagement and Civic Monitoring, where the 
long-term leader group scores an average of2.50, more than 2 points lower than 
the other cOllntries, which average 4.79. Similarly, in the Media Independence 
and Freedom of Expression subc.ltegory, the average score of the long-term 
Icader countries is less than half that of their more dynamic counterparts. And 
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in the Civil Liberties category. the collective average of2.22 for the class of eight 
contr.lsts sharply witl1 the average of 4.40 for the other 24 countries. 

The issues covered by these scores-civic engagement. free expression. and 
free association-are aligned precisely with the coordination goods that can 
convert diffuse political sentiments into organized political movements. The 
small ruling elites in long-term leader coulHries. who are determined to retain 
power. clearly have a narrow interest in preventing such movements. However. 
the suppression of public checks on government behavior gives rise to rampant 
corruption. and the associated politicization and dysfunction of what should 
be independent "referee" institutions-the judiciary. electoral commissions. 
prosecutorial services. and ombudsman agencies. among others-leads to rou
tine injustice. The rulers may keep their grip on the state. but their govern
ments' ability to implement eHective policies in critical spheres like education. 
health. employment. and public infrastructure is seriously undermined. and the 
increasingly frustrated public is left with no legal means of airing or addressing 
their grievances. 

REGIONAL DEVELOPMENTS 

Africa 

The 2010 edition of Crossroads features 12 states from sub-Saharan Africa. 
making it the survey's largest region. West and Central Africa are represented 
by six states. including the strongest performer in this edition. Ghana. where 
the smooth transfer of power following an extremely close presidential election 
in 2008 symbolized rhe country's democratic progress. Two other countries in 
this subregion. Liberia and Sierra Leone, showed promising signs but remained 
constrained by overwhelming poverty and persistelH corruption. Nigeria. by 
f;u the most populous country in this group, was mostly stagnant at a low level 
of performance, having held elections in 2007 that were sharply criticized by 
international observers. 

Eastern and sOllthern Africa present a mixed picture. Kenya, roiled since 
late 2007 by enormous political volatility. demonstrates the potential conse
quences of misgovernment. Rather than undertaking deep reforms. Kenyan 
elites treated policy m'lking as a zero-sum game in which the politicization of 
ethnicity was viewed as a legitimate tool. The spark of a controversial election 
ignited open ethnic violence, causing turmoil that is reflected across a wide 
range of Crossroads categories. Uganda also slipped. particularly in the area of 
Acwuntability and Public Voice. President Yoweri Museveni's administration 
applied a range of measures to limit political pluralism. undercutting the presi
dential campaign of opposition candidate KiZl3 Besigye and moving to curb 
the independence and eflectiveness of Ugandan civil society. Zimbabwe, where 
the regime headed by President Robert Mugabe continued to place its own 
survival above the welfare of Zimbabwean citizens. remains one of the poorest 
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performers in the survey. South Africa. although it is still one of the better per
fiHlners. continued to wrestle with critical rule of law issues and stagnated in 
its Crossro(/ds scores. Tanzania. meanwhile. experienced notable gains across a 
range of categories. as the parliament stepped up its oversight role and anticor
ruption eHorts began to acquire more coherence. 

Latin America 

The Latin American countries examined in the survey can be organized into 
two groups. One consists of Argentina. Brazil. and Mexico, each of which was 
analyzed for the first time and ranks among the edition's better performers. 
Nonetheless, each also confronts governance problems that cut to the core 
of the citizen-state relationship. In Argentina, a multiyear executive eHort to 

accrue greater politic.11 power has resulted in heightened tensions with the news 
media and other institutions. Brazil faces the challenge of reforming a byzan
tine political power structure that hinders the fight against corruption within 
the national parliament and state governments. Governance in Mexico and 
Brazil is also being tested by the growing power of organized criminals. In both 
countries, inefl<:ctive policing and justice systems have increased the pressure to 
militarize the fight against crime, leading to human rights violations. Crime
induced institutional corrosion is especially threatening in Mexico, where the 
transition to plural democracy occurred only in 2000 and the balance of power 
between diHerent institutions and political forces remains unsettled. 

In many states examined by Crossroads. the gulf between laws and 
implementation is vast. Where the will to reform appears sincere. scarcity 

of resources is a primary obstacle_ Where power is highly concentrated. leaders 
may fear that the strengthening of institutions will be a threat to their power. 

The second group consists of the Central American states, whose fragile 
economies and institutions are buffeted by tumultuous politics and virulent 
organi7.ed crime. Nicaragua suffered one of the survey's most precipitousdedines, 
as President Daniel Ortega sought to concentrate power within the executive 
branch and his Sandinisra political party. Ortega entered office already possess
ing significant influence over other branches by virtue of earlier political pacts, 
and he worked to limit free expression and association as his party expanded 
its power through widely denounced local elections in 2008. Honduras was 
scored prior to the June 2009 coup, but it nonetheless regressed due to execu
tive mismanagement and power concentration as well as widespread corruption 
and an inability to combat crime. Guatemala and EI Salvador performed better, 
but they too f:lced major challenges from criminal groups. Despite a political 
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will to reform and tile establisllment of a UN -sponsored commission to figllt 
crime and impunity, Guatemalan institutions appeared enormously vulnerable 
to criminal inAuence. In EI Salvador, a hard-line antigang policy continued to 
yield more questions about riglus abuses than sustainable gains against crime. 

Asia 

The selection of Asian countries features a reldtively stable democracy in 
Indonesia; authoritarian "power concentrators" in Vietnam and Cambodia; 
fr.\gile new democracies in East Timor and Nepal; and semiauthoritarian, eth
nically based governments in Malaysia and Sri Lanka. This diversity of these 
regimes was reAected in their scoring performance. Among the countries ana
lyzed, scores in the Accountability and Public Voice category improved over
all, largely due to gains in tile electoral processes of East Timor, Indonesia, 
Malaysia, and Nepal. Performance witllin the Rule of Law category slipped in 
h\'e of rhe seven countries due to poor protection of property rights and prob
lems with the justice system, as well as weaknesses in democratic civilian control 
over security forces. 

In terms of country trends, Sri L1I1ka and Cambodia experienced the largest 
declines. In both countries, perceived successes- military in Sri Lanka and eco
nomic in Cambodia-emboldened leaders to push for further concentration of 
power. In Sri Lanka, President Mahinda Rajapaksa's political project has under
mined previously functioning institutions, while in Cambodia the already lim
ited space for political dissent has continued to narrow under Prime Minister 
Hun Sen. In Vietnam, which like China is carefully watched as a key experi
ment in "authoritarian capitalism," the ruling Communist Party mounted a 
harsh crackdown on a nascent civic movement pushing for democratic reforms. 
Nepal, while remaining highly fragile, achieved notable gains in most categories 
as a repressive monarchy gave way to the beginnings of a constitutional repub
lic. East Timor's scores likewise rose, as competitive politics and civic partici
pation improved along witll several Civil Liberties subcategories. Indonesia, a 
complex mosaic both socially and in terms of institutional strength, continued 
to make incremental progress, especially with respect to electoral process, civil
ian control of the military, and anticorruption standards. 

Middle East 

Five countries from this region were examined in the current edition of Cross
rOf/ds. One was fracrious, conAict-plagued Yemen, where the authorities used 
arbitrary and abusive methods to counteract civil unrest even as President Ali 
Ahdullah Saleh's determination to retain power hardened. Jorddn. where reform 
eHores have apparently stagnated, registered a sligllt decline in this year's analy
sis based on setbacks related to the electoral framework and civil society activity. 
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III Bahrain. where a Sunlli minority rules over a Shiite 1ll.ljority. heightened 
tensions led to declines in citizen protection from state terror. freedom of asso
ciation. and religious heedom. among other topics. 

Two states that were included in the country set fin the first time. Lebanon 
and Saudi Arabia. occupied the upper and lower bounds of regional perfor
mance. respectively. Lcbanon's unique political systcm allows particip.ltion 
by a variety of f:liths and ethnicities. but its rigidity limits the prospects for 
progress in critical areas. including judicial reform and anticorruption eHorts. 
Saudi Arabia. while demonstrating a t:lint. incipient reform impulse. remains 
a religion-based autocracy in which Litizen rights are tightly circumscribed in 
nearly all areas. 

Opacity within narrow elite classes is common to the region ;IS a whole. 
leading to p.trticularly low scores for the anticorruption environment. Minority 
rights. women's rights •• 1I1d accountable government are among the subcate
gories in which Middle E.lstern states consistently lag behind those in other 
regions. Indeed. property rights and freedom of religion are the only subcatego
ries in which the regional average score rises to a mediocre 3.0. 

CONCLUSION 

As Amarrya Sen once noted. "a country does not have to be deemed fit for 
democracy; rather. it has to become fit through democracy." This observation 
is relevant to the full constellation of political systems examined in COIl/ltr;es 
Ilt the C/'oss/'Oflds. Even for the best performers in the analysis. it is critical to 
safeguard and encourage the institutions on which democratic governance 
thrives. However. for systems with underdeveloped democratic institurions
the middle performers that form the core of the C/'ossrOflds survey- the chal
lenge is more profound. and Sen's comment is especially apt. Unless they build 
democratically accountable governing mechanisms. it will be all but impossible 
for countries like Nigeria. Vietnam. and Yemen to break cycles of poverty while 
improving b.lsic human rights. 

The status of democratic governance in eilCh state is the product of a com
plex interplay of historical. economic. and other factors. Moreover. some states 
with broadly similar starting points now find themselves in vastly diHerenr cir
cumstances. The diHiculry of explaining a particular country's successes or fail 
ures makes it all the more important to compare its performance with those of 
its regional and global peers. 

The ultim.lte outcome of the story told by this analysis remains unclear. but 
it will have f:H-reaching implications for both the citizens of the countries exam
ined and the larger aspirations of global democracy. If the middle-performing 
countries slip away hom the path of democratic development. their numerous 
governance deficiencies will remain unresolved. exposing citizens in these coun
tries to further limitations on basic freedoms. A shrinking pool of democracies 
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also would have negative implications beyond any single country's borders. It 
would shape, for instance, the treatment of human rights issues in international 
bodies, including the United Nations. Alternatively, should these countries 
make their way into the ranks of consolidated democracies, they could tip the 
glohal balance and reinvigorate democratic governance as the most sustainable 
p,lth to a more just and prosperous future. 





COMPARATIVE COUNTRY SCORES: 
ACCOUNTABILITY AND PUBLIC VOICE 

Effective and 
Electoral Laws Accountable Civic Media Category 

Country and Elections Government Engagement Independence Average 

~&entina 5.00 4.25 6.00 4.29 4.88 

Bahrain 2.00 2.50 2.00 2.14 2.16 ---
Brazil 5.25 4.25 6.00 4.14 4.91 

Cambodia 2.75 2.25 3.33 3.00 2.83 

Congo-ORC 1.75 1.00 1.67 1.71 1.53 

Cote d'ivoire 1.50 2.00 3.33 2.71 2.39 

East Timor 4.25 4.25 5.00 3.71 4.30 

EI Salvador 4.00 250 5.33 414 3.99 

Ghana 5.50 4.75 5.67 5.43 5.34 

Guatemala 4.25 3.00 6.00 4.29 4.38 

Haiti 2.75 2.50 3.67 4.29 3.30 

Honduras 4.00 2.50 3.67 4.00 3.54 

Indonesia 5.00 3.75 5.67 4.57 4.75 

Jordan 2.75 2.25 3.00 2.29 2.57 

~~y'a 3.50 4.00 6.00 4.29 4.45 

Lebanon 3.50 2.25 5.00 4.57 3.83 

Liberia 4.75 3.75 5.00 4.29 4.45 

Malawi 4.25 4.50 5.00 4.14 4.47 

Malay'sia 3.25 3.25 3.67 2.43 3.15 

Mexico 5.5q 4.25 5.67 4.57 5.00 

Ne~ 4.25 3.50 4.00 3.29 3.76 

Nicar~gua 3.25 2.00 4.00 4.00 3.31 

Nigeria 2.00 2.75 4.67 3.86 3.32 

Saudi Arabia 0.00 l25 1.00 0.43 0.67 

Sierra Leone 5.25 4.25 5.67 4.43 4.90 

South Africa 4.25 4.75 6.00 4.57 4.89 

Sri lanka 4.50 3.50 3.33 2.86 3.55 

Tanzania 3.25 4.25 5.00 3.86 4.09 

!:!g~nda 2.50 3.75 4.33 3.43 3.50 

Vietnam 1.00 2.25 1.67 lOO 1.48 

Yemen 2.75 1.75 3.67 1.71 2.47 

Zimbabwe 1.75 2.00 1.00 0.57 1.33 
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COMPARATIVE COUNTRY SCORES: 
CIVIL LIBERTIES 

Protection from Gender Minority Freedom Freedom of Category 
Country State Abuse Equity Rights of Belief Association Average 

~g~~tina 3.88 4.67 3.75 6.00 5.25 4.71 

Bahrain 3.13 3.00 2.50 3.67 3.25 3.11 

Brazil 3.50 4.33 4.25 6.67 5.50 4.85 

Cambodia 1.63 3.67 3.00 4.33 2.75 3.08 

Congo-ORC 1.13 1.33 1.00 4.67 1.75 1.98 

Cote d'ivoire 1.88 2.67 3.00 4.00 2.75 2.86 

East Timor 3.88 4.67 4.50 6.67 5.00 4.94 

El Salvador 2.88 3.33 3.00 6.67 4.50 4.08 

Ghana 4.00 5.00 5.25 6.67 5.75 5.33 

Guatemala 1.88 3.67 3.50 5.33 3.00 3.48 

Haiti 2.50 3.67 3.00 6.67 4.00 3.97 

Honduras 2.38 3.33 2.75 6.00 3.75 3.64 

Indonesia 3.13 3.00 2.75 4.00 5.00 3.58 ____ M _ ____ • 

Jordan 2.88 2.67 3.25 4.00 2.75 3.11 

~a 2.88 3.67 3.50 6.67 4.75 4.29 

Lebanon 2.63 4.00 3.50 4.33 5.50 3.99 

Liberia 3.13 4.00 4.00 5.00 4.75 4.18 

Malawi 3.25 3.67 4.75 5.33 4.50 4.30 

!'1~J~'ysia 2.50 3.67 1.75 3.00 3.50 2.88 

Mexico 3.00 4.00 4.25 6.33 5.00 4.52 

!'i~Qal 2.38 3.67 4.00 4.67 3.75 3.69 

!!i.f,!@g~.a 3.63 3.00 2.25 6.67 3.75 3.86 

!'i!&~ria 1.50 2.00 3.00 5.33 5.00 3.37 

Saudi Arabia 1.00 0.33 1.00 0.00 0.00 0.47 

~!err~_l,.eone 3.50 3.33 3.50 5.67 5.50 4.30 

South Africa 3.50 4.33 4.75 7.00 5.75 5.07 

Sri Lanka 2.75 4.67 2.50 5.00 4.25 3.83 

Tanzania 3.25 4.33 4.50 5.33 3.25 4.13 

!:!g~nda 275 3.00 4.00 5.33 3.75 3.77 

Vietnam 2.38 4.67 3.75 3.00 1.75 3.11 

Yemen 1.63 1.67 3.00 3.67 2.50 2.49 

Zimbabwe 0.88 2.67 2.50 4.00 1.00 2.21 
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COMPARATIVE COUNTRY SCORES: 
RULE OF LAW 

Independent Civil/Criminal Security Force Protection of Category 
Country Judiciary Proceedings Accountability Property Rights Average 

~gentina 3.60 4.20 4.25 4.67 4.18 

Bahrain 3.00 3.80 2.25 3.67 3.18 

Brazil 5.00 3.40 3.50 4.33 4.06 

Cambodia 1.20 2.00 1.75 2.67 1.90 

Congo-ORC 1.00 1.60 1.00 1.00 1.15 

Cote d'ivoire 2.20 2.40 2.50 2.67 2.44 

East Timor 3.40 3.40 3.50 4.00 3.58 

El Salvador 3.20 3.20 3.75 4.00 3.54 

Ghana 4.80 4.00 4.75 5.00 4.64 

Guatemala 3.60 3.20 3.25 3.00 3.26 -----_. 
Haiti 2.40 2.20 3.25 2.67 2.63 

Honduras 3.00 3.00 3.00 3.67 3.17 

Indonesia 2.80 2.60 3.25 3.33 3.00 

Jorda.r.! 3.00 2.60 2.25 4.33 3.05 

~~]'a 3.60 3.00 3.00 4.00 3.40 

lebanon 3.40 3.00 2.75 5.00 3.54 

liberia 2.80 2.40 4.25 4.00 3.36 

Malawi 3.80 3.80 4.25 4.67 4.13 

Malaysia 3.00 4.20 3.50 4.67 3.84 

Mexico 4.00 3.40 4.00 4.33 3.93 

~eal 3.00 2.40 2.00 4.00 2.85 

!ii~.@gua 2.20 4.00 3.50 4.00 3.43 

Nigeria 3.40 2.60 3.00 3.00 3.00 

5audi Arabia 1.40 1.40 0.75 2.33 1.47 

5ierra leone 3.80 2.80 4.25 5.00 3.96 

50uth Africa 4.60 4.00 4.50 4.00 4.28 

Sri lanka 3.00 3.20 2.50 3.33 3.01 

Tanzania 3.40 3.40 4.25 3.67 3.68 

!,!ganda 4.20 3.80 2.25 3.33 3.40 

Vietnam 2.00 2.40 1.75 3.33 2.37 

Yemen 2.80 2.20 2.00 3.00 2.50 

Zimbabwe 1.20 2.20 0.50 0.33 1.06 
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COMPARATIVE COUNTRY SCORES: 
ANTICORRUPTION AND TRANSPARENCY 

Anticorruption Anticorruption Anticorruption Norms Governmental Category 
Country Environment Systems and Standards Transparency Average 

~.~gentina 3.75 3.25 4.25 3.00 3.56 

Bahrain 2.75 2.00 2.25 2.50 2.38 

Brazil 3.00 3.00 4.50 4.00 3.63 

Cambodia 2.25 2.00 2.00 2.50 2.19 

Congo-ORC 0.50 0.75 1.00 2.00 1.06 

Cote d'ivoire 2.00 1.75 2.00 2.33 2.02 - - -
East Timor 2.75 3.00 3.00 3.17 2.98 

EI Salvador 3.00 2.75 3.25 3.17 3.04 

Ghana 4.00 4.00 4.25 3.17 3.85 

Guatemala 3.25 2.75 3.00 4.33 3.33 

Haiti 1.75 1.75 2.50 2.17 2.04 

Honduras 3.00 3.00 3.00 2.83 2.96 . __ ._--
Indonesia 2.50 2.25 4.00 2.83 2.90 

Jordan 2.00 2.75 2.50 2.67 2.48 

~~ya 2.75 2.50 3.50 3.50 3.06 

Lebanon 1.75 2.50 3.00 3.17 2.60 

Liberia 2.00 2.50 3.25 3.50 2.81 

Malawi 3.25 3.50 3.50 3.50 3.44 

~ala'y~ia 3.25 3.25 2.25 3.00 2.94 

Mexico 3.25 3.75 3.75 4.67 3.85 

NeQal 3.50 2.50 3.00 3.50 3.13 

Ni~.!~gua 3.75 2.75 3.00 3.33 3.21 

~Jgeria 2.00 2.75 2.75 2.33 2.46 

Saudi Arabia 1.50 1.50 1.25 1.00 1.31 

Sierra Leone 2.75 3.50 3.75 3.17 3.29 

South Africa 3.50 400 3.75 4.33 3.90 

Sri Lanka 3.25 3.00 3.25 3.50 3.25 

Tanzania 3.25 3.00 3.25 3.67 3.29 

!:1ganda 3.25 3.75 3.50 3.83 3.58 

Vietnam 2.50 2.25 2.75 2.67 2.54 

Yemen 1.25 2.75 1.75 1.83 1.90 

Zimbabwe 1.00 1.00 1.00 1.17 1.04 
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INTRODUCTION TO COUNTRY REPORTS 

The COlllltrirs at the Crossro({ds 2010 survey comains repons on 32 coumries. 
Each repon begins with a section containing basic political and economic data 
.trranged in the following categories: capital, population, and gross national 
income (GNI) per capita. In addition, numerical mtings are provided for 
AccoulHability and Public Voice, Civil Libenies, Rule of Law, and Anricor
ruption and Transparency. 

The capital was obtained from the CIA \florid Fartbook 2010. Population 
data were obtained from the Population Reference Bureau's 2009 World Popula
tioll DrTM Shert. Data on GNI per capita are based on the purchasing power par
ity method and were obtained from the 2008 World Bank World Development 
Indicators database. except for Bahrain and Zimbabwe. where the GNI data 
are based on the Atlas method and were obtained from the 2007 World Bank 
World Development Indicators dat;lbase (www.worldbank.org) . 

The Accountability and Public Voice. Civil Liberties. Rule of Law. and Anti
corruption and Transparency categories contain numerical ratings between 0 
and 7 for each country. with 0 represeIHing the weakest performance and 7 rep
resenring the strongest performance. For a full description of the methods used 
to determine the survey's ratings, please see the chapter on Survey Methodology. 

Following the political and economic data. each country report is divided 
into hve pans: an introduction. and analyses of Accountability and Public 
Voice. Civil Liberties. Rule of Law. and Anticorruption and Transparency. The 
inrroduction provides a brief historical background and a description of major 
events. The Accountability and Public Voice, Civil Liberties. Rule of Law. and 
Anricorruption and Transparency sections summarize each government's degree 
of respect for the rights and liberties covered in the COlilltl'ies rTt the Crossroads 
survey. The Anticorruption and Transparency section is followed by a set of 
recommendations highlighting the specinc areas of most immediate concern 
for the government to address. 
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Martha Farmelo 

INTRODUCTION 

ARGENTINA 
CAPITAL: Buenos Aires 
POPULATION: 40.3 million 
GNI PER CAPITA (ppp): $14,020 

SCORES 

ACCOUNTABILITY AND PUBLIC VOICE: 

CIVIL LIBERTIES: 

RULE OF LAW: 

ANTICORRUPTION AND TRANSPARENCY: 

2006 2010 

N/A 4.88 

N/A 4.71 

N/A 4.18 

N/A 3.56 

(scores are based on a scale of 0 to 7, with 0 representing weakest 
and 7 representing strongest performance) 

Argentina. though rich in natural resources, has historically been unable to 
sust,lin economic prosperity or political and social stability. Its political devel
opment in the 20th century was marked by numerous dictatorships and the 
populism of President Juan Peron and his wHe, Eva, who promoted the interests 
of the working classes while courting both right- and left-wing factions. Today, 
Peronist parties continue to dominate Argentine politics, and opposition at the 
national level is fragmented. 

Argentina most recently returned to civilian rule in 1983, after a seven-year 
military dictatorship that resulted in the death or disappearance of some 30,000 
people. The presidency of Raul AI~onsln (1983- 89) of the Radical party ~ea
tured a truth cOlllmission. the trials and convictions of military junta members, 
and later, hyperinAation and economic chaos. 

During the 1990s. Peronist president Carlos Menem radically restructured 
the economy, pegging the peso to the U.S. dollar, scaling up the public debt, 
di mantling part of the social welfare state, undoing Peronist labor protections, 
and privarizing state assets on a massive scale. His presidency was fraught with 
allegations of corruption; he protected himself by increasing the number of 
Supreme COUrt judges from hve to nine and stacking the court with loyalists. 

During and after his tenure, the country's already feeble political institu
tions were almost completely discredited. In addition. the economy entered 
a devastating four-year recession in 1998. In December 2001, a government 

Martha Farmelo i~ a fredance analyst ha~l'll in Argentina . She was formerly the dircctor of 

imliturional,lc\'clopmcllt at the Bllcn()~ Aires- hascd Association for Civil Rights, wherc 

she laull,hcJ the programs Oil freeJom III' cxpre~~inn and acces.~ til !'uhlie infi,rmatinn. 
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freeze on bank ,lCcounts mobilized the usually quiescent middle class. Massive 
pot-banging protests throughout the country precipitated the resignation of 
President Fernando de 1,1 Rlla of the centrist Alianza coalition . The crisis is 
remembered for its succession of hve presidents in less than two weeks, but 
Argentines adhered to their constitution during the tumult. The slogan "out 
with all of them"- all politicians ,md Supreme Court justices- persisted as 
both a demand and dehning point of political debate. 

By 2002, over 50 percent of Argentines were poor, up from 25 percent just 
four years earlier, and 45 percent of the adult population was either unem 
ployed or underemployed. In the wake of the devaluation of the peso and the 
default on public debt (except that held by multilateral lenders), the economy 
continued to spiral downward. 

In May 2003, Argentines elected Nestor Kirchner, the little-known Peron
ist governor of Santa C ruz, as their president with the weakest mandate in 
Argentine history. He oversaw an economic recovery that was bolstered by high 
international soy prices and increased demand for Argentine exports. He paid 
off debt to the International Monetary Fund (IMF) early, a move that some 
considered a populist and ill-advised use of reserves, given the country's levels 
of poverty and indigence. And several of his other measures- such as a reform of 
the national Council of Magistrates, institutionalization of executive authority 
to reassign budget items with no congressional oversight, and excessive use of 
"necessity and urgency" decrees (NUDs)- deepened the already heavily "presi
dentialist" political system. 

Kirchner sought to make justice for the victims of the last dictatorship the 
hallmark of his presidency. Several cases were reopened in 2003 after Congress 
annulled laws that had granted immunity to members of the military who were 
not in coml11and positions and put a time limit on prosecutions. Kirchner also 
democmtized the previously closed-door selection of Supreme Court justices, 
establishing a process that allows organizations and individuals to opine about 
candidates. Early on. he decreed full and timely access to public informa
tion held by the national executive branch. Yet his wife. then senator Cristina 
Fern.lndez de Kirchner, helped scuttle a comprehensive access to information 
hill th.lt had broad support .unong politicians and civil society but expired in 
November 2005. 

Fernandez won the presidency in October 2007 with 45 percent of the vote, 
and her party achieved .1 stronger majority in both the Chamber of Depu
ties and the Senate. Her campaign was helped by the economic recovery and 
the lack of a united opposition. However, she was seen as her husband's cho
sen successor (the party violated its own nomination procedures by failing to 
hold a primary election) and has been criticized for her husband's continued 
involvement in day-to-day decisions. Fern,lndez's campaign promises were 
vague, and she has not introduced any substantive changes to her husband's 
cabinet or policies. 



ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

ARGENTINA 23 

4.88 

5.00 

4.25 

6.00 

4.29 

Argentina is a federal system composed of 23 provinces and a federal district 
for the capital, each with its own executive. judicial. and legislative bodies. 
Presidents can serve up to two four-year terms. Suffrage is universal and obliga
tory, yet turnout in the 2007 presidential election was only 73 percent. down 
from 85 percent in 1983: National elections in recent years have been gener
ally considered free and filir. The right to organize political parties is respected , 
and people's political cimices are basically free from domination by powerful 
groups. However, candidates linked to the incumbent administration enjoy spe
cial campaigning opportunities financed with public funds. During the 2007 
presidential race, Fernandez received airtime on state-owned Channel 7. while 
opposition candidates drew virtually no coverage. l Despite restrictions on public 
advertising during electoral campaigns, Nestor Kirchner dedicated substantial 
funds to advertisements promoting his image while his wife ran for president.3 

Argentina has a bicameral National Congress. Members of the Chamber of 
Deputies are elected through an open-list, proportional-representation system, 
with a minimum of five representatives per province. Under a 1994 constitu
tional reform, three senators represent each of the 23 provinces and the city of 
Buenos Aires, with two from the party that comes in first place and one from 
the second-ranked party. 

Peronists are the strongest political force in the country. Though once uni
fied under the Justicialist Party (PJ), they now belong to a variety of groups, 
including the president's Front for Victory coalition, which includes the PJ. 
The Radical party, once a solid opposition force, has remained quite weak after 
many years of decline, especially during the 2001 political crisis. Party ideology 
is often vague. and the main political forces each have left- and right-wing fac
tions. Some Peronists operate in the opposition, while some non-Peronists have 
allied themselves with the government. In general. opposition forces on both 
the left and the right remain divided. 

Fernandez came to power with ample control over the Congress: her coali
tion held 40 of 72 Senate seats and 125 of 254 seats in the lower house. and 
she had additional support from other pro-Kirchner forces. However, growing 
fragmentation among the Peronists has made it more difficult for Fernandez to 
exercise partisan control. 

In March 2009, Congress approved Fernandez's initiative to move legislative 
elections up from October to June of that year, apparently motivated by defec
tions from the pro-Kirchner bloc. Nestor Kirchner promoted the congressional 
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candid.lcies of a key governor and several mayors who stated from the outset 
that they would not leave their current posts if elected. The elections proved a 
major ddeat ~or the Kircllllers. DiHerent Peronist ~actions ran diHerent slates. 
and when the new Congress convenes in December 2009. the government will 
no longer hold a majority in either chamber. I Nestor Kirchner won a seat in the 
lower house fllr the province of Buenos Aires. but his list came in behind that 
of a conservi!tive alliance including dissident Peronists. 

Provinciill governors have significant influence over the nomination of con
gressional candidates. and the electoral system effectively asks citizens to vote 
hlr parties- or perhaps flH the figure heading a given candidate list- rather 
than ~(.Jr individuals. As a result. lawmakers tend to be more loyal to their par
ties tha n to thei r consti tuen ts. 

Argentina has comprehensive federal carnp.lign finance laws. including some 
public funding ~(lr parties. restrictions on ,lIl0nYIllOUS donations •. lIld strict 
oversight rules. Ilowever. the conventional wisdom is that legitimate contri
hutions are complemented hy illegal revenues. Parties often submit timely 
income and spending reports that are available online, but verification and 
analysis are deficient. The ~ederal electoral court responsible ~or investigating 
irregularities is considered indlective, in part because of excessive delays in 
its probes. In ,!ddition. widespread clientt'lism by political parties, sometimes 
involving national government officials. reduces the opportunity for the eflec
tive rotation of power. During the last elections. Social Development Minister 
Alicia Kirchner (Nestor Kirchner's sister) personally distributed refrigerators, 
mattresses, and subsidies to low-income fiamilies. Beneficiaries of government 
unemployment aid and related subsidies complain that disbursals are tainted by 
partisan f;lVoritism. and that they are sometimes ~orced to participate in politi
cal events under threat oflosing their benefits . ~ 

Several measures enacted under Kirchner and Fernandez deepened already 
serious weaknesses in Argentina's system of checks and balances. Congress is 
seen as a rubber-stamp body and is largely indl"ective in providing oversight of 
the execlltive branch. The director of the National Audit Agency. a congressio
nal body that audits the executive. is appointed by the opposition p.lfty with the 
largest congressional representation. though ~our of its seven auditors represent 
the governing party. In early 2009. a proposal to shih control of the agency's 
external communications from the director to the auditors {that is, frolll the 
opposition to the governing party} was defeated, and the agency began opening 
its audit sessions to the public. 

In a con tinu.ltion of measures first passed under President Menem as il spe
cial tool hlr de.lling with the financial crisis, each year Congress passes a measure 
authorizing the president's chief of sta~l" to reallocate spending without congres
sional approval or oversight. A 1.lwsuit hrought in 2006 by an Argentine civil 
rights org:1Il ization to cll.Illenge the constitutionality of the me.!sure is pending 
before the Supreme ourt . 
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As of April 2009. Fernandez had issued five NUDs. By contrast. her hus
b.md issued a total of 235 during his presidency. in what was widely consid
ered .In abuse of his authority.6 However. the decrees appeared to improperly 
usurp congressional power. One NUD announced in March 2009 diverted 
funds from the tarHf on soy exports into an emergency fund for provincial 
governments. prompting accusations that the president was buying governors' 
loyalty.7 Another increased the national budget by 36 billion pesos (US$10 
billion) in light of increased revenues. again bypassing Congress's budgetary 
allthority.ft In 2006. alfer a 12-year delay. Congress passed a law creating a bi
cameral oversight committee. However. the measure failed to establish a time 
limit for congressional approval or rejection of NUDs, which are considered 
valid until Congress acts. Furthermore. 10 of the 14 committee members are 
allies of the current administration. The panel has ratified every NUD issued 
since its creation. 

The consistent use since June 2006 of recorded, roll-call voting (rather than 
the raising of hands or oral voting) in the Chamber of Deputies represents a 
positive development. The Chamber generally publishes results online within 
48 hours. The Senate, which has used roll-call voting since 2004. releases results 
only in response to formal requests, generally by specialized nongovernmental 
organi7ations (NGOs). 

Roll-call voting was key to resolving the Fernandez administration's big
gest political conAict to date. Beginning in March 2008. farmers protesting 
a decree that greatly increased the tax on soy exports disrupted the transport 
of foodstuH's throughout the country. In July, after months of conAict and 
complaints that the president had usurped Congress's role in establishing tax 
policy, Fernandez submitted the measure to Congress for approval. The ensu
ing legislative debate and voting were televised, and several legislators broke 
party discipline in favor of their constituents' interests. The president's bill 
was ultimately defeated in a dramatic tie-breaking vote by the vice president, 
and the whole process left the legislature with renewed credibility and activ
ism. During the same period. the legislatures of the provinces of MendOla and 
Tierra del Fuego and the city of Buenos Aires adopted roll-call voting. joining 
Tucuman. the only other province with such a system. 

Current NGOs have built on the history of brave human rights groups 
formed during the last dictatorship. NGOs playa prominent role in moni
toring and inAuencing government policy on a variety of issues. They are 
generally free from legal impediments and political pressure from the state, 
as are their donors. NGOs are occasionally invited to testify or comment on 
pending legislation. However, the absence of a legislative agenda and scant 
information regarding committee meetings makes it difficult to inAuence 
pending bills. 

By law. civil-service positions are awarded through merit-based competition, 
though noncompetitive employment contracts, often funded by multilateral 
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donors. are used lO bypass that systcm. The Argentine civil service is considered 
relatively pro~essional. 

Government inter~crence with the press is largely indirect. unlike past re
gime~' overt censorship, media closures. and attacks on journalists. Nestor 
Kirchner ne\'er held a press con~ercnce during his presidency, and rarely made 
contact with the media. Both he and his wi~e have characterized critical media 
as political opponents, sometimes publicly criticizing specific journalists and 
outlets. Executive officials call journalists to complain about critical coverage, 
and hlock acccss to official sources and events as punishment. 

Defillnation of public officials remains a criminal oHense. In May 2008, 
the Inter-American Court of I-Iuman Rights ordered the government to 
modifY its debmation laws, and several bills to decriminillize defamation are 
pending before Congress. Journalists are sometimes investigated and fi)rced 
to de~elHI themselves against such charges. though they are rarely jailed. In 
August 2009, the operations director of the national intelligence service filed 
a defamation suit against the director and president of La Nacioll, a promi
nent daily newspaper. 

Government intimidation and physical violence against journalists contin
ues to occur in some provinces. The national government generally refrains 
from traditional censorship allli direct subsidies to the media. However, it regu
larly makes generous advertising allocations to favored outlets and withholds 
such contracts in order to punish critical coverage. Direct payments to jour
nalists by the national and local governments are sometimes used to filcilitate 
positive reporting. Government advertising manipulation is most marked at the 
local level, where media are morc dependent on such revenue. 

lwo legal rulings in recent years restricted advertising abuses. In September 
2007, the Supreme Court ruled that the government of Neuquen province vio
lated the free speech rights of the Rio Negm newspaper by withdrawing advertis
ing in retaliation for critical coverage and ordered the province to present a plan 
for reversing such practices. In February 2009. a federal court ruled that the 
government of Nestor Kirchner discriminated against the publishing company 
Perfil by denying advertising as punishment ~or its edilOrial line, and ordered 
the government lO advertise in Perfil publications. 

Aher a 2005 reform made nonprofit organizations eligible for broadcast
ing licenses, the government allocated some licenses in limited areas. In March 
2009. the president took out advertisements lO announce a draft reform of the 
broadcasting law- a remnant of the last dictalOrship- and plans for public 
deb,ltes before the bill's submission to Congress. 

Freedom of cultural expression and academic freedom are generally unre
strictcd. The state does not hinder access to the internet, and the number of 
households with an internet connection rose 18 percent during 2008. lO 3.43 
million residential connections." 
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CIVIL LIBERTIES 4.71 

PROTECTION FROM STATE TERROR. UNJUSTIFIED IMPRISONMENT. 

AND TORTURE 3.88 

GENDER EQUITY 4.67 

RIGHTS OF ETHNIC, RElIGIOUS, AND OTHER DISTINCT GROUPS 3.75 

FREEDOM OF CONSCIENCE AND BELIEF 6.00 

FREEDOM OF ASSOCIATION AND ASSEMBLY 5.25 

Argentina has made great strides since 1983 in assuring respect for civil liberties. 
but it still has many deficits £0 overcome. Arbitrary arrests continue to occur. 
especially of low-income and other marginalized persons. and excessive violence 
and £Orture by security forces remains a serious problem. Causes include low 
salaries and lack of interrogation skills. and the government has yet to rdorm 
police regulations dating from the last dictatorship. Punishment for such abuses 
is more common than several years ago. though few cases are denounced and 
even fewer end in conviction. Most statements are taken by judges or prosecu
tors. which helps prevent the practice of coercing confessions. 

Prison conditions are deplorable. Endemic £Orture. violence. overcrowding. 
and disregard for health and safety seriously threaten the lives of inmates. Im
migrant prisoners. who make up 21 percent of the federal prison population, 
are especially vulnerable. in part because they usually lack adequate legal rep
resentation .1Il Foreign detainees made 38 percent of the complaints received by 
the prison ombudsman in 2007. 11 Approximately 60 percent of the country's 
detainees are awaiting trial or the outcome of their trial. and the rate is as high 
as 80 percent in the province of Buenos Aires. l

! Judges jail those charged with 
crimes almost automatically. The federal and provincial governments establish 
their own time limits for pretrial detention; the maximum is generally two years 
with the possibility ofa one-year extension, but the limits are often disregarded. 

The government has taken some steps to comply with a May 2005 Supreme 
Court ruling that recognized the massive violation of the rights of prisoners in the 
province of Buenos Aires, who represent roughly half of the country's inmates. A 
partial rdorm of the criminal code in 2007 resulted in a decrease in the prison 
population. but since then, new measures including stricter rules on prisoner 
releases have begun to raise the overall number of inmates again. I I The lack of 
official information on the number of detainees. their legal status, and basic 
conditions of detention is a serious impediment to wise policy making. In addi
tion. while Argentina was one of the first countries to ratity the UN Optional 
Pro£Ocol for the Prevention of Torture (OPCAT), debates on monitoring and 
jurisdiction have stalled passage of a federal law on implementation. 

Argentina is a source. transit. and destination country for adults and children 
trafficked for sexual exploitation and forced labor. Argentina has made significant 
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yet insufficient eHorts (0 combat trafficking. including the 2008 passage of its 
first ~ederallegislation and the creation of national programs on the issue. 

In November 2007. crime was considered the (Op issue ~or the incoming 
president to address. I , There is a public perception that crime is on the rise, 
though annual statistics ~or 2001-2007 showed a slight overall decline"~ The 
sense of insecurity is heightened by police corruption and reportS that officials 
sometimes collude with criminals (0 secure temporary releases that are used 
to commit crimes. The 2008 murders of three Argentines who were allegedly 
involved in ephedrine tra~licking exposed the activities of Mexican cartels in 
Argentina. The cartels' presence was denied by the government but reported 
in detail by the press. 

Citizens whose rights are violated by the state can contact the national or 
local ombudsman. or take their cases to court with a public or private htwyer. In 
practice. however. access (Q these options is limited. especially for low-income 
and other socially margin;llized people. The government has no clear policy 
f()r addressing this problem. leaving the task largely to NGOs. The national 
ombudsman has a low profile and plays a limited role in assuring citizens' right 
to pelition. Most cases brought to the courts suffer from the broader problems 
in the hillctioning of the judicial system. described below. 

Argentina has tradition,llly enjoyed a less "machista" culture than other 
countries in the region, and many women occupy significant positions in the 
public and private sectors. Two Supreme Court justices and the ministers of 
defense, social development. health, and production are women. A 30 per
cent electoral quota law was passed in 1991, and a 2000 ruling established 
that for every three candidates on the list, at least one must be a woman . 
Today. 40 percent of members of Congress are women. many of whom head 
important committees"" In the last presidential election . both the winner and 
the runner-up were women. However, Fernandez and a significant number of 
female legislators and ministers at the national and provincial levels are rela
tives of politicians. 

The Convention on the Elimination of All Forms of Discrimin;nion 
against Women (CEDAW) was incorporated into Argentine law with consti
tutional status in 1994. Some additional statutes favor women's rights. includ
ing a law addressing reproductive health . In March 2009, Congress passed a 
law aimed at eliminating all forms of violence and discrimination against 
women, which now requires regulations and implementation. In practice, 
compliance with CEDAW is generally deficient. Women filce discrimination 
in the workplace and hold a disproportionately high number of low-p;tying 
jobs. The wage gap between men and women has worsened in recent years; 
as of early 2008, women earned 29 percent less than men for equal work. 17 

Relatively generous maternity-leave policies (typically three months with pay) 
are a double-edged sword, as employers may prefer to hire men to ensure 
continuous service. 
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Judicial and police responses to domestic violence are grossly inadequate. 
Access to therapeutic abortions in the limited cases permitted by law is often 
obstructed by doctors. who seek unnecessary judicial authorizations or other
wise f.1il to provide timely procedures due to fear of prosecution or personal 
objections. 

Although the government carries out some programs to promote gender 
equality. it does not produce information on violations of women's rights and 
rarely punishes those responsible. To date there is no concerted. comprehensive 
policy approach to gender equality. The National Council of Women has a low 
profile. and its budget decreased by 80 percent over the last several years. 18 

A government study released in November 2008 found that 30 percent of 
people in Argentina had experienced discrimination. and that 50 percent had 
witnessed an act of discrimination. Low-income residents are seen as the most 
common victims. I? Lack of awareness and acknowledgment of racism compli
cates eHorts to combat discrimination. A national antidiscrimination institute 
under the Ministry of Justice is charged with investigating violations of a 1988 
law that prohibits discrimination based on race. religion. nationality, ideology, 
political opinion. sex. economic position. social class. or physical character
istics. It carries out educational programs to promote pluralism and combat 
discriminatory attitudes. 

Argentina hosts significant numbers of immigrants. many of them from 
Paraguay and Bolivia. A 2004 law codifies nearly all provisions of the UN Inter
national Convention on the Protection of the Rights of All Migrant Workers 
and Members of Their Families- including the right to a two-year work per
mit for registered migrant workers. The government conducted a campaign in 
2006 to register tens of thousands of domestic workers. many of whom are immi
gr.tnt women. and provide them the benefits and protections guaranteed by law. 
However. authorities have yet to regulate or implement the 2004 law. and there is 
no comprehensive policy to combat discrimination or enforce immigrants' rights. 

Argentina's indigenous peoples. who constitute 3 to 5 percent of the pop
ulation, live largely in conditions of extreme poverty and social exclusion. 
The constitution recognizes the identities and rights of indigenous peoples 
(including the right to bilingual education). and Argentina is a signatory 
to International Labor Organization (ILO) Convention 169, on the rights of 
indigenous groups. Although the government implements some programs. in
cluding education for indigenous leaders on their legal rights. it largely ignores 
the plight of indigenous peoples. Violent evictions of native communities in 
areas such as the far northwestern provinces have occurred despite a 2006 
law imposing a four-year suspension on all such expulsions where indigenous 
claims to ancestral lands are pending. Judges tend to have little knowledge of 
indigenous peoples' rights. 

Argentina's legal framework respects most provisions of the UN Convention 
on the Rights of Persons with Disabilities, which the country ratified in 2008. 
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The COlllmittee on Dis,lhility in the lower house of Congress summoned sev
eral civil society organizations to assist in a review of existing laws and guide 
reforms to bring Argentina into full compliance with the convention. However. 
implementation of statutes on issues such as transportation. education. health, 
and employment is extremely poor. due largely to ignorance of the issues and 
htck of political will. 

Freedom of religion is guaranteed in the constitution and generally re
spected in practice. Interference in religious observance is rare, and the state 
is not involved in the internal allilirs of any filith. However, the state openly 
favors Roman Catholicism . Although a 1994 constitutional reform abolished 
Catholicism as the ofncial religion. the government supports CatllOlic institu
tions wiell special tax benefits and subsidies, pays the salaries of certain members 
of the Catholic hierarchy, ;lIld tolerates atholic symhols such as crucinxes in 
numerous government spaces. including courtrooms. There have been several 
reports in recent years of anti-Semitic acts, including vandalism in Jewish cem
eteries and a violent May 2009 attack on a street celebration organized by the 
city of Buenos Aires and the Israeli embassy to mark the anniversary of Israel's 
founding. EHorcs to identHy and convict the material and intellectual authors 
of the 1994 bombing of a Jewish community center in Buenos Aires. which left 
86 dead and JOO injured, have been grossly inadequate. 

The government generally recognizes freedom of dssociation and assem
bly. In November 2006, the Supreme Court ruled that the government must 
give legal status to the Association for Transvestite and Transsexual Identity, 
overturning a lower court nnding that the group f;liled to contribute to 
the "common good."lII The country's powerful trade union movement has 
long been dominated by the Peronist General Labor Confederation ( GT) . 
The Argentine Workers' Central (CTA) was founded in 1992 as a nonpar
tisan labor federation that would oppose then president Menem's structural 
adjustment policies. The CTA has been unable to obtain full legal standing 
due to a rule allowing only one union per sector, despite ILO support for its 
pctition. 

Argentines have a robust tradition of social protest, and the blocking of 
streets and highways is a common (ami controversial) tactic. Unlike their pre
decessors, Kirchner and Fern;indez have refrained from using force to break lip 
dcmonstnttions. However, serious government violence has occurred in some 
provinces. In July 2008, a court in Neuquen province gave a life sentence to 

the police ofncer responsible for killing a schoolteacher during a 2007 union 
protest. In contrast. in Decemher 2008, a former memher of Kirchner's govern
ment received a sllspended sentence and retained his driver's license alter being 
convicted of running over 40 protesters with his vehicle in Santa Cruz prov
ince. While there have been few new cases of legal charges against protesters. 
thousands of people still f;lCe long-standing charges for participating in social 
protests, with some cases dating to the 1 990s. 21 
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Argemina's judicial system is divided into federal and provincial court systems, 
each consisting of a supreme court, appellate courts, and district courts. In 
general, judicial and law enforcement institutions continue to be highly politi
cized and suHer from extremely low public confidence. Negative perceptions are 
fueled by inordinate delays and general inefficiency. 

The national Supreme Court is a notable exception. Its justices, including 
filllr nom inated by Nestor Kirchner and confirmed by the Senate, have taken 
important steps to improve the court's transparency and legitimacy. Building on 
earlier progress, such as the introduction of timely publication of dockets and 
sentences, the court in 2006 launched online announcements of broader op
portunities to submit amicus mriae briefs {previously restricted to those invited 
by one of the parties involved}. It also established rules and procedures tor hold
ing public hearings and began to implement them in November 2007. 

During much of 2006, the Supreme Court's functioning was impeded by 
the tailure of the executive branch to name justices to fill two empty positions. 
The court consequently needed a majority of five members out of seven to rule, 
leaving it effectively paralyzed. The executive branch ultimately announced its 
decision to refrain from appointing additional justices and bring the number 
of justices back down to the pre-Menem level of five through attrition. This 
move echoed civil society proposals designed to address the rel ative difficulty of 
re.tching consensus among nine judges and to avoid a court in which the vast 
majority of justices were appointed by a single president. 

The Supreme Court is relatively independent from political pressures, as 
evidenced by its increasing willingness to issue rulings that require the executive 
to address major policy challenges and ensure the protection of human rights, 
as opposed to addressing a plaintiff's narrow complaint. For example, in 2008, 
the Supreme Court ordered the national government, the province of Buenos 
Aires, and the city of Buenos Aires to carry out the long-awaited cleanup of 
the Riachuelo-Matanza River, which separates the city and the province. It also 
ordered fines for delays by the relevant intergovernmental body, headed by the 
national secretary of the environmentY 

There has been little change in the lower federal courts, which are plagued 
by corporatist attitudes and minimal transparency. Appointments of tederal 
judges are subject to major delays, leading to an excess of unfilled positions. 
Concern ahout lax procedures for the appointment of temporary judges led 
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{he Supreme Court (() require that the process involve the same bodies respon
sible ~or appointing permanenr judges: the Council of Magistrates. which pro
poses three candidates ~or a position; the executive branch. which selects one 
of dIOse candilhltes; and the Senate. which confirms the nominee. Reforms 
made by the Supreme Court have not been considered by the court just below 
it. the Clmara de Casacion Penal. or Penal Cassation Chamber. which filters 
all appeals from the federal criminal system to the Supreme Court. This court 
is considered (() be one of the least transparent. and its judges are among the 
most resistanr to change. It does not always respect the legal precedents set 
by the Supreme Court. "Ithough it is constitutionally required to do so. Nor 
does it maintain consistency in its own interpretation of criminal law. Indeed. 
the chamber WJS accused of deliberately stalling or otherwise interfering with 
key cases related to the crimes of the dicratorship. Courts in the provinces also 
suner from we.lk transparency and political inter~erence. especially from the 
provinci,,1 executive branches. 

Furthermore. in conrrast to his improvemenrs in the selection of Supreme 
Court justices. Kirchner promoted and signed 2006 legislation that threat
ens judicial independence by restructuring the Council of Magistrates. which 
oversees the appointment. promotion. and dismissal of judges. The new law 
eliminated minority party representation and reduced the numbers of judges. 
lawyers. and academics on the panel. increasing the influence of the governing 
party and altering the balance between political and professional opinion called 
for in the constitution . The Supreme Court is considering a constitutional chal
lenge to the law brought by the Buenos Aires Bar Association. The Council 
of Magistrates continued to wield discretion in the selection and removal of 
judges. a highly politicized process that lends itself to the appointment of judges 
with poor qualifications or little political independence. Judges have at times 
been investigated after making controversial rulings. fueling the general fear 
among judges of personal and political repercussions for their decisions. Judges 
receive academic and technical training but not specialized training to carry out 
justice in a f;lir and unbiased manner. Unlike judges. prosecutors are for the 
most part considered independent of political control. 

Crimill<11 defendants are presumed innocent until proven guilty. and the 
constitution provides for the right to a f;lir and timely public trial. However. 
in practice defendants often wait years f<Jr their trials to begin and end . 
Contributing f;lCtors include outdated and inefficient judiLial infrastructure 
and procedures. inadequate human resources and experience. a culture of slow 
proceedings. and the ;Ibsence of accountability for delays. 

The public defender system is critical for meeting defendants' need for legal 
counsel. Experts estimate that as many as 90 percent of detainees are repre
sented by public defenders. 2.

1 However. a lack of resources for the service leads 
to deficiencies such as infrequent lawyer-defendant contact and inadequate 
~()lIow- lIp on cases. Argelltina currently has no coherent policy for addressing 
these deficits at the federal or provincial levels. The \994 constitution calls for 
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trial by jury, but implementing legislation has yet to be passed. Compliance 
with judicial decisions occurs as a general rule, though less often in complex 
cases involving rulings against the state, especially when they imply major 
changes in public policy. Low-income and other marginalized persons generally 
laLk access to public attorneys to bring their concerns before the authorities in 
both civil and criminal matters. 

Civilian control over the military has been consolidated, and security forces 
do not unduly intedere in the political process. In recent years Argentina has 
taken a series of measures to prosecute former military and police personnel ac
cused of grave human rights violations during the last military dictatorship. The 
executive branch actively encourages such prosecutions. 

In June 2005, the Supreme Court struck down the "impunity laws" that 
had limited prosecution of the perpetrators of state terrorism, contributing to 
the opening of new cases. In July 2007. the court also annulled the pardons for 
accused and convicted human rights abusers issued by Menem in 1989-90. 
More than 500 people currently face charges for these crimes. the vast majority 
of whom are in pretrial detention, and 44 police and military officials have been 
convicted for crimes such as torture. disappearances. and extrajudicial execu
tion, with many receiving lengthy or life sentences. 24 (n October 2007, Catholic 
priest Christian von Wernich received a life sentence for his participation in 
homicide, torture, and illegal detentions while serving as police chaplain in the 
province of Buenos Aires. 

Despite these advances. the majority of such abuse cases move very slowly. 
which has provoked significant public debate. Attorneys involved in human 
rights trials have received multiple threats, and the security of witnesses is a 
grave concern. In September 2006. Jorge Julio Lopez, a torture victim who 
testified in one of the cases, disappeared the day before he was to attend a final 
trial session and remains missing. In December 2006. Luis Gerez was abducted 
for 48 hours and tortured after publicly accusing former police chief Luis Patti 
of participating in torture during the dictatorship. Patti, a former mayor in the 
province of Buenos Aires, was elected to the Chamber of Deputies in October 
2006. Congress blocked him from taking his seat based on information link
ing him to crimes against humanity, although he had not been convicted in 
court. The Supreme Court ruled in Patti's favor, but because he was detained on 
charges of human rights violations. he never occupied his seat. Sitting legislators 
have immunity from prosecution. 

In August 2008 Congress annulled the Code of Military Justice and created 
a new process for trying military officials in federal civilian courts. Lack of polit
ical will results in relatively few sanctions for members of the security forces 
involved in abusing power for personal gain, a relatively common practice. 

The World Bank Doing Business 2009 report rated Argentina 113 of 181 
countries for doing business overall, and 45 of 181 on contract enforcement.2s 

Property rights are guaranteed by law, though problems in the judicial system 
sometimes compromise contract enforcement. The state generally protects 
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citizens From the unjust confiscation of their property. In a glaring exception. 
an inadequate legal framework and conflicring jurisprudence on government 
confisc.ltion of bank savings in 2001 and 2002 remain unresolved. leaving open 
the possibility that such measures-typical in Argentina during extreme eco
nomic crises-could again be implemented. 

ANTICORRUPTION AND TRANSPARENCY 3 .56 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 3.75 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 3.25 

EXISTENCE OF ANTICORRUPTION NORMS. STANDARDS. 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

4.25 

3.00 

For the aver.lge citizen. bureaucratic red tape can be time consuming but has 
a limited dh~u on opportunities for perry corruption. Still. corruption- both 
perry and serious, mostly involving the executive branch- constitutes a struc
tural problem in Argentina, and only a handful of politicians have ever been 
convicted. Alleg.uions of major corruption generally receive significant atten
tion from the news media. including high-level scandals involving the current 
government. Nestor Kirchner and Planning Minister Julio de Vido are under 
investigation for "illicit enrichment." In June 2007. Economy Minister Felisa 
Miceli resigned after failing to account for more than US$60,OOO in dollars and 
pesos found in her office bathroom. In August 2007. customs officers discov
ered US$800.000 in cash ill a suitcase carried by Venezuelan American busi
nessman Guido Antonini Wilson. who was traveling on a plane chartered by 
Argentina's state oil company. This event spurred the resignation of Claudio 
Uberri, head of the .'gency in charge of privatized highway concessions, who 
was also on the plane. Antonini stated that the suitcase contained Venezuelan 
government funds destined for Fernandez's presidential c:lIllpaign. U.S. courts 
have given prison sentences to two Venezuelans involved in the case. which is 
still under investigation in Argentina. 

The 1999 Public Ethics Law requires asset declarations for members of all 
three branches of government. The federal anticorruption office has a com
plete database of executive declarations. which are made av;,ilable on request. 
As of March 2009. Media Secretary Enrique Albistur was under investiga tion 
flU conflict of interest related to state advertising contracts he allegedly awarded 
to firms linked to himself and f;lInily members. which is prohibited by law. It 
is difficult to obtain asset declarations flU members of Congress. even when re
quested by specialized NGOs. In 2007. the Supreme Court made its own asset 
declarations public for the first time. after arguing for years that it was exempt 
from the 1999 law. Only some lower federal judges have followed suit. and 
questions howe been raised regarding the accuracy of their statements. There is 
no control for conflicts of interest involving judges. 
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Argentine law includes criminal penalties .or official corruption. but these 
are not implemented eHectively. due primarily to lack of political will. Victims 
of corruption generally assume that they have .ew mechanisms to pursue their 
right. in part because cases usually take more than a decade to be resolved and 
only a handful have resulted in convictions. 

The several agencies tasked with investigating corruption generally suner 
from a lack of independence from the executive branch . Most cases .illl under 
the purview of .ederal courts in the capital. which are known for their vulner
ability to politi .. I inAuence. As a result. while some cases are investigated. they 
consistently stall and are o.i:en closed before actual trial or conviction. The situ
ation is worse in the provinces. where the independence of executive agencies 
and the justice system is seriously compromised. 

Created in 1999. the .ederal Anti-Corruption Office has two directors 
tasked with prevention and investigation. respectively. However. it cannot 
prosecute cases. and while the directors have generally had excellent personal 
reputations. they report to the justice minister. weakening the agency's inde
pendence and eHectiveness. 

A special prosecutor's office for administrative matters .orms part of the 
Public Mini try. which. in turn. reports to the president. In March 2009. spe
cial prosecutor Manuel Garrido resigned. alleging that Pro eclltor General 
Esteban Righi had signed a 2008 resolution that reduced his functions and 
limited his role in denouncing corruption cases. The special prosecutor had 
initiated criminal investigations of senior government officials. including the 
secretaries of media .md transportation. 

Argentina has no adequate law to protect whistleblowers. and anticorrup
tion activists and investigators do not .eel secure when reporting cases of bribery 
and corruption. The top regulators of privatized public services are generally 
allies of the current administration. making the agencies ineHective. Argentina 
h,ls some public enterprises that had previously been privatized (such as mail 
service. water works. and the national airlines). and they are widely believed to 
be tainted by corruption. The national tax administrator implements a sophis
ticated internal audit system to ensure the a countability of tax collection. 
Corruption is not common in the education system. 

Kirchner's decree establishing public access to executive branch in.ormation 
is still in eHect. but like scattered provincial and municipal statutes. it is under
utilized. While the national government has freedom of in.ormation officers in 
each ministry. journalists. NGOs. and university students report that responses 
to .otlnal requests are often slow. incomplete. or nonexistent. T he government 
never actively publicized the right to access in.ormation . 

G iven Fern;indez's role in scuttling the access to in.ormation bill in 2005. 
and her hold over Congress since then. no similar bill has received serious con· 
sideration. Man), NGOs .ear that a bad public information bill- .or example, 
one that establishes the same requirements .or private businesses as .or public 
institutions. which Fern,indez has supported- would be worse than no bill at all. 
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Even when access is provided, government dat;1 are often unreliahle, incom
plete. or out of date, leading to calls ~or a legal framework to govern its pro
duction. In e.ldy 2007 the national statistics agency (INDE ) modifled the 
consumer price index so as to underreport inAation. This in turn lowered 
the offldal r.ltes of poverty and indigence and made comparison with past in
Aation rates impossible. In May 2008, a ~ederal judge ordered I N DEC to provide 
clear and complete in~(Hmation regarding the methodological changes after the 
agenc), biled to comply with a freedom of in~ormation request by a civil rights 
NGO, and the government lost an appeal of the ruling. The scandal destroyed 
INDEC's credibility. The government also canceled publication of widely used 
data on production and sales in the .Igricultural sector, such as the amounts of 
grains produced; that in~i.JrJnation W.IS considered politically sensitive in light 
of the conAict over the tax on soy exports . 

The 2008 Open Budget Index ranked Argentina 25 our of 85 countries 
evaluated. The government provides some inhmll.ltion at the beginning of the 
hudget year. However, it is extremely difflcult to obtain data reg.lrding expen 
ditures during and at the end of the budget cyclel"- a situation that is greatly 
aggrav.lted hy the executive's authority to reallocate budget items at will, as 
mentioned ahove. 

Argentina's legal fr.lI11ework ~or government contracting is outdated and 
deflcient, opening tile door to nUlllerous allegations of contracting-related cor
ruption. Sole-source contracting is used disproportionately, due to the slow
ness of competitive hidding and LICk of ministerial planning, which leads to 

unreasonahly short time frames ~or nonurgent procurement. An online in~or
mation system launched in December 2005 improved access to in~ormation 
for providers of goods and services. Public works are contracted separately by 
the Planning Ministry, and various irregularities occur in both sole-source and 
competitive processes. 

RECOMMENDATIONS 

• 

• 

The national and provincial governments should enact comprehensive ac
cess to in~i.Hmation laws that apply to all three branches of government. are 
based on principles of maximum disclosure, and include provisions regard
ing the production and proper archiving of in~orlllation. 
Measures should be taken to ensure compliance with existing limits on pre
trial detention, and Congress and provincial legislatures should pass laws 
that restrict the use of pretrial detention, making it an exception mther 
than the rule. The national government should enact legislation to imple
ment the UN Optional Protocol ~or the Prevention of Torture (OPCAT). 
Congress should p.ISS and implement a law that assures the hili inde
pendence of the various oversight bodies, including the Nation;11 Audit 
Agency, the executive auditor (Sindicatura General de Ia Nadon), and the 
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Anti-Corruption Office; modifies tile process for the designation of their 
heads; and expands their purview and functions. 

• 

• 

Congress should enact legislation that modifies the composition and func
tioning of the Council of Magistrates to ensure its independence from ex
ecutive control, and the council itself should reform the procedures for 
selection and removal of federal judges so as to end the excessive delays in 
their appointment. 
The government should design and implement a policy to provide proper 
access to public attorneys for low-income and other marginalized persons, 
allowing them to defend their rights in both civil and criminal matters. 
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Fred H. Lawson 

INTRODUCTION 

BAHRAIN 
CAPITAL: Manama 
POPULATION: 1.2 million 
GNI PER CAPITA (ATlAS) : $19,350 

SCORES 

ACCOUNTABIlITY AND PUBLIC VOICE: 

CIVIL LIBERTIES: 

RULE OF LAW: 

ANTICORRUPTION AND TRANSPARENCY: 

2006 2010 

2.44 2.16 

3.64 3.11 

3.67 3.18 

2.08 2.38 

(scores are based on a scale of 0 to 7, with 0 representing weakest 

and 7 representing strongest performance) 

Prospects for political liberalization in Bahrain, which had brightened after 
inAuential organizations critical of the country's autocratic system of govern
ment decided ro participate in the 2006 parliamentary elections, have dimmed 
in subsequent years. Elected members of parliament (MPs) find their attempts 
to shape public policy consistently blocked either by the Council of Ministers 
or by pro-regime MPs. Demands to rdorm the electoral process to reduce 
discrimination against the Shiite majority by the ruling Sunni elite have been 
ignored. Freedoms of association and of the press have deteriorated. Violent 
confrontations between security .orces and opposition groups have increased in 
frequency, while reliable reports of mistreatment and torture of political activists 
in custody have resurfaced. Hforts to reduce corruption in public and private 
enterprises look promising. but deeply entrenched practices keep the country's 
physical and financial assets in the hands of powerful elites and the ruling family. 

Sheikh Hamad bin Isa al-Khalifa, who succeeded his father as ruler in March 
1999, ended a large popular uprising that took place from 1994 to 1999 by 
announcing plans .or a comprehensive rdorm program, including restoration 
of the constitution and the National Assembly (al-Majlis al-Wltani). After win
ning overwhelming support for the program in a February 2001 rderendum, 
however, the government took steps that restricted democratic participation in 
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governance. These included amending the constitution to give the appointed 
upper house equal legislarive powers as the elected lower house, denying Mrs 
the right to introduce hills, revising the Press and Publications Law to be more 
restrictive, and promulgating a decree conferring full immunity on ofncials sus
pected of human rights violations committed prior to 2002. 

Liberal and radical critics of the regime were caught on' guard by such mea
sures, as well as by the ruler's decision to declare the country a monarchy and 
himself king. To protest the changes, four major political societies boycotted the 
October 2002 parliamentary elections. I These were the predominantly Shiite 
Islamic Nation;!1 Accord Society (al-Wdaq) and Isl.unic Action Society (al-Am .. 1 
ai-Islam i). the liheral narion.llist National Democratic Action Society (al-Wa'd) , 

and the nominally socialist Progressive National Bloc (al-Tajamll1u' :l1-Qawmi 
al-T:lqaddumi) , Two inAuential Sunni societies, the Islamic Platform (;!I-Min
b:lr :l1 - lslami) and Purity (al-Asal.lh), joined the leftist Progressive Platfo rm (al
Minbar "I-T'Hpddumi) in contesting the elections and ended up in command 
of the parliament. The most signincant dehates in the National Assembly dur
ing its initial four-year term pitted the former Muslim Brothers of the Islamic 
Platform against the more radical (Salan Sunni) representatives of Purity; nei 
ther opposed rhe government on any fundamental issue, 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

2.16 

2.00 

2.50 

2.00 

2.14 

Bahrain's head ofsrate is nominated and connrmed by rhe ruling family, rhe 011-
Khalifi" with no input from rhe general popularion. The country has a long rra
dition of primogeniture, whereby the ruler's oldest son is expecred 10 accede to 
power upon his filther 's death . Thus Sheikh Hamad was immediately endorsed 
as ruler (emir) upon his filther's dearh, and rhen named his own son , Sheikh 
Salman, as crown prince. On February 1 'i, 2002, the emir declared rhe country 
to be a hereditary monarchy and assumed the ritle of king. According ro an 
amended constitution issued rhe same day, King Hamad appoints rhe prime 
minister and orher ministers; all judges, governors, and ambassadors; members 
of rhe Consultarive ouncil (Majlis al-Shura); and commanders of the armed 
forces . The king i~ also empowered 10 dissolve the National Assembly, draft 
amendments to the constillltion, allli issue decrees thar enjoy the fo rce oHaw 
until they are rar ined by the legislarure. 

The king .lIId royal fiunily's position is similarly dominant ill practice. Since 
independence in 1971, rhe most powerful stare agencies, such as the Ministry of 
the Interior and rhe Ministry of Justice and Islamic Aft-ilirs, have consisrenrl), been 
headed by members of rhe ruling blllil)'. The number of al -Kh.llifa min isters in 
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the cabinet is presently greater than at any time since 1926.2 King Hamad dis
plays a marked propensity to dispense personal favors and benents to mollifY his 
critics and opponents. Bahraini activist Abdulhadi Khalafobserves that the ruler 
"remains the only one who possesses the right to set the parameters of the politi
cal process. and to chart its path. pace. and scope. The King has remained ada
mant that he alone should determine which social groups and political networks 
should have the right to express their opinions on public afl:lirs ... ·1 

It remains illegal to form or belong to any political party. Licensed political 
societies have taken on some of the functions of political parties, particularly 
in mobilizing popular support behind candidates for election to the Chamber 
of Representatives (Majlis al-Nuwwab) and brokering coalitions among rep
resentatives during parliamentary debates. Nevertheless, MPs have no formal 
allegiance to such societies and are not subject to the kind of discipline that 
might be exercised by actual party organizations. Under the terms of the 2005 
law that governs political societies, the Ministry of Justice and Islamic Affairs 
can petition the Iligh Civil Court to disband any such society. 

In the summer of 2006, al-Wd;lq announced that it would end its boycott 
of the parliamentary system and put forward candidates in the upcoming elec
tions fin the National Assembly. A majority of al-Wa'd members immediately 
endorsed such an approach. Preparations for the 2006 parliamentary elections 
were shaken in late September by the release of a dossier of documents indicat
ing that state oHlcials had engaged in a concerted eHort to rig the voting and 
stir up tensions between the Shiite and Sunni communities. The nle, which 
had been compiled by a former adviser to the Ministry for Cabinet Affairs, was 
submitted to the king, the crown prince, and several Western embassies .~ 

O verall direction of the campaign was attributed to a senior member of the 
ruling bmily, who at the time was acting as both head of the primary intelligence
gathering agency and the commission charged with supervising the elections. 
The report alleged that the national intelligence agency, the Central Informatics 
Organization, had disbursed some US$6 million to fund anti-Shiite articles in 
the local press, organize counterdemonstrations to public protests orchestrated 
by al-Wd;lq. and spread rumors about leaders of the opposition by means of 
mobile telephone text messages. The al-Khalifa sheikh who was named in the 
dossier responded that these activities were not illegal and that the motivation 
behind the allegations was to "weaken national unity."~ The High Criminal 
Court immediately issued an injunction that prohibited any discussion of the 
matter in the local press, while the report's author was labeled a British spy, 
deported. and sentenced in absentia to four years in prison.h The entire episode 
has come to be known as Bandargate. after the name of the individual who 
compiled the nle. Salah al-Bandar. 

Although opposition parties participated in the 2006 elections, the polls 
were ultimately marred by greater government interference and irregularities 
than the 2002 contest. The campaigning period was blemished by sectarian 
tensions. hatemongering, and harassment of female candidates.- Shortly bdore 
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the voting. Prime Minister Khalib bin Salman al-Khala:1 issued a decree that 
banned strikes and other timns of public activism in the vicinity of the counrr)" s 
military and ci\·il ddense bases. airports. harbors. hospitals. pharmacies. tele
communications bcilities. electrical srations. waterworks, education.11 institu 
tions, bakeries. and oil and gas instaliations.H There were also reliable reports of 
vote buying, intimidation of candidates. destruction of campaign ofnces, and 
instances of "electioneering in places of worship. , .. , Although local observers re
poned relatively tew problems on election day, tlte government reportedly ordered 
soldiers to vote tor progovernment candidates and sent 8.000 government-loyal 
"floaters" to vote in districts with close races. III In addition . large numbers of 
dual Saudi/B.lhraini nationals cast ballots at the Saudi horder voting station. I I 

Gerrymandered voting districts and the granting of citizenship to Jordanian, 
Yemeni. Iraqi, Syrian. and Saudi expatriates by the government prior to the 
polls, apparently with a view toward manipulating electoral outcomes in .avor 
of the Sunni minority. further undermined the t:lirness of the vote . 

The predominantly Shiite al-Wd;lq emerged with 1 of the 40 seats in the 
Chamber of Representatives. The Islamic Pladorm and Purity won seven and 
n,'e seats, respectively. Nine Sunni Islamist independents emerged victorious 
as wdl. 12 Islamic parties received strong support overall, winning 30 out of 40 
seats. while liberdls gained I O.IJ Some 72 percent of eligible voters cast b.lllots in 
the initial round, and 69 percent participated in run-oHs, subst,IIltial increases 
compared to .our years earlier. H None of the other societies that had hoycotted 
the 2002 elections, including al-Wa'd. captured a single se.tt in the Chamber. 
King Hamad responded to the dominance of Islamist representatives in the 
lower house hy appointing a majority of secularists to the upper Consultative 
Council.l~ Ten women were appointed to the upper house, an increase from the 
four who had served in the 2002 Council. 

Although parl iament has no power to draft legislation, since the 2006 
elections members of the Chamber of Representatives have sought to exercise 
greater oversight over the executive. particular with regards to state expendi
tures. On several occasions, the Chamber has set up special commissions to 
investigate alleg.Hion of mismanagemenL I6 Parliamentarians have also called 
tor ministers to come bdore the Chamber to answer questions concerning al
leged misllse of public funds. 1- While such actions have gener,lted greater public 
awareness of .llIeged corruption and applied political pressure on the govern
ment. the lack of more robust .ormal parliamentary powers limits their ulti
mate eHectivenes in enhancing government accountability. Indeed. the king 
and Council of Ministers continue to propose ,lIld promulgate important leg
islation despite the expressed opposition of the parliament. For instance. the 
Chamber of Representatives was unable to block passage of a 2006 draft law to 
combat terrorism. although members strenuously objected to the bill when it 
was first introduced.'R 

The government's dominance over policy making is buttressed by sharp di
visions in the lower house between pro-regime representatives and critics of the 
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st.nus quo. In one instance. the Chamber vored in May 2005 to quash a motion 
pur ~i:>rward by Shiite represenratives to challenge the decree granring immu
nity for pre-2002 abuses bdore the Constitutional Court.'" Efforts by al-Wdaq 
and independenr represematives {Q question the minister of state ~or cabinet 
a~birs and the minister of agriculture and municipalities have consistently been 
blocked by represenratives oflslamic Platform and Purity.20 

Over time, al-Wdaq and its allies have become increasingly frustrated by 
their inability to significantly inAuence policy making. The society's representa
tives have therdore adopted protest tactics. such as exiting chamber sessions in 
the hope that the resulting lack of a quorum might derail proceedings. Walking 
out has also been used {Q express general displeasure with government policies. 
In May 2008. ~or example. leaving was used to express incredulity over newly 
published census figures that indicated the total number of Bahraini citizens 
had swelled some 42 percent, a number that implicitly acknowledged the scale 
of Sunni naturalization used by the authorities as a means of offsetting the 
Shiite majorityY 

Within Bahrain's civil service, middle- and lower-level administrators, borh 
citizens and expatriates. are comprised largely of well ·trained professionals whose 
expertise and sense of public duty place the country near the top of international 
rankings related to administrative corruption and overall ease of doing busi
ness.!! High-ranking bureaucrats, however, frequently defer to the wishes of the 
political elite. 

Outside parliament, public criticism of governmem policy is largely chan
neled through organized political societies, which must be licensed by the 
Ministry of Justice and Islamic Affairs under the 2005 Political Societies Law. 
License approval is conditioned on not receiving funding from foreign sources 
and having all members be 21 years of age or older. Only after it became clear 
that the authorities intended to declare illegal any association that did not agree 
to conform to the new regulations, on the grounds that refusing to register was 
tantamount to challenging the 2002 constitution. did al-Wefaq, the Islamic 
Action Society. and the National Democratic Action Society register with the 
ministry.l., More radical members of al-We F.tq , who insisted that the society 
should refuse on principle to abide by the new regulations, ~ormed a breakaway 
society under the name the Movement ~or Liberties and Democracy, or Truth 
(al-Haqq) in 2005.2" 

While nongovernmental organizations (NGOs) voice criticisms of state pol
icy, they have fiICed increasing official harassment as the government has back
tracked from the openness permitted in 2002 and 2003. The 1989 Societies 
Law prohibits any organization from operating without official permission. 
In 2007. the Ministry of Social Development drafted a new NGO law that 
contains some improvements over the current law but still falls short of inter
national standards; it has yet to be submitted to parliament.1s In 2004, the gov
ernment dissolved the Bahrain Center ~or Human Rights (BCHR), which had 
gained prominence ~or issuing a stream of reports that highlighted widespread 
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poverty allli discrimination against members of the Shiite community. EHorts 
(0 reconstiwte the organization under a diHerenr name have been restricted 
as the governmenr has not granred a 2005 request to formally register it;ll. the 
organi7.mion cominues (0 operate informally and publish reports. Inrernational 
eHiJrts (0 advance human rights have also come under pressure. In May 2006, 
the aurhorities ordered the closure of the local office of the U.S.-based National 
Democratic Institure. In November 2008, the inrerior minister warned that in 
the future, Anicle 134 of the riminal Code. which makes it illegal (0 "par
ticipate in meetings abroad or with inrernational bodies to discuss the inrernal 
aHilirs of the Kingdom." would be more strictly enforced . The announcement 
was made after several Bahr;lini activists spoke (0 the U.S. Congressional Caucus 
on Religious freedom and Human Rights. 

Despite constiwtional guarantees for freedom of expression. press free
dom remains signific'lIldy restricted in practice. The governmenr m.linrains a 
monopoly on all broadcast media outlets. Six privately owned newspapers, f<llIr 
in Arabic and two in English, publish daily, and some are critical of the govern
ment. Sawt al-Ghad, the country's first private radio station, which was launched 
in 2005, was shut down by die allthorities in 2006. Though privately owned, 
print media remain constrained by the 2002 Press and Publications Law, under 
which journalists can be imprisoned for up to live years or f;lCe heavy lines for 
criticizing Islam or the king. publishing inform.llion that threatens state secu
rity, or encouraging sectarianism. In ;1 positive development, the Ministry of 
Information introduced a revised Press and Publications Law in May 2008 that 
would substamially reduce the penalties for printing objectionable material and 
limit the government's power (0 impose sanctions. The ministry also hinted 
that it might permit private television and radio stations to operate, though 
they would first be required to obtain a licenseY The Consultative Council 
quickly passed the revised law, but it has yet to pass the lower house. where it 
f:lces opposition from conservative Sunni Islamists. 

In the meantime. journalists critical of the government continue to f:lce 
charges under provisions of the penal code and 2006 antiterrorism law.IR 

Journalists who cover contentious issues such as protests. government scandals, 
corruption, and human rights are subject to arrest and prosecution. In recent 
years, the total number of cases brought against journalists has increased. Ac
cording to the Bahrain Journalists Association, 27 cases of alleged dd:mlation 
were brought against journalists in 2006 and 32 in 2007. The government has 
been especially aggressive in its campaign against those writing about the 2006 
Bandargate scandal. l

·) Physical assaults against journalists have also occurred on 
occasIOn. 

Bahrain has one of the highest internet penetration rates in the Middle 
East. reaching nearly 35 percent in mid-2009. In recent years. the country's 
blogosphere has become popular as an arena for political and social discus
sion, eluding restrictions on print medi.l. III Pardy in response. the government 
imposes restrictions on the flow of ill form. Hi on online. All websites are required 
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to register with the Ministry of Information, and site administrators face the 
same libel laws 'IS print journalists and are held jointly responsible for content 
posted on their websites or related chat rooms. In recent years, several dozen 
websites featuring content critical of the government have been blocked by 
the authorities. Many Bahrainis reportedly used proxy servers, however, to cir
cunwent such censorship. In January 2009, the government further tightened 
restrictions, issuing decrees that reportedly led to pervasive filtering of contentY 
The Ministry of Information monitors websites, particularly content related to 
relations between Shiites and SunnisY The government has detained several 
bloggers in recent years. though none has as yet been sentenced to prison. II 

CIVIL LIBERTIES 3.11 

PROTECTION FROM STATE TERROR. UNJUSTIFIED IMPRISONMENT. 

AND TORTURE 3.13 

GENDER EQUITY 3.00 

RIGHTS OF ETHNIC. RElIGIOUS. AND OTHER DISTINCT GROUPS 2.50 

FREEDOM OF CONSCIENCE AND BELIEF 3.67 

FREEDOM OF ASSOCIATION AND ASSEMBLY 3.25 

The 2002 constitution prohibits long-term detention without trial and protects 
citizens from torture. It bars the use of information obtained through torture in 
judicial proceedings. Nevertheless. in recent years, the authorities have increas
ingly disregarded such protections as torture and arbitrary detention of political 
activists have increased. 

Individual activists have faced increased harassment, including arrest, in 
recent years. I n February 2007, security forces raided the residences of the for
mer head of the BCHR, Abd al-Hadi al-Khawaja and the leader of al-Haqq, 
Hasan Mushaima, and took the two men into custody along with a third out
spoken critic of the regime. The three were charged with "advocating a change 
of the government system in illegal ways" and "using indecent language to 
describe the regime." All three were released after two days in detention follow
ing large-scale popular protests on their behalpl Increasingly active women's 
rights NGOs have also been subject to harassment. In 2005, the government 
brought criminal charges against Ghada Yusuf Jamsheer, president of several 
women's rights groups, for defaming the Islamic judiciary. \~ Although the 
charges were dropped in 2006, the government subsequently placed her under 
surveillance:'6 

More broadly, beginning in late 2005 the government initiated a violent 
crackdown on Shiite and opposition activists. In September 2006, the Special 
Security Forces (SSF) raided a seminar organized by al-Haqq and used tear 
gas and rubber bullets against participantsY Security forces arrested five Shiite 
protesters for involvement in a series of December 2007 protests in which dem
onstrators and security forces clashed violently. While some were immediately 
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released. 15 were kept in detention. pJ..ced in solitary confinement. and allegedly 
tortured during interrogation. 'H In July 2008, five of the detainees were sentenced 
to five to seven years in prison 011 charges of stealing a we,lpOIl and burning a 
police vehicle. six were sentenced to one rear and subsequently granted a pardon 
by the king. and ~{lUr were cleared of all charges. Large-scale protests continued to 
erupt throughout 2008 .\Ild 2009, with some turning violent. "J 

Reflecting an apparent increase in the use of physic;11 violence by security 
~(lrces. credihle allegations have repeatedly surbced in recent years of protesters 
being tortured in police custody. including being subjected to electrical shocks 
and beatings during interrogation. ill In April 2008, a doctors' report submitted 
to the High Criminal Court confirmed cases of abuse." In addition to oppo
sition activists. human rights defenders- including those aHiliated with the 
B.lhrain Ilum.1Il Rights Society, which generally enjoys fd irly close ties with the 
government- have incre.lsingly also been victims of abuse following peacefi,l 
demonstrations and advocacy eHorts. l

) There have been no significant eHorts 
on the p.lrt of the government to thoroughly investig.tte and punish those re
sponsible fo r abuses, a tact condemned by the UN Human Rights Council 
during its 2008 Universal Periodic Review of Bahrain:lI 

According to the U.S. State Department, prisons generally met interna
tional human rights standards, though this was difficult to confirm as the 
Internation.11 Committee of the Red Cross had not visited such ~;\Cilities since 
2000.4 

I Nevertheless, while few reports of routine mistreatment of prisoners 
came to light between 2004 anll 2007, some of the above-mentioned cases of 
alleged torrure took place at prison ~;lCilities . 

Bahrain's long tradition of petition ing the ruler to express public grievances 
has diminished in recent years, as such criticisms are expressed more frequently 
in speeches before the National Assembly or popular demonstrations. No sig
nificant petitions were submitted to the Royal Court between 2007 and 2009:15 

The incidence of criminal violence and overall street crime remains low in 
Bahrain:1f, In August 2006, the king promulgated a new antiterrorism statute, 
the Protecting Society from Terrorist Acts Law. The statute permits the secu
rity services ro hold anyone suspected of engaging in terrorism ~or up to 90 
days without judicial review. The 1.lw's definition of "terrorist activity" remains 
vague, however. listing actions such as behavior that might "damage national 
unity" as punishable and allowing the de.nh penalty to be imposed for actions 
that "disrupt provi ions of the llnstirution or laws, or prevent state enterprises 
or public authorities from exercising their duties. "·17 Since its passage, the law 
has been applied against nonviolent critics of the government. In January 2009, 
three men, including the leader of al-I-1aqq, were arrested and threatened with 
charges of inciting terrorism, which could have c.trried a life sentence, though 
they were ultimately released through royal pardon three months later. IH 

The government h.ls tah'n important steps in recent years to combat human 
trafficking. though reports persist of ~orced transportation ,Illd exploit.nion of 
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household stiln: construction Idborcrs. and sex workers,"') In January 2008. 
the governmem enacted comprehensive legislation that prohibits all ~orms of 
human rrafflcking and carries punishmems ranging from substantial fines to 
lengthy prison terms. The judicial system subsequently handed down its first 
trafficking conviction in December 2008. 50 

The 2002 constitution states that "people are equal in human dignity. and 
citizens are equal before the law .... There shall be no discrimination among 
them on the basis of sex. origin. language. religion or creed." Nevertheless. 
legal protection ~or women's rights remains ambiguous. While Article 5 of the 
constitution guardntees full equality between men and women. the same article 
also notes that gender equality is bounded by "the provisions of Islamic canon 
law (Sharia)." Similarly. while Bahrain has adhered to the Convention Oil the 
Elimination of All Forms of Discrimination agdinst Women (CEDAW), it has 
also stipulated that the treaty's implementation must conform to the tenets of 
Islamic Idw and thilt traditional restrictions on the movemems offemale ~amily 
members be retained. 

Eighteen women stood as candidates in the 2006 Chamber of Representa
tives elections. Only one woman, a progovernment candidate who ran unop
posed, won a seat .\' Women remain underrepresemed in governmem positions. 
political parties. and the judicial system. Outside parliament. women have 
become increasingly organized and active in recent years. An informal group 
that calls itself the Women's Petition Committee has played a leading role in 
orchestrating public protests against the resurgence oflslamic law in family mat
ters.'n Discrimination against women persists in the workplace and legdl system. 
The penal code does not specifically address violence against women. Incidents 
of violence often go unpunished. in part due to the fact that women rarely 
report such crimes. though the Batelco Care Center for Family Violence, which 
o~h:rs assistance to victims of domestic abuse. has reported an increased will
ingness to report mistreatmem. While rape is punishable by li~e in prison and 
honor killings are banned. marital rape is not a crime under Bahraini law.~·' 

Women are subject to discrimination in family matters such as divorce. 
child custody, and inheritance due to the absence of a codified family law and 
the handling of such matters in Sharia courts.H Attempts by the governmem 
to draw up a unified civil code to govern ~amily aflairs have generated con
certed opposition from both Shiite and Sunni community leaders. As occurred 
in 2005,\) a draft ~amily Iilw introduced to the National Assembly in December 
2008 drew serious objections from the Shiite Islamic Council of Scholars, 
whose members demanded that any code regulating ~amily matters be autho
rized by the highest authorities in the Shiite world, including Grand Ayatollah 
Ali Sistani in Iraq.~(o In May 2009 parliament passed a version of the law that 
will apply only to Sunnis. 

The 2002 constitution stipulates that citizens enjoy protection against dis
crimination on the basis of religion. Nevertheless. members of the country's 
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main religious group- Arabic speakers who follow the Shiite branch of the 
Islamic faith and who make up between one-half and two-thirds of the native
horn popul.ltion- face discrimination from Sunnis in general and the ruling 
f;unily in particular. This also has socioeconomic implications: the poorest 
neighborhoods of Manama and the most dilapidated villages in the surround
ing countryside are invariably inhabited by Shiites. 

According to a report issued in February 2009 by the BCHR, Shiite citizens 
occupy no more than 1 j percent of senior posts in the state bureaucracy, with 
those positions housed primarily in agencies responsible for social servicesY 
Shiite citizens are largely excluded from the higher ranks of many key state 
.Igencies and ministries. although they are represented in the diplomatic corps 
and Constitutional Court. There are widespread reports that the Bahraini gov
ernment denies citizenship to Shiites who meet legal requirements in order to 

maintain and enhance Sunni dominance in the country. while actively granting 
citizenship to non-Shiite foreigners in order to aHect the electoral balance.58 

Islam is the state religion and the government exerts direct control over re
ligious practice. The government funds and monitors official religious institu
tions stich as mosques, community centers, and courts, and has established a 
body to oversee clerical appointments. ~9The government has also sought to in
crease control over religious education. In January 2007, the Ministry of Justice 
and Islamic AH:lirs ordered all Islamic schools to obtain licenses and submit 
their curriculums to a state-affiliated Higher Council for Islamic AHairs for 
approval.(o() In 2007, the Ministry of Education announced it would develop a 
new mandatory religious education curriculum for all public schools that would 
focus on Islamic jurisprudence and de-emphasize radicalism/'I 

Although the government had previously been tolerant of Shiite religious 
freedom and expression, in recent years Shiite practices have drawn heightened 
state scrutiny. In January 2009, the Ministry of Justice and Islamic Affairs issued 
new regulations prohibiting preachers from making "any mention of people, 
instiwtions, or countries by their names or characteristics" during their weekly 
sermons.C,l The new regulations have been enforced against Shiite prC'achers and 
places of worship. In one incident following their promulgation, the Ministry of 
Justice and Islamic Afbirs banned Friday evening prayers at the al-Sadiq mosque 
in Manama after security forces shut down a service led by al-Haqq activ
ist Sheikh Abdul-Haidi al-MokhodllUr in late January 2009. SSF forces later 
attacked Shiites praying outside the mosque. By contrast, the BCHR has alleged 
government neglect in response to reports th;1t some Sunni preachers, including 
M P Jassim al-Saeedi, emphasize sectarian hatred during their sermons.".! 

As popular unrest escalated in the spring of 2008, state officials intervened 
more directly in Sunni religious aHairs as well. In June 2008, a prominent Sunni 
preacher, who also served as an independent Islalllist MI~ was removed from his 
post and tr,lIlsferred to a mosque in a predominantly Sunni district after appear
ing to criticize a highly respected Shiite scholar during a sermon.',1 Six 1110nths 
later, the Ministry of Justice and Islamic Affairs revoked his right to preach at 



BAHRAIN 49 

any mosque.M The country's tiny Jewish and Christian communities are largely 
permitted to worship freely. 

Members oHoreign national communities are not subject to significant eco
nomic discrimination, although ~ew of the hundreds of thousands of Indians, 
Pakistanis, Bangladeshis, Filipinos, and Palestinians who reside in the country 
have been granted citizenship. Most expatriiues who have become citizens pos
sess only third-class citizenship, which entitles them to bring cases before the 
courts but not to vote or run ~or elective office. After a Bangladeshi national 
was convicted of murdering his Bahraini supervisor in May 2008, the Ministry 
of the Interior announced plans to terminate the work permits of thousands 
of Bangladeshis.(,(' The government lifted a brief ban on permits .or unskilled 
B.lIlgladeshis by July, however, while conditioning the suspension on adherence 
to the law.C.

o 

Bahrain's 2002 constitution guarantees "the freedom to form associations 
and unions ... ~or lawful objectives and by peaceful means," with the Trade 
Unions Law of the same year providing additional legal structure. In October 
2006, King Hamad further augmented labor rights by banning the dismissal of 
employees .or engaging in trade union activities. Nevertheless, all trade unions 
are required to join the General Federation of Bahrain Trade Unions (GFBTU), 
which has reported that the Bahraini government has repeatedly refused to reg
ister a set of six unions, while prohibiting strikes within a broad swath of sectors 
defined as "essential services. "hM 

The organizers of any public meeting must notifY the head of public secu
rity three days in ad\'ance, so the official can determine whether a police pres
ence will be necessary. Throughout 2007 and 2008, Bahraini officials repeatedly 
invoked this law to ban meetings and order the dispersal of unauthorized gath
erings, significantly restricting freedom of assembly . The increased frequency of 
popular protests since the summer of 2006 has been accompanied by a return 
to violent suppression tactics on the part of the police and security services. 
Riot police have used tear gas, truncheons, and rubber bullets to break up dem
onstrations in districts around the capital. the most violent of which occurred 
in December 2007. In March 2009. the police and security services fired live 
ammunition into a group of protestersY' 
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Extensive political, juridical, and economic prerogatives remain firmly in the 
hands of senior members of the ruling Folmily. Members of the al-Khalifa are 
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virtually exempt from civil and criminal law, although they answer to a family 
council headed by senior sheikhs. The king, acting in his capacity as head of 
the Iligher Judicial Council, which oversees the judiciary, is involved in the 
appointment of all judges. Periodic royal pardons, including ones for impris
oned political opponents and activists, serve to undermine the independence 
and authority of the courts, reinforcing perceptions that political favors rather 
than legal principles underpin the criminal justice system. 

Civil courtS exercise jurisdiction over cases that involve civil, criminal . or 
commercial statutes. Islamic (Sharia) courts, divided into Sunni and Shiite 
branches, are responsible for adjudicating matters of personal status or inheri
tance. A Constitutional Court, consisting of a presiding judge and six associate 
judges, all appointed by the king, was created in 2002 with the authority to de
termine the constitutionality of laws and administrative regulations. In recent 
years, the courts have on occasion ruled against the government. In May 2006, 
a coun forced the king's cousin to take down an illegally constructed wall.-o In 
March 2007. the Constitutional Coun issued a landmark decision in which it 
found unconstitutional a 1970 decree that permitted the state to appropriate 
private land for development projects. The government complied with the deci
sion, placing certain projects on hold as the cabinet and parliament dis(.Ussed 
new legislation to replace the overturned decreeJI Nevertheless, these cases are 
largely the exception, and the judiciary's ability to rule against government ofl1-
cials and members of the royal bmily for more serious abuses of power remains 
severely restricted. As such, public officials are rarely prosecuted for wrongdo
ing. Decree 56 of 2002 continues to provide government ofl1cials immunity 
from investig,nion and prosecution for pre-2002 human rights abuses.-2 

The Bahraini justice system sutlers from lengthy coun delays due to under
staffing. outdated procedures. and chronic lack of flll1ding. In July 2009, the 
government established a committee headed by Deputy Prime Minister Jawad 
ai-Arrayed to oversee judicial reforms aimed at improving efficiency. The com
mittee will reportedly oversee the creation of specialized courts to help reduce a 
large case backlog. New education programs are also planned to train prosecu
tors and judges and adequately prepare them for appointments within the new 
courts.7J Some local experts suggested, however, that reform should focus on 
the system's primary bottleneck, the five Execution Courts that must review and 
implement verdicts.-' 

Legal protection surrounding trial procedures has improved since a 2002 
constitutional amendment that guarantees defendants the presumption of in
nocence until guilt is proven. Police are required to obtain a warrant prior 
to arrest, and detainees must be presented before the Office of the Public 
Prosecutor within 48 hours of being taken into custody. This right has gener
ally heen respected in practice, though disregarded in the cases of some po
litical detainees. Detainees have the right to consult with an attorney and to 

be appointed government-provided counsel if unable to pay. Defendants are 
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ensured an open trial in which they can present evidence and witnesses in their 
defense. Nevertheless. in practice. defendants are often detained for extended 
periods of time and denied f.1mily visits or access to counsel , particularly in the 
early stages of detention. 

Members of the ruling family dominate the highest ranks of rhe military. 
while mid-level and junior officer posts are mostly occupied by exparriares, who 
remain in the country at the sole discretion of the government. Conventional 
police units are complemented by an extensive internal security appararus. 
Although subject to civilian control, in recent years the political role of the 
securiry forces in repressing demonsrrators ar rhe government's behesr has in
creased. Although the Ministry of the Interior and Bahrain Defense Forces em
ploy their own police and military tribunals to dispense justice internally, there 
have been no reports of members of the police or security services being pun
ished for inflicting harm on protesters or derainees. 

The constitution protects private properry and requires fair compensarion 
in cases of expropriarion for the public good. In pracrice. property rights con
tinue to be susceptible to contravention by the al-Khalifa. Influential members 
of rhe ruling family routinely requisirion tracts of productive agricultural land 
for commercial development. In recent years, influential sheikhs have also con
"seated shoreline properties along rhe norrhern coast and attached them to 
lands reclaimed from rhe sea at public expense in order to yield valuable parcels 
of real esrate. Such projects infringe not only on private property but also on 
lands thar have long been considered community property by local residenrs,?5 
After the .llIthorities sold the island of Fasht al-Jarim to a consortium of foreign 
developers in rhe spring of2007, represenratives of al-Wefaq attempted to bring 
the sale up for debare in the National Assembly, but rhe speaker of the Chamber 
of Representatives ruled that debate on the issue should be postponed.'6 
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In recent years- and especially since the 2006 elections-parliament and 
civil society groups have played an increasingly important oversight role in 
demanding greater transparency from the government. Together with official 
pronouncements condemning corruption and a small number of prosecutions 
of low-level oHicials. a degree of deterrence has been established at the lower 
ranks of the bureaucracy, reducing petty corruption. Few changes have been 
made. however. that tackle the structural aspects of the system that encourage 
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corruption, and the high-level use of public funds for private benent continues 
to occur with impunity. 

It is hard to distinguish between the perquisites of ofnce and corrupt ad
ministrative practices in Bahrain. Iligh-ranking officials enjoy magnificent 
hOllses, servants, and expensive automobiles. Despite a growing private sector, 
state-run enterprises still make up a large proportion of the economy. Oil rev
enues How directly into the cenrral treasury, obviating the need for taxes to fund 
state ;lgencies, and comprising an estimated 70 percent of governmenr revenue. 
Bahrain ranked 43rd out of 180 counrries on Transparency Inrernational's 2008 
Corruption Perceptions Index. 

In recent years, the governmenr has taken some steps to counter corrupt 
pmctices in state-owned enterprises, including eHorts to eliminate questionable 
business practices at Aluminum Bahrain an(1 Bahrain Telecommunications. 
During 2008, inquiries were made inro the operation of several key public 
enterprises at the instigation of the Economic Development Board (EDB), 
which is chaired by the crown prince. The investigation uncovered massive 
payments by the state-aHiliated Arab Shipbuilding and Repair Yard to senior 
foreign executives: - Also at the urging of the EDB, in January 2008 the son 
of the long-serving prime minister was removed as head of the company operat
ing the country's international .lirport; he nonetheless retained the post of head 
of the Department of Civil Aviation."M Despite such eHorts, the Financial Audit 
Bureau's (FAB) 2008 report on the activities of state-owned enterprises found 
that 232 million dinars (US$615 million) in oil revenue was unaccounted for 
in 2008:? 

Ofncials in Bahrain are not required to disclose their financial assets. Cabinet 
ministers are required to stop business activities within six months of taking up 
their official positions, but enforcement is sporadic. Bahrain continues to lack 
both comprehensive anticorruption laws and an independent anticorruption 
agency. The 200 I National Action Charter envisaged the creation of "an office 
for financial control and an ofnce fllr administrative control," which would be 
charged with overseeing increased transparency among state institutions. These 
nvo agencies have yet to be established, and mention of them was omitted 
from the 2002 constitution . However, a 2002 decree created the FAB, which 
is charged with overseeing state revenues and expenditures.Ho Though primarily 
accountable to the king, the quality of the FAB's annual reporrs has gradually 
improved since it began functioning in 2004. Although it is nor authorized to 
review the expenditures of the royal f:llnily or the ministries of defense or in
terior, it has exposed instances of missing governmenr funds, including in the 
oil sector. 

Official commitment to combating corruption remains ambiguous. Al
though the crown prince in September 2007 announced the beginning of a 
campaign to er.ldicate oHicial corruption and the prosecution of corrupt high 
oHicials, cases that have been prosecmed to date primarily involve junior-level 
employees rather than top offlci.lls. 
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Media outlets, blogs. and civil society groups (such as the Bahrain Transpar
ency Society) have become more aggressive in airing information about alleged 
corruption. Nonetheless, public discussion of corruption by members of the 
ruling f;ullily remains taboo. In May 2009, a reporter for AI-\\'-'ttstlt newspaper 
was brought before the Offlce of the Public Prosecutor on charges of defaming 
the Civil Service Bureau in an article that detailed alleged irregularities in over
time payments for senior executives in the public sector.SI Corruption is not 
prevalent within public educational institutions. 

Under pressure from MPs, the government has become somewhat more 
transparent about its expenditures in recent years. but much opacity remains. 
Freedom of information legislation is not in place. Nonetheless, ministries are 
required to publish certain information related to their work and have generally 
cooperated with the FAB in producing accounts. 

The government is required to submit its annual budget to the National 
Assembly for approval, though monitoring of expenditures is carried our by 
the FAB. The Chamber of Representatives has been more aggressive in review
ing proposed budgets, though these eHorts have sometimes met with resistance 
from the government. In May 2007. several MPs put forward changes to the 
state budgeting process that would have enhanced transparency. When the pro
posal came to the Aoor for a vote, however, progovernment representatives ab
sented themselves, leaving the body without a quorum.H2 

Procurement of government contracts has reportedly become more trans
parent, though the process remains closely linked to the government. In 2003, 
the government created, by royal decree, a tender board that meets weekly to 
screen all proposed projects. A cabinet minister appointed by the king heads 
the board; untilmid-2009, the minister of oil and gas affairs held the position. 

RECOMMENDATIONS 

• Reintroduce the revised Press and Publications Law to the National Assem
bly, and press government allies in the Chamber of Representatives to sup
port the proposed revisions. 

• Follow standard procedures in granting citizenship to all persons, and end 
discrimination in favor of select individuals who hold positions in the mili
tary and security forces. 
Take firm steps to stop the use of violence in response to public protests. 
including rationalization of the protest permitting process and prosecution 
of state agents responsible for abuses. 

• Abandon newly imposed restrictions on religious schools and Friday ser
mons, and adopt less coercive means, such as permanent dialogue councils 
comprised of religious leaders. to dampen sectarian conAict. 

• Initiate a campaign to persuade progovernment members of both houses of 
the National Assembly of the virtues of implementing a civil family code 
that protects the rights of women in accordance with the 2002 Constitution. 
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Publidy endorse the mission and activities of the Bahrain TrJnsparency So
ciety, and order all state officials and managers of public sector enterprises 

to comply with requests ~or in~ormation made by the Society. 
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BRAZIL 
CAPITAL: Brasilia 
POPULATION: 191 .5 million 
GNI PER CAPITA (ppp); $10,070 

SCORES 

ACCOUNTABILITY AND PUBLIC VOICE: 

2006 2010 

N/A 4.91 

CIVIL LIBERTIES: N/A 4 .85 

RULE OF LAW: N/A 4 .06 

ANTICORRUPTION AND TRANSPARENCY: N/A 3.63 

David Fleischer 

INTRODUCTION 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

Brazil has been an independent nation since 1822. and a republic governed 
by a federalist constitution since 1889. Starting in 1930. Getulio Vargas led 
a period of considerable autocratic modernization and incipient industrializa
tion. Vargas was toppled by the military in December 1945. and the 1946 con
stitution installed a democratic regime. Vargas returned by direct election as 
president in 1950. but his populist regime ended in August 1954 when he com
mitted suicide rather than again be removed by the military. In 1955. Juscelino 
Kubitschek was elected president. promising "50 years of progress in 5," with 
a new imense phase of import-substitlllion-industrialization and the construc
tion of the new inland capital Brasrtia. 

The 1 960s and 1 970s were characterized by intense rural-urban migration. 
I n March 1964 the military removed President Joao Goulart and proceeded to 
rule Brazil until March 1985. Unlike other military regimes in SOlllh America. 
Brazil held congressional elections every four years and political parties were 
allowed to operate. though with severe restrictions. After a prolonged 10-year 
"political transition." democracy finally returned when. in January 1985, the 
Electoral College chose Brazilian Democratic Movement Party (PM DB) mem
ber Tancredo Neves as president. Neves died before taking office and Vice 
Presidem Jose Sarney completed the five-year mandate. During this period, 
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a new constitution was approved in 1988, but rampant inAation inhibited 
developmenr. On November 15, 1989, the first direct elections for president 
since 1960 were held and Fernando Collor de Mello of the Party of National 
Reconstruction (PRN) narrowly defeated the Workers' Party (PT) candidate. 
However, Collor was impeached by the National Congress in December 1992 
following a corruption scandal. 

In October 2002, PT candidate Luiz Ign;kio "Lula" da Silva was elected 
president following the eight-year presidency of Fernando Henrique Cardoso 
of the Brazilian Social Democracy Party (PSDB). This marked a new phase of 
maturity for the Brazilian political system: peaceful alternation in power be
tween the two main political parties . LUI.I, a poor migrant from the northeast 
and fi.nmer labor union leader, h.ld lost the 1994 and 1998 elections to the re
nowned sociologist, former senator, and finance minister Cardoso. I 

Lula rose to power as head of the metalworkers' labor union in Sao Paulo in 
the late 1970s and in 1980 helped found the leftist PT, which f;lvored a large 
state role in the economy. redistribution of wealth, and nationalist policies. 
After the 1994 election, the PT became less radical and concentrated on elect
ing more officials and eventually achieving the presidency.2 Meanwhile, during 
the Cardoso presidency, n.ttionalist elements of the constitution were altered to 
permit privatization of many state enterprises, and other market-friendly mea
sures were adopted. However. both foreign debt and unemployment soared, 
especially after a currency devaluation in 1999. In the 2002 campaign, the PT 
assumed a more market-friendly posture, and Lula defeated PSDB candidate 
Jose Serra in a runoff with 62.5 percent of the vote. 

As president, Lula shocked orthodox PT militants by maintaining austere 
orthodox macroeconomic policies. This belt tightening helped the economy 
expand by 5.2 percent in 2004. The government suffered a major debacle in 
2005 with the IIIl'1Isft/iio scandal, a scheme involving monthly payments to vari
ous parties and their deputies in return for progovernment votes. Although Lula 
was not person.lll), implicated, the scandal hurt his approval ratings, which sank 
to 28 percent in December 2005 . However. kars regarding reelection prospects 
diminished in early 2006 as Lula's standing began to improve in the polls.·1 
When balloting was held in October 2006, Lula fell just short in the first round 
but topped PSDB candidate Geraldo Alckmin in the runoff with 60.8 percenr. 

Growth continued at higher than') percent in 2007 and 2008. Despite a 
subsequent sharp slowdown caused b}' the global financial crisis, as of mid-2009 
Lula's popularity remains high , aided by sustained economic growth that has 
considerably improved both Brazilian self·confidence and the nation's interna
tional standing. Over the past seven years, the country has experienced consid
erable upward social mobility, and extreme povert}' declined from 17.3 percent 
of the population in 200 I to 10.2 percent in 2007.-1 Perhaps no policy has 
been more successful than the conditional cash transfer program known as bolsfI 

fimtllill (f;II11ily stipend), which provides US$50 per month for low-income 
families who keep children vaccinated and in school. By the 2006 elections, this 
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program reached some 1 1 million f;tmilies- and importantly, some 40 million 
voters in an elecrorate of 125.8 million. ~ 

Despire this progress, Brazil has some persistenr social and governance prob
lems. As a coalition-based presidential system, maintaining the government 
support base requires significant bargaining, which encourages corruption, 
a vice also present in many other governance realms. Violence by organized 
criminals is a major problem in large cities and provokes severe police abuses. 
The 27 state governors possess a level of autonomy sometimes not matched 
by accountability. Land rdorm remains a difficult question, with acrors from 
giant agribusinesses to landless peasants seeking new territory along an enor
mous and ambiguously titled frontier. Moreover, Brazil still has one of the most 
unequal income distributions in the world, as well as notable racial disparities. 
Nonetheless, a combination of structural and policy shifts have left the counrry 
in a position to confront these issues. As Brazil's international prominence rises, 
success or failure to achieve sustainable social and economic progress will be on 
display for the world to see. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL lAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

4.91 

5.25 

4.25 

6.00 

4.14 

Brazil has a generally free and fair election system. Voters go to the polls every 
two years, alternating between municipal and general elections. Voting is ob
ligatory for most Brazilians. In the October 2008 municipal elections, the elec
torate numbered 130,469,549 eligible voters,(\ and turnout was 85.46 percenr. 
Balloting is overseen by a national election governance body, the National 
Election Courr (TSE), with regional election courts (TREs) in each state and 
election judges and registry offices at the municipal level. ' The TSE, which 
commands high respect from both the population and elites, has seven judges 
with two-year mandates on rotation from the Supreme Court (STF), the top 
federal appeals court (ST), and the Brazilian Bar Association (OAB). 

Occasionally, the TSE engages in what some observers consider the judicial
ization of politics, determining election norms that should be the prerogative of 
Congress. For example, in response to a rash of party switching in 2002- 2003 
and 2006-2007 that facilitated President Lula's eHorts to construct a coalition 
in Congress, in 2007 the TSE decided that the mandate of those elected belongs 
ro the party that elected them and not the individual officeholder. Hence, 
elected officeholders who switch parties could lose their mandates under some 
circumstances. Candidates for president, governor, and mayor must receive an 
absolute majority of the valid vote or face a second-round runoff election three 
weeks later. 
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I n spite of Lula's 2006 reelection, rhe PT dropped to 83 deputies (from 91 
in 2002) and 1 1 senators (versus 14 in 2002). The Lula bloc in the C hamber of 
Deputies was similar at 321, while the opposition declined from 170 to 153. In 
the Sen.lte, the Lula bloc declined from 48 to 44, while the opposition increased 
2 seats to 34. The campaign was considered free .lIld fair. s Since the mid- 1990s, 
four parties- the PMDB, Pl~ PSDB and the Liberal Front Party (PFL), which 
in 2007 changed its name to the Democrats (DEM)-have held the largest 
blocs in Congress. In the 2008 municipal elections, the PT and PMDB secured 
gains, while the two major opposition parties, the PSDB and PFLIDEM, suf· 
fered declines." This result was typical of gains accrued by the parties in power 
at the federal level. 10 

Each state elects three senators by simple majority to eight-year terms in 
alternation. In 2009, I I parties are represented in the Senate. The Chamber 
of Deputies h.ls 513 deputies. with a minimum of 8 from small st;ttes and a 
maximum of70 for the state of Sao Paulo. This produces skewed regional repre
sentation; very small states such as Am,lp,i and Roraima, proportionate to their 
popuhltions. should have only one deputy, whereas Brazil's largest state should 
have a 120-deputy delegation. The election of state and federal deputies uses 
an open-list proportional representation system. Because there is no minimum 
required percentage, in 2006, 21 parties elected at least one deputy. This system 
produces some unexpected results. In some states, a candidate with 200,000 
votes is not elected, hut in other states a candidate with 500 votes is elected. 

Election finance comes from several sources, includinga party fund and seven 
weeks of free television and radio time distributed by the TSE, proportionate to 
each party's votes received in the last election. Contributions from individuals 
and firms are capped by law, but perhaps 80 percent of campaign finance comes 
from oH:the-books (c(tixtl doiJ) contributions not officially reported to the TSE. 
The TREs often unquestioningly accept suspiciously low spending declarations 
from candidates without investigation. The election courts lack sufficient mate
rial and human resources to monitor contributions, which are often decisive in 
elections and bring great inAuence to private sector groups. Congress, with its 
own vested interests in mind, has never approved stronger laws to this effect. 
Another indirect form of financing comes from "cultural contributions" made 
by public and private companies to nongovernmental organizations (NGOs) 
and organizations linked to certain parties and candidates-which then expect 
budget allocations back to the donors. 

Citizens who have been convicted in court are allowed to run for office in 
Brazil until their last appeal has been exhausted. Thus, many become candidates 
in hopes of gaining parliamentary immunity. Politicians are judged exclusively 
at the Supreme Court. In 2008, 40 percent of Brazil's 513 federal deputies had 
cases pending with the courts ." This hurts Congress's credibility and makes it 
more difficult to fulfill its role of checking the executive. Cases most frequently 
involve tax evasion but also include money laundering, fraud, corruption, and 
even murder. 
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Election courts are empowered to remove from office officials who violate 
laws prohibiting the "abuse of private and public economic power." Two of the 
27 governors elected in 2006 were removed in early 2009 after defeated candi
d.nes brought cases alleging vote buying and illegal use of state governments' 
human and material resources. 

Brazil's system of checks and balances is patterned roughly on the U.S. 
model. The president has line item veto power and Congress hardly ever over
rides his vetoes. Very few of the president's 25,000 political appointmems must 
be confirmed by the Senate. To ,\ large extent. the president dominates the 
congressional agenda via party coalitions whose cohesion is maintained through 
the distribution of key appoimments and budget appropriations to parties and 
individual legislators. I! The STF on occasion rules that decisions by Congress 
and the executive are unconstitutional, and both other branches abide by these 
high cOllrt decisions. 

The civil service is recruited by competitive public exams and has career and 
promotion plans detailed by law. In spite of a large number of political appoin
tees. Brazil is considered to have a high-quality, well-trained permanent bureau
cracy. Once a public servant's status becomes permanent. it is very difficult to 
eRect removal or dismissal except via complicated administrative procedures. 
However. the large number of confidence appointees means that bureaucrats 
are subject to political pressures. For example. in 2009. the first woman to head 
the Federal T.1x Service (SRF), Lina Maria Vieira. was summarily dismissed 
by the finance minister because she had implemented a broad anti-tax evasion 
policy against large firms and banks, including firms controlled by the family 
of powerful Senator Jose Sarney.11 In addition, nepotism remains a problem; 
when the STF in August 2008 issued an edict prohibiting nepotism in hiring. 
the resulting revelations of the extent of such hires caused a scandal that lasted 
into August 2009. J.I 

Brazil has a very large and well-developed civil society. Civic groups and 
NGOs are allowed to testilY and comment on pending legislation, and their 
eHorts receive considerable coverage in the media. However. the inAuence or 
impact of these efforts is spotty. On certain issues, such as environmental pro
tection. press coverage has sOllie impact. International NGOs such as the World 
Wildlife Foundation and Greenpeace are very active in Brazil. Civic groups 
are also active in the annual budget process but have little impact on the joint 
budget committee. At the municipal level, NGOs and civic groups exercise 
more inAuence. especially in the south and southeast regions. Good governance 
groups have an increasingly vocal presence in Brazil. 

In general, NGOs are free frolll government pressure. although they must 
file with the SRF every year to maintain their nonprofit status. In 2009. the 
PSOB and OEM installed a parliamentary commission of inquiry (CPI) to 
investigate the activities of and federal funding for NGOs and civil society pub
lic interest organizations (OSCI Ps) during Ltala's first term. Since 200 I, Senator 
Mozarildo Cavalcanti (PTB-Roraima) has been denouncing NGOs, especially 
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transn:Hional groupS. that he deems "enemies of the Anl.lzon region" and pres
suring .or their exclusion by the .ederal government. I' NGO activists are subject 
to threats and intimidarion, and many have been killed hec;luse of their mili
tancy, especially in land tenure conflicts. Notable examples are Chico Mendes, 
the leader of rubher tappers in the state of Acre, murdered in December 1988, 
and Dorothy Stang. an American nun murdered in Anapu. Pani in February 
2005. Arrempts to convict Vitalmiro Bastos de Moura (the brmer who alleg
edly ordered Stang's murder) have not been successh.l, iIIustr.Hing the difficul
ties in achieving justice in such cases. 

Although the Lula government is frequently dissatisfied with media cover
•• ge. it strongly supports constitutional and legal protections .or freedom of 
expression and media freedom. Brazil still has some laws and decrees left over 
from the military regime. including, until recently. a draconian 1967 press law 
that limited journalism work to those with a BA degree in social communica
tions. The law also contained articles that inhibited freedom of expression by 
the press and journalists. with fines and prison terms .or ddiunation. libel. and 
slander. In February 2008. STF minister Carlos Ayres de Britto issued a tem
porary injunction suspending a large portion of the law. and in April 2009 the 
full court abolished it entirely. If; Bdllre the press law was overturned. criminal 
prosecutions .l)r libel and det:llnation were common. 

Civil dd:llnation complaints are also o.i:en filed by aggrieved subjects of 
media reports. One of Brazil's major press freedom issues is that courts fre
quently impose censorship on media outlets in such cases. A notable incident 
of prior newspaper censorship occurred in July 2009. aher .edcrdl police in
dicted Fernando Sarney. the son of Senate president Jose Same},. on various 
corruption-related charges. On .lui}' 30. Federal District Supreme Court presi
dent Dacio Vieira (a friend of the Same), .:lInily) issued an injunction imposing 
prior censorship on any reporting of Fernando's indictment in 0 Esftldo de !:Jlio 
Paulo, one of Brazil's major daily newspapers. P 

Intimidation and attacks against journalists remain a problem as well, espe
cially .or reporters investigating crime and corruption in rural are.ls . The most 
notorious episode was the murder of TV Globo journalist Tim Lopes in June 
2002 while he was investigating the use of child prostitutes by drug traUlckers 
in Rio de Janeiro. IR In 2008 two journalists were held and tortured h}' a Rio 
militia. A 2009 Committee to Protect Journalists report warned of continued 
impunity in five of the eight cases of dead journalists over the previous decade. I') 

Brazil's presidency has an annual budget allocation of around US$GOO mil
lion .llr official puhlicity that is used b}' state agencies to promote their activi
ties and achievements. In 2008. this propaganda machine reached 4.417 media 
outlets. Such revenue is hotly sought after by the Brazilian media as an impor
tant contribution to their bottom lines. This mechanism is also practiced by 
state and Luger city governments.!fI To a certain extent this advertising inAu
ences metIid policies and opinions. State governors. especially. exercise control 
over local newspapers through advertising. 
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Media ownership is highly concentrated, especially in the broadcast sector, 
and owners use their outlets to further personal interests. Many important poli
ticians own media outlets in their home states, which are used to further their 
political and economic interests and attack their enemies. In August 2009, 
.ederal police and prosecutors indicted leaders of the Universal Church of the 
Kingdom of God (IURD) .or illegally siphoning off contributions to finance 
the church-owned media empire, Record TV and radio network, which is 
in fierce competition with the dominant Globo TV and media network. 21 

Following the indictment, both networks used considerable portions of their 
evening news programs to attack each other. 

The federal government owns the Brazilian Communication Firm, which 
operates a news agency, plus official television and radio stations. However, the 
audience ratings .or TV Brasil are extremely low, as are those of other .ederal 
and state broadcast channels. The .ederal government still maintains a one
hour obligatory radio network program carried by all radio stations called the 
Voice of Brazil, broadcast every weeknight. Access to the internet suHers .ew 
restrictions, although some limitations were imposed on campaigning via social 
networking sites during the 2008 municipal elections.21 

CIVIL LIBERTIES 4.85 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 3.50 

GENDER EQUITY 4.33 

RIGHTS OF ETHNIC, RElIGIOUS, AND OTHER DISTINCT GROUPS 4.25 

FREEDOM OF CONSCIENCE AND BELIEF 6.67 
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Although both the Cardoso and Lula governments made advances on human 
rights, certain sensitive cases from the military regime (I 964-1985) have yet to 
be revealed. In 1996, it was estimated that there were 358 deaths during this 
period, including 138 disappearances.2J As part of the final stage of transition 
from the military regime, Congress granted a general amnesty to both sides: 
military personnel and the regime's civilian defenders, as well as opponents who 
attacked the government through armed guerrilla actions. 24 In August 200 \, 
an Amnesty Commission was installed at the Ministry of Justice to examine 
requests .or amnesty and compensation .or those who su.fered persecution dur
ing the period. By 2007, 29,079 cases had been analyzed, with another 28,558 
on the agenda. President Lula, his chief of staH' Dilma Roussdt and former 
chief of staH' Jose Dirceu were among those who received amnesty and mon
etary compensation.25 Generally, public opinion .avors the truth, amnesty, and 
compensation process, but only the most notorious cases get media coverage. 

It was assumed by most that the 1979 amnesty precluded any trials of mili
tary personnel involved in the torture, persecution, and killing of antimilitary 
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activists. However. ci,·il suits have been filed against some known torturers. In 
the case filed in 2007 against ti.mner army colonel arlo Alberto Brilh.lIHe 
Ustra. the government assumed his ddense in a Sao Paulo court. If, As of III id-
2009. there is a movement (Q aher rhe amnesry law (Q allow prosecurion of 
rhose accused of perpetraring torture during the military era. 

Abuses including torture and even dearh ar the hands of st.ne agenrs remain 
one of Bra7.il's most pressing human righrs issues. ahhough the vicrims are no 
longer political. Confronred wirh well-armed. lerhal urban gangs. the police have 
been accused of seeking (Q cur corners in ways thar le;,d (Q riglus violations. 
In Rio de Janeiro. tiJr example. 1.330 dearhs ar rhe hands of police were regis
rered in 2007 and anorher 1.137 in 2008. r Although these police killings were 
recorded as "acrs of resisrance.'· the UN Special Rapporteur tor Exrrajudicial 
Killings has reponed rhar a significanr portion appeared to have been exe
cutions. IK Nor is rhe human digniry of prison inmares well respecred . State 
and teder.11 prisons are overcrowded and mosr prisoners lack legal assistance. 
Violence and sexual abuse are common. Trials are slow. and prisoners often 
remain incarcerared after rheir senrence has expired tor lack of an adequate 
control system. In addition. leaders of Brazil's numerous 1.lrge organized cri me 
organizations. such as rhe First Capiral Command (PCC) in Sao Paulo and 
the Red Command (CV) in Rio de Janeiro. maintain cOlllmand from beh i nd 
prison walls via cell phones and visirs by couriers. Aher rhese privileges were 
rescinded in 2006. rhe PCC organized an "uprising" in rhe ciry of Sao Paulo. 
with scores of atracks on police barracks and ourposrs thar left at least 1 50 
people dead. 

These issues are horh caused by and s)'mproms of crime. which remains one 
of Brazil's major socialm.lladies. '1 he number of homicides in Bra7.i1 reached a 
peak of 51.04j in 200." bdilre sreadily declining to 42.179 in 2008. However, 
a study COlli piled by rhe Bra7.ilian Forum tilr Public Securiry cOJl{l';lsred a decrease 
in homicides in larger ciries wirh an incre,lse in smaller interior ciries. The most 
significant reducrion was in rhe stare of Sao Paulo, where killings decreased 7.8 
perl-em bctween 2007 and 2008.19 Adolescenrs are particularly ar risk. A recenr 
study of267 ciries tound .1 Ihltional homicide rare of200 per 100.000 tor youths 
between 12 and 18.'11 Orher uimes. including kidnapping and armed robbery, 
also presellt major challenges to aurhoriries in many ciries. Indeed. rhe preva
Icnce of such crime and rhe impunity tor most criminals is one reason rhe public 
h.ls not dem;lI\ded more drasric action to decrease the volume of police abuses. 

In 2007. rhe Lula governmenr creared rhe Narional Program of Public 
Securiry wirh Cirizenship (Pronasci) within rhe Ministry of Jusrice to initi
ate social programs. train police officers. and ofter special sripends tor police 
operaring in dangerous areas. Police in Sao Paulo affirm rhar rhe decrease in 
rhe homicide rares is due to improved management and higher imprisonmenr 
rates. Others teel rhar rhe reducrion in conAicts bctween rival organized cri me 
groups expl.lin rhe lower violcnce. because the PCC has consolidared irs con
rrol in the state. 
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When abuses by state-level civil and military police occur, citizens have 
the right to seek justice and file a complaint or criminal suit , usually through 
a public defender. but a police inquest might also be installed. Occasionally, 
the police involved are demoted. expelled from the force . or imprisoned. but 
such cases are rare due to numerous problems ranging from lack of cooperation 
within the police to poor coordination among the various agencies involved 
in investigations. \I Unlike most Latin American countries, Brazil has no inde
pendent national hum<ln rights ombudsman . In April 1997, the Cardoso gov
ernment created . within the Ministry of Justice. the National Secretari<lt for 
Human Rights. ren.lIned the Speci<ll Secretariat for Human Rights (SEDH) 
in 2003. This unit monitors human rights issues and coordinates policy across 
branches of government, fOCll~ing on vulnerable sectors of society. In addition, 
a majority of states in Brazil now have police ombudsmen located in state capi
tals. However. the ombudsmen do not have independent investigative capacity 
and turn over complaints to the internal aHa irs divi ions of state police forces or 
state prosecutors. I In practice, the poor have much less access to receive redress, 
especially in rural areas. 

Successive Brazilian governments have generally refrained from using state 
power to persecute political opponents. There are exceptions at the state and 
10 allevels, where opposition newspapers are harassed. or firms owned by op
position leaders are subjected to strict tax audits. Arbitrary arrests of political 
and economic opponents also occur mostly at the state and local level, but 
judges usually are quick to grant habeas corpus requests by defense lawyers or 
public defenders. This depends on the economic status of the person who has 
been arrested . 

More frequent are arbitrary arrests of those suspected of regular criminal 
oHenses. It is common for persons accused of crimes to be imprisoned for long 
periods without trial. especially in the case of the poor. The justice system is 
severely overloaded; ,Ibsent legal assistance, the poor languish in prison until 
their case comes to trial. Between July 2008 and July 2009, a National Council 
of Justice ( NJ) task force reviewed 28,052 cases in 13 states and freed 4 .781 
prisoners held without trial for extended periods, including 310 minors.13 The 
task force plans to complete its survey in the remaining 14 states and elaborate 
new guidelines and rules to ameliorate these problems. 

Over the last 10 years, the federal police has conducted investigations of 
international human trafficking, including women destined for prostitution 
in Europe. the kidnapping of children for "placement" with f:lmilies overseas, 
and the illegal extraction of organs for transplant. Similar trafficking cases also 
occur internally. I In addition , Labor Ministry investigators frequently discover 
and sometimes prosecute cases of semi-slave labor in rural areas, as well as the 
exploitation of illegal immigr<lnts in urban areas,JS 

Brazilian law ensures that both men and women are entitled to all civil and 
political rights. and the st<lte has taken some steps to ensure eHective protec
tions for women . In 1985, President Sarney created the National ouncil for 
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Women's Rights (CNDM). The Special Secretariat ~or Women's Policies (SPM) 
was established by Lula on his flrst day in offlce in January 2003. In August 
2006, Congress passed the Minia da Penha LIW, which criminalized domestic 
\'iolence in accordance with Article 226 of the constitution. I

(, Over the past 
three years, this law has slowly been en~orced in most states to reduce what re
main high levels of domestic abuse. By 2008, states and cities had established 
386 special police precincts to deal with cases involving women. 1- These pre
cincts are sraHed by ~emale police offlcers, as women seeking to en~orce their 
rights h'ld been frequently ridiculed and humiliated by male police offlcers. 

Brazil .eatures a 30 percellt quota .i:lr women candidates on the open lists 
.or deputy. However, because 98 percent of the electorate votes .or an individual 
rather than the party list, just 45 women- 9 percent of the tot,ll- were elected as 
.cderal deputies in 2006. and 1 1 of 81 senators . .IH Women have gained access to 
the judiciary with appointments to the superior courts. Ellen Gracie Northfleet, 
appointed to the STF in 2000, served as STI~ president in 2006- 2008. 

Protection against gender discrimination in private sector employment is 
more difficult. According to the 2007 National Survey Sample of Housing 
Units (PNAD), the average salary .or women was 33.9 percent lower than the 
average for men . \'I I n spite of the d.lla .()r the private sector routinely collected 
by government agencies, no eHorts have been made to correct this situation. 
Some flrms require younger women to present a doctor's certiflcate that they 
have had their .:llIopian tubes tied, thus guaranteeing that they will not take a 
six-month maternity leave with pay. as required by labor legisl.ltion. 

Brazilians consider their nation to be a "racial democracy." and many observ
ers believe rhat this myth long prevented Brazil from undertaking an honest 
reckoning with the realities of racism . There are many laws that prohibit racial 
discrimination, but much in.ormal discrimination still exists. The 2006 PNAD 
described the racial composition of Brazil's population as 49.9 percent white. 
6.9 percent black. and 42.6 percent pardo, or mixed race. with most of rhe rest 
Asianllndian. 1U A 1995 poll found that 89 percent of the sample agreed rhat 
"whites discriminate against blacks in Brazil"; the response was almost the same 
(91 percent) in 2008.41 Brazil's indigenous population is very small- 734,000 
in the 2000 census-but indigenous populations occupy significant territory 
and are involved in sensitive legal issues (see Rule of L1W).ll 

Brazil has many antidiscrimin.ltion Iaws,lIld policies. In 2003. Lula created 
a special cabinet-level position ~or the promotion of racial equality. Many uni 
versities integr:lte afflrmative action criteria in their entrance exams that Etvor 
Afro-Brazilians. members of indigenous groups. and the poor. However. this 
practice has not been conflrmed by law, and various groups h.lve challenged 
these "racial quotas" in .ederal courts; they may soon be tested at the STF.4.1 

In the puhlic sector. quotas have been implemented in some ministries. The 
Ministry of Justice •• or example, has a 20 percent quota ~or Afro-Brazilians. but 
in reality these me<lsures have not been very eHective. In the private sector. there 
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is considerable disguised discrimination in hiring and salary levels. A Ministry 
of Planning report in 2008 revealed that white men make nearly twice the 
monthly income of Afro men and ne.trly three times that of Afro women. a pay 
gap that stands when adjusted for equal work and similar qualifications."" The 
state has legislation banning such discriminatory practices. but in practice these 
customs are entrenched. 

Although Brazil has traditionally been more tightly linked to the Catholic 
Church than any other religion. there are no restrictions on the practice of re
ligion. and the government does not take religion into account when making 
political appointments. The V;ltican is seeking to establish a new agreement 
with Brazil to guarantee religious instruction in all public schools and gain 
new tax exemptions. The Catholic Church also has radio stations. but only one 
cable TV station. There are a few Roman Catholic priests in Congress. but the 

hurch places restrictions on their candidacies. 
Evangelic;11 Christian churches have expanded in Brazil since 1960. and 43 

evangelical deputies and senators were elected in 2006. down from 60 in the 
2002 balloting. The practices of some evangelical churches. which are not hier
archicallike the Catholic Church. have come under scrutiny. As noted previously. 
the practices of the large and inAuential1 URD have led to criminal indictments. 

Tile state guarantees the freedom of association and the right of assembly. 
The only restriction on public assembly is the need to request a parade permit 
in .Idvance of m;trches along public thoroughfares; these permits are sometimes 
denied. Protests are common in urban areas. and public demonstrations occa
sionally become tense. especially when a countergroup is present. At times these 
protests become violent and the destruction of property and looting of stores 
ensues. at which point the police intervene. 

Labor unions remain strong in Brazil. especially for industrial workers. 
whose strikes can bring entire sectors to a standstill. The Lula government is 
protective of labor unions and sensitive to their demands. Nonetheless. trade 
unions are not hilly free and independent in Brazil insofar as a specific category 
of workers can be represented by only one union in each municipality. Pressure 
to hreak this singular representation rule faces resistance from labor unions. All 
public and private employees have one day's salary deducted each year as their 
ohligatory "labor contribution." Union organizers are subject to violence in 
rural areas. 
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The Rrazilian judiciary is considered generally independent and imp;trtial. at 
lea t at the federal level. First-level federal judges. who are well trained. are 
recruited by competitive public exams that are free of politic.11 interference. 
Appointll\ents to the federal regional courts. the ST,I. and the Supreme Court 
are by presidential nomination. subject to conhrmation by the Senate. 

/Iowever. the justice system still f:ICes serious problems. particularly on the 
state level. As of August 2009. the CN] was investigating the possible removal 
of 107 federal ;\Ild state judges for corruption. I, After some 15 years of delibera
tion. under pressure from the execmive branch and despite strong opposition 
from the judiciary. Congress finally approved a judicial reform package in 2004. 
This reform established the CN] and an equivalent body for public prosecu
tors. It. Since 2005, rhe CN.! has been reviewing and analyzing the administra
tion of justice in federal and state courts and has suspended some judges. Most 
observers suggest th.1t the CN] has performed well so filf but bces many long
term challenges. 

Presidemial appoimments to the higher federal courts are never rejected 
hy the Senate. Since 2003. for example, Lula has .Ippointed 7 of the II mem
bers of the Supreme Court. Nonetheless. the STF has maintained proper dis
tance and independence from governmem pressures. STF sessions are broadcast 
live on cable television. so the public occasion,llIy witnesses some lively verbal 
exchanges among judges. One such Sp.H occurred in April 2009, when STF 
president Gilmar Mendes was accused hy Judge ]oaquim Barbosa-the hrst 
Afro-Brazili.1Il appoimed to the high court- of destroying Bmzilian justice,'" 
This tmnsparency in STr deliberations has increased public awareness of judi
cial operations and procedures. including conAicts berween judges. 

The execmive and legislative branches generally comply with judicial deci
sions. Members of Congress complain aboU{ intervention by the judiciary to 
"impose" rules. but this occurs in the absence of adequate legislation by Con
gress itself: Opposition parties in Congress frequently contest procedural deci
sions by the ruling bloc via a Direct Action for Unconstitutionality (AD In) at 
the Supreme Court. which is an important tool fl)r combating abusive actions 
by the governmem coalition. Other plaimiHs, including professional associa
tions such as the OAB and state agencies such as the Public Ministry. also make 
eHective use ofAD/ns.4M 

Under Brazil's legal system, accused criminals are presumed innocent umil 
proven guilty- all the way umil the hnal appeal has been exhausted. This system 
permits literally hundreds of appeals and other legal maneuvers that competent 
and high-priced lawyers can string out for years. If the accused is a hm-time 
defend.lIlt. the judge will often grant release during the appeal process. although 
in practice this generally applies only to those of high socioeconomic status. 
Generally, citizens receive a f;Iir and public hearing. but it is rarely timely. All 
defendants have the righr to independent counsel. but rhe poor must depend 
on public defenders. ofwhich there is a shortage in almost all stares. In general. 
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.ederal prosecutors are independent of political manipulation. but this is not 
always the case at the state level. 

The case of Banco Opportunity CEO Daniel Dantas exemplifies the gap in 
justice between rich and poor Brazilians. In July 2008. a .ederal judge in Sao 
Paulo twice ordered his arrest by the federal police. who had been investigat
ing his illegal activities for several months. His lawyers quickly bypassed two 
layers of .ederal courts and went straight to Supreme Court president Mendes. 
who granted habeas corpus after each arrest.49 Most jurists considered Mendes' 
actions- which are not characteristic of the behavior of high court judges
very i rregu lar. 

High government officials and ruling party politicians accused of crimes 
were r.nely prosecuted in the past because of parliamentary immunity for de
puties and senators. as well as the fact that they can only be judged by the 
Supreme Court. This situation changed dramatically after the mensalao case in 
2005. In 2007. Federal Chief Prosecutor Antonio Fernando Souza filed a brief 
at the STF accusing 40 people of involvement in the scandal. To great surprise. 
the STF accepted all 40 cases and determined that federal courts would hear 
each case and take testimony from witnesses. One of the cases accepted was that 
of the formerly all-powerful presidential chief of staff. Jose Dirceu. who was 
forced to resign and was expelled from the Chamber of Deputies in December 
2005.~o 

The Brazilian Armed Forces are under civilian control and since the instal
lation of the 1988 constitution the military has refrained from intervention 
in politics. though it retains strong influence. For example. only in 1999 was 
President Cardoso able to install a Ministry of Defense and relegate the three 
.ormer armed forces ministries to command status. The military very rarely 
becomes involved in domestic security operations. except when convoked 
specifically by state governors to supplement local police activities. In 2004. 
the government created the National Public Security Force (FNSP) coordi
nated by the National Secretariat for Public Security (SENASP) under the 
Ministry of Justice. This .orce is recruited among the best qualified state-level 
military policemen and trained to be a highly mobile group ready for specific 
local interventions. Usually. these actions are to combat drug traffickers. The 
FNSP has been used in four states: Esplrito Santo. Mato Grosso do Sui. Rio de 
Janeiro. and Goias. The FNSP receives specific training in human rights and 
crisis management. Its limited operations since 2005 have been praised for 
efficiency and respect of citizens' rights. especially during the Pan American 
Games in Rio in 2007.~1 

However. control and accountability of regular state-level civil and military 
police are very problematic. In many states. these police .orces become involved 
in local politics. Acting as a corporate segment of the electorate. the police are 
offen able to elect retired officers to state legislatures. who then act as a power
fullobby in support of police units. In some states. public prosecutors and the 
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~ederal police h;lve ;llso discovered corruption schemes aimed at the enrich
ment of senior police officers, usu.llly through over-invoicing service and pro
curement contracts. When discovered, these cases are subject to internal police 
inquests as well as indictments hy public prosecutors. 

Worse yet is the involvement of state police with organized crime in large 
cities sllch as Rio de Janeiro. There, police have created local private militias 
that expel criminals from neighborhoods and subsequently extort and harass 
residents, while imposing exclusive distribution of services such as cooking gas 
and cable televi~ion . According to a study by the Public Policy and Human 
Rights research unit at the Federal University of Rio de Janeiro, in May 2009 
such militias were operating in 171 communities. On July 28, 2009, public 

prosecutors in Rio de Janeiro requested that the judiciary freeze the assets of 
city council member Cristiano Girao, who W;lS arrested ~or links with the com 
munity militia during the 2008 municipal election campaign. ~2 A ~ormer civil 
police chief in Rio de Janeiro, Alvaro Lins, was elected state deputy in 2006 but 
WdS expelled and arrested in August 2008 after investigations revealed that he 
oversaw a broad corruption scheme. \1 It is also common for oH: duty mil itary 
and civil police to have a second job with a private security company; this is 
prohibited by law but tolerated by state allthorities. 

The state gives all citizens the right to own property. Restrictions on for
eign land ownership are a sensitive subject. Foreign investors now own 34.591 
f:trlllS covering 4,038,000 hectares, and the N;ltional Land Reform Institute 
(I NCRA) has requested that Congress restrict land ownership by foreigners in 
the Amazon.~1 The 1988 constitution and relevant legislation guarantee prop
erty rights and contracts, bllt enforcing contracts can be difficult and time con
suming, and there arc typically multiple layers ofconAicting deeds for fJrmland 
registered at local notary's offices. Conflicts involving squatters' rights often 
explode into violence. 

The Landless Workers Movement (MST) is one of the I.trgest and best ar
ticulated civic groups in Brazil. The country began experiencing severe land 
tenure conflicts in the early 19605, but the issue was mumed during most of 
the military regime. In 1984, the MST was born as a Marxist-inspired social 
movement f;\Voring massive land expropriations and distribution to landless 
peas,lIlts. The MST is not registered as a formal organization in Br,lzil in order 
to avoid legal action by its adversaries; rather, it uses front organizations to 
receive don,ltions from the private sector, the Brazilian government, and fC)f
eign entities. Thus, when laws are broken, police and prosecutors indict MST 
leaders individually. The MST's central strategy involves invading and occupy
ing land it deems unproductive in order to ~orce the federal government to 
accelerate expropriations and distribution. Although tile MST leadership has 
never publicly adopted a strategy of violence, fighting frequently erupts during 
their actions. State courts lIsually decree evictions of MST land evasions mther 
quickly, but governors are often reluctant to issue eviction orders to state police 
units. Although the group previously received support from the PT and some 
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scctors of the C hurch , relations with the PT cooled after Lula became president 
in 2003. Between 2000 and 2007, the MST affirms that it led 2,190 invasions, 
with 450.000 bmilies either senled or awaiting settlement.s~ 

Although there are provisions for the land rights of indigenous populations, 
these often conRict with infrastructure projects. In addition. Indian tribes 
are divided into two groups- those who are adequately "civilized" (and thus 
emancipated) and others that remain under the tutelage of the National Indian 
Foundation (FUNAI). Many Indian groups prefer to not be declared civilized, 
but some tribes take advantage of this new status to allow resource extraction in 
their forest areas, oftcn for meager financial return . 

One major battle occurred after the Collor government initiated studies 
for the demarcation of the massive Raposa Serra do Sol Indian reservation in 
the state of Roraima. While demarcation was eflected by presidential decree 
in 2005, it was challenged by the governor of Roraima at the Supreme Court. 
Finally, in a 10-to-l decision on March 19, 2009, the STF decided in favor of 
continuous demarcation of 12 million hectares. This meant that all non-Indians 
(mostly rice growers and three small towns) lost their property rights, and the 
area was exclusively reserved for 18,000 Indians, with financial compensation 
for the former owners. The STF stipulated a number of rules to reconcile native 
and government control, but the decision will serve as a benchmark for the 
other 22 pending cases involving the demarcation of Indian reservations.56 

More generally, the stilte at times expropriates private property for use in infra
structure projects, with compensation arbitrated by the courts. 
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Corruption is a very serious problem in Brazil. In the most comprehensive 
available analysis, Getlliio Vargas Foundation economist Marcos Gon~alves 
Silva estimated that the direct and indirect impacts of corruption cost Brazil's 
economy some US$5 billion per year (0.5 percent of GOP), roughly half the 
US$10 billion in public investments earmarked in the 2006 budget. 57 In 2008, 
Transparency International's Corruption Perceptions Index ranked Brazil 80th 
out of 180 nations with a score of3.5.~R During the Lula period, Brazil's numer
ical score has declined from 3.9 to 3.5, dropping especially sharply in 2006, 
when its score of 3.3 reRected the eHects of the mensalao scandal. 

The government has excessive regulations, requirements, and controls that 
provide opportunities for corruption. Bureaucratic procedures at the local level 
are frequently used by officials to solicit bribes and kickbacks from citizens. 
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In 1987. the government created the Integrated System of Financial Admini
stration (SIAFI). which registers all expenditures by .ederal government units. 
online. every day. Only those with a special password and tmining may operate 
the system. but .or journalists. congressional staH: ;lIld watchdog NGOs with 
access. SIAFI is a very powedill tool. However •• ederal bureaucrats often divide 
expenditures into several slices issued on diHerent days within various layers of 
the bureaucracy. which makes deciphering and monitoring certain expendi
tures more diHicult. Since its inception. SIAFI has developed techniques that 
make detection of such manipulation much easier. Indeed. the OHice of the 
Comptroller General (CGU) uses the database to monitor suspected corrup
tion cases. 

The state still plays a large role in Brazil's economy: in 2008. it was esti 
mated that the government had a 40 percent participation in Brazil's GDP'~" 
Privatiz.ltions have improved since the 1 990s, when such processes were o.i:en 
fraught with corruption and manipulation involving government agents. exem 
plified in the July 1998 auction of giant state telecommunications firm Telebr<is . 
A substantial portion of current state ownership is related to Petrobras. the 
national oil wmpany that is one of the largest state enterprises in the world 
and therdlHe a target of rent seekers. With the discovery of giant new reserves 
that place Brazil among the world's oil heavyweights, Petrobras is set to expand 
considerably over the next decade.M In mid-2009. the Senate installed a CPI to 
investigate "philanthropic" donations made by the firm to NGOs and cultural 
entities linked to the Pl' and allied parties. The CPI will also question the 
mechanism whereby Petrobras and the National Petroleum Regulatory Agency 
(ANP) distribute royalties to municipalities adjacent to petroleum fields. amid 
allegations that towns governed by PT mayors received upward adjustments of 
these royalties prior to the 2008 municipal elections. In addition. opposition 
parties suspect that Petrobras pressured its suppliers to make campaign contri
butions to the PT and allied parties.hl 

In spite of laws and regulations to the contrary. most Brazilian politicians 
use public funds .or their private benefit.101 One recent example occurred in 
Congress. where depLHies and senators receive .our round-trip air tickets per 
month to visit their home states on weekends. Many instead used the equiva
lent mileage .or tickets .or .:unily and friends. In July 2009. the Chamber of 
Deputies initiated 44 investigations regarding the "sale" of these tickets.liI 

Some of the most dramatic cases of private appropriation of public resources 
involve powerful regional kingpins who are elected to Congress and thus gain 
political immunity. Perhaps the most prominent recent example involves the 
three-time president of the Senate and .onner nation;11 president. Jose Sarney. 
According to Vrjll magazine. when first elected Senate president in 1995. he 
installed a "staH' mafia" that has done his bidding ever since.M Sarney and other 
senators allegedly used secret administrative acts (never published in the daily 
record) to hire and fire relatives. cronies. and friends/·j Samey also used his 
inAuence in several cabinet ministries and .ederal agencies to ensure financial 
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gain for his f:llnily's businesses (commanded by his SOli, Fernando Sarney). His 
daughter, Roseana Same}" is the governor of their home state of Maran hao, and 
his son Jose Same}, Filho represents the state as a federal deputy. 

Asset declarations are required from all senior oHici;tls in the three branches 
of government. Candidates for depury and senator must file declarations with 
the election courts. All such statements are open to public ;tnd medi;t scrutiny, 
and the press often questions seeming omissions of assets. 

Since 2003, Lula has unchained the federal police and prosecutors. which 
were restrained under rhe ardoso government, to actively investigate corrup
rion in Brazil. Armed with federal court orders to search and seize, rap tele
phones. requisition call records, and gain access to income tax returns and 
bank transacrions. many corruption schemes involving politicians and their 
allies have been uncovered. However. most politicians are protected by the STF 
trial privilege. The mensalao case-brought before the High Court by a federal 
prosecutor general appointed by President Lula- remains rhe mosr prominent 
exception to such impunity.l,(' As of September 2009. no final verdicts have been 
rendered. 

The government's external control units. which include the CGU and the 
Congress-linked Federal Accounts Court (TCU). discover many violations 
of anticorruption laws and requesr indictments with federal prosecutors, but 
often to no avail. The TCU is composed of nine judges, who serve until the 
mandatory retirement age of 70; one-third are chosen by the president, with 
Senate confirmation. one-third by the Senare. and one-third by the Chamber 
of Deputies. The politicians chosen usually have been recently defeated at the 
polls and are expecred to cover for their respective parries and groups in TCU 
deliberations. On July 27.2009. STF president Gilmar Mendes harshly derided 
the TCU's ineHectiveness ar revealing the wave of corruption. much of ir nep
otism related. sweeping Congress.61 This spate of scandals-especially in the 
Senate was revealed in the press shortly after Jose Sarney was elected Senate 
president in February 2009 and Senator Renan Calheiros. himself a longtime 
target of corruption allegations, became the PMDB Roor leader. 

The rransparency of tax collections has similarly come under question in re
larion to the scandal in which the SRF head Vieira was dismissed on attempring 
to collect back t.lxes from large evaders (see Accountability and Public Voice). 
After a series of personnel shifts and investigations. the episode resulted in the 
resignation of some 60 technicians in the SRF. including 12 top administrators 
who complained about polirical interference.l •s 

In June 2009. 43 federal employees accused of corruprion were dismissed. 
bringing the total to 2.179 since 2003, according to data from the CGU.m 

The Brazilian media gives broad and accurate coverage of corruprion at the 
federal level . but less for smaller states and municipalities. as local media outlets 
are often owned or conrrolled by politicians. In general. at the narional level, 
whistleblowers. anticorruprion acrivists. journalists. and government investiga
tors feel secure in reporting cases of corruption and bribery. alrhough there is no 
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specific federal law protecting them. Ilowever. at the state and Illunicipallevels 
this is not always the case. Education.11 institutions are generally free of corrup
tion and graft regarding admission and grades. 

Citizens' legal right to petition government agencies for information is guar
anteed in Article 5 of the 1988 constitution, as regulated by law. ' 0 However, 
Brazil does not have a comprehensive freedom of information law, although 
sudl a proposal is under delibemtion in Congress. Most government agencies 
mainrain transparency websites that reveal information the agency deems ap
propriate. bur "sensitive" information is not easily available. As seen previously, 
many agencies disguise their expenditures in the SIAFI system. In practice, the 
most powerflll instrument to obtain government information is via ;, formal 
request by a deputy or senator. 

Brazil's annual budget process has several stages, culminating in a detailed 
hudget proposal submitted on August I for approval before the holiday recess 
in December. The elaboration of the budget proposal in Congress is done by 
the Joint Budget Committee (CMO), composed of 31 deputies and II sena
tors and subject to complete rotation of the hotly disputed SpOts each year. 
Although the CMO does hold some public hearings, input from organized 
civic groups is very limited.- I However. a participatory budget mechanism that 
incorporates demands from neighborhood associations is sometimes used at 
the municipalleve!. This system was famously installed by the local PT govern
ment in Porto Alegre, Rio Grande do Sui during four successive administrations 
(1989-2004).-1 Participatory budgeting is used by other city governments, 
though many use it for political cooptation. 

The only derailed source of expenditures by the federal government is via 
SIAFI. The Senate and Chamber of Deputies have oversight committees that 
are supposed to monitor budget implementation. This is diHicult because the 
executive branch-in the name of "austerity"-frequently freezes expenditures 
in specific areas, only to liberate spending later if tax collections permit the avail
ability of fllllds. Although this manipulation is related to achieving the primary 
surplus target, it is one of the mechanisms used by the president to maintain 
cohesion in his congressional coalition?'! 

Brazil's procurement procedures are quite complicated, even when these 
are transferred to online competitive bidding; frequently the result is over
priced goods and services.'" Despite the detailed rules, the press frequently 
carries stories about biased bidding procedures that favor specific suppli
ers, usually enabled via collusion among bidders to divide up the spoils. In 
mid-2006, the federal police revealed the so-called "bloodsucker" scandal, 
in which over-invoiced ambulances were acquired for distribution to local 
governments. with intermediation by federal deputies. Of the 69 deputies 
involved who sought reelection that year, only nve were reelected. 7 ~ The levels 
of corruption in the area of foreign assistance are low, as both foreign donors 
and the Foreign AH;lirs Ministry have quite efficient control and monitoring 
procedures. 
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RECOMMENDATIONS 

• Proportional elections should be changed from open list to closed list for
mat in order to strengthen political parties and downgrade with the impor
t.lIlce of high name recognition and unlimited financial resources. 
Election laws should be changed to prohibit candidates with criminal 
records from running for office. 

• Merit-based civil service requirements should be extended, with the number 
of political appointments made by the president, governors, and mayors 
reduced. 
Congress should pass affirmative action legislation that implements quotas 
fllr university admissions based on the racial and class origin of applicants. 
Government should increase the repression of private militias in urban 
neighborhoods and strengthen mechanisms to ensure that civil and military 
police who participate in such groups are expelled. 

• The government should finalize and implement the demarcation of the 
remaining 22 Indian reserves. 
The use of state enterprises to finance political campaigns should be pro
hibited, with strict accountability imposed in the Regional Election Courts. 
The use of political criteria to select TCU judges should be abolished and 
onl)' technical criteria used. 
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Duncan McCargo 

INTRODUCTION 

CAMBODIA 
CAPITAL: Phnom Penh 
POPULATION: 14.8 million 
GNI PER CAPITA (ppp) : $1,820 

SCORES 2006 2010 

ACCOUNTABILITY AND PUBLIC VOICE: 3.23 2.83 

CIVIL LIBERTIES: 3.36 3.08 

RULE OF LAW: 2.04 1.90 

ANTICORRUPTION AND TRANSPARENCY: 2.54 2.19 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

Cambodia has come a long way since the 1975-79 Khmer Rouge period during 
which an estimated 1.5 million Cambodians out of a population of 7 million 
were killed in one of the 20th centur),'s most appalling genocides. The Khmer 
Rouge were toppled by a Vietnamese invasion, which ushered in a period of 
civil conAict. In 1992-93, peace agreements were implemented under the aus
pices of United Nations Transitional Authority in Cambodia (UNTAC), an 
early peacekeeping and post-conAict reconstruction mission. 

The logistically smooth 2008 general elections, widely hailed as the coun
try's freest and least violent polls to date, were a sideshow that should nor diverr 
attention from the main act: Prime Minister Hun Sen and the Cambodian 
People's Parry (CPP) have been gradually but inexorably tightening their grip 
on power and resources. Indeed, authoritarianism has become normalized in 
Cambodia. 

The CPP entered the 2008 elections as the only significant competitor, a 
very diHerent situation from the 1993 elections. in which the winner was the 
royalist FUNCINPEC party. At that time, Hun Sen became the "second" prime 
minister in a two-headed administration. subsequently seizing power in 1997 to 
ensure his supremacy in the 1998 elections. Following the 2003 polls, there was 
a genuine struggle between the CPP and its major rivals. which brieAy formed 
an "Alliance of Democrats." Hun Sen was unable to form a new government 
for the better parr of a year. By 2008, however, borh the pragmatic royalist 
FUNCINPEC and the populist, nationalist, and staunchly anri-Hun Sen Sam 
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Rainsy Party (SRP) were marginalized well before the election, undermined by 
state harassment and politically-inspired court cases. 

Cambodia's ~ourth general elections therefore marked the culmination of 
a long process by which the CPP has oudoxed the competition and secured 
considerable electoral support. This time, the ruling party won 58 percent 
of the popul.tr vote and nearly three-~ourths of National Assembly seats . A 
border dispute with Thaibnd over the Preah Vihear temple in mid-2008 gave 
Hun Sen a useful opportunity ~or nationalistic grandstanding just prior to 
the elections. The dispute turned violent in both October 2008 and April 
2009, resulting in the deaths of several Thai and two Cambodian soldiers. In 
addition to suppressing dissent , populist demagoguery has been central to the 
CPP's electoral success. 

In recent years. amhodia has become consider.lbly more stable. Viewed 
from the vantage point of Phnom Penh. li~e is more orderly, politics is more 
predictable, the economy has grown remarkably (10.8 percent in 2006, 10.2 
percent in 2007, and .111 estimated 6 percent in 2008),' and crime has declined. 
Although people in more remote rural areas remain overwhelmingly poor and 
powerless, the CPP is ,IS popular as ever in the settled rice-growing villages of the 
central pbins, a result of economic growth .1Ild government patronage programs.1 

Though lacking a formal organiz,ttional structure similar to the Vietnamese 
Communist Parry, the CPP and Hun Sen have established a ~ormidable informal 
network of supporters throughout the country, using district working groups 
to reach from the center to commune chiefs who work closely with loyal, male 
heads of household in every village. District working parties are now very inAu
ential and consult closely with commune councils, giving a more bottom-up 
aspect to the party, but the CPP is still heavily reliant on personal relationships 
rather than institutionalized positions, and the relationship between higher and 
lower levels is consultative and patronizing rather than responsive. 

Cambodia is currently staging the Khmer Rouge Tribunal, a hybrid local
international court intended to bring ~iJrmer leaders of the murderous regime 
to justice. (See box on page 94.) The tribunal has received global media ;men
tion amid talk of an end to the culture of impunity. But while five elderly fig
ures from the 1970s face charges relating to genocide, in 2009 Hun Sen's CPP 
is getting away with a disturbing range of political abuses. Cambodia's elite 
is quietly enriching itself: grabbing huge tranches of land across the country. 
Community leaders, labor activists, and critical journalists who challenge the 
CPP fiICe threats, intimidation, and sometimes violence. 

Despite concerted attempts at donor coordination, the Hun Sen govern
ment has consistently outmaneuvered international donors and thwarted ef
forts to impose governance-related conditions. International aid and assistance 
accounts t{)r more than 50 percent of the Cambodian government's annual 
budget.. Every year, donors issue ritual protestations concerning rhe govern
ment's appalling record on t.ICkling corruption and then proceed to provide 
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even more aid than has been requested: in 2006. US$SI3 million was requested 
and US$7 U million granted; in 2007. US$689 million requested and US$790 
million granted.! Over US$I billion in aid was pledged in 2008. In return. 
donors eventually receive new laws. new policies. and promises of implementa
tion. Meanwhile. the CPP is consolidating its authoritarianism. while average 
Cambodians remain stripped of a sense of citizenship and participation in the 
governing of their country.' The growing role of China as a major aid donor. 
pledging some US$600 million in assistance. has further undermined attempts 
to press for greater democratic governance and transparency. as Hun Sen has 
used China's competing contributions as a bargaining card. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

2.83 

2.75 

2.25 

3.33 

3.00 

Cambodia is a constitutional monarchy. Under the constitution. "Cambodian 
people are masters of their own collntry. All powers belong to the people." 
In pr.\Ctice. although elections have been held regularly since 1993. political 
choices are 1;lrgely dominated by the CPP and an informal power network cen
tered on Prime Minister Hun Sen. Current king Norodom Sihamoni is mostly 
a symbolic ngure and plays a relatively minor role in national politics compared 
to his father. King Norodom Sihanouk. who abdicated the throne in 2004 due 
to health problems. 

The country has a bicameral parliament. consisting ofa Senate and National 
Assembly (NA). The NA's 123 members are elected by popular vote to nve-year 
terms. The government. consisting of the prime minister and a council of min
isters. is chosen and approved by a two-thirds vote in the NA. 

In all general elections held since 1993. multiple parties have contested the 
polls. the secret ballot has been applied. and thousands of international ob
servers have been present. Although the technical aspects of elections have im
proved over time. the integrity of the process has been undermined in a number 
of ways. Opposition parties and their leaders have faced legal and other forms of 
harassment. while political violence has often increased in periods surround
ing elections. The National Election Commission (NE ) has repeatedly taken 
actions perceived as favoring the CPr, while failing to meet legal obligations to 
punish political intimidation and other violations of electoral laws. ' 

In July 2008. Cambodia held its fourth general elections. The regional Asian 
Network for Free Elections (AN FREL) found that although some aspects of the 
election process h;ld improved compared to previous polls-including a reduc
tion in violence- the process as a whole could not be regarded ;IS fair." According 
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to the Committee for Free and Fair Elections in Cambodia (COMFREL), the 
polls rem;lined chdracterized by the presence of partisan election ofliciills, coer
cion, dispilrities in media ilccess, inadequate responses to election violations, and 
voters being turned <tway from polling st<ttions. The opposition SRI' <tnd Hum<tn 
Rights Party rejected the results, ch<trging that they had been "manipulated 
and rigged by the ruling CPP" with the collusion of the National Election 
Committee (NEC).) 

The NEe's performance during the 2008 election process raised concerns 
about partis.lI1ship. This included a decision to allow commune election com
missions. l11an), of them aligned with the Cpr, to tall)' polling results. a measure 
condemned by COMFREL as illegal and likely to lead to controversy. More 
serious were reliable reports that the NEC deleted 585.723 names from voter 
lists during a 2007 revision .lIld fraudulently issued copies ofa form that allowed 
people not on the rolls to vote." 

While opposition parties are permitted in Cambodia and enjoy consider
able public support. the CPP is both popular and extremely dominant. There 
exists no real prospect tll.lt power will rotate in the near future. All 24 provincial 
governors are lo)'al to or supportive of the ruling coalition, as are 98 percent of 
Comillune Council chids, who are charged with voter registration. As a result, 
campaigning fllr opposition parties is difncult in many rural areas considered 
CPP strongholds. 

The 2008 elections saw the virtual demise of FUNCINPEC, one of the two 
main opposition parties, reinforcing the CPP's dominance. The CPP won 58 
percent of the popular vote and 90 out of 123 NA seats. While the SRI' gained 
26 seats (up from 24 in 2003), the implosion of FUNCINPEC lelt non-CPP 
parties extremely marginalized:' The SRI' remains a primarily urban party that 
has been unable to garner significant rural support. It was also weakened when 
several high-profile figures ddected to the CPP prior to the elections in return 
for lucrative advisory posts or following intimidation. 

A number of factors contributed to FUNCINPEe's deterioration. Former 
leader Prince Norooolll Ranarridh was forced out of the part)' elite in October 
2006 as a result of internal divisions exploited by Hun Sen. He subsequently 
f;lCed court cases on charges of adultery and corruption, leading him to tem
porarily Aee the country. Meanwhile, the party's long-standing collaboration 
with the cpp undermined its credibility in the eyes of the electorate as a viable 
alternative. 

The ahility of the cpp to rerain its power has been made easier in part 
by legal changes made in 2006. Constitutional amendments permit a party 
with an absolute majority of parliamentary seats to form a government, whereas 
previousl)' a two-thirds majority W;IS required. The adjustments were made fol
lowing the 2003 elections, when there were unsuccessful attempts to form an 
alternative administration by an anti-CPP coalition. 

EHective regulation of campaign financing is absent, further contributing 
to Cpp dominance of the political arena. There are no legal limits or disclosure 
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requirements on donations to political parties. This has enabled the CPP to de
velop a system of patronage whereby donations from business tycoons help fund 
development projects in rural areas, thereby boosting the party's popularity. 

The 61 -member Senate held its first elections in January 2006. Only com
mune councillors and members of the NA were eligible to vote, however. In 
practice, the Senate performs a largely ceremonial function, with seats serving 
,IS a reward for loyal and wealthy supporters of the regime. 

The NA does not eHectively exercise scrutiny or oversight over the activities 
of the executive.'" The ability of opposition members of parliament (MPs) to 
challenge the government is limited as parliamentary procedures organize MPs 
into groups, meaning that outspoken parliamentarians have their opportuni
ties to speak strictly rationed. The courts are subordinated to the power of the 
executive branch. 

Appointment, promotion, and dismissal of civil servants are neither merit 
based nor transparent. In addition to positions being granted as a way to dis
tribute patronage, some senior posts are reportedly awarded to the highest bid
der. Global Witness describes the method of securing senior positions in the 
Forest Administration as a "job auction," with posts in the provinces sold for 
between US$2,OOO and US$30,OOO." 

Cambodia's community of nongovernmental organizations (NGOs) is large 
relative to the country's size. By law. civic associations are supposed to register 
with the Ministry of Interior, but in practice unregistered community-based 
and informal organizations operate freely. Approximately 200 international 
NGOs, 400 local NGOs. and nearly 600 registered associations operate, cover
ing a variety of social issues including health. poverty reduction. and education. 
NGOs working on such issues enjoy greater freedom and ability to influence 
government policy compared to the relatively small number of human rights
oriented organizations. Nonetheless. although civic groups are occasionally in
volved in policy debates and the drafting oflegislation. new legislation is rarely 
enforced even when passed and ultimately has little impact on addressing social 
problems. 

Numerous local NGOs receive foreign funding without reporting any gov
ernment restrictions on grants or donations. Nonetheless. the government has 
intedered in some foreign-funded programs, as well as issued statements raising 
concerns that NGO activity in the country may face greater obstacles in the 
future. In May 2007. 12 trainee lawyers working as interns at human rights 
and other NGOs in a program supported by the United States Agency for In
ternational Development (USAID) were forced to resign from their internships 
by the president of the progovernment bar association. 12 In September 2008. 
Hun Sen declared in a radio speech that "Cambodia has been heaven for NGOs 
for too long ... the NGOs are out of control ... they insult the government just 
to ensure their financial survival."u As of mid-2009. an NGO law was being 
drafted. Although its text has yet to be made public. some activists fear the new 
bill might be used to curtail their freedom to organize. 
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Adding to such concerns was the July 2009 conviclion in abstentia of 
Moeung Sonn. president of the Khmer Civilisalion Foundalion. (0 a two-year 
jail term on charges of "disinfonnalion" over comments he made suggesting 
lights installed at the ancient temple complex of Angkor Wat could cause dam
age (0 the site . Sonn Aed (0 France in May after the initial charges were tiled. 
thereby avoiding impri onment. H 

In recent years the government has become increasingly in(Olerant of those 
who voice concerns about its human rights record. In 2007. Prime Minister 
Hun Sen described anyone expressing support for the latest human rights report 
by United Nations Speci.,1 Representative Yash Gai as "the vilest person." and 
made a formal complaint abour Gai to the UN secretary-general. Also that year. 
the information minister threatened to expel the Open Society Institute from 
the country over criticisms of alleged mismanagement at the Khmer Rouge 
TribunaL" 

Cambodi;,'s print media are accessible (0 all major parties and present a di
versity of viewpoints as well as criticism of the government. though they reach 
less than 10 percent of the population. By contrast. most broadl.ast media is 
closely linked to the ruling party. and outlets carry little critical news. A major
ity of 141 Cambodian media workers-mostly from print media- interviewed 
in 2007 described media freedom as "somewhat free" (73) or "very free" (21); 
26 said "controlled," and only 1 0 "strictly controlled." If. 

Freedom of expression is enshrined in the Cambodian constitution. How
ever, articles of the 1995 Press Law contradict and undermine such guaran
tees by prohibiting the public.ttion of materi,,1 deemed prejudici,,1 to "nalional 
security "nd polilical stability." The government has also relied on provisions 
from the 1992 UNTAC Criminal Code covering libel and criminal defamation, 
disinformation, and incitement (0 curb critical coverage by the print media. 
Prominent politicians, including governors ;lIId a depury prime minister, as well 
as powerful businesspeople with close ties to the CPr, make extensive use ofdef .. 
amation laws to tile cases against print media for crilical reporting. Since 2006. 
defamation is no longer a criminal oHense; nonetheless, individuals unable to 
pay tines in civil cases lIlay still f.lCe imprisonment. The oHense of "spread
ing disinformation" continues to carry a jail sentence of up (0 three years and 
was used in 2008 to charge a prominent opposition newspaper editor. Hun 
Sen himself brought a defamation action against popular opposition MP Mu 
Sochua. who was promptly stripped of her parliamentary imlllunity and then 
convicted by a Phnom Penh court in August 2009. 17 

Although murders and physical assaults on journalists have declined in re
cent ye;lfs, nine local journalists have been killed since 1994. There have been 
no convktions of those responsible. Shortly before the July 2008 elections. 
outspoken opposition journalist Khim Sambo and his son were murdered; the 
atrack appears (0 have been carried our by contract killers confident they would 
not be arrested, suggesting they had high-level state connections." 
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In a 2007 survey of 150 journalists conducted by the Cambodian League 
for the Promotion and Defense of Human Rights (L1CADHO), 54 percent of 
interviewees reported being threatened with physical harm or legal action. '9 

There is little evidence of state action to curtail or investigate such threats. On 
the contrary, high-ranking officials have themselves threatened journalists. In 
2007. Prime Minister Hun Sen made a personal verbal attack on Radio Free 
Asia reporter Um Sarim. causing him to flee the country for several weeks. 

The government seeks to maximize its influence over media content either 
via direct censorship or more informal measures, such as ensuring that most 
media ownership rests in the hands offigures closely aligned with the CPP. There 
is evidence of direct government involvement in censoring the state-owned tel
evision station TVK.'" Other stations typically have informal "protocols" not 
to report on certain issues or feature particular prominent figures known to be 
critical of the government. In an incident of explicit government interference in 
media coverage, Minister of Information Khieu Kanharith ordered newspapers 
in 2007 to limit reporting about a critical report by Global Witness on illegal 
logging. The minister's instructions had no legal basis. 

The director of one of Cambodia's leading private television stations has 
refused to reveal who owns the Apsara Media Group, rumored to be leading 
members of the ruling CPP. Hun Mana, daughter of Prime Minister Hun Sen, 
runs another leading TV station, Bayon TV.ll The three leading newspapers
R,ul1Iei KfI1llpUc/Jetl, Koh Santepheap Daily, and Kampuchea Thmei Dai~are 
all progovernment; many other newspaper owners have close ties to the CPP. 
The English-language newspapers Cambodia Daily and PhlZom Penh Post carry 
more critical reporting than the Khmer-language press, and some stories that 
first appear in English find their way into vernacular newspaper reporting. Ad
ditional critical reporting can be found on radio, notably the Beehive Radio 
station, which also rebroadcasts Voice of America and Radio Free Asia. The 
authorities have repeatedly denied licenses to other independent radio outlets, 
such as a proposed Voice of Democracy station backed by the Cambodian 
Center for Human Rights. Critical radio stations may be subject to arbitrary 
suspension or even permanent closure, as happened in two cases during the 
Hill-UP to the 2008 general electionsY 

The government uses the media it controls, such as TVK, largely to provide 
official points of view and propagandize on behalf of the CPP. Positive images of 
CPP leaders inspecting rural projects or providing assistance to the poor are sta
ple news items. This style of television news is emulated by private, state-licensed 
stations. Bribery of reporters is widespread; a survey showed that 25 percent of 
journalists knew of cases where bribes were paid for favorable coverage, while 
34 percent were aware of bribes being paid to prevent stories appearing. l

' There 
is no evidence that the state restricts internet access, which remains largely the 
preserve of a small urban elite. I f passed. however. a proposed bill would extend 
some existing restrictions on broadcast media to audiovisual online content. 
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CIVIL LIBERTIES 3.08 

PROTECTION FROM STATE TERROR. UNJUSTIFIED IMPRI SONMENT, 

AND TORTURE 1.63 

GENDER EQUITY 3.67 

RIGHTS OF ETHNIC. RElIGIOUS, AND OTHER DISTINCT GROUPS 3.00 

FREEDOM OF CONSCIENCE AND BELIEF 4.33 

FREEDOM OF ASSOCIATION AND ASSEMBLY 2.75 

The Cambodian constitmion codifies an impressive set of human rights, in 
cluding those in the UN Charter and Universal Declaration of (Iuman Rights . 
Cambodia ratified the United Nations Convention against Torture in 1992 and 
its adjoining optional protocol in 2007. In practice. however. there is little pro
tection from abuse by either state or nonstate actors due to shortcomings in the 
court system and a preva iling culture of impunity. 

Police routinely torture detainees during the initial stages of investigation in 
order to fi.m.e confessions, according to reports from local NGOs and I-Iuman 
Rights Watch . Cases of .Irbitrary arrest and detention continue to be reported, 
with the Cambodian Human Rights and Development Association (ADHOC) 
investigating 85 such c.lses in 2008." Large numbers of sex workers, homeless 
individuals. bcgg,trs • . lIld drug addicts are reported to be held in government
run "soci.11 rehabilitation centcrs" following detention in police roundups; 
NGOs have documented cases of detainees beaten to dcath or raped. Following 
the exposure of the bcilities in June and Septembcr 2008, some detainees were 
released. 

Prison conditions are poor and, due to overcrowding. appear to be wors
ening." Inm,ltes oftcn lack access to fresh water and basic medical facilities. 
while some h.lve reportcd being subject to torture. "Welcome beatings" for new 
prisoners by guards and trusted inmates (known as cell leaders) are common . In 
some prisons, guards have delegated many of their duties to cell leaders. while 
others demand bribes in exchange for allowing relatives to visit inmates, '" 

Prior to 200 . pretrial detention was limited to six months, though the au
thorities frequently Homed the requirement. During the summer of2007. a new 
criminal procedure code carne into force and was hailed by some observers as an 
important step forward . However. under the new code, pretrial detention for 
felonies is permissible for up to 18 months. More broadly, an analysis of the code 
by L1CADI-IO questioncd the degree to which it was an improvement, finding 
the amendments introduced to be cithcr nemral or negative in outcome. 

Political opponents and other peaceful activists are regularly subjected to 
attack. and extrajudicial killings by security forces continue. In 2008, ADHOC 
investigated 40 instances of murder committed by the security forces or gov
ernment officials; six of the victims were political activists .r Iluman rights 
defenders involved in land disputes are also regularly targcted with violence and 
threats . Impunity remains the norm in such cases. 
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Abuses by nonstate actors. such as illegal land seizures by wealthy individu
als. remain widespread. The state takes little action to protect citizens or pun
ish perpetrators in such cases. Partly reAecting the ineHectiveness of the court 
system. mob killings and vigilantism have also emerged as a serious problem. 
le.lding to 17 deaths in 2006. Such incidents have since declined. although the 
aurhorities have taken little action to investigate previous killings or arrest per
petrators. Guns. including AK-47 assault riAes. are readily available and widely 
used by criminals and gangs. Rival youth gangs regularly fight turf battles on 
the streets of the capital Phnom Penh. In March 2009. the Cambodian govern
ment reported that crime had fallen by 20 percent in 2008. but these statistics 
have been disputed by NGOs.l' 

Cambodia has three existing human rights bodies. while the establishment 
of a new National Human Rights Commission was announced in 2006. The 
independence and impartiality of the existing committees remains questionable. 
however, as they are under the authority of the National Assembly. the Senate 
and the government. all of which are dominated by the Cpp. As of mid-2009. 
the new body had yet to be established as the government repeatedly postponed 
passage of a law outlining its mandate and authority.l') In practice. most inves
tigatory and advocacy work on human rights issues is done by NGOs, notably 
ADHOC. the Cambodian Center for Human Rights. and L1CADHO. 

The state generally addresses issues related to women and minorities in re
sponse to international pressure from donors and NGOs. Women's issues are 
given a weak voice through the Ministry of Women's and Veterans' AHairs. 
Cambodia ratified the Convention on the Elimination of Discrimination against 
Women (CEDAW) in 1992, but has not passed other antidiscrimination legisla
tion . Several more recent laws, including the 2005 Law on the Prevention of 
Domestic Violence and the Protection of Victims. contain provisions that con
travene CEDAW principles. 

A 2007 study by an NGO coalition found Cambodia's laws to be, "severely 
lacking in protective measures and guarantees of equality for women in Cam
bodi.t"; existing legislation was found to contain discriminatory or inadequate 
provisions. including those related to marriage, domestic violence. and rape."o 

As with many Cambodian laws. legislation protecting women and punishing 
oHenders is inadequately enforced. reportedly contributing to an increase in 
violence against women and child rape: 20 to 25 percent of Cambodian women 
are estimated to have been victims of domestic violence.-II In some cases. police 
have reportedly released offenders in exchange for bribes.ll Women remain 
significantly disadvantaged economically and socially. lagging behind males in 
access to education and health care. There is no evidence of significant govern
ment efforts to prevent gender discrimination in employment. 

Trafficking of women and girls. both within the country and from outside. 
primarily for work in the sex trade. remains a serious problem. A new Law on 
the Suppression of Human Trafficking and Sexual Exploitation was adopted 
in 2008 but has yet to be effectively enforced. Despite the new legislation. 
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ADHOC reported a 38 percent increa e in trafficking cases in 2008." According 
to ;lIlorher report. law en~orcemeIH agencies have potentially distorted anti
trafficking st.lfistics by conAating mea ures taken against ordinary sex workers 
with attempts to "rescue" trafficking victims.:" 

Most Cambodians would idellti~' themselves as ethnically "Khmer," though 
the country is home to several minority group, including populations of both 
immigrant .lIld transgenerational C hinese, Vietnamese, Thai. various "hill 
tribes," and Cham Muslims. No specific legislation outlaws discrimination based 
on ethnicity or religion. and government policies .Ire characterized by ambigu
ity and confusion. For example, Cham Muslims, who number approximately 
.100,000. ;lfe not classed by the government as a minority, although many do 
not speak Khmer .IS a first language. II Public discussion of the Vietnamese and 
Chinese minorities is politically sensitive and problems filcing these communi
ties receive little governmeIH attention. 

The rights of non-Khmer ethnic minorities, who constitute 10 percent of 
the population. are inadequately protected. They suffer from discrimination 
related to citizenship. residency. electoral participation, access to education and 
health care, and control over natural resources. Ethnic minority languages have 
also come under threat from government assimilation policies, including decen
tralization reforms th.lt restrict non-Khmer speakers from represellting their 
communities in local st.lte institutions." The government has recently prepared 
new sub-decrees ostensibly aimed at assisting indigenous populations, especially 
those in the highland regions. where an estimated 220.000 people reside . These 
have proven controversial, however. Although they potenti.llly offer indigenous 
communities collective land titles. NGOs have criticized the decrees as provid
ing insufficient guarantees to enforce such titles. I n practice, indigenous groups 
continue to suHer from extensive land grabbing and occupy a marginalized 
place in Cambodian society. 

Cambodi.1 has a significant disabled population. including some 40.000 
amputees injured by landmines. A Law on the Protection Jnd Promotion of the 
Rights of Persons with Disabilities was approved by the Council of Ministers in 
February 2008, bur has yet to be ratified by the NA. 

Buddhism is the state religion and the constitution provides for religious 
freedom. Most Cambodians are Theravada Buddhists. and citizens are generally 
able to practice freely. though discrimination against Cham Muslims is wide
spread. Since the 1 990s. the government has tightly controlled senior monastic 
appointments within Buddhism through the Ministry of Cults and Religious 
AH:lirs. Khmer Krom monks from Vietnam residing in Phnom Penh have been 
subjected to official harassment when trying to organize peaceful protests in 
support of religious freedom in Vietnam. One prominent monk. Tim Sakhorn, 
was defrocked and deported in June 2007. 

The constitution recognizes the right to freedom of assembly and to form 
trade unions. In practice. labor leaders have regularly faced intimidation and 
extrajudicial killings. In Febru .. ry 2007. unidentified assailants shot dead Hy 
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Vuthy. president of the Free Trade Union at Suntex in Phnom Pehn. In 2008. 
the International Labor Organization expressed concern at the level of violence 
directed at union leaders and the lack of official eHorts to investigate and punish 
those responsible. including in Hy Vuthy's caseY 

Although the Cambodian constitution protects the right to strike and (0 

peaceful demonstration, police and military forces routinely suppress protests. 
According (0 one estimate, 108 of the 155 peaceful strikes and demonstra
tions that took place during 2008 were met with excessive force.'" As a result, 
civic groups have urged passage of a "demonstration law" clarifYing the right to 
protest, and the government has introduced such a bill. Critics have raised con
cerns. however, that the current draft is poorly worded and restrictive, requiring 
official permission for protests. It nonetheless appears to be on the verge of 
being enacted .• '/ 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

1.90 

1.20 

2.00 

1.75 

2.67 

Cambodia's legal system is based on the relatively liberal constitution drafted 
during the UNTAC period, as well as a provisional UNTAC legal code designed 
for a postconflict society and intended to be temporary. A new French-backed 
civil procedure code was issued in 2006, and a new Japanese-backed criminal 
procedure code came into eHect in 2007. Problems of inconsistency between 
these various frameworks plague the system. While the justice system has grad
ually improved in various technical ways- judges and prosecutors are more 
knowledgeable and articulate, as well as more assertive in their relations with 
the police-entrenched patterns of political interference continue to under
mine the rule of law and contribute to courts being held in low public regard. 

According to former UN special representative Yash Gai, "the institutions 
charged with implementing the rule of law [in Cambodia] are very weak and 
subordinated to the government," while people fear courtS as "sites of injus
tice." '" The judiciary lacks independence and is marred by inefficiency and 
corruption. Judges. prosecutors, and court clerks are pressured to join the rul
ing party and (0 campaign for the CPP during elections. Almost all judges 
and prosecu(Ors are CPP members'" which has facilitated the CPP's use of the 
courts in recent years to pursue political vendettas against its opponents. In 
2005 opposition party leader Sam Rainsy was convicted on charges of defaming 
Hun Sen, and in 2006 and 2007. FUNCINPEC leader Norodom Rannaridh 
was charged with corruption and adultery. The use against Rannaridh of a new 
law criminalizing adultery shortly after it was passed raised concerns that the 
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legislation had been promulgated with the aim of rargeting opposition politi
cians. There is very linle sense that the government is expected £0 comply with 
coun decisions . Rather, the government ha on numerous occasions pardoned 
opposition politicians as pan of a political deal ~ollowing their conviction under 
dubious circul1lsrances. Such high-profile cases illustrate larger panerns of CPP 
inter~erence in the judiciary, rein~orcing perceptions that the couns serve as a 
£001 of the execlilive. 

The Supreme Council of the Magisrracy is, by law, responsible ~or appoinr
ing judges .lIld monitoring judicial conducl. I n practice. however, this body 
lacks the power £0 punish misconduct, while appoinrmelll and promotion 
processes are characterized by corruption and political inrer~erence. A rotation 
system introduced in 2005, ostensibly to reduce corruption in the judiciary, 
seems to be ~i.lIlctioning more as a ~lmn of punishmelll ~or those who fall out 
of political f~\Vor than as an impartial accountability mechanism. A new code of 
conduct ~i.)r judges was issued in rebruary 2007, but has so f~tr proved ineffec
tive. Membership in the bar association, a requiremenr ~()f lawyers and judges, 
has become difficult for some to gain; under the currelll CPP-aligned bar asso
ciation presidelll, many applications have been frozen, apparenrly for political 
reasons:" 

Many judges have no formal legal qualifications, and some. including sev
erall1lembers of the Supreme Coun, have only an elemenrary school education. 
The Australian governmelll has invested heavily in funding training through 
the Royal School of Judges and Proseclllors, yielding some positive results. 
Nonetheless, the ultimate impact of such programs on strengthening the rule of 
law remains constrained by the significanr political and economic pressures that 
routinely inAuence decisions. 

There is extensive evidence of biased judgments and failure to observe es
tahlished legal srandards in a range of cases, most notably in land disputes.1J 
Although guarallleed under the constitution. the presumption of innocence and 
the right to counsel are often disregarded. A lack of transparency also plagues 
the system; journalists interviewed in a recenr survey reported that courts were 
the government agency from which obtaining in~ormation was most difficult:'·' 
Judges and prosecutors continue to struggle to exercise duthority over the judi
cial police, a speci.tl branch of the force mandated to arrest and investigate 
serious crimes. The judicial police at times act as a "second court," working to 
check the power of the judiciary on behalf of the government.'-

In 1997, Hun Sen and the crr seized power in a de facto military "coup. " .1(, 

Since then, the security ~orces h.\Ve remained highly politicized, with control 
concentrated in the hands of the prime minister as a maner of personal loyalty 
rather than democratic institutional oversight. Hun Sen also maintains what is 
effectively a private army of highly-trained troops: his 4,000-strong Bodyguard 
Unit and a 2,000-strong military force known as Brigade 70: -

Police and soldiers are widely believed £0 tolerate, or be involved in, the trdf:' 
flcking of gilliS, drugs. and people, as well as other crimes. As part of a study of 
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illegal logging practices, the international NGO Global Witness stated that the 
"RCAF [Royal Cambodian Armed Forces) has continued to operate more as an 
extended crime syndicate than as a ddence force ."'" Security ofncials have occa
sionally been charged and convicted for abuses of power, notably former Phnom 
Penh police chief Heng Pov and several of his subordinates. Nonetheless, such 
prosecutions generally reAect a fall from grace politically, while those who retain 
close ties to powerful politicians remain immune. 

Respect for human rights among members of the security forces remains lim
ited, and according to Human Rights Watch, impunity h:>r violations has been the 
norm since the 1997 "cOUp."'I" One human rights group gathered 145 accusations 
of torture by law enforcement and state on,cials between 2000 and 2005, with a 
conviction secured in only one case. In four cases between May and September 
2008, off-duty police ofncers or military personnel opened nre on innocent peo
ple for apparently trivial, nonpolitical reasons. Although the shootings resulted in 
deaths and injuries, the officers in question escaped prosecution.'" 

Land owner hip was voided by the Khmer Rouge during the 1970s. Since 
its ddeat in 1979. land titles have been selectively- and with dubious legal 
basis- reinvented in ways that typically enrich powerful elites at the expense 
of the country's poor majority. Nearly one million hectares, or 5.2 percent of 
Cambodia's total land, has been granted to well-connected business groups for 
pl,lIltations or other forms of economic development over the past 15 years.s, 

Meanwhile, 80 percent of citizens with land in rural areas have no title deeds,sz 
which has facilitated the growing scourge of land grabs across the country. 
Confiscations routinely occur without adequate notice or compensation and 
are often accompanied by violence or intimidation meted out by hired thugs or 
security forces . The state has done little to curb this trend, although some small 
tracts have been allocated to poor farmers under the legal mechanism of "social 
concession land ." Ethnic minority groups have been particularly disadvantaged 
by land disputes . Suspicious land purchases and evictions have also occurred in 
urban areas. including Phnom Penh. In late 2008, the city's historic Renakse 
Hotel was forcibly closed by well-connected businesspeople hoping to "rede
velop" its prime location. Also during the year, over 4,000 families faced dis
placement as Boeung Kak Lake was turned into a landhll site. Some ministers 
have reportedly sold the downtown locations housing their ministries to prop
erty tycoons. In total, forced evictions in Phnom Penh and elsewhere affected 
over 27,000 people in 2007.') 

The Cadastral Commission, created in 2002, is technically charged with 
mediating land disputes. However. the more recently created National Author
ity for Land Dispute Resolution (NALDR) has overlapping powers. The ex
istence of both bodies undermines the jurisdiction of the courts over questions 
of land ownership. The UNTAC-era 1992 Land Law outlines standard inter
national legal principles for land use and holding, based on the notion that 
"Cambodians have the full right to possess and to use the land." S1 In practice, 
however, the law is often manipulated or altogether disregarded by officials." 
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Increased wurt fees, introduced under thc 2007 Code of Civil Procedure, 

further impede poor Cambodians' ability to pursue legal avenues in order to 
defend their 1.lI1d rights. Moreover, some community representatives have been 

charged with crimes as apparcnt punishments tor land rights advocacy. In 2007, 
Siem Reap community leader So Socheat was charged with battery and destruc

tion of property. Despite a lack of evidence linking her to any criminal behavior, 
she was convicted on the grounds that she was a "ringleader" and sentenced 
to eight months in jail. Ii· In September 2009, the Cambodian government 

THE KHMER ROUGE TRIBUNAL AND RULE OF LAW IN CAMBODIA 

In Fehruary 200M, the Extraordinary Cham hers of the COUrts ofCamhodia 

(ECCC), popularly known a~ the Khmer Ruuge Trihunal, hegan hearing 
I:vidence ag,linM the hr~t 411' five ddcndallls. The trihunal is a hyhrid inter

national-local court, cre,lH:d with UN ~upport and funded hy a numher 

of donors (nOlahly Australia, the Europe;1Il Union. and Japan). 
Thl: ddcndallls scheduled III ~tand trial ti,r egregious rights violations 

cOITuniunl under the Khmer Rouge regime arc Kaing Guek Eav, also 

known as Ouch (limBer head of the 5-21 jail and lOrture center), Nuon 

Chea (l.hief ideologist and parliamentary president unuer the Khmer 

Rouge), Khleu 5amphan (fimner presilk·nt), leng 5ary (timner lim:ign 
minister) , anu his wile, leng Thirith. 

5upponers of the trihunal ;lrgue that prosecuting leading hgures from 

the Khmer Rouge will serve the illlerests of justice and reconciliation. 

Perhaps more impnn;lnt, the trihun;ll will chalknge Camhodia's cuhun: 
of impunity ;lnd set ;1 new national st;lnt!;lrd li,r impartiality and good 
governance. ,. 

Criti s ol' the trihunal argue that the process is deeply flawed: ,K too tew 

ddcndalll' have heen l.harged; the Camhodi;ln m;ljority judges may t;ICe 

politic;ll pressures impo~sihlc to resiM when deciding their verdicts; the trial 
is not heing LOmplcmentnl hy other olllreach ;lnd reconciliation activities; 

the trihunal i, generating limited .\wareness inside C;ll1lhodia; the process 

is stirring up di~turhing .lIld tmumatic melllories ;lmong a significant sec

t ion of the population; the adl1lini~lration of the court is chamcterized hr 
pervasive corruption; and the Hun Sen govcrnment is crnically exploiting 

lhe trihunal to divert allemion from, and III a degree jU~1 iry, its growing 
auth()ritari;lIlism . 

Ti, lfate there are lew signs that the ECCC is having a positive exelll

plar eflect on the wider Camhodian justice system. Indeed, the court's 
It)reign Lo-prmeculllr. Rohert Petit, cited govefllmelll allempls (0 inter
lere in the trihunal's proCl"Cllings as "vcry disturhing" when he quit his 

position li)r personal reasons in June 200'). 
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announced that it was unilaterally terminating the World Bank's US$24 mil
lion land re-titling program. Donors had demanded that the government end 
forced evictions until transparent land dispute mechanisms had been created. 
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Corruption and abuse of public office for private gain are endemic. permeating 
nearly every aspect of public life in Cambodia. Cambodia was rated the third 
most corrupt country in Asia by the Political and Economic Risk onsultancy 
in 2009, <' I and ranked I 66th Ollt 180 in Transparency International's 2008 Cor
ruption Perceptions Index. The bureaucracy is cumbersome. politicized, and 
opaque. Citizens are routinely required to pay bribes to access public services. 
The economy is predominantly cash based, with only a small percentage of 
tr.lnsactions passing through the banking system, further facilitating corrup
tion. Recent years have seen some improvements in revenue collection pro
cedures and reduced corruption in certain ministries. However, such changes 
have been piecemeal and largely overshadowed by almost complete impunity 
for corrupt practices among both high- and low-ranking officials. 

Opportunities for state corruption are extensive. particularly in the extrac
tive and natural resource industries, such as petroleum, gas. and logging. In 
.tn extensive 2007 study of the logging industry, Global Witness warned that 
"Cambodia's extractive industries are exhibiting early warning signs of klep
tocratic state capture. "(.n The organization characterized the informal business 
and power networks surrounding Prime Minister Hun Sen as a "shadow state." 
The study found that corruption in the forestry industry was not confined to 
isolated officials but involved a systematic policy of extortion ordered and con
trolled by senior Forest Administration and military police personnel.'·1 The 
C.ullbodian government has responded to such allegations with vilification and 
censorship but has failed to oller evidence that might rebut Global Witness's 
meticulously researched assertions. 

I n the petroleum industry, contracts are often drafted on an ad hoc basis, 
undermining consistency and f;teilitating kickbacks. "Signature payments" by 
foreign companies to the government at the time oil contracts are signed are the 
norm. The government has not made public the amount of revenue received 
or how it has been spent, raising doubts as to whether it found its way to 
the Cambodian exchequer at all. Following the discovery of additional oil and 
gas reserves in recent years, the potential for high -level corruption is likely to 
increase in the short and medium terms. 
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Although the government has been working on anticorruption legislation 
since 1995 and has repeatedly promised donors the promulgation of such a 
law. it has yet to pass one. In August 2008. the government pledged {Q present 
the draft bill to the NA. ~()lIowing approval of the new penal code; as the latter 
piece of legishltion has also been long delayed. the anricorruption bill is not yet 
under parliamentary consideration . Without anticorruption legislation clearly 
delineating conRict of interest requirements. many c.lbinet members, senior 
civil servants. and military officers continue to pursue business interests in fields 
that also bllunder their policy purview. 

No legislation requires the declaration of assets or contains other financial 
disclosure provisions. I n~{mllation aboU{ the identity of concession holders in 
major industries such as timber and petroleum-including the names of com
panies and their owners- is also often concealed from the public. 

No independenr anticorruption agency exists. Pervasive corruption within 
the judiciary hinders its ability to provide eHective oversight of the government 
or recourse to \·i({ims.lwo bodies-the Ministry of National Assembly-Senate 
Relations ,md Inspection and the Anti-Corruption Unit of the Council of 
Ministers- 'He mandated to combat corruption. However. these bodies' close 
relationship to the crr and limited resources severely restrict their ability to 

fulfill their roles dh~ctively:·l 
The N.ltional Audit Amhority (NAA) was created in 2002 and given the 

authority to audit ministries and government institutions. Although by law it is 
to report to parliament. its monthly budget alloC<ltions deri ve from the govern
ment. rendering it susceptible {Q executive influence. In recent years it has con
ducted some audits and sta~r have received technical training; however. none of 
its reports have been made public. despite legal stipulations mandating such dis
closure.'o! In some instances. government agencies tasked with overseeing certain 
industries h'l\'e used their authority to extort payments from those under super
vision. According to Global Witness. officials from the Forest Administration 
have used their increased eHectiveness at detecting iIIeg,11 activities to extract 
payments from perpetrators in exchange ~i.lr not prosecuting them.'" 

Rhetorical commitments from Prime Minister Hun Sen to pursue an anti 
corruption policy have not been matched with .ICtion and government officials 
continue to enjoy almost complete impunity. With the exception of a small 
number of token convictions of judges and prosecutors on bribery charges. tew 
officials have been investigated or prosecuted ~or corruption in recent years.'" 

Although allegations of government corruption receive some coverage in 
the print media. newspaper editors report that seW·censorship related to high
level corruption remains COllllllon. Corruption-related stories rarely appear on 
television. which is closely controlled by the government and is the primary 
source of in~ormation ~or Illuch of the population. In 2007, the government 
engaged in extensive eHons to limit circulation of the above-mentioned Global 
Witness study. In early Junc. the Ministry of In~ormation ordered the confisca
tion of print copies of the report and directed newspapers to cease reproducing 
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its contents. In addition , anticorruption activists and journalists risk harass
ment and physical attacks when investigating illegal activities by officials or 
powedlll private acrors, particularly in rural areas. 

The educational system suHers from pervasive corruption, with 30 percent 
of parents estimated to make regular unofficial payments to teachers. A 2005 
nationwide survey reported that education-related payments accounted for 
more than half of the annually reported number of bribes paid. The problem is 
worse in urban areas; extra payments ro teachers are the norm in most Phnom 
Penh primary schools. 

Public access ro government information remains poor. No freedom of in
formation legislation exists. although a draft is under preparation with donor 
support. Some observers have raised concerns, however, that the new law might 
be used to legalize certain restrictions on free expression. Under Cambodia's 
1995 Press Law, journalists may submit written requests for information ro 
government officials, who 'lre obliged to respond within 30 days or explain why 
they c.lnnot provide the information; however, there is no sanction for officials 
who deny access. While some journalists have sought to use this provision to 
obtain official documents, most are reluctant to do so because the process may 
involve requests for bribes in exchange for information, is unlikely to elicit use
hll infiumation, and could expose them to charges of defamation if they were 
to uncover and publicize official misconduct. 

Given the relative strength of the executive and CPP dominance of the 
National Assembly, parliamentary oversight of government operations is lim
ited. Cambodia received a score of 11 percent on the 2008 Open Budget Index, 
indicating that the government provides scant information to the public about 
budget and financial activity during the fiscal year.'" Scrutiny of the budget is 
hasty, performed behind closed doors, and not subject to thorough review in 
either the NA or the Senate."; The government's budget proposal is not made 
available to the wider public until after its adoption by the legislature and 
promulgation by the king. 

Public procurement procedures are notoriously corrupt; a 2007 World Bank 
Enterprise Survey found that nearly 80 percent of firms interviewed reported 
being expected to provide a gift in order ro secure a government contract! ' Such 
contracts are typically awarded via a minimally open bidding process. 

A large percentage of the national budget is derived from foreign aid. Such 
international donor hll1ds have also been susceptible to embezzlement and cor
ruption. The UN's World Food Programme fired a number of Cambodian staH' 
in 2005 over irregularities. while the World B.lnk has found evidence of misused 
and misrouted funds in 43 of its contracts in Cambodia."" The British govern
ment's Department for International Development (DFID) recently announced 
its intention to terminate US$30 million in annual aid to Cambodia by 2013. 
Officially, the decision was based solely on internal agency priorities and a belief 
that development aid could be better deployed elsewhere, but Cambodia's poor 
record on governance and transparency did nothing to help matters.-U 
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RECOMMENDATIONS 

• In the process of drafting an NGO law. ensure th.lt any legislation passed 
meets international standards for protecting freedom of association, includ
ing enabling local civic groups to freely receive financial support from for
eign development agencies. 

• In order to improve media freedom, revoke the 1992 UNTAC law govern
ing freedom of expression; abolish the existing criminal oHences of defa
mation, disinformation, and incitement; and grant operating licenses to 

independent radio stations. 
To betrer protect the property rights of small I.lIldholders. accelerate the pro
cess of gr.lIlting title deeds to rural owners, daril). the delineation of man
dates of the Cadastral Commission and the National Authority for Land 
Dispute Resolution, and abolish court fees in cases related to land grabbing. 

• Accelerate and improve enforcement of the 2008 Law on the Suppression of 
I-Iuman Trafficking and Sexual Exploitation. 

• Initiate action to depoliticize and professionalize the judicial system, includ
ing by granting the Supreme Council of the Magisrracy the authority and 
autonomy to appoint judges, monitor misconduct, and remove justice offi
cials who engage in unethical behavior. 

• Enact anticorruption legislation that replaces existing bodies with an inde
pendent agency mandated to remove oHidals involved in corruption and 
initiate prosecutions. Provide the anticorruption agency with a mixture of 
local staff and advisors seconded by international organiz.1tions. 
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INTRODUCTION 

COTE D'IVOIRE 
CAPITAL: Yamoussoukro 
POPULA nON: 21.4 million 
GNI PER CAPITA (ppp): 51,580 

SCORES 2006 2010 

ACCOUNTABILITY AND PUBLIC VOICE: N/A 2 .39 

CIVIL LIBERTIES: N/A 2 .86 

RULE OF LAW: N/A 2.44 

ANTICORRUPTION AND TRANSPARENCY: N/A 2.02 

(scores are based on a scale of 0 to 7, with 0 representing weakest 

and 7 representing strongest performance) 

Since the end of the civil war that devastated Cote d'ivoire benveen 2002 and 
2007, the country has been relatively peaceful. Events have taken place that 
would have been unimaginable several years ago, including the dismantling of 
the buffer zone dividing the country's north and south, the granting of identifi
cation papers to millions of previously disenfranchised northern residents, and 
the formation of a government of national unity bringing together top leaders 
on opposite sides of the conAict. Nevertheless, the country colltinues to be led 
by a president with an expired mandate, and the prospects for peaceful demo
cratic development in the near future remain fragile. Distrust and corruption are 
defining features of the political landscape, both government and rebel forces 
continue to purchase arms, and youth militias intimidate and attack critics of 
the president. Meanwhile, geneml elections have been repeatedly postponed. 

Cote d'ivoire gained independence from France in 1960. That year, Felix 
Houphoet-Boigny was elected unopposed and became the country's first presi
dent, subsequently ruling the country in authoritarian fashion until his death in 
1993, though limited multiparty politics were introduced in 1990. During the 
Houphoet-Boigny regime, Cote d'ivoire, with its large-scale cocoa production, 
was one of the most economically prosperous countries in Africa. Following 
Houphoet-Boigny's death, Henry Konan Bedie ruled until December 1999, 
when he was overthrown in a bloodless coup by General Robert Guei. Guei 
governed only until 2000, when Laurent Gbagbo emerged victorious from 
flawed presidential elections. Gbagbo has ruled the country since, although his 
elected term technically expired in 2005. 

The mid-1990s were characterized by a rise in nationalist discourse and con
Aict over the concept of ;"0;1';1(, or who should be considered a "true" Ivorian. 
Revisions to the 1995 electoral law and a new constitution that came into 
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eHeet in 2000 pl.lCed limit.ltions on citizenship and participation in elections. 
including restricting presidenti.11 eligibility to individuals with two Ivorian par
ents and no other previous nationality. t Such arrangements excluded Alassane 
OuaHafil. a Muslim opposition candidate who would have formed a formidable 
rival to Bedie and Gb.lgbo h.ld he been permitted to run . The move contrib
uted to growing mistrust ;Ind conRict between diHcrent social communities. 
particularly hetween the largely Christian south and e.lst and the predomi
nantly Muslim north, where llIany residents arc descend'lnts of migrants from 
nearby countries brought in to work in the cocoa sector. Adding to northern 
resentment were anti-immigr.ltion poli<..ies and the promotion of a nationalis
tic, xenophobic discourse by state-run media and government-affiliated youth 
organ izations. 

The 2000 eleuions pitted Geneml Guei against Gb.lgbo. as Ou.ltarra and 
Bedie were b.med from participation . While Gbagbo was declared the victor, 
severe post election violence hroke out, with multiple aHacks against "non
Ivorians," including individuals who had lived in the country fi.lf decades, caus
ing the deaths of hundreds of Llvili.lIls. The animosity cominued to escalate and 
in 2002 erupted in an .1fI11ed uprising and f;liled coup attempt by soldiers led by 
Guillaume Suro, rhe Roman Catholic leader ofthe Patriotic Movement of Cote 
d'ivoire. Guei was killed in Abidjan immediately. Rebels took over the north 
and called fl.lr Gbagbo's removal while also clashing with southern loyalists. 
Northern f;\Ctions and arllled groups in the west united under the le;tdership of 
Soro to form the New Forces (FN). The conRict quickly evolved imo a full-sc.lle 
civil war as the I~N took over much of rhe north, leaving the country divided 
in two. The south would subsequently be governed by Gb;tgbo's government. 
while the north remained under FN comrol and featured parallel military and 
administrarive governing structures called "com zones." A huHer zone patrolled 
by over 12.00() Prench and United Nations (UN) peacekeepers was created to 
separJte the two sides allli prevent further bloodshed. 

rive peace agreements were brokered between 2003 and 2007. but none 
took hold ;tS the country remained deeply divided between north dnd south. 
with periodic spurts of violence between rebel and governmem forces . Hundreds 
(thousilllds by some coums) ofIvorians died and 750,000 were displaced. while 
torture. rape. and extr;tjudicial killings. often targeting specific ethnic groups. 
were widespread. The large number of immigrants in C ote d ' lvoire, reports of 
Liberian mercenaries participating in the fighting, and accusations that Burkina 
Faso was supporting rebel forces even led to fears that the conRict would spread 
into a regional crisis. 

The Ivorian government and the FN brokered the Ou.lgadougou Peace Ac
cord (OPA) in March 2007. The peace agreement put a formal end to the 
conRict and outlined a path ~(lf\vard, including the establishment of a govern
ment of national unity that would oversee democratic elections. the granting of 
identification cards to millions of residents. disarmament. and reestablishment 
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of state authority throughout the entire country. In a dramatic warming of rela
tions between the conRict's protagonists, Soro became Gbagbo's prime minister. 
and the two have since shared power. 

Although conditions in both halves of the country have improved signin
cantly since the signing of the OPA, the situation remains fragile and a return to 

armed conRict is not inconceivable. Elections have repeatedly been delayed. A 
culture of impunity continues to dominate the political landscape, while a pro
liferation of small arms fuels further rights abuses. Democratic civilian control 
over the security forces is weak, and parastatal armed groups frequently carry 
out extortion and violence against the population. Governance is hindered by 
incompetence and rampant corruption. Meanwhile, thousands of international 
troops remain stationed in Cote d'ivoire. 

In addition to political turmoil, the country has also experienced substantial 
economic decline over the last decade due to conRict. corruption, and Ructu
ating global prices for cocoa and other agricultural commodities. Economic 
conditions have improved slightly since the end of the conRict. but poverty 
and unemployment remain widespread. Government action on many urgent 
soci.11 and economic problems has been delayed, including an HIV/AIDS rate 
of around 4 percent.! The country receives large amounts of international aid, 
though the donor community is wary of funds being siphoned off for corrup
tion as well as the use of government resources to purchase arms despite a UN 
arms embargo imposed in 2004. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

2.39 

1.50 

2.00 

3.33 

2.71 

Since 2005, Cote d'lvoire has been ruled by an unelected government and 
legislature whose term has expired. Although the 2007 OPA have improved 
governance, reduced violence, and enabled the registration of millions of new 
voters, most leading actors across the political spectrum display more concern 
for their personal well-being than to democratic institutions and governance. As 
elections have been repeatedly delayed, impatience and frustration have grown 
among the citizenry. 

Cote d 'ivoire's constirution provides for direct election of the president and 
the 225-member, unicameral National Assembly to nve-year terms. The most 
recent presidential and p.trliamenrary elections were held in 2000. Although the 
constitutional mandate for both the president and parliament expired in 2005, 
elections originally scheduled for that October have been repeatedly postponed 
due to ongoing political violence and delays in implementation of the OPA, 



106 COUNTRIES AT THE CROSSROADS 

includ ing necessary voter registration and disarmament of comb,ltants on both 
sides. I Edilor s 11011': Silll'e fhr lilllr of writillg. ,hI' NOllrlJlbrr 2009 rlr('lions "mIl' 

b('l'II postpol1rrl to 20/0. / 
There are four key political fi)rces in Cote d'ivoire, each viewed as linked 

to a given region ,lIld associated with a particular leader, with the relationships 
between the dominant ligures d,tting b,lck to the 1 980s. Laurent Gbagbo is the 
most powerflll individual. having served as president since 2000 and established 
,I net\vork of loyalists throughout state institutions. Although Gbdgbo's m,tIl 
date expired in 2005, he remains in his position pending new elections. Ilis af:' 
filiated Ivuri,tIl Popular Front (PPJ) draws its support mainly from western and 
southwestern Cote d'ivoire and acted as the primary opposition party during 
the Houphoet-Boigny period . It holds 96 seats in the N,ltional Assembly based 
on the results of the 2000 legislative polls. 

Henri Konan Bedie. who served as president from 1993 to 1999, heads the 
largest party in parliament. the Democratic Party of Core d'ivoire (PDet), which 
had been the ruling party under Iiouphoet-Boigny and draws support from the 
center and east. It holds 98 parliamentary seats. Both the FPI and PDCI are 
linked to majority-Christian regions. 

Alassane Ouattara, a northern Muslim. served as prime minister under 
1I0uphouet-Boigny from 1990 to 1993 before losing a power struggle with 
Bedie filllowing the longtime leader's death. He left the country and worked ,It 

the International Monetary Fund (lMF). having been barred from competing 
in presidential elections because of controversy over whether his parents were 
native Ivorians. Ou,lt(am heads the Rally of Republicans (RDR) party. which 
dr,lws support from the largely Muslim north. The RDR mostly boycotted the 
2000 election .Ind holds only five seats in the current legislative assembly. The 
RDR and PDCI h.we allied in hopes of ousting Gbagbo in the upcoming elec
tion. Gbagbo. Bedie. allli Ouattant are the leading candidates in the polls. 

Meanwhile. Guillaume Soro. who has served as Gbagbo's prime minister 
since 2007. has sought to maintain an air of neutrality while cautiously pushing 
forward the steps needed to hold elections. As the leader of a military move
ment. it rem.lins unclear whether Soro will seek to fully transform the FN into 
a political part)' or emphasize the role of its political wing, known as the MCP!. 
Such a party could potentially pull northern votes from the RDR. The greater 
challenge f;lci ng Soro in recent years has been trying to keep his movement uni
ficd. as he has fi\Ccd criticism-and possibly an assassination attempt-from 
within his own camp aftcr joining torces with Ghagbo. contributing to it grow
ing threat of intt;t-FN conRict. 

While thcre has been little opportunity for the eHective rotation of power 
among diHerent political partics due to thc absence of elections. recent condi
tions point to trouble fi.)t Gbagbo. A September 2009 Gallup poll rcvealed 
that ')2 percent of intcrviewees disapproved of thc president's job performance. 
Thc poll confirmcd residual diHercnces between thc north and south: a major
ity in the south approved of the president. whilc a majority of northerners 
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disapproved. \ Some observers have cited Gbagbo's low approval ratings and fear 
of losing power as a reason ~or the government's slow implementation-and in 
some cases, his personal obstruction-of the electoral preparations.-

Both the OPA and practical reality require that a number of conditions be 
met prior to balloting, including the distribution of identity cards, the creation 
of an electoral registry, the reintegration of rebel ~orces into the army, the dis
arming of other rebel groups, and the restoration of political administration in the 
north. Although significant progress was made on some of these measures in 2008 
and 2009, the conditions are hlr from being fully satisfied. ~ 

The voter identification process made significant strides, although it greatly 
exceeded the deadlines laid out in the OPA. According to the UN envoy in Cote 
d'ivoire, 6.5 million people had been registered to vote by July 2009," while over 
500,000 people were issued new birth certificates in order to establish voter eli
gibility. Candidates began campaigning in 2009, as both Bedie and Ouattara 
traveled the country speaking at generally peaceful rallies. Nonetheless, the 
government's significant control over official media outlets has hindered equal 
campaigning opportunities ~or all candidates. Opposition supporters' repeated 
accusations of unbalanced airtime allotment by official television stations were 
confirmed by the UN in July 2009.7 

Progress on disarmament and the reassertion of government control over 
the north has been less encouraging. Ex-rebels began to disarm in 2008, but the 
process has languished and both sides reportedly maintain sizable forces and 
continue to accumuhlte weapons from abroad, keeping violence as an op
tion should the election results be deemed unacceptable.8 Although the for
mal north-south division has been abolished, state authority has yet to extend 
throughout the country. In a symbolic ceremony in Bouake in May 2009. the 
"com zones" trans~erred administrative power to government-appointed pre
~ects. However. it remains unclear how much authority the rebel commanders 
have relinquished in practice, particularly as orders from Soro and mher FN 
leaders are sometimes disobeyed. This mix of cooperation and resistance has 
led to uneven implementation. In addition, many FN commanders continue to 

retain their own militias ~or the purposes of protection and extortion.9 While 
some civil servants were deployed to posts in the north along with appointed 
prefects, their eHectiveness has been hindered by a severe lack of funding; many 
have returned to the south because of poor living and working conditions. lo 

EH()f(s to identifY and register voters have been inefficient and disorganized. 
Five different bodies are involved in the process. including the Independent 
Electoral Commission (CEI). but coordination between them has been severely 
lacking and at times the bodies have contradicted and competed with one 
another. Allegations of corruption within the CEI and mher agencies have also 
emerged, with some observers noting that CEI officials have little incentive 
to expedite voter identification and enrollment and lose an additional source 
of income. 11 Registration delays have also been attributed to opportunistic 
funding, in which the Ministry of Finance allocates resources in line with the 
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president's political needs. Some observers suggest that Gbagbo may be hop
ing to .orce his ri\'als to accept an incomplete identification process in order 
(0 diminish the numbcr of new voters in the north. where his unpopularity is 
highest. '2 

Though the constitution provides k)r checks and balances. the judiciary is 
not indepcndent and provides little oversight of the government . The Nation,11 
Assembly, currently functioning without a mandate, engages in little legislative 
activity. In recent years. key policy decisions have been made by presidential 
decree, often hased on negotiations with the international community or other 
elite actors rather than popular will or public consultation . Meanwhile. various 
pieccs oflegishuion aw,Iit evcntual approval by a newly elected parliament. 

Ghagbo's complex relationships with his ministers and the international 
community illustratc his resolvc to continue to exercise significant power. 
Indeed, the presidcnt's decision to engage in "direct dialogue" with Soro in 
2007 has heen widely interpreted as an eHon to circumvent a UN-led plan 
that would have seen his authority weakened and greater powers trans.erred 
(0 the technocratic then-prime minister. Charles Konan B.lI1ny. Though Soro 
has gained some capatity to inAuence policy and on occasion taken steps to 
supervise implementation of the OPA, he has largely avoided actions that might 
cause clear confrontation with the president and in reality. Gbagbo remains 
at the center of power. The president is the primary decision maker and relies 
heavily on a close circle of consultants. including his wi.e. ' \ Upon becoming 
prime minister. Soro named a new 33-member cabinet from across the political 
spectrum, including members of thc r:pI. FN. RDR, PDC\, and members of 
civil society and slllall political parties. I i Such divcrsity is superficial. however, 
as in practice, opposition-aHiliated ministers lack authority over their subordi
nates and senior bureaucrats, who are loyal primarily to Gbagbo. ' 5 In general, 
the civil service is highly politicized and corruption is perv.lsive, with appoint
ments and dismissals decidcd primarily based on personal relations with power
ful actors-particularly the president-rather than merit. 

Civic groups in Cote d'ivoire havc littlc inAucnce over government policy, 
a dynamic that has been further rein.orccd since the signing of the OPA, which 
largely sidelined actors outside of the Gbagbo-Soro government. including 
opposition panies and members of civil society. The we.lkness of parliament 
means thcre are few .onnal channels .ilr public participation or input in policy 
debates. Nevcrtheless, a wide range of civil society groups continue to operate 
and usually .;\CC .ew legal or other restrictions from the government , as they are 
not perceived to directly thre.lten presidential power. Some incidents of legal 
harassment have occurred, however. In January 2008, Modeste Seri, a civil soci
ety le,lder and voc,,1 critic of both Prcsident Gbagbo and the FN, was detained 
.ilr allegedly planning a coup ag.linst the government. I" He remained in prison 
.or over a year without chargc. but was finally relcascd in May 2009.'-

The primar)' threat to human rights activists has come from nonstate actors 
and the broader nation,II .ltInosphere of intimidation and militarization. The 
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army and FN both remain Ileavily armed, despite disarmament efforts, and 
have engaged in intimidation of their rivals' upporters. Gbagbo-Ioyal militias, 
including the Young Patriots, engage in violence against those believed to be 
sYlllpathetic to the FN or RDR.'R Since 200 , the Srudent Federation of Cote 
d'ivoire (FESCI), a student group whose members are known for being "staunch 
partisans" of President Gbagbo, has engaged in violence against journalists, op
position ministers, and human rights organizations.'" Impunity has been the 
norm in all such incidems. Despite such challenges, civic groups actively fill 
gaps in eflective government action at the local level, such as combating vio
lence against women, assisting ethnic reconciliation efforts, and exposing prison 
abuse. The Civil Society Coalition for Peace and Development in Cote d'ivoire 
(COSOPCI), formed by 15 human rights, democracy, and good governance 
organizations, plays a vital role working with local community organizations on 
advocacy strategies, documentation of human rights violations, and local-level 
conAict resolution.1

" The broader impact of such initiatives on key issues such 
as elections or disarmament has been limited. however. 

The majority of news in Cote d'ivoire is transmined by radio. The govern
ment controls the largest radio stations (including the only one with national 
reach). the largest daily newspaper. and all television stations. Although over 
100 independent community radio stations operate. their workers often face 
hardssment for presenting diverse views or scrutinizing the government. There 
has been some improvement in press freedom since 2005, especially with the 
signing of the OPA, but threats from both the government and nonstate actors 
continue to significantly constrain free expression, particularly in the south. 
Relatively fewer incidents of media harassment have been reported in the rebel
controlled north and the FN has generally refrained from interfering with citi
zens' access to progovernment radio and newspaper reporting. 

The Ivorian constitution provides for freedom of the press. and when Presi
dent Gbagbo assumed ofnce in January 2000, he made a public promise that 
he would never imprison a politician or a journalist for expressing his or her 
opinion. In 2004, the parliament scrapped criminal punishment for press of
fenses, including libel. In practice. however, such legal changes have been rou
tinely disregarded, as journalists continue to face defamation suits, crippling 
fines, and imprisonment for criticizing the president. In 2007. NGO activist 
Antoine Assale Tiemoko was arrested and sentenced to one year in prison after 
publishing an opinion piece on judicial corruption in Le No/weall ReveiU' In 
March 2009, the pro-opposition weekly Le Repere was convicted of "insulting" 
President Gbagbo, suspended for two months, and ordered to pay US$40,000 
in fines after publishing an article that detailed alleged embezzlement and 
human rights violations committed by President Gbagbo and the ruling party.22 

With widespread self~censorship and vitriolic rhetoric in both the opposition 
and progovernment private press, international concerns over xenophobia and 
hate speech in the Ivorian media remain acute. though the prevalence of such 
rlletoric lIas lessened in recent years. This is partly due to the August 2008 ban 
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on expressions of xenophobia, racism , or tribalism . Under the new regulation, 
oHenders ~;\(e harsher sentences if problematic expressions are relayed via media 
outlets, during demonstrations or political rallies, or by government hlllctionar
ies. 1 

i Although ostensibly meant to protect vi tims of hate speech, international 
press freedom groups have raised concerns that the regulation's imprecise word
ing could enable the government to use it to restrict free expression. 

Though journalists in ote J ' lvoire have in recent years been sa~e from 
murder or severe physical attacks, the Ivorian government does not adequately 
protect journalists from violence by parastatal ~()fces. In 2005- 2006, the Young 
Patriots carried out a series of att,ICks against independent journalists, seized 
control of state broadcasting st,ltions, and destroyed copies of pro-opposition 
papers, sometimes using threats of violence and rape against relevant stan: H 

FESCI has also reportedly atta<.ked media outlets over perceived unf.1Vorable 
coverage. R,ldio h .lIlce International (RFI) has been the subject of a particu
larly virulent nationalist campaign ; the government and Ivorian National 
Council ~or Broadcast ommunication have restricted RFI broadcasts ~or 
months at a time. l~ 

The government exerts significant control over state-owned media Olltlets. 
State television and radio snltions and newspapers- including the highest circu
lation daily newp.lper, Fmtl'1'1Iill' Itft7till-gener"lIy toe the government line. In 
November 2006. the president dissolved the hoard of directors of the publicly
owned radio and television authority, Radiotelevision Ivoirienne (RTI), and 
controlled the outlet until nominating new directors in 2009.1(, Though the 
government does not directly restrict the internet, poverty and infrastructure 
deficits limit its usage. 

CIVIL LIBERTIES 2,86 

PROTECTION FROM STATE TERROR. UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 1.88 

GENDER EQUITY 2.67 

RIGHTS OF ETHNIC. RELIGIOUS, AND OTHER DISTINCT GROUPS 3.00 

FREEDOM OF CONSCIENCE AND BElIEF 4.00 

FREEDOM OF ASSOCIATION AND ASSEMBLY 2.75 

Following the outbreak of the civil war in 2002, all parties (0 the conRict com
mitted severe IlIlman rights violations. Sexual violence, torture, pillaging, ex
trajudic ial killings, and kidnappings were frequent. peaking between 2002 
and 2004 . Though the exact number of casualties is nearly impossible to esti
mate, extrapolation from several incidents in 2004 in which hundreds were 
killed likely indicate a death toll in the thousandsY Such abuses h.we gradu
ally declined . though ethnic violence and other rights violations by .1 range of 
actors continue throughout the country. Moreover, in April 2007 , the presiJem 
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granted perpetrators amnesty, reinforcing an environmellt of impunity in the 
post -conAict era. 

The conAict also led to large-scale displacement. Although some have been 
able to return home, the number has declined little since 2006. when 750.000 
internally displaced persons (I DPs) from the north were living with families in 
the south, often in decrepit shantytowns. 28 The number of I DPs still stands at 
an estimated 709.000 . 2~1 

The Ivorian government does not provide sufficient protection for its citi
zens against torture ;lI1d other violence by state authorities or nonstate actors. 
Though committed 011 a less rampant scale than prior to the OPA, torture 
renl.lins a widespread phenomenon. routinely committed by government troops 
and rebel forces to punish detainees, extract confessions. or extort payments . .lO 

Prison conditions are abysmal. including for detained children. Hunger. 
overcrowding, poor sanitation. and skin diseases are common. II Malnutrition is 
a p.trticularly egregious problem. and the International Committee of the Red 
Cross warned in 2008 that beriberi. a disease linked to malnutrition and vita
min deficiency. had reached epidemic levels.Jl The wealthy can often buy sen
tence reductions or marginally improved prison conditions; for others. prison 
breaks oller an exit route. In violation of constitutional protections. state secu
rity forces continue to carry out arbitrary arrests. Long-term detention without 
trial for both political and criminal detainees remains common. IJ The FN con
tinues to maintain its own detention centers and prisons. often in makeshift 
f:lCilities such as schools or movie theaters. In several incidents in 2008. FN 
combatants reportedly took suspected criminals into custody and abused them. 
leading to accidental deatlls or deliberate extrajudicial executions.·H 

Though not at the epidemic levels of the conAict. violent action by nonstate 
actors. primarily ex-combatants and pro-Gbagbo youth organizations. remains 
a serious threat to ordinary residents. A 2007 report found that the massive 
proliferation of weapons and the failure of combatants to disarm contributed 
to an increase in crime as "frustrated ex-rebels" with AK-47 riRes and rocket 
launchers commiued armed burglaries. carjackings. and rape. Jj The UN re
ported a similar dynamic. particularly in the north. as of 2009. \(. According to 
Human Rights Watch. in 2008, government forces and FN rebels engaged in 
extortion at checkpoints and sexual abuseY In response to rising crime rates, 
in 2005 the Ministry of Interior formed the Security Operations COlllmand 
Center (CECOS). bur the agency's officers themselves have since been accused 
of committing extrajudicial killings and other crimes with impunity.J8 

Contributing to the cycle of violence has been both de jurrand dl' .foelo impu
nity lor past and current abuses. Observers have expressed particular concern 
over an April 2007 regulation issued by President Gbagbo that granted amnesty 
to perpetrators of violence during the war and led to the release of detainees. 
Although the president assured human rights groups that the amnesty would 
not apply to crimes against humanity. and that "victims [would} have every 
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opporrunity (0 lodge their complaints." \., virtually no anempt h.ls been made 
(0 punish perpetr.l£ors of grave human rights abuses. The UN has criticized the 
amnesty as not complying with international law for failing to "explicitly ex
clude war crimes and crimes against humanity.""" Acts of violence from the post
conAict period have also been met with near-complete impunity. 

The consriturion does not guarantee a right of redress for victims of state 
abuse and in practice. lack of political will and capacity prevent eHective rem
edy. Amnesty International reported that women who were sexu.llly assaulted 
by state agents during the civil war have received neither compensation nor 
access to adequate health care.''' Victims of violence by progovernmenr militias 
and FN ~(lrCeS have similarly been denied reparations. 

Prosecurions carried our in the wake of a massive 2006 toxic waste scandal 
were a partial exception to the overall culture of impunity. In August 2006, 
a 10c.11 company working with Trafigura. a Dutcll petroleum trading firm. 
dUlllped chemic.11 waste into Abidjan's main landfill. located near the city's poor 
neighborhoods. At least 15 people died as;1 result. with approximately 100.000 
falling ill. In 200G. the Ivorian government released a report placing blame 
for the spill on Ivorian port and governmenral officials and on Trafigura.'12 In 
October 2008. two individuals-the head of the local firm hired to handle the 
waste and a shipping agent at the Porr of Abidjan-were sentenced to prison, 
while several other suspects were acquitted. Gbagbo orchestrated a settlement in 
which Trafigura commined to pay compensation to thousands of Abidjan resi
dems, apparently in exchange for immunity from prosecution.41 As of October 
2009. it was unclear whether any funds had reached the intended recipients. 

In an encouraging development, the government. with UN support. estab
lished a National Iluman Rights Commission in July 2008. The commission 
suhmined its first annual report in .June 2009. documenting 20 I "lses of human 
rights violations (154 ofwhich remained pending as of December 31,2008) and 
also made policy recommendations to the government . According to Human 
Rights Watch. however. "its capacity to fully investigate and report on serious 
abuses was limited by inadequate funding and support from the government. "H 

Cote d'ivoire serves as both a source and destination for tranic in women 
and children. Women, mostly girls, are trafficked from neighboring countries 
for domestic servitude. restaurant labor. and sexual exploitation. while young 
men are traHicked internally and from neighboring countries for forced agricul
turallabor. particularly in the cocoa sector. I' Although the Ivorian government's 
anti-trafficking eHarts have improved. measures to protect and assist victims 
suffer from sparse resource provision. 

Women in Cote d 'ivoire take an active role in politics. but are generally 
underrepresented; only 18 of 225 parliamentarians are women. 1« Nevertheless. 
in September 2009. the country's first female presidential candidate announced 
her participation in the upcoming elections. Although the consriturion pro
hibits gender discrimination. certain laws and customs place women at an 
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economic and social disadvantage. These include the common, though tech
nically illegal, practice of child marriage and obstacles some banks impose on 
women obtaining hillS, including requiring a husband's permission:'7 

Women suHered greatly from the war's violence, experiencing rape, humil ia
tion, sexual shivery, and forced incest.18 Few, if any, perpetrators have been pun
ished. Rather, according to the International Crisis Group (ICG) and Amnesty 
International, both government and rebel leaders authorized the use of sexual 
violence against women as a tool of war. Some of the worst abuses were report
edly committed in the west by armed groups that included mercenaries from 
neighboring Liberia. I'> Reports in 2009 indicated that women in rural northern 
areas were especi.llly vulnerable to rape as they walked to and from agricultural 
fields. As law enforcement agencies are perceived as ineHective, such cases are 
typically dealt with by local vigilantes, often resulting in bloodshed. <0 

Violence against women and the impunity surrounding it have continued 
into the post-conRict period. No specific penalties apply to domestic violence, 
which remains rampant." Women are often shamed into not seeking assistance, 
as such abuse is widely perceived as a "tnmily problem," and spousal rape is not 
recognized as illegal. Fen1.lle genital mutilation (FGM) was made illegal and 
punishable by up to five years' imprisonment in 1998. However, the practice 
remains fairly widespread: a 2005 UNICEF study estimated that 45 percent 
of women aged IS to 49 had undergone FGM, a slight increase from 1994Y 

Cote d'lvoire is home to a large population of disabled persons. Since 1998, 
legisl.!tion has guaranteed equality for the disabled in employment. education, 
and training. In practice, however, discrimination remains endemic; much of 
the country's disabled population is unaware of its right . HIV/AIDS suHerers 
are nor legally protected from discrimination, but the government has priori
tized addressing the country's high infection rate. In 2007, Gbagbo and Soro 
released the 2006-2010 National Strategic Plan, outlining a US$S77 million 
program aimed at "scaling up towards universal access to HIV prevention, treat
ment, care and support. "5.1 It remains to be seen whether such a plan will be 
feasible to implement, particularly given the government's limited control over 
the north. 

As one observer noted. "Cote d'lvoire comes lose to a textbook example 
of violent politicization of ethnicity. "~·' Ethnic and geographic divisions lay 
at the root of the civil war, often overlapping with religious demography, 
though the latter was not a key basis for violence. The country is horne to 
over 40 diHerenr ethnic groups, including a large population (25 percent) of 
migrants or their descendents originating from Burkina Faso, Mali, Niger, and 
Lebanon, among others. For decades following Ivorian independence, inter
communal tensions were rare under the strong-handed rule of Houphouet
Boigny. Pressure began to rise after his death as subsequent governments and 
leaders harnessed ethnically charged rhetoric for their own political benefit. The 
accumulated resentment erupted into electoral violence in 2000 and civil war in 
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2002. as rehels called ~(1r all those born in Cote d'lvoire to be granted dtizen
ship. while Gbagbo loyalists targeted northerners residing in the sourh. who 
were assumed to be RDR supporters. 

With implemenriltion of the peace accord and the registration of voters 
underw.IY throughout the country. millions of individual from traditionally ex
cluded groups in the north have been granted e1ectontl rights. Nevertheless. 
tensions remain and the Young Patriots have arrempted to ~()(cibly disrupt reg
istration. using ethno-regional criteria.~~ In addition. many northerners. espe
cially those with last names indicating ancestry from neighhoring countries. 
continue to bce pervasive discrimination and often accllse the aurhorities of 
assllming they are rebels based solely on their origin. ~(, 

The constitution provides .i:lr freedom of religion . The government gen
erally respects religious rights and does not inter~ere in religious practice and 
organization. An)' new religious organization must go through a substanrial reg
istration process. hut there have heen no recent reports of any group being de
nied registration. Though the government generally respects religious freedom. 
religious affiliations have o.i:en been associated with ethnic .lI1d geographic divi
sions. Many ethnic northerners are Muslim. and as a result, the government 
targeted MlI5lims as suspected rebels and rebel s)'mpathi7ers during the height 
of the conflict. This situation has improved in recent ye"rs, however. Muslims 
are similarly underrepresented in the dvil service and omplain of inadequate 
or hiased state media coverage of Muslim a~lairs.~-

Freedom of assembly and association are both guaranteed by the constitu
tion, imu laws protect the rights of borh public and private secror workers to 

.(>rIll unions. Historically. Presidenr Gbagbo has enjoyed ,I friendly relationship 
with unions; indeed, his persecution at the hands of the Houphouct-Boigny 
regime WilS parrially a result of his IInion activities. Occasionally. unions are ahle 
to "Hect policy. In Jul)' 2008, taxi and other transporration workers led a strike to 
protest rising fuel costs. Officials met with the strikers. and the government ul
timately lowered the salaries of ministers and state-owned enterprise managers 
in order to reduce the price of fuel. ~H I n other instances. however. the govern
ment has inter.ered in union activities. In addition, the authorities have used 
excessive .orce against demonstrating workers. In January 2008. police violently 
suppressed a protest organized by the workers' collective at the port where the 
Traflguril waste entered the country. ~') 

The constitution protects the right of free assembly. but demonstrations in 
Abidjan ilnd elsewhere are limited. Security ~orces used violence against protest
ers on several occasions in recent years. In February 2008. police used teargas 
to disperse ~elllale demonstrators marching in Abidjan to protest iI month-long 
cutoH· of drinking water .or the city's residents. In April 2008. police in Abidjan 
f()rcibly dispersed a protest related to rising food costs, causing one death ;lIId 
\0 injuries."11 Despite the violence. the government responded to the demon
strators' demands and slashed taxes on key .ood imports.t" 
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following the outbreak of civil war and the country's division into two sepa
r,uely governed units, the judicial system in the rebel-held north was decimated. 
rro~essional court staH'Red south, replaced by rebel-appointed volunteers taking 
on the roles of prosecutors, judge, and jury with little regard ~or due process.62 

In the south. the formal judicial system remained in place, but was marred by 
extensive corruption and political interference. Although judges began return
ing to the north in 2009, access to the impartial administration of justice and 
an end to impunity remain beyond the reach of most Ivorians. 

The Ivorian legal system is based primarily on French law and includes three 
tiers. The Ivorian judiciary consists of nine first instance courts and three ap
peals courts, with the Supreme Court at the highest level.(,j In addition, a High 
Court of Justice is empowered to judge members of the government for crimes 
committed during their tenure, as well as to judge the president on any charge 
of neason. A Constitutional Council may rule on the constitutionality oflaws, 
as well as arbitrate electoral disPlites.M 

Despite constitutional guarantees of judicial independence. the administra
tion of justice is highly vulnerable to executive and military influence. Although 
judges in the south enjoy greater autonomy in civil and criminal cases, they gener
ally follow the government line on politically sensitive or national security cases. 
This is largely due to a lack of securiry of tenure and a politicized appointment 
process. Under the Statute of Magistrates, the president appoints judges based on 
recommendations by the minister of justice and in accordance with the opinion 
of the High Council of the Judiciary, a body headed by the president and other
wise comprised primarily of senior judges. While the law guarantees tenure for 
judges and requires their consent to enable appointment to new positions, in 
practice, removals and relocations have been carried out by ministerial decree.<" 

Judges in Cote d'ivoire are generally well-trained and enjoy higher salaries 
then their colleagues in the civil service. Nevertheless, remuneration is still low, 
making judges susceptible to bribery. This contributes to rampant corruption 
in the judicial system, as well as inequality before the law: wealthy defendants 
and plaintiHs are more likely to win cases than their less affluent counterparts. 
The impact of such practices on public confidence in the judiciary has been 
~ar- reaching. In 2007, the UN Mission in Cote d ' ivoire reported that "people 
h,lve cOllle to believe. even though fortunately it's not always the case, that it is 
impossible to get a f:IVorable decision without handing over money. "(,C. 
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Access to justice in the north remains limited despite important progress 
toward establishing a court system since the signing ohhe pe.ICe accords. In early 
2009. judges, prosecutors. and clerks began to be redeployed to the north for 
the first time in seven years. Nevertheless. inadequate resources and persistent 
delays in the provision of key personnel have rendered many northern courtS 
still ineHective. Even in areas where judicial personnel were present as of mid-
2009. the re-estahlished couns primarily handled administrative an~,irs. while 
criminal cases generally go unprosecured.(;- Court officials have also reportedly 
encountered resistance from rebel soldiers reluctant to surrender authority/oil 

Urban areas in the south are generally governed through civil Idw. Cus
tomary 1.1\v continues to prevail in rural areas. though its influence has grad
ually dedined with expansion of the fi.mn.,I court system. Under customary 
law. domestic disputes and minor land questions are often resolved through 
extended dehate. 

Legislation provides crimillitl defendants with a range of due process guar
antees. In practice. however, such provisions- including the presumption of 
innocence- are nor consistently respected and higher courts .tre reported to 
rarely overturn verdicts.M Suspects. even children. are often held for long peri
ods without trial and denied access to f~lInily members or lawyers.-n Observers 
widely acknowledge that fair trials are rare and th.lt bribes or other favors are 
more likely to influence verdicts than rhe f:lCts of a case. Social or t;Imilial ties 
are also known to influence the outcome of cases, while instances of sexual fa
vors being exchanged for particular decisions have also been reported. - I Public 
officials and ruling party .ICtorS are rarely prosecuted for abuse of power or other 
wrongdoi ng. 

Despite some progress in recent years. security sector reform. including the 
estahlishment of democratic civilian control over the ;trllled forces. disarmament 
of militias. and integration of rebel troops into the military. remains a serious 
challenge. In the north. in particular. the government has yet to fully establish a 
monopoly over the use of force. though the country was technicdlly reunified in 
2008. Etlorts to create joint security forces comprised of former combatants on 
both sides- such as an 8.000-strong Integrated Command Center- have met 
with limited success. due largely to a lack of funding and adequately trained 
FN figluers . Although the UN documented an incre.lse in the number of rebels 
joining rhe reintegration program in 2009 compared to the previous year. only 
a slllall percentage have been allocated new civilian roles. -z MeJnwhile. accord
ing to the ICG. 20.000 progovernment militiamen had not been dis.trlned as of 
mid-2009. - \ While rebels have been reluctant to hand over their we.lpons. the 
government llols been equally hesit.lIlt to provide the fin.lIlcial support prom
ised to each fi.mner combatant under the peace accord . Together. these factors 
sparked riots in ./une 2008 in the northern cit)' of Bouake by ex-rebels demand
ing the promised funds.-' 

In add ition to sexual and physical violence. Ivorian security forces have en
gaged in large- c.lle extortion. At roadbloLks across the country. security forces 
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and rebel combarams solicit bribes from drivers, especially if they lack proper 
idemincation papers, and sometimes use force against those who refuse. In 
2008 the World Bank estimated the funds collected annually by security forces 
at between US$173.6 and US$456 million for passenger transportation, and 
US$54.8 and US$68.5 million for the transportation of goods. -, While impu
nity is the norm for such actions. in isolated instances. members of the security 
forces have been held accountable. In October 2008. Amnesty International 
reported that a member of a security agency who shot and killed a bus driver 
afier he refused to make a payment at a checkpoint was convicted of the murder 
and given a three-year sentence:(' 

Although Article 15 of the constitution protects the right to property, in 
practice. the system of land ownership is confused. poorly documented. and 
weakly enforced . contributing to a growing number of violent incidents sur
rounding property disputes. Customary law governs usage of at least 70 per
cent of land. according to ofncial estimates, as it has for decades. Legislation 
passed in 1998 enables conversion from customary law to formal title deeds, 
but implementation has been repeatedly delayed. with the first certincate only 
expected in mid-2009. In addition, under the 1998 law, indigenous Ivorian 
citizens were granted the right to own rural land. while noncitizens received 
only long-term leases or rental agreements, contributing to some of the tensions 
th.1t sparked the civil war. 

The conRict further complicated the situation, as hundreds of thousands 
were driven from their property. In the post-conRict period. many lOPs trying 
to return home have found others living on their land. Moreover. the con
Rict upset the customary procedures for tracking land ownership. as custom
ary chiefs with knowledge of local transactions were among those displaced.77 

In the face of such complexities. the government amended the 1998 law in 
September 2008 to allow non-Ivorians who had acquired full ownership prior 
to 1998 to retain their tirles. As more residents have obtained citizenship in the 
run-up to elections. the practical impact of the law's discriminatory framing has 
also been reduced. Nonetheless, observers have raised concerns about impartial. 
transparent implementation of the law. In the meantime. the number of vio
lent land disputes has continued to rise. Between June and September 2008. 
for example. unrelated disputes in the south. east. and Abidjan turned violent. 
resulting in at least 17 deaths and 30 wounded.7ft Such violence is aggravated by 
the judicial system's inability to eHectively resolve disputes. 
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Corruption remains rampant in Cote d'ivoire and has increased since 2002, 
although the government has taken some measures in recent years to increase 
transparency, strengthen .llIditing bodies, and prosecute corrupt officials in the 
cocoa sector. The country ranked 154th out of 180 countries in Transparency 
International's 2009 Corruption Perceptions Index."" A lack of eflective and 
independent oversight, opacity in the use of revenue from key sectors such as 
cocoa and oil, a gener.11 atmosphere of impunity, and extensive extortion by 
armed actors h,lve fueled both petty and grand corruption. In addition, in the 
north, the FN has progressively established a parallel tax system, including reg
istration and export taxes on cocoa, which has funded the .mned movement 
and enriched individual "com zone" commanders.RII 

Beginning in mid-200B, the Gbagbo-Soro administration embarked on a 
more aggressive anticorruption campaign that has included prosecutions of 
former allies and members of the president's own party. Under pressure from 
international donors, the government has also taken initials steps to improve 
the budget process and oversight of state-owned enterprises. At the same time, 
it is widely speculated that a fear of losing access to revenue from rich narural 
resources, such ,IS cocoa and oil, has contributed to the government's stalled 
implementation of the voter identification and disarmilment process. This fear 
has also contributed to some FN commanders' reluctance to transfer full ad
ministration of the north back to the government. 

Pervasive red tape and registration requirements are key filctors contribut
ing to widespread corruption. Checkpoints throughout the country have be
cOllle a central avenue for police officers to extract bribes from drivers. Lack 
of training, low s.llaries, and inefficiency in the judiciary and l.ivil service ren
der these two sectors especially vulnerable (0 corruption . With the economic 
decline that accompanied the conflict, corruption further increased in all levels 
of the public administration. 

Although private companies comprise the core of the economy, several im
portant state companies continue to exist, including in the lucrative oil sector, 
and are not suffil.ienrIy regulated to minimize opportunities for corruption. In 
2008, the government embarked on etlorts to improve monitoring of public 
enterprises, though progress has been slow and significant restructuring post
poned. Additional stafhvas allocated to the General Finance Inspectorate (lGF) 
and the Participations and Privatization Directorate, tasked with overseeing 
public companies. Some initiallGF reportS were publicly available, while other 
audits were underway as of mitl-2009.K' 

Cote d'ivoire's cocoa crop accounts I()r nearly 40 percent of global produc
tion, and provides approximately US$IA billion in revenue every year. The 
cocoa industry employs ,Ipproximately 40 percent of the coulltry's population, 
with the Illajority grown in the south and approximately 10 percent in the 
nonh . It has historically been plagued by mismilnagement, a lack of transpar
ency, and corruption, with significant lilIlds diverted toward arms purchases. 
Global Witness estimated in 2007 that US$I 18 million worth of cocoa revenue 
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was used to finance both sides of the civil war.AI Measures to liberalize pricing 
taken in 1999 under pressure from international financial institutions have not 
improved the situation. but h'lVe rather created a complex network of overlap
ping and equally opaque agencies. while failing to improve farmers' incomes.8J 

In recent years. the government has adopted some measures ostensibly 
aimed at improving management of cocoa revenue. though their actual impact 
remains to be seen.8

.
j An official probe into the disappearance of cocoa tax rev

enue intended for reinvestment in the sector led to the arrests of 23 senior 
cocoa-related oHlcials in June 2008 on embezzlement and corruption charges. 
While .111 of the individuals under investigation. including a former Cbagbo 
campaign manager. were subsequently fired. observers noted that the highest
level officials responsible for the scandal-those from the Coffee and Cocoa 
Regulation Authority (ARCC)-escaped prosecution.S'i In September 2008. a 
temporary management committee replaced the four bodies that had previously 
administered the coHee and cocoa industries. lIf

• A Reform Committee was also 
established to explore a new framework for m.lIlaging the sector. Among the 
steps proposed was the re-establishment of a centralized srate-run organization . 
the Stabilization Fund, which would fix prices paid to f.1rmers on a yearly basis. 
simi\;tr to the pre-I 999 arrangement. Whether such a revival of state involve
ment in the sector will generate greater accountability remains to be seen, how
ever. and will largely depend on the independence and transparency of any new 
bod)' compared to the previous entities, which were dominated by political 
appointees. In a positive development, the government announced its endorse
ment of the Extractive Industries Transparency Initiative (EIT!) principles in 
May 2006. ote d 'lvoire was accepted as a candidate country by the initiative's 
board three months after the government. civil society. and industry officials 
launched the Ern National Committee in February 2008.A7 

In addition to the arrests in the cocoa sector. several other prosecutions 
for corruption have taken place in recent years. including one involving the 
president's secretary,AA but evidence is lacking to conclude that this marks a 
fundamental shift in the incemive system that perpetuates widespread graft in 
Cote d ' lvoire. Prosecutions of powerful actors remain few and f;u between, with 
personal connections trumping the need for accountability. This was exempli
fied by President Cbagbo's attempt to reinstall top officials involved in the 2006 
toxic waste dumping incident after Prime Minister Banny had fired them.1I'l As 
of NO\'emher 2009, there were credible concerns that an Abidjan resident with 
official backing was seeking to take full control over compensation funds from 
Trafigura, while shorlchanging the victims .~10 

In orher areas, the government has taken initial steps to establish dlective 
review of revenues and oversight of budget expenditures. As an indication of the 
backlog accumulated in these areas, only in 2008 and 2009 did the government 
submit the draft budget execution laws for the years 2005, 2006, and 2007 to 
the Audit Chamber.'lI The gradual redeployment of government administration 
in the north and west enabled some restoration of tax and customs collection in 
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those areas. Nevertheless, the reach of the Gener,ll Directorate of Taxes (DG I) 
and the Gener.11 Directorate of 'ustoms (DGD) rcmained limited in the north 
as of mid-2009. During 2009, the government also worked on drafting a law 
on unlawful enrichment, a code of ethics fi.)r senior puhlic officials, and a more 
gcncral National Plan for Good Governancc and right Against Corruption; 
these were scheduled to be adopted in early 20 I O. 

Though corruption is widely .lcknowledged in Ivorian society, news cover
age of the is ue is limited and colored hy an atmosphere of intimidation and 
seH~censorship . Whisrleblowers are not .ldequately protected and unconfirmed 
reports have emerged of individuals within the cocoa sector bcing violence 
or threats should they expose irregularities. The 2004 dis.lppcarance of Guy
Andre Kidler, .1 rrench-Canadian freelance journ.llist who was investigating 
allegations of cocoa-related corruption, reportedly sharpened fe,\rS among those 
who might investigate or expose malfeasance. According to the Committee to 

Protect Journalists, KieHer's acquaintances have accused both the French and 
Ivorian governments of hampering the work ofa French investigating judge for 
political reasons.~l 

The government has taken some steps tow,lrd endhling greater transparency. 
In June 2008. the government for the first time published details on revenues 
and expenditures from cocoa sector levies from 2006 to 2008. Although the 
move was widely applauded, concerns remain that as long as private sector com
panies do not publish corresponding flgures on payments made to the authori
ties, it remains impossible to veri~' the official numbers.q, 

The constitution requires the National Assembly to approve the budget. but 
its oversight role has been extremely limited since its mandate ended in 2005. 
According to the World Bank. "to implement the 2006 budget, the President 
issued an ordinance which allows the prime minister not to present the 2006 
economic program to the National Assembly at this time. ""I As a result, the 
budget has been criticized as "unrealistic and nontransparent."·J5 Pollowing in
ternational criticism. in the second half of 2007 the government began mak
ing budget execution statements publicly available each quarter.% Prepardtions 
are underway for more detailed medium-term expenditure reporting, though 
completion ofthe initial phase is only expected for the 2011 budget.

q
-

Though the government's procurement methods still lack transparency, the 
IMr has reported some progress in this area. In August 2009. a new public 
procurement code was adopted. though as of mid-2009, the independent regu
latory authority tasked with implementing the new system had yet to be put 
into place. At the same time. according to the Economist Intelligence Unit, the 
Gbagho administration had been involved in a number of problematic dealings 
including "the award of public funds to support ventures by obscure or un
known local and fllreign companies, along with opaque privatization deals."!Jft 

Cote d'ivoire receives substantial flnancial assistance from international 
donors. However, a lack of budgetary transparency and persistent graft has 
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caused some donors to hesitate in their provision of additional funds, The IMF 
has therefore encouraged greater transparency in order to restore the confidence 
of donors ;lIld private sector actors,?? 
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DEMOCRATIC REPUBLIC 
OF CONGO 
CAPITAL: Kinshasa 
POPULATION: 68.7 million 
GNI PER CAPITA (ppp): $290 

SCORES 2006 2010 

ACCOUNTABILITY AND PUBLIC VOICE: N/A 1.53 
CIVIL LIBERTIES: N/A 1.98 
RULE OF LAW: N/A 1.15 

ANTICORRUPTION AND TRANSPARENCY: N/A 1.06 

Osita Afoaku 

INTRODUCTION 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

With an estimated popul;ltion of over 68 million , the Democratic Republic of 
Congo (DRC- formerly Zaire) is situated on a territory one quarter the size of 
the United States. Despite one of Africa's most brutal encounters with colonial 
exploitation. Congo's abundance of natural resources led to high expectations 
upon attaining independence in 1960. However, prospects for national devel
opment deteriorated quickly and were subsequently ruined by three decades 
of autocratic, patrimonial rule headed by late president Mobutu Sese Seko. In 
April 1990, Mobutll made a political volte-face by lifting the ban on pdrtisan 
politics, raising citizens' hope for a new era of stability and social justice. But 
the national euphoria was short-lived, as the DRC would soon be rent by ethnic 
strife and two consecutive wars touched off by a massive inl1ux of refugees from 
neighboring Rwan(ll and Mobmu's failure to deliver on his promise to restore 
democratic rule. ConAict was hleled by a broad set of domestic and interna
tional actors intent on controlling economic and politicdl power in portions of 
the Congo's resource-rich zones. 

Now in the third year of its renewed experiment with multiparty gover
n.lIlce, the future of the Congolese state remains precariolls. The second war, 
which included numerous regional states and irregular armed groups, has 
largely subsided. but parts of the country, especially in the east, remain unstable 
and insecure. Nevertheless. most of the country is calm and relatively stable. 

Professor Osita Afoaku teaches Public Policy in the School of Public and Environmental 

AfT.lir~ . lndiana Uniwrsity. Bloomington. His current re~c.1rch interests include US-Africanl 

T hird World rcl.u ions. sustainahle development. democrati7.atinn. ami statl~ reconstruc

tion in Africa . 
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Five years of the bloody conflict ended when the government and key rebel 
groups signed the so-called Global ilnd All-Inclusive Peace Agreemenr. other
wise known as the Sun City Accord. in December 2002. The peace settlement 
paved the way for the f<)fIl1ation of a transitional governmenr of national unity 
headed by Joseph Kabila. who had been serving as interim president since his 
rebel-turned-president father was assassinated in January 200 I. The transitional 
constitution required power sharing between the presidenr and fOllr vice presi
dents. two from the former rebel groups. one from the political opposition. and 
one from Kabila's political movement. In addition. the cenrral government was 
assigned five critical responsibilities: reunification. restoration of peace. recon
struction ofthe counrry. restoration of territorial integrity. and state conrrol over 
the enrire n;ltional territory; national reconciliation; formation ofa restructured 
and integrated national army; organization of free and transp,lrent elections at 
all levels, with a view to the creation ofa democratic constitutional government; 
and the establishment of institutional structures for a new political order. I 

Following its inception in 2003. the transitional government hegan to 
attempt the disarmament. demobilization. and reintegmtion (DDR) into civil
ian life of an estimated I ';0.000 government troops and irregular combatants. 
with an additional '50.000 unilled into a national army. Progress toward na
tional unification has been slow. however. as the country rem'lins divided into 
diHerent zones of de hICto military and political conrro!' Also. as demonstrated 
by the resurgence of con H icts in the eastern provi nces of Orientale. North Kivu, 
and South Kivu. many senior militia commanders. determined to maintain a 
grip on political power and economic resources, have been resisting the unifi
c,ltion programs. Furthermore. the DDR and military reform programs have 
proved extremely complex due to the country's size and constraints. as well as 
inadequate fll/1ding and poor coordination and management. J 

In Decemher 2005. roughly two-thirds of eligible voters turned out to ap
prove a new democratic constitution. The new charter. which entered into 
force on February 18. 2006. protects a wide range of civil and political rights. 
Constitutional provisions on citizens' voting rights were regulated by a March 
2006 elector,ll Idw. The creation of a constitutional and legal framework paved 
the way for the organi7ation of historic multiparty presidenrial and parliamen
tary elections loiter that year. 

A peace agreemenr signed in January 2008 by the government and 22 
armed groups active in eastern Congo. including the National Congress for the 
Defense of the People (CNDP). marked an important step toward restoration 
of peace and stability in the region. The agreement called for an immediate ces
sation of hostilities, disengagement of troops. the creation of a buffer zone. and 
the return of Congolese refugees from neighboring countries under the supen'i
sion of the United Nations, the DRC government. and countries of as)'lul11 .' 

It is difficult to overstate rhe desrrLIction caused hy the violence in the east. 
Roughly ,.4 to '.6 million people were displaced between '998 ,lIId 2008, 
most of thelll wOlllen and children. According to the International Rescue 
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Conuninee. by early 2009 over 5 million people had died in the DRC as a result 
of the direct and indirect dlects of the war. Numerous testimonies confirm the 
misery wrought. especially in the three eastern zones- Ituri district in Orientale 
province and North and South Kivu provinces- that continue to experience 
active conRict. 5 

Notably. the economic dimension of the brutal conRict was initially ne
glected. though it now receives significant international attention. In the 
absence of strong regulation and a reliable system of oversight-let alone a more 
diversified economy-individual buyers and companies involved in the miner
als trade continue to enrich the warring parties.6 A new factor in the resource 
equation is the presence of hina . In December 2007. Congo and China signed 
a US$9 billion development loan agreement that commits Chinese state-owned 
companies to undertake massive infrastructure projects and develop Congolese 
mines . The deal will give China great inRuence in a country with a long history 
of bad governance. prompting the International Monetary Fund and Western 
donors to express concerns about the potential negative economic. human 
rights. and environmental consequences. However. as in other parts of Africa, 
much depends on oversight. If Congolese leaders are able to demonstrate firm 
commitment to good governance and ensure that the agreement is carried out 
well, it can be positive for the country.' 

Against this backdrop of collapsed social institutions and infrastructure, 
which has left the DRC with a national tanking of 168 out of 177 countries 
on the UN Development Program's Human Development Index, the Kabila 
government is faced with the herculean task of providing essential goods and 
services. It is estimated that 1.000 people continue to die daily from hunger. 
disease. and other eHects of war. With 80 percent of the population living under 
the poverty line, life expectancy at birth is 46 years. Maternal and infant mor
tality remain high and one out of every five children does not reach the age of 
five. R While the government has taken some steps to improve state services. 
gr.tve questions remain unanswered about its commitment to the basic tenets of 
democracy and the political will to address the wide spectrum of past failings. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ElECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

1.53 

1.75 

1.00 

1.67 

1.71 

The 2006 elections took place in a very challenging environment, with numer
ous difllculties f;\Ced by the organizers, including insuHicient preparation time. 
inadequate resources, transportation and communications bottlenecks. inexpe
rience with Illultipart)' elections. insecurity in the east. and unreliable popula
tion data. to name but a few. Furthermore, the elections were conducted in the 
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context of fllUr decades of autocratic rule ami a dismal legacy of corruption, 
intra-elite rivalries. armed conAict. and hum.1Il riglHs abuses. Insecurity not 
only impeded electoral preparations and participation but also public conh
dence in the balloting. Despite the f;\Ct that .111 parties signed and commit
ted to a code of conduct, political debMes were fraught with personal anacks, 
bad-f;lith accusations between parties and individu.lls, .lIld, at times, repetition 
of unsubstantiated rumors in the media ami elsewhere. M.IIlY political parties 
expressed concerns over insufficient fllllding for their election campaigns. 

In spite of the logistical challenges. nearly 18 million of the 25 million regis
tered voters participated in the July 30 presidential and parli.unentary elections, 
while more than 15 million voters particip.Hed in the October 29 presidential 

run -ofl" and provincial elections. Election monirors noted with satisf;lction the 

degree of enthusi.lslll with which the " .mies and their supporters engaged in 
the voting process." On the other hand . international ohservers including the 
Carter Center noted several procedur.11 Haws that weakened the transparency 
of the elections.lo 

During the flrst round, 70 percent of the 25 million registered voters partic
ipated in choosing among the 9.709 candidates contesting 500 parliamentary 
se.lts in the National Assembly (NA). In all. 69 of the 275 registered political 
parties won NA seats. While President K.lhil.I's PPRD WOII only I II seats, he 
eventually built an alliance known as the Alliance of the Presidential Majority 
(AMP) that comprised 332 seats. The opposition alli;lI1ce led by Movement for 
the Liberation of Congo (ML ) presidential candidate Jean-Pierre Bemba won 
116 seats. Only 42 women were elected to the new body. The establishment of 
the new parliament was completed in January 2007 with indirect elections to 
the lOS-member Senate. in which the AM P garnered ';S seats. I I The extremely 

large number of parries makes political fragment.nion a serious threat to the leg
islative ;lIld oversight capacity of the lIew p.1rliament. Other factors that work 
to undermine Congo's Hedgling democracy include opposition incapacity, lack 
of infrastructure, and the dominam:e of patronage within .111 levels of public 
administr.ltion .1l 

From the start. Joseph Kabila wa the f:IVorite to win the presidenti.11 race 
despite his political inexperience and nagging questions about his nationality. 
Ilis popularity W.1S strongest in the east . where he was gener;llIy regarded as the 
man who ended the war. Moreover. considering the poorly regulated nature 
of national afbirs in ongo. Kabila's incumbent status gave him ,H1 obvious 
advantage over his two main opponents. Bemba and Oscar Kashala. a H;\rvard 
professor who returned from exile only a ~ew months prior to the elections. 
According to one international commentator. Kabila's "campaign team was 
shocked hy the surprisingly effective campaigns of his main opponents ... in 
the run-up to the election da)'. he dominated the st;lte television and radio. 
His opponents started to bce more and more obstacles. ~ " For instance. when 
Kashala appeared to be posing a serious threat to Kabila's political fortunes, the 
"authorities ... grounded his chartered aircr;lft on safety grounds. When he 
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found an alternative. he suddenly discovered a nationwide shortage of aviation 
fueL "'" Bemba. for his part. ran the risk of being assassinated by Kabila's security 
operatives in the heat of the presidential contest despite the fact that he still sur
rounded himself with his MLC rebel militia.l~ Other pressure was also applied: 
in January 2006, broadcasts at n\'o private television stations and a radio sta
tion owned by Bemba were suspended after airing a press conterence featuring 
remarks critical of President Kabila. 

There were also reports of isolated cases of violence. In July. participants in a 
Kinshasa campaign rally for Bemba-the leading alternative contender-killed 
:t civilian and several security agents. On run-off day, October 29. a crowd 
burned down several polling stations in Equateur province after security forces 
accidentally killed a bystander. As a capstone, on November 21, Bemba's sup
porters set the Supreme Court building on fire to protest the election results. 
in which Kabila was declared the winner with 58 percent of the vote. These 
incidents were isolated overall; for the most part, Congolese voters conducted 
themselves peacefully and the results of the 2006 elections received an overall 
positive assessment from international observers. If> Notably, most voters rejected 
the group that controlled their territory during the war, including in Kinshasa, 
where Bemba garnered 70 percent of the vote. I? 

The predominantly nonviolent conduct of Congolese voters during the 
elections was meant to signal to political elites their collective yearning for gen
uine democratization of the country. Unforrundtely, the prevailing configura
tion of political forces in the country has so f.1r been an impediment to such an 
olltcome. President Kabila and his supporters have continued to subordinate 
democracy to the maintenance of order and stability. In the three years follow
ing the elections. "there have been disturbing signs that the Congo's democratic 
transition is not only fragile, but that the newly elected government is brutally 
restricting democratic space. "IK 

Excessive use of force against political opponents in western Congo has been 
fueled by the government's lack of popularity in the region . I n August 2006 and 
ag.lin in March 2007. government troops launched military operations against 
Bemba and his supporters, whose support base is in Kinshasa. According to 
Human Rights Watch , soldiers and Republican Guards who took part in those 
operations claimed th.lt they were acting on Kabila's orders to eliminate Bemba. 
Hundreds were killed and hundreds more detained, including many who were 
tortured. 'ry After a long series of threats and maneuverings. Bemba ended up in 
Belgium, where he was arrested and remanded to the International Criminal 
Court (ICC) in May 2008 on war crimes charges. The government continues 
to view natives of Equateur province, Bemba's home region, as potential threats, 
and incidents of harassment and arbitrary detention are frequent. In July 2008, 
prominent MLC member Daniel Botethi was killed by Republican Guards. 

The focus of abuse in Bas-Congo were adherents of the Bundu Dia Kongo 
(BDK) politico-religious group, who were viewed as challengers to government 
power, and singled Ollt for harassment and attacks by government security 
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agents because of their political alliance with Bemba and the BDK's role in 
promoting greater provincial autonomy. In .June 2006. FARD soldiers fired 
on a demonstration by BDK activists. and in January 200 • the police and 
f;AROC soldiers clashed with BDK adherents in a bloody fight that resulted 
in more than 100 deaths. 211 Finally. in March 2008. police took preemptive 
action against future BDK strikes by killing over 200 followers. destroying 
BDK temples. and banning the group. As Human Rights Watch noted . the 
actions against both the MLC and the BDK are illustrative of a phenomenon in 
which small -scale violence by the government's opponents elicits a response of 
an altogether greater magnitude by the state security forces.21 

The constitution vests exten ive executive. legisl,Itive. and military powers 
in the president. who is the head of a cabinet of 45 ministers. The judiciary is 
only nomin;IlIy independent. While a process of decentralization is nominally 
underway. the anticipated expansion from I 1 provinces to 26- and the accom
panying increase in revenue transfers- has yet to occur. Local elections sched
uled fi.lr 2008 have not heen held. and 1 () of the II provincial governors are 
allied with the AMP. The institlltionaliz;Hion of separation of powers via checks 
and b;Ilances ranks low on the agenda of the Kahil .. government. a situation 
,mributable in p.lrt to the f~lCt that recent peace settlemems kept power largely 
in the h'lnds of former belligerents. Furthermore. the 2006 elections resulted 
in only a limited infusion of new blood into the executive branch. With the 
notable exception of Antoine Gizenga. leader of the Unified Lumumbist Party 
(PALU), who served as prime minister in Kabila's governmem until his resigna
tion and repl.lcement by Adolphe Muzito in 2008, most ministries have been 
occupied by the president's acolytes from the defunct transitional government. 
Opposition incapacity and fragmentation has rendered the p.trliament indIec
tive in challenging the ruling coalition. The opposition lacks the unity and 
sense of purpose to rally public opinion behind an alternative agendaY Despite 
its limitations, parliament passed a number of important bills and attempted 
to establish a nascent oversight capacity in its first two ye.lrS. But since the 
filrced resign.ltion in March 2009 of NA speaker Vital Kamerhe. who criticized 
the administration's joint operations with Rwanda (see ivil Liberries), most 
observers consider the legislature to have regressed in ,lCtivity, ambition, and 
independence. 

Overall, the government appeared uninterested in fulfilling popular aspi
rations fiJr .1 government of national unity. The Union for Democracy and 
Social Progress (UDPS), the principle anti-Moblltu party, which spearheaded 
the prodemocrac}' movement in the 1990s. bo}'coned the elections and has 
no presence in the government. Similarly, Kabila did not co-opt the former 
rebel coalition RCD, which played a major role in the 1998 military revoir 
and served as the main political vehicle f(lr Congolese Tutsi and Rwandan 
influence in the course of rhe war. Instead, Kabila allied with one of Mobutu's 
sons, hal\~ois Joseph Zanga Mobutu. who was brought into the c;Ibinet in an 
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attempt to broaden Kabila's political base; this move reinforced public suspi
cions that the current government strongly prioritizes maintaining power over 
meaningful change.2-' 

Like many African countries. post-conAict Congo has a limited capacity 
to respond to rhe country's staggering governance challenges. This situation. 
coupled with donor pressure, has served as catalyst to the growth of the civil 
society sector, with thousands of local and international NGOs emerging over 
the past decade to provide critical services in place of the state. Civil society 
still bces some difficult limitations. Many groups became politicized during 
the democratic transition. especially prior to the 2006 elections.21 The gov
ernment sometimes reacts harshly to criticism. as evidenced in the July 2009 
description of Human Rights Watch and other groups as "humanitarian terror
ists. "H Both national and provincial-level officials at times forcibly restrict civil 
society activists from performing their work. Rights activists are at particularly 
high risk of arrest. threats. and attacks. especi.llly if their denunciations involve 
security force actors. Meanwhile. increased parliamentary subservience follow
ing Kamerhe's resignation has denied civic groups what had been a promising 
forum in which to press their views. 

The new Congolese constitution provides for freedom of speech and of the 
press. However. these rights are limited in practice by the Kabila government 
and its supporters. Local press watchdog Journaliste en Danger reported 110 
attacks on freedom of expression in 2008. u. Officials have used an array of oner
OilS licensing requirements ,IS well as criminal libel laws to restrict free speech 
and suppress political criticism. imprisoning journalists and clamping down 
on broadcasters and newspapers critical of the authorities. In March 2009. 
the mayor of Likasi ordered the closure of Radio Communauraire du Katanga 
(RCK) and Radiotelevision Likasi 4 (RTL4), alleging that their coverage of a 
local strike included defamatory remarksY In January 2007. Rigobert Kwakala 
Kash. editor of Lt' Monitrur. was sentenced to 11 months in prison for libel 
against the governor of Bas-Congo; although he was released after 35 days, the 
publication was suspended for six months. 28 Security laws are also employed. 
In September 2008. a Global TV technician was arrested on charges of "incit
ing rebellion" after the station was forced off the air following its broadcast of a 
press conference featuring antigovernment remarks. 2

? 

Economic circumstances make the practiceofjournalism diHicult. According 
to the Committee to Protect Journalists, as of 2007 an estimated 80 percent of 
Congolese journalists who did not have employment contracts accepted pay
ment from politicians.JO However, violence and intimidation against journal
ists. particularly those critic,ll of the government, pose an even greater threat. In 
October 2007. Higher Education Minister Sylvain Ngabu purportedly ordered 
policemen to beat several journalists after the private broadcaster Horizon 33 
aired a news program discussing Ngabu's decision to suspend the chancellor of 
a local university. \I The pattern of violence against reporters remained similar 
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in 2008 and 2009. with journalists routinely threatened and assaulted and as
s.lilams generally going unpunished. Intimidation and violence- including 
repeated kidnilppings and murders of journalists- are pilrticularly rampant in 
the east; sever.11 journalists .or R.ldio Okapi, run by the UN and il Swiss .oun
dation. have been killed in South Kivu in recent ye.lrs, and both .oreign and 
domestic reporters h.lve been harassed .Ind abducted by armed groups. Radio 
Okapi journillists Serge Maheshe and Didace N.II11ujimbo were shot ami killed 
in June 2007 and November 2008. respeLtively. and on August 2j. 2009. Radio 
Star presenter Bruno Koko C hir.llnhaza was st.lbbed to de;tth in BukavU. 12 

Investigations into the e murders have been slow, and tri.lls have been severely 
Hawed. II In November 2009, the lead suspect in the Namujimbo case, who had 

admitted his guilt bdore military prosecutors. escaped from prison five days 
after his arrest. II 

The government has also harassed medi.1 ourlets. banning stations from 
operating and censoring the content of their broadcasts . The High Authority 
of Media continues to regulate ourlets despite a constitutional provision man
dating its dissolution. Outlets affiliated with the opposition, especially those 
owned by Bemba. have been particularly targeted. In M.trch 2007. the broad
cast signals of several of Bcmba's stations were interrupted after he publicly 
claimed that the army was embez.z.ling money from its payroll.l~ That October, 
then Communications Minister Toussaint Tshilombo Send banned 22 televi
sion stations and 16 radio stations .llr alleged noncompliance with registra
tion procedures. In September 2008. then Communications Minister Emile 
Bongeli banned several radio television stations and ordered police to impound 
the broadcasting equipment of Moliere Television. He granted the station's fre
quency to TVSI . which is owned by Prime Minister Adolphe Muzito. subse
quently ignoring a court order that overturned the act. II> Finally, on July 26. 
2009, the government suspended Radio France Internationale's broadcasts for 
the third time th.It )'ear. alleging thilt one of its programs had encouraged sol
diers to revolt. I ' 

There are scores of newspapers and periodicals in circulation. However. 
daily newspapers reach only 6 percent of the population. Most media outlets are 
either owned or funded by Congolese politicians, who utilize them to .orward 
their personal agend.,s. IX During the 2006 election campaign, party-funded tele
vision channels and radio stations aired biased, propaganda-laden broadcasts, 
while the state-run television channel .catured predominantly pro-Kabila cov
erage. I" While broadcasting has undergone notable expansion. it is still largely 
dominated by the government-controlled state bro.ldcaster, Radio-Television 
Nationale Congolaise (RTNC). Radio has the broadest reach in the country 
and stations o.i:en operate in remote areas. The state-owned La Voix dll Congo 
broadcasts nation.tlly in French. Swahili. Lingala. Tshilllbu, and Kikongo. As of 
2007, internet use rem.lined highly limited; of the 21 internet service providers 
operating in the country. 12 were limited to the city of Kinshasa ,'ifl The govern
lIIent does not re trict internet u e .. 
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CIVIL LIBERTIES 1.98 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 1.13 

GENDER EQUITY 1.33 

RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 1.00 

FREEDOM OF CONSCIENCE AND BELIEF 4.67 

FREEDOM OF ASSOCIATION AND ASSEMBLY 1.75 

The 2006 constiturion includes important human rights protections. However. 
the government has fdiled to assure that legislation is consistent with constitu
tional norms. Constitutional language banning torture is not complemented by 
legislation defining it. nor has the parliament acted to align the penal code with 
the UN Convention against Torture and Other Cruel. Inhuman or Degrading 
Tre,ltment or Punishment. Likewise. a draft law to implement ratification of the 
Rome Statute of the ICC 11.Is sat in parliament since September 2005. Other 
international treaties have also been signed; however. implementation again lags 
f;tr behind.'11 

The K,tbila government inherited an elaborate system of repression from 
its predecessors. In addition to Kinshasa's notorious Camp Kokolo. the govern
ment currently maintains various large and small prison facilities under the 
control of an array of security force agencies. The National Intelligence Agency 
(ANR) and Republican Guard. both of which often engage in actions that 
exceed their legal mandates. report directly to the president. and certain intel
ligence agencies and units within the Congolese National Police (PNC) have 
also been implicated in high-profile cases of arbitrary detention and abuse. 12 

Those detained face bleak conditions. In 2006. the Ministry of Justice. sup
ported by the international community. initiated a formal process of prison re
form in Congo. Despite efforts to reform the penitentiary system. prisons across 
the country remain among the worst in Africa.4l Nearly all f;tcilities are char
acterized by harsh and even life-threatening conditions. including severe over
crowding. inadequate or nonexistent health care. and abuse by guards. Family 
members and friends are generally the only source oHood and other necessities 
for inmates. leading to malnutrition and occasional death. Small prisons gener
ally do not have separate facilities for women and juveniles.H Prison buildings 
are in such disrepair that jailbreaks are common. including by soldiers and other 
convicted rights violators. Human Rights Watch estimated at least 200 political 
prisoners at the end of 2008. I~ 

Abuses by nonstate actors continue to plague the ORe. In particular. de
spite a series ofinitiatives aimed at achieving peace and national reconciliation. 
armed groups continue to operate in North and South Kivu provinces. as well 
as Ituri. Two of the primary combatants in recent years were the Democratic 
Forces for the Liberation of Rwanda (FDLR). led by Hutus who took part in 
the 1994 genocide in Rwanda and Red in its aftermath. and their opponents. 



134 COUNTRIES AT THE CROSSROADS 

the previously Rwanda-supported CNDP. headed by renegade General Laurent 
Nkund,l until his detelHion by Rwandan ~orces in January 2009. Relations 
between the Kinshasa governmcnt and both groups have vacillated between 
hostilit}' and tacit agreement. A cease-flre ,lgreement signed in Januar}' 2008 
with 22 groups. including the CNDP. ended that August. when heavy flghting 
between the government and CN DP commenced. Despite its freedom-fighter 
rhetoric. CN Dr fighters frequently engaged in various appalling human rights 
abuses. including abductions. f()rced displacement. extortion, and recruitment 
of child soldiers. Following Nkulllb's arrest in January 2009. the CNDP agreed 
to integrate with the Armed Forces of the Democratic Repuhlic of the Congo 
(FARDC) and continue the fight .lgainst the FDLR. To the outrdge of human 

rights groups. the Congolese government agreed to allow Nkullll.t's deputy 
Rosco Ntagandd to join FARDC despite the existence of an ICC warrant ~()r 

his arrest. Indeed. the ICC's hrst trial. which began in January 2009. seeks 
to convict Ntagand.l·s ~imner rebel associate Thomas Lubanga of conscripting 
child soldiers into a militia in huri. 

Joint operations with Rwanda against the FDLR occurred during January 
and February 200t), with MONUC taking Rwanda's place starting in March 
in an operation known as Kimia II. Rights groups considcred MONUC's par
ticipation tantamount (0 complicity with FARDC's abuses. but MONUC 
considered it prderahle from a military and ethical perspective to staying on 
the sidelines. It is estimated that around 6,000 FDLR fighters remain in the 
DRC; several thousand were repatriated to Rwanda between 2007 and 2009. 16 

According to I-hllnan Rights W;Hch. abuses by all sides increased substantially 
during Kimia II. with both the FDLR and FARDC punishing civilians in hor
rific ways as revenge fi)r communities' alleged cooperation with the other side.''' 

Well ovcr a dozen other ;!fIned groups conrinue to operate in the e;lst. De
spite a 2006 ceascfire agreement bctween government forces and cthnic militias 
in Ituri. hUn1.ll1 rights violations by the militias increased in 2008 because of 
the f~lilure to address "the social. structural. and distributional injustices; the 
abscnce of state institutions; allll the plundering of the region's resources for 
the benefit of a few." 18 The Lord's Resist.lIlce Army (LRA). a notorious Ugandan 
militia that Aed into a remote region in Orientale in 2005. inflicted massive 
damage on civilians aftcr a governmcnt oHensive began in December 2008. 
Localmiliti.l groups known as Mai Mai commit abuses in a number of regions 
in the country. Notabl}'. a Mai Mai commandcr was convicted, along with 20 
associates. of crimes against humanity in March 2009.'1" 

Even in non-conAict zones. dismal economic conditions continue to foster 
crime and instability. Crime poses a serious threat to property and personal 
safety in Kinshasa, and has been on the rise in Goma, Bunia. and other cities 
in the east. Vehicle theft. burglary. and armed robbery. are frequent throughout 
the country. A large number ofcrimes are believed to involve security force per
sonnel, and impunity is near-tom I in many are,IS. especi.,lly in the east. Congo 
is it source and destin.ltion country for men, women, and children trafficked 
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for the purposes of forced labor and sexual exploitation; much of this trafnck
ing occurs within the unstable eastern provinces and is perpetrated by armed 
groups outside government control.50 There is little available redress for victims 
of violations. There is no national ombudsman or human rights commission. 
although a draft law to create a national commission passed the Senate in July 
2008. ~I A truth and reconciliation commission was formed in 2004 but clear 
rules were never established. violators were represented within the body. and it 
was disbanded in 2006 without having held a hearing. Reestablishment of the 
commission was discussed in 2008 and 2009. 

Despite constitutional provisions upholding the equality of the sexes and 
mandating the elimination of discrimination against women, Congolese women 
continue to f.1ce unequal treatment in virtually every sector of society. Patri
.trchal cultural and religious traditions. which are particularly entrenched in 
rural areas. contribute to these restrictions and the generally difncult environ
ment. According to National Union of Congolese Workers (UNTC) vice presi
dent Marie Josee Lokongo Bosiko. husbands. traditions. religions, and sects are 
the main obstacles preventing Congolese women from assuming positions of 
responsibility in socictyY The f;unily code requires a married woman to "obtain 
her husband's authorization to eHect legal acts" and receive permission before 
accepting a salaried job. The government has submitted a draft revised family 
code aimed at bringing regulations in line with the new constitution and inter
national standards, but the code remained unreformed as of mid-2009. 5.1 

Violence against women. including rape and sexual slavery. has reached 
epidemic levels in the last decade. particularly in the Kivus. Combatants from 
all sides in the conRict have routinely utilized rape as a weapon of war, a 
practice that groups such as Human Rights Watch have recounted in hor
rinc detail. H I n addition to physical and emotional trauma, victims of sexual 
violence often contmct diseases including HIV and are rejected by family 
members and the local community. A landmark law passed in 2006 explicitly 
recognized the crimes of sexual slavery, harassment. pedophilia. and forced 
pregnancy within the penal code, while increasing criminal penalties and pro
tections afforded to victims. 55 The law is conspicuously silent. however, about 
legal protection against spousal rape. 

In the absence of capacity and will to investigate and prosecute such vio
lence. both government soldiers and militias in the east, and to a lesser degree 
in other parts of the country, continue to commit mass rape with impunity. 
The UN Population Fund reported over 15,000 incidents of sexual violence 
in 2008, and Human Rights Watch reported a substantial increase in 2009. 
noting that 65 percent of the new cases were committed by FARDC soldiers.% 
The group also stated that the 7,700 recorded rape cases in North and South 
Kivu in 2008 had resulted in just 27 convictions of soldiers. 5- I n spite of the 
strengthened laws, law enforcement ofncials and magistrates continue to grant 
b.til or disproportionately lenient sentences to men accused of rape and urge or 
force female victims to settle out of court, abusing those who fail to comply.58 



136 COUNTRIES AT THE CROSSROADS 

Sluw progress in the prosecurion of ordinary soldiers tc.lr sexual violence has 
generally not extended as hu as bringing senior military officers to justice for 
either their own crimes or those commirred by soldiers under their cOlllmand. ,'I 
In 2009. however, several oHicers. including at least one colonel. were convicted 
on rape-related charges. 

1 he DR is comprised of upwards of 250 ethnic groups concentrated re
gionally. and the new constitution confers legal equollit}' on all citizens regard
less of ethnic origin. gender. age, or religious affili ;Hion.ho Identification with 
the Congo as a nation-st.lte is relatively strong. bur ethnicity has been a promi
nent t:\Ctor in politics and the tormation of armed groupS.hl Discrimination on 
the b.lsis of ethnicity remains a common practice by members of virtually every 
group and is evident in private hiring panerns in some ciries. Although President 
Kabila's cabinet and oHice staff are geographically and ethnically diverse. a sig
nificant amount of political influence remains in the hands of individuals from 
Karanga. Conversely, natives of Equateur province are often singled our tor 
ahuse by the security torces, especially in Kinshasa, as it is assumed that they are 
Bemha partisans. 

Birth within the national terrirory does not automatically confer citizen
ship on a person. The 2003 constiwtion and the nationality law of 2004 pro
vided means tor immigrants and long-term residents to acquire citizenship. 
However, this development brought only partial relief to the Banyamulenge 
Tursi residents of Sourh Kivu. whose nationality has been the subject of heated 
controversy on account of their Rwandan ancestry. To make marrers worse, 
the latest constitution does not allow dual citizenship.Co2 Congo has a popula
tion of approximately 600.000 Pygmies. who are believed to be the original 
inhabitants of large swathes of the country. Pygmies living in remote areas were 
often caught in the crossfire during the wars, and discrimination against them 
remains pervasive. The government has done linle to encourage them to par
ticipate in the political process/,·I 

Lite tor disabled citizens is likewise fraught with difficulty. Although dis
crimination is banned. the state is nor required by law to provide government 
services to the disabled, and both educational and employment opportunities 
t(lr d isabled people are severely constrained. The government has few resources 
to address these inelluities. although it has contribured some minimal funding 
towards the construction of vocational educational centers geared towards pro
viding the disabled with sewing, carpentry, and other skills.'d 

The constitution provides tC.lf freedom of religion. Approximately 50 per
cent of the national population is Roman Catholic, while 20 percent is mainline 
Prorestant. A Christian sect. the Kimbanguistes, and Muslims hoth comprise 
9 percent. Congo prides itself on providing a serring t()r peacdlll coexistence 
among religious groups. Registration of religious groups is governed by a rela
tively straightforward process.M The Kabila administration has generally upheld 
the consti(Utional guarantee of religious freedom. However, there are growing 
concerns that religious groups that challenge the legitimac), of the government 
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could be punished. The banning of the politico-religious BDK in March 2008 
represented a turn in this direction. 

Historically, unions have been an important part of civil society. Throughout 
the colonial and postcolonial eras, they served as institutional forums where 
workers met to articulate demands for improved working conditions and politi
cal reform. During the 1990s, unions played an important part in the prode
mocracy protests that led to the collapse of the Mobutu dictatorship. The law 
permits workers to form and join trade unions without prior authorization. 
Although discrimination against unions is illegal. the law has not been enforced 
eHectively. In recent years, labor unions have functioned throughout the 
country. albeit in weak form. Only a small percentage of workers are formally 

organized. Collective bargaining is limited, and public sector wages are set by 
decree. In the private sector, the government has failed to prevent or counteract 
a rash of parallel and sham unionism centered on the extractive industries.6(' In 
2007,6,000 employees of the Bakwanga Mining Company (MIBA), the main 
diamond mining company in Eastern Kasai, were denounced by local ofncials 
and MIBA management and received several death threats from anonymous 
sources following a decision to strike in protest of poor working conditions/i7 

Although freedom of assembly is constitutionally protected, government 
insecurity leads to restrictions in practice. Organizers of public events are re
qu ired to register with local authorities. According to the law, organizers are 
authorized to hold an event unless the local government specincally denies 
authorization. In keeping with a pattern that dates back to the Mohutu era, 
government security forces often disperse unregistered protest marches or meet
ings, often under the pretext of restoring publ ic order. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

1.15 

1.00 

1.60 

1.00 

1.00 

Congo's civil law system is a legacy of Belgian rule, but customary law is still 
in force in many partS of the multiethnic, Idrgely rural country. Traditional 
private domain issues such as marriage and divorce, inheritance, and land ten 
ure are regulated by customary laws in the various traditional communities.68 

The 2006 constitution institutionalized the principle of judicial independence 
by removing the executive's power to appoint magistrates and judges, granting 
this power instead to the Supreme Council of the Judiciary (CSM), which was 
nnally created in August 2008 but remained nonfunctioning as of mid-2009. 
The constitution also divided the Supreme Court of Justice's functions into a 
Const itutional Court, a Court of Appeals, and a Council of State empowered 
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ro oversee constitutional. judicial. and administr<uive issues. respectively. These 
bodies are charged with overseeing a system of lower civilian and military 
courts."" However. the government has been slow in implementing the new sys
tem. It has yet to pass legislation providing for the creation of the three Supreme 
Court bod ies.-n 

Regardless of constitutional intent. Congolese judges are subject to undue 
influence from government officials and powerful individuals. The CSM. 
which should be the linchpin of judicial independence. remains unable to act 
as a disciplinary body. Executive interference in the judicial system is rourine. 
In February 2008. while the parliament was still deliberating on the creation 
of constitutionally mandated judicial institutions. President Kabila forced 89 

magistrates into retirement. including the president of the Supreme COllrt and 
the prosecllror generaL"1 While Kabila depicted the dismiss.tls as a corruption 
purge. the 28 new magistrates hired to fill the posts were unqualified for their 
new positions. and most analysts-though not necessarily most citizens-viewed 
the president's actions as undue interference in the judicidry. In response. the 
Magistrates' Union organized a strike.71 In July 2009. the president dismissed 

another 165 magistrates. again on the basis of alleged corruption. His actions 
were viewed by some as an attempt to distract public attention from executive 
malfeasance.- ' Overall. the combination of government neglect and incapacity 
results in a justice system plagued by corruption. particularly among magis
trates. who receive a momhly sal.Hy oHess than US$200: 1 This systemic weak
ness is exacerbated by both the lack of a functioning judicial training body to 

instill ethical ,lI1d legal standards.;' 

Due to underflllllling and understaHing. access to justice remains extremely 
limited olltside of Kinshasa. In 2007. only 0.75 of the budget was allocated to 
the judicial branch. ;h Of the mere 2.000 magistrates serving in the country. 

fully two-thirds work in Kinshasa. M,ltadi. and Lubumbashi; only 50 of the 
country's 200 courts were operational in 2008.' " In rural areas. citizens often 
resort to vigilante justice rather than rely on either the dogged lower courts or 
informal local systems where judicial decisions are dispensed by any authority 
present.-H Moreover. in approximately 70 percent of all cases. judicial decisions 
go unenf<lfced due to scarcity of tesources and the inability of citizens to pay 
enforcement costs .-·) In an eHon ro provide remedies. the Ministry of Justice 

in 2007 announced a Plan of Action tllf Justice Reform that included judicial 
training and an exp,lI1sion in the number of judicial officers; it was followed in 
2009 by a Ministry of Justice Roadmap on similar themes.No Implementation 
will be planned and monitored by the Mixed Committee on Justice (CMJ). 
which includes both international and domestic planners and has helped coor
dinate some successtill initiatives.HI Although the constitution provides tor the 
presumption of innocence until guilt is proven, this right is often violated in 

practice. Lawyers are frequently denied access to their defendants. and both 
defendants ,lIld lawyers are sometimes prevented from being present at trials. 
which are otten closed to the public. The right to appeal is not legally gU;lranteed 
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in cases related to national security, armed robbery, and smuggling.82 The 2006 
constitution limits military justice to members of the armed forces and police. 
Ilowever. because penal codes have not been changed to reRect the new charter, 
civilians are still prosecuted in military courts. where they possess fewer rights. s3 

Military court judges and prosecutors, while often dedicated, find their inde
pendence limited by the atmosphere of impunity, which provides sound reasons 
to fear retribution if they issue orders that displease officers. 

Civilian control over the military remains extremely feeble, and is essen
tially an abstract concept considering the degree to which power is held by 
former combatants and the Auidity between state and nonstate fighters over 
the evolution of the conAict. On the level of citizen interaction, the govern
Illent remains unable to rein in the military and police. who are so woefully 
underpaid that corruption and illegal behavior are inevitable. Both active and 
demobilized soldiers . deserters. and police continued to harass and rob civil
i.lIls and abuse women. with eastern Congo most affected. Searches without 
warrants and forced labor are frequent as well. Lines of authority within the 
military are op.lque, with reintegrated ex-combatants often taking orders from 
their former commander even though dismantling and dispersing former units 
was a specific objective of the reintegration process. Payroll theft by officers has 
been a major problem. though some mechanisms introduced in recent years by 
the government have decreased its prevalence. The international community 
has invested substantial resources in collaboration with the Kabila administra
tion to create inertia within the DDR and military reform processes, but in tile 
context of ongoing conRiet. progress remains limited and fragile. 

The treatment of top CNDP commanders incorporated into the military 
who have been explicitly accused of appalling human rights violations is an ex
tremely sensitive topic. According to MONUC, integration of the CNDP into 
FARDC has been a particularly troubled process.S'1 Nkunda's case could poten
tially be an embarrassment to both the Rwandan and Congolese governments, 
given prior cooperation by both with the CNDP. Kabila was willing to co-opt 
each rebel leader when he saw an opportunity to use the alliance to broaden 
support for his military and political strategy. For the same reason, Kabila co
opted former R D officers who are widely believed to have engaged in Ragrant 
human rights abuses. Although some reports indicate that ICC prosecutions 
have affected the behavior of militia leaders.s, the f;lct that Bosco Ntaganda and 
orher wanted- and in some cases, convicted-officers remain active within 
FARDC illustrate the government's ongoing prioritization of peace over justice. 
In May 2009 an amnesty law for acts in North and South Kivu since 2003 went 
into eHecr. Although it specified that crimes 'Igainst humanity were exempt, 
observers feared the further entrenchment of impunity.Rr. 

The law provides relatively clear definitions of property rights. but such 
provisions are frequently violated by both state and private actors. The combi
nation of a convoluted property code and an ineffective, overburdened admin
istrative and judicial enforcement system renders the protection of property 
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rights extremely diHlcult. While the government has made some attempts to 

improve and harmonize its legal framework with the 2006 constitution. im
plementation has lagged.H

- Property rights remain especially unstable in the 
east. where land conAicts resulting from forced displacement and ongoing 
plundering and land seizures by armed groups and bandits are prevalent. xH 

Furthermore. restricted land access. a legacy of past government policies that 
stripped Congolese of their land rights under customary law and led to the 
appropriation of their land by wealthy elites and foreigners. has been a driving 
flHce in the current conAict.R

·' 

ANTICORRUPTION AND TRANSPARENCY 1.06 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 0.50 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 0.75 

EXISTENCE OF ANTICORRUPTION NORMS. STANDARDS. 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

1.00 
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The Mobutu era created ,I system in which power and corruption were synony
mous. and its legacy will be diHlcult to overcome. The Congolese believe 
that corruption is rampant in the country. Tr,\I1sparency International's 2009 
Corruption Perceptions I ndex ranked the ORC 162 out of 180 countries.')() Cor
ruption is endemic at all levels of society and the scale of the government's 
anti-graft eHlHts has been wholly inadequate to the immense task. In addition. 
insufncient salaries. which often are not paid for months at a time. fuel petty 
corruption among civil servants. police. and soldiers. Administrative disrup
tions designed to solicit bribes. known as tmcl1sst'rit's. are considered a part of 
everyday life by the Congolese. Little progress to combat them has been made 
in recent years. although some local-level initiatives have reported success.''' 

Institutional mechanisms to ensure accountability are thin at all levels of the 
Congolese government. The 2006 constitution and the Code of Ethics of Public 
Officials require the head of state. government ofncials. and civil servants to 
submit assets declarations to the Constitutional Court.Q1 However. public acc
ess to the statements is not stipulated. Owing to the we,lkness of the judicial 
system. prosecution for corruption. particularly of government ofncials. is too 
infrequent to act as a credible deterrent. though dismiss,lls sometimes occur. 
The independent press generally has not shied away from investigating corrup
tion in the public sector or critici7ing government polkies. However. reporters 
exposing graft expose themselves to the risk of Jrrest. intimidation, and violence 
on a constant basis. 

State presence in the economy has diminished from the height of the 
Moburu era . when st,lte mining comp,IIIY GECAMINES controlled mineral 
production. Accelerating mismanagement led to the company's collapse by 
1990. Since then, direct state production has been subordinated to partnerships 
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with corporations as well as artisanal mining. Both during the conAict and after, 
the government attempted to impose greater order, but the incentives for im
proved oversight have, unfortunately, often been based more on opportunities 
for rent seeking than maximization of state resources to benefit citizens. A new 
mining code was enacted in 2002 and a complementary mining registry cre
ated the next year. but the registry ended up linked to the presidency and in the 
hands of a Kabila ally:'·' 

The situation in Katanga, the ORCs key copper and cobalt producing re
gion. illustrates the unfortunate continuities between the Mobutu era and the 
present. Despite continuous government control. the region's riches have not 
translated into sustained benefits for the local population, with corruption and 

misguided regulation playing important roles. According to Global Witness, 
" . . . at the end of 2005. at least three quarters of the minerals exported from 
Katanga were leaving illegally."·H Attempts to achieve greater state control have 
not always benefited either the state or local populations. For instance, tens of 
thousands of artisanal miners were expelled from mining sites. with no alter
native income source, as private companies moved in during the 2004-2008 
commodities boom:'~ Similarly, state attempts to maximize revenue through 
high export taxes and royalties have resulted in a massive, complex smuggling 
system in which corrupt officials have enormous opportunity to profit from 
gr.lfi:. ConAicts of interest are also legion, as political ofncials in resource-rich 
areas are often closely tied to the mining companies. 

The Katangan mining trade is rational in comparison to operations in 
North and South Kivu and Ituri, where officials of regional governments, rebel 
groups, and FARDC members h;lYe scrambled for natural resources for over a 
de ade . The region is rich in cassiterite, gold. coltan, and wolframite, and the 
quest to gain and maintain control of these strategic minerals played an impor
tant part in prolonging the war.% 

Taxation represents another area in which the pathologies of Congolese in
stitutions are evident. The essential tax relationship between citizen and state, 
in which taxes act as investment in state services, is only minimally functional. 
Most fee collection by government agents occurs informally and illegally, with 
little citizen knowledge of what fees are legal. The education sector is plagued 
by various forms of corruption."- According to a recent report by TWN Africa. 
mining companies use numerous negotiating and tax avoidance schemes to 
minimize payments to governments, while also taking advantage of the inability 
of national tax authorities to ensure compliance.?8 Given the volume of min
ing. significant revenues do reach the state- at least when commodities prices 
;He high- but a 1.\Ck of transparency in revenue distribution creates conAict 
between local and national autllOrities and provides incentives for individual 
oHicials and local agencies to seek informal solutions:)') Deficiencies in cus
toms administrations have created a vicious circle: rampant smuggling leads 
tile state to raise export taxes in search of revenue, thereby encouraging further 
sllluggling.lfln 
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Ag.linst this backdrop. the government's anticorruption campaign has not 
yielded signiflcant results. The primary anticorruption law was enacred in 2005 
and is considered an adequate framework. should ir ever be consistently uti
lized . A largely ineHecti ve Eth ics and Anti -Corruption Commission was creared 
in 2003 as one of hve so-called citizen institllfions mandated by the transitional 
constitllfion. but did not cro s over to rhe new consritllfion . The DRC lacks 
both a national ombudsman and a compl.lims mechanism whereby victims of 
corruption seek redress for corrupt acrs. The St.He Auditor. which is in c..harge 
of reviewing expenditures. is generally ineffective. IOI 

A number of reviews of resource-exploitation contracts have occurred since 
the 2002 pe.\Ce agreement. The hm report. by a commission within the tran
sirional parl iamenr led by Christophe LUflllldula. produced a damning indict
ment of mining sector management but no procedural overhaul. Another 
government-initiated review of 61 mining contracrs began in 2007 and led 
to the cancellation or renegotiation of numerous deals. However. the Carter 
Center notcd that in terms of both process and nnal results. the review fililed 
to either a((ain its stared goals or sct a precedcnt for more rational . transparenr 
concessions processes.'"I Finally. a rcview of logging conrracts resulred in the 
October 2008 announcemcnt rhat numerous deals would be canceled. with an 
ongoing moratorium on new concessions. 

The achievement of any signihcant governmental transparency remains 
largely ,Ispirational, and many oHicials do not share this goal. There is no free
dom ofinf()fIllation or other comprehensive law governing the provision of go v
ernment d at.l. In addition, the dissem inarion of information remains extremely 
weak , and many citizens are unaware of important laws and regulations thar 
aHect rheir personal interests. IIt

.' Since J;ebruary 2008 the DRC has been a can
didate to join the Extractivc Indusrries Transparency Initiative (EITI) but musr 
ahide by l11ulriple steps to promote transparency bdi.lre it is ill compliance with 
EITI princ..iples. Accord ing to the Open Rudget Index, the country provides 
no informarion abom its budget other than rhe hnal enacted document. lUI The 
governmcnt has been working with the World R.lllk to institute a new procure
menr code, but as of mid-2009 it remained unimplemented. In general, while 
individu.11 agencies and officials at times act to improve management and trans
parency, most such progress is compelled by NGOs and international donors. 

RECOMMENDATIONS 

• 

• 

Creare an independcnt media regulation body mandated with applying 
clear and consistent rules and processes prior to suspending or closing 
media omlets. 
Prioriti7c the prosecution of war crimes, beginning with vetting the human 
rights record of all FARDC commanders and removing suspected violators 
from thc ir command positions. 
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• Adopt a multifaceted strategy to end impunity for crimes of rape and sexual 
violence that include gender-sensitivity educational initiatives, rehabilita
tion for victims of sexual violence, and a comprehensive protection program 
to ensure that victims can testi/)' against their attackers. 

• With the assistance of the international community, work to improve the 
judiciary hy improving judicial training, adding infrastructure and technical 
capacity, expanding the territorial coverage of courts, and providing salaries 
to judges and judicial staff at a level sufficient to diminish incentives for 
corruption. 

• Systematically review and strengthen laws, policies, and institutions that 
govern financial payments made by mining corporations to the national 
government while also revising the tax system to diminish incentives for 
evasion and smuggling. 
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EAST TIMOR 
CAPITAL: Dili 
POPULATION: 1.1 million 
GNI PER CAPITA (ppp): $4,690 

SCORES 2006 2010 

ACCOUNTABILITY AND PUBLIC VOICE: 3.77 4 .30 

CIVIL LIBERTIES: 4.63 4 .94 

RULE OF LAW: 3.77 3.58 

ANTICORRUPTION AND TRANSPARENCY: 2.77 2.98 

Dennis Shoesmith 

INTRODUCTION 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

On May 20, 2002. the Democratic Republic ofTimor-Leste obtained its inde
pendence following nearly 25 years of brutal occupation by the Indonesian 
military. whose presence culminated in widespread bloodshed and destruction 
following a J 999 vote for independence. Since then, the young country has 
struggled to establish not only a working democracy but also a functioning 
state. Over the past seven years, it has made significant progress bllt has also 
experienced serious political crises, including threatening episodes of armed 
rebellion. attempted assassination of the president and prime minister, and vio
lent communal conAict. 

Between 1999 and independence in 2002. the United Nations Transitional 
Administration in East Timor (UNTAET) managed the transition to inde
pendence. In August 200 t. the country elected an 88-member Constituent 
Assembly (CA) to draft a constitution. Fretilin- the leftist Revoilltionary 
Front for an Independent East Timor, whose armed wing waged a low-grade 
insurgency against the Indonesian army during its occupation-won 57 per
cent of the national vote. In April 2002. Kay Rala Xanana Gusmao won the 
presidency with 87 percent of a direct popular vote. In 2002, the Fretilin
dominated CA passed a new constitution, enshrining basic political freedoms 
and a bill of rights. The CA then transitioned into the regular Parliament under 
a Fretilin government. This first administration was characterized by a power 
struggle between Gusmao, Fretilin, and Prime Minister Mad Alkatiri. Beneath 
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the surl;\Ce, comlllunal tensions remained between geographical groupings of 
"easterners" and "westerners." "Easterners" (the Lorosae), who cI.limed they 
had led the tlght lor independence, were aHlliated with Fretilin and held most 
top positions in the army. The Lorosae perception was that "westerners" (the 
Loromonu) had tended to collaborate with the Indonesian occupiers. The 
Loromonu, meanwhile, perceived themselves as sidelined in the postindepen

dence political arrangement. 
In 200G, the young country descended into violence, ,I these deep-seated 

political divisions erupted into widespread clashes in the capital, threatening 
civil war. The unrest began in March, when roughly one-third (600 members) 
of the East 1 illlor Ddcnse Force (Falintil-FDTLlF) were dismissed lor striking 

in protest of poor working conditions, low pay, and claims of discrimination by 
oillcers from the east against those from the west. In latc M.IY. FDTL soldiers 
killed 10 unarmed police oillcers under UN protection, sparking broader clashes 
with the police, many of whom had worked lor the Indonesian administration. 
Frustration with the government's I;\ilure to alleviate poverty and corruption, 
combined with objections to its response to the turmoil in the ddcnse lorce, 

led numerous citizens to take up arms in I;\ctions ranging from "political-front 
groups, veterans groups and martial arts groups, to small street corner gangs 
,lIld youth groups. "I Dozens were killed in the ensuing antigovernment pro
tests and comn1llllal violence. At the peak of the crisis, approximately 150,000 
people were displaced, approximately half huddled in camps in the capital 
Dili, where they remained lilr the next two years. 

An Australian-led contingent of 2.200 loreign troops was deployed to en
sure security and President Gusmao assumed additional powers, declaring a state 
of emergency that remained in place unril August 2006. Still revered as a na
tional hero lor his role in resisting occupation, Gusmao maintained public sup
port, while the Fretilin administration was widely discredited by the violence. 
Alkatiri eventually stepped down and Gusmao chose Nobel Prize-winner and 
IOrlner foreign aHairs minister .lose Ramos-Horta to serve as prime minister 
unrillegislati\·e and presidential elections could be held in 2007. 

The elections brought an end to Fretilin's dominance, with Ramos-Horta 
elected president and Gusmao eventually emerging as prime minister. The 
risk of instability emerged again in I~ebruary 2008, however. when lorrner 
army major Alfredo Rcinado led an assassination attempt against both lead
ers. Gusmao survived the attack unharmed. but Ramos-Horta was severely in
jured ,lIld Hown to Australia lor treatment. Reinado. who had been arrested lor 
involvement in the 2006 uprising but escaped from prison later that year. was 
killed during the attack. 

This is the political context in which the search lor public accountability 
and the rule of law has had to proceed in recent years. Contributing to po
litical crises is the cOlllllry's widespread poverty. With ,\pproximately half the 
population li\'ing below the poverty line, the coulIlry remains the poorest in 
Southe<lst Asia .! Despite large oil ilnd gas revenues and generous illlernational 
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aid. povert), increased between 200 I and 2007. reflecting stagnation within the 
non-oil economy':' That most East Timorese are experiencing declining living 
stand.lrds renders high-level corruption a particularly sensitive source of public 
disaHection. 

Despite these significant challenges, progress has been made. With interna
tional intervention. the crises of 2006 and 2008 have been weathered. The 
elections were successfully held and a transfer of power to the Parliamentary 
Majority Alliance (AMP) took place. with the AMP coalition government 
holding tlms far. Life in Dili has improved and the I DP camps have been dis
mantled. I With the death of Reinado and the surrender of his cohorts. the 
threat of military rebellion has receded. The United Nations Integrated Mission 
in Timor-Leste (UNMIT) has renewed its mandate and the Australian forces 
remain in place to provide support. By early 2009. the "security situJtion in 
Timor-Leste [had) strikingly improved."~ and signs of economic growth had 
emerged. The present AMP government has dr.lwn heavily on the state's petro
leum fund since 2007. lifting per capita gross national income from US$550 in 
2006 to US$1,51 0 in 2009. 

Nevertheless. political polarization and the prevailing culture of impunity 
surrounding both past abuses and ongoing high-level corruption pose a sig
nincant threat to the country's further ecollomic and democratic development. 
As such. East Timor remains a fragile state that will need considerable interna
tional support for some time to come. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

4.30 

4.25 

4.25 

5.00 

3.71 

East Timor is an electoral democracy and experienced its nrst democratic trans
fer of power in 2007 following presidential and parliamentary elections/' Both 
sets of polls revealed declining public support for Fretilin. which had domi
nated the political scene since the country's independence in 2002. The decline 
largely reflected frustration with ongoing corruption and poverty. 

East Timor has a semi-presidential system. with a directly elected but largely 
symbolic president serving as head of state and a prime minister chosen from 
the parliamentary majority as head ofgovernment. 111 keeping with the nve-year 
terms stipulated in the constitution. elections for the presidency and the uni
cameral Parliament were held in June 2007. marking the country's first direct 
legislative elections since the Fretilin-dominated CA automatically became the 
country's first parliament in 2002. 

Under the current electoral system. voting is based on proportional rep
resentation and dosed party lists. Some observers have mised concerns that 



152 COUNTRIES AT THE CROSSROADS 

the arrangement distances representatives from the electorate, as voters have no 
input over the choice of individual candidates, :lIld there is little incentive tor 
pariiamenrari.lIls to be responsive to local demands. Prior to the polls, in May 
2007, several electoml reforms were adopted. The number of parliamentary 
seats was reduced from 88 to 65, and the 14 political parties that contested the 
election committed to a code of conduct honoring the free dissemination of 
political ideas and respect for the rights of rival parties. 

Voter tumour reached 80.5 percent and some 2,750 international and local 
observers deemed the elections generally free and filir. Election coverage was 
open and detailed in newspapers and 011 public radio. Vote buying was nor 
a significant prohlem, although there were a small number of reports of false 
returns. The Australian-led International StabiliZiltion Force provided security 
on polling day, which was generally peaceful. The elections were nonetheless 
marred by violence in the period prior to and following the polls, particularly 
as they did not initially yield a clear victor. Two people died, approximately 100 
were injured, and at least 7,000 displaced in clashes between party support
ers. The greatest violence occurred in Bauc.lU, followed by Viqueque, Oecussi, 
Ermera and Dili'! 

In the presidential elections, Ramos-Horta emerged victorious in a runoff' 
round, earning69 percentofthe vote and scoringa landslide victory over Fretilin's 
candidate. The results of the legislative polls proved more ambiguous. Although 
Fretilin ohtained the largest number of seats (21), it tell short of a majority. The 
next largest party, the National Congress for Timorese Construction (CNRT), 
a new grouping launched by outgoing president Gusmao, secured 18 seats. In 
July, the CNRT announced that it would join several smaller parties to form a 
coalition, the Parliamentary Majority Alliance (AMP). This enabled it to attain 
a majority with ~7 out of the 65 seats. In addition to CNRT, the AMP included 
the Democratic Party (PO; 8 seats) and the Social Democratic Association of 
Timor-Social Democratic Party (ASDT-PSD; 11 seats). 

Deadlock ensued between Pretilin and CNRT, as each side sought to rely 
on the constitution to justifY its right to flJrm a government. The impasse was 
eventually broken when President Ramos-Horta, following constitutional 
provisions authorizing him to appoint the prime minister, asked CNRT and 
its leader Gusmao to form a government. Fretilin perceived the decision as 
biased, and violence erupted in Dili and other cities, adding to the number of 
displaced. Despite Fretilin's objections, its lawmakers nevertheless took their 
seats in Parliament by early bll. As a result, the legislative elections ultimately 
hrought greater pluralism to Parliament and an end to Fretilin's dominance of 
government. Nonetheless, Gusmao's and Ramos-Horta's retention of the coun
try's top two executive posts also illustrated the extent to which personalities 
and loyalties tied to the I 970s resistance to Indonesia continue to inAuence 
political outcomes more than programmatic or ideological platforms. 

In 2009, rdorms related to suhnational government were introduced with 
the aim of decemr.llizing state services and bringing policy making closer to 
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local communities. In rural areas. local authority ~;\lIs in the hands of village 
chids (cbrjr dr 5/1(0) and below them. hamlet chiefs (r"rft aUria). In the 2004 
local elections. citizens voted for their preferred hamlet and village chiefs, who 
were mostly affiliated with national political parties. For the October 2009 suro 
elections. the new electoral law en~orced a dosed voting list system. remov
ing voters' ability to choose individual candidates. The village chiefs elected 
through the dosed voting lists then select hamlet chief candidates ~or each 
aid ria. Voters in the aldeias tlms lost their right to directly elect their own chefe 
aldeia. In February 2009. the Council of Ministers introduced a bill that would 
create new municipal assemblies. Reversing the ban on political party affilia
tion in the suco elections. the draft law imposes national party affiliation on all 
c,lIldidates ~()r municipal assembly positions. Observers have raised concerns 
that should this become law. it risks re-cre.Hing at the 10Cililevei the polarization 
present in national politics. Ifsuccessful. decentralization reforms could deepen 
E,lst Timorese democracy and strengthen central state legitimacy. Mismanaged. 
howe\'er. they risk imposing yet another layer of potentially inert bureaucracy 
and corrupt municipal politicians on rural communities. 

The separation of powers is outlined in the constitution through a semi
presidential system and an independent judiciary. I n practice. the government 
is dominated by a powerful political executive presiding O\'er a Parliament 
of limited eHectiveness. An immature judiciary is struggling to fulfill its role of 
holding the other branches to account. By law. the directly elected president is 
largel), a symbolic figure, with ~ormal powers limited to the right to veto legisla
tion and appoint oHicials to certain positions. In practice. both Gusmao and 
Ramos-Horta have. while serving as president. played a key role in ~orging the 
country's political reality and dynamics. The Council of Ministers (the political 
executive) has the authority to legislate. in addition to Parli.llnent. In recent 
years, this power has been used to introduce controversial decree laws. such as 
the 2006 penal code legislation intended to impose harsh penalties ~or defama
tion and public criticism of the government (the law. overtaken by the 2006 
pol itical crisis. was not promulgated). 8 

The Fretilin government that ran the country from 2002 to 2006 tended 
to ignore Parliament. The two transitional governments that governed after 
Alkatiri 's resignation in June 2006 did so during periods of political turmoil. 
limiting their eHectiveness. The installation of the AMP-led government in 
2007 has thus been the first opportunity for Parliament to develop an inde
pendent role. It has begun to assert itseH: with the Fretilin-Ied opposition regu
larly mounting determined criticism of the government. Parliamentarians have 
posed seriou questions during budget sessions and in October 2009. Fretilin 
moved a vote of no confidence against the prime minister after he ordered the 
release of an Indonesian national accused of human rights abuses. The motion 
was ultimately defeated but only after a day of vigorous debate. 

Nevertheless. Parliament has yet to fully exercise eHective oversight over the 
executive." On the Fish-Kroenig Parliamentary Powers Index. East Timor's score 
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remains low. biling many of the criteria for a strong legislature. Weaknesses 
cited include the f;\Ct that Parli,lInent neither appoinrs nor can remove the 
prime minister, ministers do not sit in parliament, the executive is not answer
able to the legislature, and the Council of Ministers has its own independenr 
power to issue decree laws. /I) More practically, Parliamenr continues to lack the 
human and financial resources needed ro significantly influence policy mak
ing. Parliamentary committees struggle to perform their oversight functions. 
I egislative scrutiny is uneven, and until recently, review and amendment of 
bills has been rare. This is due in part to linguistic obstacles: the language of Par
Iiament is Portuguese, which most MPs have not mastered, and translation of 
legislation inro the more commonly spoken Terum remains slow. 

The task of building a competent ci\·il service from its state of complete 
destruction in 1999 remains daunting. The United Nadons Development 
Progr.lI11me (UNDP) and the World Bank have voiced concerns that the pro
cesses outlined in the 2004 Civil Service Act lack sufllcient procedures to ensure 
impartiality in decisions of recruitment and promotion. II Civil service salaries 
are low. increasing the potential for corruption and making it diHicult to attract 
capable staff fiu senior and mid-level positions. Several ministries have, nev
ertheless, managed in recenr years to appoint highly competent individuals to 
top positions. The AM P government committed to improving the situation, 
declaring 2008 "the year of administrative reform" and subsequently establish
ing a Civil Service Commission with support from international donors. The 
commission's members were inaugurated in August 2009 and are generally 
perceived as competent. The government continues to work with the United 
Nations and other donors to further professionalize the civil service. ' 2 

Timorese are free to fi.lrlll political and voluntary organizations, and the 
space for a diversity of voices has expanded since Fretilin's defeat in the 2007 
elections. There are no laws currently regulating the nongovernmental organi
zation (NCO) senor, though some have been in development in recent years. 
In the meantime, a self~administered registration system is in place. Local and 
international NCOs bce challenges in their attempts to operate eflectively 
across the divide between the social and political centers, the cides of Dili and 
BaucolU, home to the country's small middle class. In rural areas, where the great 
majority of the population resides as subsistence fanners. civil society assumes 
more traditional East Timorese forms. The internationdl community is active 
and well represented in East Timor. Donors and flll1ders of civic organizations 
are largely free of government pressure. 

Local civil society organizations are gradually becoming more experienced 
and professional, increasing their ability to engage in efh:ctive dialogue with the 
government on policy and legislation. La'o Hamutuk (Walk Together), a joint 
East Timorese-internarional NGO. regularly produces well -researched critiques 
of governmcnt policy. Several NGOs monitoring Imlll.1Il riglHs have worked 
closely with the Ofncc of the Ombudsman for I-hunan Rights and Justice 
(PDH). while.1 llumber of groups also provide pro bono legal aid .lnd support 
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for victims of human rights violations . The government has generally welcomed 
consultations with civic organizations such as the NGO Forum. Governmenr 
etlorrs to establish a code of conduct for NGOs are inrended to improve the 
dialogue be{\veen the state and civil society." Nevertheless, the government has 
at times reacted negatively to what it perceived as unfair criticism from NGOs. 
This h.ls been especially true with regards to criticism of its decision not to 
prosecure individuals allegedly responsible for war crimes commined during 
the Indonesian occupation . 

Compared to the strict censorship in place under the Indonesian occupa
tion, today East Timor's media operate in a relatively free environment. At least 
five private daily and weekly newspapers publish regularly and several more 
appear sporadically. As nearly 50 percem of the population remains illiterate, 
r.ldio is the dominant medium. Following independence, broadcast media were 
mainly comprised of public radio and television our/ets, including Radio Timor 
Leste, estimated to reach over two-thirds of East Timorese. In recem years, how
ever, community radio stations-many with international funding-have pro
liferated and are playing an increasingly important role in the media landscape. 

Despite such improvements, both the Fredlin and the AMP governments 
have attempted at times to limit free speech . Some journalists have faced legal 
and physical intimidation for criticizing the governmenr. Officials often seek 
to justifY sllch restrictions as necessary given the immature and sometimes irre
sponsible nature of East Timorese journalism and the need to protect national 
stability. In January 2008, following the publication ofinAammatory interviews 
with rebel leader Alfredo Reinado, the prime minister warned that journalists 
risked arrest if they reported "erroneous" information. 

The 2002 constiturion guarantees free speech and freedom of the press. 
Nevertheless, jOllrnalists have been prosecured for defdmation under articles in 
the still-operational Indonesian penal code. In late 2008, Minister of Justice Lucia 
Lobato relied on the law to file criminal defumarion charges against Jose Belo, 
editor of the weekly Tempo Se1llt11Ull The charges focused on an article Belo had 
published that alleged the minister had improperly awarded government con
tracts to friends and business contacts. I f convicted, Belo- who was impris
oned during Indonesia's rule for passing human rights information to foreign 
journalists-would face fines and up to six years in jail. 

In 2006, the Fretilin governmem drew up a new penal code to replace the 
Indonesian one, which it issued as a decree law and submitted to the president 
for assent. The proposed law drew international and domestic condemnation 
because of its retemion of harsh criminal penalties for defamation. ' 01 President 
Gusmao sem the legislation back to the Council of Ministers without signing 
it, and it eventually lapsed due to the 2006 political crisis and change of 
government. In early 2009, the AMP government drafted its own proposed 
media laws. The proposals would decriminalize dd;lmation, creating instead a 
national media council, appoimed by Parliament and possessing authority to 
mediate defamation cases. Its powers would include issuing or revoking licenses 
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of journalist. as well as the ability to impose fines of between US$';OO and 
US$2.500 f(lr individual journalists and of up (Q US$IO.OOO for newspapers. 
The draft bill also provoked criticism from local journalists and international 
press watchdogs. The Southeast Asian Press Alliance (SEAPA) stated that it was 
"deeply disturbed" by the proposed laws. which would "severely damage the 

environment fur press freedom and free expression. "" 
Journalists occasionally face intimidation or physic.II assault. In February 

2008, Mouzinho de Araujo, a senior journalist with the East Timor Post, was 
arrested and be.nen up hy military police. The newspaper lodged a complaint 
with the government, which subsequently issued a fimnal apology for the use 
of "unjustified f()rce." Internet access is not subject to any restrictions. though 

less than I percent of the population accessed it in 2009 due to infrastructural 
limitations and poveny. 

CIVIL LIBERTIES 4.94 

PROTECTION FROM STATE TERROR, UNJUSTIfiED IMPRISONMENT, 

AND TORTURE 3.88 

GENDER EQUITY 4.67 

RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 4.50 

FREEDOM OF CONSCIENCE AND BELIEF 6.67 

FREEDOM OF ASSOCIATION AND ASSEMBLY 5.00 

East Timor has ratified all of the core international human rights treaties. includ
ing the United Nations Convention against Torture and its optional protocol. 
Notwithstanding its limited resources. East T imor has largely compl ied with 
UN human rights mechanisms. and since August 2006. UNMIT has deployed 
human rights ofhcers in the held. Nonetheless. a prevailing culture of impunity 
fi.lr past and current abuses poses a signihcant obstacle to better civil liberties 
protections and an end to the cycles of sporadic violence that have plagued the 
country. 

On multiple occasions in recent years. reports have emerged of police and 
security forces using violence against detainees. A 2006 I-Iuman Rights Watch 
(\ I RW) report detailed pervasive police torture :Ind mistreatment. Such findings, 
along with police participation in violent clashes that spring, led the UN Police 
Force (UNrOl) to assume control over natiOl",1 policing in September 2006. 
At its peak. approximately 1.500 UNPOl ofnLers were stationed in EJst Timor 
to ensure internal security. Since then. there has been a phased tr.lllsfer of 
responsibility b;lCk to the Policia Nacional de Timor-Leste (PNTL) intended to 

conclude in 2010. As of mid-2009. PNTl units were responsible for security 
in laurem. Aileu, Manatuto and Ainaro. UNPOl continued to maintain a 

presence in these areas. however. with a special responsibility to monitor respect 
fur human rights. 
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As the PNTL and other forces began to resume security responsibilities 
since 2007, reports of mistreatment reemerged. The U.S. State Department 
has detailed serious incidents of "cruel and degrading treatment of civilians" 
by security forces, particularly the PNTL Task Force, a rapid reaction police 
unit formed in December 2007. The Office of the Ombudsman, UNMIT's 
human rights unit, and NGOs received dozens of complaints of excessive use 
of force by security personnel throughout 2008. 16 In the earlier part of the year, 
security forces .macked civilians as they sought to restore order in the after
math of assassination attempts against President Ramos-Horta and Prime 
Minister Gusmao. The F-FDTL and the PNTL Joint Command force, set up 
after the attacks, was reportedly responsible for beatings, intimidation, and 
unlawful searches in rural areas. 17 In his report to the Security Council in early 
2009, however, UN Secretary-General Ban Ki-Moon noted that by that time 
"allegations of ill-treatment and excessive use of force and intimidation during 
arrests [had) decreased." 

Conditions in the four government-run prisons in Dili, Baucau, and Gleno are 
reported to generally Illeet international standards, although they lack provisions 
for mentally ill prisoners and there have been some allegations of prisoner 
mistreatment. Police station detention cells, particularly in rural areas, do not 
comply with international standards. Detainees in district police cells suffer 
from lack of nutrition, sanitation, and bedding. The ombudsman regularly 
monitors prison conditions, as do international human rights observers and the 
International Committee of the Red Cross via occasional visits. There appeared 
to be no civilian oversight of the military prison operated by the F-FDTL, 
however. IS Prison security has at times been lax, as in August 2006, when Major 
Reinado escaped from DiIi's main jail with 56 others after breaking down 
several walls on the east wing. Excessively long pretrial detention and delays in 
completing judicial procedures also remain problems. 

As security has improved following the series of crises between 2006 and 
2008, political opponents of the AMP government and peaceful activists have 
not been threatened by state violence. The current trial of the 28 individuals 
accused of taking part in the armed attacks against President Ramos-Horta and 
Prime Minister Gusmao is being conducted via a regular legal process before a 
panel of three judges. 

Some avenues for redress exist for victims of human rights violations. In 
2004. legislation was passed creating the PDHJ, with a dual mandate covering 
"Human Rights and Justice" and "Good Governance and Anti- orruption."lq 
The PD HJ is an independent statutory body and has been free of government 
control. It has the power to conduct investigations as well as to recommend 
appropriate action to government agencies for preventing or redressing instances 
of illegality or injustice. 

In 2006, the Fretilin government appointed Dr. Sebastio Dias Ximenes as 
ombudsman. Almost immediately and under extremely difficult conditions, he 
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began investigations into excessive use of .iJrce, illegal detention, and unlawful 
killings of civilians during the 2006 political crisis. When a state of emergency 
was declared after the February 2008 assassination attempts. he presented a 
report to Parliament, detailing cases of human rights violations by police 
and milit.lry personnel. The ombudsman concluded that "the Timorese state 
had violated the rights to freedom and physical integrity, right to liberty and 
the right not to be subject to torture or other cruel, degrading or inhuman 
treatment by members of the Joint Command-both police and military. " ! II 

By August 2009, the PDHJ had received 213 complaints of human rights 
violations and opened 88 cases .i)r investigation. Most cases related to excessive 
use of .orce by the police and military, but some addressed discrimination, the 
right to demonstrate, ,lIId the right to freedom of expression.lI The eHectiveness 
of the ombudsman's investigations has been undermined, however, by a lack of 
.()lIow-up by other agencies. This includes the inability or unwillingness of the 
PNTL's internal Pro.essional Ethics and Deontology Unit to take appropriate 
action to discipline officers named in ombudsman investigations. 

The broader issue ofholding accountable those responsible for serious rights 
violations in 1999 and again in 2006 remains largely unresolved, however, 
further contributing to the country's cycle of impunity. The Indonesia-East 
Timor Commission on Truth ,lIld Friendship handed down its final report in 
July 2008, concluding that the Indonesian government and military directed 
the scorched-earth campaign that took place after the 1999 independence 
vote. The presidents of both countries accepted the results, but little eflort has 
subsequently been made to hold those responsible .or the abuses to account. 
On the contrary, President Ramos-Horta used the 10-year anniversary of 
the UN-supervised vote for independence to announce that "there will be 
no international tribun,II." This provoked a wave of criticism from both East 
Timorese and international advocacy groups. President Ramos-Horta has de
fended the decision by insisting that East Timor and Indonesia should put 
the past behind them. The handover of Maternus Bere, a former Indonesian 
militia leader awaiting trial on Lharges of crimes against humanity, to pro
tective custody in the Indonesian embassy in August 2009 prompted the UN 
High Commissioner .or Human Rights to write to President Ramos-Horta 
expressing his "deep concern" at the decision: "It would seem to violate article 
160 of Timor-Leste's Constitution .... You will equally be aware of the United 
Nation's firm position that there can be no amnesty or impunity for serious 
crimes such as war crimes, crimes against humanity, and genocide. "22 

A UN Independent Special Commission of Inquiry published its findings 
on the May 2006 violence in October of that year. It recommended the 
prosecution of then minister of the interior Rogerio Lobato for supplying two 
armed groups with weapons and instructing them to att,lck F-FDTL soldiers. 
The report also blamed Prime Minister Alkatiri for the outbreak of violence. 
While charges against Alkatiri were dropped for lack of evidence, Lobato was 
tried and convicted in March 2007.lJ He was sentenced to seven-and-a-half 
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years in prison . In May 2008, however, President Ramos-Horta pardoned 
him along with 94 other prisoners. In June 2007, the still Fretilin-dominated 
P.uliament passed a clemency law enahling criminals to apply tor clemency for 
crimes committed between April 2006 and April 2007. 21 

A majority of East Timorese males are members of martial arts groups 
that were involved in the communal violence of 2006-07, aligned either with 
"easterners" or "westerners."2'; Gang violence has fallen, but robberies have 
grown in frequency and martial arts groups remain active. particularly in Dili. 
Though organized crime does not have a significant presence in East Timor, 
some networks are involved in pett), racketeering.1(, Human trafficking, mostly 
of Chinese and Indonesian women, has emerged as a problem in recent years. 
T he government has taken some steps to address it, with pol ice arresting 10 
members of an alleged human trafficking syndic,lte in July 2009. most of them 
Chinese nationals. 

Under the constitution, women are guaranteed equal rights "in all areas of 
f:lInily, political, economic, social and cultural life." Electoral laws require that 
party lists in parliamentary elections include a woman as at least every fourth 
candidate. As a result. female representation in the national legislature is one of 
the highest in Asia, though women still only fill 18 of 65 seats. One political 
part)' is led by a woman, Fernanda Borges of the National Union Party (PUN), 
who also chairs the parliamentary committee overseeing constitutional, justice, 
and human rights issues. Nevertheless. women remain underrepresented in 
senior civil service positions. 

Women occupy a disadvantaged position in the subsistence economy, with 
twice as many men as women engaging in paid labor. In cities, unemployment 
is significantly higher among women than men, and women are more 
concentrated in lower-income-generating occupations. 27 Domestic violence 
remains an entrenched problem. Only a marginal fraction of cases are reported 
to the police. and even fewer are prosecuted. Due to the weakness of the legal 
system, customary law is followed by some rural communities to address 
accusations of sexual violence, oHering limited justice to victims. In a positive 
development. the new 2009 penal code criminalizes domestic violence as a 
public crime, authorizing police to arrest a suspect without a complaint by the 
victim. In September 2008 the government launched a Say No to Violence 
against Women public education campaign. 

East Timor is a signatory to the Convention on the Elimination of All Forms 
of Discrimination against Women (CEDAW). The AMP government has 
committed to mainstre'1Il1ing gender in socioeconomic development programs, 
with priority given to the education, health care, justice, and law enforcement 
sectors. The PDHJ works with the East Timor CEDAW Committee to address 
domestic and sexual violence against women. Nonetheless . there exists no 
comprehensive domestic legislation for the elimination of discrimination against 
women or prohibiting sexual harassment. Abortion laws remain contentious in 
a society with a strong Catholic tradition. on the one hand. and high rates of 
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maternal mortality, unsafe .Ibortions, and unwanted pregnancy, on the other. l6 

Following intern.ltional pressure and despite opposition from religious leaders, 
the new perul code permits abortions when the mother's life is endangered. 
Medical pranirioners terminating a pregnancy under other circumstances 
continue to face potential imprisonment of up to three years . l~J 

T he constitution and other legisl.ltion prohibit all forms of discrimination 
and the state generally does not discriminate on etlllli or religious grounds. 
However, a policy adopted under the I~retilin government for Portuguese to 
be the official language of the courts and state agencies has left man}' Timorese 
disadvantaged. As of 2002, only 5 to 6 percent of citizens spoke fluent 
Portuguese, though somc estimates place the current ratio closer to one-third . 
Although Tetum , a widely spoken local language, is a second ofllcidllanguage, 
the state lacks resources to translate all governmcnt materials . As a result, many 
T imorese continue to be 1ll.lrginalized economically, socially, and politic.llly by 
the Portuguese langu.lge policy;"' generating resentment particularly among 
those educated in Indonesian during the period of occupation . 

Under the constitution, disabled citizens are entitled to equ.11 rights as 
well .IS state protection. In practice, however, in a society alreddy struggling 
to provide its citizens with basic services and livelihood, the disabled are se
verely disadvantaged . The lack of accessibility to buildings, partly the result of 
the absence of legislation mandating such access, limits employment and ed
ucational opportunities f{lr many. 

East Timor is a secular state, hur the Roman Catholic Church plays a central 
role, as 98 percent of the population is C1tholic. The government is attentive 
to the views of the two Catholic bishops and sensitive to their opposition to 
some policies and laws, particularly on marriage, prostitution, and abortion. At 
times, the Church has organized public protests to force the governmem's hand 
on a panicular issue.·11 Religious education is compulsory in public schools; an 
extensive Catholic school system also operates alongside the state-run structure. 
The constitution guarantees freedom of religion and the state does not attempt 
to interfere in the internal .Iffairs of religious organizations or restrict religious 
observance. In recent ye.lrs, there have been no significant clashes among 
different religious groups . The country has a small Muslim minority, and the 
current leader of the Fretilin opposition is a Muslim. Many Timorese continue 
to practice indigenous rituals, despite the dominance of the Catholic f:lith. 

The rights to join trade unions, to bargain collectively, and to strike are 
protected in rile constitution and labor code. However, written notice must be 
given 10 days in.ldvance ofa strike, and foreigners are not permitted to join unions. 
Unioniz:ltioll rates are low, as few Timorese are formally employed (an estimated 
88 percent of the working population are self-employed or subsistence farmers). 
Enforcement of the labor code is weak and union leaders have complained 
that government inspectors f;\Vor employers in their monitoring and reports. A 
Labour Relations Board was established in early 2004 to hear disputes but has 
been largely inactive. On November 18, 2008. the president of tlJe Timor-Leste 
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Trade Union Con.cderation (KSTL) and the secretary of the General Workers' 
Union were arrested by police and detained .or several hours after taking part in a 
peacdul protest against a Singaporean employer who disregarded a Department 
of Labour directive to reinstate th ree dism issed workers. 

The right to freedom of association and assembly is guaranteed in the consti
tution. Nevertheless. the Law on Freedom of Assembly and Demonstration 
promulgated in January 2006 requires that public protests be authorized by 
police .our days in advance. The law also prohibits demonstrations within 100 
meters of government offices, diplomatic missions, political party headquarters, 
prisons, or key infrastructure sites, such as airports or telecommunication .acili
ties. In practice. demonstrations are permitted to take place without advance 
notification and the 100-meter regulation is rarely en.orced. The government 
temporarily suspended the right to demonstrate during a state of emergency 
declared in February 2008 a.ier assassination attempts against the president and 
prime minister. but the right was restored in full three months later. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

3.58 

3.40 

3.40 

3.50 

4.00 

In recent years. East Timor's Aedgling justice system has been moderately 
strengthened. though it remains weak. particularly in rural areas. A government
UNDP partnership has borne fruit in technical improvements. and more native 
judges have taken a seat at the bench. At the same time. the government's appar
ent ab.lIldonment of any intention to pursue retributive justice for rights vio
I,uions committed by Indonesian .orces and a series of presidential pardons 
.or perpetrators of more recent abuses has reinforced the country's cycle of 
impunity. 

East Timor's legal system is a hybrid one that combines Indonesian law. UN 
regulations. and a growing body oflegislation introduced by the Parliament and 
the Council of Ministers. Both the Fretilin and AMP governments have pursued 
an ambitious legislative agenda to establish the fundamentals ora national legal 
framework. Between 2002 and 2006. Parli.unent passed an average of 1 J laws a 
year. while the Council of Ministers enacted over 80 decree laws. Some observers 
have raised concerns that this trend risks undermining parliamentary authority 
and limits public debate on key issues .acing the countryY The government is 
currently considering the incorporation of customary law into the national legal 
framework. 

The Court of Appeals is the country's highest tribunal and also per.orms the 
function of constitutional review until the establishment of a supreme court. 
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It therefore has the authority to rule on the legality of "acts by the org.lI1s of 
the State." Under it are four district courts in Dili. Baucau. Suai. and Oecussi . 
Custolll.lrY 1.lw and local dispute adjudication continue to operate in rural areas. 

The consrirution provides for judicial independence. sr.ning th.lt court de
cisions are binding and sh.11I prev,lil over rhe decisions of any other authority. " 
In practice. rhe establishment of a competent and independent East Timorese 
judiciary has proved to be a significant challenge. exacerbiHed by security 
crises and a de.lrth of qUdl ified individuals ro 1111 key judici.11 posts. Judicial 
functions still rely heavily on inrern.lrional judges. air hough the role of East 
Timorese jurists is inae.lsing. Since independence. internarion.11 justices from 
Portuguese-speaking counrries have presided over district courts and rhe Court 
of Appeals. alongside two E.lst Tilllorese judges. \J 

In recent rears. rhe Court of Appe.lls has asserred its independence, rul
ing against rhe governmenr on key consritlllional and pol icy i sues. Of par
ticular nore was a November 2008 ruling thar a mid-year budget based on rhe 
withdrawal of US$290 mill ion from rhe national Petroleum Fund was above 
the permissible limit fur wirhdr,l\val outlined by law and therefore llllLonsti
turional. Moreover. it found rhat another deposit of US$240 million into a 
newly esrablished Economic Stabilization Fund violated several articles of the 
constitution . The presidenr of Parliament .lppealed. but the court reafl1rmed its 
ruling in December. Parliament was subsequently obliged to reduce the budget 
transfer from rhe fund back to the limits set by the relevant legislation. 

Although the government complied with the court's decision. the ruling 
also prompted somewhat of a backlash. particularly against the fl)reign judges 
serving on the Court of Appeals. President Ramos-Horta was quoted as say
ing that the illlernational judges on the court did not understand the "reality 
of Timor and Timorese culture . . . and only f()lIow European thinking." The 
president of Parliament W.lS similarly reported to have said it was "time the 
government brought rhe Court of Appeals into line. ".\01 

The Superior Counci l fin the Judiciary (SCn oversees rhe appointment allli 
dismissal of judges. As of the end of 2008. the council was headed by Dionisio 
Babo Soares. secret.lry-gener.ll of Prime Minister Gusm30's CNRT part)'. On 
the day of the above-mentioned budget ruling, the SCJ decided rhat one of the 
three judges who had made rhe ruling. Jusrice Nelson Rosa. would nor be reap
pointed to his position. \~ The decision raised concerns among some observers 
that the council's independence had been compromised . Justice Rosa appealed 
rhe decision not to re.lppoint him to rhe Coun of Appeals. which then sus
pended it. He nevertheless rerurned ro Portugal in March 2009. 

Slow progress has been made in training II.Hive East Timorese. but the ju
dicial system continues to suHer from .111 extreme shortage of qualil1ed person
nel . particularly outside the capital. T he first round of Timorese judges and 
prosecutors appointed after independence lacked the requisite legal rraining 
and experience. with most f;,iling qu.,lil1c.ltion exams. A UNDP-supported 
Justice System Strengthening Programme. in partnership with [he Minisrry of 
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Justice, has produced better-trained judges and public prosecutors. 16 Parliament 
also passed legislation in September 2008 creating a new regulatory framework 
for legal training, setting up a code of conduct and process of formal accred
itation after 15 months of obligatory training. By mid-2008, there were 13 
East Timorese judges, 13 national prosecutors, and II national publ ic defend
ers assigned to various courts, the prosecution , and public defender ofnces:1? 

Nevertheless, international legal professionals continued to nil a large number 
of positions at every level of the system. 

The presumption of innocence is constillltionally guaranteed. However, ex
treme shortages of magistrates and public defenders, particularly outside the 
capital, often undermine this right. As a result, police carry out arrests without 
w.mants and retain suspects in custody longer than the permitted legal limit. In 
addition, long delays and a backlog of cases- reaching 4.700 criminal cases by 
2008- contributed to the "culture of impunity" and weakened the standing of 
the court system in the eyes of the public. 18 Courts generally upheld the legal 
requirement for trials to be held in public. However, other obstacles under
mined the impartiality oflegal procedures. Witnesses were often hindered from 
attending trials due to logistical errors or lack of transportation. Linguistic and 
nnancial barriers continue to pose a challenge for improving access to justice. 
The language of the courts, and nearly all legislation, is Portuguese, which is 
insufficiently understood by some judicial ofncials and many litigants. defen
dants, and witnesses. The Asia Foundation has provided funding to translate 
legislation into English and Tetum. while trials are also conducted in Tetum; 
however, the quality of translation reportedly varied widely and was at times 
insufncient to fully ensure defendants' rights. Court costs outlined under the 
new 2006 civil procedure code are tOO expensive for most Timorese. As a result 
of these impediments, many communities have no recourse but to fall back on 
customary methods of dispute resolution. 

Prosecutors act independently of political interference. Prosecutor General 
Ana Pessoa, a former justice minister in the Fretilin government. was appointed 
in March 2009 and has extensive legal experience as a magistrate in Mozambique. 
Nevertheless, the prosecutorial services also suWer from shortage of quality per
sonnel, contributing to the country's case backlog. 

Respect for the rule of law is undermined by a lack of political will to pursue 
justice against those responsible for serious human rights abuses. j

·) The govern
ment has emphasized reconciliation over justice in its response to 1999 crimes 
involving senior Indonesian military ofncers. Apart from Rogerio Lobato's trial 
and conviction, no senior government ofncial has faced prosecution for abuse 
of ofnce or criminal actions. Allegations that surfaced in 2008 and 2009 of 
fraud at high levels of government have not led to prosecutions. 

Security sector reform remains vital to state building in East Timor and has 
only been moderately successful. Under the Fretilin government, the security 
forces were politically aligned: the army with President Gusmao and the police 
with the Fretilin-controlled Ministry of Interior. In March 2006. 594 soldiers 
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were dismissed for desertion and by April the F-FDTL was divided into warring 
filCtions. the dismissed "Petitioners," broadly identified with the western dis
tricts, and loyalists identified with the easr.-Ill These divisive loyalties exploded 
in May 2006, when army units turned on the police, in one incident killing 
10 unarmed police officers under UN protection. The situation was eventu
ally normalized with international intervention after the police force was re
lieved of its duties and the rebel soldiers arrested. Nevertheless, the combined 
collapse of the PNTL and rebellion in the army ranks threatened the very 
survival of the state. 

A~ of mid-2009. civilian control over the police and security forces had 
largely been reestablished . The UNPOL mission largely succeeded in restor
ing security to the country. but has yet to effectively complete the process 
creJting a professional, apolitical, and competent PNTL. II Similarly, Special 
Representative Atul Khare warned the Security Council in October 2009 that 
the root causes of the 2006 violence remained and that East Timor continues to 
require international security assistance. 11 

Human rights education programs have been puc in place for police and 
security personnel, but instances of abusive behaviour continue to be reported. 
A UN analysis in August 2008 reportedly found that abuses by the PNTL had 
shown a "notable increase" over the previous year. Tensions between UNPOL 
and the PNTL have arisen over the reported involvemenr of some police in 
smuggling, extortion, and martial arts gangs or clandestine societies. 

Property disputes present a significant policy challenge for the state ,lIld con
tributed to communal violence in 2006. A lack of records and legal framework 
for resolving conflicting daims has exacerbated the problem. Establishing title 
is complicated by competing Portuguese, Indonesian, and customary law-based 
claims, as well as a shortage of land records, which were taken by Indonesian 
forces on their departure. In ruml areas, disputes may be resolved by custom
ary methods, a remedy unavailable in many urban centers. Recurrent displace
ment has fllrfher provoked conflict over property and disturbed customary land 
use patterns. During the Indonesian occupation, entire villages were resetcled 
as part of a counterinsurgency strategy. In the 1999 violence, some 200,000 
Timorese Red inl.lIld, while tens of thousands were forcibly deported into 
Indonesian West Timor. In 2006, over 100,000 people were again forced to 
Aee their homes, which were then occupied by others. In some instances, gangs 
evicted mostly "easterner" families and then seized or set fire to their homes. 
Over two years later, lOP encampments in Dili were able to be dismantled 
thanks to an assisted resettlement program. 

The absence of a legal framework for determining property rights and 
resolving disputes has also inhibited foreign and local investment. A foreign 
donor-supported land law project begun in 2003 has sought to address the 
problem by establishing a land registry and encouraging the drafting of a land 
law. In June and September 2009, the government released drans ofa land law 
for public consultation. The bill, expected to be passed by Parliament by the 
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end of 2009, takes a three-pronged approach: adopting the principle of recog
nition based on possession before title; compensating claimants who can dem
onstrate a prior right to title; and recognizing community land.4.1 Investment, 
b.lI1king, and insurance codes still await legislation. 

ANTICORRUPTION AND TRANSPARENCY 2.98 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 2.75 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 3.00 

EXISTENCE OF ANTICORRUPTION NORMS, STANDARDS, 

AND PROTE TlONS 

GOVERNMENTAL TRANSPARENCY 

3.00 

3.17 

Despite growing transparency in parliamentary budget debates, neither the 
Fretilin nor the AMP governments have administered the state with sufficient 
transparency to reassure citizens of governmental competence and integrity. 
Citizens are highly consciolls of what was known during the Indonesian OCCll
pation as KKN (kompsi, kO/IISi, nepotisml'; corruption, collusion, and nepotism) 
and there is a perception that KKN has taken hold in an independent East 
Timor. The sharing of ministerial responsibility among five coalition partners 
under the AMP government has further complicated executive comrol over 
policy making when compared to the highly centralized Fretilin administration. 

Transactions with government departments remain marred by opaque 
regulations, clumsy bureaucracy, and arbitrary administrative procedures. The 
World Bank's Doing Business 2010 report for East Timor notes significant im
provement in tax collection and procedures for starting a business but still 
ranks the country only 164th our of IS3 for overall ease of doing business. The 
country scored the lowest possible on 3 of the 10 criteria (registering property, 
enforcing contracts, and closing a business).41 East Timor ranked 145th out of 
ISO on Transparency International's 200S Corruption Perceptions Index. 

Financial disclosure procedures are inadequate for preventing conAicts of 
interest among public officials. This has contributed to recent scandals involv
ing high-ranking AMP government officials, a phenomenon that had also arisen 
under the previous Fretilin administration. Reports have emerged of a petro
leum contract awarded to the husband of Justice Minister Lucia Lobato, as well 
as accusations that US$S.S million were "lost from government accounts" and 
"unauthorized bank accounts held by senior government officials."45 In 2009, 
Fretilin politicians accused Finance Minister Emilia Pires of allegedly appoint
ing friends with dual East Timorese-Australian citizenship to highly paid 
international adviser positions within the ministry. The World Bank became 
involved as the salaries in question were paid from the budget of the institution's 
Public Finance Management Capacity Building Proiect (PFMCBP).4/, 

Senior members of the government, as well as the ombudsman, appear to 
have taken the allegations seriously, though prosecution has been absent. In 
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April 2009. Deputy Prime Minister Mario c.lrrdscaliio. charged with fight
ing corruption within the government, was reported to have called allegations 
against Justice Minister Lucia Lobato "very grave," while acknowledging signs 
of high-level corruption in the Ministry of Finance. l

- Finding the allegations 
against the tin,lIlce minister to be credible, the ombudsman forwarded the case 
to the public prosecutor. The prose lItor general's office, however, has yet to take 
decisive action . Under tile Albtiri administration, no major case of official cor
ruption invol\'ing senior politicians or officials was prosecuted before the courts. 
So fin, this trend has continued under the current governmenr. 

Several agencies .1fe t;t ked with aud iting .lI1d overseeing government actions. 
The main anticorruption watchdog, the Office of the Inspector General (OIG). 
has been active in recent years. According to oHicial sources, in addition to 
hosting anticorruption -related seminars, between 2006 .lI1d 2008 the OIG 
conducted and puhlished 25 reports auditing a range of government projects. 
Although a majority of reports were submitted to the prime minister, several 
were forwarded to the prosecutor general. IN In May 2008, the government an
nounced that it would be rdorming the OIG's mandate to increase its powers 
and independence, including having it reporr to a parliamentary committee 
rather than to the prime minister. ,') 

In addition to addressing human rights complaints, the ombudsman is also 
mandated to respond to allegations of corruption from members of the public. 
During 2009, the ombudsman launched several investigations into allegations 
against high-ranking offici.lls, including the prime minister and justice min
ister.5o While the former case was dismissed after additional evidence clarified 
that there had been no improprieties," the ombudsman recommended th,lt 
the prosecutor general initiate legal proceedings against both the justice and 
finance ministers. This provoked a rebuke from the AM P government. A gov
ernment spokesman accused the ombudsman, appoinred in 2006 by the previ
ous administration, of being partisan to Fretilin. Fretilin, for its part, protested 
that such statements sought to discredit the findings of an independent investi
gation into ministerial corruptiol1.H 

In 2009, the government took steps to est.lblish an Anti-Corruption Com
mission (ACC). In June, Parliament considered a draft decree law and, in a rare 
example of bipartisanship, rejected the draft and passed its own anticorruption 
law instead. The powers and composition of the proposed ACC have yet to be 
finalized, however. The Finance Ministry announced in Jul), 2009 that it would 
set up a new performance budgeting system intended to apply strict auditing 
procedures to the use of government funds. The constitution provides for a 
High Administrative, lilx, and Audit Courr to monitor public expenditures and 
audit state dccounts, but it is not yet operational. 

Allegntions of corruption receive wide airing in the media. though some 
journalists have fi\Ced intimidation or harassment in return, contributing to oc
casional self:censorship. Public access to government information is restricted 
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primarily to reporting in the print and broadcast media. Journalists are still 
li"ble (0 prosecution for defamation under the Indonesian code. The proposed 
media law strengthens access (0 information, but there are ongoing concerns 
that while the law will decriminalize defamation, the proposed national media 
council will be used to punish journalists who criticize public officials. Until this 
is clarified, there continues to be weak protection for whistleblowers. Limited 
resources dedicated to providing the public with state information, including 
translation of Portuguese documents in(O Tetum, remains the main impedi
ment to greater public access (0 information . 

Parliamentary procedures are becoming more transparent. Budget debates 
are thorough and reported on extensively over community radio and televi
sion, arousing public interest throughout the districtsY Parliamentary rules of 
procedure provide for all standing committees to examine the draft budget and 
submit their opinions to a committee tasked with preparing a consolidated 
final report on the budget before the draft law is debated and voted on by 
Parliament. In August 2009, a bill was submitted to Parliament clarif),ing the 
role of the executive and the legislature in the budget process. as well as intro
ducing new procedures for financial management and accountability. 

rinancial systems within ministries are poorly administered. and depart
ments routinely f:,il (0 track budget expenditures. The AMP government has at
tempted to improve budget performance and expenditure reporting. According 
to the government, the rate of effective use of ministerial funds has risen from 
a very low 49 percent in 2006-07 to 79 percent in 2008-09.~·' Nevertheless, in 
an audit report on the 2008 budget, Deloitte Touche Tohmatsu found they had 
insufficient information to assess government expenditures for the period.~; As 
indicated by the above-mentioned scandals, tendering procedures for govern
ment contracts have attracted strong criticism and require greater oversight and 
transparency. 

Procedures for the f;,ir administration of foreign assistance are generally 
eHective and monitored by international development partners. The recent 
controversy over lucrative World Bank-funded contracts in the Ministry of Fi
nance, however. suggests that international funds ;ue not fully immune from 
corrupt practices. 

RECOMMENDATIONS 

• The government should comply with and follow up on rulings of the Office 
of the Ombudsman for Human Rights and Justice, particularly with regards 
to disciplinary action against police and security personnel. including spe
cialunits, for human rights abuses. 

• The government should firmly address the issue of corruption in public office 
by establishing the proposed independent Anti-Corruption Commission 
and granting it powers to refer cases to the Office of the Public Prosecutor. 
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• The government should strengthen financial disclosure procedures, and de
velop a system of open and transparent tendering for government contracts. 

• The proposed media law should firmly establish defamation ;IS .1 civil and 
not a criminalmarrer and ensure that the proposed national media council 
proactively promotes and protects the independence of the media. 

• The government should accelerate eHores to publish all public informa
tion. in luding court proceedings. in Tetum, the most widely understood 
language in E;lst Timor. 

• The government and Parliament should finalize passage of the draft land 
law and take immediate a tion to begin implementation of its provisions on 
titling and compensation. 
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INTRODUCTION 

EL SALVADOR 
CAPITAL: San Salvador 
POPULATION: 7.3 million 
GNI PER CAPITA (ppp): $6,670 

SCORES 2006 2010 

ACCOUNTABILITY AND PUBLIC VOICE: N/A 3.99 

CIVIL LIBERTIES: N/A 4.08 

RULE OF LAW: N/A 3.54 

ANTICORRUPTION AND TRANSPARENCY : N/A 3.04 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

On March I'), 2009, the longest-standing rule in Latin America by a sin
glc party- 20 years by the conserv;ttive Nationalist Republican Alliance 
(ARENA)- came to an end as the leftist Farabundo Marti N.ttional Liberation 
From (FMLN) won its first presidenrial election in EI Salvador. From 1980 
rn 1992, EI Salvador was immersed in civil war, and it remains to this day one of 
the most polarizcd political environmenrs in Latin America. Thc 2009 election. 
in addition (0 being the first transition of power between partics since the 1992 
peace accords, was .Ilso the first time in the country's history that a left-wing 
government had heen elected to officc. 

With this recent election, EI Salvador has passed one of the tests of the 
UN-brokered peace negotiations that brought an end to the 12-year war: 
the alternation in power of the two major political participants in the conAict. 
The legacy of the Salvadoran civil war-which left an estimated 70,000 dead. 
and millions of displaced to neighboring countries and especially the United 
States- has deep implications for the conditions of democratic governance. Yet 
despite fears in some quarters that EI Salvador might follow the path ofamhori
t.lrian populism, the currenr moment appears to ofler real possibilities for con
solidating gains in important democratic institurions that have Aoundered in 
recent years. 

David Holiday is a Senior Program Officer wilh Ihe L11in America Program of Ihe Open 

Society InSlillllC an,1 ha~ ~pcnt ncarly 20 years engaged in civil society, human rights. 

:Ind peacc COIKerns in Cmlral America. Prom 2000 10 200') he directcd a project in EI 

S.llv:lllor Ihilt ~upportl',1 civil sock!)' advocacy and governmcnlal transparency iniliatives. 

I luring ,he 19'}()s he allllwrcd numerous human righls fl'port~ on EI S:llvad"r, Guatcmala, 

and Nicaragua a~ the CCllIral Americ.1 represelllarivc for Human Righls Walch. 
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V.Hious ~;lClOrs led to ARENA's electoral loss. In the years leading up to the 
election, President Antonio Saca- easily elected in 2004 against the FMLN 
candidacy ofcelehr,Hed ~ormer rOllll1l1dllflteShafik Handal- held the presidency 
of the ARENA party while also governing from the executive office. Following 
ARENA's defeat, many observers (including within his own party) criticized 
this centralization of power as one of the reasons ~or popular discontent, but 
corruption, a b.mered economy, and rising crime were also key ~actors. 

Unlike the 1999 and 2004 contests, the FM LN ran a candidate who came 
from outside the party: Mauricio Funes, an extremely popular television news
man who projected a moderate image and committed to a more judicious plat
form for change. In his acceptance speech, Funes called for national unity and a 
new social pact, as well as both increased public services and austerity in the form 
of better targeted subsidies, improved tax collection, reduced spending, and an 
end to puhlic corruption. Reassurances that he would choose the path of Lula 
da Silva's Brazil over Hugo Ch.ivez's Venezuela, along with a clear signal from the 
new U.S. administration that it would magnanimously accept the election results 
regardless of the winner, also contributed to the smooth transition. 

The reality is that the FMLN's margin for radical change is significantly 
reduced in the current political and economic climate. The presidential vic
tory by the FMLN was quite narrow at 51.3 percent to 48.7 percent, with a 
diHerence of just 69,412 votes. The FMLN's ability to impose its agenda will 
also be mitigated by a more pluralist 84-member Legislative Assembly elected 
in January 2009, in which no single party will dominate. The 32 deputies of 
the ARENA party, or the FMLN's 35 deputies (plus one from the Democratic 
Change party) will need to gain the support of some or all of the 5 legislators 
from the Christian Democrats (PDC) and 10 from the National Conciliation 
Party (PCN) if either group hopes to ~orm a majority bloc. The challenge 
remains for Salvadordns to break the polarization that has characterized-and 
to some extent stunted- the political life of that country and find common 
ground around the resolution of fundamental issues of democratic governance. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

3.99 

4.00 

2.50 

5.33 

4.14 

Since the end of the armed conRict in 1992. elections have been carried out 
with relatively strong guarantees against fraud and intimidation, and verified by 
domcstic and international observers. The 2009 elections, in fiICt. enjoyed even 
greater observation than the transition elections of 1994, including over 4,000 
domestic observers and numcrous international delegations. including from the 
European Union (EU) .lIld the Organization of American States. As in previous 
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elections, tllere was relatively linle elecdon-related violence, candidates were 
able to campaign freely, and people's political choices were free from influence 
by external .orces. 

Following tile 1994 elections, in wllich the FM LN participated .or the first 
time as a political party, all parties came together to agree on rdorms to improve 
the process, including depolidcization of the stan' of the Supreme Electoral 
Tribunal (TSE), wllicll is divided among the three dominant political parties; 
institU{ion of a single identity document .or vodng (and business maners); 
residential voting that would not require the need to navel long distances; and 
proportional representation in the 262 municipal councils (previously winner
take-illl).' Of these agreed-upon rdorms, only the single identity document 

has been fully implemented. Residential voting was carried out in 24 munici
palities (less than 10 percent) in tile 2009 elections; rhe aim is to institute it 
tllrougllout the country for tile 2012 municipal and legislative elections. At 
tile same time, the absence of comprehensive rdorm is not considered to have 
aHected subsequent electoral oU{comes in any significant way. Nonetheless, im
plementation could prove important .or improving cidzen participation and 
confidence in the political process, while pluralistic councils might improve 
political tolerance and consensus-building at tile local level. 

The TSE has not always been able to fulfill its responsibility to ensure an 
even electoral playing field . There are in.ormal, but real, advantages that accrue 
to the ruling pany. For inst.lIlce, according to press monitoring by the local 
Transparency International chapter, from April-November 2008-when cam
paigning was supposed to be prohibited-ARENA spent US$5.8 million, rep
resenting 85 percent of all political party publicity, more than it spent in the 
entire 2004 presidential election period. 2 As the EU electoral observation group 
noted , this de .;lCto prolonged cilmpaign period clearly benefited the party with 
more economic resources. I In addition, the TSE decision (by a 3-2 vote) to 
split the legislative/municipal elections from the presidential contest extended 
the campaign period for two more months, allowing ARENA's PDC and PCN 
allies a greater chance of gaining congressional seats and municipal posts unaf
.ected by the coattails of a possible Funes victory in the presidential race. In 
general, the lack of regulation of campaign donations or expenses (with the 
exception of the deudfl pol/tim, which provides a certain amount to each party 
based on the number of votes received in the last election) also disadvantaged 
parties with .ewer resources. Civic associations not registered as political parties 
c:mied out media campaigns associating the FMLN with Venezuela's Ch.ivez 
in order to stir up support .or ARENA. TSE oversight of such viola dons of the 
electoral code was notable by its absence. 

A RENA also attempted ro maintain its control of the executive branch 
througll enormous publicity campaigns carried out by the incumbent govern
ment in tile run-up ro the election. The budget of the presidency's communica
tions secretariat under SaGI was 1,000 percent higher than that of his predecessor, 
Francisco Flores; even after the elections, Sac a refused ro disclose Ilow those funds 
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had been spent. I The EU delegation. similar to the Transparency International 
monitors •• ound that "election news coverage was generally biased and did not 
meet international democratic standards. exacerbating the uneven playing tleld 
in .ilVor of ARENA."~ Overall. a monitoring eH<lrt by the Salvadoran chapter of 
Transparency International. FUN DE. estimated that ARENA spent over twice 
as much as the FMLN in advertising (US$12.9 million vs . US$'i.38 million). 
although .()r the last 12 days of the presidential campaign the FMLN was able 
to pull slightly ahead.C. Anti-FMLN civic groups came in third place. with ap
proximately US$I.9 million spent. br ahead of the smaller political parties . 
• :UN DE also estimated that central government expenditure on advertising 
from J.lIluary 2008 to March 2009 was over US$II million. Although access 
to the media is. of course. only part of winning a political campaign. that the 
FMLN was able to secure an electoral win under these circumstances speaks 
volumes about both citizen discontent and the civic clamor for change. 

EI Salvador has a unicameral legislature chosen by closed-list proportional 
representation. which has traditionally resulted in the overrepresentation of 
smaller parties. In the 2009 elections .• or example. based on the largest remain
der system of seat allocation. the PCN was able to win the third seat out of three 
in the department of Chalatenango with only 1 1.4 percent of the popular vote .7 

Since the 2000 legislative elections. the number of seats held by the FMLN and 
ARENA in the Assembly has been more or less equal. but combined with the 
power of the presidency. ARENA has enjoyed overall dominance. ARENA has 
not held a simple majority in congress. however. so in order to pass legislation 
it has .orged alliances with the PCN and. to a lesser extent. the PDC. Because 
of these alliances. it has been diHicult .or the FMLN to amass the two-thirds 
majority required to override a presidential veto. The result. over the past 20 
years. has been a kind of implicit power sharing. with the PCN receiving con
trol of certain government ministries (e .g .• the Court of Accounts). or (in 2004) 
a seat on the TSE. even though it was decertified as a party for failing to get 
the requisite 3 percent of the popular presidential vote.s Since 2000. the PCN 
has negotiated .or itself the presidency of the Legislative Assembly. a situation 
to which the FMLN was .orced to concede even in the 2009-11 session. This 
politically negotiated composition of the congressional leadership has resulted 
in the body .:Iiling to provide an adequate check on executive power; the execu
tive continues to set the agenda and originate most legislation. The judiciary 
also suHers from a deficit of independence that sometimes limits its ability to 
act as a strong check on the executive (see Rule of Law). 

Historically. and especially during the 20 years of ARENA dominance. the 
civil service has .i.lllctioned as a bastion of political patronage. It still operates 
hased on laws written in the 1 960s. and no real modernization eHorts have been 
made. Minor reforms were made in mid-2009 to protect public employees, 
given the impending change of government. In December 2005. a municipal 
administrative career law was approved .or the first time. But like the antiquated 
civil service law. according to civil society organizations. selection criteria .or 
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employmenr conrinued to be based on subjective criteria rather than merit, and 
announcements for these jobs are rarely publicized." 

Civic engagement in the political process has generally taken a back seat to 
the politic<ll panies. in large part because the two major parties are widely seen as 
representative of real constituencies. Nongovern mental organ izations (NGOs) 
have in recent years increasingly sought access to members of the Legislative 
Assembly to engage on policy issues, with a modicum of success. The landscape 
of civic organizations has changed linle in the past decade, a fact largely attrib
utable to the bureaucratic difllculty of registering new organizations (delay may 
sometimes be up to a year). Groups advocating for homosexual rights have 
not been granted legal status. According to the Ministry of the Inrerior, 1864 
associations. 526 foundations, 145 international NGOs and 1042 churches are 
curren t1y registered. 10 

EI Salvador has a vibrant media environment and has enjoyed freedom of 
expression without censorship since well before the end of the war. However, the 
concentration of ownership of the media in the hands of a few inAuential f:llni
lies. which have generally been close to ARENA, has been a significanr factor in 
distorting the playing field of electoral politics. II There have also been reports 
that advertising agencies responsible for the placement of government-funded 
public service announcements favored progovernment outlets. Nonetheless, di
rect censorship of the press does not occur, and the state does not regulate or 
interfere with the internet as a source of information. 

In general, journalists can operate without interference from the authori
ties, but the Salvadoran Association of Journalists (APES) has noted occasional 
physical and verbal attacks against journalists covering political demonstra
tionsY The 2006 Special Law against Acts of Terrorism (see Civil Liberties) 
was employed in July 2007 against freelance journalist Marla Haydee Chicas, 
along with 13 other demonstrators, after her arrest while reporting on a demon
stration against government plans to privatize water distribution in Suchitoto. 
Chicas was charged with committing "acts of terrorism," although she was con
ditionally released later that month. 1.1 Contrary to widespread reports about 
the decriminalizmion of defamation in the Salvadoran penal code. defamation 
continues to be criminalized, although there are no recent cases of its applica
tion against journalists. loj 

The Committee to Protect Journalists notes that one of the greatest threats 
to journalists today in EI Salvador derives from the dire crime situation and 
street gangs in p;trticular; there are isolated cases of harassment and threats 
against journalists believed to be linked to their coverage of government poli
cies. 15 Two journalists were killed in recent years for reporting on abuses com
mined by criminal gangs. In September 2007, radio journalist Salvador Sanchez 
Roque was murdered by gunmen. and in September 2009, Christian Gregorio 
Poveda Ruiz, a French freelance journalist who filmed a documentary about 
the street gang Mara 18. was shot and killed . If, On May 12, 2008, three gang 
members were convicted of aggravated homicide for Roque's murder. 
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CIVIL LIBERTIES 4.08 

PROTECTION FROM STATE TERROR. UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 2.88 

GENDER EQUITY 3.33 

RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 3.00 

FREEDOM OF CONSCIENCE AND BELIEF 6.67 

FREEDOM OF ASSOCIATION AND ASSEMBLY 4.50 

The evolurion of Salvadoran civil liberties in recent years is best illustrated by 
the failed application of a set of policies known as mfl110 dum ("iron fist") that 
carry harsh sentences for a broad swath of offenses. which were first introduced 
in 2003 and then updated in 2005 and 2006. The mano dura laws were meant 
to protect against gang violence. which the government alleges to be responsible 
fin the nl.ljority of homicides in the country. However. homicide statistics are 
poorly maintained. which inhibits a more substantive analysis about either the 
victims or the circumstances of their de'Hhs. Currently, these hard-line policies 
are widely seen as having been ineffective. if not counterproductive. The citizen 
security situation continues to be dire, with intentional homicide rates for 2005 
and 2006 calculated at 56 and 58 per 100.000 persons. respectively. one of the 
highest rates in the world. 1- Although the numbers appeared to have declined 
somewh.\( in 2007 and 2008. the trend in 2009 suggests that even the 2006 
rate may he exceeded. 

Due to increased detentions related to the mano dura laws. the prison popu
lation increased from 7.280 in December 2000 to over 20.000 currently
almost a 20 percent annual increase since 2005. This has resulted in enormolls 
overcrowding. as the capacity of the 19 prisons is 8.110. Overcrowding seri
ously threatens prisoners' health and well-being; riots and violence are frequent . 
Although gangs are separated from other prisoners in some filCilities. nonviolent 
oHenders (including those in pretrial detention) are also mixed in . There are 
numerous reports that gangs continue to direct operations from the prisons 
with the collusion of police and prison authorities. Approximately 35 percent of 
the 20.000 prisoners arc in pretrial detention. in part due to extreme court over-
10ad.'R The I-Iuman Rights Ombudsman's office (PDDH) continues to report 
cases of torture and abuse by police officers. with little evidence of prosecution 
when official wrongdoing occurs. I') 

There are very few cases of state persecution of political opponents (essen
tially members of the FM LN party in recent years). but there are also minimal 
investigations into cases where political opposition members are the victim. 
Human rigllts activists Ilave nO( suttered generalized persecution in recent years. 
However. since 2007, anti mining acti\·ists and it community radio station in the 
department of Cabaiias have been the targets of numerous threats and attacks. 
including the much-publicized murder of community activist Marcelo Rivera 
in July 2009.10 While police have prO\·jded protection to those threatened in 
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recenr cases, community groups accuse the attorney general's office of failing to 

carry out a full investigation of the Rivera case, having dismissed it as common 
crime related to gang activity. The most notorious case of police overreach was 
the above-mentioned 2007 incident when demonstrators in Suchitoto, after 
blocking roads and throwing rocks at police, were jailed under charges of ter
rorism under the Special Law against Acts of Terrorism, which imposes prison 
sentences of up to 10 years on anyone who publicly justifies terrorism, yet nota
bly bils to include a definition of terrorism. The demonstrators were eventually 
released, and the government has backed away from further such applications 
of the law. For the period under review, political demonstrations and marches 
have been common, and the Suchitoto case was the exception rather than the 
norm with respect to protection of activists. 

Salvadoran gangs, known as l1Ial'flS, are the primary nonstate actors involved 
in violence, although whether they are primarily responsible for the high homi
cide rate is a matter of debate. Estimates as to their size also vary from 8,000 to 
the official estimate of 12,000-13,000. Approximately a third of EI Salvador's 
prison population is said to be comprised of gang members, with several prisons 
effectively run by either the MS-13 or the Mara 18 gangs. The Saca adminis
tration's reputed success against the ma,.e,.os, including keeping gang leaders 
locked up, only exacerbated the problem, with confinemenr sparking coopera
tion as well as conAict among rival gangs, the development of more hierarchi
cal structures, and requirements for increased income- obtained via robbery 
and other crimes-for protection against police persecution. Individual gang 
members are increasingly used by drug traffickers as locdl vendors and hit
men. !I Crime prevention programs have begun in recent years but have yet to 
make a major impact. 

The PDDH is not taken seriously by state officials, yet this is the most 
independenr and reliable repository of information on rights violations and 
the best source of redress for victims. The PDDH 's recommendations are non
binding, however, and for judicial redress the attorney general's office has to 
initiate action. There are no effective complaints mechanisms in the National 
Civil Police (PNC)' where most of the abuses occur. Observations by the Com
mittee on the Elimination of Discrimination against Women (CEDAW) from 
October 2008 indicate that the government has taken various measures to 
prevenr human trafficking, but notes thilt investigations into child trafficking 
are minimal and prosecutions rare. It also notes that there are few centers for 
attending to victims of trafficking. ll 

The constitution grants men and women equal rights. The penal code es
tablishes sentences of one to three years in jail for public officials who deny a 
person's civil rights based on gender, but there are no known cases of this pun
ishmenr being meted out. According to the PDDH, the Law against Intrafamily 
Violence, first enacted in 1996, has not been effectively implemented, and the 
state does not promote increased awareness about gender rights among func
tionaries. A PDDH survey of government enrities found that 42 percent of all 
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employees knew of cases of sexual harassmentY The penal code also has a sen
tence of six months to two years ~or employers who discriminate against women 
in 1.lbor rel.ltions, but there are ~ew cases brought and no eHective mechanisms 
~or redress . In February 2008, in order to comply with lahor conditions under 
the Central American free-trade agreement (CAFTA-DR), a law was passed 
criminlllizing the practice of asking women to take a pregnancy test liS a condi
tion of employment. A 1999 law criminalized abortion under all circumstances. 
An early study indicated that the prosecution of women ~or illegal abortions, 
which carries a sentence of two to eight years, doubled ~ollowing implementa
tion ofthe law. 21 Another 200G medical journal report indiGlted that 32 women 
were prosecuted from 2000 to 2003 (although 283 criminal investigations were 
iniri.lted);2' more recent data is not available. 

With respect to discrimination against other groups, CEDAW has com
mented that the state does not make a great eHort to recognize indigenous 
populations in EI Salvador, but there is little in~ormation available regarding 
discrimination against these groups. The 2007 census revealed that 0.2 percent 
of the population is indigenous and 0.1 percent is black, although the census 
methodology was criticized by indigenous groups because the categories used 
were self~dlOsen by participants. A 2000 law requires that 4 percent of posi
tions in the public and private sectors should be I1l1ed by the disabled, but this 
is rarely enforced. In 2007, EI Salvador ratified the UN Convention on the 
Rights of Persons with Disabilities, as well as its Optional Protocol. The 2007 
census notes that 4.1 percent of the population lives with a disability, although 
the PDDH suggests that the number may be as high as \0 percent.!6 

EI Salvador ~eatures ~i.dl freedom of religion, with no reported abuses in 
a country with one of Latin America's more diverse mixes of Protestant and 
Catholic citizens. Freedoms of association and assembly are also well protected 
and rein~orced by government discourse. However, the International Labor 
Organization Committee on Freedom of Association notes that there are exces
sive ~ormalities in forming trade unions, which are fewer in number and weaker 
in political influence in the postwar period, while the state does nothing to stop 
occasional dismissals oflabor activists or require their reinstatement. There are 
some charges of the use of blacklists of union members by employers. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

3.54 

3.20 

3.20 

3.7S 

4.00 

The Salvadoran judiciary is neither independent nor impartial, a situation rooted 
partly in the above-mentioned partisan deal making within the Legislative 
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Assembly. The selection process, which occurs every three years, is lair; the 
National Judiciary Council (CN)) presents half the slate of eligible candidates 
to the Assembly, and lawyers associations present the other half: Out of a total 
of 30 candidates, three justices are elected to serve a nine-year term. However, 
since \994, when a clean sweep of the Supreme Court took place following the 
recommendations of the Truth Commission, the nomination of magistrates to 
the court has become increasingly politicized, with political parties represented 
in the Legislative Assembly dividing appointments according to their electoral 
strength rather than selecting justices based on merit or honor. Perhaps a greater 
threat to judicial independence comes from the structure of centralized control 
m,lintained by the Supreme Court.!7 Among its functions, the Court retains 
the power to appoint, remove, and discipline lower-court judges, controls their 
budgets, and holds the power to license lawyers and notaries. Despite these 
deflciencies, judicial decisions are generally followed by legislative, executive, 
and other government entities, and the courts do rule against the government 
on occasion. 

Some observers argue for the need to separate the administrative functions 
of the Supreme Court from its jurisprudential ones. A key element of reform in 
this direction was the strengthening in 2002 of the CNJ, a pluralist body elected 
by the Legislative Assembly from slates proposed by different entities, including 
lawyers associations and universities, and charged with evaluating and training 
lower-court judges. In theory, the evaluations carried out by the CNJ should 
guide the Supreme Court's promotions of or disciplinary actions against sitting 
judges, but in practice the court is free to ignore them. The Judicial Training 
School, an underresourced institution supervised by the CNJ, is also charged 
with training prosecutors, public defenders, and other justice system personnel. 

Perceptions among both citizens and judges about the efficacy of the justice 
system are aHected by these f;lCtors. According to a 2008 poll, just 7.9 percent 
of Salvadorans have "much trust" in the Supreme Court, while 9.2 percent feel 
the same way about the attorney general's office (municipal oHlces receive the 
highest rating for a governmental entity at 2\.5 percent).28 Crimes commit
ted by public officials are rarely prosecuted. Judges surveyed for a study by the 
University of Salamanca indicated that the principal obstacles to the investiga
tion and sanction of crimes committed by officials included "the intentional 
obstruction of investigations by State authorities themselves" and the "inves
tigative passivity" exhibited by representatives of the attorney general's office. 
Forty percent of all judges interviewed said they had received threats or oHers of 
bribes from litigating attorneys?' 

In recent years, the attorney general's office has accused numerous judges 
of incompetence and corruption and pursued them in the courts as well as the 
media. According to a study by the Due Process of Law Foundation, some of 
these eHorts were likely used to deAect attention from the government's respon
sibility for the increasingly dire security situ:ltion."' Indeed, the attorney gen
eral's offlce is widely perceived as highly partisan to the interests of the ARENA 
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part)'. IlHerviews carried our by researchers for a srudy on public secror accoulH
ability found that the officc's weaknesses included a f;lilure (0 initiate investi
gations of public officials or cases involving powerful economic and political 
inrerests. J I T his perception is also sharcd by individual testimonies of citizens 
given to thc Instirutc of Human Rights of the Cenrral American Univcrsity 
between Ocrober and Deccmbcr 2008: 1">.8 percenr described the arrorney 
general :~ work as "inoperative," 24.6 percenr as "insufficient," and 13.5 percent 
as "very inoperative," compared (() 1.1 percenr who qualified its work as "very 
satisf:lctory" and 12.9 percent as "satisf;\Ctory."\2 

Individu .• ls brought up on criminal charges are aflorded the presumption of 
innocence. bur justice may be neither swift nor f;lir. The courts are often over

worked, ami although the state provides counsel co anyone in need, public de
fenders' excessive worklo.ld aHects the quality of defense provided. Particularly 
in juvenile courts, defendams may be provided with diHerem lawyers at diner
em phases of the trial. There have been only a few high-profile cases of public 
officials brouglH up on corruption or orher criminal charges; even those often 
occur only after being hrought to public arrention by the media. An example 
is the Saca admini rration's minister of health, who was found to have misused 
governmem resources. He wa given a wrirren warning by the Governmenr 
Ethics Tribunal- bur remained in office-only after the daily newspaper La 
Prrl/SII Grtifim uncovered the story.)! In April 2009. the online publication 1:.1 
Ft,ro published a scory revealing that the San Salvador Deparrrnenr direc(Or of 
the ARENA pany. Adolfo Torre7 .. had offered (0 help PCN depury Robeno 
Carlos Silva, imprisoned in the US fin money laundering, evade justice in EI 
Salvador in exchange for US$500,000.·" El FtIl'O revealed that the U.S. Federal 
Bureau of Investigations had turned over evidence of the oner to the Salvadoran 
attorney gener,11 in April 2008, bur only after El Pltro broke the s(Ory was any 
investigation initiated. Weeks later, Torrez died in an apparent suicide, bur the 
arromey general's f;liled efl<.ms had already damaged his bid for reelection . 

Since the 1992 peace accords, and co some degree before, the Salvadoran 
military has been subject (0 civilian control, although throughout the Saca ad
ministration the position of defense minister was held by a retired or active 
dury military officer. As the military plays no role in the political process, and 
only a minor role in the inrernal security rnarrers, it has earned increasing pub
lic approval. The National Civilian Police has undergone a much more thor
ough process of civilianization, and several PNC chiefs have been appoimed 
hy the president from outside the force . Horizontal controls are less consoli
dated, however, as the legislative hranch exercises lirrle oversight. One recent 
report references ,I member of the Defense and Public Security Committee of 
the Legislative Assembly stating that, gh·en the levels of violence in EI Salv,ldor, 
"one would think that this would be {he commirree rllat worked the most, 
but it's the commirree that meets the least ." \~ For its part, the judiciary .. nords 
"unequal appl ication (If the law" to law enforcement oHlcials as compared (0 
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leftist political suspects, according to a recent study published by the Brookings 
Institution.;\(, On a positive note, an explicit attempt in late 2008 by the ARENA 
presidential candidate to enlist the Salvadoran Armed Forces-defined in the 
constitution as "apolitical"- in eHorts to stop the "communists" of the FMLN 
from coming to power through elections were quickly and publicly rebuffed by 
the defense minister.J7 

Respect for human rights and accountability for abuses by the PNC are 
sorely lacking. A 2007 report by the PDDH found that the internal and exter
nal control mechanisms of the police "have been highly deficient, favoring 
impunity of those responsible for serious violations. ".1ft In particular, the role of 
the inspector general includes simply "receiving complaints, distributing them 
to the competent disciplinary sections, infrequently and insufficiently moni
toring the progress of investigations," with the office taking their conclusions 
at f;\Ce value despite the inherent failures of the process:'" Suspicions of police 
involvement in social cleansing, especially of gang members, are rife but dif: 
hcult to verif}1 due to the lack of prosecutions. There are no known cases of 
prosecutions of military officers for corruption, and any such cases would be 
handled internally with little public scrutiny. The amnesty law passed following 
the 1992 peace accords has limited the prosecution of military or security forces 
for past rights ;.buses, although several cases have been filed and occasionally 
won in U.S. and Spanish courts. 

Property rights in EI Salvador are guaranteed by the constitution and in 
numerous secondary laws but are considered only "moderately well protected," 
according to the 2009 Index of Economic Freedom.40 According to the report:, 
enforcement of these rights is inconsistent due to the inefficiencies of the judi
ci.11 system, which is "subject to manipulation by private interests, and final rul
ings may not be enforced ." In general, the state protects citizens from arbitrary 
deprivation of property. One area of controversy in recent years has been the 
mining sector. The Saca administration provided exploration rights to mining 
companies, which have been criticized for planning projects that would under
mine environmental protections and public hC'dlth. Shorrly before the March 
2009 presidential elections, however, Saca announced that he would rather go 
to arbitration and pay heavy hnes than grant actual operating permits to the 
companies; claiming all environmental standards had been met, at least one 
company publicly vowed to pursue legal action against the government:" 

ANTICORRUPTION AND TRANSPARENCY 3.04 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 3.00 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 2.75 

EXISTENCE OF ANTICORRUPTION NORMS. STANDARDS. 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

3.25 

3.17 
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After 20 years of government dominated by a single political piany, it is UIlSlIr

prising th.lt corruption and transparency issues have finally moved to the fore
front of puhlic attention. Although the press enjoys relatively unrestricted 
freedom to investigate and denounce cases. the government has no overall pol
icy or legisl.ltion in place to provide citizens access to key public information. 
The few gr.lft cases that come to light arc revealed through leaked documents to 
the press. and there are no filllctionallegal or institutional protecrions for indi
viduals who might be in a position to expose instances of governmental corrup
tion . Despite this situation, a promising recent development is the emergence 
of a civic movement in favor of enacting comprehensive access to information 
legislation. For example. the Salvadoran Foundation for Social and Economic 
Development (FUSADES), together with the Ibero-American Law Institute, 
drafted an access to information law that was supported by other civil society 
institutions and universities. A second proposed law. drafted by the FMLN, 
was later merged with this proposal and is currently under consideration in the 
Legislative Assembly, backed by a wide range of organizations, including press, 
NGOs, lawyers, private companies, and think tanks. 

The privatization of pension administration. banks, telecommunications 
firms. and other state-held enterprises in the I 990s-although not always car
ried out in a filily transparent manner at the time-has significantly minimized 
opportunities fin state corruption. Despite fi.lrther eflorts toward state modern
ization. petty corruption continues to afflict citizen interactions with the state, 
although very little is documented largely due to the weakness of state institu
tions in identi~'ing and prosecuting corruption. 

According to the Salvadoran constitution, the Court of Accounts is the gov
ernment body responsible for assessing expenditures from the public treasury, 
including the hudget. However, this key institution has long been politicized, 
fi.)r over two decades remaining under the control of politicians from the PCN 
as part of an implicit deal brokered with ARENA. The ineffectiveness and neg
ligence demonstrated by the Court of Accounts over the years has been. in 
the opinion of most ohservers. perhaps the most significiUlt obstacle to effec
tive government oversight of public activities. 12 Critics have emerged publicly 
within the ranks of the PCN; following the party's poor showing in the 2009 
legislative elections, two deputies publicly remarked about corruption in the 
court and its collusion with mayors who enter office poor and leave wealthy:1.I 
The Court of Accounts is responsible for administrative sanctions related to 
corruption. whereas criminal cases are passed to the attorney general's office. 
In 2002, the law governing the Court of Accounts was reformed to ensure 
that its reports would have a "public char.teter," but in practice this rarely hap
pens.'1 On occasion , the press will report on corruption cases based on Court 
of Account reports, but such piecemeal leaking of information is insufficient as 
a model fi.)r eva luating the court's imp.ICt on the management of public filllds. 
The 2002 reform also led to the opening ofa citizen participation unit in which 



El SALVADOR 185 

individuals could report cases of fraud. but only a tiny fraction of cases have 
moved forward. and the results are unknown . By way of contrast. since 200 I, 
the Ministry of Finance has benented from improved and computerized audit 
capabilities. with audits based on objective criteria and a random selection 
system , thus preventing the use of tax audits as a weapon to target specific 
individuals. 

A" procurement contracts carried om by the central government. autono
mous agencies. and municipalities are regulated by the 2001 Acquisition and 
Purchasing Law. which requires that bid announcements and relevant legisla
tion be published online by the Treasury M in istry"'~ This law establishes policies 
for th ree levels . with purchases worth more than US$ 108,000 requiring public 
notice and subject to open bidding. Despite the intention to make government 
purchases more transparenr. its implementation is unwieldy (especia"y at the 
l11unicipallevel) and subject to abuse. The existence of a clause for "emergency" 
or "urgenr" procuremems. which may be sole-sourced, has sometimes aroused 
charges of nepotism. A 2005 survey of businesspeople indicated that while 40 
percem felt that corruption had decreased following the implementation of the 
law. 40 percent also said that the level of graft was the same, while 15 percent 
felt that it was worse. 16 

T he Probity Section of the Supreme Court, created by the peace accords in 
1992, is the emity responsible for reviewing the financial disclosures of a" pub
lic oHicials. According to the constitmion, the court reviews the veracity of these 
statements, but they are not made public. In 2005, the section's head resigned 
following the unwillingness of two Salvadoran banks to turn over information 
requested about 13 high-level officials in the administration of Francisco Flores 
(including the former president himself) and the unwillingness of the court to 
back his request. Since that time, the section has remained dormant, although 
in M.lrch 2009 there was renewed discussion about the need to reactivate the 
body.4; The private sector think tank FUSADES, noting that EI Salvador was 
Ollt of step with the region on this issue, argued for a constitutional reform that 
would permit publication of these disclosures. 1ft 

In November 2006, a Government Ethics Tribunal was created with re
sponsibility for resolving cases of conAict of interest- which are widespread 
and underreported-misuse of government property, nepotism, and public em
ployee noncompliance in performing duties and responsibilities. The tribunal 
has set up and trained 72 commissions within government entities, but with
om much reach beyond San Salvador. The head of the tribunal has requested 
the ability to investigate officials on its own initiative without first receiving a 
complainr, as well as greater leeway for sanctioning officials beyond mere dis
missal. I" I n practice, the Governmenr Ethics Tribunal has powers similar to the 
PDDH- the ability to ofl(:r moral sanctions for abuses but little or 110 ability 
to Colrry through with punishment. In short, citizens seeking to pursue cases of 
corruption are met with unresponsive or ineflective institutions. 
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After many years of ad hoc municipal and civil society dlorrs to improve 
transparency .lIld accountability at the local level. the Municipal Code was 
amended in 2006 ro include a clear policy on access to information as well as 
mech;lnisms tor restricting the use of municipal goods and services by political 
parries. However. there were no provisions made tor supporting the implemen
t.lrion of these measures. nor are there any sanctions for t;lilure to comply. ,n In 
the sphere of education. the state does not directly provide protections trom 
graft. bllt it is not thought to be widespread. The stringent conditions a[[itched 
to foreign assistance since well bdore the peace accords are mostly eHective in 
preventing diversion of such aid for personal enrichment. 

In terms of budget transparency. the 2008 Open Budget Index awarded a 
score of.F percent to EI Salvador. placing it in the category of states that provide 
minimal information ro the public about budget procedures and documents.'1 
Simil.lrly. a 2007 review by the Regional Alliance for Freedom of Expression 
and Information of governmental entities' websites in EI Salvador. Panama, 
Nicaragua. and Ilonduras ranked the ;lVerage ti.lIlctionality of Salvadoran min
istry websites last in terms of ease of access and availability of intormation. ,2 

Notably, the Public Works Ministry scored positively on only I of 12 indica
tors, while the presidency. the Ministry of Ddense. the Supreme Court. and the 
Nation,,1 Academy tor Public Security scored positively on only three indica
tors. Likewise. a global study on e-government carried out by Brown University 
t(mnd that EI Salvador moved from 120th in 2006 to 152nd out of 198 govern
ments reviewed in 2007. '.I 

RECOMMENDATIONS 
• 

• 

• 

• 

• 

Ret(mll the electoral system. including through the establishment of pro
portional representation in municipal cOlIIKil contests, the depoliticiza
rion of the Supreme Electoral Tribunal. and the separation of the tribunal's 
administrative functions from its role in overseeing elector,,1 disputes. 
Pass it political party law that regulates campaign "nance and access to the 
media. rules tor internal party governance. public access to data regarding 
party affiliation. and transparency in party financing. 
I mprove the selection process tor the a[[orney general and magistrates of the 
Supreme Court through a more transparent process that emphasizes merit 
over political patronage.,1 
Depoliticize and redefine the functions of the COllrt of Accounts to ensure 
improved le.ldership. including the imposition of safeguards to prevent 
domination by particular p.lrtisan interests. 
Approve and enact a comprehensive Law on Transparency ;lnd Access to 

Information . 
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E. Gyimah-Boadi 

INTRODUCTION 

GHANA 
CAPITAL: Accra 
POPULATION: 23.8 million 
GNI PER CAPITA (ppp) : $1.430 

SCORES 

ACCOUNTABILITY AND PUBLIC VOICE: 

CIVIL LIBERTIES: 

RULE OF LAW: 

ANTICORRUPTION AND TRANSPARENCY: 

2006 2010 

N/A 5.34 

N/A 5.33 

N/A 4.64 

N/A 3.85 

(scores are based on a scale of 0 to 7, with 0 representing weakest 

and 7 representing strongest performance) 

The conduct of Ghana's December 2008 elections won universal praise and 
helped to challenge the prevailing pessimism about African democratization in 
the wake of electoral debacles in states including Nigeria, Kenya, and Zimbabwe. 
Indeed, since returning to constitutional rule with the foundation of the Fourth 
Republic in 1992, Ghana has remained politically stable through five presiden
tial and parliamentary elections (1992, 1996,2000,2004, and 2008), and each 
poll has generally been an improvement on the previous one. Ghana has also 
undergone two electoral transfers of power from one party to another (2000 
and 2008), making it almost unique among African democracies. 

This achievement is all the more impressive in light of Ghana's chronic politi
cal instability prior to 1992. Although the country had a liberal democratic con
stitution and multiparty democracy in 1957, when it became the first European 
colony in sub-Saharan Africa to obtain independence, the Convention People's 
Party (CPP) government led by Kwame Nkrumah had jettisoned this system 
and declared a one-party state by 1964. Nkrumah's 1966 ouster by the army 
began a cycle of military coups and regimes punctuated by brief periods of con
stirutionalmultiparty government. 1 

In the early 1990s, the governing military junta known as the Provisional 
National Defence Council (PNDC) began the process of returning the country 
to constitutional rule. In 1992, PNDC chairman Jerry Rawlings won a multi
party presidential election as the candidate of the National Democratic Congress 
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(NDC). a party ~imlled by the PNDC to contest the poll. He was reelected in 
1996 but was constitutionally barred ~rom seeking a third term in 2000. His 
vice president. John Atta Mills, ran as the NDC candidate. losing narrowly to 

John Ku~ilor o~ the New Patriotic Party (NPP) in elections that were widely 
h.liled as ~ree and biro The NPP also won a slim majority in Parliament that 
year. In the 2004 elections. Kufuor again ddeated Atta Mills and the NDe. 
securing a much larger parliamentary majority tor the NPP. 

Ilowever. the ruling party emered the 2008 elections with some significant 
liabilities. The government was dogged by perceptions of corruption. insuffi
cient ethnic inclusion. and elitism. Prominent human rights campaigner Nana 
Aku~o-Addo, who had served as .Ittorney general and ~oreign minister under 
Kutilor. ultimately won the NPP presidential primary. but the vote featured 
17 candidates. acrimonious infighting. and lavish spending. There was also a 
significant rise in intraparty disputes at the constituency level. which resulted in 
bitterly ti.H1ght parliamentary primaries. A number of the losing candidates then 
r.1I1 as independents. further weakening the NPP's base of support. Reports of 
extravagant government spending on a new presidential office complex and the 
purchase of two presidential jets in the tace of economic hardship also aroused 
popular resentment. 

Despite relative macroeconomic stability and generally prudent manage
ment by the NPP. Ghana remains a poor country. Gross national income per 
capita in 2008 was US$670.2 Results from the 2008 Afrobarometer survey sug
gest that unemployment may be as high as 42 percent. and only 12 percent 
of Ghanaians have access to running water in their homes. Furthermore. 48 
percent of the population consider their personal living conditions to be "bad 
or tairly bad." and despite the NPP's dlorts. 42 percent see the country's general 
macroeconomic conditions as "b'ld or f.lirly bad. " .1 

Nevertheless. the NPP's record of good governance and its protection of 
civil liberties (as shown by largely positi\·e assessments by the African Peer Re
view Mechanism Report and the Ibrahim Index of African Governance).4 along 
with the introduction of popular social programs such as the National Health 
InsuranLe Scheme and tile School Feeding Program. suggested that the 2008 
elections would be extremely close. In tact. it turned out to be the closest elec
tion in Ghanaian history. with Aua Mills of the NDC beating Akufo-Addo by 
less than half a percentage point in a runoff. The Arta Mills government. with a 
n.lfrow NDC majority in the new Parliament. was sworn in on January 7. 2009.~ 

The closeness of the vote has contributed to what were already high levels 
of political polarization and mistrust between Ghana's major parties. The NDC 
has its roots in the populist "revolution" and military juntas of the I.He 1970s 
and 1980s and claims a Idt-of·center political ideology. The NPP. meanwhile. 
is more market oriented and conservative. and many of its members were victims 
of tile military juntas. And as discussed in greater detail later. the winner-take-all 
nature of Ghana's constitution has made state capture (or more specifically. the 
capture of the execlltive branch) the overwhelming objective of both political 



GHANA 193 

p.uties; control of the presidency provides the ruling party with overwhelming 
fln.lIlcial. political, and ethnic patronage adv.lIltages. 

After a rancorous transition in which the NDC accused the NPP of cor
ruption and economic mismanagement, and the NPP accused the NDC of en
gaging in a political witch-hunt. the NDC is now trying to settle into the task 
of governing the country. It faces particular challenges from an economy that 
has been thrown out of balance by the NPP 's election-year proRigacy and the 
global flnancial crisis. 

It is against this backdrop that recent trends in accountability. civil liberties, 
the rule of law. and anticorruption eHorts should be viewed. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELE TORAL LAWS AND ELECTIONS 

EFFE TlVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

5.34 

5.50 

4.75 

5.67 

5.43 

The 2008 elections provided further evidence of the strength and increasing 
consolidation of democracy in Ghana. while at the same time illuminating 
some of its weaknesses. The country's elections are generally considered free and 
fair. and a clear majority of Ghanaians believe that they live in a democracy.6 
The constitutional and statutory injunctions designed to protect the electoral 
process have been largely successful; universal adult suffrage and ballot secrecy 
are guaranteed. Both Ghanaians and international observers view the Electoral 
Commission of Ghana (EC) as independent. and the commission's members 
are routinely asked to lend their expertise to elections all over Africa. 

However, the EC approached the 2008 balloting in a somewhat compla
cent manner, contributing to several avoidable administrative problems that 
nearly marred the electoral process. The electoral timetable was unnecessarily 
compressed. leaving insufflcient time to correct Raws, and the NDC accused 
the EC of conspiring with the NPP to inRate the final voter registry. Indeed, 
mistrust of the EC began at least two years before the elections, with the en
actment of legislation that allowed overseas Ghanaians to vote in national 
elections. Although implementation of this statute was eventually shelved. the 
NDC saw it as an effort by the NPP-in collusion with the EC- to manipulate 
the electoral process. In the run-up to the elections, a number of politicized 
land and chieftaincy disputes led to sporadic incidents of violence throughout 
the country. particularly in northern Ghana, in a few cases resulting in deaths 
at campaign rallies.7 Police failed to vigorously pursue some of the suspects 
for what were viewed as political reasons, adding to the existing tensions. The 
stakes of the balloting were also raised by the recent discovery of offshore oil 
deposits that could be worth US$2 billion to US$3 billion in extra annual 
revenue.s 
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Ethnic vOling is an undeniable pan of Ghana's polirical landscape. Tllough 
borh major parties campaigned in all regions of the country. they tended to spend 
an inordinate amount of time in their respective strongllolds: ' The NPP focused 
on regions dominated by the Akan ethnic group. particularly the Ashanti. Brong
Ahafo. and Eastern regions. The NDC concentrated its eHorts in the non-Akan 
regions. p.uticularly the Volta. Upper West. Upper East, and Northern regions. 
The three remaining regions-Greater Accra, Central. and Western- h.we been 
"swing regions" in recent elections. However, presidential candidate Ana Mills 
was horn in the Western region and was an indigene of the Central region, and 
Ilis NDC pany was not reticent about exploiting this background and touting 
the potential economic benefits of voting for an ethnic kinsman. Tile NDC also 
sought support from non-Akan migrant cOlllmunities within the NPP's Akan 
strongllolds. pointing to the continuing dominance of Akans in Gllana's politi
cal esrablisillnent under tile N PI~ Tllis led to an increase in elecrion-related 
violence, even in southern Ghana. On the whole, the campaign strategies used 
by both parties exacerbated ethnic tensions more than in previous elections. 

The electoral playing field was largely level, and despite the occasional vio
lence, the parties were generally able to campaign without hindrance. State 
bro.ldcasters made some eHort to provide equal access and coverage to the major 
candidates. NPP presidential candidate Akufo-Addo was more visible to the 
electorate via television advertisements and countless billboards, suggesting that 
the N PP was better resourced than the N DC. Due to the paucity and inad
equate enforcement of campaign finance laws, it is not dear how either party 
funded its campaign or how much they received or spent. Both parties had been 
in government long enough to have fllrmed lucrative ties with the Ghanaian 
business cOlllmunity, and there were some unsubstantiated accusations that par
ties had been fin,lI1ced by foreign countries or interests. The NDC. for example, 
was rumored to have received fllllds from Venezuela and Libya, just as the NPP 
had been accused of receiving funds from Nigeria during the 2000 elections. 

The first round of voting. held on December 7, 2008, did not produce a 
dear presidential winner. The constitution requires the winning candidate to 

obtain at le.lst 50 percent of the vote. and Akufo-Addo ohtained only 49.1 
percent, f(lllowed by Ana Mills with 47.8 percent. The parliamentary elections 
were equally dose. The NPP lost its majority, f:llling from 128 seats to 107, 
while the NDC increased its share from ~)4 to 114. Among the other parties 
with a parliamentary presence, the People's National Convention fell from four 
to two, and the Convention People's Party won a single seat. 

The presidenti,11 runof}" was scheduled for December 28. In the intervening 
weeks, the NPP government became notably less subtle about taking advantage 
of incumbency, reducing fuel prices .lIld quickly releasing commercial drivers 
who had been jailed for traffic violations. Incendi.lry statements, violence, and 
intimidation became rourine at party r.lllies . Former coup leader and longtime 
president Jerry Rawlings was especially strident in his attacks on the NPP gov
ernment, exhoning the ND s supporters to "resist" the NPP's eHorts to rig the 
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election and to be "vigiIJnt" during the runoff. Occasionally. Aanked by other 
retired military officers. he would end NOC campaign rallies with the milita
ristic religiou hymn "Onward Christian Soldiers." 

On voting day, both parties complained of harassmenr and intimidation of 
their supporters in the strongholds of their opponents. The EC announced the 
re ults of the runoff within 48 hours. The NOC was leading by less than 1 per
cent . and the outcome would not be known until balloting was conducted in 
T;lin constituency, where it had been delayed due to administrative and security 
concerns. The N PP. also citing security concerns and perhaps acknowledging the 
constituency's consistent support for the NOC, eHectively boycotted the TOlin 
voting and attempted an ultimately unsuccessful legal challenge. On January 3. 
the EC declared victory for the NOC, and Akufo-Addo. de~'ing hawks within 
his own party, conceded the following day. The EC, to its credit. had rejected an 
attempt prior to the declaration to alter vote tdllies in the Ashanti region. which 
would have changed the final outcome. The margin of victory in the presiden
tial race was 40.586 votes. a mere 0.46 percent of valid votes cast. 

One of Atta Mills's campaign promises was to review the constitution and 
address some of Ghana's governance deficits. The most obvious of these is the 
relatively unchecked power of the executive branch. Ghana's 1992 constitu
tion was drafted by the outgoing militilry regime. and while it is a progressive 
document in a number of respects. it gives an inordinate amount of authority 
to the executive. A constitutional provision bars members of Parliament (MPs) 
from introducing any legislation that will commit the government to spending 
public funds. eHectively preventing the legislature from initiating bills. In addi
tion. a constitutional requirement that the president appoint at least 50 percent 
of his ministers from Parliament severely h'\IIdicaps parliamentary oversight 
responsibilities. Parliament has 230 members. and the president can appoint an 
unlimited number of ministers. Since 1993. this number has ranged from the 
mid-70s to the upper 80s. Each Parliament has therefore typically had at least 
40 members who served concurrently in the legislature and the executive. and 
these officials have sought to steer state spending to their constituencies while 
neglecting their parliamentilry duties. Moreover. MPs in the ruling party who 
aspire to wield such ministerial patronage have an added incentive to curry 
fiIVor with the executive. 

As a result, budgets and spending proposals are inadequately debated. and 
even unpopular bills submitted by the executive. such as a measure authorizing 
the acquisition of a presidential;et by the Kufuor administration. are invariably 
p.lssed. 'o EHorrs by the parliamentary minority to oversee execurive action. for 
eX,"l1ple by obtaining a full accounting of the newly constructed presidential 
residence and the lavish 50th-anniversary celebrations of the country's indepen
delICe, were largely ignored by the Kufuor administration. II 

Presidential discretionary authority is used to make politicized appoint
ments throughout Ghana's public services, evading public and parliamen
tary scrutiny and undermining security of tenure. The execurive's role in the 
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ostensibly nonp.lrtisan local government system is particularly symptomatic 
of this problem. The president appoints 30 percent of the local gO\'ernmenr 
assemblies as well .IS the local government leaders. known as district chief ex
ecutives. While these appointments are supposed to be b.lsed on technical com
petence. it is dear th.1t p.lrtisan considerations playa central role. This was the 
case under the Kufuor administration. and it has continued under the Ana 
Mills government. I ! 

Ghana's civil service is becoming increasingly politicized. with bureaucrats 
contesting elections or campaigning filr political parties. I.' The constitutionally 
independent Puhlic Services Commission. whidl oversees the civil service. is 
appointed by the president. and in prauice civil service positions are not always 
filled based on merit. Moreover, the remuneration is unattractive, negatively 
aHecting public servants' morale. performance. and integrity. 

Nongovernmental organi7ations (NGOs) in Ghana are largely free from 
state pressures and playa major role in higillighting and providing techni
cal support on gender, disahility. and other social. gm'ernance. and economic 
issues. Some NGOs have become sudl fixtures th.1t the government relies on 
their services to fulfill its mandates . For example, the police's Domestic Violence 
and Victim Support Unit (DOVVSU) relies on the Women's Initiative lilr Sell~ 
Empowerment (WISE) to provide psychiatric counselling. the International 
Federation of Women Llwyers (fIDA) to provide legal advice, and various 
other NGOs to provide victims with shelter and medical attention. NGOs have 
also helped to draft key pieces of legisl.ltion. such as the Whisdeblower's Act. 
However. on some issues there is little opportunity lor NGOs to eHectively 
influence government policy. This is particularly true of a budget process that. 
despite some recent improvements. is still dominated by the executive. There 
have been several attempts at regulating the NGO sector since 1993. but the 
NGO community has successfiJlly resisted them so far. insisting that any legis
lation should reflect its input. 

The NliO cOllllllunity and the NPP government negotidted a Draft Na
tional Policy lilr Str,ltegic Partnership with NGOs in 2004. It was agreed that 
this document should limn the basis Ii:,r national NGO legislation. It stipulated. 
among other things, that the law should establish an autonomous and inde
pendent National Commission on NGOs, grant tax exemptions to NGOs th.lt 
qualif)' under the 1,lw. and l;lCilitate collaboration bet\veen NGOs and district 
assemblies. However. a cabinet shullle caused the process to stall. and recent 
versions of the NGO legislation did not reflect the 2004 agreement in letter or 
spirit. NGOs have consequently resisted passage of the current bill. 

Freedom of expression is enshrined in rite constitution, and a criminal libel 
statute was removed hy the NPP government in 200 I. The state does not hinder 
access to the internet. State broadcasters have made some eHort to be neutral 
and routinely pro\'ide lor a representation ofdiHerent viewpoints. However, the 
state television station tends to f;\vor the ruling party. Inequity in coverage by 
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state media is mitigated by the large number of independent private broadcast
ers. By 2005. according to figures from the National Media Commission, there 
were over 100 newspapers; licenses had been granted for 24 television stations. 
of which six are currently operating; and there were over 80 FM radio stations. 11 

The state does not routinely intimidate journalists. nor does it attempt to 
overtly censor the media. especially in recent years. In the early days of the 
Fourth Republic. journalists were imprisoned under the criminal libel law. and 
some antigovernment newspapers were subject to harassment. The govern
ment's attitude has grown decidedly more tolerant. but there have been some 
abuses. These include the dismissal of several journalists from the state television 
bro.ldcaster for a story on the sale of the national airline that was considered 
unf:lVorable to the government and the closure of a radio station in the Volra 
region after it aired a series of stories that the government considered embarrass
ing. In 2007. journalist Samuel Enin was killed in a suspected contract murder. 
This crime is being investigated by the police. and it is not clear whether the 
motive was political. In 2009. the director general of the state television broad
caster abruptly halted a talk-show program because the government view was 
insufficiently represented. eliciting shock and universal condemnation. There is 
also some sdf~censorship by the media on political and corruption issues. and 
the government favors some media houses with greater access (particularly dur
ing presidential trips abroad) and state-sponsored advertising. 

Though the media are generally free. many newspapers and radio stations 
are openly partisan . Radio Gold. for example. is viewed as an NDC station. 
while Oman Radio is seen as;\I1 NPP station.l~ Despite this polarization. there 
are some outlets. such as the Joy FM radio station and the Public Agenda news
paper. that attempt to report more objectively. 

CIVIL LIBERTIES 5.33 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 4.00 

GENDER EQUITY 5.00 

RIGHTS OF ETHNIC. RELIGIOUS, AND OTHER DISTINCT GROUPS 5.25 

FREEDOM OF CONSCIENCE AND BELIEF 6.67 

FREEDOM OF ASSOCIATION AND ASSEMBLY 5.75 

Chapter 5 of the constitution provides protection for almost all fi.ll1damen
tal human rights. including the rights to life and personal liberty. guarantees 
ag.linst slavery and forced labor. equality and freedom from discrimination. free 
speech. freedom of thought. religious freedom. freedom of assembly. the right 
to information, and freedom of movement. Though there are constitutional 
prohibitions on torture and physical abuse. there have been cases in which de
tainees suspected of violent crimes have reportedly been assaulted in police 
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custody. This lias increased in recell{ years. and the perpetrators are rdrely held 
accou mabie. 

Ghana's prisons are severely overcrowded. In 2008, the coulHry's pris
ons had an ofllcial capacity of some 8,000 inmates bm aClllally housed over 
14,000.11' Ghana's Commission on Human RiglHS and Administrative Jusdce 
( H RAJ) reponed that prisoners' riglHs in tenns of bedding and medical care 
were being violated. 17 Few steps have been taken to address the overcrowding 
issue beyond occasional blanket pardons of prisoners; one of the last acts of the 
Kufuor governmelH was (0 gr;\I1t pardons to 500 inmates. The selHencing of 
jll\'enile oHenders (0 long prison semences is commonplace. and while judges 
often have the opdon of imposing noncus(Odial sentences. they rarely do so. 

Another reason for the overcrowding is the large number of pretri;11 detainees. 
who often remain in remand fllr several years despite a rule requiring that they 
be tried within a "reason;lble time." Pretrial detdinees m.lde up approximately 
29.7 percclH of the prison population as of October 2008, an increase from an 
estimated 22 percent in 2003. IR 

According to .1 survey conducted as part of the African Pecr Review Mechan
ism (APRM) in 2005, 62 percell{ of Ghanaians felt safer from crime than they 
did in 1999.1') However, most Ghanaians living in urban areas consider crime 
a serious concern. There are daily reports of home invasions in tile newspapers, 
and law cnforcemcnt agencies are generally secn as ineffective. There is also a 
perception tll at the recent change in government has been accompanied by 
a spike in crime, as was reportedly the case during the previous power transfer 
in 2000. The government has responded by increasing the number of police 
checkpoints, particul.trly in urban areas. 

The rights of people living in mining comlllunities have been increasingly 
abused in the last five years. The government has reported that roughly 30 per
cent of the country's territory is currently held under concession by gold mining 
firms, and mining has been steadily displacing farming activity. One mining 
concession gralHed in 2006 resulted in the clearing of 3.000 hectares of land 
for gold production and the displacement of some 10,000 f:lrmers. lII 5mall
scale miners are routinely abused by private security companies hired by min
ing nrms to protect their concessions. This often happens with the compliance 
or assistance of the state security ;Igcncies and, occasionally, local government 
and traditional authorities.!1 Mining communities have also been plagued with 
environmelHal degradation, poisoned water supplies, destruction of crops, and 
an unusually high incidence of diseases such as cholera and tuherculosis. 

The International Labour Organisation (ILO) and its International Pro
gramme 011 the Elimination of Child Labour (I PEC) have raised concerns 
about human trafficking. particularly child trafficking. in some fitrllling and 
fishing cOlllmunities in Gh;lIIa. The government has responded by setting up 
a human trafticking task force to coordinate antitrafllcking efforts, and the 
Human Trafficking Act (Act 694) was promulgated in 2005 to help combat 
the problelll . urrelH initidtives include an dlort by the Ministry of Justice to 
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create a registry of children who live with relatives other than their parents. and 
designating the oHense of "causing or encouraging the seduction or prostitu
tion ofa child under the age of sixteen" as a second-degree felony rather than a 
misdemeanor. 

The High Court has original jurisdiction in human rights matters. but the 
CH RAJ is the primary organ for redress of human rights violations in Ghana. 
The cOlllmission. whose leaders are appointed by the president. is authorized 
by Article 218 of the constitution to investigate complaints but not to pros
ecute oHenders. I nstead. it rders cases to the Attorney General's Department 
for prosecution. and because the attorney general is part of the executive branch 
and typically a leading member of the ruling party. there is a risk of conAict 
when the CHRAJ looks into abuses linked to the executive. For example. the 
commission recently investigated the propriety of the purchase of a hotel by 
Kufllor's son. and if it had recolllmended prosecution. it seems unlikely that the 
attorney general would have pursued the caseY 

It is generally agreed that the CHRAJ has vigorously investigated corruption 
and human rights abuses. but there is also universal acknowledgment that the 
commission's work is hampered by sometimes serious nnancial and logistical 
constr.lints. Its multiple mandates-anticorruption. human rights protection. 
and administrative justice-tend to overstretch its limited capacity. In addition. 
there is some doubt about the commission's legal authority to launch inves
tigations on its own initiative. For instance. a nnding of impropriety against 
a leading member of the NPP, Richard Anane. was quashed by the Supreme 
Court on the grounds that the CH RAJ could not initiate such an investigation 
without a complainant.21 Despite these constraints. the CHRAJ has aCCJuired 
a reputation for investigative independence, especially in comparison with 
other anticorruption agencies such as the Serious Fraud Office and the police's 
Criminal Investigation Department. The commission has brought actions that 
have led to the reinstatement of workers in both the public and the private sec
tors. investigated the president on conAict of interest charges in connection the 
multimillion-dollar hotel acquired by his son. and published groundbreaking 
reports on the human rights abuses in the mining sector. 

Recently, Ghana has shown increasing sensitivity toward gender issues. The 
NPP government in 2001 established a Ministry for Women and Children's 
Anilirs (MOWAC), which assumed jurisdiction over two existing government 
agencies, the National Council on Women and Development and the National 
Commission on Children. The new Atta Mills government has also demon
strated an awareness of the importance of gender issues and has committed 
itself to appointing women to 40 percent of government positions. However. it 
is highly doubtflll that this target will be met. Moreover. the number of women 
in Parliament dropped from 23 to 20 after the 2008 elections. 

The constitution protects economic rights. women and children's rights. 
and the rights of the disabled. The criminal code addresses rape. defilement. 
incest. abduction. and forced marriage. However, the Domestic Violence Act is 
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still not properly enforced. and DOVVSU does not receive adequate resources. 
In addition. women in some areas are still subjected to harmful traditional prac
tices. including infringements on widows' rights and female genital mutilation 
(FGM). While FGM has been criminalized and is not as widespread thanks 
to il Illultiyear campaign to end the practice. it is still a part of the culture in 
some communities in northern Ghana?' There is little evidence that legal and 
constitutional protections against the exploitation of children's labor are being 
enforced. including with respect to forms of ritual servitude such as tl"okosi. in 
which female children are sent to live in "voodoo" shrines. 

Both the NPP and NDC administrations have shown some commitment 
to addressing disability issues. The NPP government passed the Persons with 
Disahilities Act (Act 715) in 2006, though it was sluggish in implementing 
some of the law's key provisions, such as staffing and finding an appropriate site 
for the secretariat of the National Disability Council. The NDC government 
subsequently inaugurated the council. 

Freedom of conscience and worship is largely respected in Ghana. Religious 
groups are among the most vigorous of the country's civil society organiza
tions. There are no government restrictions on the operation and membership 
of religious groups and faith-based associations.H However, Ghana is a pre
dominantly Christian country. and political power is concentrated in the hands 
of a sOllthern Christian elite . Islam, the faith of 18 percent of the population, 
is stereotyped as the religion of the poor and the marginalized. It is also associ
ated with the less-developed north of Ghana, though migration has made Islam 
as common in the south as in the north. 1

1> A north-south divide is evident 
in income disparities as well as access to services and economic opportunities. 
Three of Ghana's four poorest regions are in the north. 27 Successive govern
ments have sought to address this problem with poverty-reduction and devel
opment programs focusing on the northern areas. Despite being a multiethnic 
country. Ghana features almost no instances of discrimination based solely on 
ethnicity. However. as noted previously. local disputes over land use and chief .. 
taincy sometimes lead to ethnically tinged violence. and the political exploita
tion of ethnicity has given some election-related clashes an ethnic character. 

Ghana has a vibrant associationallife, and the right to freedoms of associa
tion and assembly are respected. Business and political organizations abound. 
and there are few impediments to joining trade unions. though some obstacles 
have been placed in the way of the creation of new unions. 28 Unions are still im
portant actors. but their power is tempered by statutory provisions that require 
tlbor disputes to be heard by the Labor Commission prior to the declaration 
of a strike. 

The right to protest i~ protected by the constitution. The Public Order Act 
stipulates that persons wishing to demonstrate must first inform the police. but 
the police cannot stop a demonstration without going to court for an injunc
tion . This is rarely necessary. as protests are still rare and the police typically 
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raise no objection or negotiate demonstration times with protest organizers. 
Politica l parries have attempted to circumvent the Public Order Act by giv
ing innocuous labels, such as "fitness marches," to campaign activities that are 
essentially demonstrations. The treatment of large, spontaneous political gath
erings is not uniform . During the 2008 election campaign, presidential can
didates attracted such assemblies as they arrived in or passed through towns, 
eliciting varied responses from the police (see Accountability and Public Voice). 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE Of LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY Of SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION Of PROPERTY RIGHTS 

4.64 

4.80 

4.00 

4.75 

5.00 

The constitution grants judicial power exclusively to the judiciary within a sys
tem of three separate but ostensibly equal branches of government. The con
sritution also grants the Supreme Court the power to strike down laws and 
executive actions that it deems unconstitutional. Judges in Ghana have security 
of tenure once appointed, and it is commonly believed that they have sufficient 
autonomy.!" However, the executive inAuences the judicial system in a number 
of ways. 

The president is inAuential in the appointment of all the superior court 
judges, including the chief justice, whom the president names in consultation 
with the Council of State (also largely appointed by the president) and with 
the approval of Parliament {where the president's p:my typically has a major
ity} . Supreme Court judges are appointed by the president on the advice of the 
Judicial Council and in consultation with the Council of State. Also, because 
the constitution stipulates the minimum but not the maximum number of 
Supreme oun judges, the president could theoretically "pack" the court with 
as many judges as he wished, though this has not occurred in practice. More 
troubling is the fact that a panel of the Supreme Court to hear a given case is 
"duly constituted for its work by not less than five Supreme Court Justices" 
out of the constitution:.1 minimum 'of nine. 10 The constitution is silent on who 
selects the judges for each case, and by convention it has become the exclusive 
preserve of the chief justice. It is therefore possible in theory for a chief justice 
to determine the outcome of a particular case by selecting a panel based on 
the political and judicial leanings of the other justices. and indeed for a presi
dent to do so indirectly by appointing a sympathetic chief justice. There have 
been unconhrmed reports of executive interference in cases via pressure exerted 
through executive-friendly judges and of the chief justice inAuencing the deci
sions of trial court judges. II 



202 COUNTRIES AT THE CROSSROADS 

In the 2008 Afrobarometcr survcy. 79 percenr of Ghanaians expressed the 
opinion that the judiciary was corrupr. However. this does not seem to deter 
litiganrs from swamping the couns at all levels. The level of judicial competence 
has improved in rccem years. Conrinuing legal education in a wide number of 
ndds. from judgmenr wriring (0 human righrs. is becoming increasingly in
stiwtionalizcd. A Judicial Training Instirure regularly holds seminars. courses. 
and programs tor incoming ;lIld exisring judges. In addition, commercial, tax, and 
other special ized couns have been esrablished . 

Criminal suspecrs are presumed innocenr, even though rhere have been re
pons of suspecrs being assaulted in police cus(Ody and uninvestigated and un
prosecured cases of vigilanre jusrice. Indeed, a growing number of "self-help" 
youth groups have assumed responsibiliry for prorecting their neighborhoods 
against crime. According ro a recent repon sponsored by the M inisrry oflnterior, 
more than 1,000 cases of vigilame-style justice were recorded countrywide in 
2007 . .!! These trends have been artributed to the perceived ineHectiveness of 
the security services in combaring violent crime, as well as deflciencies in the 
property ownersh ip documentation system thar lead to the extr.llegal resolution 
of land disputes. Though rhere have been some prosecurions of people engaged 
in lynching. the perpetrators tar too often go unpunished. \I 

The right to counsel is guaranreed by the constitution. However. its eHecr 
is muted by the cost of hiring an attorney, the limited capacity and resources of 
Ghana's legal aid system, inadequate intormation about the availabiliry of legJI 
aid. and a shortage of lawyers in many disrricts. 

The t;lct rh.lt the attorney general is both the chieflcgal adviser to the execu
rive and rhe head of the prosecution service has raised doubts about the inde
pendence of prosecutions, with opposirion politicians frequently accusing the 
government of "selective justice." The attorney general has the discretion to 
launch or end .1 given prosecution without explanation . The Kufuor adminis
trarion prosecutcd a number of leading NDC politicians on corruption charges, 
and many remained criminal ddendants for thc duration of Kufuor's presidency. 
Although the ch.trges appeared legitimatc. no such prosecutions were pursued 
against the several NPP party members who were also accused of corruption. 

Since the return to democratic rule, the military's political role has declined 
markedly, and rhe risk of another military takeover has diminished. There are de.lr 
rules in place ro ensllre democraric control of rhe securiry forces. The president. 
who is considered rhe commander in chief of rhe security torces under rhe con
sritution. ;Ippoillts the chief of defense statl and the service chids on the advice 
of the COllncil of Stare. lie appoints other senior conllnanders on rhe .Idvice of 
the Armed Forces Council and rhe service councils, ami in consultarion wirh 
the Council of State. Members of all of these councils are also named by the 
presidenr. These insriturional structures, along with the clear and deepening 
popular aversion to milirary rule, have helped reshape rhe relationship betwecn 
the security services and the srare. The milirary has no norewonhy economic 
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imerests. However, it does continue to receive some dderence on the manage
mem of its internal aflairs and has successfully resisred efforts by the auditor 
general to review its accounts as required by statute. The security services osten
sibly respect human rights, especially those of educared urban dwellers, but 
they have by no means internalized human rights values and routinely engilge 
in abusive conduct when dealing with opponents of the government or ordi
nary citizens. The milirary has been deployed to provide support to the police 
in domestic law enforcement, particularly in the contexr of elections. This has 
occasionally led to the detention of civilians and, on one occasion in 2004, the 
death of an opposition politician while in military cllstody. 

In cases of security sector human rights abuses, impuniry remains a prob
lem . The Police Intelligence and Professional Standards Unir (PIPS) receives 
and invesrigares complaints of abuses. While the PIPS is considered to be more 
eHective than previolls police accountabiliry mechanisms, collusion berween 
police and judges has hindered the justice process, frequently resulting in rhe 
prolonged adjournment of cases." While corruprion is common within the po
lice force, investigation by the CHRAJ or the Serious Fraud Office remains 
unlikely." Milit.lry abuses may also go unpunished or languish in the arrorney 
general's of nee for months or years bdore going to trial. A high-pronle case in 
which three soldiers allegedly killed 2' -year old Evans Kusi after he disobeyed 
their orders in M.uch 2007 was eventually ordered to court after media effortS 
to raise public awareness about the case rhwarted arrempts to quietly sertle the 
Cdse out of court. Neverrheless, rwo of the soldiers were released on bail, and 
rhe artorney general continued to delay the trial rhroughout 2008. 3(, 

While the constitution guarantees property righrs, Article 20(1) implic
itly reserves the government's authority to seize private property for a stated 
public use. Under Article 20(2), eminent domain must be accompanied by 
"prompr payment" to rhe dispossessed party of "fair and adequate compensa
tion," and the seizure must be necessary in rhe interest of public defense, public 
safety, public order. public health. town and country planning, or to promote 
"the public beneht." Ir is not clear whether these condirions have always been 
adhered to. In recent rimes, land rhat was acquired for a public purpose early 
in the country's history or in rhe colonial era has been sold to private develop
ers and even to governmenr officials. This became a major issue in rhe 2008 
electoral campaign, with rhe indigenous popularion of Accra, the Ga, request
ing the return of Idnd rhar the srate had acquired for a "public purpose" but 
was unable to develop. 1- Lawsuits and nativist demonstrations have become 
key features of the movement for the return of Ga land. The NDC made the 
rerurn of Ga land one of its camp.lign promises, though it remains to be seen 
whether the pledge will be honored. The Ga assertion of property rights has 
occasionally resulted in violence, illld there have been several reported cases of 
violence perpetrated by "Iandguards"- individuals hired by private landowners 
or tr.lditional ;tutllOriries to protect their land from encroachers. 
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ANTICORRUPTION AND TRANSPARENCY 3.85 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 4.00 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 4.00 

EXISTENCE OF ANTICORRUPTION NORMS. STANDARDS. 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

4.25 

3.17 

Gh.lIla remains the easiest place to do business in West Afril:a and has been 
ranked as one of the top 10 economies in Africa ~or doing business. f lowever, 
the business environment still ~aces major challenges, including excessive reg
ulatory obstructions and widespread corruption that stems in part from the 
poor remuneration of puhlil: employees. A World Bank 2007 Enterprise Survey 
~(llInd that 39 percent of firms expected to pay informal payments to public 
officials to get things done. 23 percent expected to give gifts to get an operating 
license, 18 percent expected to give gifts in meetings with tax officials. and 61 
percent expected to give gifts to secure a government contract . .IH 

lnternation,tl indicators suggest that Ghana has made some strides in com
bating corruption. Its score on the Transparency International Corruption Per
ceptions Index (CPI) rose from 3.3 to 3.9 between 2003 and 2008. On the 
basis of the 2008 score, Ghana is now ranked 67th out of 180 countries globally 
and 6th in sub-Saharan Africa. However, most Ghanaians view corruption as 
a very serious problem that holds back the country's development. The Ghana 
Integrity Initiative Survey of 2005 indicated that 92.5 percent of urban house
holds in southern Ghana believed corruption to be prevalent in the country, 
and 90 percent considered corruption to be a serious problem. Contrary to CPI 
evidence, 60 percent of the sample believed corruption was getting worse rather 
than better:'" This is not surprising given the pervasiveness and acceptance of 
patronage in the public sector and state-owned enterprises in particular. One 
of the first acts of successive governments has been to dissolve the boards of 
state-controlled enterprises such as the Ghana Commercial Bank, and state 
agencies like the Serious Fraud Office and the Ghana Law Reform Commission, 
so as to appoint their own loyalists to those positions. Moreover, incompetence 
on these boards is rarely punished by any government. The politicized turnover 
also c.\Uses disruptions in the formulation and implementation of policies and 
programs. 

There are no formal conAict of interest rules, although the CH RAJ has 
published some nonbinding guidelines. Public officeholders are legally required 
to declare their assets, but the rules do not stipulate that the declarations must 
be made public. The Aua Mills government indicated that it would require its 
members to declare their assets publicly. but ministers have yet to comply. 

Anticorruption enforcement eHorts are conducted primarily by the Serious 
Fraud Office (SFO) and the CI-IRAJ. Both organizations ~ace challenges in 
the performance of their functions. CH RAJ, as noted above. cannot prosecute 
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oHenders and must rder investigations to the attorney general for prosecution. 
In addition. it is poorly funded and has to contend with a high rate of staff 
attrition. The work of the SFO. established by statute to fight corruption and 
prevent "serious flnancial or economic loss to the state." is hampered by struc
tural and logistical constraints. It may also be subjected to political pressure. as 
its director and much of its board are appointed by the executive and report to 
the attorney general. A similar situation can be found. to varying degrees. at the 
Internal Audit Agency. which is charged with auditing ministries. departments. 
and agencies as well as local government bodies;10 the Public Procurement Au
thority (PPA). entrusted with ensuring transparency and competition in the 
awarding of government contracts;41 and the CHRAJ, The boards and execu
tives of all these entities are essentially appointed by executive. The practice 
of creating such watchdog agencies and then giving the executive unfettered 
discretion to appoint their leaders and control their funding has been criticized 
by civil society as perverse and self~defeating . 

Politicization is often alleged in the corruption prosecutions that do occur. 
During the Kufuor administration. former officials from the NDC were pros
ecuted, while corruption scandals that implicated Kufuor administration offi
cials generally led to resignations rather than prosecutions. Thus far. no member 
of fC.lrIner president Kufuor's government has been prosecuted under the Atta 
Mills administration. 

While the constitution created the position of an "independent" auditor 
general. the office nevertheless became a political tool during the recent tran
sition when the auditor complied with a government directive to investigate 
certain activities of the outgoing NPP government. 

Victims of corruption can pursue their rights by submitting complaints to 
the CHRAJ, the SFO. and the police. though the quality of the investigations 
varies widely. The police have established an internal anticorruption unit called 
the Police Intelligence and Professional Standards Bureau (PIPS). In addition. a 
Whistleblowers Act was recently passed. but it has some significant operational 
limitations. 

There is considerable corruption in the secondary school and college edu
cation process, with regular reports of leaked examination papers ahead of the 
annual national exams taken by secondary school students. A highly popular 
pilor school feeding program has been dogged by allegations of corruption. 

Stories of corruption are widely discussed in Ghana's news media. The Richard 
An.me case noted previously captured headlines for months, as did the scandal 
over the acquisition of a hotel by the president's son. There is a significant 
amount of investigative reporting by the media, but it is rarely thorough, and 
in some cases it is abused for partisan political purposes. 

Ghana scored 49 percent on the 2008 Open Budget Index. with reports 
(and the results from previous years) suggesting an increasing but still insuffi
cient degree of transparency in the budget process. II NGOs and even Parliament 
have little opportunity to make substantive contributions to the process. which 
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begins too \.ite in the year fo r det.liled analysis. There is no budget offlce to 
review the hudget submissions from the Ministry of Finance. and Parliament 
lacks the resources and technical cap.,city it would need for any critical over
sight. It has one resc.lrch department to handle all parliamentary research 
requcsts and onl)' one committee room . As .1 result, parliamentary scrutiny 
tends to be "hurried, superflci.,1 .1Ilt! partisan." II A recent attempt by private 
accounting flrms, including KPMG .lIld PricewaterhouseCoopers. to pro
vide pro bono technical support to enhance Parliament's capacity in this area 
received only lukew,lrIll support from lawm,lkers. 

The constitution gu.H.IIlteeS the right to information, and while Ghana still 
lacks a freedom of information law, a bill was being drafted as of mid-2009. All 
major politic.11 parties h.\Ve expressed a commitment to pass such legislation. 

The PPA, created by the Public Procurement Ad of 2003. has established 
a committee to recei"e and investigate complaints from individuals and insti
tutions concerning puhlic procurement. It has also set up entity tender com
mittees and review boards within governmcnt ministries, departments, and 
agencies. However. despite these advances, a recent report by the World Bank 
suggested that only 37 pcrcent of government purchases were subjected to com
petitive bidding. There Me still widespread abuses in the award of contracts. 
particularly at the local government level. 

The distribution of foreign aid is equally opaque. The capacity of state 
agencies-such as the Audit Service and the Controller and Accountant Gen
eral's Department- to track and monitor government expcnditures of any kind. 
including foreign aid, is limited by inadetluate technical resources and funding. 
Civil society groups bce similar constraints in their own efforts to monitor 
state spending. They also struggle with an official culture that combines poor 
record keeping with a reluctance to release even the most basic government data. 
Foreign aid is not normally viewed as a potential source for personal enrich
ment, but it has been frequently deployed for political and ethnic mobilization. 

RECOMMENDATIONS 
• 

• 

• 

Increase the independence of appointees to anticorruption and watchdog 
agencies and their operational autonomy in order to remove executive dis
cretion over investigations and prosecutions. 
Review the electoral process prior to the next elections, ensuring an ade
quate timeline for the Elcctoral Commission to address deflciencies in the 
voter registry. 
Initiate a program of conscnsus building on questions of national develop
ment .lIld rights to repair damage to national unity stemming from the 
ethnic and regional tensions unleashed during the 2008 elections. 
Media accountability, compctence, and capacity should be addressed, 
including clarification of the National Media Commission's role in media 
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o\·ersight and prioritized passage of a broadcasting bill and the right to in
formation bill. 
Address the insufficient capacity of the legislature to oversee executive action 
by amending the constitution to allow Parliament to introduce legislation 
that requires spending, while providing sufncient resources for legislators to 

analyze government budget submissions. 
• Continue the emphasis on mainstreaming both gender and disability issues, 

including by adopting quotas for women's participation in Parliament and 
executive-appointed positions. 
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INTRODUCTION 

GUATEMALA 
CAPITAL: Guatemala City 
POPULATION: 14.0 million 
GNI PER CAPITA (ppp): $4,690 

SCORES 2006 2010 

ACCOUNTABIlITY AND PUBLIC VOICE: 4.33 4.38 

CIVIL LIBERTIES: 3 .36 3.48 

RULE OF LAW: 3.18 3.26 

ANTICORRUPTION AND TRANSPARENCY: 3.21 3.33 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

Guatemala's long history of political repression and instability culminated in 
nearly four decades of armed conflict (1960- 96) that pitted leftist guerrillas 
against the army and paramilitary groups aligned with the economic elite and 
supported b)' the United States. Although peace accords signed in December 
1996 brought the conflict to ;1 close, Guatemala still faces monumental chal
lenges in its quest to consolidate peace and build a firm democratic founda
tion. While economic growth accelerated prior to 2009, the country has yet to 
eHectively address the entrenched poverty, inequality, and social exclusion that 
have marred it since the colonial era. Even the best-intentioned policymakers 
have been hard pressed to transform the comprehensive peace agreement into 
meaningful democratic reforms. 

During much of the internal conflict, a series of military or military
dominated governments conducted violent counterinsurgency campaigns, the 
most brutal of which took place benveen 1979 and 1983 under the direction of 
Generals Lucas Garda and Efrain Rios Montt. The country's trurh commission, 
mandated to clarif)' the nature of wartime violence, concluded that the conflict 
constituted genocide. Indigenous civilians made up 83 percent of the roughly 
200,000 casualties, with many perishing in massacres and scorched-earth tactics 
that destroyed more than 400 Mayan communities. 

Anita Isaacs is the I\cnj:lluin R. Collins Professor of Social Sciences and an associate 

profi:ssor of Political Science .1{ Havcrfortl College. She has publi~hed several articles Oil 
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The country's stark political and socioeconomic divisions continue to be suh
stantially drawn along ethnic lines. Although Guatemala's indigenous groups, 
comprised mainly of speakers of Mayan languages, make up at least 45 per
cent of the population, they have been consistently excluded from mainstream 
economic, sOLial, and political life. The gulf between the political elite and the 
indigenous population is one of the most profound challenge confronting 
Guatt'malan democracy today. 

There has been some gradual democratic progress. Following decades of 
turmoil, a new constitution enacted in 1985 paved the way for elected civilian 
rule in 1986. The 1996 peace agreement provided for the demobilization of the 
Guatemalan National Revolutionary Unity (URNG) guerrilhls and their legal
ization as a political group. In addition to its thorough and damning catalogue 
of abuses, the truth commission issued a series of key reform recommendations 
designed to strengthen peace and democracy. 

Nonetheless, the country continues to struggle with the war's brutal legacy. 
Former combatants enjoy virtual impunity for wartime human rights viola
tions. Many former military officers moved from combat to crime, organizing 
criminal networks that operate at will. Increasingly fueled by the drug trade 
that has affected the entire region, local and transnational criminal groups-in 
which former military ,lIld police ofncers play an integral role-have captured 
parts of the Guatemalan state and fostered untenable levels of violence in soci
ety. The year 2008 was among the most violent in the country's history, with 
over 6,200 reported homicides. In addition to ordinary citizens, the victims 
included human rights defenders, union leaders, journalists, and judges work
ing on cases of corruption and organized crime. Government countermeasures 
are constrained by insufficient political will and a major shortf;tll in human 
and material resources when compared with those at the disposal of criminal 
organizations. 

The 2007 elections, which brought Alvaro Colom to the presidency, were 
reAective of Guatemala's progress as well as its problems. The voting was gen
erally considered free and ~dir, pe.Kefully replacing a probusiness government 
with a social democratic one. At the same time. the campaign was marred by 
the deaths of 50 people-including candidates, their family members. and sup
porters-along with numerous allegations of candidate ties to organized crime. 
Other aspects of governance are similarly conAicting. While the government 
opened wartime military archives to citizens. General Rfos Montt continues to 
enjoy immunity from prosecution thanks to his seat in Congress. A wide variety 
of civil society groups operate withollt government interference, hilt the state 
is unable to protect them from intimidation and violence. Since taking power, 
the Colom administration has demonstrated considerable resolve in improving 
governance practices. Nevertheless. due to both the magnitude of the coun
rry's problems and the weakness of national political institutions, the leadership 
faces ,Ill uphill b,mle. 
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In the 2007 national elections. Alvaro eolom of the center-left National Unity 
of Hope (UN E) party won the presidency with nearly 53 percent of the vote in 
a runoff against retired general Otto Perez Molina of the right-wing Patriotic 
Party (PP).' eolom and Perez had won 28 and 24 percent in the first round. 
respectively; the winner would have needed more than 50 percent to avoid a 
runoH: Local and international observers applauded the free. fair. and competi
tive balloting. highlighting both the rapid tabulation of results and the swift and 
unequivocal concession speech by the losing c.lIldidate.2 The positive outcome 
stemmed in part from a 2006 package of electoral reforms designed to enhance 
participation and fairness ':' A rural registration drive increased the voter rolls by 
more than 50 percent. and voter participation was facilitated by the establish
ment of 6.000 additional polling places. The resulting rural turnout figure of 
abollt 60 percent surpassed the urban turnout for the first time .. ' Although the 
three largest parties received the bulk of media attention. with some 55 percent 
devoted to eolom during the runofl: observers commended the campaign cov
erage as mostly fair and objective. especially during the initial round.' 

Despite the reforms. there were a number of problems with the electoral 
process. Voter registries were accurate for only 60 percent of the voters; in sev
eral instances the number of registered voters exceeded local population figures; 
and an estimated 20 to 30 percent of eligible Guatemalans were not officially 
registered (many did not even possess an official identity document. which 
was required ro cast a ballot). Electoral authorities also allegedly permitted 
members of the police to cast ballots. violating the ban on voting by security 
forces/' Meanwhile. new campaign finance regulations were undermined by the 
Supreme Electoral Tribunal's lack of oversight and enforcement capabilities. 
Roughly 40 percent of the parties competing in the 2007 elections did not pro
vide the tribun;ll with their campaign budgets as required, and 12 percent did 
not submit final financial reports.7 Weak enforcement and oversight, indicative 
of an ongoing political resistance to the new rules, may also cloud the next elec
tions, scheduled for 20 II. Notably. a lack of funding. competition over con
tracts, and local political authorities' refusal to provide their civil registries have 
all made for delays in the adoption of a single identity card designed to guard 
against the current problems with alleged multiple and fraudulent voting.s 

Although mostly free of fraud and voter intimidation. the 2007 elections 
were marred by political violence on a scale not witnessed since the 1985 elec
tions. which were conducted in the midst of the internal conflict. A total of 61 
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a<..ts of violellce targeting political candidates alld party officials were registered 
during 2006 and 2007. Attackers victimized UNE members on 16 separate oc
casiolls, killing eight people associated with the Colom c.lInpaign:' While direct 
violence diminished during the runoff, the campaign degenerated from the ear
lier debate Oil programs and policy into a mudslinging contest in which the two 
sides traded accusations of ties to organized crime. III 

Ultimately, political violence and negative campaigning trumped electoral 
reforms to depress voter turnout. In the hrst round, which included mayoral 
and congressional elections. turnout was 60 percent, it two-point increase from 
the corresponding 2003 figure. In the presidential runon: turnout fell to 47 
percent, marking a one-point drop from the previous election. II 

The 16 p.trties competing in the 2007 elections represented diverse interests 
and policy positions. Colom's victory, assisted by massive support from the rural 
indigenous poor, signaled a shift to the political left, in keeping with a broader 
Latin American trend. Breaking two barriers, an indigenous female candidate, 
Nobel Peace Prize winner Rigoberta Menchti, also competed for the presidency. 
Her disappointing seventh-place hnish, with just over 3 percent of the vote, was 
attributed to her late entry into the race, ;It a point when M.tyan politicians and 
the indigenous electorate had already committed to other candidates, and to a 
campaign strategy that at times appeared to rake indigenous votes for granted. 

The constitution and laws guarantee the independence of the three bmnches 
of government and delineate their respective flll1ctions. such as congressional 
budget oversight, executive veto power, ;lIld judicial responsibility to uphold 
the constitution and the rule of law. While the Colom administmtion has es
tablished a more productive working relationship with Congress, checks and 
balances between the two branches continue to be used more for obstructive 
political purposes than to ensure oversight and accountability. Legislative logjams, 
while less se\'ere in recent ye;tfS, have held up important bills 011 mining, the right 
of indigenous peoples to be consulted on matters aHecting them. and the annual 
budget. 

The we;tk institutionalization of political parties, which tend to serve merely 
as electoral vehicles, aggravates the dysfunctional relations between the branches. 
In the 2007 elections. Colom's UNE won 48 out of 158 seats. increasing its 
representation by a third. The center-right Grand National Alliance (GANA) 
followed with 37 seats. while the PI> won 30 seats. Several smaller parties made 
up the remainder. These results have had little bearing on the structure of con
gressional coalitions. During the first year of the Colom administration alone, 
some .,5 lawm;tkers defected from the parties with which they had run for elec
tion. Ten of the representatives who abandoned the UNE denounced excessive 
meddling in legislative ,tHairs by the president and his wife. Sandra de Colol11, 
who was seen as an unelected power broker with ambitions to run as the UN E 
presidential candidate in 2011 .12 

Tile state remains largely captive to organized criminal networks. including 
drug cartels. These nerworks are widely believed to have funded the campaigns 
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of several candidates in the 2007 elections and have also infiltrated the judiciary, 
where poorly paid judges are regularly exposed to bribes, intimidation, harass
ment, and violence. The police are similarly afAicted . The special counter
narcotics police force has been completely dismantled because of the high levels 
of penetration by organized crime, and in August 2009 the former head of the 
Criminal Investigation Division of the National C ivilian Police was arrested 
and charged with trafficking one ton of cocaine. I I 

The civil service is considered one of the most incompetent in the region, 
scoring at half the regional average in a 2005 Inter-American Development 
Bank assessment.' I While the Colom administration has backed reforms of the 
1968 civil service law, the proposed legislation continues to encollnter resis
tance from a political class that regards civil service appointments as a valuable 
form of patronage. I, 

Unlike its predecessor, the Colom administration has sought to distance 
itself somewhat from the traditional economic oligarchy. Fewer members of 
the economic elite occupy key ministries, and certain legislative proposals have 
engendered bitter confrontations between the government and the private sec
tor. Colom has picked his battles, however. He was perceived by some seg
ments of civil society as having capitulated to the private sector in passing a 
watered-down munitions law, but the government stood up to the Chambers 
of Agriculture and Construction on enhanced regulation of the quality and dis
tribution of fertilizers and control over infrastructure projects. Ii> While the latter 
two items are consistent with UNE pledges to promote equitable development 
and enhance transparency, reducing the preserve of traditional private sector 
actors that rely on back room deals to secure contracts, the new policies could 
simply feed state corruption and foster a new economic elite that is more closely 
allied with the current administration. 

Civil society organizations have played an increasingly prominent role in 
the country's political process. Operating mostly without legal constraints, civic 
organizations have prodded the Colom administration to make good on its 
promise to address the needs of poorer and marginalized groups, including the 
disabled, indigenous people, and women and children. However, these organi
zations are often heard but not listened to, and members of human rights, labor, 
and environmentalist groups figure disproportionately among the victims of the 
country's rampant violence (see Ci"il Liberties section). 

The Colom administration has sent mixed signals regarding the role of 
the media. Constitutional guarantees of freedom of expression were bolstered 
by legislation approved in October 2008 that called for the protection of 
Guatemalan artists and diversity of artistic expression. The September 2008 
passage of a long-overdue access to information law came on the heels of the 
signing of the Declaration of Chapuitepec, in which the government agreed 
that official advertising could not be used, as it sometimes had been in the past, 
to reward or punish the media." In addition, the Guatemalan state does not 
hinder access to the internet. However, Mexican entrepreneur Angel Gonzalez 
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controls four of the country's six free-to-air television stations; the remaining 
two licenses are held by the Congress, which has yet to launch its channel, and 
the Mayan Linguistic Academy, whose station operates on a very irregular basis 
and does not receive the public filllding it despemtely requires. A journalist who 
complained ofinAuence peddling between GOIlZ<i1ez and the Guatemalan polit
ical class was subject to a public campaign of harassment. both on television and 
on the radio st,ltions th,lt Gonzalez controls. IH Furthermore, in February 2009, 
the government ahruprly canceled all state advertising in the print media while 
either maintaining or increasing television allocations. It cited budgetary Cut

b:lCks for the decision. bllt the newspapers have appealed to the Inter-American 
Commission on Human Rights and the Inter American Press Association. sus
pecting a repetition of previous administrations' eftorts to force Aedgling and 
independent news organizations into bankruptcy. I? 

Alarming rates of violence against journalists have provoked self·censorship. 
Between 2006 and April 2009. six journalists were killed and another was ab
ducted, ,md scores have filCed attacks and threats while covering gangs and 
street violence, drug trafl1cking. organized crime. abuses dating to the civil war. 
and even the presidential c'lI11paign. Impunity for crimes against journalists 
prevails. making those based in rural areas understandably reluctant to cover 
sensitive stories; those who do frequently publish their work without bylines.!II 

CIVIL LIBERTIES 3.48 

PROTECTION FROM STATE TERROR. UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 1.88 

GENDER EQUITY 3.67 

RIGHTS OF ETHNIC, RELIGIOUS , AND OTHER DISTINCT GROUPS 3.50 

FREEDOM OF ONSCIENCE AND BELIEF 5.33 

FREEDOM OF ASSOCIATION AND ASSEMBLY 3.00 

In recent years. endemic violence has seriously crippled Guatemala's progress in 
the realm of civil liberties. According to the human rights ombudsman, 2008 
W;lS the most violent year in the country's history. ;I startling claim given the 
genocid,11 proportions of the 1960- 96 civil wnAict. Homicide rates have in
cre;lsed by an estimated 137 percent over the P;lst decade. and over 6.200 
Guatemalans were murdered in 200S.H The problem is exacerbated by impu
nity and state paralysis; for example. some 98 percent of all attacks on human 
rights defenders reportedly go unpunished.!2 

While attacks on politicians ebbed following the violent electoral campaign. 
human rights defenders continue to opemte in a climate of fear. The decline in 
attacks in 2007- to 19'). from 277 in 2006-has proven temporary. as 220 
assaults on human rights defenders were reported in 2008. and 257 were re
corded between January and August 2009,u 
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Defenders of social and economic rights, such as trade unionists and indig
enous activists, are targeted most often, fllllowed closely by those focusing on 
abuses committed during the armed conflict. Illegal and clandestine security 
organizations are presumed responsible for the vast majority of these crimes. 
They have infiltrated state institutions, including the police, the military, and 
political parries, severely crippling the state's willingness and ability to protect 
its citizens. H Complicating matters further, urban areas have been afflicted by 
gang-related violence, while rural Guatemala has su/lered from an incursion 
of Mexican drug traffickers as well as private security forces hired by landown
ers and transnational corporations to repress indigenous community organizers 
engaged in land disputes. The government has done little to denounce, in
vestigate, or prosecute this violence, and it tends to criminalize rural activists 
and protesters. There were 388 documented cases of arrest warrants issued for 
members ofindigenous peasant communities involved inland disputes between 
2004 and 2007.H (n the northeastern fzabal region, a police raid in early 2008 
claimed the life of peasant leader Mario Caal and led to the arrest of fellow activ
ist Ramiro CllOe. Charged with theft and usurpation oflands, Choc received an 
eight-year prison sentence in March 2009, while Caal's killers remain at large.16 

Rcinfllrcing existing constitutional protections, legislation passed in October 
2006 outlined the rehabilitative functions of prisons and defined inmate rights 
and responsibilities. Nonetheless, routine violations persist, including frequent 
excessive use of force by police against suspected criminals. Although Guatemala 
is a signatory to the UN Convention against Torture, there has been little effort 
to train the police in legal interrogation methods, strengthen legislation crimi
nalizing torture, investigate its incidence, or sanction its perpetrators. The human 
rights ombudsman's office claims that within the criminal justice system, torture 
rem.tins an acceptable means of securing evidence.17 Inmates held in both the 
national penitentiary system and regional detention centers are regularly denied 
their legal and constitutional rights. Frequently detained for extended periods 
without trial, they tend to live in unsanitary conditions and are deprived oHood, 
conjugal visits. medical attention, and access to education.2ft These conditions 
exacerbate prison violence. which onen takes the form of clashes between rival 
street gangs that enjoy easy access to weapons smuggled in by guards.19 

The administrations of both Colom and his predecessor, 6scar Berger 
(2004-08), have adopted measures to ameliorate key aspects of the human 
rights situation. After a prolonged political battle, the International Commission 
Against Impunity in Guatemala (CIClG). headed by UN-appointed Spanish 
jurist Carlos Castresana, was established in August 2007. Initially granted a 
two-year mandate, the commission was tasked with investigating the structure, 
operations, and financing of illegal security groups and clandestine networks; 
promoting their dismantlement; investigating, prosecuting (in cooperation with 
the attorney general's office), and punishing crimes committed by their mem
bers; and recommending legal and institutional reforms designed to ensure the 
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permanent eradication of these networks. The CICIG has made small steps 
toward uprooting Guatemala's culture of impunity;'" removing 1,700 police of~ 
ficers and 50 police chids with links to organized crime. JI It has also proposed 
and advocated fiu numerous legal rdorms and pressured the state to prosecute 
in a number of high-profile cases. However, su cess remains dependent on 
the politic.11 will of those in other institutions, who do not always rule in the 
CICIG's f:l\'(u Of embrace its proposals. 

The Colom government has also enacted important legal and institutional 
reforms, including stiff criminal penalties for crimes against women and legistl
tion to stem human traHicking. The illicit trade has involved young women and 
children sold into prostitution, as well as childten sold and sometimes srolen fOf 
adoption or even organ harvesting. 12 Such concerns led the U.S. government to 

han adoptions from Guatemala in 2008. 
Among other measures, the Colom administration has secured passage 

of legislation regulating the possession and use of firearms, and extended the 
CICIG 's mandate fi.)r a further two years. It also erected a human rights unit 
within the poli<.:e fo£<.:e's Criminal Investigation Division and set up a Body for 
the Analysis of Attacks Against Human Rights Ddenders under the auspices of 
the vice minister of security. The tmer entity convenes representatives from the 
Interior Ministry, the police, and the intelligence services, as well as national 
and international nongovernmental organizations (NGOs), to develop a coor
dinated response. The human rights ombudsman's office (Procuradurla de los 
Derechos Humanos, or PDH) and the presidential Commission on Human 
Rights (COPREDEH), headed by a respected human rights defender, maintain 
their watchdog and advisory functions, ,lIld COPREDEH has enhanced the 
provision of police protection ro threatened civil society activists. 

These various initiatives have yet to ameliorate the troubled human rights 
environment. II In the absence of effective witness protection programs and re
forms to a police force that is seen as abusive and corrupt, victims avoid report
ing violations and remain reluctant to accept police accompaniment. The two 
new human rights entities are hampered by a lack of clear parameters for their 
work, and they were dealt another blow by the recent unexplained dismissal 
of their directors, who had worked to establish interagency communication.·H 

In the fiICe of spiraling violence. the government unveiled a broad security 
pact in April 2009. proposing a set of measures including prison, police, and ju
dicial reform . Experts were quick to denounce the pact, questioning the clarity 
of the proposals and the political commitment to transform them into reality. 15 

The constitution provides fi)r the equality of all individuals. but in practice, 
the rights of women and indigenous people are often neglected or denied. An 
analysis of government spending between January and May 2008 reveals the 
disparity between political rhetoric and the actual allocation of resources, with 
women's issues receiving just 0.17 percent. and programs for indigenous people 
receiving 0.14 percent. II. 
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While the law prohibits discrimination and violence against women, both 
remain widespread. Guatemalan women, particularly indigenous women, con
tinue to face workplace bias as well as sexual harassment. Women tend to be 
employed in low-paying agricultural and service sector jobs, and are far more 
likely than men to work in the informal sector. Women and children also 
account for the bulk of domestic servants and workers in export-processing 
zones, two job types that are largely unregulated and commonly feature exploit
ative conditionsY 

Violence against women persists, with an estimated 60 percent of women 
facing domestic violence. Some 6,000 women flied complaints of sexual assault 
and 658 cases of femicide were reported in 2008, with the latter number vir
tually unchanged from the previous year. In May 2008, the Public Ministry 
launched a program to provide comprehensive assistance to female victims of 
violence. Long-overdue legislation has also been enacted to curb femicide and 
criminalize sexual violence, exploitation, and even harassment . .I8 There have 
been tentative signs of progress in investigating and prosecuting those respon
sible for violence against women. The women's congressional caucus reported 
that arrests were made for 254 of the 600 capture orders lodged in 2008, and 
several individuals found guilty of rape and femicide have recently been sen
tenced to the harsher prison terms set out in the new legislation. However, 
expectations that impunity will diminish considerably are dampened by the 
lack of training for police and their continued reluctance to become involved 
in domestic disputes. The government has failed to allocate adequate resources 
to the investigation of violence against women, and it recently decided to close 
the police unit dedicated to the collection and analysis of data on such crimes . .I9 

Although Guatemala boasts the second-greatest participation rate for wom
en's organizations in the region, women remain seriously underrepresented in po
litical positions. There is only one female cabinet member, women hold just 19 of 
the 158 seats in Congress, and only 8 of 332 mayors are women:'o Women fare 
slightly better in the judiciary. Of the 13 members of the Supreme Court, two 
are women, while one woman serves on the flve-member Constitutional Court. 

Indigenous Guatemalans continue to face discrimination that is both cul
tural and structural. While they comprise roughly half of the country's popula
tion, the indigenous Mayans account for about three-quarters of Guatemalans 
who live in conditions of poverty or extreme poverty. Mayans also have signifl
cantly less access to health care and education, and their employment opportu
nities are considerably more circumscribed. A number of steps have created a 
somewhat more tolerant environment, including constitutional provisions; the 
passage of a peace accord on indigenous rights and identity; the ratiflcation of 
international conventions; and even legislation that criminalizes racial discrimi
nation, protects Mayan lifestyles and customs. and calls for bilingual educa
tion. Still, much more remains to be done to transform prevailing attitudes and 
structures. Some 92 percent of those queried in a May 2009 survey described 
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their country as racist, with over three-quarters noting that the indigenous pop
ulation suffers the greatest levels of discrimination. Moreover, the constitutional 
recognition of their rights has yet to be supported by a specific legal fmmework, 
and existing laws are rarely enforced. Only one of the 196 complaints formally 
registered by the Commission Against Racism and Discrimination since the 
passage of an antiracism law in October 2002 has yielded a criminal sentence.'" 

Colom. who campaigned as the indigenous candidate. rewarded his Mayan 
supporters with a single cabinet position. minister of culture and sport, and the 
largely symbolic creation of a Presidential Commission to Combat Racism and 
Discrimination Against Indigenous Peoples and a Presidential Secretariat for 
Indigenous Peoples. The newly elected Congress includes just 18 indigenous 
deputies. fi:)ur of whom are female. Indigenous citizenship rights are poorly 
guaranteed hy a legal system in which only 14 percent of the police force and 
one Supreme Court justice are Mayan. and despite some improvements, there 
remains a severe shortage of bilingual judges and court interpreters. ll 

My Family Making Progress (Mi Familia Progresa) stands out as the most 
substantive initiative addressing the needs of impoverished and marginalized 
Guatemalans, many of whom are female illld indigenous. Modeled on similar 
endeavors in Mexico and Brazil, the progriull provides cash transfers of roughly 
US$40 a month to poor parents who are willing to guarantee the health, nutri
tion. and education of their children. The program was welcomed for its focus 
on breaking the cycle of poverty, but critics objected to the tight control exer
cised over the program by the executive branch, the central role played by the 
president's wife in light of her perceived political aspirations, and an initial lack 
of transparency that included failure to release lists of beneficiaries to either 
auditors or legislators. Partly in response. the government transferred the pro
gram to the Ministry of Education. emharked on an external evaluation of its 
eflicacy. and improved access to data . Still. recent budget reallocations that 
increased outlays to Mi Familia Progresa while cutting funds to key ministries 
have done little to assuage concerns about the program's patronage aims.1J 

While the constitution does not contain specific prohibitions against dis
crimination based on disability. the law provides for some protections. includ
ing equal access to public facilities. In addition. in March 2009 the government 
ratified the UN Convention on the Rights of Disabled Peoples.41 Nevertheless. 
the rights of disabled people are often violated in practice.'15 The state upholds 
freedom of religious belief, avoids restrictions on religious practice. and does 
not seek to regulate either faith -based organizations or religious instruction 
in schools. MaYilll communities, however. have been engaged in a prolonged 
battle to acquire administrative control over their religious sites, many of which 
are oflicial tourist venues that impose entry fees. 

The government recognizes freedom of association and assembly. including 
the right to form independent labor unions and to organize, mobilize. and ad
vocate for peaceful purposes. However. htbor legislation does not comply with 
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ratified International Llbor Organization (I LO) conventions. Onerous mem
bership requirements impede the creation of unions and collective bargaining, 
and the right to strike is legally circumscribed. The government reserves the 
right to ban strikes that it deems "gravely prejudicial to the country's essen
tial activities and public services." and to compel workers to resolve disputes 
through mediation and arbitration boards. Organized labor has protested the 
government's use of emergency-situation arguments to suppress protests. and 
has argued that the widespread am:st and imprisonment of union demonstra
tors is a violation of ILO conventions. If, Weak labor inspection panels and lax 
enforcement of existing laws in both the private and public sectors. including 
by the Public Ministry and the Ministry of Justice. further undermine worker 
rights . Employers evade punishment for failing to pay wages and benefits, 
eng.lging in illegal firings. using subcontractors to circumvent labor obligations. 
and ret.lliating against labor organizers with measures including dismissal and 
blacklisting. l -

Over the past year. labor leaders have become the top targets in the escalat
ing spirJI of attacks against human rights defenders. There were five recorded 
attacks against union activists in 2005. and the figure increased to 13 in 2006 
and I'; in 2007 before jumping to 47 in 2008. Ltbor leaders have been harassed, 
thre.ltened. and illegally detained. often during peaceful marches and demon
strations that tend to substitute for strikes; seven labor leaders have also been 
assassinated in the past two years. Security forces have failed to halt the attacks, 
which are believed to be the work of thugs hired by private companies, and 
investigations have been grindingly slow. There has been just one arrest in these 
cases as of July 2009. whereas national security provisions were quickly invoked 
to justifY the detention of 49 transport workers for striking in early 2008.48 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

3.26 

3.60 

3.20 

3.25 

3.00 

While the independence of the judiciary is guaranteed by law, this principle is 
not upheld in practice. Political interference remains pronounced throughout 
the judicial branch. including the Supreme Court. 19 International support for 
judicial reform has focused on improving the quality of judges, who are obliged 
to pass competitive exams and undergo training in judicial ethics.o;o However, 
the training has tended to focus on judges in trial courts rather than the court 
of appeals or Supreme Court, and it has not been accompanied by the intro
duction of systematic performance reviews. Formal complaints lodged against 
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judges :lrc typic;llIy dismissed OInd rarely ledd (0 disciplinary :lction. Of thc 910 
complailHs filed betwecn 2006 and 2008. only three rcsulted in the dismissal 
of j ud ida I personnel. 51 

Constitutional and legal experts place much of the blamc tllr judicial corrup
tion and bias on an appoilHmclH process that allows the presidclH to design:lte 
top law entorcemelH officials. and Congrcss (0 appoint judges (0 the Suprcme 
Court. which controls thc rcmaining judicial appointmelHs.51 Although many 
countrics have similar processes. politicizarion in Guatemala is complic;lted by 
criminal penctration of state institutions. allowing powerfi.11 and otten shadowy 
political and economic interests to etlectively determine the composition of 
the country's judiciary and by extension its rulings. Joining torces with civil 
society organizations. thc CICIG waged a political battle with legislators. press
ing tilf retorms of the selection pr(lLeSS that would improve transparency and 
enhance the input oflegal experts." It took the scandalous assassination oflaw
)'er Rodrigo Rosenberg to generate the political momentum tor passage of the 
legislation in I.He May 2009. [See box .] 

Noncompli.lIlce with judicial dedsions is less of a problcm in Guatemala 
than the judicial s),stem's tililure to render decisions. as evidenced by the widely 
cited 98 percent impunity rate .51 The inefficiency and inefficacy of the justice 
system is worsened hy the inAuence of criminally linked political and economic 
groups. whiLh exploit legal devices like the right of tllllpfT/,O. or injunction. to bog 
down legal proceedings and suborn judges. Members of the judiciary are also 
commonl)' threatened and assaulted. with 119 reported attacks in 2007 and 76 
during the first half of 2008, including seven assassinations of judges and pros
ecutors. Like other cases of human rights violations, these are rarely investigatcd 
and almost never resolved. 5 ~ 

Criminal detendants are presumed innocent until proven guilty. They are 
guaranteed ,I tilir. public. and timely hearing. and the right to independent 
counsel . Over the past several years. legal proceedings have been accelerated. 
although illegal and prolonged detclHion without a court appear,lIlce or tria l 
still occurs. Approximately 40 percent of those behind bars are awaiting trial. In 
addition. while the 1.lw limits pretrial detelHion to three months. pretri.11 det.lin 
ees otten spend ye.lrs in prison. The number of public detenders increased by 
31 percent between 2006 and 2008. and their caseload expanded by 22 percent 
during the same period . International donations compcnsate tllf state funding 
shorttillis ill the provision of public detcnse. 

Some promising programs designed to enhance access (0 legal counsel have 
encountered roadblocks . Planned 24 -hour and mobile courts have yet to be es
tablished in the country's otten remote interior. While the numbers of bilingual 
judicial personnelilave risen slightly. most of the increase has been among ad
ministrative and auxiliary personnel rather than judges. and the languages spo
ken do not begin (0 approximate Guatemala's linguistic diversity. LlIlguage .lIld 
distance thus continue to impede access to the judici,11 system tor the majority 
of rural residents .~h 
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In contrast to the judicial selection process, candidates for auorney general 
are veued by civil society organizations, and only three of the seven members 
of the Public Ministry Council are selected by the legislature. The relatively 
tr.lIlsparent selection process has not, however, transl.ued into transparency on 
the job. Public Ministry officials are widely viewed as corrupt, and the country's 
chief prosecUtor, Juan Luis Florido, was forced to resign in July 2008 over alleged 
ties to organized crime.~' In a promising departure from the norm, assisted by 
the presence of the CICIG, several former and current public officials-includ
ing former president Alfonso Portillo (2000-04) and president of Congress and 
UNE member Eduardo Meyer Maldonado- have either faced criminal inves
tig.llion or were f<umally charged with crimes involving abuse of public funds 
during the past year. The CICIG has assumed the Portillo brief as one of its 
high-profile cases. In addition, it is prosecming Public Minis[ry officials and 
judges accused of corruption, and serving as a plaintiff in another major case, 
in which six mili[ary officers-including General Enrique Rlos Sosa, the son of 
former dictator and president of Congress Efraln Rios Montt-stand accused 
of embezzling millions from the Defense Ministry budge£. ~R 

Over the past decade, the police and [he mili[ary have become increasingly 
subordinate to democratically elected civilian leaders. However, the relationship 
rem.lins cOlHentious and fragile, especially regarding accountabili[y for wartime 
violations of human rights, as evidenced by [he military's failure [0 surrender 
two of f<JlIr solicited operational plans detailing the army's cou11lerinsurgency 
strategy. ,<I Police corruption and violations of human rights also remain wide
spread. The CIClG's eHorrs notwirllstanding. members of [he National Civilian 
Police are s[ill believed by [he human rights community [0 regularly perpetrate 
and cover up crimes, at once exacerbating and benefiting from [he prevailing 
culture of impunity. In one rece11l example, a retired military offlcer, two retired 
members of the police force, and two active-duty officers were among the nine 
members ofa crime syndicate arrested on September 11,2009, as alleged mate
rial authors of [he Rosenberg assassination. (,11 

Although [he stale guarantees property rights and prohibits expropriation, 
contracts can be difficult [0 enforce. Moreover, there are over 500 ongoing 
land disputes in [he country, and 33 peasants engaged in land disputes were 
murdered between 2004 ,lIld 2008. As the human rights ombudsman has em
phasized, these cases indicate the persiste11l struggles generated by landlessness, 
al[hough they also reAect a dramatic i11lensification of conAicts in which in
digenous and peasant leaders seek [0 defend [heir land rights against major 
landowners and, increasingly, mining corporations and hydroelectric projects.c., 
Indigenous demands for consul[ation on land use, a right granted [0 them by 
[he governme11l-ratified UN Declaration on the Rights oflndigenous Peoples as 
well as ILO Conve11lion 169. have gone largely unheeded. A grievance lodged 
with [he I LO in 2007 appears to have only exacerbated the violence perpetrated 
against the complainalHs and rural protesters more generally, who suHered nine 
violent ,macks during the first two montlls of 2009 alone. The government has 
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Jone little to denounce. investigate. or prosecute the culprits or to curb the 
growth of private security forces that are believed to be involved. In a sign of low 
confidence in Juatemal,,'s puhlic institutions. the number of private security 
agents now exceeds that of poliLe personnel. 

ANTICORRUPTION AND TRANSPARENCY 3.33 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 3.25 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 2.75 

EXISTENCE OF ANTICORRUPTION NORMS, STANDARDS. 

AND PROTE TIONS 

GOVERNMENTAL TRANSPARENCY 

3.00 

4.33 

Entrenched corruption continues to pose a serious challenge to democratic 
governance in Guatemala. The staggering levels witnessed during the Portillo 
government (2000- 04) declined during the Berger administration (2004- 08). 
and this trend persisted during the first year of Col om's presidency. The progress 
is reflected in steadily improved rankings and scores on Transparency Inter
national's Corruption Perceptions Index. After being positioned close to the 
bottom of the list of countries surveyed in 2004, Guatemala gained its highest 
ranking yet in 2008, pia ing 96th our of 180 countries. But while the country's 
score has registered a similar upward trend. it reached only 3. lout of a possible 
lOin 200S, indicating the persistent severity of corruption.6z In a recent survey. 
S3 percent of respondents regarded officeholders as corrupt. and only 40 per
cent regarded their country's democratic institutions as legitimate.(,j 

While no single institution is responsible for combating corruption. the 
Presidential Commission for Transparency and the attorney general's office 
both hold legal mandates to carry our anticorruption efforts and address denun
ciations. These agencies do not enjoy protection from political interference, 
which limits their eHectiveness/'1 The comptroller generdl ,lIld the CICIG also 
playa role in combating corruption. The extension of the CICIG's mandate 
for an additional two years, coupled with the establishment of a Commission 
to Promote Transparency and Corruption that convenes governmental and 
civil society actors. highlight the government's willingness to sustain the Berger 
administration's focus on eradicating corruption. as do the extradition oHormer 
president Portillo and the resignation of Congress president Eduardo Meyer 
Maldonado, both in 200S. However, the October 200S extradition of Portillo. 
who had Red to Mexico to escape corruption charges in 2004. was marred by 
his <1uick release on US$132.000 in bail, prompting concerns that his corrup
tioll trial woulll only make a further mockery of the judicial system/'~ 

Corruption remains deeply embedded in Guatemalan governance. The 
regulatory environment remains cumbersome, opaque, and inconsistent, con
tributing to a high incidence of bribery ;lIld the tendency of companies to 
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EDITOR'S NOTE: THE RODRIGO ROSENBERG CASE 

On rhe morning of May 10, 2009. Guatemalan lawyer Rodrigo Rosenhcrg 

Ma/,ano was shot and kill ed hy gunmen while riding a hicycle in 

G u:ltemala C iry. Wi messes saw two vehiclcs. which were caught on tape 

hy security cameras. speed away from the scene. Thc next dar. a video 

recorded hy Rosenhcrg sevcral days prior to his death surf.1ced in which 

he accused the pre~ident of Guatemala of ordering his murder, staring. "I f 

}'ou arc w:llching this mes.\age it is hccause 1 was assassinated hy President 

Alvaro Cololn. wirh help from Gustavo Alejos." Rosenherg tied his fate 

to his involvement with clients Khalil Musa. a prominent hllsincs.~man 

and memher of the Rural Development Bank (Bamural). and Marjorie 

Mma. his daughter. who were hoth assassinated on April 14. According to 

Rosenherg. his clients had gained insider knowledge of a scheme wherehy 

President Colom. his wife. and their inner circle were laundering puh

lie tllllds through Banrural. Rosenhcrg accused Presidenr Colom and his 

associates of ordering their deaths. as well as his own. in order to silence 
the ~candal. 

The video plunged Guatemala into deep political turmoil. Tens of 

thousands of protesrers wok to the streets to demand Colom's resignation. 

while an equivalent numher came out in support of the president, and 

several politicians requested that the president temporarily step down so 

as to ensure an impartial invesrigation into Rosenhcrg's dearh. The mcdia 

fuded thc puhlic rcacdon hy rcpeatcdly a iring the vidco. Colum vigor

ously rejected Rosenberg's accusations and solicitcd rhc hdp of interna

tional investigative hodies in the case. The president also claimcd that thc 

video was part of a right-wing conspiracy against him waged by oppo

nents linked to organiled crime. In September and Ocmher. Guatemalan 

aUlhoritie~ arrested 12 suspecrs, including gang memhers. drug traffick

ers. and police in connection with the assassination. On January 12, 

20 I O. (he CICIG revealed its conclusion: Rosenherg ordered his own 

assassinarion. According to the invcstigation, Rosenbcrg. emotionally 

dimessed ti,llowing rhe murder of hi~ girlfriend (Ms. Musa). solicited 

the help of his ex-wife's cousins to arrangc rhe death of a supposed extor

tionist- whose description was in f.1Cr rhat of Rosenherg himsdt: The 

cousins. ohliviou~ to rhe deception. hired hitlllen to carry out the killing. 

The assassins are currently awaiting trial for the murder, whilc the two 

cousins reportedly remain in hiding. President Colom and his associates 

were cleared IIf all charges. 
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bypass public registration and operate in .In unregulated inform.11 sector with 
ties to organized crime."" The political class continues to use public ofhce as a 
means of personal enrichment."- Although ofhcials who manage public filllds 
or earn more dl<ln 8,000 quetzals (US$I ,000) a month are subject to hnan
cial disdosure laws, these and other oversight provisions are we,lkly enforced 
by the underfilIIded and understaffed comptroller general's ofhce."H The lat
est round of proposed reforms- including improved contracting procedures, 
revisions to parliamentary immunity rules, hnancial disclosure upgrades. and 
tax moderniz.ltion- have stalled amid political disputes."" 

The roughly 20 percent of Guatenl.llans (and 45 percent of those with 
higher education) who claimed in a recent slln'ey to have been victims of cor
rllption in 20()8 have neither adeqllate means nor a secure environment in 
which to seek redress. Allegations of corrllption are aired in the medi.l. but 
whistleblowers fear ret.lliation tor implicating public ofhci.lls. a concern most 
graphically illustrated by the Rosenberg case. Losing bidders on government 
contracts are not afl<mled an oHicial review process other than litigation, which 
they rarely purslle given the inefhciency and corruption of the judicial system. 
Similarly. a special unit within the attorney general's office dedicated to solving 
cases of corruption reported receiving 89 accusations in 2008. ofwhkh 53 were 
processed and only 19 investigated. In July 2008. civil society organizations 
launched an Anti-Corruption Legal Aid Initiative that permitted citizens to 

make free accusations by telephone. Within the hrst two weeks. the initiative 
was deluged with callers reporting corruption in courts, government ministries. 
and the civil service.-II 

Neither access to education nor f(Heign assistance is widely perceived to be 
subject to bribes, and recent administrations have shown a growing political 
resolve to combat corruption . In an etlilrt to minimize fralld in a mostly priva
tized economy, the government reformed its procurement regulations. notably 
re<luiring competitive public bidding on purchases over roughly US$IIO.OOO 
and insisting since 2004 that transactions be processed through an internet 
system, Guatecompras. Although compliance with Gllatecompras increased 
steadily between 2004 and 007, roUes of evasion again increased in 2008, as 
brokering organizations reasserted their role in contract bidding. il The Inter
American Development Bank recently announced a US$400 million loan pro
gram to continue strengthening public hnances by further modernizing the tax 
system and implementing new mechanisms to control the quality and transpar
ency of government budgeting and procuremellt.ll 

Government transparency is supported by constitutional guarantees and a 
special congressional oversight committee charged with reporting on govern
ment spending and income. The budget-making process is subject to review 
by congressional commissions and rcceives media coverage. However, recent 
progress in enhancing transparency in the executive branch has been difhcult 
to sustain, and it has not been matched by improvcments in the legislative 
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or judicial realms, at the regional or municipal levels, or in the civil service. 
Furthermore. whereas access to government operations has become somewhat 
more fluid and transparent, in~i)fmation on spending remains opaque. This 
could change thanks to the September 2008 passage of the Law for Free Access 
to Public I n~ormation. The long-overdue legislation grants citizens the right 
to petition ~or access to the records of all public and private, domestic and 
international entities that administer public resources. It removes virtually all 
barriers to swift, free. and easy public access [Q in~ormation, with the nmable 
exception of the judicial right of :lmparo, the mechanism mentioned above that 
regularly bogs down judicial proceedings.7) Since the law took effect, agencies 
including the Ministry of Finance, the Central Bank, the Tax Superintendency, 
and the Social Security Institute have shown both the willingness and capacity 
to comply with citizen requests ~or in~ormation . At the same time, there are 
concerns that the legislation will be subverted if government administrators do 
not receive the requisite training and resources to process requests.?1 

RECOMMENDATIONS 
• Reopen discussion of a security pact in an dlort to build societal consensus 

around the specinc measures proposed by engaging a broad array of civic 
and political actors including the private sector, civil society, and a range of 
government institutions. 

• Establish a witness protection program and revise the right of amparo in 
order to prevent accused criminals from evading justice through methods of 
intimidation and legal manipulation. 

• Pass and en~orce legislation establishing a legal framework entrenching in
digenous rights and establish a permanent mechanism to assure compliance 
with ILO Convention 169. 

• Enact and en~orce the legislative and judicial rdorms proposed by the 
CICIG in order to modernize and streamline judicial practices in accor
dance with international standards. 

• Tighten enforcement of campaign laws so as to ensure greater autonomy 
from both the privilte sector and organized crime, and strengthen political 
party attachments in order to enhance legislative stability, efficiency, and 
independence. 

NOTES 
For URls and endnote hyperlinks, please visit the Countries at the Crossroads homepage at 
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Daniel P. Erikson 

INTRODUCTION 

HAITI 
CAPITAL: Port-au-Prince 
POPULATION: 9.2 million 
GNI PER CAPITA (ppp): $1,180 

SCORES 

ACCOUNTABILITY AND PUBLIC VOICE: 

CIVIL LIBERTIES: 

RULE OF LAW: 

ANTICORRUPTION AND TRANSPARENCY: 

2006 2010 

N/A 3.30 

N/A 3.97 

N/A 2.63 

N/A 2.04 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

Haitian politics have been embroiled in conAict ever since the country gained 
independence in 1804. Over the past two centuries, there have been 34 coups 
d'etat in Haiti. and the violent overthrow ofgovernment has been far more com
monplace than the peaceful transition of power from one president to another. 
Indeed, the Haitian conAict has evolved into a kaleidoscopic, multidimensional 
power struggle among an evolving array of competing groups that has defined 
the country's contentious politics for more than two centuries. While the his
torical roots of conAict reach back to the country's founding, an analysis of 
Haiti's contemporary political landscape can usefully begin with the fall of the 
Duvalier regime in 1986. The ouster of Haitian dictator Jean-Claude "Baby 
Doc" Duvalier, who had succeeded his f.·Hller Fran<;ois "Papa Doc" Duvalier 
following the elder's death, was a cathartic moment that ushered Haiti into 
an unstable period of democratic transition. However, that is where it remains 
largely stalled nearly a quarter-century later, struggling to overcome legacies of 
authoritarian leadership, poor governance, extreme social and economic polar
ization, and impunity for political and economic elites. 

Haiti's path toward democratic consolidation has been marked by an intense 
array of tumult and setbacks. In the 1990s, Haiti was on the front lines of 
international eHorts to help bind Latin America and the Caribbean into a 
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"community of democracies." This was most dramatically demonstrated three 
years after the 1991 military ouster of democratically elected president Jean
Bertrand Aristide. The de ~;ICIO militilry regime largely destroyed stilte institu
tions. while the economic embargo imposed by the United States and other 
international actors from 1991 10 1994 severely damaged [he economy. In 
1994, the Clinton administration authorized the U.S. military to help restore 
Aristide 10 power and stanch the migration crisis caused by tens of thousands 
of boat people Heeing the repressive military junta. Following Aristide's return, 
the United States ilnd other international partners poured more than US$1 
billion into Ilairi to build its police and judicial institutions, flmd elections 
and encourage good govern.mce, alleviate widespread poverty, and ~orge a more 
sustainable economy. 

Haiti held presidential elections in 1995, when Rene Preval, an Aristide ally, 
won the pre~idency in a free .lIId ~air vote, and again in 2000, when Arisride 
was brought back into offiLc in an election that was boycotted by the opposi
tion, spurned by intern,ltionalmonitors, and characterized by low turnout due 
to an ongoing political dispute over the validity of parliamentary elections held 
in May of th.1t year. The international community. led by the United States. 
responded by cutting offaid to the Haitian government. which began to unravel 
and eventually collapsed when an armed rebellion in the countryside ~orced 
Aristide from the presidency on February 29. 2004. Departing under intense 
pressure from the Haitian rebel uprising. domestic opposition groups, and the 
governments of the United States, France, and Canada. Aristide penned a res
ignation letter. boarded a U.S.-chartered plane, and was deposited in Africa, 
where he remains in exile. 

During the next two years, from 2004 to 2006, the interim government of 
Gerard Latortue presided over a normalization of Haiti 's relations with the in
ternational donor conlillunity and was kept in power principally by the Brazil
led UN stabilization ~orce that entered Haiti with several thousand troops in 
the summer of 2004 and now numbers about 9.100 personnel. In February 
2006, ~ormer president Preval was elected with a slight majority of the toral vote 
in the first round of balloting. while the other 33 presidential candidates split 
the remaining half of the vote between them. During the next two years. Haiti 
notched up several important successes: a considerable diminution of politically 
related stri~e , the restoration of an elected parliament. a rerurn to economic 
growth (estimated at slightly less than 4 percent in 2007), and the establish
ment of bask security .IS a result of improvements in the initially troubled UN 
mIssIon . 

In 2008 . however, Haiti suffered a pro~ound setback when riots sparked by 
rising ~ood and fuel prices led to the parliamentary ouster of Prime Minister 
Jacques-Edouard Alexis in April. leaving the government rudderless ~or 
months until his successor, Michele Pierre-Louis. was eventually confirmed in 
September. Until the riots. Preval appeared to be successfully balancing societal 
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tensions by reaching out to Haitian elites while signaling solidarity with the 
poor, and there has been undeniable progress in a country that has had to be
gin virtually from scratch time and time again in recent decades. However, 
this fragile consensus has become increasingl), frdyed and ma), unravel further. 
Moreover, Haitian politics will turn increasingly contentious in the battle to 
replace Rene Prev,.1 in the presidential election scheduled for November 2010, 
and the country remains both a source of regional instability and a country 
where freedom remains under threa-t by both state and nonstate actors. IEditor's 
Noll': /11 NOllrmbrr 2009, Mil.·hete Pierre-LOllis Wf1S mllollrd fiwlI her post after 
p,eing aitirism ~y Parliammt about Haiti's //Se of imaMtiollal "id fimds and 
thr (Olllffrys diffiCliltil's in Il'l'fltherillg the glob,t/ ecollomic slowdown. Her retllOII,t/ 
IIl1derscored tbe continI/I'd fi'llgility of Haiti's politica/ system, bl/t the mpid appoim
/IIl'IIt of her succrss01; former minister of plmming and ex/crt/al coopemtioll JMI1-
Max Be/lerillc, flIloidrd a prolollgrd crisis'; 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ElECTORAL LAWS AND ElECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

3.30 

2.75 

2.50 

3.67 

4.29 

In February 2004, Haiti's simmering political situation exploded. President 
Aristide was forced from power a second time when the combination of a vio
lent uprising. intransigent political opponents, and international pressure forced 
him to Aee into exile in South Africa. Aristide's departure. coupled with the 
expiration of Parliament as the terms of most legislators came to an end with no 
new elections held, left the country devoid of any elected democratic apparatus 
whatsoever. The international community scrambled to put together a mecha
nism for selecting a new prime minister and created a seven-person COlISei/ 
drs Sages (Council of Wisemen), who quickly settled on Gerard Latortue. a 
fonner Haitian foreign minister and semi-retired UN official who won the job 
on a phone interview from his home in Florida. Latortue then Aew to Port-au
Prince to assume the post. while Supreme Court justice Boniface Alexandre 
was elevated to the presidency in accordance with procedures outlined in the 
Haitian constitution. During 2004, an emergency Multinational Interim Force 
was cobbled together by the United States, Canada. France. and Chile to pro
vide stability in the wake of Aristide's departure. In June, this deployment gave 
way to a larger UN peacekeeping force. which was led by Brazil and featured 
heavy Latin American participation. 

Latonue, wl10 led Haiti's government from March 2004 to May 2006, 
assembled a cabinet of principally nonpartisan technocrats, although several 
opposition figures-including members of the army disbanded by Aristide in 
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) 995- lamled key pusts. while Lavalas. rile puliti<.al organization founded by 
Aristide. went unrepresented. This unelected government largely derived its 
ability to govern from the support of the United States .lIld other members of 
the international community, and its tenuous political legitimacy sprang from 
its rhetorical embrace of a mandate to organize credible elections and transition 
to a new government, along with progress in macroeconomics. 

By the end of its mand.lte, however. the interim administr.nion·s techno
cratic credentials had become overshadowed by its penchant tor becoming 
entangled in messy political banles, such as sparring with member counrries 
of the Caribbe.1Il Community, jailing dozens of prominenr Lwalas support
ers, and later jumping into the presidential contest to bar prominent Haitian 
American candidates from participating. L1tortue, who lacked a strong political 
base within the country. was hesitam to alienate the rebel leaders and opposi
tion figures who had pushed for Aristide's ouster. However, the pledge taken by 
Latonuc and his top ministers not to compete in the elections cnh'lIlced the 
political credibility of both the government and the election process as a whole. 
To its credit, the interim government never wavered in its support for Haiti's 
return to a democratically elected government, and it played a constructive 
role in the negotiations following the 2006 presidential elections. The Larortue 
government made little headway in promoting national dialogue and political 
reconciliation. but its political legacy was relatively benign. 

St;lrting in February 2006, Haiti held three rounds of elections, for presi
demial, parliamentary, and municipal seats. Since then the democratic pro
cess has taltered. For example, new elections planned for December 2007 to 
replace one-third of the senate () 0 of the 30 seats} were postponed until April 
2009, when they were eventually held amid lackluster turnOll!. Furthermore, 
the Haitian constitution requires that the elected president (in this case Preval) 
;appoint a prime minister to run governmental ;affairs, subject to approval by 
Parli,lInent. Preval selected Jacques-Edouard Alexis, who had also served as 
prime minister during the previous Preval presidency. However, Alexis was 
torced from oflice in April 2008 when a majority of the Senate voted tor his 
removal amid widespread dismay over high tood prices. Haiti was thus left 
tor tour months with a caretaker government that could not initiate new pro
grams. This created a sense of drift that was further exacerbated by fallout 
from severe damage inRicted by a series of hurricanes that battered the island 
in 2008, destroying crops, killing 800 people, and burying entire towns under 
mud Rowing down from eroded hillsides. 

Haiti's profound levels of socioeconomic inequality and exclusion, weak 
civil society, poorly articulated political party system, and structural class ten
si()IlS have resulted in an extended period of low-intensity conRier that periodi
cally sparks more widesprcad political upheaval. The Haitian constitution of 
1987 is the governing political charter of the country, and although it upholds 
dcmocr,ltic values, many of its key provisions have traditionally been ignored 
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in practice. In recent years. Haiti has held semi-regular elections organized 
by- and often at the behest of-the international community. While there is 
a H,liti,1Il Provisional Electoral Council with nine appointed members charged 
with drafting election laws and organizing elections, it often operates in a murky 
and disjointed manner. and its staff has at times been driven from the coun
try following elections due to threats of \·iolence by actors who disagree with 
the outcomes. The country's chronic inability to torm a Permanent Electoral 

ouncil is due in part to the requirement of a complex. constitutionally man
dated process. which is one of several issues that have led to repeated calls tor 
constitutional reform. including from the Preval administration itself. 

The February 2006 presidential election was generally considered free and 
f.lir. but there were concerns that Preval was unfairly awarded a first-round vic
tory despite his initial tally falling short of the 50 percent required to avoid a 
runotI International monitors approved a plan whereby blank or spoiled ballots 
were not included in the total. which allowed Preval's vote to reach the decisive 
margin of victory. While incidents of violence and blatant fraud have decreased 
in recent years, significant problems persist, particularly in parliamentary elec
tions. Low voter turnout is attributable to a security presence at the polls that 
may intimidate some voters, voter apathy due to poor government performance, 
and a ban on motorized tmnsportation on election day. In addition, logistical 
problems are common, including tardily posted voter lists, the failure of polling 
stations to open on time. and inconsistent training of poll workers. 

Haiti's political party system is a free-for-all, demonstrated most vividly 
when 34 presidential candidates competed in the 2006 election, most under 
separate party banners. Parliament is elected in a two-round system, with the 
majority of votes cast in single-member constituencies. Regulation of campaign 
financing is basically nonexistent, which means that inAuential business inter
ests, foreign supporters. and even arms and narcotics dealers have the capacity 
to funnel resources towards their chosen candidates without oversight. Haiti 
already has some high-profile elected officials in Parliament with alleged ties 
with narco-traffickers, and observers are concerned that the role of drug money 
could increase in the next electoral process. Following Aristide's 2004 departure, 
Lavalas participated in the 2006 elections, but was excluded from the 2009 
senatorial elections when its fragmented filctions could not agree on a single 
slate of candidates. Preval has created a successor movemenr to Lavalas, known 
as Lespwa (Creole for Hope), but its members lack a formal party structure 
and remain atomized in Parliament. Since 1990. the history of Haiti's demo
cratic transition has been dominated by two figures, Aristide and Preval. each of 
whom were twice elected president. Thus. Haiti still lacks an effective rotation 
of power among a range of political parties and leaders. 

According to the constitution, Parliament is supposed to playa crucial role 
in governing the country by naming the prime minister. formulating the bud
get. and overseeing the operation of the ministries and the cabinet. In practice. 
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however, Parliament lacks a working coml11inee structure , a professional stan: 
developed institutional norms, or even adequate physic.11 bcilities. Haiti's leg
islative hral1l.h consists of two chambers: a 99-member h,lInber of Deputies 
and .1 "~O-l11ember Senate. In 2009, the llaitian legislature was divided among 
several smaller parties with no one party holding a majority, although the emer
gence of the cross-party Commission of Progressive Parliament.lrians bloc of 
sOllie 60 deputies has gained increasing importance in rhe legislative process. 
In general, P,uliament's operational handicaps allow the president (0 ilssert 
his prerogatives, but even then, inadequate follow-through leads to important 
pieces of legislation stagnating in Parliament tor months or years. Parliament 
also occasion.llly plays an important blocking role but has limited ability to 
propose or shape legislation. 

Local politic.11 institutions exist, though in nascent form. In December 
2006, voters filled 420 offices consisting of a 111 .lyor and two deputies tor each 
municipality (140 mayors and 280 deputies in all) and 9.000 community offi
cials. which .lCcording to the "bottom-up" approach codified in (Iaiti's constitu
tion would provide the basis for selecting Haiti 's Permanent Electoral Council, 
although this has yet (0 rr;lIlspire and m,IY prove impossible to bring about in 
practice. 

Similarly, Haiti's political party system remains so atomized that many ana
lysts argue that the country does not have political parties in the traditional 
sense, hut instead has small. narrowly based groups that coalesce around leaders 
of varying stature and charisma, particul.uly as elections approach. As a result, 
these under resourced nominal parties do little in the way of presenting views 
on the country's pressing development challenges. The country's weak national 
institutions h;lVe proved ill-equipped to mitigate politic.!1 conflict; the judi
cial system is overburdened and ineffective, and there is an alarming trend of 
extrajudicial justice being meted out on the local level. A recent rise in lynch
ing indicates the high level of citizen frustration with the country's dysfunc
tional judicial and penal systems, which could become very dangerous if left 
unchecked. 

In add ition . Haiti lacks adequate channels for civic monitoring. Key govern
ment decisions are often made in secret or without full public review, and the 
Preval government lacks a coherent public relations strategy or even appropri
ate mechanisms for keeping the public informed about government business. 
Still . local civic groups, often supported by toreign aid, do manage to operate 
relatively freely. Greater attention is being given to the f;\ct that the cacophony 
of 3,000 or so nongovernmental organizations (NGOs) working in Haiti oper
ate in an uncoordinated and unregulated f;lshion, particularly now that donors 
have endorsed the government's national development plans. Parallel calls have 
emerged from leading multilateral institutions such as the World Bank for 
greater coordination between donors and donor-supported NGOs and the gov
ernment, particularly in pursuit of unifYing national development eflorts and 
rationalizing resources. 
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The Haitian constitution explicitly enshrines freedom of speech and pro
hibits the censorship of journalists "except in the case of war."1 The Haitian 
state lacks a record of trying to silence journalists through heavy-handed legal 
means such as fines or imprisonment. In practice, however, Haitian journalists 
have frequently been the targets of violence, although this trend has amelio
r,ned somewhat since the most recent return to democratic rule. The mur
der of radio journalist Jean Dominique in 2000 was a seminal event of press 
repression . and the case remains unsolved. Several more-recent cases have also 
provoked concern. In January 2005. Abdias Jean. a young Haitian radio jour
nalist. was allegedly shot by police officers while investigating a story of police 
brutality. That July. Jacques Roche. the host of a popular television show, was 
kidnapped for ransom and later killed. In two separate cases during 2007, pho
tographer Jean-Remy Badio and Alix Joseph of Radio Provinciales in Gonaives 
were gunned down by unknown assailants after receiving death threats from 
local gangs. 

The Haitian media today reflects the polarized F.lUlt lines of the society as 
a whole. Divisions within the media exist along lines of race, class, and status, 
with splits between pro- and anti-Aristide outlets also playing a role. Haiti's 
media culture, especially in the area of public and community radio. is rooted 
in a culture of resistance to dictatorship that fueled its emergence during the 
Duvalier era. and most journalists lack the training and professional standards 
to serve as the type of objective sources of information that would strengthen 
H,litian democracy. Haiti's political divide is reflected in media sources, press 
agencies, and audiences. and in media and journalist associations, such as the 
rivalry between the National Association of Haitian Media (ANMH) and 
the Association of Independent Media of Haiti (AMIH). 

Radio is the form of media that has proliferated most rapidly in the post
Duvalier era, and today over 90 percent of the population of8 million is reached 
by more than 290 FM stations operating without a license. Port-au-Prince, for 
example. h,ls 41 stations for a population of roughly 3 million. and the smaller 
city of St. Marc has 37 stations operating in a community of 300,000. There 
are more than 70 community radio stations, often linked with political groups 
or parties, and 41 of these are affiliated with Rasanbleman Medya pou Aksyon 
Kominote (RAMAK). the country's largest media association. Television sta
tions. by contrast, are f;tr less prevalent, with about 20 in Port-au-Prince and 
another 15 in the provi nces. 2 Many television stations have been established 
in the last three years by radio and newspaper owners seeking to expand their 
influence, but the total television audience in Haiti is below 10 percent due to 
expensive equipment and lack of electricity. Haiti has two main newspapers. Le 
NO/I1'l,l/isle and Le Matin, with estimated total readership of about 75,000 each. 
In addition, there are three weekly news bulletins targeting different political 
tendencies.-' Internet use, though marginal in Haiti due to illiteracy and lack 
of electricity and infrastructure, is expanding throughout the country, as is cell 
phone and text messaging use. 
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The legal framework for regulating the media ill Haiti is unwieldy and 
poorly coordinated. with competing responsibilities among several ministries 
and lax oversight. The Nation,ll ' Idecommunications Council (CONATEL) is 
part of the Ministry of Public Works and issues radio and television broadcast
ing li<..enses but does not regulate content or the usage of the airwaves. and 
license delivery is often irregular. wh ile the main stations operate illegally with
out heing subject to any control. Most media is not state funded; if anything. 
support for government- funded media should increase as Haiti lacks a reliable 
source of information for offici.11 news. At present. it is not uncommon for 
President Preval or parliamentary members to give a major speech. for example. 
that is not covered by private media nor broadcast on government-owned out
lets. Transcripts and recordings may be made available several days later. but 
the government's inability to carve out a niche in Haiti's fragmented media 
landscape has complicated the task of governing and led to frequent misunder
standings and frustration among the Haitian public. 

CIVIL LIBERTIES 3.97 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 2.50 

GENDER EQUITY 3.67 

RIGHTS OF ETHNIC, RElIGIOUS, AND OTHER DISTINCT GROUPS 3.00 

FREEDOM OF CONSCIENCE AND BElIEF 6.67 

FREEDOM OF ASSOCIATION AND ASSEMBLY 4.00 

The civil liberties protections codified in Haitian law are frequently violated by 
state authorities. and victims have little recourse. This unfortunate reality stems 
from the filCt that Haiti's deeply deteriorated security situation lacks easy reme
dies. The armed uprising of 2004 exacerbated trends that have been in evidence 
since the late 11)1)0s. including the gradual disintegration of the Haitian police 
I()rce. the prevalence of guns throughout the country. the absence of judicial 
institutions, and the violent activities of politically affiliated gangs. m;my of 
which ret.lin I inkages to members of the disbanded Haitian military. The return 
of lonner military officers (some credibly accused of terrible human rights 
abuses). the hreakdown of the penal system and the release of many prisoners. 
and the apparent impunity lor violence all mean that armed elements continue 
to be a powerful force for destabilization in Haiti. Any eI}orts to restore security 
and the rule of law to Haiti will require a sustained international peacekeep
ing presence. the disarmament of militallt groups, and the reconstitution of it 
national police force. 

International peacekeepers returned to Haiti in 2004 under the mandate of 
a UN Security Council Resolution that authorized a peacekeeping mission led 
by Bra7il. This !()fce. which numbers 9,100 and is known as the United Nations 
Stabilization Mission in Haiti (MINUSTAH). will have to be maintained until a 
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national police force can be established and made functional-at least a decade. 
Although Haiti's security situation has generally improved since 2006. largely 
attributable to improved performance by the United Nations. it remains plagued 
b)' ongoing social problems that pose a continued risk of renewed violence. 
The UN Security Council has extended the mandate of the peacekeeping mis
sion until October 15.2010. with a total force of6.940 military troops and 
2.211 police officers. I This one-year renewal marked a welcome sign of the 
international community's continued commitment to Haiti. Concurrently. 
the Haitian National Police (HNP) initiated a vetting process to examine of· 
ficers' records in detail; hundreds suspected of corruption have been purged 
and new recruits have been selected and trained. Recent polls indicate that 
I-I.!itian confidence in the police has improved markedly in the past two years. 

Haiti continues to be plagued by high crime rates. especially kidnapping 
and property crime. To some degree. the crime level in Haiti is judged more by 
perception than by hard statistics. The HNP do not collect murder or kidnap
ping statistics. nor do local NGOs. The United Nations estimates that Haiti's 
murder rate is roughly 30 per 100.000 annuall),. which would rank the country 
among the most dangerous in the world. but this figure has not been system
atically verified. At the same time. there are tew protections against arbitrary 
arrest and detained suspects otten languish for months or even years without 
f;\cing trial. Prison conditions are reported to be among the worst in the world. 
and it is common for prisoners to be crammed into small, dirty cells that are 
overcrowded and often rife with disease. Haiti's 1987 constitution created the 
Office of Citizen Protection, but its role as an ombudsman's office is severely 
circumscribed due to lack of resources. Human trafficking, especially in chil
dren. persists. The United Nations estimates that there are 300,000 involuntary 
child domestic laborers in Haiti (known as mtlwers, which is Creole for "stay 
with"), whose families are forced by extreme poverty to send them to work in 
more prosperous households. ~ 

The Haitian constitution does not explicitly outlaw gender discrimination. 
The minimum legal age of marriage is 15 for women and 18 for men, result
ing in frequent early marriages, especially in rural areas. In 1994, Haiti estab
lished a Ministry for the Status of Women, but it has engineered few significant 
policy changes. Haiti has appointed two female prime ministers since its first 
democratic election in 1990: Claudette Werleigh (November 1995-February 
1996) and Michele Pierre-Louis (September 2008- November 2009). Still, gen
der discrimination remains pervasive. Haitian law prohibits and punishes rape 
and domestic violence. but women are still frequently its victims. A domestic 
association called Solidarite des Femmes Ha'itiennes (SOFA) has estimated that 
8 in 10 Haitian women have been victims of domestic abuse. with the husband 
or partner as the perpetrator in half of all cases.f• Haitian law provides leniency 
for husbands who murder their wives if the woman has committed adultery. 
but the same does not hold true for the much rarer cases where wives have 
killed philandering husbands. In rural areas. some rape survivors have obtained 
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justice in the fi.mn of hnancial settlements from their assailants, in eHect treat
ing the crime as a civil rather than a crimin .• 1 oHense. Medical care for pregn.mt 
women is especially poor; loss of mother's life during childbirth reaches 680 per 
100,000 live births, one of the highest rates in the world,- Despite ongoing gen
der disparities, Haiti is not characterized by oppressive cultural practices such 
as female genital mutilation or strict dress codes for women. In general, Haitian 
women do not share an equ •• 1 pia e in Haitian society, which Imkes it difhcult 
for them to have their civil liherties respected to the same degree as Haitian 
men. Unemployment- estim,lted at somewhere between 70 and 80 percent in 
f laiti- is an equal opportunity burden . 

Haiti is a largely black and Creole-speaking population with few ethnic 
minorities. Those that do exist are frequently of European, Arabic. or Jewish 
descent and are relatively more afHuellt than black Haitians. All Haitians are 
entitled to full equality under the law, although indigent Haitians have little 
legal recourse, while wealthy Haitians who commit crimes often escape punish
ment. Homosexuality between consenting adults is legal in Haiti. Gay Haitians 
m.!y bce discrimination and harassment. but Haiti does not exhibit the virulent 
homophobia that exists in much of the English-speaking Caribbean and vio
lence against homosexuals is rare. Still, no Haitian political party has backed the 
cause of defending or promoting the civil liberties of homosexuals. Regarding 
people with disabilities. the Haitian constitution states that "the handicapped ... 
shall have the me'lIls to ensure their autonomy. education and independence." 
In practice. however. disabled citizens receive minimal state support and often 
face lives of extreme hardship. 

The Haitian government generally respects the right of religious freedom and 
different religious groups coexist amicably. Roman Catholicism is the dominant 
religion. representing about 80 percent of the population, with Protestantism 
the most significallt second religion at 15 percellt. but the African-based spirit
ist religion of voodoo is also widely practiced. In 2003, the Haitian government 
ofhcially recognized voodoo as a religion, and marriages in voodoo ceremonies 
now enjoy full legal status.s The Haitian government does not usually interfere 
in the practices of religious organizations. 

Haitian law has long guaranteed the rights to freedom of association and 
assembly, but these have been violated in practice, especially during moments 
of high political tension. In the waning months of Aristide's rule, mass pro
tests against his government became increasingly frequent and often resulted 
in violent clashes between pro- and alltigovernment forces and with the HNP. 
~ollowing his exile in 2004. Aristide supporters began to organize rallies and 
protests 'Igainst Ihe interim Latortue government. which sometimes led to vio
lent incidellts. Once Pr6'al took power in 2006. protests diminished but still 
occurred on occasion. The April 2008 spike in food prices prompted thousands 
to protest and resulted in several deaths; the sources of the unrest were not sys
tematically investigated despite credible claims that narco-traffickers and others 
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chafing at the government's recently launched anticorruption program were 
alllong the instigators. I n June 2009, Haiti became embroiled in weeks of pro
test over a parliamentary decision to raise the minimum wage from US$I.70 to 
US$4.90 a day, with university students demanding that Preval sign the con
troversialmeasure." Later that month, thousands of mourners gathered to com
memorate the passing of Gerard Jean-Juste, a controversial priest and advocate 
for the poor, bur the event ended in rock throwing directed at UN peacekeepers 
and gunfire that left one man dead, an act for which the United Nations denied 
culpability. III However, annual marches by Aristide partisans on his birthday 
,1Ild on the anniversary of his second ouster have not devolved into violence. 

Haitian law stipulates that trade union freedom is guaranteed and that 
union membership is voluntary, bur unions have not historically been impor
tant actors in Haiti and workers' rights in the country are among the least re
spected in the hemisphere. Violence against trade unionists, infringement on 
workers' rights, and even child labor are all widespread. Protections for unions 
are frequently violated through means including the arbitrary dismissal of union 
employees and the provision of incentives and benefits to nonunion labor. II 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

2.63 

2.40 

2.20 

3.25 

2.67 

Haiti's judicial system functions poorly and is rife with abuse. Due to the gen
eralized weakness of the Haitian state, cases are frequently allowed to languish 
for years . As a result, even the effective pursuit of justice carries a whiff of ille
gitimacy because most cases do not progress in the absence of heavy political 
pressure. This means that the judiciary is highly vulnerable to external politi
cal pressure that is often a determining factor in the cases that are pursued. 
The continuing problem of impunity corrupts the system enormously, with 
perpetrators of terrible crimes circulating freely among Haitians and serving as 
a reminder of the justice system's dysfunction. 

The most dramatic recent example of how politics dictates the administra
tion of Haitian justice involves the case of Yvon Neptune, the former prime 
minister under Aristide. In 2004, the interim Latortue government arrested 
Neptune, bur waited 14 months before officially charging him with any crime, 
a period in which Neptllne went on a hunger strike and was temporarily taken 
into UN custody. In September 2005, he was charged with participating in a 
violent attack by Lavalas supporters in St. Marc, but no evidence was ever pro
duced. Following Preval's election in February 2006. the Haitian government 
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ordered Nepwnes release and he was freed from prison in July 200G, but the 
charges were never dropped. In July 2008, the Inter-American Commission 
f()r Human Rights issued a GO-page decision on the Neptune case that lam
h,tsted the Latortue government for arresting Neptune illegally and criticized 
the Preval government for fililing to end his "legal insecurity. "12 Haiti has a 
Supreme Court (known as La Cour de assation) that is assisted by local com
munity courts. One is eligible to be a Supreme Court judge dfter serving 7 years 
on the appeals court or 10 years as a lawyer. When a vacancy appears on the 
Court, any qualified person can submit their candidacy to the Senate, which 
votes to provide three names to the president, who appoints the judge of his or 
her choosing to a 10-year renewable term. 

Haiti's Ministry of Justice and Public Safety is responsible not only for 
police forces and prison management but .tlso for judiciary policy, which creates 
an inherent conAict of interest. Weak civil-service procedures, inconsistent legal 
education, and low salaries for judicial personnel (estimated at US$350 per 
month) contribute to the development of corruption and disinterest in moni
toring administrative and professional personnel. Lawyers and judicial person
nell11ust work in a system that lacks practice and respect for organizational and 
administrative procedures, and which usually leaves room for interpretation of 
the roles and responsibilities of justice. Given this background of weaknesses 
in the f(Hll1al Ilaitian judicial system, informal justice practiced by tradition'll 
social and religious figures such as village elders and voodoo priests is frequently 
used to settle disputes. IJ 

Haiti's criminal justice system respects the presumption of innocence in 
theory, but in practice thousands of prisoners are held without proper legal 
procedures being followed. The backlog of cases is systemic and the accused 
are often held indefinitely as they await their court dates. The legal code calls 
f()r the state to present its case in both Creole and French, but many cases 
go to trial in French despite the fitct that most defendants speak only Creole. 
Lower-level judicial authorities, such as justices of the peace, are known to act 
outside of their jurisdiction to ;1CClIse individuals of crimes or even preside over 
tri,tls that have no legal basis due to political ambition, corruption, bribes, or 
threats. Accused Haitians h;lVe right to counsel, but it is not constitutionally 
or legally required, and it is rare for politically connected individuals to face trial 
for wrongdoing. 1·1 

At the time ofAristide's ouster in 2004. it was cle<tr that Haiti's C;,OOO-member 
police force WdS far too small to maintain order in a country of 8 million. The 
political uprisings, coupled with widespread police desertion, meant that Haiti's 
already small fence lost two-thirds of its oflicers by the time Latortue arrived 
in power. Most swdies suggest that an appropriately sized force would num
ber closer to 20.000, which is subst.tntially larger than what the international 
community has been willing to finance in the past. Building a new police force 
has been a costly and time-consuming initiative and has required international 
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leadership and resources. The H N p's fragility in the face of drug traffickers' supe
rior weaponry and monetary resources-used to corrupt individual officers
means that those resources have often gone to waste. Nonetheless. the Haitian 
government's political will to tackle the gangs. combined with better cooper
ation between the United Nations and the HNP, has led to the capture or kill
ing of major gang leaders and the reestablishment ofa state presence in some of 
the country's most dangerous slums since 2006. This progress has restored the 
confidence of the Haitian population in the UN mission and increased support 
for rhe government as a whole. Due to heavy international involvement and 
fllllding, the size of the Haitian police force has grown from a rump force of 
1.500 in March 2004 to 8.300 in November 2008. a significant improvement 
but still fin below the target of 14,000 officers by 20 Il.'s Absent substantial 
eHum to increase the H NP's size and strength as international resources shift 
toward development. social peace will remain tenuous. 

The vetting and training of police recruits at Haiti's revamped police acad
emy has improved considerably over past years, bur it remains an open question 
whether the country's newly minted police officers will eventually fall prey to 
the culture of incompetence and corruption that tainted their predecessors. The 
Haitian military was disbanded in 1995. but some former military oHlcers con
tinue to participate in gang- and drug-related activities and remain a destabiliz
ing force; civilian control over the country existed to only a limited degree even 
before the entry of the UN peacekeeping force. The level of cooperation between 
the peacekeepers and the government has improved markedly in recent years bur 
remains a point of political tension in Haiti as an important f.tction ofParliamenr 
views the UN presence as a violation of Haitian sovereignty and would like to see 
the mission draw to a dose. The prevalence of police-administered extrajudicial 
justice has declined. but Haiti has not achieved a method for holding police 
fully accountable for human rights abuses. 

Haitians have the right to own property individually or collectively. but 
only.1 small minority have formal title to the property that they live on. State 
enforcement of property rights and contracts is severely lacking. The 2009 
Illdex of Ecollomic Freedom awarded Haiti one of the lowest possible scores for 
property rights. noting that "protection of investors and property is severely 
compromised by weak enforcement. a paucity of updated laws to handle mod
ern commercial practices. and a dysfunctional and resource-poor legal system 
... most commercial disputes are settled ou( of court if at all."16 In 1999. a 
private sector group brought to Haiti Peruvian economist Hernando de Soto, 
bmous for his eHorts to increase the economic capital of the poor through 
property titling. De Soto estimated that US$5.2 billion (US$3.2 billion in the 
countryside) existed in the hands of poor people but was "dead" because of 
the lack of dear title. bureaucratic red tape. intimidation tactics used by pri
vate sector forces, and corruption. Since the early 2000s, this issue has not 
been addressed. 
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ANTICORRUPTION AND TRANSPARENCY 2.04 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 1.75 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 1.75 

EXISTENCE OF ANTICORRUPTION NORMS. STANDARDS . 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

2.50 

2 17 

Corruption poses ,111 insidious challenge to political legitimac}' and economic 
growth in Ilaiti . The tr.lI1sition .IW,I}, frolll authoritarian rule f:liled to end wr

rupt prauices and even cre,lted new opportunities to harness public resources 
telr private enridHllent. Abuse by puhlic officials tends to be most prevalent in 
sectors where the government exercises greater control over economic reSOlm:es, 
hut it is also widespread in Ilaiti's private sector. Corruption in Ilaiti typically 
takes two forms: administrative corruption and state c<lpture. Administrative 
corruption, stich as bribery, may occur at all levels of government, ranging from 
dIe small lee paid to expedite paperwork to multimillion-doll.lr kickbacks solic
ited to secure government contracts. State capmre is an even more pernicious 
phenomenon in which officials and party leaders shape the leg.11 and regula
tory environment to bvor their own interests. While President Preval is not 
perceived to be personally corrupt, neither has he had much success in reform
ing Haiti's culture of corruption. Tr.lI1sp<lrency International traditionally ranks 
Haiti as the most corrupt country in the Americas in its annual Corruption 
Perceptions Index. and in 2008 llaiti was ranked I 77th out of 180 countries
only Iraq. My.Ulmar. and Som<llia were lower." 

Haiti's institutional we.lkness is coupled with <In excess ofhureaucratic regu
"'tions that multiply the opportunities for corruption . Public officials often 
leverage their positions for private gain. such as by demanding p,lyments or 
bribes to expedite p.lperwork lor identity documents or leg.11 transactions. In 
.Iddition. brihes and graft are common in soci,11 services such as education and 
health care. The 11.litian government docs not playa large role in the country's 
econolllY. aCUlunting f(lr only 14.4 percent ofGDP in 2008. actually a rise from 
previous years due to an incre,lse of foreign aid to Haiti's public sector.'H Even 
this relatively small presence is poorly regulated. and Haiti lacks respected pro
cesses f()r financi.11 disdosures. although the president igned a hill in January 
2008 that requires high-level public officials to declare their assets. Campaign 
finance is virtu.llly unregulated. allowing both legitimate and corrupting actors 
to help elect Ilaitian officials and subsequently wield considerable inAuence. 

Haiti largely hicks amicorruption mechanisms and allegations of corrup
tion are infrequently investigated. Media avidly report on anticorruption cases 
launched by the government bll! lack the resources and investigative skills to 

ferret out reports of wrongdoing independently. Whistleblowers ma)' lose their 
jobs and find little legal recourse. While acts of bribery <Ire punish.lhle by one 
to three years of imprisonment. the deficiencies of the II .. itian legal system 
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have made enforcement of these laws difficult." In 2004, the Haitian govern
ment rdtifled the OAS Inter-American Convention against Corruption and cre
ated .1Il Anti-Corruption Unit (ULCC) within rhe Minisrry of Economy and 
Finance thar was charged with conducting a comprehensive survey of gover
nance, invesrigaring alleged acrs of corruption, and developing a national anti
corruption srraregy. The government embraced its proposed strategy in March 
2009.211 In 2007, President Preval announced a major anticorruption initiative 
in which he declared that "rhis war without end against corruption will be long 
and hard, bur we will win because it's a flgln for lite."l' The announcemenr was 
.Iccl,limed at the time, bur rhere has been little follow-up. 

Prosecutions are rare, especially at rhe highest levels of government. While 
rhe constiturion requires that high-level officials and parliamentarians accused 
of corruprion be tried before the Senate, this is an extremely rare occurrence, 
and no cases were heard in 2008.22 The country's most high-profile corruption 
scandal involves former presidenr Aristide, who has been accused of extorting 
millions of dollars of government funds, in parr by entering into a fraudulent 
agreement with the telephone company lOT. No legal proceedings have been 
initiated against Aristide, however. v In addition, numerous cases of influence 
peddling have surfaced in Parliament in recel1t years. In September 2008, sev
eral offlcials in the offlce of the prime minister and the Parliament were inves
tigated for mis,lppropri,aion of public funds in a case involving the National 
Insurance Offlce (ONA). The ULCC recommended that legal action be taken 
against ONA director Sandro Joseph for money laundering; while prosecution 
stalled, Joseph was removed from his position.H 

Haiti's corruption problem is complicated by limited public access to 
government information and a lack of transparency in government deal
ings. Article 40 of the consritlltion enjoins the Haitian government to pub
licize all laws, orders, ;lIld treaties on issues aflecting the national life, orally 
and through print and electronic media, in both Creole and French. Apart 
from this provision, however, Haiti lacks freedom of information legisla
tion, although in 2007 the Haiti Heritage Foundation, the local branch of 
Transparency I nternational, prepared a draft bill on freedom of information 
to be submitted to Parliament.l~ In recent years, the government has done a 
better job of presenting an annual budget and tracking expenditures, mainly 
to pledse foreign donors, but this information often does not make its way 
to rhe Haitian public. An auromated system for budget management that is 
meant to further increase transparency in expenditure accounting has been 
operational since 2005 and was further expanded to all line ministries in 
2008 and 2009. 2(, In addition, the Supreme Auditing Tribunal has been slowly 
working to catch up on the auditing of government accounts. although it is 
still years behind. l ; Concern about limiting corruption often leads the Haitian 
government to spend its foreign aid resources slowly. which hampers delivery 
of foreign assistance to the neediest Haitians. At the urging of international 
donors. in early 2005, the government created the National Commission for 
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Public Procurement (CNMP) ro implement competitive procurement meth
ods. Nevertheless, reports of corruption in procurement persist. due in part 
to tile fact th.1t contracts-notably those involving the state-owned Electricite 
d ' ilaiti- often circumvent the CNMp' IH In June 2009, P,Irli.lment passed a 
new public procurement law to bring its procurement procedures in line with 
i nrern,nional standards. I" 

RECOMMENDATIONS 

• Develop domestic capacity to hold regular elections. maintain a vi.lble civil 
registry, and verif}' the eligibility of political candidates so that the country 
can assume the responsibility of m'lIlaging and financing its electoral pro
cess and reduce its dependence on the international community. 

• Dramatically revamp and upgrade the caliber of government communica
tions and increase the transparency of government deliherations through 
the use of frequent press briefings, community radio. and the publication 
and release of key government documents in hoth Creole and French . 

• Confront the glaring problems in the Haitian judiciary and penal system 
by investing in infrastructure, increasing judicial pay. systematizing pro
fessional legal norms. hiring lawyers and judges to ,lddress the backlog of 
cases. and .1I11eliorating the inhumane prison conditions that result from 
overcrowding. 

• Ensure that the vetting and training process for the Haitian National Police 
receives enough funding and attention so that the country will achieve its 
full complement of 14.000 trained police officers by 20 II. 

• Simplif}' the business code in order to minimize the bureaucratic process 
required fllr registering business and property titles. 

• Develop soci,II programs geared toward protecting the rights of woman and 
children and reducing domestic violence. including by creating violence 
prevention programs in poor urban and rural areas. 

NOTES 

For URls and endnote hyperlinks, please visit the Countries at the Crossroads homepage at 

http://freedomhollse.org/template.dm?page=139&edition=8. 

I l'lJr Hnitinll (iIllJtitllfitlll of ]'JR;'. Art. 2R-I . 
I (llIi~c Brunci . "Oven'iew (If Ihc Media I.alldscapc ill Haili" (prc~l'ntClI al "The Role of 
Indl'pl'llllcl1l r ... ll'llia in Haiti" di\clIssion ;11 Ihc Inlcr-Amcrican nialo~lIc, Washill~{()n, 
D.C.. JIIIIC J, 2110"); fram.cs Allnon. "MeJia Dcn'lormcnt in Haili," IlIIcr-Amcrican 
Dialoglle. June .~. 200') . 

I I\runcl. "( ken"icw of Ill" Media 1.:llulscape in Haiti." 
.. UN Sccuril)' Council. "Sccurily Coundl EXll' lltiS Mandall' of Unill·d Nation~ Hailian 

Mission . I\lljml Forcc 10 BCllcr tvicci RC1luirCIllCI1IS on l;rounJ." press rcll-ase. lklOhcr 
I .~. 200., . 



HAITI 249 

, <' ;.Ir}' ~ 1.lrx . "Servilllde Sle.lls C hildh.K.ds in Ilai li," ( 1Jiulf,1I '/i-ibllllr. Junc R. 200'; . 
/. Org.lIl i,.uion for Economic CCKlpcr'llion and DCI·clopmcm (OECD) Developmem 

Cemre, "Gender Eqllal il)' and Sod .11 Inslillltions in Haili ," in ,\0";,71 Imtitlltillm lind 
(,cllda hult'x (Pa ri~ : OECI ) Development Centre, 200'» . 

- \X'orltl Heahh Organi7.alion , IH,I/t'nt,d Mllrtlllif)' i ll 2()O(): f~<fill/llfrs Veveloped bJ' \'(IHO, 
UNICFf.' UNH'A (Gt'ncI'a: World Heahh Organi7ation . 2(00). 

• " Ilaid Makes Voodoo Offi ial. ~ l\rid\h Broadcasting Corporation (BBC), April 30, 
200.'\ . 

, J.lClludine Charle~. "Bill Clinton: W= Mu~t Honor Pledges of Help fi,r Haiti, " Mi,lIIli 
Hrlilld, June 15, 200'). 

"' Agence Francc I)re~se. "One Shol Dcad in Hait i Unre~t :' PRP_"S"IV. June 1 11,200'). 
II Americ lIl Center "'f IllIernational L.hor Solid •• rity/AFL-C IO, U"eqlllli Equlltion: l'l" 

Illbor Code fllld \\"orkrr Rigbt.f ill Hllili (\X'", hinglon, D.C: American Cemcr fur Imcr
natinnall.ahor Solidariry/AH.-ClO. July 2(0) . 

11 In~lilllt c li,r Ju~ticc and Democracy in Haid. "I a Court Imcral11cricainc des Dmits 
de I: Hommc Dcclare tl"C Haili Vi"le Ics Dmits de I:Ancien Premier MinisHe Yvon 
Neptune." press rdease. July 15. 200R. 

" Poreign AIl,.irs and Inlernatinnal ' Ifade Canatf ••• "Understanding the Challenges of 
,111'lin' Splem Reform in Hairi," home page. Jllly 14, 200R. 

" Amne~ly IllIernalional. "H •• ili." in AI/111m} IlIferJIlltiOllil1 Rfporl200l) (Lundon: Amnesty 
Il1Icrnational, 200'». 

I ' InternallClnal Cri ~is Group, "Hairi 200'): Slahilily al Risk." Lalin Amcrica/Carihhean 
l\riefing No. I'>. March ) , 200'). 

1/. Ht'ritage POllndation and mill Strullllllmlli (WSJ), "Hairi, " in 200,') bldfx all:('0/1(1/11;'' 

hwdoll/ (Washingron, D.C /New York: Heritilge FOllndalion and WSJ, 200') . 
I ~ ' Ib mparency IllIernational, 2008 C(IIl'IIpti(ll/ l'eTCfptioI/J IlId('x (Berlin: Trilnsparenc), 

Inrernarional, Septcmher 22, 20(11). 
" Heritage Poundation anti WSJ . ·' Haiti." 
" J l\urc;lII of Economic. Energ)" and Bminess Aff.1 i r~, "Hairi," in bllJeJllllfllf (1il1ll1l(' Slflte

IIIl'11ts 20"9 (Washinglon. D.C.: U .~. Departmclll of Slate. Fehruar)' 2(09). 
101 World Bank. "IDA al Work: Haili: InslitlJtionali7ing Ke), Pllhlic Governance Refi,rms," 

August 2R. 200,). 
" Stevenson Jacohs. "Hililian I'rc~idcnt I'reval Announccs Ami-Corruption Campaign," 

ASSCIciall'J I'res.~, Mar 1 R. 2007. 
11 I\ureau of Democracy, Human Righls, and L1hm. "Haiti," in 2(J()8 Cmll/try Neporfl 011 

HI/IIIIIII Riglm /'1l1/:ti(fS (Washington . D.C.: U.S. Departmcnt ofStatc. 2009). 
,I N.lIIc), Roc. Haili: l/Je /litter G'mp(,J(lfCormptioll (Madrid: Pundaci(in para las Relilciones 

Internacioll.lles y cI Di:llogo Extcrior. March 20(9), 5- 6. 
II Ihid .. 5. 
I ' World I\ank. "Hairi e mu nan.:e Diilgnostics," Gnvcrn:mce and Amicorruption home 

page. 
II, Inrernilrional Monetar), Funtl (IMP), H,liti: E,,[,lI l1ud Illitilltit!e for Ht'II/Ji(~ Illdebted /'oor 

Cmtlltl'ifs- Compleli(ll/I'oilll VllflllIlfllt(Washington, D.C: IME Seplemher 200') , 16. 
I ' World Bank. " IDA al Work: Haili. " 
I . Bureall of Economic, Encrgy, and Busincss A iTili rs, "Haiti," in II/Vestmellf Climflte 

Sl,l/fl1ltTItJ Jon'). 
N World Bank. " IDA at Wmk: Haiti ." 





HONDURAS 
CAPITAL: Tegucigalpa 
POPULATION: 7.S million 
GNI PER CAPITA (PPP): $3,870 

SCORES 2007 2010 

ACCOUNTABIlITY AND PUBLIC VOICE: 3.95 3.54 

CIVIL LIBERTIES: 3.77 3.64 

RULE OF LAW: 3.46 3.17 

ANTICORRUPTION AND TRANSPARENCY: 3.08 2.96 

(scores are based on a scale of 0 to 7, with 0 representing weakest 

and 7 representing strongest performance) 

Manuel Orozco and Rebecca Rouse 

EDtTOR 'S NOTE: Thc jol/Olvillg lIfl1mthJc WIlS writte/l priol' to thc roup offillit' 28. 
2009. PiellSc scc pl1ges 260-261 for 1111 otJcl'viellJ of the evmt I1nd its I1fterml1th. 

INTRODUCTION 

Since 2006. Honduras has crossed inro dangerous territory due to political in
eHectiveness and an inability to deepen democratic institutions. While frag
ile social movemenrs and members of the inrernational community seek to 
promote ci\'ic engagement and the rule of law. President Jose Manuel Zelaya 
Rosales and other politicians have contributed to the deterioration of stability. 
relying on populism and responding inadequately to challenges from interna
tion,11 organized crime networks and persistent poverty. 

During Honduras's transition from military rule to representative democracy 
over the last 30 years. governance has been aHected by pressures from business 
interests. traditional political elites, the military. and deeply entrenched wealthy 
bmilies seeking to preserve their position by opposing reforms or ensuring their 
incHectivcness. The destabilizing power of transnational organized crime and 
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widespread violence .1150 now envelop the country: killings, extortion . and kid
nappings have become everyday problems. Moreover. an ineHective and corrupt 
judicial system puts Honduras on a path to further insecurity by cre.lting high 
levels of impunity and destroying confldence in the ;Iuthorities. 

Iionduras entered a long period of military rule in 1963. as officers led by 
General Oswaldo Lopcz Arellano deposed President Ramon Villedol Morales 
in a bloody coup. L(ipez governed until 1971, but after a brief interlude of 
civilian rule. the milit.try reclaimed power in a second coup in 1972 . The mili 
tary leadership represented a new class of entrepreneurial and political elites. as 
both active .lIld retired officers leveraged their access to resources and infixma
lion to cre.lte businesses that competed with traditional commercial powers. 

Throughout the 1 980s and 1 990s. the military grew into a powerful economic 
force, with officers bewming major landholders ,lilt! players in key industries 
such as telecommunications and banking. 

The changing geopolitical landscape in the early 1 980s eventually led to the 
end of military rule. In 1982 Honduras approved a new constitution, f<ll/owed 
by the democratic election of President Roberto Suazo Cordoba. The transi
tion to democratic gm'crnance gave tr .. ditional. nonmilitary business elites an 
opportunity to reenter politics, and the free-market economic policies of the 
1990s provided .Idditional avenues f(lr their renewed ,lssertion of inAuence. 

Honduran social movements also played In important role in the transition 
from military rule. Membership-driven groups including labor unions. peas
ant organizations. and indigenous movements were active in the 1980s and 
early 1990s, but they soon gave way to more professional nongovernmenral 
organizations (NGOs) that were better poised to secure international aid . The 
devastation c.lused by Hurricane Mitch in 1998 played :1 key role in NGO 
sector expansion. as civil society stepped in to fill the gaps left hy an ineflec
tive government response. I It is estimated that at the beginning of the 1990s. 
onl)' abom 125 NGOs were operating in Honduras, but by 2001 nearly 5.000 
NGOs had been created.! 

While the holding of democrati elections, improvements in respect for hu
man rights. ,lI1d the development of civil society since the end of military rule 
represent subst.lI1tial advances. much work remains to be done. The autonomy 
and eHectiveness of the governmcnt h.lve been compromised by the powcr of 
private interests, ,I weak bureaucracy. drug tr.lfflckers, and a two-party system 
that is unwilling to renovare its leadership. Moreover. corruption is pervdsive. 
m.lI1ifesting itself rhrough bribes and the intimid.ttion of judges. as well as low 
accountability for .• huses of authority by public oH-icials. 

Under President Zel.tya the country has f;lced renewed polarization and 
poor policy perfimll.lI1ce. In 2008 and early 2009, Zelaya deepened political 
divisions. including within his own party, and pitted factions of the business 
and political elite against one another through increasingly populist pOStur
ing. According to many observers. his rhetorical alignment with Venezuelan 
president Hugo Ch:ive7 has decreased his popularity in civil society and incited 
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anger among Honduras's ruling classes and business community. In March 2008, 
Honduras joined Chavez's Petrocaribe program, giving it access to Venezuelan 
oil at prderential rates, and in July it was announced that Honduras would join 
the Bolivarian Alternative .or the Americas (ALBA), a leftist regional economic 
integration body led by Chavez. Honduras was a strong U.S. ally during the 
Cold War, and the mentalities of that era are still pervasive in the country, allow
ing Zelaya to create rifts that can be used to his advantage. However, many feel 
that increased aid from Venezuela only provides more opportunities for impu
nity and corruption, as Chavez has reportedly stated that he will not demand the 
S.II11e degree of transparency as other donors, such as the United States.] 

f londuras has one of the highest poverty rates in the region; within the 
country, the highest rates are found in rural areas, where about half the popula
tion Ii ves. Honduras ranked 1 17 out of 179 countries in the United Nations 
Development Programme's 2008 Human Development Index. Moreover, ac
cording to a report released by the World Food Programme, a wave of global 
.ood price increases caused Honduras's poverty rate to rise from 69 percent in 
September 2007 to 73 percent in June 2008. I Nearly one million Hondurans 
work abroad and support their .amilies through remittances, sending back a 
total of US$2.8 billion in 2008. 

Honduras also suHers from one of the highest homicide rates in the region, 
with rampant crime attributed to criminal groups such as drug cartels and affili
ated youth gangs. In 2008, there were 57.9 murders per 100,000 inhabitants.s 

While the government has adopted an "iron fist" approach to homicides, it 
.ocuses mostly on youth gang violence, making membership in a gang punish
able by up to 30 years in prison and using the military to conduct raids and 
help maintain order in major cities. Fewer d}orts have been made to curb the 
powerful influence of crime networks linked to Colombian, Honduran, and 
Mexican drug traffickers that use the territory as a transshipment point, partly 
due to lack of capacity and corruption within the security institlltions. These 
shortcomings have led to abuses by security personnel, especially the police. 
including extrajudicial killings. arbitrary arrests. and illegal searches. Honduran 
youth in particular have become victims of strict :lntigang campaigns reminis
cent of the army's violent street recruitment raids of the 1980s. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EHE TlVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

3.54 

4.00 

2.50 

3.67 

4.00 

Honduran citizens have the constitutional right to change their government 
in periodic. free, and flir elections in which the president, vice president, and 
members of the unicameral National Congress are chosen by universal suHrage. 
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Tile execlIlive branch is headed by the presidellt. who is elected by a simple 
majority. President Zel.lya of the Liberal Pany (PL) came (0 power in 2005 
eleClions that were generally considered free and fair. and ilhhougl1 observers 
idelHified irreguldrilies with some 1.100 baliOl boxes. there were no reports 
of systematic fraud." The I 28-member Congress is elected for four-year terms 
through a mixed system of proponional represemation and single-member con
stilllencies. However. Iionduras's govemment and institU(ions have steadily lost 
public confidence .Ind credibility in recent years, largely by pursuing the nar
row interests of the political ,md husiness elites and ignoring the needs of the 
electorate. In a 2008 public opinion poll carried OU( by Luinobar6metro. 72 
percent of respondents reported that they did not trust elected officials (0 run 
the country well .- This growing dissatisbction is reflected in declining voter 
turnout in recent elel-tions: the share of registered voters llIrning out for presi
dentiill elections fell from 72.1 percent in 1997 to 55.1 percent in 2005." 

Honduran politics and govemments are cOlHrolied in large measure by the 
two oldest and largest parties. the PL (62 seats in Congress) and the National 
Pany or PN (54 seats in Congress). which dominate the political scene through 
shon-term pacts. excluding smaller parties and civil society. In nonelection 
years there is very little real debate on fundamental policy and governance issues 
between the two leading panies. mainly because there is little diflerence in their 
platforms. Both have strong ties to the economic elite and thus have a vested 
interest in maintaining the status quo. There are three other registered parties 
in Honduras: the Christian Democrats (four seats in Congress). Democratic 
Unification (five seats), and the Innovation and Unity Party (three) . These 
smaller panies represent an emerging third force. but they still lack rile financial 
capacity to compete with the two major parties. 

In May 2004. the govemment approved a new eI ec (Ora I law. Among other 
changes. it modified campaign finance rules (0 promote transparency. ensured 
open primary elections for all parties. and established the Supreme Elec(Oral 
Tribunal (TSE) as an independent entity to supervise elections. In 2007. 
Congress revised the law by increasing the public campaign financing cap from 
US$3.2 million to US$52 million in an attempt (0 eliminate incentives for par
lies (0 seek financing hom criminal groups. Zelaya attempted to veto the move 
as unconstitutional in January 2008. hut the Supreme Court later overturned 
the veto and upheld the reforms. While these legal changes have been important 
steps. politicians have often f;liled to respect the electoral laws. including those 
governing the use of propaganda, and the TSE has f;liled to remain free of party 
control. During the 2005 elections. controversy arose over the appointment of 
a large number of PL members to the TSE staf}: although they were ullimately 
dismissed. TSE president Aristides Mejia. also a member of the PL. reinvigo
rated claims of politicization by prematurely declaring Zelaya to be the winner 
on the basis of preliminary results. Postelection reports included no allegations 
offraud linked to this supposed politicization. but Zelaya latcr appointed Mejia 
as his defense minister.9 
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The manipulation of public institutions to limit genuine political competi
tion was evident in the November 2008 presidential primaries, when Zelaya 
and his prderred candidate, National Congress president Roberto Micheletti, 
made a joint eHon to prevent Vice President Elvin Santos from running in 
the PL primary. A last-minute ruling from the TSE deemed Santos ineligible 
to run ~or president because he had temporarily served as commander in chief 
in his role as vice president, making him subject to the constitutional prohi
bition on presidential reelection . Santos was replaced by Mauricio Villeda, 
who secured the PL nomination. Santos resigned from his post in November 
2008 and vowed to pursue his candidacy for the presidency, denouncing the 
dlorts of Zelaya and Micheletti to manipulate the primaries. Villeda ultimately 
renounced his candidacy, allowing for the eventual registration of Santos as the 
PL contestant by the TSE. 

While the constitution provides for the separation of powers. the country's 
system of checks and balances is seriously compromised. The judiciary lacks 
independence due to pressure from the executive and the two main political 
parties (see Rule of Law). For its part, the legislative branch is generally subject 
to significant control by the leader of the Congress. Traditionally. the executive 
has dominated the other branches of government. When Zelaya attempted to 
continue and expand this tradition while also shifting toward populist rheto
ric. however, tension between the legislative, judicial, and executive branches 
steadily mounted. In 2009. Congress rejected his Supreme Court nominations, 
along with those of other government appointees. In November 2008, Zelaya 
had initiated an attempt to hold a national rderendum asking citizens whether 
a ballot item on the desirability of convoking a constitutional assembly should 
be included in the November 2009 presidential election. When other interests 
challenged the legality of Zelaya's actions. which were perceived as a bid to 
pave the way for his own reelection, the president rdllsed to back down. The in
ability of the Supreme Court and Congress to exert their authority in the face 
of Zelaya's disregard for Ihe limits placed on executive power generated the in
stitutional tensions that ultimately led to the June 28 coup (see box). 

Due to mismanagement. corruption. and the strong inAuence of private 
interests. the governmem h'ls only a limited ability to execute public policy and 
oHer services. Public institutions have suHered from financial mismanagement 
under Zelaya's administration. with organizations such as the National Registry 
of Persons and the National Electric Energy Company shutting down or teeter
ing close to bankruptcy. Honduras also experiences frequent partisan purges of 
civil service officers and agency and instilution heads al every level. inhibiting 
continuity in programming. removing capable and experienced officials, and 
damaging overall government efficacy. There is a general lack of ethical behav
ior in government institutions, which are used for the personal benefit of the 
ruling class to obtain concessions and strategic economic information. protect 
priv.lte businesses. evade taxes. inAuence legislation and court decisions, and 
maintain an environment of impunity for corrupt officials. 'o According to the 
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Intcr-American Development Bank, Honduras rates last in a survey of instiw
tional c.lpacity in 18 Latin American countries." 

While soci . .I movements in Iionduras have lost steam since the end of the 
military era. the NGO sector has expanded since the early I 990s, especially in 
the wake of Ilurricane Mitch in 1998. There are approximately 8,000 NGOs 
working in Honduras, but thcy are fragmented, diHllse, and underfunded, with 
~ew organizations working on human rights, civic engagement, or civic moni
toring. However. a set of governance-monitoring institutions is beginning (0 

emerge,'Z and in May 2008 a potentially important new social movement called 
the Broad Movement ~or Dignity and Justice (MAD) arose our of a highly 
publicized anticorruption hunger strike led by public prosecutors. Thc move
ment serves as an umbrella group for so(.ial organizations, religious groups, 
trade unions, and prosecutors who are working on transparency issues. 

Iionduran NGOs currently oper.He within a limited regulatory framework. 
In March 2009, Congress proposed a new NGO law that would place restric
tions on the use of funds and the range ofacccptabic activities. It would prohibit 
religious and political activities ~or such groups, rims excluding many churches 
th.lt had becn registercd .IS NGOs. According to oHlcials, the law is intended to 
prevent businesses from oper.lting under the guise of nonprofit organizations 
and to limit NC O financing and support of political parties. No agreement had 
been reached on the final content of this proposal as of mid-2009. 

Civil society activists f:lCe real limitations and risks in the course of their 
work, as the environment fllr free speech has dcteriorated in recent years. Experts 
point to a climate of fear and possible sel~~ccnsorship among civil society leaders 
due to threats of kidnapping, violence, and other ~orms of retaliation . Victims 
of threats and .macks include leaders of labor unions .\IId indigenous rights 
movements as well as activists and journalists who havc accused public oHlcials 
of corruption. Fears of increased politic.11 repression and censorship were sub
stantiated in 2008, when a "blacklist" of 135 Iionduran popular leaders, along 
with a camer.1 containing photogr.lphs of NGO ofhces, were confiscated from 
two plainclothes policcmen by security personnel at the National Autonomous 
University of Honduras: the policemen were detained while ~ollowing the presi
dent of the student union . The list included the namcs of indigenous leaders, 
lahor leaders, journalists. and clergy, with many markcd .or tracking and sur
Vl'illance. The name of well -known union leader Altagraci.1 Fuentes, who had 
been assassinated in April of that ye.lr. appeared on the list with the comment 
"deccased." A numher of senior officials, political figures, and activists received 
death threats in 2008, including nve human rights proseclltors, the mayor of 
Tegucigalpa, the attorney general, and the president of the Supreme Court. 

One of the gre.ltest threats to Honduran democracy is {he lack of indepen
dent media. Tile country's media outlets are generally controlled by business 
and political interests, havc !:tilcd to ~ltlfill their social function as indcpen
dent governmcnt watchdogs. and do not maintain .:lir rcporting practices. Thc 
media sector serves as the primary battleground for poli[ical and economic 
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control in Honduras. I ndeed. after the country's powerful allli-Zelaya media 
moguls employed their outlets to criticize the presidelll. he responded by 
requiring. starring in May 2007. that radio and television stations include a 
series of 10 interviews with public officials. Newspapers circulate freely. and 
the three most popular papers-Lil Tribulla. El Hemido. and EI Tiell/po-are 
owned by some of the most economically and politically powerful families in 
Honduras. Numerous radio and television stations broadcast without interfer
ence. and there is unrestricted access to the internet. However. broadcasters 
oper.lte as arms of political parries and are subject to the interests of the political 
and business elite. Channel 8. a state-run television channel. was launched in 
August 2008 with the mission of informing the public on the activities of the 
government. It has since f;lced controversy. including accusations that it serves 
as a publicity vehicle for the executive branch. as well as a legal battle over con
trol of the broadcasting signal. In November 2008. a judge ordered Channel 
8's broadcasting rights to be transferred from the government to the private 
company Teleunsa. but this ruling has not yet been carried out. Similarly. the 
Nation.11 Commission of Telecommunications received a court order in May 
2009 to release broadcast rights for Ch,lIlnei 12 to the private company Eldi. 
but has not complied. 

In 2005. the Supreme Court struck down a restrictive defamation law that 
had protected public oftlcials from scrutiny. While freedom of speech and the 
press are protected by the constitution. these freedoms are not generally re
spected. Journalists have become prone to self-censorship. both because of the 
political connections ,lIld interests of media owners and because of rampant 
corruption . According to a 2008 report from the Open Society Institute. gov
ernment payments to journalists .Ire an institutionalized practice. Governmelll 
.Idvenising is also routinely used to purchase favorable coverage or silence 
criticism in the media. In a positive development. evangelical Christian media 
outlets emerged as a critical voice against government corruption in 2008 in 
relation to the hunger strike staged by public prosecutors. However. experts 
warn that it remains to be seen how impartial these outlets will be and how 
eHectively tile)' will promote transparency and democracy. 

Independent news coverage is also inhibited by a general climate of insecu
rity for journalists. Threats and attacks against reporters have been on the rise 
since 2003. and experts estimate that at least three dozen journalists were sub
ject to threats and intimidation in 2008." In one prominent case. radio jour
nalist Carlos Salgado was shot and killed as he left the offices of Radio Cadena 
Voces in Tegucigalpa in October 2007. While German David Almendarez 
was quickly arrested in connection with the crime. he was exonerated in 2009 
after spending more than a year in prison awaiting trial. In March 2009. a 
second Radio Cadena Voces reponer. Rafael Munguia. was killed by unknown 
assailants as he drove through the city of S.1Il Pedro Sula. He had reportedly 
received threats prior to his death. Radio Cadenas Voces is onen critical of 
the Zelaya administration. The Inter-American Press Association reports that 
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several Honduran journalists, including Geovanny Garda of Channel 13 and 
Dagobeno Rodrlgue7 of Radio Cadena Voces, have Hed the country in response 
to threats or ;macks related lO their work . 

CIVIL LIBERTIES 3.64 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 2.38 

GENDER EQUITY 3.33 

RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 2.75 

FREEDOM OF CONSCIENCE AND BELIEF 6.00 

FREEDOM OF ASSOCIATION AND ASSEMBLY 3.75 

Honduras's high r,lles of crime and violence have created a climate of .ear, and 
combined with impunity .()f security personnel and an ineHeClive criminal jus
tice system, this has resulted in very serious violations of civil lihenies. 

The cOlllHry's crime problcms are relaled to the presence of transnational 
gangs and drug-traHlcking networks, especially in major urb,1I1 centers sud1 
as Tegucigalpa and San Pedro Sula. As noted above, Honduras has one of the 
highest homicide ratcs in the region, registering 57.9 murders per 100,000 in
hahitants in 200S.11 According to a 2007 national survey conducted by Borge 
y Asociados, about three-quaners of Hondurans .eelunsa.e using public tr.ms
ponation or naveling on highways, approximately three-lifths .eelunsa.e walk
ing on the strcet or visiting the market, half say thcy .celunsa.e in their own 
cars, and nearly a third rcpon .celing unsa.c at work. I>; I ncidents of kidnapping 
increased in 2009, and have expanded lO include assaults on sdlOol buses to 
kidnap children leaving schooL I" 

The UN Oflice on Drugs and Crime estimates that there are approxi
mately 36,000 gang members in Honduras, conccntrated in the groups Mara 
Salvatrucha (MS- 13) and ISth Sneel. Honduras launched a zero-lOlerance pol
icy against violelH youth gangs in 200}, known as 1//(1110 dum (iron fist), and the 
maximum prison sentence .or gang membership was increased .i-om 13 to 30 
years in 2004. The n1.lno dura policy .llCused on punishing gang members and 
neglected to sufliLiendy address rehabilitation or the root causes of delinquency. 
Upon taking oHlce in 2005, Zelaya launched his own crackdown on crime and 
violt'nce af1:er kidnappings increased and Micheleni's nephew was killed. While 
these policies were initially reponed to have had a positive eHect on crime rates, 
they were considered unproductive overall. The homicide rate increased by 25 
percent between 2007 and 200S, and kidnappings increased by S5 . 7 percent in 
200S, jumping .i-om 42 kidnappings in 2007 lO 78 in 200S .1 

Organizations such as Casa Alianz;l. which works with street children, re
port that harsh, unchecked policics targeting yomh gang members have led £0 

police proliling based on appearance (such as t;moos), discrimination against 
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yourhs. arbitrary arrests. and even extrajudicial killings by state security forces. 
These practices have also been recognized by the imernarional community. and 
in 2006 the Inter-American Court of Human Rights condemned Honduras for 
the extrajudicial killings oHour yourhs and one adult in 1995. Casa Alianza re
ports that 3.943 children and adults were killed from 1998 to 2007 by vigilante 
groups that may have included members of the military or police. 18 According 
to the Ministry of Security. in 2008 aurhorities prosecured 268 police officers 
for oHenses such as abuse of authority. drug tranlcking. rape. and homicide. 19 

In general. however. citizens are not protected against torture and other vio
lence. and the abuse of detainees is a serious problem. In an October 2008 
report. the Center for the Pre\'ention. Treatment. and Rehabilitation of Victims 
of Torture and Their Families revealed that 69 percent of 804 inmates inter
viewed between 2004 and 2008 claimed to have been abused during detention. 
while in transit. or at a police station. The report also noted that three men had 
died due to police abuse in 2008. 20 

Not to be confused with turf:'based youth gangs. the drug-trafficking cartels 
th .lt use Honduras as a transit point for drugs headed to the United States are 
highly organized business operations. though they increasingly integrate mem
bers of youth gangs and local drug networks into their activities. In recent years. 
the transnational cartels have joined forces with local criminal groups to take 
control of strategic regions of Honduras. especially along the borders and coast
line. Much of Honduras's bonIer is remote and sparsely populated, and lacks 
any eHective state presence. Mexican drug cartels. specifically the Sinaloa and 
Gulf cartels. have become particularly active in Honduras. partly in response to 
the Mexican authorities' crackdown on traffickers within Mexico. Honduran 
authorities believe that several top leaders of the Sinaloa cartel are hiding in 
Honduras. and that they have been involved in executions and the training of 
death squads in the coumry's northwest. In May 2008. cartel leader Jorge Mario 
Paredes Cordova was captured in San Pedro Sula by the Honduran National 
Police. In addition, the transnational groups' practice of paying local criminal 
networks in drugs has exacerbated a growing domestic drug problem. 

Politicians and other leaders agree that these cartels are I1nancing political 
parties and innltrating public ofnces. 21 In June 2008, the U.S. Coast Guard 
seized 4.6 tons of cocaine from a Honduran boat near La Mosquitia. The boat 
had previously been seized by the Honduran authorities and was under the 
control of the Office for the Management of Seized Assets (OABI) when it was 
recaptured by the Coast Guard. indicating the infiltration of public institutions 
by drug cartels. In bct. Alfredo Landaverde. a former adviser to the Ministry 
of Security. told the newspaper LII P""llStl in an August 2008 interview that 
drug cartels have infiltrated Honduran police and military forces as well as the 
jud icial system. 

In response to this deteriorating situation. Zelaya and Congress announced 
a new plan to combat organized crime in April 2009. It included suspending 
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EDITOR'S NOTE: COUP IN HONDURAS 

On the morning of June 2X, 200') , Honduran soldier~ elHerl·d the pre~i 

dential palau: and I(.reed pajama-dad President Manuel Zelay.t onto 

a plane to o~ta Rica . Thus climaxed all illst illlt ional cla\h that pillnl 

Pre.o.ident Zebya again't memhl'r~ of Congress, the courts, and tilt: mili 

tary in a conllie! surrounding the pn:,ident's plan 10 hold a non -hinding 

referendum that the presidelll and hi~ supporters hoped would he the 

(irst step toward the creation of an a~semhly (0 rewrite the constillllion. 

Doth the Supreme Coun and Congress opposed these plam., ruling that 

the constitution h,lIlned referendums within .~ix mOlllhs of elections, and 

the: military refu~ed to distrihute the ballots. Opponellls generally con

.~idered ZeI.lra's actions a thinly veiled allempt to l'Ild the comtitutional 

han on presidellIial reelection. When Zdaya pressed ahead and lired the 

chief or the ,\rillY li.r 1:liling 10 cooperate, the Supreme C OUrt ordered 

the milit.u)' to detain the president. Following his expulsion from the 

country. ongress swilily moved to declare congressional leader Roherto 

Micheletti the new presidenr. 

The coup's orchestrators insisted that their ae!ion~ were not illegal as 

they were loarried out in accordance with Honduran law alllI were ne(es

sary to ~ave Honduran democracy from the thn'at po~ed hy Zelaya, In 

turn, Zdaya claimed that he never had any imention of seeking reelection, 

that the halloting was m~'rely consultative, and that he could not have 

henet-ited ... ince the binding call f(.r a constillleJl[ as~emhly w(luld not 

have occurred umilthe vote 10 pick his replacement. In the weeks lollow

ing the coup, Zelaya ellcouragl'<l protl'sts and repe.lIedly sought 10 reenter 

the coulHry. Within Hondura~. the coup was immediately (i.llowed hy 

govcrnment repre ... sion of Zelaya supporters. restrictions on civil liher

ties and human rights abuse~ commiltl'tl hy lIlemher~ of security li.rces, 

I nternational organizations doculllellll,d instances of excessive usc ofii.rce 

against protl'Mers, arhitr.lry detentions, mistreatment of detainees, vio

lence against women. and the harrassment of activists, journalists, law

yers, and judges. <: More th.1I1 1.2011 people were reported arrested alier 

particip;lIing in ,lilli-coup demonstrations, :lI1d at least 12 citizens were 

killed h)' ~e(Urit y li'rccs. The Michclelli-Icd de ';\Cw government ilNi

tilled res!riction~ on freedom~ of assemhly and association. imposed fre

quell( curlc~ ~ . and closed at lea~t three opposition rnedi.1 millets. 

AltllOugh reaction to the COIlP within the country evidenced 

Honduras' pobri/.nion, it was widely condemned hy international 

actors including all countries in the hemisphere, th ... · United Nations, 

the Organi/.nilln 01 American State~, and the European Union . ed ... h of 
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whom declared the military's actions illegal and refused to recognize the 
de ~:lCto regime. Several months of OAS-hacked negotiations hetween 
Zelaya and Micheletti's faction mediated hy Costa Rican President 6scar 
Arias appeared to have stalemated when Zelaya dramatically appeared in 
the Brazilian emhassy in Tegucigalpa on Septemher 21. Though his pres
ence gave new impetus to the talks, the dialogue failed to yield a mutually 
satisbctory resolution to the crisis. On Novemher 29, Honduras held its 
scheduled presidential election amid a climate of severely compromised 
civill iherties and press freedoms. The halloting was generally considered 
to have met international standards and resulted in a win liJr PN can
didate Porn rio Loho. Ohservers fear that Loho's victory will result in a 
return to "husiness as usual" in Honduran politics, impunity kJr human 
rights otlcnders, and a ~;lilure to address the underlying conAicts and insti
tutional weaknesses that led to the crisis. 

the inviolability of communication rights, controlling the circulation of vehicles, 
monitoring mobile-telephone purchases, improving school security, and impos
ing mandatory prison sentences lor those convicted in organized crime cases,22 

Arrested criminal suspects lace difficult conditions. There have been re
ported cases of lengthy pretrial detention. denial of due process. and the abuse 
o f inmates by security lorces. About 63.5 percent of prisoners in Honduras are 
awaiting trial. The prison system is notoriously overcrowded. and there have 
been several highly publicized cases of prison nres and riots that have left doz
ens of inmates dead, often with allegations of loul play. In April 2003. the 
Associated Press reported that prisoners were locked in their cells. doused with 
gasoline, and set on nre during an uprising in EI Porvenir prison that left 70 
people dead. A group 01'22 security oHlcials were convicted in 2008 in connec
tion with the massacre.!! A prison nre in May 2004 killed 103 inmates. and two 
prison riots in April and May 2008 Ieli: 27 prisoners dead . 

The National Human Rights Commission (CONADEH) is responsible 
lor promoting awareness of human rights issues. submitting recommenda
tions to state institutions. ensuring that state officials uphold human rights, 
and investigating citizens' complaints. CONADEH is largely independent. and 
st,lte institutions have heeded its recommendations on various matters.21 The 
2008 CONADEH report stated that 7.140 human rights cases. or 75 percent 
of the 9.525 received that year. were resolved. Some 51 percent of these cases 
involved complaints against state authorities including the National Police, the 
Public Ministry. and the Supreme Court.25 While a National Anticorruption 
Council (CNA) report noted that only 28.7 percent of Hondurans believe that 
CONADEH is eHectively carrying out its mandate. the commission fared bet
ter than all other institutions surveyedY' 
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Violence against women is widespread in Honduras , and the Center of 
Women's SlIIdies (CEM-H) reports that an average of 14.000 domestic violence 
complaillls were nled annually between January 2003 ami September 2008.2' 
Between 2002 and 2008. 1.1 14 women were murdered . the grand majority by 
their husb.\I1ds or partners. 1H This violence occurs against .1 backdrop of rn;lr
ginalization in which women experience limited levels of civic participation and 
high levels of poverty and discrimination. Few cases of domestic violence are 
investigated or reach the courts. and laws prohibiting gender-based discrimi
nation are often not en.orced. Women are traditionally concentrated in low
skilled. low-wage jobs. such as in /I/(lq1lilll export processing zones. and they are 
often subject to exploitation by employers . 

Indigenous and Afro-Hondurans. or Garifunas. also bce rourine discrimi
nation and disenfranchi emenr. Indigenous groups make up about 8 percent 
of the population. or more than 621.000 people.!') In the 2005 elections. three 
Gari.unas be,ame the nrst of their ethnicity to win seats in Congress. However. 
while the constitution protects the rights of indigenous peoples. they are still 
subject to har.lssmeIH. intimid.ltion. and violence. especially with regard to land 
disputes. According to Amnesty International. indigenous activists have been 
victims of bbricated. politically motivated criminal charges as a result of their 
work to protect property rights and protest construction and logging projects that 
aHect their mml11unities,.'1l In 2006. poli<.e killed two activists from the Olancho 
Environmental Movement; in 2008. indigenous activists increased protests over 
the construction of the Palll<.a hydroelectric dam . While Hondums is a signa
tory to the International Lthor Organiz;Itiol1's Convention 169. which protects 
the rights of indigenous peoples. critics sa}' the government's actions regarding 
mining. logging. and energy have systematic.llly violated the convention. In early 
2009. the Fraternal Organization of Afro-Hondurans spoke our against a new 
hydrocarbons law under consideration hy the government. saying it would dis
proportionately aHcct minority populations and violate Convention 169. 

The COlmitlllion protects freedom of religion. and while the majority of the 
population is Roman atholi<.:. the Catholic Churdl has been losing influence in 
recent years ,,,nid the growing popularity of evangelical Protestant churches. The 
constitution also guarantees freedom of association and .tssembly. Hondurans 
regularly utilize their right to organize. and according to the Ministry of Labor. 
about 519 unions represent 8 percent of rhe labor .orce. \I Union leaders are 
often at risk of violence and harassment. For example. Israel Garda. leader of 
the National Association of Honduran Fannworkers. and Alrdgracia Fuentes 
and Yolanda S.inchez. both of the Honduran Workers' Federation. were assas
sindted in 2008 . The leaders had previously received threats while organizing 
workers in the San Pedro Sula area . In May 2009. police arrested two suspects 
in the murders of Fuentes • • ellow union ofncial Virginia Garda de Sanchez. and 
their driver. Economic elites use their chambers of commerce and the private
sector trade association to exert a de'idedly antiunion political influence. 
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Protest rights are generally upheld, and protests involving indigenous rights, 
environmental issues, human rights, and justice issues are common, as are dem
onstrations against government policies, corruption, and impunity. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CiVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

3.17 

3.00 

3.00 

3.00 

3.67 

Uncontrolled crime and poor enforcement of civil and political rights contrib
ute to the lack of effective rule of law in the country. As with other branches of 
government, the judicial system is plagued by high levels of politicization. Al
though the constitution calls for an independent judiciary, the highest judicial 
offices are divided along partisan lines. and judges can be removed at any time 
by the president of the Supreme Court. who often acts according to political 
interests. n According to the CNA, central weaknesses in the judicial system 
also include widespread corruption and a lack of ethics and technical capacity 
among judges . .l

' 
The strong role of partisan politics and private interests in the 

judiciary affects the courts' ability to nght corruption in other parts of the gov
ernment and society, reinforcing the country's climate of impunity. 

The judicial branch is led by the IS-member Supreme Court. Members 
serve seven -year terms, and a new Supreme Court was selected in early 2009. 
Honduran law provides for an inclusive selection process, whereby seven civil 
society and government entities draw up lists of nominees, from which 45 
are selected by a nominating panel. Congress chooses the new members from 
this group of 45.''; While this mechanism provides for broad participation, an 
international observer mission organized by the International Commission 
of Jurists reported multiple allegations of irregularities in the 2008 selection 
process related to political inAuence in the creation of the nomination lists. J6 

The mission expressed concern over the lack of public information regarding 
the selection process and nominees, and the meager coverage of the process by 
the Honduran media. Civil society organizations argued that there was a pre
existing arrangement between the two major parties to select candidates from 
their own ranks, and indeed the court has remained split, 8 to 7, between the 
National and Liberal parties, respectively. The selection process also reAected 
growing tensions between Zelaya and Congress. Zelaya sought to pressure 
Congress to include his own favored candidates in the list, but lawmakers 
ultimately rejected his nominees. The army and police were even mobilized 
during the selection in January 2009 based on a supposed need to maintain 
order. The stakes of the selection process are high. since the Supreme Court 
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names <III lower court judges. Lower-r,lIlking judges and other judicial offi
cials are often vulner.lble to bribery due to inadequate wages and limited 
internal controls. 

Although the Supreme Court gained the authority to try high public offi
cials .or abuse of power and other oHenses in 2004. it has nO[ done so dtec
rively due to the strong pressure exerted by other government branches. the 
main political p.lrties. and other powerful economic and political interests .. 17 

.;or eX<lmple. the court acquitted fimner president Ra.:leI Leonardo Callejas 
of corruption charges .lIld ordered his release in 2005. CNA president 6scar 
Andres Rodrigue7. claimed that Callejas had used his political weight to pressurc 
the Supreme Court and negotiate his semcnce. 1M 

The court system is overloaded by the high levels of crime. and this situa
tion is only compoundcd by operation<ll inefficiency. As noted above. lengthy 
pretrial detention and reports of denial of due process are common. While 
Honduran I<lw provides for the right to a public trial and the right to counsel. 
including access to a state-provided attorney if necessary. these rights are not 
always upheld in practice. Judicial procedures have been inAuenced by the 
country's prevailing insecurity. and the treatment of financial crimes often 
diners greatly from that of ordinary street crimes. While cases of corrup
tion often go uninvestigated due to the possible repercussions of identi.Ying 
powerftll oHenders. perpetrators of property and violent crimes may receive 
severe penalties. The pressure on judges to rule in line with the governmem's 
harsh antigang policies can also cloud the .:Iirness of trials and sentences. 
Given these .:lCtors. equal treatment under the law is often not respected in 
practice. Threats and violence against whisrleblowers have further reduced the 
accountability of the judiciary. In September 2008. public prosecutor Luis 
Javier Santos was shot fi.lllr times in connection with his work as the leader of 
a protest dcmanding the resignation of Attorney General Leonidas Rosa and 
his deputy. Omar Cerna. for .ililure to investigate cases of corruption. While 
the attcmpted munler was condcmned by the government. no .lrrests h.ld 
been made by mid- 2009. 

Prosecutors ,Ire subject to extensive political control. In 2002. 23 .8 percent of 
prosecutors surveyed reported .;\Cing internal pressure.") In 2004. 200 prosecu
tors went on strike after 10 of their colleagues were removed from their posts and 
seven were transferred after critkizing the prosecutor general's decision to h.llt 
90 corruption cases. seven of which involved .onner president allejas.4f1 The 
Public Prosecutors' Association organizcd a 38-day hunger strike in April 008 
to protest Attorney General Rosa's interference in their professional activities. 
They claimcd that senior officials in the Public Ministry pressured. threatened. 
and arbitrarily transferred several prosecutors while firing those with knowledge 
of higll-prohle corruption cascs ( 'ce Anticorruption and Transparency). \I 

Over thc past }O years. Honduras has undertaken several rdorms to return 
state security .i.lfces to civilian control as part of its transition from military rule 
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ro democracy. By 1999. the government had created a new civilian police force, 
implemented a new Organic Police Law. created units for internal police ac
coullt.lbility. and established CONADEH . The police ~orce has nearly doubled 
from 7,500 offlcer in 2005 to nearly 14,000 in 2008:12 However, there is little 
focus on preventative policing or investigations. and the increased manpower 
has arguably done little ro improve the security situation. In recent years, the 
infiltr.uion of the police ~orce by criminal networks has also become a cause for 
concern. 

The National Committee of Interior Security (CONASIN) allows for civil 
society and interinstitlltional participation in the development of policies and 
strategies ~or the national security apparatus. It consists of members of the judi
ci.H),. representatives of husiness and civil society groups, and CONADEH. 
However. in 2007 talks began to rdorm the role of ONASIN in the police 
~(}rce. with Zelaya claiming that the body negatively aHected the efficiency of 
security operations and inter~ered with the executive branch's control over the 
police. The Organic Police Law was consequently rdormed in 2008, stripping 
CONASIN of most of its functions and dfe tively reducing civilian oversight. 
The law also created a new investigative unit within the attorney general's o~l1ce. 
National Human Rights Commissioner Ramon Custodio has protested the re
~orms and spoken out against the potential danger of concentrating control of 
the police and limiting civil society participation in state security. 

Impunity ~or human rights violations committed by the security forces re
mains a problem. In 1993, Honduran law was modified ro allow military o~: 
ficials to be tried in civilian courts, but the military has continued to use its 
power ro thwart the justice process. A 2007 UN mission noted that there were 
still 129 open cases involving ~orced disappearances committed between 1981 
and 1989. It urged Honduras ro fully investigate these cases, but the govern
ment has yet ro do so. 1.1 There have been some investigations into more recent 
alleged abuses. In 2008, ~our policemen were found guilty of killing two mem
bers of the Environmentalist Movement of Olancho in 2006. Nevertheless, 
three of these men escaped from prison shortly after being sentenced and have 
yet to be ~ound. 

Honduras has made important advances in the protection of property rights, 
but en~orcement of contracts and the protection of property rights ~or rural and 
indigenous Hondurans are still areas of concern. Prior to 2004. when Congress 
enacted an overhaul of the property registration system, the process was inef
fective and indl1cient, and as recently as 2002 only 37 percent of properties in 
the capital were registered. according to the World Bank:1ol Honduras has also 
taken steps to improve the protection of intellectual property rights in accor
dance with the Dominican Republic-Central American Free Trade Agreement 
(DR-CAFTA) with the United States. These reforms have ~ocused on improving 
Honduras's business climate. but again, little progress has been made in protect
ing the property of indigenous communities (see Civil Liberties). 
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ANTICORRUPTION AND TRANSPARENCY 2.96 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 3.00 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 3.00 

EXISTENCE OF ANTICORRUPTION NORMS. STANDARDS. 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

3.00 

2.83 

Corruption is rampant in public institutions at all levels. from the executive 
branch ro local police precincts. In 2008, Transparency International ranked 
Iionduras 126 out of 180 countries in its Corruption Perceptions Index. 
Corruption is repeatedly cited in nationwide surveys as one o. the rop three 
problems .:lcing Honduras. and 95 percent of Hondurans surveyed find that 
levels of corruption are extremely high. I~ The problem is exacerbated by the 
poliricization of the judicial system and the media. which collude with corrupt 
clites to impede transparency and ensure an environment of impunity in which 
few cases of corruption reach the courts. Low levels of civil society participation 
and oversight also leave officials unaccountable .or irregular practices. although 
some organizations. such as C-Libre and the CNA, have emerged as leaders in 
the fight against graft. 

Bureaucr.nic obstacles in Honduras are substantial. and payments to public 
officials to expedite processing are common. Some 22 percent of respondents 
in a 2007 CN" survey on corruption said they had paid a hrihe at some point 
during their lives. while 10.4 percent reported paying a brihe within the last 
12 months. T hose receiving the bribes included the transit police and judges."'6 

Public officials are legally required to disclose their assets. bur the rules are 
nor eHectively en.orced. The CNA estimates the roll of corruption at nearly 2 
percentage points of Honduras's gross domestic product, or around US$I 00 mil
lion annually. It also allegedly reduces public spending hy about US$140 million 
annually and aHecrs US$30 million in investment every ye,lf. nor including .{If
eign direct investment. i - State activity in the economy is nor adequately regu
lated. and state enterprises such as the national telecommunications company. 
Hondurel, and National Electric Energy are plagued by mismanagement. Both 
enterprises nearly wem hankrupt .ollowing Zelaya's direct appointment of cro
nies to rop po itions. The Supreme Accounts Tribunal (TSC). which is respon
sible .or monitoring the financial discipline of state-owned enterprises and other 
state institlltions. has implicated Hondutel in various corruption scandals related 
ro misappropriation of fllllds. Hondutel officials have mo t recently been accllsed 
of accepting bribes from the international carrier LatinNode. iN 

Despite tremendous challenges. public officials have sought to create a 
legal framework to fight corruption and increase transparency in government. 
However. the high degree of politicization in public institutions has heen a sig
nificant barrier ro the effectiveness of adopted policies, and Honduras contin
ues to lack comprehensive <lnticorruption legislation. Government entities with 
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ancicorruption mandates include the TSC. which is responsible for auditing the 
fin;lllcial operations of a" state encities and institutions and initiating investi
gations into irregularities; the Public Prosecutor's Office against Corruption, 
which investigates corruption in the public administration; and CONADEH. 
At the local level, municipal commissioners and transparency commissions are 
responsible for combating corruption. However, these institutions are widely 
perceived to be ineffective. A CNA survey revealed rhat only 20.9 percent of 
Hondurans believed that the TSC was effectively fulfi"ing its mandate; the 
I1gures for the Public Prosecutor's Office against Corruption and CONADEH 
were 22.3 percent and 28.7 percent, respectively. 19 The CNA itself was origi
na"y composed of state agencies, civil society groups, and members of the pri
vate sector, but it became an independent civil society organization in 2005 and 
now plays an instrumental role in monitoring corruption in the country. 

Under Zelaya, government officials have been implicated in a number of 
high-profile corruption scandals, and cases of abuse of authority. fraud, and 
misappropriation of funds have abounded. Zelaya himself is currently being 
investigated for 120 cases of corruption amounting to the theft of over US$2.5 
million from the Central Bank of Honduras. ill In addition, during Zelaya's first 
year in ofhce, Health Minister Orizon Velasquez and Rosario Godoy, the direc
tor of the national children's board, were forced to resign after being accused of 
reducing debts owed to the government by a pharmaceutical company. In July 
2007, Ramiro Chacon, the Ilead of the Road Fund, was accused of committing 
irregularities in contracts, but he was subsequently offered the post of vice min 
ister in the Secretariat of Public Works, Housing, and Transport. Furthermore, 
Guillermo Seamman, former head of the Civil Aeronautical Authority, was de
tained in August 2008 for alleged abuse of authority related to his approval 
of 39 certifications for airline employees who had failed to complete the legal 
requirements. He was later released pending investigation. 

In terms of prosecutions and convictions, impunity remains the norm. 
Scandals that surfaced under past administrations have not been fully resolved. 
For example. former president Cillejas was acquitted of corruption charges 
in 2005. although the United States revoked his visa in 2006 citing the same 
charges, and the gasoline-smuggling and illegal-passport scandals thar surfaced 
during the administration of former president Ricardo Maduro were not fully 
inwstigated and prosecuted. According to the CNA's 2007 report, a mere 2.2 
percent of the 1,925 corruption cases heard by the Supreme Court between 
2002 and 2006 yielded a conviction. The lack of effective prosecution is partly 
the result of pervasive corruption within the judiciary itself. il However, the 
2008 hunger strike organized by public prose utors resulted in the reform of 
Article 25 in Honduras's Public Ministry law, allowing for the investigation 
and firing of the attorney general. 

Allegations of corruption receive substantial, albeit superficial, coverage in 
the country's media outlets. The CNA has noted a lack of thorough investiga
tive journalism and professionalism within the media, which tends to provide 
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sensationalist coverage of corruption scandals.\l In addition, the lack of eflec
tive whisrleblower protections, corruption among journalists, and a fear of go v
ernmem repris.lls all help to suppress reporting on corruptioll. H 

Hondur.ls's corruption problem extends to the education sector. A 2008 
report highlighted widespread abuse of power and mismanagement of filllds by 
headmasters, high rates of absenreeism among teachers . and rigged allocation 
of teaching posts, which combined to constitute yet another drain on the state 
budger.\·1 In addition, a 2007 UNESCO report revealed that "ghost teaLhers"
teachers who never existed or had left the school-represenred 5 percenr of the 
teachers' payroll in Honduras in 2000. 'S 

Public access to government information remains somewhat restricted. The 
annual hudget is suhmined to Congress for review but is not first made avail
able to the puhlic. Furthermore, expenditure accounring during the year re
mains rather opaque. As a result, Iionduras received a score of just II percent 
on the 2008 Open Budget Index. Sh Expenditure accounting is monitored by the 
TSC, but politicization and resource shortages within this institurion weaken 
its eHectiveness. In November 200G, Honduras adopted the Transparency and 
Access to Puhlic Information l.aw, establishing the Nationallnstirute for Access 
to Public Information as the official hody to facilitate citizen requests for infor
mation. The law has been criticized fi)r requiring that 10 years pass bdore a 
document can be declassified, and for allowing the purging of documents every 
five years. \- The institute is operational and is working with civil society orga
nizations to hold workshops on using the information now available. However, 
some experts warn that the institure has already been corrupted through the 
politicized selection of its administration. 

The awarding of state contracts remains problematic, and numerous cor
ruption scand.lls involving government contracts have surfaced in recent years. 
According to the 200 I Government Conrracting Law, public works conrracts val
ued at over US$53,000 must be awarded through public competitive bidding. [n 
addition, a 200G Competition Llw set up an enforcement commission to ensure 
that anticompetitive practices are eflectively discouraged. Nevertheless, in recent 
years the government has attempted to use "emergency siruation" arguments to 

support its use of noncompetitive procurement measures on hospit'll and airport 
projects. 5R The new Information Ll\v is meant to increase the transparency of the 
procuremem information system, but this is still a work in progress.59 

In a sign of growing public consciousness regarding corruption, nearly 30,000 
Hondurans took to the streets of Tegucigalpa in February 2007 to demand gov
ernment transparency. The anticorruption movement continued to gain mo
mentum in April 2008 with the hunger strike organized by public prosecurors. 
Le;lders of the strike claimed that the anorney general and his deputy had delib
erately refrained from investigating at least IG allegations of corruption against 
members of the political and business elite. While some dismissed the hunger 
strike .IS politically motivated, many observers argued that the highly publicized 
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and polemical strike achieved a great deal in raising public awareness on issues 
of corruption and impunity, and created demand for a culture of accountability 
in the country. 

RECOMMENDATIONS 

• The dlects of the newly estahlished NGO law should be evaluated to deter
mine whether it helps fo rmalize civil society associations. impedes organiz
ing in some are.ls of social interest, or limits performance of its mission by 
restricting access to funding. A revision of the law should he undertaken to 
.Iddress an)' negative eHeers. 

• An independent commission composed of media directors, journalists. 
and other experts should he established to assess the role of the media in 
Honduras's democracy, the challenges and constraints they face. and solu
tions to improve their perforrnance. 

• The government should focus on supporting reintegration programs to re
duce recidivism among former prisoners. as the growing size of Honduras's 
prison population will otherwise constitute a threat to society in the longer 
term. The state should also provide human rights training to prison guards 
and establish accountability and monitoring mechanisms. 

• The government should continue and enhance cooperation with the U.S. 
Coast Guard and other law enforcement agencies in the region to track and 
disrupt the activities of drug cartels. 
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INTRODUCTION' 

INDONESIA 
CAPITAL: Jakarta 
POPULATION: 243.3 million 
GNI PER CAPITA (ppp): $3.830 

SCORES 

ACCOUNTABILITY AND PUBLIC VOICE: 

CIVIL LIBERTIES: 

RULE OF LAW: 

ANTICORRUPTION AND TRANSPARENCY: 

2006 2010 

4.66 4.75 

3.66 3.58 

292 3.00 

2.56 2.90 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

Indonesia is both the world's largest Muslim-majority country and one of its 
most ethnically diverse. Home to approximately 230 million people, of whom 
more than 85 percent ~ollow Islam. there are almost as many Muslims living in 
Indonesia as in the entire Arabic-speaking world. The Sunni branch oflslam pre
dominates, while approximately one million Indonesians adhere to the Shia vari
ant. A signifiGl1lt number of Sufi communities also exist in the archipelago state. 

Indonesia is also the world's third largest democracy. after India and the 
United States. President Suharto's New Order regime, one of the most repres
sive dictatorsllips in Southeast Asia, collapsed in May 1998 after controlling 
Indonesian politics for more than 30 years. Since Suharto's downfall, the most 
dramatic reform initiative has been the introduction of an extensive regula
tory framework governing the conduct of executive and legislative elections. 
Based on the new system, three national legislative and presidential elections. as 
well as balloting in several hundred localities, have occurred throughout the last 
decade. Overall. elections in Indonesia are considered free and ~air. 

The quality of democracy remains low, however. Despite efforts by the cur
rent administration to strengthen good governance, graft remains endemic in all 
aspects of society, especially within the bureaucracy, and constitutes the most sig
nificant obstacle to reform. The rule of law is seriously undermined by rampant 
corruption in the judiciary and politically well-connected elites rarely flce conse
quences ~or abuses of power. Protection from torture is ineffective and impunity 
~or human rights abuses perpetrated by security forces and military personnel 
remains the norm. In short, corruption, collusion, and nepotism continue to 
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constitute the modus operandi of Indonesian politics. These are both a legacy 
of the Suharto era and the result of hasty decentrali7AItion provisions drafted 
under Suharto's vice president allli successor. B. J. Habibie . . Ind implemented hy 
Megawati Suk.trnopurri, who led the country from 200 I to 2004. 

Despite these enormous challenges. the country has managed nine years of 
positive economic growth. At the time of writing, it looked as though I ndonesi.1 
would end up heing "one of the few relatively bright spots around the world 
during this glob.11 recession. "2 Nonetheless. legal uncertainty, corruption . and 
rent seeking by Indonesian state officials continue to po e serious obstacles to 
good governance and economic prosperity in the long run. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

4.75 

5.00 

3 75 

5.67 

4.57 

The most immediately visihle change in Indonesian politics over the last 10 
years has been the implementation of executive and legislative elections at 
the national and subnational levels. Since 2004 elected government has been 
comprised of .1 direl.rIy elected president and vice president, a 550-member 
House of Representatives, and a senatc-like Regional Rcprescnt.ltives Assembly. 
Presidents, vice presidents, and legislators servc five-year terms, with thc formcr 
limited to two terms. Parli.lll1ents at the provincial, regency. and municipality 
levels are also elccted. Regents, mayors, and governors throughout thc archi
pelago are limited to two tcrms. 

Elections at evcry level ofgovcrnment were held in 2009. I n April, Indonesia 
conducted its third legislativc election of the post-Suharto era, while its second 
direct presidcntial election took place in July. Direct elections for regents and 
mayors werc held in 486 OUt of') I 0 regencics and municipalities, while guber
natorial elections were held in 15 out of:n provinccs between 2005 and 2008. 

In preparation felr the 2009 polls, the parliamcnt passed a series oflaws insti
tuting changes to the electoral framcwork. Though shortcomings remain, the 
amendments made the electoral systcm more transparent ;lIld accountable to 

thc citizenry. thercby deepening Indoncsian dcmocracy. The most important 
reform involved changes to the party list system, which rcsultcd from a Decem
ber 2008 decision by the Constitutional Court and suhsc(l"ent pass;lge of a/l 
amended version of the 2008 Legislativc Elcction Law. Thc 2004 generallcgisla
tive elcctions were h.Uied 011 an open-list proportiollal system in which voters 
selected a party and could (hen also selcct I of 10 ranked candidates listed for 
each part)'; in practicc, howevcr, postvore scat allocations almost always f()lIowed 
thc part}' ballot rallkillgs duc [0 the high threshold ncccssary [0 achieve a dircctly 
elected sear. Undcr the reformed system, priority is given [0 candidates who 
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achieve the highest number of votes, regardless of their position on the party list. 
This has shifted additional power to voters. as representatives are dependent on 
the electorate for their position rather than on party leaders, reducing intraparty 
horse-trading and corruption. 

The new law also amended a threshold rule according to which parties that 
f;.iled to win 3 percent of the vote obtained a seat but were not allowed to con
test future elections. Under the new law, only parties that win 2.5 percent of 
the national vote may occupy a parliamentary seat, but those failing to meet the 
threshold are free to contest future polls. Many observers saw this rdorm as a 
positive development that would reduce fragmentation in parliament without 
penalizing losing parties too harshly. I 

The 2008 Legislative Election Law also created an election oversight agency, 
Bawaslu, tasked with monitoring campaign and election rules violations; it pos
sesses increased powers compared to its predecessor, the Election Supervisory 
Committee. In October 2008, the parliament passed an amended Presidential 
Election Law stipulating that only parties or party coalitions that gain 20 per
cent of parliamentary seats or 25 percent of the national vote may nominate a 
presidential candidate. 

In April 2008, the parliament also passed revisions to the Regional Gover
nance L\\v, which regulates the election of regents, mayors, and governors. Many 
observers considered the revised bill a breakthrough in the institutionalization of 
democracy in Indonesia. The new law's primary amendment was to grant inde
pendent candidates the possibility of participating in subnational executive gov
ernment elections, thereby greatly increasing local government accountability. 
Previously, only political parties could nominate candidates; this contributed to 
heightened corruption and an uneven playing field as slots were granted to the 
highest-bidding candidates, to the disadvantage of popular aspirants who could 
not aA-ord a party nomination.4 

The new law also required incumbents in subnational executive elections to 
immediately resign from office on registering for reelection. In the past. officials 
could remain in office during their campaign, increasing the risk of diversion of 
state funds to campaign expenses. Unfortunately, in August 2008, the Consti
tutional Court scrapped the regulation that required incumbents to step down 
aner registering their candidacies. ~ 

Finally, authority for arbitrating disputes in subnational executive elections 
shifted from the Supreme Court to the Constitutional Court, which was pre
viously authorized only to adjudicate legislative and presidential elections.6 

Transferring authority for dispute resolution to the more widely respected Consti
tutional Court was widely seen as a positive step, as the Supreme Court had gen
erated controversy in its handling of past subnational executive elections. 

Despite its overall positive eA-ect on Indonesian democracy, several short
comings remain in the new regulatory framework . Some critics have raised 
concerns that the national parliamentary thresholds excessively favor large par
ties over small ones. At the regional level. the new law requires independent 
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candidates running in executi,'e elections to post an election bond and collect 
signatures from a minimum percentage of voters in the relevant district in order 
to run . The bill hmher discriminates against independent candidates hy requir
ing that they pay a fine of up to US$2.1 million should they withdraw their 
nomination after approval by the local general election commission. a sanction 
that party-nominated candidates do not bce. Some observers ~ear that such 
logistical and financial barriers may prove too costly and discourage otherwise 
viahle c.lI1didates from running. 

The 2008 General Election Law also requires parties to account ~or financial 
contributions from private individuals and companies. It subjects party finance 
records to independent audits. with sanctions ~or infractions. Achieving full 
compliance with and en.orcement of these regulations remains a problem. how
ever. and "money politics" remains widespread in Indonesian elections.' 

Though still wnsidered free and ~ilir. the quality of the 2009 elections was 
lower than in 2004. a decline some observers attributed to reduced logistical 
suppOrt from ~oreign donors. H M ill ions of voters were unregistered. distribution 
of voting materials to polling stations was chaotic. and election offit:i ;lls were 
inadequately trained. In total, over 1.000 electoral violations were recorded. 
twice the number reporred in 2004." The General Election Commission certi
fied 68 organizations to monitor the elections. while granting permission to 
eight intern.ltional survey institutes to conduct "<Juick counts" at a sample of 
hallot stations. Ilowever. the actual number of observers deployed to the ap
proximately 500.000 polling station was lower than in 2004, casting doubts 
on the degree of oversight of the elections. lo Vote rigging occurred but was 
not widespread or systematic. while some incidents of voter intimidation and 
booth capture were reported. mainly in Aceh. 11 Incidents of election-related 
violence occurred only rarely and adversaries chose to solve disputes through 
institutional means. including via hundreds of lawsuits suhmitted to the 
Constitutional Court. 12 

Despite such shortcomings. the 2009 general elections were considered free 
and ~air. and it is unlikely that the will of voters was severely distorted. The 38 
parties that proved a nationwide presence and success~lllly registered had e'lual 
c,lIllpaigning opportunities. With the exception ofIslamic parties. however. this 
pluralism of parties does not reAect a diversity of competing ideologies or pol
icy options. Indonesian politic remains highly personalized. with most parties 
linked to well -known politicians and little <..ampaigning based on programmatic 
pladorms.1 I 

Only 9 of the 38 parries collected sufficient votes to pass the parliamentary 
threshold. The Democratic Party (PO) of incumbent president Susilo Bambang 
Yudhoyollo W.IS the clear winner. garnering 21 percent of the vote (143 seats) 
and tripling its showing ~rom 2004 . The Golk.1f party. the backbone of tOflner 
dictator Suh.trto·s regime, callie in second with 14.45 percent (I O'i seats). con
tinuing a pattan of declining supporr for the part)' with each successive elec
tion. The Indonesian Democratic Party-Struggle (PDI-P), which won rhe 1999 
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elections. came in third in 2009. collecting 14.3 percent of the vote (97 sears). 
Mosr significantly. Islamic polirical pardes sutl"ered subsranriallosses with rheir 
share of rhe vore waning from 32 percem in 2004 ro 24 percent in 2009. The 
Prosperous Justice Pany (PKS) was rhe only Islamic pany ro achieve a modesr 
increase; nonerheless. its 7.88 percenr of rhe vore (54 sears) was far below rhe 
15- 20 percenr ir had anricipared. The fragmenrarion of Islamic aurhoriry, low 
pany cohesion. and recem insciwrional rdorms h,we rogerher gready dimin
ished the chances for political Isla(\1 to become a significant force in national 
Indonesian politics in the near til£llre. I

" President Yudhoyono won the July 
2009 presidential elections with more than 60 percent of the vote. 

In keeping with rhe pattern following the 2004 contest, most parties entered 
the cabinet following the 2009 elecrions. During Yudhoyono's nrsr rerm, nearly 
all panies eventually were given cabinet posrs. leaving the PDI-P as the only 
true opposirion party. Formation of the government following rhe 2009 bal
loting followed a similar paftern, with six of the nine parties represenred in 
the parliamem-whose members account for rhree-founhs of all parliamemary 
seats-also joining the cabinet. This arrangement reflects a general tendency 
toward party collusion. which undermines accountability. For insrance, Golkar 
officially opposed Presidem Yudhoyono's reelection yet joined the cabinet fol
lowing his vicrorr-

Elections of regenrs, mayors, and governors held since 2005 have suflered 
from sporadic incidents of vote rigging and orher irregularides. Election author
ities have ordered recollnts or re-votes in several subnarional entides in recent 
years. Postelection violence has been limited. even in conflict-prone regions 
like Maluku. Central Sulawesi, and Central Kalimantan. The few outbreaks 
of violence have primarily targeted local electoral commissions and typically 
died down quickly.'5 Assassinations of candidates, nor uncommon in other 
Sourheast Asian democracies. are unknown in Indonesia. 

Although the principle of separation of powers is entrenched in the constitu
cion. Indonesia's record of applying checks and balances has been mixed. While 
parliamenrarians voice fierce criticism of the executive branch- including via 
censure motions against the president-the fragmented national parliament has 
limired capacity to effectively moniror the administration. 16 Moreover, as legis
lators have abused legislative review to extort bribes from government officials, 
new regulations have been implemented that limit legislative oversight func
dons. The 2004 Regional Governance Law, for example. stripped local parlia
ments of their ability ro impeach rhe regent, appoint regional secretaries, and 
screen elecroral candidates. Ii 

The Consdrudonal Coun has repearedly ruled againsr rhe government since 
irs esrablishmem in 2003. Nevenheless. irs abiliry to enforce executive accounr
abiliry throughout the cOlllmy remains lim ired as ir is confined to reviewing 
laws passed by the national parliament. Regional legislation and regulations 
adopted by national or regional governments are subject ro review by rhe less 
authoritative Supreme COlln. IR 
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Civil service incentive structures remain largely unchlll1ged from tile Sullarto 
era. A lack of coordination among overl.\pping national ministries, as well as 
between central and local .lUtllorities, in the hiring and firing of public per
sonnel further lowers efficiency and incre.lses opportunities for corruption. I" 
Some ministries Il.Ive succeeded in introducing modest rdorms. The Ministry 
of Pinance. rile Stare Audit Agency • • lIld rhe Supreme oun have implemented 
merir- and performance-hased salaries as well as a more open and filir promo
tion track. Such rdorms aHeLl only 2 percent of the civil service, however, 
which continues to be characterized by a lack of transparency, scant use of merir 
in determining promotions, and strong job security. 

Indonesia's democratic tr<lnsitioll has significantly widened the space for 
civil society. Civic groups frequently comment on pending legisl.ltion. occa
sionally with some eHect. The Anti-Pornography bill, passed in October 2008. 
was delayed for almost a year and significantly weakened following civil society 
opposition. Overall, however. civil society in Indonesia is weakly developed and 
civic groups' ahility to inAuence the legislative process remains limited. 

Legal impediments for civic orgilllizations have increased in recent years. In 
December 2008. the Ministry of Home AtElirs issued a regulation enforcing 
a provision of the 198') Civil Society Organization Law that requires nongov
ernmental organizations (NGOs) to obtain government approval for assistance 
received from ahroad. The law empowers the government to freeze the leader
ship boards of NGOs that violate the statute. As 90 percent of the country's 
approximately 13.500 registered NGOs receive foreign funding, the new regula
tion adds a significant administrative burden on both the government and civil 
society. while raising fears that it could be abused to punish government critics. 211 

Pending legislation that would alllend the 1985 law to protect against money 
laundering and terrorist financing through NGOs could produce further bar
riers to civil society activity. significantly threatening its vibr.lncy and capacity. 

Indonesia is home to a large number ofindependent media outlets that oHer 
a diversity of perspectives. The private print media has grown from under 300 
publications in 1998 to over 800 in 2008. Although fear of legal har;lssmenr 
remains a key obstacle to free expression, a series of landmark Constitutional 
Coun decisions since 2006 have enhanced protection of media freedom. In two 
rulings in December 2006 and July 2007. the Constitutional Court struck down 
passages in the Criminal Code that had allowed punishment for slander against 
the governmenr. lI In December 2008. Harilin Tumpa, the acting chief justice 
of the Supreme Court. issued a circular that urged judges to treat allmediil cases 
under the Illore liberal press law rather than the criminal codeY In April 2009, 
the court cleared Tim/' magazine of detillning f(nmer President Suharto. 

In February 2009. the Constitutional Court also struck down ilrticles in 
the Legislati\·e Election Law. arguing that they contradicted constitutional free 
speech guar.tntees. The articles required media outlets to provide equal adver
tising space to ,III c,lIldidates and en"bled d government body to withdraw the 
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publishing license of any media organi1.iltion failing to publish "fair and bal
anced reports" on political parties.2.' 

Despite these positive developments, legal impediments to free expression 
remain. The criminal code is still frequently applied to jail journalists for def
am,llion, while passages of the Presidential Election Law and the Public In
~ormation Law are also restrictive. The Electronic Transaction and In~ormation 
Law (ITE), passed in 2008, sanctions up to six years imprisonment and hnes 
of up to US$95,000 tor individuals ~ound to have electronically disseminated 
intormation deemed insulting or detillnatory. Although the number of detained 
journalists has decreased, several have faced trials or been jailed in recent years 
b,lsed on these laws.2I Meanwhile, the government retains the authority to issue 
and revoke licenses .or broadcast media, as well as to block local outlets from 
directly rel'lying news programs by ~oreign providers. 1, 

Journalists in Indonesia also ~ace physical and other forms of intimidation. 
In 2008, the Legal Aid Institute ~or the Press reported 25 cases of physical 
abuse and 27 Cdses of intimid,ltion directed against journalists.2(. Such violence 
is rarely investigated. although many perpetrators are reportedly supporters of 
candidates in regional elections, gO\'ernment agents, police officers, or members 
of the Indonesian military. Other threats to press freedom derive from powerful 
private and corporate interests, who lise defamation laws to restrict investigative 
reponing and, in some localities, ~orm a corrupt nexus with state officials that 
can contribute to violence. 

Freedom of expression continues to be restricted in conflict zones and areas 
with a history of separatist movements. According to Amnesty International, at 
least 152 people were arrested in the regions of Maluku and Papua during 2007 
and 2008 for activities related to mising flags that symbolized regional indepen
dence; several were subsequently sentenced to prison.17 

The internet was accessed in 2008 by 25 million people, or 10.5 percent 
of the population. While there are no notable restrictions on accessing con
tent. the ITE law has been used to prosecute civilians who express criticism 
of the government or other powerflll actors via electronic media. In 2009, a 
Jakarta housewife named Prita Mulyasari was fined and arrested on defamation 
charges under the law ~()r having criticized a private hospital ~or malpractice in 
an e-mail message th,1l was later made public. 
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While protection of civil liherties klS advanced markedly since the Suliarto 
er.l. torture and other rights abuses remain widespread . Legal provisions in the 
existing and draft revised criminal procedure codes do not suHlciently guard 
against torture and other ill-treatment. Members of the security .orces regularly 
go unpunished .or human rights violations, and torture of suspects in custody 

remains routine. The death penalty and caning continue to be applied. with 10 
people executed in 2008. 

Conditions in prisons and detention t;lCilities are dismal. Overcrowding. 
poor s;lIlitation, and inadequate access to medical care are pervasive. The pemll 
code does not require the authorities to bring detainees bdore a judge or other 
judicial oft-icer without delay. As a result. individuals may be detained .or 

months without being aHorded judicial review. 2H 

Harassment of peacdlll political activists continues to occur. In October 
2009. the Indonesian I-Iuman Rights Commission (Komnas HAM) reported 
that human rights ddenders in Indonesia are increasingly being reported to the 
police. accused of lies. debmation. and criminal acts.1

" According to Amnesry 
International. 32 people were jailcd or detained .or peacdlilly expressing their 
views during 2008. III 

Despite such challenges. Indonesian <lutilOrities responded to terrorist at
tacks in recent years in an evenhanded and eHenive manner. The government 
has avoided the temptation of detaining Isla mists without tri.ll and instead pros
ecuted them by law. while implementing programs aimed at deradicalizing SllS

pects. At the same time. the government has taken dlective me.lsures to protect 
citizens from tllfther attacks. Leading mcmhers of terrorist groups have been 
killed and scores incarcerated tor their involvement in attacks. Radical Islamic 
groups staged no large-scale attacks .or several years. until a series of bombings 
occurred in Jakarta in July 2009. Witllin months. alleged mastermind Noordin 
Muhammad Top and other leading figures in his organization were killed. while 
other perpetrators were arrested quickly. As such. the political and economic 
impact of the bombings has been minor . .ll Nonetheless. the government has 
introduced some counterterrorism measures that risk undermining civil liber
ties. Following the July 2009 bombings. the Yudhoyono administration pro
posed extending the limit .()r holding suspects without charge from seven days 
to two years. with the possibility of renewal .l1r an unlimited period. 

Impunity tor police and military officers involved in torture and other 11lI
man rights violations remains the norm. According to Amnesty International. 
"Indonesia lacks an eHective. independent and impartial mechanism to receive 
complaints and conduct investigations into allegations of torture. ".I! Citizens 
may submit complaints of torture to the police or the military. though t"is 
occurs only rarely due to the low reputation of both institutions' redress mecha
nisms. In 200e;. a National Police ollllllission (Kolllpoinas) was established 
and tasked with investigating allegations of abuse. Its impact has been minimal. 
however. and in June 2008 the COlli III is ion publicly admitted that it had .~liled 



INDONESIA 281 

to improve police performance because of a weak mandate. including a lack of 
authority to investigate and detain suspected abusers. 1.1 

With respect to external oversight. the independence and capacity ofKomnas 
HAM is severely hindered by limited resources and a weak mandate. The inabil
ity to identify and prosecute the culprits behind the 2004 poisoning of human 
rights lawyer Munir Said Thalib is a prominent example of the impunity that 
prevails in cases of rights violations. Muchdi Purwopranjono. a senior intelli
gence official . was acquitted of the murder in December 2008 following a trial 
in which multiple witnesses retracted previolls incriminating statements. appar
ently due to fear of reprisal. H 

Though Indonesia is safer than many developing countries. crime remains a 
seriolls problem. especially in urban areas such as Jakarta. Medan. and Surabaya. 
Pickpocketing and other forms of robbery are common, while armed carjacking. 
vehicle theft. and nonviolent residential break-ins also occur. Crimes commit
ted by priv,ne actors closely affiliated with ruling elites regularly go unpunished 
or are treated with lenience. Nonetheless. the most significant criminal actions 
affecting ordinary Indonesians remain those involving state actors, including 
pred'itory taxes. bribe solicitation. and police harassment. 

The threat of human trafncking differs from region to region and is worst in 
provinces with conveniently located ports. The East Java Children's Protection 
Agency estimates that at least 100.000 women and child victims of trafficking 
annually pass through East Java province alone . .l; In response. the government 
passed a strong antitrafncking law in 2007 that aims to improve law enforce
ment and public awareness of the issue. Measures taken to safeguard citizens' 
rights beyond Indonesia's borders have not offered adequate protection. A 
memomndum of understanding with Malaysia explicitly endorsed the right 
of Malaysian employers to hold the passports of Indonesian workers, a tactic 
widely seen as facilitating exploitation. 16 

Women are guaranteed equality under the Indonesian constitution. and 
the government has committed to formulating policies that counter violence 
against women and discrimination in the workplace. Since 2005, the minister 
for women's empowerment, Meutia Farida Hatta Swasono, has helped institute 
regulations to improve women's rights, including ensuring gender sensitivity 
in the National Strategy for Poverty Alleviation. f.1cilitating women's access to 
credit, and improving female education:'- In April 2008. the parliament passed 
a bill establishing a quota of 30 percent for women's participation as candidates 
.lIld board members in all political parties. Despite initial concerns voiced by 
women's rights organizations that the new party-list system would be detrimen
tal to female representation, the 2009 legislative elections resulted in election of 
the largest number of female parliamentarians to date. 

Nevertheless, serious challenges remain; in 2006, Indonesia ranked 68th out 
of 1 15 countries in the global gender gap index. ls Multiple laws and regulations 
discriminate against women in such spheres as family, marriage. divorce. land 
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ownership, and inheritance. Indonesian women are required to obtain their hus
band's consent for certain actions, including applying for a passport and under
going sterilization or abortion. I n recent years, Sharia-inspired bylaws have been 
adopted in some districts that infringe on women's constitutional rights. Mostly 
implemented by secular parties in order to bolster their political machines.'" the 
restrictions imposed include limits on women's mobility at night and regula
tion of female dress. In November 2008, the national parliament also adopted 
a controversial antipornography law. imposing restrictions on certJin forms of 
dance. traditional dress, and depiction of nudity in art. While it is premature to 
gauge its fi.11I impact, several women have subsequently been :Irrested in Jakarta 
under the new law. III 

Discrimination in employment remains institution.llized. with women's 
participation in the labor fi)fce dampened by such factors as lack of education, 
discrimination in wages and promotions, harassment in the workplace, and 
societal expectations related to balancing work and family life. Women receive 
roughly 20 percent lower wages than men fin similar work. Although regula
tions forbid discrimination based on gender, women continue to encounter bias 
in civil service hiring and promotions:" 

Indonesia is one of the most ethnically diverse countries in the world: 42 
percent of the population is Javanese and 15 percent Sundanese, while the re
maining 4.~ percent are divided among some 300 other ethnic groups:'2 The 
country's national motto is Bhill/uk'l tll1lt..~fll ikfl, or "Unity in Diversity." 
Indonesia ratified the International Convention on the Elimination of All 
Forms of Discrimination in 1999. In October 2008, the parliament adopted an 
antidiscrimin,ltion law:iI Nevertheless. ethnic discrimination persists and mem
bers of sOllle minority groups encounter difficulties obtaining identity cards 
and other personal documents from the government bureaucracy. 11 

Religious freedolll has expanded since the end of the New Order and Indo
nesia officially recognizes Islam. Protestantism, Roman Catholicism, Hindu
ism, Buddhism, and ConfllCianism. Nevertheless, concerns have arisen in 
recent years over rising religious intolerance and the government's bilure to 
respond effectively. This is especially true in the case of groups deemed heretical 
by mainstream Islamic authorities;''; particularly the Ahmadi}':lh, a heterodox 
Islamic group with 400.000 Indonesian followers, which Ius been the focus of 
attacks since 2002. Under pressure from influential Muslim organizations, in 
June 2008 the national government issued a decree that warned Ahmadiyah 
against propagating its tenets in public. Some local authorities. however. have 
used rhe decree to justify outright hans on cert:1in sects. in violation of the 
Indonesian constitution. 16 In April 2008, Ahmad Mossadeq, head ofa new sect 
called AI Qiyadah AI Islami}'.IIl, was sentenced to four years in prison for sul
lying religion. In tot,ll. tile Wahid Institute in Jakarra identified 232 instances 
during 2008 where individu,lls or groups. mostly radical Islamic ones. tried 
(0 force their beliefs on others through legislation or ,·iolence. an 18 percent 
il1l:re.lse compared to 2007. ,-
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Similarly, as of 2007, approximately 52 out of 510 regencies and munici
palities in Indonesia had adopted Sharia-inspired bylaws." R Most of the bylaws 
regulate Islamic knowledge and practices such .IS Quran reading ability for 
public servants, Muslim dress codes, and the collection of alms (ZIlkat).'" In 
September 2009, the parliament in Aceh province issued a bylaw endorsing 
stoning to death as punishment ~or adultery and caning .or homosexual
ity.~(1 In September 2008, the newly elected Constitutional Court chief jus
tice, Mohammad Mahfud, declared the bylaws unconstitutional and a threat 
to national integrity. Nevertheless, Indonesia's political and legal environment 
renders revocation of the bylaws difficult, leaving most in place once adopted. 

Disabled people, constituting approximately 10 percent of the population, 
face discrimination in various aspects of IHe, including education,51 political 
participation, and employment. Draft legislation on the composition oflegisla
tive bodies stipulates that parliamentary candidates and other elected oHicials 
should be able to read and write in the Roman alphabet, thereby discriminating 
against the blind. ~ l 

Indonesian workers have the right to join independent unions, bargain col
lectively, and, except for civil servants. stage strikes. Government enforcement 
of minimum wage and other labor laws remains weak, however. Only 10 per
cent of workers in the formal sector are union members. while domestic work
ers- estimated to number 2.6 million-are currently excluded from coverage 
by Indonesian labor laws. Security forces regularly intervene in labor disputes. 
In December 2008. at least nine people were injured and several hospitalized 
when police forcibly dispersed approximately 15.000 members of the Fed
eration of Indonesian Metal Workers' Union (FSPMI) who demanded a wage 
increase in demonstrations in Batam.~J 

Freedom of assembly is guaranteed under Indonesia's constitution. Demon
strations and rallies have become a popular means for expressing discontent with 
the government since Suharto's fall. Nevertheless, the right to protest is applied 
unequally across tIle country, and in conAict regions such as Aceh or Papua 
oHicial permission for demonstrations is often rehlsed. According to Amnesty 
International. the situation in Papua and Maluku continued to deteriorate in 
2008. 51 In March 2009, the government detained .our Dutch journalists ~or 
covering a demonstration in Papua that was held without a permit.5~ In other 
regions, public protests have on occasion been met with excessive force. Members 
of the police and the military involved in such clashes often go unpunished. 
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The Indonesian legal system is a civil law system based on Dutch, French, and 
(.erman models. Judicial candidates are proposed by the Judicial omnllSSlon 
(JC) (0 the national parliamem for approval and then confirmed by the presi
demo Nine judges comprise the Constiwtional Court, three of whom are nomi
nated by the Supreme Court, three by the national parliamenr, and three by the 
president. In recenr years, the Constitutional Court has cominually asserted its 
independence, issuing multiple decisions on controversial and importJnt issues. 
Partly as a result, it has been exposed (0 criticism from a variety of political 
actors, including leaders of major political parties and prominenr members of 
civil society. 

Despite efforts by the Yudho),ono administration to introduce reform mea
sures, low judicial standards and lax enforcemenr cominue to characterize the 
Indonesian justice system. Direct intervention by the central government in 
judicial afElirs is increasingly rare. but executive interference at lower levels of 
authority remains common, fiICilitated by endemic corruption within the legal 
system. In a comprehensive national survey conducted by the governmenr's 
Corruption Eradication Commission (KPK). the judiciary ranked among the 
lowest-rated state enrities regarding degree ofcorruption.~h 

Vested interests within the judiciary have also managed to resist reform cf: 
forts. A telling example surrounded the establishment of the independent JC 
in 2001 with a mandate to investigate misconduct in the judiciary <lnd propose 
<lppoinrmenrs to the Supreme Court . After the JC recommended investigations 
of 13 Supreme Court judges for potential wrongdoing in February 2006, the 
court asked the Constitutional Court to curtail the cOlllmission's investigatory 
powers. The Constitutional Court complied, stripping the JC of its authority 
to levy sanctions against judges ,tIld court ofncials. Inste .• d, the JC now issues 
recommendations to rhe Supreme Court for possible sanctions, a procedure of 
limited etlcctiveness. In March 2008. the JC examined 212 cases and recom
mended 27 to the Supreme Court for follow-up, but the latter failed (0 scruti
nize a single case." 

Responsibility for appoiming judges (0 the Supreme Court has shifted from 
the .IC to the national parliament, opening the door (0 increased politiciZ<ltion 
of the judiciary.~H Harinn Tump •• , one of the above-reterem.ed judges initially 
idenrined for investigation, was appointed chief justice of the Supreme Court in 
early 2009. The tensions related to rhe JC have significantly lowered the possibil 
iry of creating a fair, clean, and transparenr judiciary even as Indonesia's judiciary 
recently ranked last in a survey of 12 Asian coumries by the Hong Kong- based 
Political and Economic Risk Consultancy. Its report noted that the judiciary is 
"one of Indonesia's weakest and most controversial institutions and many con
sider the poor enforcement of laws to be rhe counrry's number one problem. "~q 

The low quality of legal training also conrribures to poor judicial perfor
mance. and no signincant efforts exist (0 reform the system. Due to low salaries, 
instructors at many Indonesian law schools prioritize advising governmental 
and nongovernmental agencies over teaching. A weak career developmenr 
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system, including low pay and inadequate pensions, also contributes to the low 
integrity and quality of many Indonesian judges. To date, only minor reforms 
have been implemented to improve the situation. In April 2008, President 
Yudhoyono issued a presidential regulation creating a new stipend that ensures 
adequate take-home pay for judicial employees if their performance meets cer
t;lin criteria. A lack of adequate instruments for assessing judicial performance 
and qu.llity limits the potential eHectiveness of this initiative. In addition, com
pliance with judicial decisions by other branches is inconsistent due to cultural, 
economic, political. and legal factors as well as weak enforcemelH mechanisms. 

Prosecutorial functions are conducted under the authority of the Jakarta
based attorney general. A weak regulatory framework, noncompliance by politi
cal parties and law enforcement ofncers, and limited resources pose challenges 
to prosecutorial independence. In recent years, the attorney general's office itself 
has suHered from chronic mismanagement and questionable decision making, 
particularly with regard to combating corruption within the judicial system. In 
early 2009, Attorney General Hendarman Supandji provided strategic posts to 
two senior prosecutors who were implicated in a bribery scandal in 2008 . 

The Indonesian legal system grants accused criminals the presumption of 
innocence. In practice, this has not always been upheld in the context of coun
terterrorism and anticorruption measures. Critics have accused the Indonesian 
police, for example, of charging certain individuals with links to terrorist orga
nizations without suHlcient supporting evidence.{,O Although hearings are gen
erally public, fairness, impartiality, and timeliness are often lacking. It can take 
months for prisoners to be brought before a judge. The criminal procedure code 
guarantees the right to be assisted by counsel, but access to legal support and 
the judicial system in general remain beyond the reach of many Indonesians. 
According to recent estimates , only 10- 17 percent of poor I ndonesians have the 
ability (0 bring their cases to the courtS.61 The "morality police" established in 
Aceh in 2005 have undermined due process rights in the province. As the unit's 
jurisdiction remains undenned and its supervision by state institutions lacking, 
individuals detained by its agents may be deprived of fundamental safeguards. 

The Indonesian military of 2009 looks very different from the one presided 
over by former president Suharro during the New Order. The executive arm of 
the civilian government has been strengthened, and the visibility of the mili
tary in Indonesian politics has diminished significantly. With each successive 
election, the military's ability to influence the outcome has contracted, even 
as some former members run for ofnce, mostly in subnational elections. The 
military lacks influence and resources to control substantial numbers of vot
ers,r.l and military support for intervention in the political process continues to 
subside. The percentage of governors with a military background has dropped 
from around 50 percent in 1998 to 12 percent in 2009.61 

I n recent years, civilian authorities have made impressive progress in in
creasing democratic control over the military, stripping it of its vast powers, 
and removing its representation in parliament. One important factor was the 
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successful 2005 peace agreemelll forged between the government .Ind the 
separatist rebel movemelH in Aceh. which nullified the pretext of "preventing 
national disinregration" that had been used (0 justil)· the military's political 
autonomy. Another Yudhoyono administration initiative involves overseeing 
the military's withdrawal from hundreds of military-run businesses. a process 
governed by a 2004 decree requiring the military (0 withdr.lw from all business 
.lctivity by 2009.'" Although the directive has been implemented (0 a degree 
that was previously unim'lginable, the military has retained signific:lnr alterna
tive sources of income. In 2008, the defense minister estimated that approxi
mately 30 percent of the military's budget was raised from oH~budget sources. 
These include a growing number of informal-and sometimes illegal-eco
nomic activities,'" such as illegal mining, illegal logging, racketeering, gambling 
operations, .tnd prostitUlion rings, as well as contracting security services out for 
the protection of drug tmfhckers or private enterprisesY' The milirary's access 
to such large amounts of funding ourside its formal budget has enabled ir to 
maintain a measure of autonomy from democratic civilian control, despite the 
erosion of its institutional powers and fimnal business activity. 

The military has thus successfully resisted certain reform measures, includ
ing eH(lrts to hold its members accountable f(lr crimes or (0 force it to relin
quish a territorial command structure that still reaches down (0 the village 
level. Under Indonesian law, members of the military are to be tried in civilian 
comrs for nonmilitary crimes. However. in 2006, Defense Minister Juwono 
Sudarsono rejected civilian jurisdiction. claiming it could compromise military 
interests and national security.'" Although there were a number of cases under 
the Yudhoyono administration in which members of the police and the military 
were held accountable for corruption/·R such instances are exceptions and there 
is no indication that the issue is being addressed systematically. Military tribu
nals have frequently oHered lenient rreatmelH (0 military personnel accused of 
human rights abuses, thereby fostering a culture of impunity. c." 

Indonesian law protects the right of every citizen to own property, though 
foreigners are not permitted to own land. Various eflorrs have been made in re
cent years to expand property rights protections for both foreigners and locals. 
In March 2007, legislation was passed (0 reduce red tape and strengthen prop
erty Iaws.-n The 2006 establishmenr of a ministerial-level task force and em
powerment of commercial courts to issue seizure orders related to violations 
of intellectual properry rights (lPR) have strengthened IPR protection: 1 The 
extent to which such laws will be eHectively enforced remains to be seen, how
ever. Corruption and weak capacity in the judiciary, including within commer
cial courts, hinder the provision of adequate legal recourse related to property 
disputes. and internationally binding contracts are frequently disregarded.n In 
a setback to economic rdorm. the ConstitlHional Court in March 2008 struck 
down extemled land lease tenures, a chief attribute of the 2007 investment law, 
arguing that the le,lses violated tlte 1960 Agrarian Law.- ' 
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En~orcement of property rights ~or indigenous and rural communities re
mains equally weak. Business interests close to the ruling elites frequently ignore 
ind igenolls property rights, with mining and forest rights among the sectors 
in which conflict is common: ' Agricultural land is often claimed by multiple 
owners; with a corrupt judiciary and poor land ownership database. there are 
~ew avenues ~or arbitrating such disputes. Thus. as of mid-2009. thousands of 
unresolved land conflicts- including between local communities and govern
ment entities like the military- continue to resulr in violent clashes: s 
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Despire progressive governmenr effortS to combat graft. including hundreds 
of arrests in recent years. corruption remains endemic in Indonesia. Among 
the key causes of corruption are rhe government's considerable involvement 
in the economy and weak en~orcemenr of anricorruption rules. including con
Aiu of interest standards intended to counrer the firmly entrenched culture of 
bureaucratic corruption molded during the Suharto era. 

In 2007. Indonesia ranked below all major economies in the region excepr 
the Philippines on the ease of doing business.7

(. The Yudhoyono administra
rion has implemented reforms aimed ar curbing red tape. some of which have 
shown posirive results. Obtaining construction licenses has become easier and 
in \'estor protection has improved. Credit informarion management has become 
more transparent. and the number of days needed ro open a business has been 
reduced.-- Nevertheless. corruprion remains widespread at all levels of the 
bureaucracy. In state-run hospitals. ~or example. sta~f frequently bolster their 
sal.Hies by accepting commissions ~or prescriptions or blackmailing patients. i8 

A public service bill. which will expand the power of the ombudsman and 
aurhorize local regions to establish citizens committees to monitor the provision 
of public services. was adopted in late 2009. after three years of deliberation. Ir 
remains ro be seen whether the law will be successfully implemented. Moreover. 
excessive regulations increased at the local level following decentralization in 
200 I ; a survey conducted in 2008 estimated that around 30 percent of all local 
regulations were predatory in narure and an impedimenr to investmenr.79 

The Indonesian government is involved in running over 150 state-owned 
enterprises (SOEs) . It also administers prices on basic goods such as fuel. rice. 
and electricity. Regulatory procedures in such enterprises do not sufficiently dis
courage graft, while the practice of' officials fulfilling dual roles in government 
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and business hicili(;lte corruption. A number of ministerial personnel, including 
high-level bureaucrats and presidential aides, serve simultaneously as commis
sioners of SOEs or private companies. Although the KPK has begun to look 
into the issue, the practice remains widely accepted. The operations of many 
SOEs remain opaque, and the foinancial Institution Supervisory Agency often 
tilils to entorce requirements ti.lr submission of financial reports.NO The 2008 
Openness of Public Intormation Law placed some obligations on SOEs but 
tililed to require them to grant inlormation requests at a level of det:lil sutlicient 
to ensure transparency.HI In a promising development, in May 2009, the direc
tor of Pert am in. I. the state oil company, pledged to join the Extractive Industries 
Transparency Initiative (EITI) and inrroduce codes of conduct , blacklists of 

problematic vendors, and whisrleblower protection progr.ulls.R
! Senior public 

servants and agency heads are required by law to declare their assets and coop
erate with the KPK. Sudl declarations remain poorly verified, however, due to 

inadequate human resources and tlnancialmanagement support. 
Widespread arbitrary ,lIId predatory tax collection, especially at the subna

tiona I level. poses a signil1canr problem. The State Audit Agency estimated that 
embezzled tax proceeds reached US$I billion between 2005 and 2007."·1 In re
sponse, the government has made substantial cHorts to rdorm tax ollection. It 
has introduced modern compliance systems, revamped the Directorate General 
of ·1;lxation. and passed a tax procedure law in 2008. The new regional taxation 
law adopted in 1.lte 2009 detlnes a list of taxes that subnational governmenrs are 
allowed to collect, while setting minimum and maximum rates Ii.l( each type of 
tax. The degree to which the law will be enti.)rccd remains to be seen.S

'
1 

There are several independent investigative and auditing bodies in Indonesia . 
The Ombudsman Commission. created in 2000 by a presidential regulation, 
processes complaints about the quality of public services. In practice. it has been 
less dfective than many had hoped due to a lack of government funding and 
support.8

\ The Supreme Audit Agency (BPK). with oftlces in every province, 

supervises the state budget. It is independent. with its head elected by its mem
bers in order to avoid the appointment of government cronies. Although the 
BPK has addressed numerous cases of misconduct in recent years,K" some of its 
members have themselves been investigated tor corruption . 

The KPK is considered tlte mOSl eHective investigalive body in Indonesia 
and has delivered a number of ltigh-prol1le convictions, including governors and 
general election commissioners. hs overall inAuellce over corrupt practices in the 
country remains reldtively modest. however. as it handles ollly between 12 alld 30 
percent of all wrruption cases.w The hulk of cases are handled by prosectltori.11 
oHices across tlte country. In M.I), 2009. tlte KPK's head was arresled 011 murder 
alld racketeering charges, lltough this had less of a neg.ltive impact on public 
perception of tlte body th,1I\ expeLled.KR Instead, tollowing crilicism that it was 
becoming "too dssertive," parricul.lrly in its pursuit of high-level politicians and 
bureaucr:lts, dIe nalion.11 parli.lmelll passed an Anti-Corruption Court Law in 
September 2009 lhat signillcalllly weakened tlte KPK. T he new law audlOrizes 
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the heads of regular courts to alter the composition of judicial panels on the 
Ami-Corruption Court. Career judges, rather than ad hoc ones, may comprise 
the majority of such panels in the fUture, a change many observers view as a step 
backwards. Previously, such panels consisted predominantly of ad hoc judges, 
percei\'ed as more independent because of their recruitment from outside the 
gr.tft-ridden Indonesian judiciary.Sq 

I n recent years, this set of agencies has frequently prosecuted public officials 
for abuse of power, including a ~ormer ambassador and other high-ranking offi
cials."o Courts have also upheld jail sentences for prominent individuals con
victed of bribing state officials. Nonetheless, the majority of abuses of power 
continue to go unpunished, and other government bodies have been less vigi
lant in punishing corrupt practices. Both the legislative and execUtive branches 
have refrained from holding members of the political establishment account
able, the attorney general's ofnce h;\s repeatedly ceased investigations of blatant 
violations of the law. and the Anti-Corruption Coun has been criticized for 
handing down insufficiently severe punishments. Some observers have raised 
concerns that the Yudhoyono administration's aggressive anticorruption push. 
launched at a time when the judicial and civil service systems remain unre
~ormed. has had the unintended side eHect of exacerbating an atmosphere of 
uncert.\inty and perceived risk for state decision makers.91 

Corruption scandals are widely reported in the media. with a growing 
number of outlets at the local level also covering such cases. The 2006 Witness 
Protection Act protects whisdeblowers and establishes a witness and victim pro
tection agency. Incomplete definitions. however. render the law's protection in
adequate, and it is rarely put into practice. 

Corruption is rampant in Indonesia's education sector. ranging from bribes 
needed to obtain a kindergarten permit at the Ministry of Education to arbi
trary increases of university tuition fees. Although the government has taken 
steps to address the endemic graft-including increilsing teachers' salaries in 
February 2009- the problem remains deepl}' entrenched. 

In 2008, the national parliament adopted an Open Public Information Law 
after more than nine years of deliberation. The law is scheduled to take eHect 
in April 20 I 0 and will require all institutions funded by taxpayer money to 
make regular public disclosures of their operations. The law applies to informa
tion that is produced, stored. managed. sent. or received by a public agency. 
Both SOEs ,lIld the judiciary must also comply. but political panies are still 
not required to disclose their private contributors apart from requirements 
under the General Election Law. The Open Public In~ormation Law has been 
criticized for containing exceptions pertaining to intelligence, as well as lan
guage that could criminalize certain journalistic work. Concerns have also 
been raised that the ostensibly independent Information Commission, cre
ated under the law to arbitrate disputes regarding disclosure requests, will fall 
under government influence as it will be ~unded from a ministerial budget, 
most likely the In~ormation and Communications Ministry. 
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Closed-door meetings of the national parliament limit the ability of the press 
and public to monitor its proceedings. The parliament has debated the possibil
ity of curtailing this practice:'2 but the relevant draft bill has yet to be adopted 
by the national parliament. Parliamentary oversight of the budget remains 
problematic. Although opposition parties have become more involved in scru
tinizing the execmive hudget-making process. parliamentarians have also cho
sen to hold closed budget meetings. Following a request by the KPK to observe 
such meetings. parliamentary leaders in August 2008 chose to uphold the right 
of committee heads to keep such meetings closed. though KPK oHicials may 
attend if gr.lI1ted an oHici.11 invitation. Budget timeliness by subnational gov
ernmenrs improved nurkedly in 2008 compared to previous years.q.l 

A variet), of regulations have increased the transparency of public procure
ment processes .It the national level. though opacity remains prevalent at the local 
level. A licensing requirement imposed on hidders has been eliminated. thereby 
reducing possibilities ft:lr bribery. At the national level. tenders are usually pub
lished in newspapers or over the internet. Still. as no etlective mechanisms exist to 
monitor the assets of procurement otlici;lls and investigations into alleged bribery 
are rare, an environment conducive to corruption persists. As a result. public pro
curement remains one of the most corruption-ridden sectors in Indonesia. 

Foreign assist;lI1ce (.ontinues (0 be prone to abuse and embezzlement. partly 
due to a I.tek of capacity by those in the development sector to carry out rigor
ous monitoring and evaluation. The World Bank estimates that it loses approxi
mately 30 percent of its budget in Indonesia due to corruption.'Ji 

RECOMMENDATIONS 

• 

• 

• 

• 

• 

In order to curh the influence of "money politics" in hoth executive and leg
islative elections, the government should substantially increase public party 
financing. 
Expand already-initiated pilot projects on civil service rdorms. includ
ing the introduction of merit-based pay systems for the entire Indonesian 
burC'ducracy. 
Legal impediments to freedom of expression should be repealed. including 
restrictive passages of the Presidential Election Law. the Public Inform.ltion 
Law, and the 2008 Electronic Transaction and Information Law. The press 
law should be revised to include clear regulations on libel .md ddiul1ation, 
and the criminal code should no longer be used for such suits. 
Local bylaws that are in conRiet with national laws and decrees should 
be abolished. including those restricting religious freedom for minority 
groups or imposing strict Sharia-inspired codes of conduct on the general 
population. 
In order to enhance eHorts (0 combat judicial corruption and reduce sub
natiolldl executive interference. the oversight powers of the Judicidl Com
mission should be reinstalled as soon as possible. 
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• The government should vigorously investigate and prosecute human rights 
abuses committed by military and police personnel. Members of the mili
tary should face trial in civilian courts for nonmilitary-related crimes. 

• The list of exceptions in the Open Public Information Law should be short
ened and protection for whistleblowers and victims of corruption should 
be improved. 
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The Hashemite Kingdom of Jordan is often viewed as an oasis of stability in 
the tumultuous Middle East. The ruling family has led the country since its 
formation in 1921. and the current king, Abdullah II, took the throne on the 
death of his long-ruling father, King Hussein, in 1999. The kingdom's moder
ate foreign policy, its political opening in 1989, and its adoption of economic 
structural adjustment policies over the last two decades have arguably offered 
its citizens a shelter from the repression, strife, and occupation that afHict its 
neighbors. 

Other observers, however, claim that the resource-poor country is a colonial 
artifice kept alive by Western aid and the repression of its citizens-especially 
its large Palestinian population. They point out that the intelligence services, 
namely the General Intelligence Directorate (GID, or 111uklJftbmut) , hold an 
inordinate level of power, which is at the disposal of the one true decision maker, 
the king. Although critics would admit that since 1989 repression has given way 
to some civil liberties and regular (with one exception) parliamentary elections, 
they also critique the electoral system for inAating the influence of Jordanians 
of East Bank origins and dismiss the parliament as a rubber-stamp body, or as a 
site of competition for state patronage. 

Those on both sides of this debate agree that Jordan's domestic politics are 
heavi ly influenced by regional afrairs and by its dependent economic position. 

Russell E. Lucas i~ an assislam professor of polilical science and imcrnational rclations at 
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The country's level of political freedom has consequently Ruccuated over time 
in response co regional and global events. During its early years under the 
British Mandate and after independence in 1946, King Abdullah I lIsed his 
person;.! patronage (and British hscal and military suppon) CO build the new 
state. Jordan annexed what is now known as the West Bank after the 1948 war 
with Israel, concrolling it uncil it was c,lptured and occupied by Israel in 1967. 
King Abdullah was assassinated in 19') I, and due to the me neal incapacity of his 
son, his young grandson, Hussein, cook the throne amid domestic and regional 
i nstabil ity. 

The regime survived hy banning political parties and relying more on the 
army cll;1Il on the constitucion from the I.lCe 1950s through the I 970s. Al
though Jordan lacked the oil resources of its neighbors, it did h;lVe an edu
cated population. including many residencs of Palestinian origin, who found 
work helping co build the oil states of the Gulf in the 1 970s. Economic growth 
contribuced to a more quiescem political atmosphere, but as remiccances and 
foreign aid dried up in the 1980s, the st;ne curned to greater repression. In 
1989, a hscal crisis resulted in a substancial political liberalization, including 
long-delayed parliamcncary elections, the legalization of political panies. and 
greater press freedom. Over the course of the 1 990s. however. external pressures 
from regional conRicts-especially in Iraq and Palestine-led the governmenc 
co increase limits on the ability of the public to exercise their rights and hold 
officials accountable. 

Jordan W;IS the only Arab country to give citizenship to Palestinians. and 
after influxes associated with the 1948 and 1967 wars as well as Jordan's period 
of control over the West Bank, about half of its population is of Palestinian 
origin. Since the 1970 civil war. which picced government forces against largely 
Palestinian guerrilla groups, Jordanians with East Bank origins (or ''Trans
jordanians") have increasingly asserted their dominance over the state bureau
cracy and the private sector. Class, tribal. and provincial divisions also concinue 
to anect social and political aflairs. 

Hopes f()f greater liberalization under the new king in 1999 were dashed by 
continued regional crises, including the second Palestinian illtifada (uprising), 
global anciterrorism eHorts after the 2001 accacks on the United States, and the 
U.S. invasion of Iraq in 2003. The parliamenc was suspended from 2001 to 
2003, and in the wake of a series of bombings in 2005, new ami terrorism leg
islation increased restrictions on Islalllist political activists. Parliamemary elec
tions were held again in 2003 ,lIld 2007, bllt proregime conservatives continued 
co dominate the voting and approve restrictive laws. 

Faced with these challenges. King Abdullah II has attempted to concinue 
economic retorms while staving off political liberalization. Jordan's economy 
has grown, but the benehts are not perceived to have redched rhe average 
Jordanian. Moreover, the country's lack of mineral wealth or a diversified indus
trial base has forced rhe scate to continue to rely on external funding sources, 
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which has his£Orically encouraged corruption and a lack of government trans
p.lrency. The resultant growth in economic inequality has compounded social 
discontent. Economic and legal rdorms tied £0 Jordan's desire for greater inte
gration in£O the global marketplace have begun to address some of these trans
parency problems, but Jordan's recent performance in political rdorms has been 
disappointing. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL lAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

2.S7 

2.75 

2.25 

3.00 

2.29 

The king is granted wide-ranging powers under the 1952 constitution. While 
he delegates some day-to-day decisions to the parliament and cabinet, he holds 
the ultimate initiative and veto power in all matters of political importance. 
Ne\'ertheless, relative to other countries in the region, there is significant space 
for an array of political and social groups to express their views, organize, and 
participate in public policy debates, so long as they do not directly criticize 
the king. Though it faces periodic harassment, the Muslim Brotherhood and 
its affiliated political party, the Islamic Action Front (lAF), have long had a 
presence on Jordan's political scene, forming the largest opposition group and 
sending members to the parliament. 

The constitution, which has been amended several times, grants sweep
ing authority £0 the king as the head of the executive, legislative, and judi
ci,11 branches of government. While the monarch is the head of state (Article 
30), commander in chief of the military (Article 32), and head of government 
(Article 3), many functions are handled in practice by the prime minister 
and the cabinet. The king appoints these officials, who serve at his pleasure 
(Article 35). In November 2005, following a series of terrorist bombings, the 
king dismissed Prime Minister Admlll Badran, a liberal academic, after just 
seven months in office. His successor, Marouf al-Bakhit, was replaced by Nader 
al-Dahahbi sllOrtly after the 2007 parliamentary elections. Under Article 62 of 
the constitution, the bicameral legislature is divided between the elected House 
of Deputies (Mnj/is n/-Nuwnnb) and the appointed Senate (Mnj/is nl-AyntUz, or 
House of Notables), whose 55 members are chosen by the king. 

The king can dissolve the parliament, as he did the Senate in 2005 fol 
lowing the terrorist bombings. Only the cabinet can initiate draft legislation, 
leaving the parliament to accept, amend, or reject bills. When the parliament 
is out of session, the cabinet-with the king's approval- can issue temporary 
decrees that have full legal force. While the House of Deputies has the authority 
to remove ministers by a vote of no confidence and the parliament can override 
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the king's veto on legi I,nion, neitlier step h.IS been taken in recenr decades. The 
parliament h,ls amended or rejected rdorm legislation on several occasions in 
recent years, in some c,lses hlunring attemprs to bring Jordan inro compliance 
with inrernarional standdrds. 

Mosr political group , induJing the parli,lIllenrary opposition, rend ro fo
cus their energies on inHuencing governmenr policies and reaping rhe parron
age benenrs of pmitions in rlie cabinet or parli,lIllent, ratiler than on changing 
the monarchical regime. Power tends to rorare not among parries, but rarher 
between loose diques and filCtions within rlie broad progovernment bloc, with 
a technocraric. economically liheral group generally balanced against a more 
sratist and tribal hloc . Opposirion groups use rhe parliJment .IS a plarform ro 
criticize government policies- especially unpopular foreign policies such as rhe 
peace with Isr,leI- bur their level of represenration is generally insufficient ro 
en,lble any concrete auion . ivic groups and common citizens have some input 
on legislation bdore rhe parliamenr, such as ,I series of public hearings held in 
April 2009 on amendments to a conrroversial real estare 1.lw.' 

Under the 1986 Elecrion Law and its multiple amendments, the 110 mem
bers of the House of Deputies are elected for four-year rerms. Of rhese, 104 
are elected in mulrimember disrricts with a single. nontransferable vote sys
tem, meaning each vorer chooses one candidare and rhe rop vore-earners win 
seats. Together with gerrymandered districts, rhis system resulrs in rhe under
represenration of opposirion-minded Palestinians living in urban areas and 
the overrepresenration of rural. loyalisr, Transjordanian voters. For example, 
every lawmaker elecred from Amman represents about 95,000 people, while 
tlwse elected from the rural provin es of AI-Karak and At-T.lfilah represent 
ahout 2,000 people. I Modihcarions made in 2003 provide a quota of six sears 
f(}r women (elected separarely from the geographical district sysrem), nine fllr 
Christians, and three for ethnic Cin:assians, rhough the larter two groups are 
overrepresented as a result. Since 1989, rhe kingdom has 'leld nve parliamen
t.uy elections, though rhe body was suspended from 200 I until 2003. 

A municipaliries law passed in February 2007 cleared tile way for municipal 
elections in July, wirh mayoralries and all city council seats at stake. An excep
tion in the 1.lw lefr Amman under the previous sysrem , with half of the city 
council members appoinred by rhe cemr,,1 governmenr. The IAF boycotted rhe 
July elections after security forces arrested nine of irs members between May 
and June for ,llIegedly "rhrearening national securiry,"I rhough the party never
theless won 2 out of rhe 965 comested seats. 

Jordan held elections to rhe I-louse of Depuries in November 2007, wirh 
some observers noring thar the polls were subjecr to greater government inter
ference than in rhe past. The elecrions garnered jusr over 50 percent voter rurn
out, partly due ro rhe aurhorities' decision to extend polling for an additional 
two hours; a rurnolH of Ie rhan 50 percenr would h.lYe invalidared rhe elec
tions: ' Despire repeared calls from Im;al a tivists fllr a new elecroral law based 
on proportional represcnration. the government did not dcr on previous pledges 



JORDAN 301 

to reform the law before the 2007 elections. Nor did the government allow 
international observers to monitor the polls. Local groups were permitted to 

monitor the elections under the umbrella of the National Center for Human 
Rights (NCHR). a government-sponsored body known for its critical evalua
tions of the authorities' performance. but these groups were granted access to just 
150 out of3.995 polling sites. Vote buying and the transferring of voter registra
tions between districts were particularly prominent Raws that had been identi
fled in the municipal elections as well.' According to the NCHR. "the volume of 
violations incurred during all the election phases undermined the integrity of the 
elections. reduced their credibility and damaged the confidentiality of the election 
process. " 1. Surveys showed that about 37 percent and 33 percent of respondents 
witnessed the selling and transfer of votes, respectively.7 

While political parties are legal in Jordan. the only significant party is the 
IAF. with most other candidates running as independents. In the 2007 elec
tions, the IAF saw its representation in the parliament shrink from 17 seats to 6. 
In addition to the structural problems and irregularities noted above. the party 
suHered from intern.ll power struggles and a decision to field fewer candidates. 
The country's other political parties. mainly leftist and Arab nationalist groups, 
garnered no seats in 2007. Independent deputies with ties to tribes and busi
ness elites consequently hold over 80 percent of the seats.s Political parties are 
increasingly seen as out of touch wirh the concerns of average Jordanians. and 
the public has limited faith in the parliament's abiliry to aflect government pol
icy. leading cirizens to vote along tribal or communal lines. In 2009, a majority 
of rhe public reported rhat they were unsatisfied with the performance of the 
parliament; among "opinion leaders" such as high-ranking officials. journalists. 
and professionals. the figure was 71 percent." 

The Political Parties Law W.IS amended in 2007 and took effect in 2008. It 
raised from 50 to 500 the number of members necessary for a party to register. 
increased the number of districts from which rhose members must be drawn. 
ill1d maintained the licensing of parties with the Ministry of Interior rather 
than the Minisrry of Political Development or the courts. In April 2008. only 
12 of36 parties were deemed by the interior minister to have met the new legal 
criteria . leading to the dissolurion or merger of rhe remainder.'o While some saw 
rhe reform as a boon that would allow larger parties like the IAF to increase their 
inRuence. orhers denounced it as an undemocratic move thar would increase 
the m.lfginalization of parties orher than the IAF. Given the outcome of the 
2007 and earlier elections, as well as the eflects of the Political Parties Law, many 
opposition-minded or politically active groups and individuals have turned to 

professional associations as an alternative plarform for political expression. 
The civil service has traditionally been staHed by Jordanians of East Bank 

origin rather than those of Palestinian origin. especially since the 1970 civil 
Wilf. Recruitment and selection often take place through family or tribal ll/{lSffl 

(connections). which also make it difficult to dismiss underperforming state 
employees. However. structural adjustment policies have slimmed Jordan's 
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bloated bureilucr.lcy to some degree. "nd a combination of rising educ;ltion 
levels, ,Idmin istrative reforms, and competition between patronage groups has 
raised the qu.llitr of the civil service . 

.Ionl.",·s civil society org;lnizations "enjo}' one of the most ~avor;lble politi
cal environments in the Ar.lb world . "" Nevertheless, freedom of association 
remains limited . Nongovernment,II organizations (NGOs) must obtain licenses 
from the government, and this barrier can be used to curb participation by some 
groups, especi;llly tho e tied to foreign organiz;ltions (such as the Palestinian 
Isla mist group Hamas) . In July 2006 the Ministry of Social Development 
replaced the entire board of the Islamic Center Society, a health ;lnd educ;ltion 
charity tied to the Muslim Brotherhood th;lt was one of Jordan's largest NGOs. 

The previoll board, all members of the Muslim Brotherhood, were charged 
with economic crimes and violating the association's b),laws, but as of July 2009 
they had not yet been hrollgllt to trial. The incident took pl;lce soon after the 
victory of 1-I.IInas in Palestinian elections, which provoked tension between the 
.Iordanian government and the Jordanian Muslim Brotherhood and IAF. raising 
concerns that the board rephlCcment was politically motiva ted. 1l 

The parliament passed a new Societies L1W in 2008, and although some 
analysts foulld it to be an improvement over the previous legislation from 
1960, it severely limited NGOs' independence, providing the government with 
supervisory power over their hudgets and the authority to reject foreign flllld
ing. Following protests from local and illternational civil society groups, the 
govemmenr opened .1 consultative dialogue about the law in early 2009. 1.1 An 
amended version passed in July 2009 liberalized the 2008 bill to some extent, 
but it retained many restrictions, including the need for cabinet approval prior 
to receipt of f(.lfeign fllllding. I

' Furthermore. the royal f;Imily often sponsors 
NGOs that can crowd out more independent-minded organizations by attract
ing foreign donations. especi.,lly in the realm of economic development.'~ 

The constitution protects freedom of expression. provided it does not "vio
late the law" (Article 15). In practice. a lively range of debate and opinions are 
expressed in the Jordani.1II puhlic sphere, but within c1eJr red lines ~orbiddillg 
criticism of the monarchy. friendly ~oreign leaders , or prominent politicians. 
The press generally does not expose corruption or human rights abuses and es
pecially avoids naming specific oHlcials. In recent years, freedom of expression 
and the press has remained essentially unchanged. The media operate under 
the Press and Publications Law of 1993, which was amended in 1998 and 
2007. While the latest version of the law eliminated imprisonment as a pen
alty for press offenses. it also drastically increased the possihle fines ~or speech 
that offends religious beliefs or slanders the governmenr. 16 In addition, other 
laws such as tlte penal code still allow imprisonment on charges of defillnation, 
insulting the security ~orces. undermining national unit)" or lese majestc. In 
M.lrch 2008. /lve journalists received three-month prisoll sentences for "insult
ing the judi iar), and commenting 011 its rulings" and ~(lf insulting government 
of lid. lis. Nevertheless. in November 2008 King Abdullah pledged not to detain 
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journali ts for practicing their profession if they behave responsibly, and as of 
June 2009 , there were no reports of journalists being arrested since the king's 
sr,ltement. In some cases, courts have also been known to ddend freedom of 
speech and reject libel ac usations" - In April 2009, an Amman court cleared 
columnist Khalid Mahadin of charges that he had slandered the parliament in 
an online article in February that criticized the lower house's performance. IS 

Jordanian officials regularly impose both direct and indirect restrictions 
on media content. Authorities dre often tipped off about potentially offensive 
articles by informer at printing presses, and editors may then face pressure 
from officials or security agencies to remove the material. In a 2009 survey 
of journalists, a third reported that they h;ld faced some form of censorship 
and about half had experienced softer forms of "containment," such as bribes 
or promises of government jobs. This climate contributes to widespread self
censorship. Indeed, the most common source of censorship cited by journalists 
in the survey was the media organization itself (81 percent), especially when ir 
came to criticism of the security forces (74 percent) or issues of national unity 
(73 percent) .lq 

The state dominates the media industry through direct and indirect finan
cial control. Private outlers encounter financial and legal obstacles in obtaining 
licenses,2o particul,trly if they wish to broadcast political content or challenge 
government personalities or policies. The state ended its legal monopoly on 
terrestrial television service in 2001, but a de facto monopoly remains in place. 
While the country's first private television station, ATV, was approved in late 
2005, its planned launch has been delayed since 2007 due to regulatory obsta
cles. A number of independent radio networks broadcast, but most do not carry 
political programming. One outlet that does, Amman Net radio, was denied 
a license to expand its service to the city of Zarqa in November 2007. The 
state owns the two dominant newsp.lpers, AI-Raj'and Ad-Des/our. Independent 
p.lpers such as AI-Amb 17/- YoUtll and Ai-Chad, as well as a number of weekly 
tabloids, oHer political alternatives, though they tend to show caurion in deal
ing with sensitive political aHilirs lest they face harassment, as exemplified by 
the weekly AI-Majd. The April 30, 2007, edition of the investigative weekly was 
banned for reporting on secret plans to undermine the Palestinian president, 
and its editor was tried (but acquitted) for defaming a former prime minister. 
Political parties are allowed to issue their own publications. 

Jordan has a lively internet environment with numerous internet cafes and 
rising home usage. The penetration nlfe reached nearly 25 percent of the popu
lation in 2008, and the government has actively sought to promote access to 
new media technologies. In September 2007, the Press and Publication De
partment attempted to regulate online news. While a court later blocked the 
action, ruling that the internet is not subject to the Press and Publications Law, 
an estimated 20 legal cases were reportedly tiled against Jordanian-based news 
websites in the first quarter of 2009, most of them libel suits brought by par
liamentary deputies and other members of the elite. 21 Internet cafe owners log 
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visitors' identifiC:ltion numbers, ami internet service providers must route infor
mation through government servers. In October 2007. a former lawmaker and 
head of the Jordan National Movement. Ahmad Oweidi Abbadi. was sentenced 
to two years in prison by a state security court for posting online an open letter 
to members of the U.S. Congress that accused the interior minister and other 
officials of corruption.11 

CIVIL LIBERTIES 3.11 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT. 

AND TORTURE 2.88 

GENDER EQUITY 2.67 

RIGHTS OF ETHNI C. RELIGIOUS. AND OTHER DISTINCT GROUPS 3.25 

FREEDOM OF CONSCIENCE AND BELIEF 4.00 

FREEDOM OF ASSOCIATION AND ASSEMBLY 2.75 

Although the constitution and penal code expressly outlaw torture and arbi
trary arrest, Jordan's citizens enjoy little protection from such abuses in practice. 
particularly because comphlints of mistreatment rarely result in prosecution. 
A J.lIluary 2007 report by the United Nations Special Rapporteur on Torture 
f<mnd that "the practice of torture is widespread in Jordan. and in some places 
rourine."lI Having ratified the UN Convention against Torture in 1991. Jordan 
amended its penal code in 2007 to adopt the definition of torture provided by 
the treaty. but the code has yet to be amended to fully comply with the treaty's 
provisions. !' International human rights groups have repeatedly reported on 
Jordan's role as a hub in the U.S. government's extraordinary rendition pro
gram. in which terrorism suspects have been moved secretly across international 
borders for detention and interrog:ltion.1~ 

Torture and abusive punishment have been heavily employed against do
mestic opponents. especially Islamists. since the 2005 Amman bombings. The 
UN Special Rapporteur on Torture specifically accused the GID of regularly 
engaging in torture during interrogation of suspects/I> while a 2008 Human 
Rights Watch report cited evidence suggesting that five prison directors person
ally participated in the torture of detainees,u No death sentences h.lYe been car
ried out in Jordan since May 2006, but 45 inmates currently await execution. 
and the death penalty remains in place. 1M Administrative detention without trial 
continues to be common: 12,178 individuals were reported to be administra
tively detained in 2007 under the Crime Prevention Law of 1954.1'1 

According to domestic and international observers, Jordan's prisoners face 
hardships including overcrowding. solitary confinement, and lack of legal aid . 
The authorities have undertaken the construction of new prisons Jnd improve
ments to existing (;l<:ilities, but rdorms of detention procedures and prosecu
tions for prisoner abuse arc hlLking. There has been an increase in riots by 
prisoners protesting ill-tre,ltment in recent years,ll) including an April 2008 
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incident at Muwaggar prison in which three inmates died in a fire, allegedly 
dfter guards prevenred them from leaving their cell. 11 In its annual report for 
2007, however, the NCH R found "qualitative improvement" in the administra
tion of detention centers. 12 

The government tolerates a fair degree of dissent from political opponents. 
Groups are typically able to organize as long as their methods are peaceful. 
Nevertheless, incidents of harassment continue to be reported, particularly 
against Isldmists . Two IAF lawmakers were jailed in 2006 for paying funeral 
condolences to the family of the slain Jordanian-born leader of al-Qaeda in 
Iraq, Abu Musab al-Zarqawi; they were later pardoned by the king. The 2006 
Prevention of Terrorism Act, passed in the wake of the 2005 Amman bomb
ings. includes broad provisions criminalizing indirect financing of or interac
tion with terrorist organizations and permits detention of suspects for up to 
30 days without charge. While antiterrorism and other security laws are used 
to stiAe peaceful dissent, the rates of ordinary crime in Jordan remain low, with 
only 2.6 murders per 100,000 people recorded in 2007.Jl 

Victims of abuse can register complaints through a number of channels, 
including prosecutors from the prison service and the government Grievances 
Ofnce. However, the close relationship of these bodies to alleged perpetrators, 
the lack ofconndentiality surrounding complaints procedures, and their inabil
ity to protect prisoners from retaliation discourage many from reporting abuse, 
resulting in very few complaints and even fewer prosecutions. \4 The NCHR, a 
legally independent, quasi-governmental body established in December 2002, 
has the aurhority to investigate and report human rights violations, but it is 
mostly financed by state sources and the current and previous heads of its board 
of trustees were former prime ministers. In an incident that highlighted the 
limits of the center's independence. former chairman Ahmad Obeidat resigned 
abruptly in July 2008, having been summoned to the prime minister's office 
shortly after he joined 149 other activists, lawyers, and politicians in signing a 
petition that sharply criticized the government's economic policies. 15 In 2007, 
the NCHR received 288 complaints, 62 of which it closed with a "satisfactory 
result." Of the remainder, 14 were closed without a "satisfactory result," and 
160 remained open for follow-up at year's end. 16 

Jordan is both a destination and transit country for human trafficking, es
pecially for natives of Sourh and Sourheast Asia and workers bound for Iraq. 
Domestic servants have been particularly vulnerable to exploitation and abuse 
by employers. In July 2008. the parliament passed a law protecting the rights 
of domestic workers, including the right to compensation should they quit fol
lowing sexual assault at their place of employment.r In 2009, the parliament 
passed an anti trafficking law that assigns penalties of six months in prison and 
a US$7,OOO fine for forced prostitution or child trafficking. Enforcement of 
both of these laws remains to be seen. Although passage of the new law helped 
raise Jordan's status in the U.S. State Department's 2009 Trafficking in Persons 
Report, weak enforcement eHorts were cited in the report.J8 
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Anicle 6 of the constitution calls fllr legal equality on the grounds of "race, 
language, or religion," but not gender. While women enjoy political rights and 
legal equality on issues such as health care and education, they continue to 

f;lce legal discrimin,ltion related to inheritance, divorce, and child custody
which filII under the jurisdiction of Sharia (Islamic law) couns- as well as in 
the provision of pensions and social security benefits. Jordanian women have 
had the right to vore since 1974. A parliamentary quota guarantees that at least 
six members of the House of Deputies are women. In the 2007 elections, one 
wom.JIl was elected outright beyond the quota. At least 20 percent of municipal 
council seats are also reserved flU women. In July 2007, 25 years after ratifYing 
the Convention on the Elimination of All I:orms of Discrimin,Hion against 
Women (CEDAW), Jordan published the treaty in the official gazette, giving it 
the force oflaw and allowing it to be invoked in lawsuits; local women's groups 
have not yet fully taken advantage of this option. however. 

Jordan maintains a number of reservations to CEDAW, especially in rela
tion to nationality and freedom of residence.,I·' Children of a Jordanian woman 
,JIld a foreign man remain unable to obtain citizenship, leaving them with lesser 
access to public education and government health services. Despite government 
pledges to rdllrln the relevant legislation, the parliament failed to ratifY or even 
rejected changes that would reduce Jordan's CEDAW reservations. 

Domestic violence continues to be a concern, particularly given cultural 
norms that discourage victims from reporting rape and other forms of abuse to 
the authorities. In January 2008 the parliament passed a Family Protection Law 
intended to improve the man,lgement of domestic violence cases by medical 
professionals and law enforcement bodies. Training projects in recent years have 
also reportedly contributed to improved treatment of victims by police officers. 
judges, and prosecutors. The government opened the Family Reconciliation 
House, the country's nrst major shelter for abused women. in February 2007. 
Despite these advances, an estimated two dozen honor killings- in which 
women are killed by male relatives for perceived sexual transgressions- are 
committed each year. III T he killers often receive light sentences or go free 
because of provisions in the penal code .llIowing lenient treatment for those 
who commit a crime in a "st,He of nt or fury." Wh ile amendments to remove 
such loopholes have heen rejected by the parliament, in August 2009 a special 
tribunal was seated that will hear honor crimes cases and unify jurisprudence 
on the issue. Governors are ,llIthorized to incarcerate women for their own 
protection, and roughly 2'; women .Ire so detained in Jordanian prisons at 
any given time, with some remaining in protective custody for several years . \I 
Women generally I.lg behind men in employment and income, partly because 
of a legal framework that reinforces their dependence on male relatives for 
financial support. 

While national origins are not addressed by the country's census, Jordanians 
of Palestinian origin are believed to make up a large share, if not a majority, of 
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Jordan's population . However, they have historically faced discrimination in 
government employment, especially in the security forces, as well as in univer
sity admissions ,lIld scholarships. 12 The Palestinian-Trans;ordanian social divide 
has been a lingering issue in Jordanian politics since the 1970 civil war.1.! 

The government's procedures for granting or revoking citizenship are often 
inconsistent and nontr,lIlsparent, oHering little opportunity for individuals to 
appeal a Ministry of Interior decision. jl Since 1988, and especially since the 
second Palestinian intifada in 2000, the government has downgraded the pass
ports of some Palestinians with residence in the West Bank from five years to 

three years. In July 2009. it was reported that the government was revoking the 
citizenship ofthousands of Palestinians of West Bank origin. raising fears that 
their freedom of movement and other rights as citizens would be impeded,"; An 
estimated 1.~0.000 Palestinian residents from the Gaza Strip are not eligible for 
citizenship under Jordanian law; according to the government. approximately 
half (those who previously had Egyptian travel documents) were granted only 
two-year travel and residency documents:lhThough the government's treatment 
of refugees from Iraq has often been progressive. as when it granted refugee 
children access to public schools. their growing numbers have reportedly drawn 
increasing discrimination from employers and landlords and exacerbated bud
get stntins and high unemployment levels:" A number of Jordanians of East 
R.lI1k origin have called lor a return of "visitors" (Palestinians and Iraqis) to 
their respective homes. Such nativist rhetoric. especially from high govern
ment officials or their associates. has caused unease among many Jordanians of 
P,llestinian origin. 

The Jordanian population is overwhelmingly Sunni Muslim (roughly 92 
percent). Various Christian denominations together form the largest religious 
minority (about 6 percent). while small Shiite Muslim, Druze, and Baha'i com
munities comprise the remainder. Nearly all of the population is ethnically 
Arab, aside from the small Circassian and Chechen community and the even 
smaller Armenian community. Islam is the state religion, and Arabic the oHicial 
language. Minority religious and ethnic communities are generally well treated, 
including those like the Druze and Baha'i that are not oflicially recognized. 
Nevertheless. during 2007 and 2008, several Christian churches were either or
dered to close or f:lCed lease-renewal difliculties, apparently due to orders from 
the Ministry of Interior. Individuals converting from Islam to another religion 
may face discrimination and lose certain rights, including those to inheritance 
or child custody. In March 2008. Muhammad Abbad Abbad, a convert from 
Islam to Christianity, fled the country with his wile and children. fearing the 
loss of civil and personal liberties after being detained on charges of apostasy. 
The following month, a Sharia court found him guilty of apostasy in absentia, 
annulled his marriage. and declared him to have no religious identity.48 

The Ministry of Religious Allilirs controls the kingdom's religious insti
tutions and oversees imams and mosques. Preachers must be licensed by the 
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ministry under legislation passed in 2006. Violations of the law can lead to im
prisonment and up to JD 600 (US$840) in fines. I" In February 2009, the IAF 
complained that rhe government had used administrative measures rather than 
the new Iaw's procedures to bar a dozen imams from preaching.~{1 

The 2007 Law on the Rights of Persons with Disabilities mandates changes 
to building codes, oHers aid to the disabled, and encourages educ,uion on dis
abilities. Jordan ratified the UN Convention on the Rights of Persons with 
Disabilities in May 2008. making it one of only two Arab states to do so. How
ever. it is unclear whether the law and convention have been fully implemented 
beyond foreign -funded projects.'1 

The Public (Jatherings Law requires permits fi)f assemblies, which regional 
governors frequently refuse to grant. Furthermore. the Prevention of Terrorism 
Act (PTA). p,ls~ed in the wake of the 2005 bombings, penalizes any "d,llnage 
to infrastructure," no maHer how minor. as "terrorist acts," and some observ
ers fear this provision could he used to stiHe peaceful assemblies. ~ l The Public 
Gatherings Law was amended in 2008 to require governors to respond to permit 
requests within 48 hours. and organizations are now allowed to hold routine 
meeti ngs wi thour perm its.' I AI though the govern ment tolera tes some protests, 
others have been banned or forcibly dispersed . For example. the authorities in 
2008 denied permission for an IAF demonstration outside the Egyptian embassy 
to protest the tre,Hlnent of the Muslim Brotherhood in Egypt. a women's char
ity breakfast. and an academic workshop on the impact oflifting fuel subsidies. 
In January 2009. police used tear gas as well as physical force and arrests to turn 
back protesters marching on the Israeli embassy during Israel's military opera
tions in Gaza. ,llrhough the authorities later allowed a large rally to take place at 
a sports stadium.'1 In May 2009, II people. including trade union leaders. were 
arrested over protests calling for a boycott of Israeli produce.'5 

Given the weakness of politiC<11 p,mies other than the IAF, mu h political 
activity has been organized by Jordan's 14 professional associations. which rep
resent lawyers, engineers. doctors. and other professionals, and in which mem
bership is mandatory. The government has largely been tolerant of the frequent 
protests organized by these associations. Elections in many of the associations 
are quite competitive between supporters of Islam ist. leftist-Arab nationalist. and 
conservative ideologies. The government often threatens to increase regulation of 
the professional associations and demands th,lt they avoid straying into politic'll 
matters. Ilowever. recent moves to tep up regulations have not secured support 
in the parliament and were removed from the agenda with the appointment of 
Nadir Dhahabi as prime minister.'c• Jordan has 17 worker associations under 
the umbrella of the General Federation of Jordanian Trade Unions. although 
only 10 to I <; percent of workers are unionized. ,- State employees and reachers 
are not permitted to organize; although 7<; lawmakers submitted a petition in 
2007 proposing ,I bill for the establishment ofa teachers' union. there has been 
no further progress on the proposal.'H 
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Jordan's legal system is divided into three types of courts: civil courts, for civil 
and regular criminal cases; Sharia courts and their Christian counterparts, 
for personal status and family cases; and the State Security Court (SSC), for 
nation.,1 security crimes including terrorism, drug trafficking, defamation of 
the monarchy. and financial oHenses. The prime minster appoints the SSe's 
three judges, usually two military officers and one civilian. The PTA in 2006 
expanded the SSe's powers, allowing it to order surveillance and to ban indi 
viduals from travel. Since 2001, the prime minister has had the authority to 
move cases from the regular courts to the SSe, with no possibility for defen
dants to appeal the transfer. SSC procedures, which routinely fail to meet basic 
international standards, include lengthy pretrial detention without charge, 
hICk of access to counsel, secret hearings, and limitations on media coverage. ~q 
According to human rights groups, the SSC regularly accepts confessions ex
tracted through torture by the GID, sometimes using them as the main basis 
for convictions. According to the U.S. State Department, the court adjudicated 
1.450 cases between January and September 2008. In 2008, the media reported 
on at least 21 SSC convictions, including some for nonviolent offenses such as 
lese majeste.60 

Civil and ordinary criminal court judges are appointed directly by the king 
or by the High Judicial Council (HJC), whose own members are appointed by 
royal decree or government recommendation. Judicial promotions are granted 
based on evaluations from the Judicial Inspection Service, which is account 
able to the minister of justice. The king and the HJC jointly decide on judicial 
dismissals. The Ministry of Justice (MOJ) retains significant power over the 
judiciary, including over the appointment of administrative staff at all levels of 
the system.M The MOJ also holds responsibility for all financial and administra
tive matters, though the president of the HJC has some leeway in determining 
judges' wages/'z Judges generally view themselves as subservient to the MOJ. 
There is no professional association for judges, and the authorities have discour
aged the creation of such a group. 

The government reportedly interferes regularly in politically sensitive cases, 
including those before the Court of Cassation, the highest appellate court,cd 
Even when it does not interfere directly, the executive branch exercises indirect 
inAuence through appointments and. administrative maners. In addition, due 
to low remuneration, many judges and court staff are vulnerable to corruption; 
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one 2007 study reported an increase in the acceptance of bribes among court 
employees.(·' Over a quarter of judges surveyed in 2005 reported E\Cing pressure 
from variolls sources during their decision-making processes.") Tribal connec
tions in particular have often aHeC(ed judicial decisions, at times to the detri
ment of Palestinian Jordanians. 

While court decisions are generally enflnced. judicial authority is under
mined by the Criminal Prevention Law. which authorizes governors to investi
gate and detain individuals. These powers have reportedly "been employed on 
several occasions even after inllocent verdicts or the release of the accused. "',(, 
Moreover, the king has the constitutional power to issue sweeping pardons, 
essentially overriding any judicial decision. In 2006, the HJ formed a perma
nent ethics and accountability committee following the publication of a code 
of ethics the previous year. but enforcement has been weak and the HJe's own 
limited independence detracts from the committee's credibility. 

By law, detendants are presumed innocent until proven guilty and have the 
right to counsel, as well as to cross-examine witnesses. However, government
provided legal aid remains limited to trials that might result in life imprison
ment or the death penalty, and lawyers often encounter obstacles when trying 
to meet clients, particularly during the early stages of an investigation.hl By 
law, defendants must be brought befllre a judge within 24 hours . In practice, 
those detained are often held flU extended periods, sometimes incommunicado, 
before being given judicial review.'·H The length of trials and repeated delays, in 
violation of legal deadlines, remain common complaints; it can take years for a 
defendant to receive a first installl.e criminal verdict. Courts at all levels suffer 
from a shortage of judges and other stan; contributing to significant backlogs in 
both civil and criminal cases. Enhanced computerization, lowered l.ourt costs, 
and other recent refimns have reportedly increased transp.Hency and efficiency 
to some degree. but signil1cant changes have yet to be enacted . 

In 2003, the government adopted the Judicial Upgrading Str.ltegy 
(J UST), a plan that was I.lter supplemented to cover reforms through 2009. 
Implementation 11.15 reportedly been sluggish, however, ami primarily lim ited 
to courts in Amman . Moreover. the pl.ln itself f;\Ced criticism due to a lack of 
civil society involvement in its development and the decision to entrust the 
MOl with overseeing measures meant to enhance judicial independence/'" 

Prosecutor are appointed by the government and supervised by the MOJ. 
While the attorney general has thc leg.11 right to ignore an order by the jus
tice minister. this has never been known to happen.-" From 2006 to 009, no 
high-ranking public oHidals were prosecuted for abuse of power. According to 
Hum'lIl Rights Watch. only a handful of prison oflicials have been prosecuted 
for abuses in their f;tcilities, and their sentences have been excessively lenient. 
In one case, a prison dircnor "fllund to have personally be.lten .1S many as 70 
inmates received a $180 fine ... the court exonerated 12 other guards who had 
also beaten these inmates. " - I 
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The military, police, and the GID are under the king's direct control. GID 
officers are granted extensive powers and face little risk of prosecution for 
abuse. Domestic and intern;ltional observers have documented the practice by 
the GID (in the case of security crimes) and the Public Security Directorate's 
Criminal Investigations Department (in the case of regular criminal investi
gations) of routinely holding suspects incommunicado and using torture to 
extract information. The GID's role has especially expanded in the wake ofthe 
2005 hotel bombings.il 

Jordan has a generally market-oriented economy, but there is still a large 
public sector. The constitution guarantees the right to private property, con
tracts are generally enforced, and expropriations are rare. Nevertheless, land 
wealth and political patronage have historically been linked , and in recent years 
there have been more rumors of royal land grabs in which state or municipal 
land is redefined as crown land. 
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The king frequently and formally instructs his governments to reduce corrup
tion, and in late 2006 Jordan hosted the first Conference of the States Parties 
to the United Nations Convention against Corruption. Jordan's ratification of 
the convention the previous year has spurred a number of legal reforms aimed 
at improving transparency and accountability. Nonetheless, few if any steps 
have been taken to tackle the primary sources of corruption, weaken extensive 
patronage networks, or consistently punish high-ranking officials. 

The distribution of patronage has been one of the monarchy's key tactics 
for rewarding allies and building support ;tmong key social groups. Important 
goods granted to individuals and groups include jobs. subsidies, land. and 
contracts. Conversely. political opponents can be denied access to these assets. 
While the government has publically repudiated corruption. in part to encour
age foreign investment, the practice of quietly distributing patronage continues. 
Moreover. a greater share of state funding has been allocated to the military, and 
presumably the intelligence services. since the 1 990s. with a US$300 million 
increase in the most recent budget."J This spending acts as a social welfare pro
gram by providing employment for citizens from more rural and tribal areas. ' 4 

Transparency International ranks Jordan 47 out of 180 countries in its 
2008 Corruption Perceptions Index. and its score of 5.1 is shared by Hungary, 
Costa Rica. and Maiaysia.-5 This slight improvement on its 2007 score was 
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probably linked (0 the activity orthe Ami-Corruption Commission (see below). 
According to a 2008 survey. over 17 percent of Jordanians ~ound that corrup
tion. ~;Ivoritism. and nepotism represented an obstacle to democracy. and this 
combination was the most common I}' cited problem in both 2007 and 2008.;6 

In an episode that highlighted the monarchy's involvement in policy mak
ing. internal regime divisions between market liberals and statists. and the lack 
of transparency in privatization. the government was ~orced to admit in 2008 
that the chief of the royal court had made plans to privatize the King Hussein 
Medical Cenrer and surrounding lands and trans~er them to foreign develop
ers. When the chief of the royal court. Bassam Awadallah. was subsequently 
dismissed. some .trgued that as a Jordanian of Palestinian origin. he kid been 
made a scapegoat by the mostly Transjordanian cabinet and parliament. As with 
most such scandals in Jordan. the episode was brought to light by rivJI oftlcials 
rather than news media or independent watchdogs. 

Financial disclosure laws were adopted in 2006. forcing oHicials to submit 
statements of their (and their spouses') assets every two years. As of MJY 2008. 
514 officials had not complied. and the prosecutor general was preparing nearly 
150 indictments: - However, there had yet to be any high-level wnvictions by 
mid-2009. 

The Anti-Corruption Commission (ACC) was created under legislation ap
proved by the p.trliament in 20n6. Its six members are appointed by the king 
on the advice of the prime minister. though the king has committed to grant
ing the commission a "free mandate." While cases are generally referred by the 
prime minister. citizens and other government departments may also submit 
complaints. ' R Since its creation, the ACC has examined over 1,000 cases, refer
ring 55 and 92 to the prosecutor general's office in 2008 and 2009, respectively, 
ofwhich at le.lst 35 resulted in guilty verdicts. Most investigations ha\'e targeted 
low-ranking or municipal-level officials. In July 2009, three employees of the 
Greater Amman Municipality (GAM) came under investigation for fraud and 
forging signatures.-·} and in September. violations and inconsistent figures at 
government-subsidized animal fodder distribution centers were being investi
gated.so In an eHort to increase transparency, the ACC presented a report of its 
activities to the speaker of the lower house of parliament for the first time in 
May 2009.H1 

Occasionally. the parliament has sought to exercise direct oversight regard
ing official corruption. In 2008, the House of Deputies investigated charges 
th.1t the director of the Aqaba Special Economic Zone Authority. a fiumer 
minister. had steered a project to an engineering company owned by his wife. 
However, the I louse f;\iled to conclude its investigation before the parliamen
tary session ended, and the case remained unresolved.HI The media rarely act as 
a corruption warchdog and generally only report cases that are already in the 
courts. Individuals who submit cases to the ACC may be subject (0 civil and 
criminal prosecution if they are determined ro have made baseless allegations • 
• lIld recent legislative reforms have not included whistleblower protections.s.! In 
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the past, accusers have often f:ICed repercussions for coming forward with in
formation on of/lcial malfeasance. 

The tax administration is not entirely free from political interference. but re
forms in recent years have helped to unifY standards and streamline collection. H" 

In the education system, connections and patronage can be used to secure ad
mission to public universities. and certain policies favor srudents with ties to the 
military. However, competition for admission is based mainly on merit. 

The state budget relies heavily on revenue from external sources, especially 
foreign economic and military aid, and from the export of minerals (chieAy 
potash and phosphates). Spending allocations are pardy visible in the formal 
budget debated by the parliament, bur sensitive items-including the details 
of military and GID budgets-are not publicly available, and there is little 
effective public or opposition pressure to make them so. A Freedom of Informa
tion Law. the nrst of its kind among Arab countries, was passed in June 2007. 
However. it was criticized by many journalists. since full access to information 
is srill limited by the 1971 State Secrets Law. Moreover. oHlcials have 30 days 
(0 respond to requests, and requests can be denied in marrers of "national secu
rity. public health and personal freedoms."8~ An Information Council (lC) was 
established to handle complaints that the government was not complying with 
the new law, bur as of September 2008, no such complaints had been nled. This 
was arrributed to lack of public awareness of the council and doubts among 
journalists as to its potential eHectiveness.R6 

While government contracts are in theory open to competitive bidding, 
well-connected individuals and companies typically prevail over rival bidders. 
Companies afnliated with Transjordanians. especially those with ties to the 
military, are often chosen over Palestinian bidders. Wasta through parliamen
tary deputies or ministerial ofncials also plays an important role in allocating 
resources. When bribery is a factor, the assets or payments may go to members 
of an official's family rather than the official himself, making the bribe more 
difncult to trace in the unlikely event of an investigation. While Jordan is con
sidered a success story of privatization by the World Bank. many key privatized 
assets have gone to foreign investors working with well-connected Jordanian 
companies at the expense of smaller local investors. 

RECOMMENDATIONS 

• The government should end the use of torture and grant domestic and inter
national human rights organizations unrestricted access to prison facilities. 

• The king's commitment to ending prosecutions of journalists for practic
ing their profession should be reAected in the country's laws. Provisions in 
the Press and Publications Law and the penal code that punish speech with 
prison terms and nnes should be eliminated. 

• The Public Gatherings Law provision requiring permission for assemblies 
and meetings should be replaced with a simple notification requirement. 
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Sections of tile Prevention of Terrorism Act rllat serve to stifle Jordanians' 
right to peacefully assemble should be eliminated. 

• The Electoral Law sllould be amended to eliminate gerrymandering ofdis
tricts for the I louse of Deputies. Electoral districts sllould be redrawn based 
on popul'ltion. so tllat each voter is equally represented in tile legislature. 

• The monan.hy should begin to extricate itself from direct political power 
,1Ild make Jordan a true constitutional monarchy. The constitution should 
be amended to make the prime minister and cabinet primarily responsible 
to elected lawmakers. 
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r--r KENYA 

Thomas R. Lansner 

INTRODUCTION 

CAPITAL: Nairobi 
POPULATION: 39.1 million 
GNI PER CAPITA (ppp): $1,580 

SCORES 2006 2010 

ACCOUNTABILITY AND PUBLIC VOICE: 5.09 4.45 

CIVil lIBftRTlES: 4.49 4.29 

RULE OF lAW: 3.97 3.40 

ANTICORRUPTION AND TRANSPARENCY: 3.29 3.06 

(scores are based on a scale or 0 to 7. with 0 representing weakest 

and 7 representing strongest performance) 

Absent genuine eHons to transcend ethnic politics and instill accountability for 
the political- and potentially criminal-acts of senior political leaders bdore 
scheduled 2012 elections, Kenya's prospects are bleak. The country is experienc
ing a simmering crisis that threatens to again erupt into bloody conRict that 
could tear it apart along ethnic lines, as nearly happened after profoundly flawed 
elections in December 2007. The country's ethnic divisions have been rein
forced by successive generations of politicians who have used patronage to build 
personal and party loyalties based on ethno-regionalism. The bitterly divided, 
and eHectively unelected, coalition government formed in April 2008 has thus 
fin proved unable to address the many grave problems facing the nation. 

After achieving independence from Britain in 1963, Kenya acquired a repu
tation for relative stability and prosperity within the troubled East Africa region. 
Founding president Jomo Kenyatta and his successor, Daniel Arap Moi, pre
sided over the increasingly corrupt one-party rule of the Kenya African National 
Union (KANU), which respected few political and civil rights and on occasion 
violently suppressed opposition . During the 1990s, Kenya gradually transi
tioned from authoritarian rule toward functional multiparty democracy. The 
2002 election as president of Mwai Kibaki, a longtime top KANU leader and 
former vice president and finance minister who broke with the party in 1992, 
raised hopes for a peaceful evolution to more equitable and responsive gover
nance. The Kibaki .ldministration pledged zero tolerance of corruption, and in 
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its first years helped revive Kenya's economy through reforms that promoted 
investment, improved governmental operations, and made ~;Ir greater eHorts to 
provide primary educ.Hion and stimulate rural development. 

Ilowever. many of the problems and worst practices of a one-party. patronage
based state were carried over into the new democratic structures. Corruption 
endured and remains rife. impairing governmental eHectiveness and damaging 
people's ~;,ith in elected leaders. Compounding the problem is Kenya's origin as 
a British colonial creation that grouped disparate ethnicities into an externally
imposed polity within artificially drawn frontiers. Rapid population growth, 
from about 9 million people at independence to nearly 40 million in 2009. has 
helped intensifY competition ~or land and resources among ethnic groups. The 
Kikuyu, who inhabit central Kenya, wmprise about 22 percent of Kenya's peo
ple and are the largest single group. Ethnic groups from western Kenya include 
the Luhya and Luo people. each about 14 percent. and Kalenjin and Kamba, 
each about 12 percent. I Group violence is deployed as a political tool through 
various armed militia groups that often operate with impunity. Anacks on indi
vidual citizens, activists, journalists. allli politicians, many of them deadly, con
tinue and are mostly left unresolved . I'ollce brutality is widespread and rarely 
punished. And perhaps llIost d.lIl1aging. the ~;Iilure to reverse the broad percep
tion that government power continues to disproportionately reward one ethnic 
group- under current circumstances. President Kibaki's Kikuyu- has pushed 
politics perilously further from ideological argument towards identity-based 
conflict. 

Kenya's democratic sp.lCe has undoubtedly expanded since Kibaki replaced 
Moi in 2002. Independent media have grown stronger and fight to expose 
wrongdoing hy official and nonstate actors, although some media outlets have 
promoted sectarian violence. ivil society is diverse and active across sectors 
including basic rights. the environment. gender equity. and rural developmem, 
and today it is this arena that appears to be the country's best hope ~or tran
scending ethnic divisions. 

Yet the trauma caused br the December 2007 elections is difficult to over
state. An authoritative oftlcial investig.Hion described the fiercely contested 
voting process as "irredeemably polluted, "1 echoing a conclusion that many 
Kenyans and other observers reached immediately. Proclamation of President 
Kib'lki's reelection was lIlet with incredulity that exploded into anger as the 
apparently stolen vote plunged Kenya into violent turmoil. Riots broke out in 
major cities. In rural areas. neighbors attacked people from other erlmic groups 
and drove Illall}, from their land. Conservative estimates calculate over 1,100 
people killed and more than 300.000 displaced during three months of sporadic 
ethnic violence. much of which appears to have been orchestrated by senior 
political figures . allli was marked by widespread sexual assault and looring. 

Under intense international pressure. the rival candidates worked to stem 
the hloodshed. and the "Grand Coalition Government" was ~ormed in February 
2008 with KibJki remaining as president. opposition Orange Democratic 
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Movement (ODM) leader Raila Odinga occupying the newly created post of 
prime minister. and other cabinet posts split between the two main parries. 
This arrangement. mediated by former United Nations Secretary-General Kolt 
Annan. pulled Kenya back from the precipice of a catastrophic civil war. But 
the power-sharing government has shown little unity or capacity to address key 
issues filCing the country. The I nternational Criminal Court (ICC) will investi
gate the most senior figures accused of fomenting post-election violence after no 
agreement on a special tribunal within Kenya could be reached. Constitutional 
and electoral reform remains stalled. Finally. on the complex core question of 
land reform. the country f:lces the formidable challenge of redressing the his
torical injustices ,Isserted by various groups. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ElECTORAL lAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

4.45 

3.S0 

4.00 

6.00 

4.29 

Kenya's December 2007 presidential election was a profound blow to the con
solilbtion of electod democracy that had gradually emerged over polls in 
1992. 1997, and 2002 during the country's transition from three decades of 
post-independence one-parry rule. Polling indicates that most Kenyans strongly 
support electoral democracy as the best form of governance. President Kibaki's 
2002 election as head of the National Rainbow ~oalition (NARC), with sup
port across ethnic groups and in balloting generally viewed as reasonably free 
and filiI'. helped promote this conviction. However. the fragile coalition split over 
various matters. especially a draft constitution that was subject to a November 
2005 referendum. The core dividing issue was executive power, as President 
KiI~aki's backers. mostly from his Kikuyu ethnic group. strongly supported the 
proposed retention ofa dominant presidency that they expected would preserve 
their privileged access to state p;ltronage. Kenyans from other ethnic groups just 
as adamantly rejected this notion. supporting "majilllboislll"- a more federal 
power structure-and the draft constitution was soundly defeated. 

Pollowing this development. regio-ethnic parties dominated the recast 
political spectrum. President Kihaki ran as leader of an alliance, the Party of 
National Unity (PNU). with its base among Kikuyus. The opposition ODM. 
strongly supported by Luo and Kalenjin groups. offered Raila Odinga as its 
presidential candidate. 

Leading up the 2007 elections. political parties worked tirelessly to mobilize 
support throughout the country. usually with few official constraints. Legislative 
and local elections conducted concurrently were generally accepted as free and 
biro despite localized problems that eventually proved f.'lr graver than observers 
had first suspected. Elections were monitored by the Kenya Election Domestic 
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Observer Forum, which fielded about 1,700 observers, and other regional ami 
international missions. While the December 27 polling day was mosdy peace
ful, occasional hursts of serious violence and other problems had marked the 
campaign period. The official bm amonomous Kenya National Commission 
on Human Rights (KNCHR) issued a pre-election report, tided "Still Behaving 
Badly," that observed "violations of the eleclOral code of conduct among mher 
eleclOral malpractices," including misuse and misappropriation of public 
resources by both sides; participation of public officers (provincial administra
tors, civil servalHs, heads of paraslatals, etc.) in the campaigns; incitemelH £0 

violence; and use of hate speech, particularly on ethnic and gender lines, by 
politicians and the media.) 

VOler llIrnom was strong, polling was mostly orderly, and local parliamen
tary voting and results in most conslilllencies did not at first appear cOlHen
tious. Reports later idemified the recurrence of serious Haws that had been 
highlighted during the 2002 campaign. The Electoral Commission of Kenya 
(ECK), whose composition and competence was questioned even before the 
election, I was in later analysis found £0 be grossly negligelH in fulfilling its 
duties. Large areas of election conduct, from vmer registration to tallying bal
lots, fell f;tr short of imernational standards and Kenyan law. The most detailed 
analysis of these widespread shortcomings was provided in an official repon 
by the tndependem Review Commission (lREC), led by retired Somh African 
jurist Johann Kriegler, in September 2008.~ According to tREC, "vote-buying 
and ballot-stuffing appear £0 be such extensive and universally condoned prac
tices in Kenyan elections that the question can righdy be asked whether genu
inely free and fair elections are at all possible," adding, "the conduct of the 2007 
elections was so materially defective that it is impossible-for tREC or anyone 
else-to est.lblish true or reliable results for the presidenti.11 and parliamentary 
elections. " 

Several observer groups, including those from the European Union and 
the Commonwealth, also found that the election process was seriously Rawed.6 

Reports from both groups noted a clear bias in state media toward President 
Kib.lki and the PNU. Media coverage analysis by the Coalition for Accountable 
Political Financing (CAPP) concluded that the government-owned Kenya 
Broadcasting Corporation (KBC) "f;liled £0 fulfill the minimal legal obligations 
required of it as a public service broadcaster as set out in the Kenya Broadcasting 
Corporation Act." The study found that 76 percent of election news reporting 
on KBC radio and 71 percent on KBC television was given to the PNU. The 
KBC also f;liled to provide candidates with free airtime. as required by law.' 
Lack of transparency and acts of alleged corruption related to campaign finance 
were also highlighted in the CAPr report, including heavy use of official re
sources to promote President Kibaki and the PNU. New financial account
ability structures and public financing for political parties were included in the 
2008 Politic.11 Panies Act, bm it is unclear whether loopholes will be closed and 
transparency mechanisms enforced.8 
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I n tile legislative portion of tile elections. tile ODM and its allies took 103 
seats, wllile tile PNU and its affiliates took 77. While tile IREC report makes 
clear tllat tile entire electoral process was severely compromised, early returns 
matclled anticipated results and gave tile opposition ODM a clear lead in par
li.lmentary contests. wi til numerous incumbents and sitting ministers defeated. 
Tilis raised public expectations tllat ODM leader Odinga would also win the 
presidential contest. and unofficial counts reinforced that prospect. A poten
tially inAuential exit poll withheld by tile Washington. D.C.-based International 
Republican Institute pointed to a substantial Odinga victory.~ 

With no adequate explanation, however, the ECK delayed reporting the 
presidential vote tallies for 72 hours. With tensions high across the country. 
President Kibaki was abruptly declared the victor and hurriedly sworn in for 
a second five-year term. The International Foundation for Electoral Systems 
reported that "startlingly. tile ECK chairman confessed shortly afterward that 
he had been pressured to announce results without having all of the informa
tion at hand and admined that he could not say with certainty wllo actually 
won the presidential election."'o 

Rallies and demonstrations against what was seen as a stolen election began 
immediately. Many were peaceful protests organized by the ODM. Others 
expressed spontaneolls anger. but in some areas, violence against presumed 
political opponents. usually identified solely by ethnicity. appeared well pre
pared and orchestrated . Severe rioting took place in Nairobi among its diverse 
ethnic groups. In western Kenya. demonstrations were mounted mostly by Luo 
supporters of the ODM. The worst clashes occurred in the central Rift Valley, 
where electoral tensions revived longstanding land grievances between Kikuyu 
and Kalenjin ethnic groups and sparked open combat. A subsequent KNCHR 
report named many people it believes were behind appalling acts of murder, 
rape. forced circumcision, and other assaults by existing gangs and hastily orga
nized local militia groups. noting: "The magnitude of the anacks. looting and 
destruction of property and lives, the resources used, the swiftness with which 
tile attackers moved and the deployment of reinforcements ... point to a good 
level of planning, coordination and organisation. monitoring, communication 
networking. financing, provision of transport services and facilities, medical 
treatment/services.'·11 The principal constraint on the severity of the violence 
was the level of weaponry available. Alarmingly, reportS indicate that combat
ants who in early 2008 often used machetes and bows and arrows were subse
quently acquiring automatic weapons. 

After a month of rising violence, an array of multilateral and bilateral diplo
matic eHorts and intensi~' ing pressure from Kenya's civil society- as well as the 
recognition tll.lt the country was on the brink of civil war onvinced Kibaki 
,lIld Odinga to accept a power-sharing National Accord broke red by an African 
Union Panel of Eminent African Personalities, led by Kofi Annan. The so-called 
National Dialogue and Reconciliation process identified its goal as the "achieve
ment of sustainable peace. stability. and justice in Kenya through the rule of 
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law and respect .or human rights." The accord's .our-.old agenda was based on 
immedi.lte action to stop violence and restore fundamental rights and libertiesi 
urgent measures to address the humanitarian crisis and promote healing and 
recolll.iliation; devising a strategy to overcome the politicdl crisis; and address
ing long-term issues, including constitutional and institutional rdorms, land 
rdorms, poverty and inequality, youth unemployment, national cohesion, and 
transparency and accountability. 

In May 2009, a report by the Kenya National Dialogue and Reconciliation 
Monitoring Project noted that implementation of these agenda points has been 
slow, uneven. or obstructed, warning th.1t "without undertaking .undamental 
rdorms, another violent civil conAict may occur . ... The country, and the po

litical leaders in particular, seem to quickly .orget the principles that shaped 
these recommendations . . , to fight impunity and erode the basis ofethnicity as 
drivers of politics. "1 The political infighting thwarting implementation of the 
2008 National Cohesion and Integration Bill, meant to lead ethnic reconcili.l
lion, is emblematic of the situation .1.I 

The sharp decline in violence across the country immediately after the 
power-sharing agreement W.IS an indication th.1t much of it was organized "as 
part of the national bargaining process over power. "II Evidence .or this view 
was oHered by the oHlci.11 Commission of Inquiry into Post-Election Violence 
(CIPEV), known as the Waki Commission after its chairman, Kenyan High 

Court Judge Philip Waki. Presenters of the 529-page Waki Report indicated 
that they had identified a number of senior figures as important instigators of 
post-election violence, though the names were not publicly revealed . The com
mission urged creation ofa special tribunal in Kenya to pursue criminal casesi)' 
however, by mid-2009, the divided Kenyan government had not launched such 
a tribunal. and the ICC assumed jurisdiction O\'er the investigations. 

The coalition go\'ernment can point to some accomplishments. The Kenyan 
constitution was amended in 2008 to disband the utterly discredited ECK. 
An Interim Independent Electoral Commission was empowered to pursue its 
prime mandate to "rdi.mn the electoral process and the management of elec
tions in order to institutionalize free and .;Iir elections." Most analysts agree. 
however, that technical fixes aside. impunity and corruption must be addressed 
bdore meaning.ul rdorm can take root. As the IREC report warned. Kenyans 
must "distinguish those [problemsl that can be attributed to anomalies . • ;Iilures 
and malpractices traceable to gaps or provisions in the Constitution and laws of 
Kenya from those th.1t can be attributed to a bad culture encomp.lssing impu
nity, disrespect .or the rule of law and institutional incompetence. " I(, 

The 2007 election and ensuing violence highlight disparate problems of 
Kenyan governance. The heavy concentration of power in the executive has 
long been nearly unassailable by the legislature or the judiciary and has been 
a sharp point of conl-lict in recent years, particularly during the debate over 
the rejected draft constitution. Despite a retreat from personalized one-party 
rule and a shift toward more assertive rhetoric, members of Parliament (MPs) 
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have been ineffective in exercising control over the state budget or resources. 
Throughout the post-independence period, most legislation has originated 
with the executive, although in the years following Kibaki's election Parliament 
pl.lyed a larger role in both drafting new bills and revising or rejecting executive
based proposals. Attempts by small groups of politicians, often aligned with 
leading business interests, to commandeer state power and resources are com
mon. Governmental agencies and the civil service, even when staHed by compe
tent and dedicated individuals hired in accordance with the technical provisions 
established by the Public Service Commission, see their eHorts diminished by 
patronage and corruption. 

The critical role played by civic groups has become more apparent in recent 
years. Kenya's civil society groups generally operate freely, often with inter
national aid. The vibrant civil society sector has opened debate and offered 
myriad highly credible reports and proposed solutions related to problems in 
governance and development. Its robust character also oners hope that issues of 
human rights and equitable opportunity can be addressed across ethnic lines. 
Networks like Bunge la Mwananchi, or "People's Parliament," are building 
grassroots support for systemic change. 17 These civil society groups have gar
nered significant media attention and raised public pressure on issues such as 
parliamentary allowances and land rights. Although problems with legal reg
istr.ttion have not been as contentious an issue as in many developing coun
tries, a current focus of nongovernmental organizations (NGOs) is revision of 
the 1990 NGO Coordinating Act, which is viewed as coditying arbitrary and 
potentially unconstitutional provisions while also failing to provide regulation 
adequate to enforce transparency and accountability among NGOs and other 
civil society groupS.IR 

Media are generally free and the private press is vibrant, but pressure from 
the government occasionally encourages seH:'censorship. According to the Africa 
Media Barometer, the government is "often discriminatory" in awarding adver
tising contracts. I') The most overt act of intimidation in recent years occurred in 
March 2006, when masked security agents raided the StI7ndard newspaper and 
its sister television station in Nairobi. The StI711dardhad recently been reporting 
on corruption and political maneuverings, prompting a senior minister to warn 
that "if you ratde a snake, you must be prepared to be bitten by it." According 
to the Committee to Protect Journalists, one reporter was seriously assaulted 
before the December 2007 polls, and two journalists were shot and wounded, 
with many more reporting threats, during the communal violence in January
February 2008. Gangs and others have also threatened individual journalists for 
everyday reporting. The January 2009 murder of Francis Kainda Nyaruri, who 
was reporting on corruption, remains unsolved, and key witnesses in the case 
have reportedly received death threats. 2o 

Kenya's media played a mixed role in the election and post-election vio
lence, reRecting its growing diversity and uneven levels of maturity. Some 
oudets provided useful voter education before the polls. urged restraint in the 
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post-election period. and mobilized assistance ti.>r victims of cI.lshes. Other out
lets. especially vernacular local radio stations. were accused of inciting people 
to violence. Shortly aher the presidential election results were announced. all 
live news hroadcasting was temporarily banned. at least partially because some 
vernacular radio stations were goading their communities to bloodshed. 

The state retains control over the largest broadcast media network. the 
Kenyan Bro.ldc,lsting Corporation. which has continued its long tradition of 
strongly supporting the incumbent administration. Kenya's constitution does 
not expressly guaramee press freedom. and media operations are subject to 

various laws dnd jurisdictions. 'I The 2007 Press Act. which created the Media 
Council of Kenya. and a new communications law passed dt the end of 2008 
that includes curh on "hate speech:' have increased the government's abil
ity to regulate the media to a degree that free expression advocates consider 
excessive. The Kcnya Coml1luniGuions (Amcndmcm) Law 2008. enactcd in 
J.llluary 2009. also empowers the governmeIH to destroy or confiscate broad
casting equipment to maintain "puhlic satety." A concerted campaign by jour
nalists and freedom of expression advoc.ltes- during which authorities arrested 
a number of protesters in December 2008- won a government promise in May 
2009 to revise or repeal more draconian sections of the lawY Criminal libel and 
ddillllation 1.lws are sometimes used 'lg.linst journalists in courts th.u possess 
a mixed repllfation tor tairness. The National Cohesion and Imegration Act 
2008 made it an oHence to use threatening. abusive, or insulting words to seek 
to promote ethnic hatred. Internet and other electronic communication are not 
obstructed, aldlOugh there are reports that some government ministries have 
sought to blo(.1.. their staff's computer access to the governmem's own anticor
ruption cOl1lmission. 

CIVIL LIBERTIES 4.29 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 2.88 

GENDER EQUITY 3.67 

RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 3.50 

FREEDOM OF CONSCIENCE AND BELIEF 6.67 

FREEDOM OF ASSOCIATION AND ASSEMBLY 4.75 

Kenyans enjoy little protection against abuse by police and security torces. and 
in some areas of the coumry also bll prey to organized criminals who appear 
linked to local political leaders. Numerous credible allegdtions have emerged in 
receIH years of extrajudicial killings and other assaults on suspected criminals 
or ordinary citi7.ens by police. who operate with virtual impunity. After a visit 
to Kenya in February 2009, the United Nations Special Rapporteur on Extra
Judicial Executions, Philip Alston. stated that "the police are free to kill at will," 
adding. "systematic. widespread. and carefully planned extrajudicial executions 
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are undertaken on a regular basis by the Kenyan police," and "the proper response 
to criminality is not to shoot a suspect in the back of the he-dd ... but to investi
gate, arrest, and try the suspect in accordance with law." 

According to the KNCHR, approximately 500 people were killed or disap
peared in a five-month span in 2007. At least some, Pro.essor Alston reported, 
were suspected criminals who were "taken to a .orest and tortured to death."2.' 
But as the Alston report and other investigations have made plain, ordinary citi
zens too are targets .or assault, extortion, and murder by security .orces that are 
utterly unaccountable to any other authority. The report also warned of system
atic violence to silence police critics. A policeman who gave detailed accounts 
of official death squads was murdered in October 2008. On March 5, 2009, 
two prominent human rights activists, Oscar Kamau Kingara and John Paul 
Oulo, were shot dead in broad daylight near President Kibaki's official residence 
in the center of Nairobi. In 2007, Kingara's Oscar Foundation Free Legal Aid 
Clinic had alleged that since 2002 over 8,000 Kenyans were tortured to death 
or executed by police in an ongoing crackdown on a criminal gang known as 
the Mungiki.!I There have been no arrests in these assassinations; the police 
claim that they are ddending themselves against well -armed criminals, who 
have indeed murdered dozens of police in recent years. 

Although dissidents are less likely to suHer the systematic repression that 
characterized the KANU regime, political activists are routinely detained and 
harassed, and they allege abuse by police and other security forces. In February 
2009, PEN Kenya president Philo Ikonya and PEN member Fwamba N. C. 
Fwamba, along with activist Patrick Kamotho, were arrested, allegedly assaulted 
by police, and hospitalized .ollowing a protest against the rising .ood prices in 
Nairobi . All three activists have been arrested in the past .or "taking part in il
legal demonstrations." 15 

UN Rapporteur Alston and several human rights groups also reported 
widespread abuses by security .orces during operations against a local militia! 
criminal group. the Sabaot Land Ddence Force. in the Mount Elgon area in 
northwestern Kenya in 2008. Human Rights Watch said that both security 
.orces and rebels are "responsible .or horrific abuses, including killings, torture 
and rape of civilians. " 2(' Like many other violent confrontations in Kenya, the 
Mount Elgon conAict arose over land disputes that evolved into violent resource 
competition between ethnic group~-and, as elsewhere, was apparently abetted 
by local political leaders. Amnesty International also reported that in November 
2008, dozens of residents of Mandera district in northern Kenya charged that 
soldiers and police committed rape, torture, and beatings during an operation 
to curb weapons smuggling from the Horn of Africa. The government dis
missed the aliegationsY 

The Mungiki and other criminal bands are a serious threat to many aver
age Kenyans' daily lives. Extortion of businesses is commonplace, especially 
in large cities and towns. Kidnappings .or ransom have increased. Occasional 
police campaigns against gangs have reportedly included abuses against many 
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citizens. While there have not been terrorist attacks on Kenyan soil since 2002, 
counter-terrorism eHorts Ilave induded what some rights groups describe as 
illegal detention ,lIld improper rendition of non-Kenyans • . IS well as discrimina
tion against Ken yans of Som.tli origin (see below). 

Ken)'a ratified the Convention Against Torture and Other Cruel. Inhuman 
or Degrading Treatment or Punishment in 1997, and a.i:er a long delay submit
ted its first state report in .June 2007. In January 2009. the UN Committee 
ag.linst li:lrture re ponded by welcoming the introduction in Kenya of several 
.ormal mechanisms that. If properly empowered, could reduce the prevalence 
o. torture. including the KNCHR. the launch of the Governance. Justice. 
Law and Order Sector Rdorm Progr.lIllllle. and the establishment of the inde
pendent Polke Oversight Board. Despite such official commitments. torture 
remains commonplace. The Ken}'an NGO Independent Medico-Legal Unit. 
which works to reh;lbilitate torture victims. has issued numerous reports with 
their testimonies and detailed .orensic evidence of torture in Kenya. The group 
st;ltes th;lt "the need .or dear. comprehensive and consolidated legisl;ltion on 
torture cannot he overemphasi7.ed."lx 

The remainder of the UN response. meanwhile. is .1 scathing indictment 
of widespread abuses committed with impunity by the security .orces. "UI 
mpedimel1ts faced by individu.lls who m.lY h.we been subject to torture and ill
treatment to complain and have their cases promptly and impartially exam
ined by the competent ;IutilOrities" are noted with concern. The Committee 
ag;linst Torture also made special note of "dire" conditions in Kenya's prisons. 
"in particular the high number of persons in pre-trial detention." remarking 
on "the overcrowding. lack of appropriate health services and high levels of 
violence inside the prisons. including inter-prisoner violence. " I" Based on 
official capaLit)', Kenya's occupancy level is 223.3 percent, and 43.3 percent 
of detainees are in remand. III The government responded to these problems 
by allowing increased public access to prisons and ordering a review of the 
Prisons Act. Like other Kenyans, detainees and prisoners may file compl.lints 
with the Public omplaints Standing Committee. However. Kenya's prisons 
remain severely underfunded . Most detainees and prisoners lack the informa
tion and ,\Ccess necessary to pursue complaints, and the overburdened and 
at times incompetent or corrupt justice system responds sluggishl}' at best to 
complaints. \I 

The autonomous KNCH R has the authority to review prison conditions 
and receive complaints regarding prison conditions, and serves as the primary 
rights watchdog and provider of redress for all Kenyan abuse victims. It is 
widely perceived as independent and has called .mention to numerous rights 
issues while also attempting to formulate programs to improve rights awareness 
and protections throughout (he government and socie(),- It has the authority to 
order detainees released .IS well as compensation for rights abuse victims, but 
lacks prosecutorial powers. 
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While Kenyan law prohibits gender-based discrimination, traditional prac
tices and law conrinue to restrict gender equaliry. A provision of Kenya's criminal 
code ca rried over from British colonial rule provides up to 14 years' imprison
ment for consensual homosexual acts. Multiple accounts describe how women 
and girls are particular and common t,ugets for sexual violence by the military, 
police, ethnic militia, and criminal gangs. and there are increasing reports of rape 
of men and boys as well . 12 Many women and girls were sexually assaulted during 
the post-2007 election violence. reportedly including by police. 

The police have acted on a Waki Report suggestion to launch a special unit 
to investigate and address gender-based violence. although its eHectiveness 
remains to be proven . Despite laws against traHicking of children and traffick
ing for sexual exploitation. UNICEF reported in 2009 that "there is evidence 
that Kenya is a fast growing source country. as well as a transit and destination 
country. for human tr.lfficking."l1 While female genital mutilation was out-
1,lwed in 200 I. it is still widely practiced within many communities. 

Kenya is a signatory to the Convention on the Elimination of All Forms 
of Discrimination against Women. Yet women's property rights remain lim
ited under customary and formal laws of inheritance and succession. A draft 
Nation.11 Land Policy pushed by civil society and approved by the cabinet in July 
2009 proposes expanding women's rights to inherit land and would modernize 
discriminatory laws. l

\ Even if it passes. enforcing change in a strongly patri
archal society will be difficult; traditional courts. especially in rural areas. are 
particularly biased against women. Of the 222 members of Parliament, only 15 
elected and 6 nominated MPs are female. A wide array of proposed legislation 
aimed at protecting women. including the Anti-trafficking in Persons Bill. the 
Domestic Violence (Family Protection) Bill. the Equal Opportunities Bill, and 
the Matrimonial Property Bill. remains at the discussion stage in Parliament. 

Civil society groups continue to lead eHons to advance disabled rights. which 
receive only limited protection under current law. An estimated 10 percent of 
Kenyans have some form of disability. The 2004 Persons with Disabilities Act. 
which established the National Council for Persons with Disabilities. has been 
broadly welcomed. but the law "is apparently plagued with inherent operational 
and legal impediments to its utilization." observed one advocacy group. "[A] 
filCtor that renders the Act unenforceable is the fact that the Act is too apt in 
giving discretionary powers where mandatory powers seemed the only viable 
alternative." " 

Kenya's legal structures prescribe equality for its many ethnic groups- dis
crimination on the basis of a person's "race. tribe. place of origin or residence 
or other local connection. political opinions. color. or creed" is constitution
ally forbidden - but political patronage has entrenched an informal system of 
f:lvoritism that has especially disf:\Vored smaller ethnic communities. Ethnic 
Somali Kenyans have suffered particular neglect and abuse. Somali Kenyans 
are the only ethnic group required to produce rwo identification cards to prove 
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their ci£izen~hip. Furthermore, they .~Ice unequal economic opportunities due 
(0 1.lck of governmem development eHons in the North Eastern Province and 
discrimination in hiring .or jobs wi{hin {he police, milit.lry. and civil service.x, 

Kenya has no{ ratified Imernational Labor Organization onvemion 169 on 
Indigenous and Tribal Peoples nor approved {he Uni{ed Nacions Declara{ion 
on {he Rights of Indigenous Peoples. UN Special Rapponeur on Indigenous 
Issues Rodol.il Sravenhagen wro{e in 2007 {hat the "livelihoods and cul{ures" 
of Kenya's pastoralist, humer-gatherer and .orest tribes "have been tradition
ally discrilllin.lted against and their lack oflegal recognition and empowermem 
reAects their social, political and economic marginalization," adding, "most of 
the human rights viol.ltions experienced by pastoralists and hunter-gatherers in 
Kenya are related to their access to and control over land and natural resources." 
Some civil society orgJniz.1tions promoting indigenous rights and their donors 
have reportedly come under governmemal pressure. 17 

Kenyans are free in religious practice, illthough the role of traditional Islamic 
courts vis-a-vis civil law is contentious, and is set to evoke a divisive communal 
debate during the constitutional rdllTm process. Christians comprise about 80 
percent of the population, ;lIld Muslims milke up approximiltely 10 percent. 
mostly in tile coastal area . Tensions have occasionally erupted, with Muslims 
alleging discrimination at the hands of the government, including the arrest and 
illegal deportation, on national security grounds, of foreign Muslim scholars 
and others. IN 

In most areas, Kenya's transition from one-party rule has allowed a blossom
ing of civic associations with li{tle oven governmental interference. All Kenyan 
workers except members of the military or police may join a union of their 
choice; ,tbom "iOO,OOO are union members. Workers can negotiate collective 
hargaining agreements. although official grievance procedures can be cumber
some, and workers sometimes strike olltside the approved process. Most of the 
roughly 40 registered unions in Kenya belong (0 the single approved national 
labor federation . the Central Organization of Trade Unions (COTU), which 
is the official workers' represemative in administering the Industrial Relations 
Charter in conjunction with the governmem and the Federation of Kenya 
Employers. Ilowever, the government appoints COTU's secretary general from 
a list of union nominees, and many of the COTU-affiliated unions are viewed 
as ineHective or corrupt. Professional unions olltside COTU are regarded as 
much more capable advocates .or their members' interests.

,q 

While protests are common, the constitutional right to public assembly 
is not always respected, and security forces sometimes reSOH to force to sup
press even pe.lCdi.1 and law.i.1 protests. Some people arrested at protests have 
alleged beatings ,Ind sexual abuse while in police cus(Ody. Despite constitutional 
guarantees, ,ltIthorities banned all public ga{herings after the December 2007 
elec{ions. Police are described as repeatedly using deadly force against peaceful 
protestors, especially supporters of the oppositioll ODM. Almost 110 members 
of the security filrces have been held accoumable for such .Ic{ions. 
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Kenya's judicial system retains many f.1cets of the British system it inherited at 
independence in 1963, but in practice is heavily dominated by the executive 
branch and permeated wirh corruption at all levels. The lack of judicial inde

pelllience and integrity is a core factor permitting impunity for abuses by the 
country's most powerful groups and individuals. Reports by the Commonwealth 
(2002) and the International Commission of Jurists (2005) detailed dire den
ciencies and oHered clear suggestions for improvement. While the first Kibaki 
administration took up the mantle of reform and the government sacked some 
judges and magistrates,"o the structure of the judiciary, its lack of resources, and its 
susceptibility to external inAuences gravely subvert the rule onaw in Kenya today. 

The president appoints the attorney general, chief justice, and Supreme 
Court, Court of Appeals. and High Court judges. The Judicial Service Com
mission advises on such appointments but is itself comprised of the chief jus
tice, attorney general. chair of the Public Service Commission, and two High 
Court or Court of Appeals judges. all of whom are executive appointees. This 
process has created a judiciary that is largely beholden to the incumbent regime, 
although some individual jurists have demonstrated independence in seeking to 
enforce the law even at the highest levels despite demonstrated executive disdain 
for court decisions. 

LICk of compliance with judicial rulings creates consequences noted in 2006 
by the African Peer Review Mechanism Kenya Country Report: "(P]rominent 
government onicials either disobeyed courts orders or expressed an intention to 
disobey them ... fostering an emerging culture of impunity (thar] strikes at 
the heart of the mandate and rule of law." The report also described the conse
quences of this distrust, including "individuals' resort to self-help initiatives, 
where communities employ their own private militias to protect or enforce 
rights, or prefer to use traditional mechanisms to resolve disputes rather than 
. . . form.11 courts." II 

A Gallup poll conducted in April 2009 found this to be an accelerating trend: 
Keny.lIls' confidence in their country's judicial system had dropped to 27 percent, 
less than half the level of only two years earlier. 12 The World Bank Institute's gov
ernance indicator for the rule of law in Kenya also dropped sharply from 2006 
to 2008. I I The corrosion of Kenya's justice system is so severe that UN Special 
Rapporteur Philip Alston explicitly called for the removal from office of both the 
attorney general and the head of the Kenya Police in his 2009 report on extraju
dicial killings. "The Government of Kenya can choose to deny the existence of 
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problems or insist that they are under control, while the killings and impunity 
continue," he warned. " [Sjuch a path will lead inexorably to chaos and large-scale 
violence within a relati vely short time."'I' 

The constitution sets out the minimum qualifications for members of the 
H igh Court, ,lIld the Judica ture Act lists essentialmagistr,lte qualifications, but 
credentials and training are insufflcient, and incompetent candidates some
times serve as prosecutors and judges. In 2008, Kenya began eHorts to address 
the problem by e rablishing a World Bank-funded Judicial Training Institute 
and meeting with international experts in judicial education to revise Kenya's 
draft Judicial Education Policy.I'i 

Overall, however, reform has stalled since the proposed new constitution 
was rejected in November 2005, and many initiatives are sharply contested 
along political lines, with a view toward the 2012 elections. Judicial, electoral, 
and civil service reform and land rights are among cruci,ll issues that a new 
constinuion must address. A Committee of Experts has been appointed under 
Icgisbtion to renew the constitutional review, but the process is likely to con
tinue to be mired in political controversy. The question of accountability for 
the post-2007 election violence, discussed earlier, remains an open issue. The 
government has reneged on its agreement to form a special tribunal, as recom
mended by the Waki Commission, and instead plans to use existing courts and 
expand the mandate of the Truth, .Justice and Reconciliation Commission. This 
decision has been strongly criticized by local and global human rights groupS,'I(' 
and led directly to the ICC's decision to assert its jurisdiction. 

Kenyan law presumes people charged with a crime to be innocent until 
provcn guilty, guarantees a public hearing, and allows consultation with an 
attorney. The government provides attorneys only in capital cases, however, 
and most defendants cannot aHord legal counsel. The government and courts 
sometimes withhold evidence from defendants by using secrecy laws, and the 
scale of free legal aid services does not match the enormous need. Courts are 
chronically underfunded and understaHed, and ,I daunting backlog of cases pre
vails. Legal requirements that people arrested must be charged within 24 hours 
or 14 days in non-capital and capital cases, respectively, are often not honored. 
Many suspects are held for months or years of pretrial detention under dreadful 
conditions despite provisions for their release on bailor bond. High court fees, 
poor knowledge oflegal rights, language barriers, and, in many rural areas, lack 
of Icgal infrastructure also present grave obstacles to access to justice for most 
Ken ya ns. I. 

Kenya's military numbers about 22,000 personnel. It W,IS closely aligned 
with the authoritarian KANU regime, and individuals from President Moi's 
Kalenjin group were awarded many senior posts during his rule. The only overt 
eHllrt to take power was an aborted coup in 1982, and the army has contin
ued to accept civilian oversight during the country's fitflll democratic transi
tion. There are fears that the military could fracture along ethnic lines if it is 
asked to suppress large-scale ethnic conflict. Most domestic security operations 
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are carried out by various police units, including highly trained paramilitary 
groups. Allegations of corruption in military procurement have not resulted in 
serious investigations, largely due to the .act that security and ddense contract
ing is exempt from procurement regulations. Numerous scandals have arisen in 
recent years, the most notable being the Anglo Leasing Scandal, which involved 
numerous overcharged government contracts, including .or the construction of 
.orensic laboratories and security vehicles .or the national police and the deliv
ery of an oceanographic survey ve.;sel to the Kenya Navy.4R The Kenya Anti
Corruption COlllmission (KACC) investigated 18 security-related contracts in 
relation to the Anglo Leasing case and .olwarded seven to the attorney general 
.or prosecution, bur a combination of appeals and petitions flied by the defen
dants h.lve resulted in repeated delay of the only two prosecutions undertaken,"" 

Property rights in Kenya's modern commercial sector are generally respected, 
despite complaints abour slow and sometimes corrupt commercial court pro
ceedings. The Heritage Foundation reported in 2009 that "lax property rights 
and extensive corruption hold down overall economic freedom," and noted a 
lack of protection of intellectual rights. 

The question of land rights is fir more vexing. The distribution ofland is a 
source of deep grievance across Kenya and a root cause of group conflict. Land 
seizures even .or public purposes are sometime arbitrary; Amnesty International 
reported that in mid-2009 3,000 people were forcibly evicted from a Nairobi 
community.'" There is a long record of alienation of traditional lands of smaller 
ethnic groups and .avoritism in land allocation toward the Kikuyu that began 
in colonial times. An official government report issued in December 2004 esti
mated that over 200,000 illegal allocations had been made since independence 
in 1963: '''Land grabbing' bec.llne part and parcel of official grand corruption 
through which land meant .or public purposes ... has been acquired by indi
viduals and corporations. " 51 Land -motivated displacement was a key underly
ing cause of much post-election violence, particularly in the Rift Valley. 

The draft National Land Policy could address many pressing land issues, 
in luding by empowering authorities to recover improperly allocated prop
erty. But the law awaits parliamentary approval, and stronger protections 
.or disadvantaged comlllunities are urged by NGOs such as the Kenya Land 
Alliance. The new policy will be politically contentious, and likely elicit resis
tance from large landowners and groups that have benefited under previous 
regimes. >1 In northern Kenya and other arid areas, desertification and grow
ing population pressures are intensifYing land-related resource competition, 
including cattle raiding and conflict between herders and farmers. A Ministry 
.or Northern Kenya and Other Arid Lands formed in 2008 is meant to better 
address this situation. Hunger is growing acute in these regions: the World 
Food Program estimates that about 5.6 million people in Kenya are "food 
insecure." Drought and rising global commodity prices are partly to blame, 
exacerbated by economic dislocation caused by violence, governmental inef
.ectiveness, and corruption. 
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Kenya's pervasive corruption damages both governmenral efficiency and peo
ple's bith in democr,uic rule. Details of massive corruption under the regime 
of former president Daniel Amp Moi were reported extensively by the private 
security group Kroll in a report commissioned by the Kenyan government, but 
apparently never pursued.~' In 2008 Kenya ranked 147th out of 180 coun
tries in Transparency Inrernational's annual orruption Perceptions Index.;.j 
Graft is reportedly rife at all levels, from military procurement to market 
inspectors in Nairobi's sprawling slums to rural land distribution. A survey by 
Transparency International's Kenya chapter in April-May 2009 found that over 
half of Kenyans reported paying brihes to obtain goods or services, and that 
"the Kenya Police is the most corrupt institution in East Africa. ,,~~ In 2005. the 
Africa Peer Review Mechanism Report warned that corruption occurred on a 
scale sufficienr to aHect hoth Kenya's economic health and its atlractiveness as 
a destination fiJr foreign investors.~f' 

The experience of John Githongo. a journalist and anticorruption cam
paigner appoinred head of Kenya's Office of Governance and Ethics after Presi
dent Kibaki 's 2002 election, illustrates the frustrations of attempting to fight 
graft in Kenya . Ilis story. and corruption's impact on KenYd's political dynam
ics and developmenr, was the subject of a 2009 hook by journalist Michaela 
Wrong. It's Dill' Jill'll to &t: The Stol} ofil Kenytlll \'(Ihistle-Bloltler. After initially 
tackling his job with vigor, by early 2005 Githongo had resigned after senior 
officials obstructed his investigations. and he Aed Kenya after receiving multiple 
threats. A year later, he issued a report alleging then Vice Pre idenr Moody 
Awori and senior ministers had misappropriated over US$600 million in gov
ernment funds in the Anglo Leasing scandal. ~7 The Anglo Leasing case is just 
one of many where graft in governmenr procuremenr .lIld budgeting processes 
has been exposed, and it revealed the inability of the public or even Parliament 
to gain reliable information about governmenr operations. 

State activit), in the economy is substantial despite the hlct that several 
state-owned enterprises h.we been fully or partially privatized in recent years. 
In 2008. the 2005 Privatization Act, which aimed to boost transparency during 
the privatization process through the creation of an Independent Privatization 
Commission and an .Iccompanying regulatory framework. came inro eHect. 
but implementation has been modest thlls far.58 Opportunities for direct politi
cal interference. patrondge, and corruption are numerous as state-owned enter
prises report directly to politically appointed ministers. ~· ' 
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Tilere is no lack of awareness of tile scale of botll grand and petty corrup
tion, or its corrosive effect on tile country. The interagency GJLOS introduces 
itself on its website by asking: "Has your flle ever 'disappeared' at the courts but 
reappeared at the production of 'kitu kidogo' (a petty bribe-literally "some
tiling small" in Kiswallili]? Have you ever reported a crime and you became the 
criminal instead? .. Did you ever lose a case in court because you could not give 
a kickback? The list is endless .... "60 

SCYl'ral other anticorruption agencies exist. The Offlce of the Ombuds
man Ilouses tile Public Complaints Committee. International donor-backed 
efforts to improve government procurement practices, including strengthening 
the Public Procurement Oversight Authority, have reported some success,61 but 
serious problems continue to perv;\de this area, and it appears that impunity 
remains the norm at the highest levels of government. Kenya's National Audit 
Offlce is responsible for regulating state expenditures, but its independence is 
limited, and resource constraints, audit backlogs, and a failure to release audit 
reports in a timely manner decrease its effectiveness. Recent reforms have 
enabled the auditing agency to upgrade its investigative capacity.c'2 However, 
as with reports from other agencies and commissions, there is little evidence of 
political will to act on its findings. 

T he KACC is also active. but apparently unable to seriously tackle major 
high-level scandals, and without independent prosecutorial powers. The highly 
politicized attorney general's offlce has failed to pursue any senior officials or 
business people accused of malfeasance. While the KACC encourages Kenyans 
to report corruption, it cannot itself provide whistleblower protection or pur
sue those who seek to intimidate people reporting illicit acts. KACC officials 
acknowledge potential whistleblowers' fear but believe an anonymous web
hased reporting system launclled in 2007 will help.c.I In March 2009, a Witness 
Protcction Unit was formally launched under a new Witness Protection Act 
that came into eHect in September 2008, bur it is so far untested and under
filllded. Repeatcd and enterprising media exposes that f;liled to induce proper 
investigations led a senior editor in Nairobi to despair that reporting on corrup
tion is "like talking to yourself"(," 

MPs have undertaken parliamentary corruption probes and demanded 
action, but senior offlcials still appear able to ignore parliamentary demands 
and sometimes even judicial decisions. The 2003 Kenya Public Officer Ethics 
Act prohibits public officials from holding shares or an interest in a corpora
tion or body that would intedere witll their official duties. and requires that 
public offlcers declare their assets. However. the law does not require the 
declarations be made public. f;\ils to specifY which assets must be declared. 
and does not establish a procedure for the review of the declarations.6j Many 
public officials see little separation between their private interests and offi
cial duties. This became institutionalized during the 2003- 2007 Parliament. 
when MPs voted to sharply increase their pay, mileage. housing. constituency • 
• lIId severance allowances/"; 



336 COUNTRIES AT THE CROSSROADS 

New scand.lls continue to emerge, allli there is little indication that these 
will be addres~ed any more seriously than those unpunished in the past. In 
2008, the .rand Regency Hotel in Nairobi W,IS sold to Libyan buyers at a price 
allegedly ~:Ir helow its real value. A litany of other oHicidl high-level corruption 
allegations .lre discllssed in the Kenya National Dialogue and Reconciliation 
Monitoring Project's May 2009 report, which bluntly states that "the Coalition 
Governmenr conrinued to be riddled with corruption scandals. "6i Despite 
Illyri.ld accus.uions and previous investigations. no senior officials have been 
prosecuted. 

Tr.lIlsp.lrenc)' International Kenya urges that Kenya's Official Secrets Act be 
repealed, and that pending legislation, including the Freedom of In~onnation 
Bill under consideration since 2007 and Anti-Money Laundering Act. be en
.lcted promptly "to ensure that the robhers of the public resources are identified. 
stopped and eHectively prosecurell. "hll Section 79 of the Kenyan Constitution 
guarantees freedom of expression, but no laws explicitly regulate citizens' right 
to information. The opacity of executive decision making makes legislative 
oversight of hudgetary processes largely ineHective. Some reforms have been 
enacted: the 2008 Fiscal Managemenr Act, which was en.lcted in June 2009, 
mal1llates that Parliamenr participate in and oversee the budget-making pro
cess, sets our specific requirelllenrs and deadlines for report submission, and 
requires the publication of a "Budget Outlook Paper" every January. Legal 
advances have nO( thus htr resolved serious issues related to the inflation of 
the budget :lIld the misuse of funds. In Ma), 2009, Finance Minister Uhuru 
Kenyatta was criticized after suhstanti.11 inconsistencies were found in his sup
plementary hudget estimates.h

" Nonetheless. Kenya receives a score of 57 per
cent in the 2008 Open Budget Index, an improvement of 10 poinrs from two 
years ago.-u The propriety of administr.nion and distrihution of internatioll.ll 
aid-desperately needed as Ken)';) ~ilCes its worst drought in a gener.ltion along 
with numerous other social challenges- has occasionally corne under question. 
Several cOllntries and donors have .It times suspended assistance to Kenya .Imid 
allegations of uJrruption in ItlOd procurement, distribution of medicines, and 
education projects, among others .- ' 

RECOMMENDATIONS 
• 

• 

• 

Utilizing the diagnosis :lIld prescriptions of the IRE report as a base for 
electoral rdorm . relJue~t immediate substanrive international mediation 
and expertise to propel nonpartisan constitutional and electoral changes in 
adv.lI1ce of the scheduled 2012 elections. 
Move swiltly to act on the Waki Commission's recommendations to pros
ecllte those responsible ~or instigating past violence, or cooper,lte fully with 
the International Criminal Court's efforts to ensure such accountability. 
Pass and implement the draft freedom of information bill to raise transpar
ency at all levels of government and public service. 
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• Establish a permanent mechanism of dialogue to identify and. if possible. 
peacefully disarm militia and other groups that have been engaged in ethnic 
and/or political violence. 

• Sign and ratify UN relevant treaties and conventions to which Kenya is not 
yet party. including I LO 169. and codify their provisions with meaningful 
enforcement mechanisms into domestic law. 

• Fully implement the National Land Policy rEd : ndoptrd by Parlinnlmt ill 
Drmllbrr 20091 through appropriate enabling legislation and empower
ment of a genuinely autonomous National Land Commission. 
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Oussama Safa 

INTRODUCTION 

LEBANON 
CAPITAL: Beirut 
POPULATION: 3.9 million 
GNI PER CAPITA (PPP): $10.880 

SCORES 2006 2010 

ACCOUNTABILITY AND PUBLIC VOICE: N/A 3.83 

CIVIL LIBERTIES: N/A 3.99 

RULE OF LAW: N/A 3.54 

ANTICORRUPTION AND TRANSPARENCY: N/A 2.60 

(scores are based on a scale of 0 to 7, with 0 representing weakest 

and 7 representing strongest performance) 

Lebanon's governance system has always relied on a delicate power-sharing for
mul.l, enshrined in the constitution, under which the country's main religious 
groups divide the top executive and legislative posts and hold quotas in the 
parliament, the civil service, and the security forces. In 1975, a sectarian civil 
war erupted, partly because Sunni and Shiite Muslims objected to the fact that 
the Maronite Christians held greater quotas and a monopoly on the presidency 
despite representing a minority of the overall population. 

On a practical level, the sectarian system has instilled clientelist relations 
between the leaders and members of each religious community. The resulting 
preeminence of sectarian cohesion at the expense of national solidarity has his
torically invited and been reinforced by foreign intervention, as occurred with 
countries including Syria and Israel during the civil war. 

The 15-year conAict ended in 1989 with a new national accord brokered 
by Arab diplomats in the Saudi city ofTaef The peace agreement introduced 
a new power-sharing formula, shifting significant authority from the Maronite 
president to the Sunni prime minister and the Shiite speaker of parliament. 
It also replaced the prevailing 6:5 : ratio of Christians to Muslims in state jobs 
to an even split, though it is generally believed that this still overrepresents 
the Christians. The T.1ef accords indirectly designated Syria as the main pow
erbroker in Lebanon and the ullofficial arbitrator between its contentious 
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communities. This allowed Syria to tighten its grip over the country's political 
and economic life. 

Although the accords stipulated the withdrawal by 1992 of 20,000 Syrian 
troops st.ltioned in Lebanon. the pullout never occurred. Instead, for 15 years 
after rhe end of the war, Lebanese laws, elections, and key appointments were 
carefully vetted and manipulated by Syrian intelligence officers to protect Syria's 
interests. 

Meanwhile, the major militias that took parr in the civil war benetlted from 
a blanket amnesty law that cleared them of any crimes or wrongdoing during 
the conflict . Former warlords became the new political elite, enjoying senior 
legisl.ttive, judicial, and execurive positions and practicing a distinct style of 
politics based on deal -making ami the division of spoils. Leaders who rebelled 
against Syrian hegemollY, such as former army chief Michel Aoun and former 
Lebanese Forces militia leader Samir Geagea, were exiled or jailed. 

As it oversaw the disarmament of Lebanese militias, Syria made sure th,lt 
Hezbollah- a Shiite Islamist movement created in the wake of the 1982 
Israeli invasion of Lebanon and closely allied with the Iranian regime- kept 
its weapons under the pretext of resist.lllce to the Israeli occupation. Successive 
Lebanese governments between 1990 and 2000 echoed this characterization 
of Hezbollah's role, and eHorts were made to strengthen Hezbollah's military 
power at the expense of the regular armed forces. As a result, Hezbollah today is 
the strongest armed group on Lehanese territory, and the Lebanese government 
continues to face serious difficulties in its attempts to restore a state monopoly 
on armed force in the country. 

Lebanon's ,1I11bitious postwar reconstruction program was largely eHective, 
bur massive borrowing coupled with unexpectedly low economic growth led to 
a ballooning puhlic debt, which today stands at 162 percent of the country's 
gross domestic product (GOP)" The reconstruction plans were drawn up and 
carried out by governments headed by billionaire prime minister Rank Hariri. 

I nearly 2004, the relationship between Hariri and the Syrian regime began 
to sour. Hariri was planning to challenge Syria's dominance by running candi
dates across Lebanon in the upcoming 2005 pariiament,lry elections, and his 
power struggle with President Emile Lahoud, a close ally of Damascus, ulti
mately led to Hariri's resignation as prime minister in October 2004. 

Hariri was assassinated in a powed'lll bombing in downtown Beirut on Feb
ruary 14,200';. The act sparked massive rallies on March 14 in which mourners 
protested Syrian domination, leading to the abrupt withdrawal of Syrian troops 
the following month. In a rapid succession of events, an international commis
sion was formed to investigate the assassination, the heads of four Lebanese 
intelligence agencies were arrested, and a new anti-Syrian political bloc, dubbed 
the March 14 Coalition, posted a strong showing in the parliamentary elections. 
Meanwhile, a series of assassinations targeted prominent politicians, journalists, 
and others associated with the new parli,lmenrary majority. The opposition was 
led by Hezbollah and later included Aoun, who returned from exile to lead 



LEBANON 343 

a Maronite Christian political tilCtion. For most of 2005 and early 2006 the 
m.lin bone of contention between the rival coalitions was the planned forma
tion of a UN-sponsored International Tribunal for Lebanon to try the Hariri 
.Issassination case and related crimes. The Syrian-allied opposition sought to 
control and water down the mandate of the tribunal, whereas the majority 
sought a more robust entity. The confrontation also reAected a power struggle 
between Hezbollah and the new government, which was intent on restoring 
full Lebanese sovereignty in the wake of Syria's withdrawal. The opposition 
withdrew from the power-sharing cabinet in November 2006, deepening the 
political deadlock. 

Since 2006, Lebanon has faced a series of grave threats to national security. 
That summer, Hezbollah militants conducted a cross-border attack on Israel, 
killing nve Israeli soldiers and abducting two. Israel responded with massive air
strikes in much of Lebanon as well as a limited ground invasion, while Hezbollah 
bombarded Israeli territory with rocket fire. The 34-day war resulted in more 
than 1,000 Lebanese civilian casualties and caused US$5 billion in direct and 
indirect losses to the country's economy.2 Between May and September 2007, 
the Lebanese army battled an armed Sunni extremist group calling itself Fatah 
ai-Islam that had entrenched itself in the Palestinian refugee camp of Nahr eI
Bared in northern Lebanon. The army eventually defeated the militants, but 
the fighting destroyed much of the camp and displaced its civilian residents. 

A more fundamental threat to civil peace and stability came in early May 
2008. when the March 14 Coalition government decided to curtail Hezbollah's 
private telecommunication lines and end its alleged airport surveillance. 
He7.bollah responded by deploying its fighters to Sunni sections of Beirut and 
other areas that were loyal to the governing coalition. Battles between opposi
tion and government supporters in the capital and parts of the north raged for 
nearly a week, ending with the Qatari-brokered Doha agreement. The pact 
included a new political understanding that ended an 18-month Hezbollah 
sit-in protest and enabled the election of a new president and approval of a new 
parliamentary election law. Taken together, the above conAicts have posed seri
OllS challenges tor democratic governance in Lebanon's unique sectarian politi
cal system. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ElECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

3.83 

3.50 

2.25 

5.00 

4.57 

Lebanon's unicameral parliament, the National Assembly, is elected through 
universal sutfrage every tour years. The president, who serves for a single six
year term, is elected by the parliament. Municipal elections rake place every six 
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ye,lrs; the first postw,lr municipal elections were held in 1998 under pressure 
from civil society following a 32-year hiaUls. Aher the civil war, the electoral 
laws were tailored to ensure vicwry f()r Syria's allies. The 2005 legishnive elec
tions, held shordy ,Ifter the withdrawal of Syrian troops, were free and tr<lIIspar
en(, bllt the)' rem,lined governed by the discriminatory old laws. which violated 
international norms and provided room for manipulation. voter intimidation, 
and fraud . In addition (0 such laws. the unwrinen National Pact of 194~~ stipu-
1,ltes that the presidenr must be a Maronite Christian. the prime minister a 
Sunni Muslim. and the speaker of the National Assembly a Shiite Muslim. 
Parliamentary seats are similarly divided among major sects under a constitu
tional formula thilt does not reflect the coulHry's current demography. Shiites 

are particularl)' underrepresented. as they are estimated to comprise at least 
one-third of the population hur are al/mted onl)' 21 percent of legislative seats. 

Several features of the electoral laws distorr the true ,lspirations of voters 
while strengthening existing sectilrian leaders. Representation is based on a 
majoritarian, single-count ballot in unevenl)' divided multimember districts. 
The system effectively excludes independent candidates and small parties 
outside of the main parliamentary or sectarian blocs, and districts are gerry
mandered to ensure victory f()f the predominant sect or political force in each 
constituency. I In the 2005 elections. this was true both in di~tricts that favored 
the March 14 movement and in those dominated by opposition forces like 
Hezbollah. Other shortcomings that have traditionally marred Lehanese elec
tions include the lack of preprinted ballots. vote buying. and voter intimida
tion. including regular violation of ballot secrec),. 

Amid public pressure in the wake of rhe 2005 elections. the government 
in August fllfllled a national commission. known as the Boutros Commission, 
to rdorm the elec(Orallaws.'i omprised of civil societ), experts. the panel held 
nine months of hearings to consider proposals by a wide range of social actors. 
after which it submirred a set of progressive recommendations. However. only 
a handful of the proposed rdorms were enacted by the parliament, including a 
system of magnetic identity cards and indelible ink to curb electoral fraud, 
and a legal cap on electoral advertising and campaign financing. though some 
observers cited several loopholes.' T he propos'lls that were rejected included a 
mixed system of proportional and m.ljoritari,1Il representation, redistricting. the 
establishment of an independent electoral commission . and the adoption of a 
20 percent quota for women on candidate lists. 

Because of the limited nature of the reforms. the outcome of the June 2009 
eleclions did not radically alter the existing array of political forces.c. The ballot
ing was organized not hy an independent electoral commission. but hy if super
visory cOlllmission under the allspices of the interior minister. The panel was 
composed of elecloral experts frolll ci,·il socielY. but most had partisan af"hlia
dons: The cOlllmission's task was to monitor electoral spending and .Idvertis
ing and address an)' electorall'iolations. Its decisions were to he vcued by the 
Constitutional Council. tasked with validating the results of the elections and 
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deciding on elector.11 appeals. At the time ofwriting, the supervisory commission 
had ubmined reports on 368 violations- ranging from f.1i1ure ro honor adver
tising contracts to utilizing hate speech in campaigns-which the Constitutional 
Council was still re\'iewing. ~ Despite the new campaign finance rules. there was 
speculation that the elections of2009 featured unparalleled spending on bribery, 
vote buying, and development projects designed to win votes. 

The results of the elections confirmed Sunni leader Saad Hariri. the son of 
sbin former prime minister Rafik H.Jriri, as the head of the largest bloc in the 
National Assembly. His coalition now holds 71 seats (including two indepen
dents), compared with the opposition's 57 seats. One of Hariri's key allies is the 
Druze leader Walid Jumblan, who heads an II-seat bloc. In the opposition. 
Christian leader Michel Aoun, Hasan Nasrallah of Hezbollah, and Nabih Berri 
of the Shiite Amal Movement control 27. 13, and 14 seats respectively. In the 
absence of a leg;11 quota for female candidates. the representation of women in 
the legislature remains severely limited, with only four female lawmakers in the 
I 28-seat pari iament. 

It is important to note that elections in Lebanon are largely inconsequential 
in determining the balance of power between branches and within the parlia
ment . In addition to the elector.11 framework problems described above. the 
country's political system is consociational. Irrespective of electoral results. 
the prime minister is obliged in practice to form a national unity government. 
Consequently. as of October 2009. five months after the June legislative elec
tions, prime minister-designate Saad Hariri was unable to form a government 
despite leading a clear majority in the parliament. And the opposition. having 
lost the elections. created the logjam by insisting on a specific share of ministe
ridl posts that Hariri is not inclined to provide. This is but one example of how 
democratic institutions in Lebanon are easily overridden by communal and 
sectarian interests. In such a system. elections are reduced to mere referendums 
on political leaders' clout and ability to command a public following. 

Under the parliamentary system enshrined in the constitution. the parlia
ment elects the president and designates a prime minister for official appoint
ment by the president. The prime minister then assembles a cabinet for approval 
by the parliament. In practice, however, consensus within the governing troika 
(president. prime minister. speaker of parliament) is needed for all major deci
sions. blurring any clear checks and balances between the executive and legisla
tive branches. 

For example. the president c.1Il refuse to sign decrees issued by the council 
of ministers, dlectively blocking their implementation. When the government 
appointed foreign service officers in 2006. President Emile Lahoud refused to 
sign the law on the grounds that the government was illegitimate and unconsti
tutional, since the six opposition ministers had resigned in protest. The foreign 
service officers did not assume their positions until the fall of 2008. after a 
new president, former army chief Michel Suleiman, was elected in the wake 
of the Doha agreement in May. Similarly, the National Assembly speaker. who 
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belongs to the opposition and exercises significant legislative authority, can pre
vent the parliament from holding sessions by simply refusing to convene it. 
I~rom Decemher 2006 to May 2008, speaker Nabih Berri refused the govern
meta's demands to hold sessions and pass important laws. Sessions were post
poned by the speaker 19 consecutive times," mainly to forestall attempts by 
the majority to elect a president to replace Lahoud, whose mandate expired in 
September 2007. Lebanon was thus without a president from September 2007 
until Suleiman's eleuion in May 2008. 

The system does not ensure that the people's choices are free from domina
tion by political interest groups. Lebanon has an entrenched clientelist system 
that is fueled by the confessional apportionment of state resources and benefits. 
This system allows community le,lders and religious figures to wield power as 
the intermediaries between the community or sect and the state, and as the main 
conduit for the distribution of government services and jobs. Community lead
ers are consequently able to mobilize their "clients" around important political 
issues at any given time. During elections. they are able to enforce voter loyalty 
through routine intimidation and potential retribution ranging from physical 
violence to the withholding of favors and development funds. All appointments 
in the public sector are made according to an unspoken and delicate formula 
of sectarian allocation, which is adhered to even when it may hinder the proper 
functioning of an important government institution. For example, the under
staHed General Directorate of Internal Security Forces OSF)-which includes 
the police, traffic police, judicial police, and drug enforcement agencies-are in 
need of recruits, but belause the volunteers in early 2006 consisted of 11,000 
Muslims and just 3,600 Christians. recruitment was limited to 3,600 from each 
side to ensure confessional balance. Muslims, both Shiites and Sunnis, domi
nate the underpaid and overstaHed civil service, which is considered antiquated, 
lethargic, .Ind largely corrupt. 

Civil society groups and the media are allowed by law to take part in and 
testify during parliamentary sessions. However, requests to attend sessions 
must be submitted to a lawmaker or the general secretariat of the parliament, 
and these requests are not always approved. In a positive development, experts 
from the Civil Campaign flH Electoral Reforms and the Lebanese Association 
for Democratic Elections regul.lrly testified befllre parliamentary committees 
discllssing the draft electoral!'lw in August and September 2008. The parlia
ment had never before allowed civil society groups to testiry on such sensitive 
political issues. 

I.ebanon's association law dates to the Ottoman era and remains one of 
the most liberal in the region, allowing the free formation of new parties and 
associations of various kinds. To register. a new party or association must sim
ply notiry the Ministry of Interior; it becomes a legal entity 90 days after the 
notice is received. Although the law has been abused by previous interior min
isters who chose to curb the formation of rights-based civil society associations, 
freedom of assembly and association is generally unrestricted, and Lebanon 
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hosts more than 3,600 registered nongovernmental organizations (NGOs).'o 
In 2008, notices of formation from 19 political parties and 660 NGOs were 
submitted to the ministry, and all were accepted." During 2005-06, Lebanon 
featured heightened NGO activity, including the formation ofa number of new 
NGOs in the wake of the war between Israel and Hezbollah in the summer of 
2006. Following the presidential election in May 2008, the Civil Campaign 
for Electoral Reforms, a consortium of 58 NGOs, launched a major lobbying 
eflon in coordination with interna,lonal organizations based in Beirut to pass a 
reformed electoral law. The campaign was free of any pressure or intimidation 
by state authorities or other actors. Another ongoing campaign involves a group 
of NGOs pressuring the parliament to pass a law that would allow women to 
transfer their Lebanese citizenship to foreign husbands and their children.'2 
Donors also operate freely, and Lebanon's association law allows for the accep
t,lnce of foreign donations so long ,IS the fllnds are accounted for regularly. 

Freedom of the press and expression is unhindered in principle, but is sub
ject to restrictive regulations. These include the media law passed in 1994 (No. 
382/1994). wh ich eHectively restricted ownership of television and radio sta
tions to inAuential politicians and heads of communities. The law led to the 
shutdown of existing media outlets and severely limited the ability of future 
outlets to gain a permit. Moreover, laws against slander have been abused to 
restrict coverage, and the television station MTV was shut down permanently 
in 2001 for political reasons, after it supported an election candidate opposed 
to then president Lahoud and his Syrian allies. The overlapping functions of the 
Ministry of Information and the National Audiovisual Media Council (NCA) 
create conhlsion in media oversight mechanisms. 

Freedom of speech is guaranteed in the constitution, but there is no free 
dom of information law, meaning journalists must rely on leaks and anony
mous sources. The 1994 media law allows censorship of pornography, threats 
to national security. political opinion, and slander against religion. The law is 
illegal to att.lck the president in the media. In 2008, the General Directorate of 
State Security prohibited the circulation of three films and censored one foreign 
publication.' \ There have not been any cases of imprisonment of journalists 
due to their opinion or coverage since 2005. In December 2006, however, two 
opposition journalists were arrested and accused of breaking into the apartment 
of a witness to the assassination of Rank Hariri, in what might have been a 
politically motivated case. The journalists were charged with theh: and tamper
ing with evidence and released after a year and a half'l In 2008, anchor Ghada 
Eid of New TV, an opposition station, was summoned for questioning after 
airing an episode on corruption in the justice minister's office. Her program, 
Corrtlption, tackles such issues on a weekI), basis . The authorities' investigation 
centered on the sources of her information, and she was evemually cleared of 
any wrongdoing. 

Impunity for violent attacks against journalists remains a serious problem. 
Investigations into the 2005 car-bomb assassinations of prominent journalists 
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Gebran Tueini and Samir Kassir, and an attack the same year that left television 
journalist May Chidiac permanently injured, have made no headway in recent 
years, and no arrests have been made. Those aHiliated with the March 14 move
ment believe that pro-Syria assassins were behind the attacks given these jour
nJlists' strong anti-Syrian views, while within the opposition, various f;lCtions 
believe that pro-Israel or jihadist fc)rces committed the crimes. Lesser attacks, 
such as the beating of journalists from one political camp at their opponents' 
r.lllies, regularly go unpunished. Journalists are restricted from reporting from 
some Hezbollah-controlled areas without the group's explicit permission and 
oversight. In addition, during the May 2008 f;lctional fighting, opposition forces 
shm down two newspapers, a magazine, a television station, and two radio sta
tions; the outlets resumed operation shortly afterward following a public omcry. 

Despite the reduction in violence against journalists since 2006, media sta
tions often practice self~censorship, a habit that dates to the presence of Syrian 
troops in Lebanon. There is also an unspoken rule against directly attacking 
religious leaders in the media fi.lr fear of inciting sectarian conAict, though that 
does not prohibit media outlets from using a sectarian discourse or having a 
political agenda. Lebanon's 9 private television stations and 15 daily newspapers 
are divided among the various political f;\Ctions and cater to their respective 
needs. While the media broadcast law bars incitement and sectarianism, televi
sion stations aired divisive, polarizing coverage during street clashes in February 
2007 and January and May 2008. The 1994 law imposes onerous licensing 
fees and taxes on media outlets, making the establishment of new ones a costly 
enterprise. The state-owned channel Tele Liban is underfllllded and dull, far
ing poorly in competition with the privare stations. The state media do not 
receive prderentiallegal treatment, but they rarely challenge the ruling authori
ties. Internet access is unrestricted, though the still-developing infrastructure 
remains rudimentary compared with other countries in the region, and cost is 
an obstacle for some users. 38.3 percent of the population uses the internet.l~ 

CIVIL LIBERTIES 3.99 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 2.63 

GENDER EQUITY 4.00 

RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 3.50 

FREEDOM OF CON SCIENCE AND BELIEF 4.33 

FREEDOM OF ASSOCIATION AND ASSEMBLY 5.50 

Civil liberties are guaranteed by the constitution, including the right to freely 
exercise religious bel ids. While abuses including arbitrary arrests and deten
tions were common prior to the withdrawal of Syrian forces in 2005, the free
doms to associate, assemble, and demonstrate have been practiced freely since 
then, with protest rallies .lIld sit-ins a common sight until the political accord of 
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May 2008. The judiciary remains the main guardntor of civil liberties and the 
medium through which to seek redress ~or violations. 

Lebanon has ratined major international conventions against torture and 
the inhumane and degrading treatment of prisoners. In December 2008, it 
rdtined the optional protocol against torture. However, it has only complied 
to a limited extent with such commitments. as national laws and mechanisms 
do little to prevent torture or hold security personnel accountable for abuses. 
There are no explicit guarantees against torture in the constitution or the coun
try's various criminal justice laws. In a recent report. a local NGO cited routine 
torture by various branches of the security forces. most notably the intelligence 
services. If> Amnesty International and Human Rights Watch have also s{;lted 
that torture remains a serious problem, particularly in security-related cases but 
also ~()f those charged with drug oHenses or even petty crimes.'7 

Security ofncials are rarely if ever prosecuted ~or torturing or mistreating a 
detainee, and each judge has the discretion to accept evidence obtained under 
duress. There are no legal provisions ~or prosecution on charges of torture or 
.Ibusing detainees. According to Human Rights Watch. the ISF established an 
internal unit tasked with monitoring human rights violations in February 2008. 
but the unit remains understaHed. '8 Human rights NGOs are granted limited 
access to certain prisons. with the exception of the military intelligence prison 
situated in the Ministry of Ddense, on the condition that they sign a confiden
tiality statement which limits activists' ability to eHectively investigate torture. I? 

In most cases of alleged torture. victims were not allowed to see a doctor. lawyer. 
or ~illllily members ~or a prolonged period of time. 

Prison conditions are poor and fall short of basic human rights standards. In 
certain hlcilities. the number of detainees exceeds capacity by nve or six times. 
and prisoners are mixed together regardless of oHense. age. or mental fitness. Io 

Prderential treatment of detainees by prison wardens is common practice, tak
ing the form of mattresses. cigarettes. and other privileges for select inmates. 
EHective means of redress for violations are problematic. Although nearly five 
years have passed since Lebanon issued the 2005 Ombudsman Law, the om
budsman's ofnce is yet to be established. A draft law mapping out implemen
t.ltion was being prepared as of mid-2009. In the absence of such an agency. 
citizens may lodge complaints with the Presidential Complaints OHice. esta
blished in 1998 as a precursor to the ombudsman's office. However. the office 
does not accept complaints regarding legal or judicial problems. lacks a con
stitutionalmandate. and is overseen by military officers rather than civilians.11 

Detainees. particularly those suspected of involvement in armed groups. are 
usuillly considered guilty until proven innocent. and their detention without 
trial mOl)' be prolonged. This also extends to non-Lebanese who are detained 
as illegal immigrants. Por these individuals. arbitrary and long detentions are 
the norm despite refugee laws and international standards ~or the treatment of 
immigrants. In many cases. rdllgees are viewed as illegal immigrants and treated 
as criminals. In November 2007, however. the government issued a decree 
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ordering the extradition of .111 tllreigners who have completed their prison sen
tences, putting .111 end to indefinite detention . I Leb.lnon does not have a seri
ous hUlllan-trdHlcking prohlcm. but it sutlers from inadequate mechanisms to 
deal with the llhuse of mosrly Asian domestic workers. 

Street crime is gener.llly not a problem be)'ond pickpocketing and c.lr therr, 
which is a persistent challenge becduse it is backed by powerful armed militias 
in the rural Bekaa Vallcy region. The ISF has t.lken measures to comb.lt such 
crimes. The most serious thre.lts to publil. safet), have come from occasional 
sectarian clashes and the 2007 fighting initi.Hed by the Sunni extremist group 
F.Hah ai -Islam. whose leader remains at large. 

Women and men have equal rights in principle, but opportunities and re
sources are not shared equally. While the country has no extreme tilrms of vio
lence ag.linst women. and women are granted equal access to educ ltion and 
the joh m.lfket. discrimination due to locill customs ilnd social norms rem.lins 
a problem. Some legislative improvements have taken place over the decades , 
including amendments permitting a woman to obtain a passport and travel 
without the consent of her husband. Other restrictive legal provisions remain in 
place, however. As t:unily and personal status issues are adjudicated by the reli
gious authorities of each sectarian community, women are sometimes subject 
to discriminatory rules governing marriage, divorce, inherit.lIlce, and child cus
tody, They are also unable to pass their citizenship to toreign husbands or their 
children . The religious leaders of the various confessions, who exercise significant 
inRuence over polic}' making, carefully protect the existing legal framework on 
these issues. Cases of domestic violence against women are common, and the 
law does little to prevent them . So-called honor crimes, in which women are 
attacked or killed by relatives tlU perceived moral transgressions, are rare but do 
occur in peripher.11 areas. T he punishments tin perpetrators are usually lenient. 

The state budget contains no speci.II provisions to tackle gender inequ.llity 
or improve female health, nutrition, or educ.nion. Despite vigorous etlorts by 
civil society groups, much work remains in terms of implementing laws to end 
discrimination against women and p.ISS sexual-h.lrdssmerlt legisl.ltion . The state 
occasionally tries to promote equitable represent.Hion in the various br.lllches 
of government hut has t:liled to strengthen women's presence. With the help of 
civic groups and the Leb<lllese Women's Council, some symbolic improvements 
have been registered over the past few rears; in 2004 the government included , 
for the first time ever. two fCIlI.lle ministers. However, the olltgoing government 
in 2009 included no women in a cabinet of 30 ministers. 

Lebanon has a birly large population of disabled individuals. as ,111 estima
ted 100,000 people were disabled during the civil war. Under tile latest electo
ral law. disahled people were provided with specially equipped h.lllot stations. 
A law passed in 2000 guarantees disabled people equality betore the law and a 
series of tax exemptions, as well as access passes and special privileges in govern
ment properries, puhlic transportation, and parking. However, there is little 
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evidence rhat such provisions have been enforced, and most eHorts to assist 
persons with disabilities are carried out by family members or poorly funded 
private organizations. 

There is no official or systematic discrimination against Lebanon's 18 of· 
ficially recognized sectarian groups. Compared with other countries in the re
gion, Lebanon has managed to integrate minorities well and allowed them to 

secure political representation. The Armenians are a case in point, as are emerg
ing sectarian groups such as the Alawites, who acquired a seat in the parliament 
within the past decade and were recognized in the post-Taef constitution as an 
official sect. Nevertheless, the system of sectarian apportionment in state in
stitutions is inherently discriminatory in that it is based on confession rather 
than merit. Beyond official institutions, societal discrimination is common and 
easily detectable in the media and the private sector. 

Lebanon is home to more than 300,000 Palestinian refugees. They are 
denied citizenship and equal access to jobs, despite the fact that many arrived
or descend from those who arrived-as early as 1948. Some of this discrimina
tion is based on rhe labor law of 1962, which bars Palestinians from the job 
market and relegates them to menial positions regardless of their level of edu
cation or skill. These policies stem from a long-held view that the integration 
and naturalization of Palestinian refugees would upset the delicdte confessional 
balance in favor ofSunni Muslims. In June 2005 . however, the minister oflabor 
relaxed labor restrictions and allowed Palestinians access to approximately 50 
professions. Palestinians are not allowed to own property in Lebanon, a rule 
that many consider unconstitutional, and living conditions in the country's 
Palestinian refugee camps are abysmal. The destruction of the Nahr el-Bared 
camp in 2007 added to this misery by displacing some 5,000 families to neigh
boring camps. The government's Lebanese Palestinian Dialogue Committee is 
tasked with drawing up plans to rebuild the camp, but it has faced stiff oppo
sition from the Christian free Patriotic Movement (CFPM) and residents of 
villages surrounding the camp, who want to prevent its reconstruction. While 
local residents are angry at the losses incurred during the fighting with Fatah 
ai-Islam, the CFPM is opposed to the reconstruction on the grounds that it will 
hlCilitate the permanent settlement of Palestinians in Lebanon. 

Freedom of religious belief is guaranteed by the constitution, and there are 
no restrictions placed on religious observance or ceremony. Proselytizing is not 
recognized by law, and interfaith marriages are considered civil marriages and 
must be carried out in a foreign country. An individual's sect is mentioned on 
a civil registration document, though not on identification cards or passports. 
In February 2009, Minister of Interior Ziad Baroud issued a memorandum 
allowing individuals to petition to remove their sect from the civil register, 
though many criticized this step as insufficient and largely ineHective given the 
entrenchment of sectarian divisions in the broader legal and political system. 
Various religious communities offer religious education through their own 
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school systems, and religious leaders are appointed from within each religious 
community. These appointments and elections are occasionally inAuenced by 
political leaders, but they remain largely independent. 

freedom ofassemhly is guaranteed by the constitution, and it has expanded 
dramatically since the end of the Syrian military presence. Demonstrations 
technically require the prior approval of the Ministry of Interior, though dem
onstrations and sit-ins have sometimes taken place without such approval, and 
there is little or no interference by state authorities in practice. In February 
2006, demonstrators protesting Danish cartoon depictions of the prophet 
Muhammad attacked and hurned the building housing the Danish consulate 
in Beirut, and although dozens of demonstrators were arrested . they were later 
acquitted. In January 2008, demonstrations to protest power outages evolved 
into violent dashes with the Lebanese army, leading to the death of seven civil 
ians. And from December 2006 to May 2008 the opposition staged a prolonged 
sit-in in downtown Beirut that was left unhindered by the state, although it also 
enhanced the public sentiment that political ~;lCtions have abused the right to 
assemhly by staging endless political rallies, disrupting normalli~e and contrib
uting to the closure of dozens of businesses. 

The state widely respects the right to form, join, and participate in trade 
unions. The General Con~ederation of Labor Unions is a historically powerful 
grouping of specialized ~ederations, but in recent years it has been accused of 
siding with the political opposition in most of its rallies and calls for strikes. 
In ~ilc t, the May 2008 clashes between government and opposition supporters 
began with a strike that was supposedly aimed at protesting price hikes. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMA Y OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTE CT ION OF PROPERTY RIGHTS 

3.54 

3.40 

3.00 

2.75 

5.00 

The judiciary consists of civilian courts, a military court, the Judicial Council, 
and the Constitution.11 Council, which has the authority to rule on the con
stitutionality of government actions. The judicial system fllllctions reasonably 
well, and the civil ian courts ~i)lIow international stand.mls of criminal proce
dure. However. the judiciary ~ilCes limits on its independence. Until 2005, it 
filced pressure by inAuential. Syrian-backed politicians, and it remains subject 
to executive and con~essional inAuence on appointments and financing. Due 
process rights are not well protected in the military court, which consists largely 
of officers with no legal training and ~eatures trials that are concluded in a mat
ter of minutes. 
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The Judicial Council nominates judges, who are then approved by the min
iste r of justice. and monthly salaries and expenses are paid by the minister of 
fin,lIlce . A member of the Judicial Council resigned in October 2008, citing the 
body's refllsal to endorse even one of the hundred or more qualified judges on 
its list over the previous two years. Only rarely have judges shown true inde
pendence by making decisions that went against the government, and even in 
these instances the judgment was not always carried out. In the past year, the 
independence of the judiciary Ilas been questioned by the opposition ~ollowing 
the release of four intelligence generals who were incarcerated in the aftermath 
of the Hariri assassination. They were freed for lack of evidence. leading many 
to interpret the initial arrests as politically motivated. Moreover, they had been 
held in preemptive detention for some three years despite rules limiting such 
detention to a three-momh period, renewable once. 

In 2006. the March 14 Coalition majority in the parliament amended Law 
No. 250/1993 to disband the Constitutional Council before its official term 
expired, purging the judiciary of what were considered pro-Syrian judges. Legal 
experts considered this action unf.lir and a dangerous precedem for heavy
h.lIlded political interference in the judiciary.lI 

The judiciary is also subject to pressure by parochial sectarian interests, par
ticularly in nominations to the Constitutional Council and the Judicial Council. 
whose seats must be apportioned by confession. Indeed, the two bodies were 
suspended from 2004 until 2009, when the major sectarian leaders reached an 
agreement on their composition. Judges and other ofl1cials in the judiciary are 
appointed in a similar manner, based on a sectarian qUOta defined in advance. 
The delicate sectarian balance makes it difficult to completely protect the judi
ciary from interference by religious leaders. For example, the mostly Sunni 
suspects j'liled after the attack on the Danish consulate were quietly released 
following protests by the Mufti of the Republic. The training of judges is car
ried out at the Judicial Training Institute and is generally done in a professional 
manner. Allegations of judicial corruption emerge from time to time, but it is 
not widely perceived to be a serious problem. 

While the ordinary justice system is seen as competent and reliable, it suffers 
from backlogs. understaffing, and a lack of in-service training, prompting calls 
for serious rdorms. While defendants have the right to independent counsel. 
there is no legal aid for those who cannot afford an attorney. Moreover, high 
court fees make access to justice difficult for many. 

The Central Inspection Bureau (CIB) is charged with investigating wrong
doing by public officials, but it has rarely been able to prosecute senior politi
cians. It has pursued lower-ranking individuals, though its procedures are not 
filII)' transparent. According to the CIB. in 2007, 200 low-ranking civil ser
vants were referred to the disciplinary council.14 The legal immunity enjoyed 
by public officials poses a key obstacle to justice in such cases. Charges against 
a public official or civil servant ~or a bureaucratic violation or a felony must be 
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approved by that official's agency and by the prosecutor general. There are no 
whisrleblower protection laws or access to in~ormation laws, seriously hindering 
investigations against public officials. 

The ISF is in charge of imernal security and includes an antiriot force. 
Because the ISF is perceived to be under the control of the Sunnis, however. 
the army assumes antiriot duties in most instances. The military is seen as the 
sole guarantor of peace and stahiliry in Lebanon and is regarded as nonsectar
ian and trustworthy by the public. The General Director.He of State Security. 
which oversees immigration. diplomatic security. and the national borders, is 
perceived to be under the control of the Shiites. There is also a security agency 
under the control of the Council of Ministers that is limited to the protection 
of prominent figures and leaders. 

Civilian control over the milit;uy amI security services is at times limited by 
confessional loyalties. In 2006. the minister of interior tried to centralize intel
ligence in~ormation by requiring security agencies to utilize one main computer 
system at the ministry. The General Direcrorate of State Securit),. considered 
close to the opposition, refused to corn pi)'. and the entire initiative was frozen. 

Account.lbility f(u involvement in human rights abuses is limited. With 
the exception of the 2005 arrest of the heads of the four major intelligence 
services at the request of an international investigator, there have been no other 
recorded instances of military or security oHicials being arrested by civilian 
authorities. Though there is a parliamentary committee for defense and secu
rity. its mandate has been limited to approving budgets and other bureaucratic 
matters. During the fighting in Nahr eI-Bared in 2007. civil society groups alld 
camp residents made multiple complaints of alleged rights viol.ltions by the 
army. but no investigation followed. The army command suspended 11 soldiers 
and temporarily detained 3 oHicers fi.Jf misconduct after the deadly clashes with 
demonstrators in January 2008. bur the results of the investigation were never 
released to the public. 2'; This rare case of disciplinary action by a security service 
was widely seen as politicall), motivated since the army commander was a presi
dential hopeful and did not want to alienate the opposition. with which most 
of the victims were affiliated. 

In recent years there has been no significant intederence by security services 
in the political process, though prior to 2005 it was common pr.lCtice for secu
rity offlcers to rig elections and involve themselves in political appointments 
and even judici.ll decisions. There is no human rights training for members of 
the military or security services. Corruption is not considered a problem in the 
security forces. 

Properry rights are generally protected, and regulations pertaining to the 
acquisition. benefits. use, and sale of property are well defined. This fits with 
the generally market-oriented economy and the country's plans to join the 
World Tmde Organization (WTO). It is important to note. however, that Law 
No. 296/200 I bars Palestinian rdllgees from owning property due to concerns 
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that they could permanently settle in Lebanon and alter the sectarian balance. 
Women can freely own property but cannot bequeath it to children of foreign 
fathers . 

The private sector forms the backbone of the economy, and the government 
is cardlll to protect the country's reputation as a land of free economic and 
trading activities to help attract investment. Foreign investors may fully own 
and mandge their business and private assets without any restriction, and they 
are not obliged to engage in any particular sector or project. Resource allocation 
is .1 business decision that public authorities may not inAuence through direct 
intervention. 

ANTICORRUPTION AND TRANSPARENCY 2.60 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 1.75 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 2.50 

EXISTENCE OF ANTICORRUPTION NORMS, STANDARDS, 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

3.00 

3.17 

Since the destructive civil war, the government has generally succeeded in re
storing functional state institutions. Nevertheless, pervasive patron-client 
networks, confessional apportionment of jobs and positions, and conAicting 
authority between different agencies hinders efficiency and facilitates corrup
tion. Bureaucratic red tape allows officials to solicit bribes for the provision of 
state services, a phenomenon that has undermined the government's credibility 
and contributed to the rise of nonstate actors like Hezbollah. Lebanon ranked 
102 out of J 80 countries on Transparency International's 2008 Corruption 
Perceptions Index, receiving a score of 3.0 out of 10 for the second consecutive 
yea r. 11, Lebanon has yet to sign the UN Convention Against Corruption. 

In a system where compromise is always necessary to maintain the sectarian 
balance of power and protect confessional spheres of inAuence, it is very diffi
cult to entorce accountability and integrity, even when required by law. Petty 
bureaucratic corruption is endemic, and it is common for public servants to view 
their positions as a means of earning money and obtaining kickbacks. There is 
no clear anti bribery law or omblllfiman mechanism to field complaints. Bribe 
takers are usually members of cliques that are protected by powerful politicians 
or communal leaders, rendering them essentially immune from punishment. 
Dismissal of civil servants for any form of malfeasance is rare. 

During the period of rapid postwar reconstruction under Rafik Hariri, ac
cusations of vast corruption and embezzlement of state funds were common. 
M .IIl}' of the public facilities that were rebuilt- such as the airport, seaport, 
and sports stadium- were thought to have cost less than what was spent on 
them, but because there was no formal audit or control over expenditures, it has 
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been difficult to verifY these allegations. Special councils such as the Council 
fi.)r Development and Reconstruction. the Council of the South. the Fund for 
the Displaced, and the Municipality I~und were creared to run the rebuilding 
eHom. while the roles of rhe Ministry of Labor and Public Works and the 
Ministry of Interior were significantly reduced. The special councils and funds 
came under the direct control of sectarian leaders and were not accountable 
through official state channels of audit and procurement. They continue to 
make up a sizable share of the annual stare budget and remain unaudited. 

There are no laws that prevent appointed or elected officials from pursuing 
other jobs. or that clearly define conAicts of interest. Many incumbent law
makers, f{)r example. continue to practice their previous professions as lawyers, 
bankers, or entrepreneurs. The Constitutional Council requires th.lt ofncials 
submit a summary of their assets at the beginning and the end of their ten 
ure, but the disclosures are cnnndentiai. Regulation of political p.uty financing 
is rarely if ever enf(Hced, and parties are fllllded with undisclosed sums from 
unknown sources. Some are believed to receive substantial support from foreign 
powers. The lack of transparency is exacerbated by Lebanon's ironclad banking 
secrecy laws, which undermine asset declarations and hinder eHorts to investi 
gate malfeasance. 

The CI S, the Court of Accounts, and the Civil Service Bo.lrd are all tasked 
with investigating allegations ofoHicial corruption and referring cases tor prose
cution. There is also a disciplinary council to oversee all ministries and produce 
yearly reports about abuses and corruption. Efforts to establish a parliamentary 
committee to investigate and eventually prosecute senior officials have never 
come to fruition, and a law establishing an ombudsman's office was passed in 
October 2004 but never implemented . In practice, the existing anticorrup
tion bodies are ineffective and have rarely issued indictments of senior officials. 
There are no adequate stare mechanisms to compensate victims of corruption. 

Because of these institutional weaknesses, fighting corruption remains 
a political decision and is directly related to the sectari.lI1 balance of power 
between major politicians. In the late 1 990s, then minister of energy Shaeh 
Barsoumian W.IS jailed on charges of embezzling ministry funds, but he was re
leased after a few years due to intervention and lobbying by inAuential figures in 
his Armenian community. During the 2006 war bctween Israel and Hezbollah, 
a scandal about a public servant illegally selling donated rations appeared in 
newspapers, but it quickly disappeared f()lIowing an intervention by inAuential 
politicians. 

T here is no way to accurately audit and verify the collection of taxes, given 
the banking secrecy enjoyed by citizcns and corporate entities. nor are there 
eHective mechanisms to prorect educational institutions from corruption and 
political inAuence. The Lebanese University, a public institution, is seen by 
many as a vicrim of corrupt practices and sectarian appointments that deprive 
it of much-needed competence. Instances of students being required to bribe 
teachers or pay additional lees to access basic educarional services are rare. 
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Nevertheless, ~ollowing the withdrawal of Syrian troops, one case of a forged 
medical degree granted by the Lebanese University Medical School to the 
brother ofa Syrian intelligence officer made headlines. 

A widely publicized eHort by civil society and several lawmakers to pass 
whistleblower protections and freedom of in~ormation legislation has not been 
successful to date. State institutions are not required by law to publicize their 
procedures, deliberations, or decisions. The public generally learns of corrup
tion scandals only when something is leaked to the press or announced by a 
state official. 

The executive budget-making process is generally transparent and open to 

intense scrutiny by the legislature. However, passing the budget is a matter of 
consensus between rival ~~\Ctions. Because of the deadlock berween the major
ity and opposition in recent years, the state still functioned based on the 2005 
budget at the time of writing. While the Audit Bureau considers this legally 
questionable, lawmakers have justified it on ~orce majeure grounds. 

Since 2005, the Ministry of Finance has published accurate accounts of 
expenditures on its website. In general, these are made public every year. The 
awarding of government contracts, however, is not always an open and trans
parent process. As mentioned above, entities like the Council of the South and 
the Fund for the Displaced are not open to public scrutiny and are not obliged 
to apply open procurement and bidding mechanisms in selecting their projects. 

The distrihution of foreign assistance, especially in the wake of the civil war 
and the 2006 conAict berween Israel and Hezbollah, has been bitterly criticized 
by civil society and independent observers. The political crisis and the sit-ins 
that ensued after the 2006 war, as well as the rapid disbursement of funds, left 
the government ill-equipped to manage the spending. Donor competition and 
duplication added to the confusion, as did the rival reconstruction priorities of 
the opposition and the majorityY Controls appear to have improved more re
cently, and the Ministries of Interior, Administrative Reforms, and Justice have 
created offices for the coordination of donor money. 

RECOMMENDATIONS 

• In order to encourage the emergence of modern political parties and issue
based, nonsectarian politics, continue the implementation of the 1989 Taef 
accords by creating an upper house of parliament that is free of sectarian 
quotas. 

• Continue eHorts at electoral reform based on the recommendations of the 
Boutros Commission, including the establishment of an independent elec
toral commission empowered to direct a redistricting process. 

• Develop serious and credible initiatives to reform the security sector by 
transferring control to civilian authorities and introducing human rights 
training for all security forces. 

• Apply Article 95 of the civil code, which safeguards the independence of the 
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judiciary. Empower the Judicial Council to make decisions on appointments. 
promotions. and d iscipline. and ensure judicial oversight by parliamentary 
(:ommirrees. Include among the reforms a program of early retirement tlU 
older high-ranking judges and their replacement with younger jurists. as 
well as the modern ization of the Judicial Training Institute and the adop
tion of a code of ethics tor judges. 

• Encourage women's participation in politics by including in any electoral 
refo rm a quota within the electoral lists tor parliamemary and municipal 
contests. 
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D. Elwood Dunn 

INTRODUCTION 

LIBERIA 
CAPITAL: Monrovia 
POPULATION: 4.0 million 
GNI PER CAPITA (ppp): $300 

SCORES 

ACCOUNTABIlITY AND PUBLIC VOICE: 

CIVIL lIBi'RTIES: 

RULE OF LAW: 

ANTICORRUPTION AND TRANSPARENCY: 

2006 2010 

N/A 4.45 

N/A 4.18 

N/A 3.36 

N/A 2.81 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

After a quarter-century of instability and war. capped by the dramatic forced 
resignation and exile in 2003 of former warlord and president Charles Taylor, 
Liberian political and civic leaders who for several months had been assem
bled in Ghana under international auspices began to chart a new course for 
peace and reconciliation. The outcome of their deliberations was the Accra 
Comprehensive Peace Agreement (CPA), which provided for a power-sharing 
interim arrangement. to be followed by internationally supervised elections out 
of which would emerge a legitimate government of Liberia. 

At the time of the peace talks, the country remained gripped by a 14-year 
contest for power berween Liberian armed and political factions that had 
left the state tottering on the brink of collapse. In December 1989, National 
Patriotic Front of Liberia (NPFL) insurgency leader Charles Taylor challenged 
the government of President Samuel Doe. launching an attack on government 
posts from across the border with Cote d'lvoire. In late 1990, a Fdction of the 
N PFL led by Prince Johnson killed Doe and a coalition of civilian political par
ties known as the Interim Government of National Unity was installed with the 
assistance of the Economic Community of West African States (ECOWAS) and 
the tacit support of Johnson's forces. A decade later. and despite being voted 
into office in 1997, Taylor remained utterly unimerested in national recon
ciliation . Inste"d. the government devolved into a warlord-style regime battling 
other armed factions. eventually bringing Liberia to its 2003 circumstances. 

D. Elwood Dunn is th.: Alfred Wah.:r Neglc}' Profcssor of Political Sci.:ncc at Sewanee: 

rhe University of the South. Tht· aurhm woul.! like 10 thank Counsdur Jallah Barhu and 

Counselor Muhallledu Jlln.:s fur their assistance. 
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The CPA provided for an interim period of (WO years, alrhough a number 
of crirical issues were lefr unresolved. Considering rhe fraught set of issues con
fronting the country, there was a rush to elections, a course desired by some 
Liberian politiciillls and an international community anxious to set Liberia 
right and reassign resources elsewhere. All ofthis occurred before Liberians had 
the opportunity to engage in a national conversation about how to address two 
fund .lInental issues: the unresolved historical question of national self-idelllity, 
citizenship, and shared cOlllmunity highlighred by evelHs leading up to the 
wup d'erar of 1980; and lhe perversions of lhe 1989-2003 civil war. which 
among other eHeas exacerbaled cdlllic and olher fil(rion.11 grievances. 

These fOulllt.ltional issues were rooted in the evolution of a settler society 
toward inclusive governance. The core issue W.IS the characrer of rhe choice to 
he made between lhe idea of building Liberia as a "Iinle Amcrica" in Africa, or 
lhe building of an African narionality modified by weSlern influences. Liheria 
has struggled wid1 this situarion since its flHllllling in lhe 19d1 cemury, and 
some Liberians viewed lhe 1980 coup d'elal , which transferred power away 
from American-descended Liberians after decades of dominance. as an oppor
tllnity to tip the scale toward rhe African conception. However, the post-I 980 
mililary leadership under Samuel Doe sllslained a model of pcrsonal power rhat 
belrayed the promise of change. and rhe coulllry degenerared illlo civil war. To 
the unresolved national idemil)' issue was thus .Idded a hrUlal conflict yielding 
SllLh devast:Hing consequences as 250.000 dearhs, rhe widespread use of child 
soldiers. extensive ethnic score serding. and nJ.lssive human rigllts violations
in shorr, a sociery sll.lken to irs very core. 

Srill unable or unwilling to address rhcse kJllndarional issues . Liberi.1 went 
forward with eleaions in 2005. -I\venty-two candidmes participaled in lhe first 
round of rhe presidelllial elecrion. The second round pined soccer srar George 
Weah againsl economist Ellen Johnson Sirleaf: and lhe hmer won with almost 60 
percent of rhe vore. rhus becoming rhe fi rsr elected female president in Liberian 
and. indeed . African history. Under extremely challenging circumstances. she ser 
forrh a govern.lnce agenda th.lt emphasized peace and securiry. economic revi
talization. the rule of law, infrasrructure development. and basic social services. 
Initiatives by the governmelll have resulted in a measure of economic recovery 
and some advances on priorilies including dcbl forgiveness. fighting corruption, 
reforming the security sector, regaining control of narural resources. and con
solidarion of.llIdlOriry throughoul lhe country. Despile lhese accomplishmems. 
Liberia still fealllres remOle are.ls olllside lhe governmems wril. 

With iI popularion of3.4 million people. 68 percent living in abject poverty. 
the Liberi.1I1 economy reportedly grew ar a rare of 7 percem in 2008. down 
from 9 .5 percenr lhe prcvious year. bur per capita GOP remained jusr US$221.' 
While revenue colleclion has risen. the global financial crisis h.ls had a severe 
impact on remiuances and invesllllenr, increasing fears of setbacks £0 quantita
tive largets and governam.e improvement programs. 2 
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The scale of governance challenges is vast, and capacity is severely constrained. 
The record is mixed regarding the ability of the state to uphold constitutionally 
stipulated civil liberties. Progress reports produced by the United Nations 
Mission in Liberia (UNMIL) and other sources point to continued serious 
shortf:llls in the reform of a legal judicial system burdened by poorly trained 
personnel. Corruption-both the endemic variety resulting from decades of 
autocr.ltic rule and civil war. and the specific issue of corruption among public 
officials today-could "seriously undermine the development gains achieved" 
so f;lr.J 

Ir bears emphasizing that rhe unresolved pre-1980 historical challenges and 
the debilitating consequences of 14 years of civil war continue to define today's 
Liberia . Together rhey provide context for undersranding the country's devel
opmelHs in fits and starts ;lIld its measure of progress, as well as the fragility of 
Liberia's peace.' The concern now is that the overwhelming immediate prob
lems will overshadow the historic challenges. Should that occur, the outcome 
could he a renewal of armed conflict. To escape the "conflict trap" and move 
tow.ltd a political community of inclusive governance based on principles of 
equity and justice, Liberia must simultaneously address both dimensions of its 
leg.lcy of conflict. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

4.45 

4.75 

3.75 

5.00 

4.29 

Liberia has a presidential system broadly modeled after that of the United 
States. Because of the conflict, however, the general elections of October 2005 
were not based strictly on the 1986 constitution, but rather on amendments 
to electoral clauses of the constitution and provisions of the CPA. Even so, 
campaign finance laws were not rigorously enforced during elections highly de
pendent on private and public donations and logistical and technical support 
from the international community. Candidates with personal fortunes or who 
were otherwise well connected seemed to have an advantage over less networked 
candidates. Capacity and time constraints prevented the National Elections 
Commission (NEC) from fully monitoring the flow of funds. 5 

As none of the 22 presidential candidates received an absolute majority in 
the first round, a run-off' election was contested by the two leading vote get
ters, football star George Weah of the Congress for Democratic Change (CDC) 
and Ellen Johnson Sirleaf of the Unity Party (UP). The official results, released 
by the NEe and backed by the opinion of international observers, awarded 
Johnson Sideaf almost 60 percent of the votes. The CDC strenuously objected. 
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contending tklt rhe N EC was biased in bvor of rhe UP. even appealing to the 
Supreme Court. T he appeal was subsequently withdrawn in response to domes
tic and international pleas . 

.Iohnsol1 Sirleaf took office on January 16, 2006, but the UP did not win a 
majority of seats in the bicameral legislature, which is comprised of a 64-seat 
Hou~e of Representatives elected to six-year terms and a 30-seat Senate (2 sena
tors fi.)r each of l"i counties) whose members serve tor nine years. Opposition 
parties or independents dominate in both houses; the UP has only tour senators 
and eight representatives. A coalition of political parties, COTOL, has the most 
seats in the Senate, with seven, and the CDC has the most se,\tS in the HOllse of 
Representatives, with I "i. All parties were free to organize and campaign in 2005 
without government interference, abetted by the t;\Ct that the elections were 
held under ;111 interim power-sharing caretaker government held in place by 
15,000 UN troops and the legitimacy of the global community. Apprehension 
about future processes, however, highlights the need tilr a comprehensive elec
toral plan while international umpires are hased in country. 

There have been a number of local by-elections during Johnson Sirleaf's 
term, mostly won by opposition political parties, induding the February 
2009 senatorial contest in River Gee County, in which prominent UP candi
date Ambassador Conlllany Wesseh lost to Destiny Party candidate Nathaniel 
Williams. One problematic issue th,lt has emerged is the government's inability 
to hold mayoral and other local elections ti)r financial reasons, with attemion 
called to certain ofticials of questionable repute that were held over from the 
interim government. The gm'ernment has been open about its resource con
straints and suggested temporarily tilling local positions by presidential ap
pointment, with legislati\·e consent. When the opposition raised constitutional 
concerns, the debate was referrcd to the Supremc Court, which ruled that the 
president could make the appointlllents to ensure smooth government opera
tions pending the 2011 general elections. 

Some groups with links to wartime militia, such as the National Parriotic 
Party (N PP) of femner president Charles l :tylor .1I1d the All Liberia Coalition 
Part}' (ALCOL) of ti.mner warlord Alhaji Kromah, .Ire represented in the legis
lature and therefore continue to exercise considerahle allthority. Liberians' f:1S
cination with the CDC, touted as the most grassroots of all political parties, 
has not dissipared . In anticipation of the 011 race, several parties have been 
courting the C DC, while the ruling UP signed a merger accord with the Liberia 
Action Part}' (LAP) and tlte Liberia Unification Part}' (LUP). While the under
st<tnding still has to be endorsed by rank-and-tile membership, it has sparked 
intense del-ute ahour political realignment as the 201 I balloting nears.1> 

Recruirment into the ci\·il service and promotions within it remain a source 
of contention . As incipient professionalism slowly takes hold, some UP parti
sans claimed priority treatment, scoffing at the post-election notion of a "gov
ernment of n.trional unity." Because patronage remains deepl)' embedded in 



LIBERIA 365 

society. some claim the president has yielded to the temptation of employing 
patronage to repay political debts. The presidenr has herself acknowledged po
litical hirings. suggesting that she would reconsider such appoinrmenrs. The 
opposition has criticized a few appointments in particul.lr. including the June 
2009 nomination of a new head for the National Police who was perceived to 

owe his selection to political connections to Fumba Sirleaf: the presidenr's foster 
son. who is himself head of the National Security Agency. 

Strong executive branch powers enshrined in the constitution overshadow 
the legislature and the judiciary in Liberia. This legacy of executive domi
nance W.IS reintorced by the post-I 989 era of warlordism. Although Presidenr 
Johnson Sirleaf has been judicious in her exercise of power thus far. there is 
little gu.lfantee that her successor will be equally sensible. As one observer put 
it. "the president's power is still lying around like a loaded gun."7 Aside from the 
potential for abuse. such hyper-presidential powers could create the impression 
among ordinary Liberians that political hegemony is normal. Such perceptions, 
anchored in a culture predisposed to autocracy. make it difficult to establish the 
rule oflaw. 

The legislature has therefore sought legitimacy in the eyes of Liberians since 
its installation in 2006. Its weakness results from a problematic and trauma
ti7.ed postwar society and the pool of candidates drawn from that electorate. as 
well as the absence of consensus on governance priorities among the political 
elite. Members of the current legislature include former warlords and other 
notorious figures whose names are highlighted in the Final Report of the Truth 
and Reconciliation Commission (TRC) released in July 2009. Although the 
opposition predominates in both houses, proper oversight over the executive is 
impeded by divisions that prevent the opposition from functioning as a coher
enr bloc. Such circumstances create an environment in which subtle executive 
manipulations . .IS evidenced in the 2007 ouster of Speaker of the House Edwin 
Snowe. further weaken the institution. Snowe. an independent aligned with the 
interests of former president Taylor. was alleged to have used ill-gotten wealth 
to inAuence his election to the speakership. Once in office. his behavior often 
proved embarrassing to the administration, as when he attempted to conduct 
personal diplomacy with Taiwanese officials-at a time when the government 
was diplomatically engaged with China. Moreover. the legislature at times 
exhibits openness to manipulation by special interests. 

Many civil society organizations and nongovernmental organizations 
(NGOs) have emerged since the beginning of the civil war and international in
volvcment to brokcr peace. Local NGOs are involved in constructive initiatives 
on issues such as women, youth. and human rights. though questions remain 
about the transformative impact of the work of such groups. International 
NGOs. or their local partners, often enjoy considerable voice at the table. but 
they often urge a one-size-hts-all approach that reAects the mindset of donors 
unbmiliar with Liberian realities. Professional Liberians, both domestically and 
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in the diaspora, are sometimes marginalized. Internationdl groups prioritize 
technical solutions over foundational change issues such as creating d national 
vision and addressing Liberia's identity problem.s 

Although there are no legal restrictions on the ability of NGOs to func
tion, practical impediments exist. For example, Mulbah K. Morlu Jr., the leader 
of the interest group I~orum for the Establishment of a War Crimes Court in 
Liberia, was arrested and temporarily detained on several occasions in recent 
years, including once in 2008 when he called President Johnson Sirleafa "rebel," 
and again during a March 2009 gathering in Monrovia of the International 
Colloquium on Women's Empowerment, when he and his supporters were 
seized and reportedly brutalized by police." 10 human rights activists. these 
actions demonstrated thdt regardless of government intentions. inherited law 
enforcement institutions are still predisposed to restrict such activities. There 
are .llso thre.lts ;tnd intimid.ltions from nonstate actors: in the aftermath of the 
TRC report release in July 2009, former warlord and current senator Prince 
Johnson and his allies called a press conference during which they issue veiled 
threats warning of consequences in the event recommendations for their pros
ecutions were carried out. 

The constitution guarantees freedom of expression. Historically. the empha
sis under Liberia's series of autocratic regimes has been on form rather than 
substance. The experience of 14 years of civil war, when such guarantees were 
nonexistent, casts a shadow over the attitudes that most public officials bring to 
freedom of expression issues. 

Because of an illiteracy rate near 80 percent. most Liberians acquire their 
information from radio. There are IJ independent radio stations in Monrovia. 
in addition to the government's Liberian Broadcasting System (LBS). Only Star 
Radio and UNMIL Radio cover the entire country. There are also 24 local com
munity radio stations in various areas outside Monrovia. some of which relay 
radio programs from the capital. UNM IL Radio operates as part of a broader 
public information office that organizes workshops for senior editors focusing 
on creativc writing and development journalism. Its eHorts have led to the for
mation of the Liberian Association of Development Journalism. a pioneering 
professional body that shares space with the more traditional Press Union of 
Liberia (PUU. The PUL itself is viewed as being of questionable effectiveness 
in terms of establishing and husbanding standards for the profession. Educated 
mcmbers of the press are executives rather than reporters, and below-minimum 
wage pay leaves journalists susceptible to bribery. In addition. reporting tends 
to be loose with the facts due both to poor training and manipulation by politi
cal operatives. Whether the union and the association will eventually provide 
leadership to address these challenges remains to be seen. 

Television is limited to three local stations. and viewership is limited to 
those that can aHord to buy sets. generators. and fuel to provide electricity. 
There is complete internet freedom for those with the means to access it. Of 
significant note is tile emergence of online news organs such as the Liberian 
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Observer, Liberian onnection, Front Page Africa, and other diaspora media, 
which provide effective service to an inAuential exile community that oHers 
Liberia remittances and inAuence over illiterate citizen relatives, as well as a 
pool of hum .In capital for Liberia. President Johnson Sirleafhas drawn from the 
diaspor,\ to nil important cabinet positions. 

Newspapers exist in abundance, though only a few pass the quality and 
seriousness test. There are six independent dailies and five bi-weeklies. as well as 
the government-owned New Libt'l'it111 newspaper. Distribution of these papers 
is limited to Monrovia due to illiteracy and the logistical challenges posed by 
poor roads. The leading newspapers include the New De11locl'flt, the AllIt~I'st. 

the Inquirer. which provide independent reporting. and the Dai~y Obst'rlJer. 
which has an independent past. but now appears largely to support the current 
government. 

Though one can generally speak of a free press in Liberia , there is some 
evidence of attempted legal intimidation of journalists. One revealing instance 
was the government's reaction to critical press reports following the release of 
the contentious report of the Ad Hoc Independent Commission on the E-Mail 
Saga, an exercise resulting from allegations in spring 2008 of widespread cor
ruption at the upper reaches of the Liberian government. In the stampede of 
media reportage following release of the report. the government singled out the 
Nell! Dl'11Iocmt. threatening to sue the paper for false attacks on the president 
and her family. There was no follow-th rough. III There were also reports of police 
beating and handcuffing the Renaissa1lce reporter Nathaniel McClain. Libel and 
defamation of character remain criminal offenses. While journalists have not 
been prosecuted or jailed. they have been intimidated. as when the president 
sued the editor of the New Broom newspaper in mid-2009 for falsely printing 
that she received a bribe of US$2 million from a rubber company in exchange 
for favoring the company's bid for a government contract." 

CIVIL LIBERTIES 4.18 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 3.13 

GENDER EQUITY 4.00 

RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 4.00 

FREEDOM OF CONSCIENCE AND BElIEF 5.00 

FREEDOM OF ASSOCIATION AND ASSEMBLY 4.75 

Chapter II. articles 11-26 of the 1986 constitution guarantee basic freedoms. 
including protection against torture. extrajudicial killings. arbitrary arrests. 
and violence by private and nonstate actors. The state's capacity to safeguard 
these civil and political rights is a continuing issue. Even with the assistance 
of UNMIL and other international agencies. weak state capacity persists. 
Numerous instances of rights violations have been followed by the initiation 
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of remedi.11 processes that end in frustration. The generally problematic rule of 
I.lw environment is reAected in harsh prison and detention center conditions. 
which are at times life-threatening. Monrovia's central prison holds four times 
its capacity due to the large number of pretrial detainees . The government relies 
on international NGOs and the World Food Program to feed inmates. while 
the UN and NGOs also provide most rourine medical services. Renov.ltions 
are underway in some county prisons. including the Pal.tee of Correction in 
Zwedru. though men and women are kept in the same cells. The situation 
in Zwedru is replicated in other remote detention filcilities . There has been 
<I near epidemic of jailhreaks. with 31 separate incidents in 2008. Jililbreaks 
occurred from the Monrovia prison in December 2008 and May 2009. in 
Zwedru in early 2009. and from the Harper prison on June 15, 2009. II 

There are no reports of the government or its agents committing arbitrary 
or unl<lwful killings or torture. The international presence of UNMIL may be 
serving as a constraint. Seemingly political deaths that h.lVe been reported are 
generally related to ex-combatant activities and other disputes. In one recent 
C<lse, a land dispute involving Margibi Senator Roland Kaine and others led to 
an encounter in which 17 people died. Though indicted lor murder and impris
oned. Kaine was subsequently acquitted and returned to his sear. The state 
protects peaceful .Ictivists and political opponents from arbitrary arrests. To do 
otherwise would be to invite public outcry in an atmosphere characterized by a 
significant and visible international presence. 

Certain unwholesome traditional practices, including trial by ordeal and 
ritual killings, appear to be widespread, in some cases with the knowledge 
and encouragement of local authorities. Fourteen people were convicted of 
murder in the course of a trial by ordeal in November 2007, bur presidential 
clemency f()lIowed in September 2008 in response to an appeal by the f:unilies 
of the victims and perpetrators. along with county legislators and local com
munity leaders. The number of ritual killings remains disputed, and such cases 
are rarely prosecuted ." 

Historically, gender inequity has existed in both modern and tradition.11 
sectors of Liberian soLiety. Rural Liberians tend to send boys rather than girls 
to school •• lIld ,\ culture of male dominance pervades the urban sector as well. 
Yet the 1986 constitution prohibits all timns of discrimination . including on 
the basis of gender. I I However, scarce resources and traditional customs COI11-
pete with leg.11 guar.lI1tees. exacerbated by the unresolved issue of integrating 
statutory and Lustomary legal systems. For example. many rape cases are settled 
by fillnilies rather than court proceedings because people want to protect their 
rel.ltives from being socially tainted. As elsewhere, violence against women and 
sexual harassment are problems in Liberia. A special gender court was created 
in 2008 as a means of more rapidly adjudicating such cases. 

Women still fiICe disparities between customary and statutory wives re
garding the right to dower. The law governing statutory, but not customary. 
marriage prohibits men from marrying more than one woman. Even after 
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improvements enacted in the 2003 Inheritance Law. all the wives (regardless 
of nllmber) of a deceased husband under customary marriage are entitled 
jointly to just one-third of their husband's property, while statutorily married 
women enjoy one-third dower outright. 

Despite the government's explicitly pro-tem'lle posture and policies. evi
denced by the presence of a temale head of state. a surge of women in politics. 
and increased attention to other women's rights issues. women constitute only 
16.7 percent of the Senate. 12.5 percent of the House of Representatives. 20 
percent of the cabinet. and 40 percent of the judiciary.l~ A Liberian National 
Action Plan tor women was launched at a 2009 colloquium on the implementa
tion of UN Security Council Resolution 1325 on Women. Peace. and Security. 
adopted in 2000 to address the impact of conRict and wartare on women. 
Implementation of the National Action Plan is reportedly otl to a slow start. 

The preamble to the constitution acknowledges ethnic rights. as does the 
"fundamental rights" clause. As an understudied country in which the issue of 
ethnic nomenclature has yet to be officially established. there is much variation 
in estimates of sociocultural groupings in Liberia. Anthropological and other 
estimates vary from 16 to 28 distinct groups. Some studies have employed lin
guistics to categorize Liberians into Mel speakers. Krllan speakers. and Mande 
speakers. In the absence of official settlement of the matter, the government 
has tended to avoid sanctioning classification other than county designations. 
though it implicitly acknowledges the cultural integrity of the wide variety of 
Liberian ethnic groups. I" 

It is important to underscore the fluidity of Liberian ethnicity. The free 
movement of peoples. natuml ethnic intermarriage, and occasional aggressive 
national unification and integration eHorts mitigate ethnic cleavages. A sense of 
ethnic identity is nonetheless palpable in society; it has figured prominently in 
political discourse in recent decades. prolonged and sustained the civil war as an 
"ethnic war." and left the challenge of acute ethnic divides tor postwar resolu
tion . Indeed. the conflict pitted the predominantly Mano/Dahn NPFL versus 
the predominantly Kralm/Mandingo Armed Forces of Liberia. though numer
ous other combinations and t;llIings-out complicated the panorama. 

The phrase "inclusive governance" is employed by the government to sug
gest a tilll awareness of the social cleavages inherited. Appointments to the ex
ecutive and nominations to the jiidiciary are made with this in mind. Apart 
from these ethnic splits. perceptions of a dichotomous Liberia-indigenous 
and immigrant- die hard. Opposition news organs are quick to report any 
perceived slippage on part of the government in addressing the clear imbalances 
of past governments. which often tavored a minority immigrant group that 
never exceeded 5 percent of the population . Ethnic tension is implicit in the 
electoral Threshold Bill, which seeks to reapportion legislative seats on the basis 
of the new national census. Less populous regions are seeking to resist what they 
consider marginalization. and the bill remained under legislative consideration 
in late 2009. even as many nervously prepare tor national elections in 2011. 
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Even the abrogated ~ounding constitution of 1847 was explicit in providing 
tor freedom of religion, emphasi7.ing that all citizens had the right to worship 
according to the dictates of their conscience. The 1986 constitution has been 
no less explicit . Figures ~or the religious afnliations of Liberians are estimates, 
as no ofnci,11 eHort has been made to determine aflliiations. Foreign research 
agencies have estimated th,1t 40 percent of Liberians are Christians; another 40 
percent practice traditional indigenous religions; 20 percent ~ollow Islam, the 
vast majority being Sunni Muslims; and small groups adhere to Baha'i, Hindu, 
Sikh, and Buddhist beliefs. 

Tensions hetween Christians ,md Muslims have sparked occasional inter
religious violence, with attacks on churches and mosques during the war, includ
ing the massacre of some 600 civilians at the Lutheran Church in Monrovia in 
199(), On December 29, 2007, Minister of In~i)fJllation Lawrence Bropleh, 
himself ,I Methodist clergyman , publicly appealed to the legislature to designate 
non-Christian holidays as nation.!1 holidays. He also suggested that a religious 
ad"isory board representing all major ~aiths in Liberia advise the president. 
Some of Bropleh's Methodist peers, however, condemned his words as fueling 
rei igious tensions. 

The CPA provided for a TRC roughly on the model of post-apartheid 
South Africa, and planning ~or the commission involved broad consultation 
and an emphasis on ethnic, regional, gender, and religious balance. In July 2009 
the TRC released its final report. At the heart of the controversial document 
is the continuing dilemma of justice versus peace, an issue that the CPA skirted 
but Liberian society cannot so easily sideline. At least two sets of players are 
featured in the report: the warlords, who are accused of "killings, extortion, 
massacres, destruction of property, ~iJrced recruitment, assault, torture, forced 
labor and rape;" and more than 50 leading politicians, including President 
Johnson Sirleat: who are recommended tin sanctions because of their "moral 
and nnancial support" to the warlords. These sanctions include a 30-year ban 
from seeking public office, which would apply to the president and others upon 
leaving of nee. Reactions were sharp: the warlords claimed exemption or immu
nity based on the CPA and other statutes, while at least some of the politicians 
described the notion of exclusion from public office as unrealistic, inequitable, 
and unlikely to ~i:)ster national healing. 1-

Trade unions are recognized in both law and practice. Though most Liberian 
workers labor in agriculture or the intiumal economy, there are several active 
unions independent of government control, including commercial drivers and 
laborers on the giant Firestone rubber plantation. Both agitate ~or rights within 
their respecrive industries, at times threatening (and actualizing) strike actions 
to apply pressure on government or industry. In 2008 the Firestone workers 
achieved notable success with the signing of a new collective bargaining agree
ment. However, protections against discrimination ~or those attempting to 
~orll1 new unions remain weak. IR 
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The issue of constiturional guarantee coupled with deeply fl .. wed enforce
ment systems .. Iso applies to freedom of assembly. Permits are required to protest 
and are generally granted, though the Forum for War Crimes was denied permis
sion when it sought to demonstrate during the 2009 international women's collo
quium in Monrovia. Demonstrations occasionally turn violent, as with incidents 
in late 2007 and 2008 involving a land dispute in Nimba County, workers at 
the National Port Authority, and demobilized military and security forces. The 
repressive potential of the security forces is limited, given their limited role in a 
country where security remains largely the domain of international forces. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND RIMINAL MA HERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

3.36 

2.80 

2.40 

4.25 

4.00 

Although Liberia has a history of executive preeminence over the other branches 
of government, Article .3 of the constitution guarantees judici .. 1 independence 
and the Judicial Autonomy Act allows the judiciary to manage its budgetary 
appropriation. To advance judicial independence, salaries, benefits, and im
munity for Supreme Court justices and judges in subordinate courts were 
significantly increased by the postwar government. Despite these guarantees 
and recent improvements, the judiciary lacks independence due to corruption 
involving judges and court personnel, inadequate education, training, and expe
rience of judges (especially magistrates), and poor administrative monitoring. 
Litigants are frequently pressed to make unauthorized payments to court offi
cers to process and serve coun orders. Of more than 300 magistrates, less than 
10 are law school graduates. A lack of basic understanding of complex litigation 
procedures and laws allows for manipulation. influence-peddling, and obstruc
tion by government officials, highly-educated attorneys, and other actors. 

The president appoints judges with the advice and consent of the senate. A 
more eHective method designed to include a judicial review committee to aid 
presidential nominations was recommended by the commission that drafted 
the 1986 constitution; however, it was not included in the final version and the 
old, highly personalized method continues to prevail. The tenure of judges is 
constitutionally guaranteed up to retirement at age 70, unless impeached and 
convicted by the legislature. Nonetheless, the president can unilaterally dismiss 
magistrates: in 2007 Magistrate Milton T.1ylor of Liberia's premier magisterial 
court, Monrovia City Court, was ousted following a disagreement over Taylor's 
granting of bail to accused criminals. Taylor appealed to the Supreme Coun; 
as of mid-2009 the case remains pending. The president announced a second 
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removal in January 2008. this time of a judge in a speci.llized debt coun. bur 
the action was suspended wht"n the Tri.11 Judges Association issued a st:nemenr 
in opposirion. The execurive branch complies with judicial decisions that go 
against it. The governmem lost a prominem case in 2008. when it f;liled ro con
vict former imerim he.ld of srate harles Gyude Bryam for econom ic crimes. 
Indeed, the MinisHY of JustiLe was publicly ridiculed following a number of 
coun losses by prosecurors, leading ro personnel changes dfected in mid-2009 
to address the problem. 

Judicial review occurs with respect to borh legislative procedures and the 
consriturionality oflaws. The Supreme Coun's decisions upholding the removal 
of the former speaker Edwin M . Snowe (see Accountability and Public Voice) 
and Senate presidem Pro Tempore Isaac Nyenabo raised issues of the boundaries 
between the judiciary and the legislature, especially the coun's power of judicial 
review. Indeed. the Supreme Court Ius ruled th.lt the separation of powers doc
Hine is not ahsolure. In the Snowe case, for instance. his legislarive colleagues 
determined that his remova l from oHice was warramed based on behavior that 
tarnished the legislature's repurarion . The Court. on the orher hand, reasoned 
th:n Snowe's claim that the acr of removing him unconstiturionally denied his 
due process rights was \'alid . 

Presumprion of innocence exists in crimin.ll prosecurions. Criminal dden
dams have a right to bail for noncapital oHenses; speedy, public and impanial 
trial by a competent jury and coun; access ro counsel of their choice, including 
public ddenders provided by rhe state if the .Iccused is indigent; and protection 
from double jeopardy. However, some of these consritutional rights are nor 
available to mosr ddendams. Speedy trial, adequate representarion by coun
sel, and judgment by a competenr jury are demonstrably nonexistent in rhe 
criminal jusrice sysrem. As arresred to by local and imernarional human righrs 
groups-and in violation of Liberian and internarional law- many accused 
criminals spend more rhan rhe prescribed period in pretrial deremion, and 
grand and petit jurors lack rhe requisire understanding of legal and technical 
issues because of poor educarion; in addirion. rhey are grossly underpaid for 
their services by the government and are rhus susceprihle to rampering. While 
the accused may hire a counsel of choice, rhe associated fee (even for .1 misde
meanor) is grossly unaHimiable for mosr people. I" Although accused persons 
may be supplied public defenders, they srill filee rhe dilemma of public ddend
ers' abject incapability; many are nor even formally rrained attorneys, especially 
in rural areas. Though a Judicial Training Insrirure was launched in June 2008 
to help remedy this situation, ir is nor yer fully operational. As with rape cases, 
many citizens prder to pursue remedies ourside rhe court system . In cases of 
thdt. for insrance. victims f;\Vor direct rerrieval of the stolen propeny or its 
equivalent value. or even simple idemihcarion and shaming of rhe rhid: to rhe 
complicarions of legal imervention. 

County attorneys arc rhe principal prosecurors in Liberia's 15 counties. They 
are strictly account.lble ro, and conrrolled by, rhe execurive under rhe direction 
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of the Ministry of Justice (headed by the attorney general} and the solicitor 
general- both political appointees that serve at the pleasure of the president. 
The recent substitution oflaw school graduates for prosecutors trained through 
Liberia's traditional apprentice system of "reading law" under established law
yers has improved the system, but a majority of new recruits are inexperienced. 
The Ministry of Justice temporarily addresses this problem by contracting and 
directing private attorneys on a case-by-case basis. Consequently, both govern
ment and privately contracted prosecutors do not exercise independence in 
their prosecutorial duties. Nevertheless, there have been prosecutions of both 
current and past government officials, including the trials of Senator Roland 
Kaine, Charles Gyude Bryant, ,lI1d Edwin Snowe mentioned above-all three 
of whom were acquitted. Concerns have also mounted over the government's 
~i,ilure to prosecute current public officials who are removed from their offices 
~or corrupt practices; it apparently prefers to give political reasons for their 
removal. The dismissal in mid-2009 of General Services Agency (the govern
ment's procurement unit) Deputy Director General Richard Fallah, sparked by 
an employee strike action on allegations of corrupt activities, typifies the reluc
tance of the government to prosecute public officials ~or wrongdoing.20 

The police and military are undergoing reorganization and retraining and 
appear to generally understand their responsibility to remain under civilian 
control and protect the population. Former combatants were deliberately left 
out of the reconstituted army, though their services were not precluded ~or the 
police and other security ~orces. The military. which is not yet fully deployed, 
poses little threat of instability. despite protests for benefits in 2008 by some 
military officers at the country's Camp Kesselly barracks. However. corruption 
in the police ~orce remains rampant, and both corruption and abuses by the 
security ~orces are generally ignored. General security remains substantially in 
the hands of the 10.000-strong UNMIL force. 

Property rights are constitutionally guaranteed on an individual and collec
tive basis. but only citizens (limited to "Negro or persons of Negro descent"). 
regardless ofethnicity. may own real estate or land. Benevolent institutions such 
as churches llIay own land. but only for their civic purposes. Protection of prop
erty rights. especially when infringed, is undermined by poor court enforce
ment as well as the inadequacy of the records system. 

Property rights do not extend to mineral resources on or beneath the land 
sur~;,ce. The ~oreign-owned Liberia Agriculture Company (LAC) and indig
enous people living in its area of operations have been in conflict over such 
rights in recent years. Tension reached a boiling point when an expatriate 
LAC manager was killed in 2007. The murder case. which remains pending. is 
indicative of a broader problem with conflict between indigenous land rights 
relative to those of the owners of major rubber plantations. In recent years. 
densely populated Monrovia has experienced issues with squatters that have 
occupied government-owned properties and made them livable. only to wit
ness the government repossess the properties with little or no compensation or 
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alternate housing provided. Citizens displaced by the war generally reCUrn co 
their property. though man)' have (0 comend with squaccers and ocher illegal 
claimants. Such issues comprise part of the general land ownership dilemma 
plaguing postwar Liheria. which many hope will be resolved by the National 
Land COlli mission ~ormed to address the entire sensitive topic . 

ANTICORRUPTION AND TRANSPARENCY Z.81 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 2.00 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 2.50 

EXISTEN E OF ANTICORRUPTION NORMS. STANDARDS. 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

3.25 

3.50 

Shortly after the 200'; elections. the Johnson Sir/eaf government pronounced a 
policy of zero-tolerance of corruption. The executive's dmh corruption oHenses 
act was poised ~or submission to the legislature in mid-2009. An independem 
Ami-Corruption Commission (ACC) has been established, though it is still in 
the organizational stage. In addition. the police Criminal Investigation Division 
(CID), rhe NatiOll.ll Security Agency, and the National Bureau oflnvestigation 
(NBI) possess anricorruption mandates. Despite the existence of these agencies. 
corruption remains prevalem in Liberia. 

The General Auditing Comlllission (GAe). established by a 2005 amend
mem to the Executive Law of 1972. has established the existence of significant 
corrupt activities in public offices. The auditor geneml who heads the commis
sion now reports to the legislature rather than to the executive. though the GAC 
prepares three quarterly reports and an annual Uni~orm Accounting Report ~or 
the presidem. the legislature, and the public. ll ConAicts between the GAC 
and the executive previously threatened to undercU( the agency's crucial role 
in the hgln against graft. but international and public support ~i)f the GAC's 
activities has dampened the governmem's initial reservations abour the gusco 
with which Auditor General John S. Morlu approached his job. The presidency 
has recently received a series of audit reports and appears to be working on act
ing upon them. GAC reports can be accessed on its website or at its head office 
in Monrovia. 

Prosecution of public officials ~(.lf corruption is inconsistent. When corrup
tion is engaged. it is on a post ~;ICto basis. mainly because there is hardly any 
eHective barrier to check its occurrence. Prosecutions, penalties, and restitution 
are not yet vigorously pursued. The ACe. established by the Ami-Corruption 
Act of 2008, iniri.lted work in the ~;I" of 2009 and possesses the power to arrest 
and interrog.,te smpects. If the commission can acquire traction and overcome 
public skepticism by delivering results. it could over time sign.II the emergence 
ofa dear strategy to .Iddress the vexing corruption problem.21 
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The interwoven and complex processing requirements in public agencies 
and absence of hecks on public oHlcials creates an environment in which pub
lic servants' behavior is characterized by negligence and outright solicitation of 
bribes. For example. clearing procedures conducted by ofticials at ports of entry 
are cumbersome. complicated, and subjective, resulting in prolonged stays of 
goods in the port and , sometimes, abandonment by owners due to damage or 
incapacity to settle high storage costs resulting from bottlenecks. 

The government maintains a jiublic procurement agency. the Public Pro
curement and Concessions Commission (PPCC), which oversees concessions 
dnd privatizations. The PPCC was created in 2005 with the responsibility to 

regulate and monitor all forms of public procurement. In addition, various gov
ernment agencies form assessment and vetting groups for proposed government 
concessions and investment negotiations. However, processes carried out by 
the government have at times been marred by acts of negligence. One exam
ple involved bids for the Wologisi iron ore deposits referred to as the Western 
Clusters. Both Tata Steel of Indi.1 and Delta Mining Consolidated of Somh 
Africa hid for the project, and press reports described a saga that included a 
government failure to conduct due diligence and accusations of improprieties 
on the part of both the companies and senior government officials . In mid-
2009 the matter was on the verge of rt'solution . with the government exonerat
ing both Oelta and Tata of any wrongdoing and Tata reportedly withdrawing 
its hid. l' The due diligence shortcomings prior to selecting a winner, and the 
president's subsequent reversal of the award, exemplifY the regulatory inadequa
cies characteristic of such processes. In addition, with ongoing allegations of 
solicitations of bribes by officials, some foreign companies may be reluctant to 
enter bidding processes in Liberia. 

Article 90 of the constitution prohibits acts by holders of public office that 
breach public policy or create conflicts of interest. The office of the president 
also drafted a code of conduct for public officials. but its approval has been 
pending before the legislature for over a year. While awaiting approval of the 
code of conduct. the Civil Service Agency has established a St't of regulations 
to promote ethical behavior among civil servants. Despite the constitutional 
mandate and administrative regulations, the GAC and other entities report that 
public servants, including senior government officials, openly engage in activi
ties that conflict with the statutes and create situations that inhibit the enforce
ment of tax and other fiscal regulations. Although the government is cognizant 
of such breaches and conRicts of interest. its inaction seems to license such acts. 
Although an assets declaration requirement was decreed by the government, as 
of early October 2009 its provisions remained unimplemented, as noted in an 
ACC report stating that only 18 officials had complied with the declarations 
directive. 

A tax and accountability monitoring system, the Liberia Extractive In
dustries Transparency Initiative (LEITI). was established in 2008 and enacted 
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into law in July 2009 to per~onn a similar monitoring function. Liberia decided 
to join the EITI glohal initiative in order to promote transparency in mineral 
revenlle through a process of disclosure, verification, and publication. The first 
LEITI report pointed to gaps between the payments steel maker ArcelorMittal 
reportedly paid to the government and what the government reported as re
ceived. In a February 2009 meeting various stakeholders representing the 
government, industry, and the citizenry "committed themselves to resolve all 
discrepancies."ll 

The president's immediate emphasis of a zero-tolerance policy on corrup
tion took several years to yield a steady series of investigations, hut the policy 
appears to be picking up steam. The president's dismissal of close political ally 
Harry Greaves as head of the Liberian Petroleum Refinery Corporation (LPRC) 
in August 2009 ~l)r violating bribery laws is one power~u' example. The llllCer
emonious removal earlier in 2009 of agriculture minister Chris Toe might be 
another, though the circumstances of his dismissal have not officially been made 
public. 

As reported in the press and related in private by educators, corruption in 
Liberia transcends public office. Educational entities, especially public schools, 
condone institutionalized corruption, as mani~ested by ~raudulent admissions 
processes and the imposition oHees for make-up examinations, some of which 
deliberately create conditions ~or students to ~;Iil. Students remain vulnerable to 
such unethical behaviors because of poor supervision and the absence of estab
lished per~ormance evaluations.H 

The ability to denounce corrupt acts is more positive. Local and interna
tional news media vocally publicize allegations of corruption by public officials 
and private individuals. The government gener.llly endorses such activity, but 
has also warned that it will dem.lI1d proo~: a stance that represents a poten
tial hazard to the continuous reporting of corruption, especially in light of the 
president's decision to sue the editor of the Nelli Broom newspaper (see Ac
countabilityand Public Voice) . Moreover, as of late 2009, there are no legal 
protections ~or whistleblowers . The government remains theoretically commit
ted to comhating corruption , but needs ro exhibit t.lI1gible results to dispel 
public perceptions that it is giving the issue mere lip service. Although mooted 
by later events, the president's early 2009 appointment of ~ormer director of 
police Paul Mulbah. whom she previously declared to be corrupt and unworthy 
of public service. as a high-level police advisor seemed to support the public's 
apprehension regarding the government's resolve. 

Access to government in~ormation is bir and improving. In~ormation is 
more easily retrievable than previously via the internet. at little or no cost. Al
though some government websites exist, government in~ormation is not readily 
available in .1 public or user-friendly ~i.lfInat. A draft set of freedom of in~orma
tion laws was proposed to the legislature by a group of activists in 2008, but has 
not yet been enacted into law. In~orll1ation unavailable to the public on time. 
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if at all . includes the budget and detailed expenditure reports. Although the ex

ecucive tended to ubmit dr.lft budgets to the legislature so late as to constrain 
the time available to conduct scrutiny prior to approval, some improvements 
h'lVe been noted. The 2009 budget bill was ubmitted on time, and a healthy 
public budget debate occurred in the months prior to the July 13, 2009 signing 
into law of the fiscal ye.lr 2009/20 10 budget. 

RECOMMENDATIONS 
• Strengthen the electoral laws to assure Elir .1Ild transparent campaign financ

ing ;lIld balloting procedures while international actors are still present to 
mediate in the event of discord . 

• In keeping with emerging internation,ll standards, decriminalize libel and 
dd:unation . 

• Address unresolved legitimacy issues related to Liberia's status as a settler 
state in tr.lI1sition by undertaking a national dialogue regarding institutional 
arrangements. 

• Strengthen the law program at the University of Liberia in order to prepare 
the next generation of lawyers, judges, and prosecutors and assure uniform 
and appropriate jurisprudential formation. 

• Ensure that the Anti -Corruption Commission remains autonomolls and that 
offici.lls and other agencies are required to cooperate with its investigations. 
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Peter VonDoepp 

INTRODUCTION 

MALAWI 
CAPITAL: Lilongwe 
POPULATION: 14.2 million 
GNI PER CAPITA (ppp): $830 

SCORES 2006 2010 

ACCOUNTABILITY AND PUBLIC VOICE: 4.75 4.47 

CIVIL LIBERTIES: 4.50 4.30 

RULE OF LAW: 4 .34 4.13 

ANTICORRUPTION AND TRANSPARENCY: 3.52 3.44 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

For the first three decades after Malawi gained independence in 1964, "President 
for Life" Kamu711 Banda and his Malawi Congress Party (MCP) governed the 
country under a repressive one-party dictatorship. In late 1992, however, a full
Hedged democracy movement emerged. Strengthened by pressure from foreign 
donors on the government, the movement forced Banda to hold a referendum 
on the one-party system in June 1993. A majority of Malawians voted in favor 
of opening up the political arena, leading to multiparty elections in May 1994 
that formalized the country's democratic transition. 

Rlkili Muluzi and the United Democratic Front (UDF) defeated Banda 
and the MCI' in the 1994 balloting. Muluzi and the UDP drew most of their 
support from the southern part of the country, while the MCP dominated the 
central region. A third party. the Alliance for Democracy (AFORD), headed 
by ChakutWa Chillana, garnered its backing from the least populous northern 
areas. AFORD's Chihana and the MCP's Gwanda Chakuamba formed an alli
ance prior to the 1999 elections hoping to unseat Muluzi, but the eHort ulti
nutely f;liled. ;lIld Muluzi and the UDP maintained power. 

Toward the middle of his second term, Muluzi embarked on an effort to 
amend the constitution so that he might stand for a third presidential period. 
The campaign to amend the constitution consumed Malawian politics in 2001 
and 2002. A protracted struggle over the issue came to a close in January 2003, 
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when it hecilme clear to Muluzi that he did not have sufficiem votes in the 
p.lrliament to pass the desired amendmelH. Unable to run again. Muluzi chose 
Bingu wa Mutharika as candidate for the UDF ticket. Muluzi retained le.lder
ship of the UDP and provided substamial hacking for Mutharika during the 
2004 presidenti,11 campaign. Mutharika's primary challengers were John Tembo 
of the MCP and Gwanda Chakuamba, who headed an opposition alliance of 
seven parties . I n hotly contested polls marred by a number of irregularities. 
Muth,lrik.l won the presidency. 

Although many observers suspected Mutharika would remain subservient 
to Muluzi, relations between the two soured within weeks of the elections. 
The split was largely over Mutharika's desire to chart a new course in gov
erning the country. including a highly visible anticorruption camp.lign that 
seemed to target Muluzi and his aides. Within a year. Mutharika left the UDF, 
forming a new party. the Democratic People's Party (DPP). In the political 
machinations that followed, the UDF became the dominant partner of an 
opposition hloc that held a majoriry in parliament and also included the MCr. 

The falling out between Mutharika, the UDF, and Muluzi set rhe stage for the 
contentious dynamics that characterized Malawian politics during Mutharika's 
first term. Paralyzing conflict between the legislature and the executive. for 
example, essentially reflected a struggle between Mulll7.i and Mutharika sup
porters. Within the executive branch. Mutharika came into conflict with his vice 
president, Cassim Chilumpha, who refused to leave the UDF when Mutharika 
did. Chilumpha was later accused of plotting to assassinate Mutharika. leading 
to a prolonged trial that was ongoing as of mid-200? 

Tensions heightened further when Muluzi decided to run against Mutharika 
in the 2009 presidemial contest. As he prepared his campaign. Muluzi was 
arrested. first on treason charges in May 2008 and then on corruption charges 
in Pebruary 2009. Muluzi had previously been arrested in 2006 on corrup
tion charges. but the case was discontinued. Mutharika also allegedly ordered a 
pulice officer to "shake up" the former president in 2007. 

The possibility of a shuwdown between Muluzi and Mutharika in the May 
2009 poll ended in March. when the Malawi Electoral Commission (MEC) 
rejected Muluzi's candidacy on the grounds that the two-term constitutional 
limit proscribed him from standing again. A subsequem court ruling upheld 
the MEC decision. In response. Muluzi and the UDF formed an alliance with 
Mcr head John Tembo, backing his presidential candidacy and creating a for
midable bloc to compete with Mutharika. Benefiting considerably from control 
over state resources and government-run media. Mutharika ran a highly dIec
tive cross-regional campaign fiJCused on his administration's record of providing 
public goods and economic growth. Mutharika ultimately emerged victorious. 
bucking long-standing regional voting patterns; the MCr's Tembo came in sec
ond. In concurrent legislative elections. Mutharika's DPP won a total of 1 13 
seats out of 193. while the MCP took 26 and the UDP just 17. Independem 
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candidates and smaller parties gained the remaining seats. The elections, while 
characterized by an uneven playing field in bvor of the incumbent, were argu
ably the freest and f;lirest since multiparty polls were first held in 1994. 

Economically, Malawi remains one of the poorest countries on the globe. Ac
cording to the World Bank, per capita income stands at approximately US$160, I 
while in 2009 Malawi ranked 160th out of 179 countries on the United 
Nations Human Development Index. l Growth rates, economic management, 
and relations with donors improved considerdbly during Mutharika's first term, 
however. From 2006 to 2008 Malawi achieved growth rates between 5.8 and 
9.7 percent, I while in 2007 in Ration declined to its lowest level in a decade. 
In 2006, Malawi was approved for relief under the Heavily Indebted Poor 
Countries (IIIPC) program, allowing it to receive over US$3 billion in debt 
relief: In December 2007, the U.S. Millennium Challenge Corporation (MCC) 
initiative granted Malawi eligibility status to receive financial support. In late 
2008, the International Monetary Fund (IMF) approved a US$77.2 million 
Exogenous Shocks Facility for Malawi, making it the first country to receive 
funds under the program. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

4.47 

4.25 

4.50 

5.00 

4.14 

Elections in Malawi typically produce periods of heightened political tension. 
Violence between party operatives and by police has accompanied campaign
ing. Government institutions such as publicly owned media outlets and the 
M EC have been repeatedly accused of progovernment bias. Polling has often 
been marred by irregularities, frequently generating legal challenges in the after
math of the contests. The 2009 elections represented a positive gain for Malawi 
as such problems were less acute compared to previous polls. 

The MEC is the body primarily responsible for administering elections, 
including being the first instance authority to adjudicate election petitions and 
disputes between parties. The Jud ~cial Service Commission (JSC) nominates a 
judge to chair the MEC, whose appointment the president then confirms. The 
president subsequently appoints other M EC members, numbering no fewer 
than six, in consultation with the leaders of political parties represented in the 
parli,1I11ent. I The M EC's impartiality and legitimacy was questioned in advance 
of the 2009 contests, largely due to alleged Raws in the appointment process 
in 2007, when the opposition claimed that the president failed to engage in 
legally required consultations prior to appointing additional commissioners to 
the body. A subsequent legal challenge was decided in favor of the government. 
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Despite the MEC's negative image among key stakeholders in the wake of these 
developments, as well as its limited capacity, international observers concluded 
that it succeeded in meeting the "operational needs" of the election with suf~ 
ficient transparency. ~ 

Election laws require public media to provide equal news coverage to all par
ties. In past elections, this condition has been violated and become the subject of 
legal ch.lllenges. Ahead of the 2009 contests, government-controlled media out
lets were manifestly and egregiously biased in f;lVor of the incumbent. At the same 
time, the priv.He outlet controlled by the opposition openly f.lVored Muth.lrika's 
challengers. Other hro.ldcasting entities oHered more balanced coverage.1i 

Under election laws, political parties that received at least 10 percent of the 
vote in previous parli.ullentary polls are entitled to publ ic funding. In terms of 
private funding . no limits are placed on the amount a candidate may raise or 
spend or on the sour<.es from which funds may be received. Neither do provi 
sions exist requiring disclosure of donations or spending ;UllOUntS.' During the 
2009 campaign , some ohservers raised concerns over the sources of campaign 
funds and pattern of 1.lVish spending by the incumbent . 

Despite such concerns, international and domestic observers generally ap
plauded the fairness of the 2009 contests. Prior to the election , a voter reg
istration drive produced a new voters' roll. Inspection of the registry revealed 
a number of anom.llies, however, only some of which were corrected prior to 
the polls. High levels of freedom of movement and assembly generally cllJrac
terized campaigning. Although isolated instances of violence erupted between 
party supporters during the campaigning period,H polling day was peaceful. 
Additional irregularities occurred in parliamentary r;lces, including mistakes 
and accusations of manipulation during the vote tally. This led several candi
dates to file legal challenges after results were announced. 

In 2005, the government dissolved local as emhlies, and most observers ex
pected new elections to be held later in the year." The government has fililed to 

conduct these elections, however, claiming in 2006 that it could not aHord 
to finance them.1Il Civil society groups and international donors have since 
raised concerns that the absence of these assemblies and councils has weakened 
local governance and accountability. I I 

Malawi's constitution provides flU the separation of powers, and in practice 
the system of interbranch checks and balances has operated dh:ctively in the 
country. The courts have served as an important curb on elected authorities. 
The executive and legislative branches have also checked one another's power, 
especially between 2005 and 2009, when the National Assembly came under 
the control of President Mutharika's opponents. 

The opposition's control over the parliament, however, has also under
mined effective governance and political stability. For most of the time 
between 2006 and 2008, the president's DPP party controlled between 75 
and 85 seats in the 193-seat legislature. The opposition UDF and MCP 
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together held approximately 90 seats, with independent candidates and smaller 
parties holding the remainder. Throughout the period, the parliamentary oppo
sition consistently attempted to invoke Section 65 of the constitution, which 
requires the speaker of the house to declare vacant the seats of parliamentarians 
who switch parties subsequent to being elected. Given that Murharika formed 
the DPP only after winning the election as a UDF candidate, the entire DPP 
caucus in parliament ostensibly fit those conditions. Enforcement of the pro
vision would thus have undermined Mutharika's support in parliament and 
strengthened the opposition, facilitating their plans to impeach the president. 
The matter was tied up in the courts until 2007, when a Supreme Court rul
ing upheld Section 65. Subsequently. Muth.lrika used a variety of techniques 
to forestall the spedker's enactment of the provision. For a time during 2008, 
the president avoided calling the legislature into session altogether for fear the 
opposition would invoke Section 65. This generated concerns among civil soci
ety groups, who condemned the move as dictatorial and bad for democratic 
governance. I! When parliament was eventually called into session, the opposi 
tion first boycotted the proceedings and then derailed any legislative business 
that did not pertain to Section 65. 

These machinations undermined the functioning of the legislature and 
caused severe delays in appointments to key posts and the passage of important 
legislation. For example, in 2006, 2007, and 2008, passage of the budget was 
delayed because of the opposition's desire to devote all parliamentary time to 
the Section 65 issue. while the president sought opposing priorities. I n addition 
to legislative paralysis, rhe stalemate led to circumstances in which the judi
ciary was asked to adjudicate politically divisive cases, placing it in the politi
cal crossfire and causing delays in its handling of other important cases. 1.1 The 
dominance of the DPP in the legislature following the 2009 contests, however. 
has for now obviated this problem, raising hopes of smoother policy making in 
coming years. 

The 1995 constitution established several oversight institutions designed 
to enhance government transparency and accountability. The most prominent 
such bodies are the Anti-Corruption Bureau, the Human Rights Commission, 
the Law Commission. and the Ombudsman. Several of these institutions 
played visible roles before and during Mutharika's first term by issuing reports, 
conducting audits, and investigating alleged abuses by officials. They have also 
faced serious challenges, however. Under Mutharika's presidency, a lack of fund
ing and staff has remained a significant problem. II Government interference in 
personnel and other decisions has also hindered their ability to operate with fl.1I 
independence and dh:ctiveness. For example, in 2007. the president removed 
the head of the L1W Commission. and the position then remained vacant for 
almost a year. 

Malawi 's constiuuion vests authority over civil service personnel decisions 
with a semiautonomous Civil Service Commission in an effort to insulate 
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those in the state bureaucracy from political influence. In practice, however, 
the commis ion has historic,llly been relatively weak and the civil service has 
heen the target of interference . l ~ Under the Mutharika administration, concerns 
abom the integrity and quality of the civil service have continued. For much of 
Mmklrika's first term , only 8 of the 12 spots on the Civil Service ommlsslon 
were filled; alllong the positions left vacant were an acting chair and deputy 
chair.lh In addition, Mmharika asked ~or the retirement or dismissal of a con
siderable number of high-ranking civil servants. 1- In 2006. the parliamentary 
Public Accounts omminee criticized the administration ~or frequently trans
~erring secretaries and senior officers within the civil service.'H The opposition 
press has also accused Mutllarika of F.tvoring allies an(1 individuals from his 
home region in appointments. 19 

Malawi's civil society has played an important role in political IHe since 
the transition to democratic rule. The number and vibrancy of key civic or
ganizations has further grown in recent years. and a variety of groups have 
actively comlllented on legislation, policy, and broader political develop
ments. These include many churches, additional faith -based groups such as 
the Public Afhirs Committee (an interdenomin.ttional organization), the law 
society, women's organizations. ami a number of human rights and advocacy 
groups. These organizations employ a wide range of strategies in an eHon to 
influence policy making, including consulting with politicians, disseminat
ing research on policy issues, organizing public awareness campaigns, and 
litigating public interest cases. Several groups have played a leading role in 
directing puhlic attention to issues such as corruption , judicial independence, 
development priorities, and gender inequality. Nongovernmental organizations 
(NGOs) collectively pressed President Mutharika in 2008 to call parliament 
into session and contributed to monitoring the 2009 elections. 

NGOs are required to register with the government. The 2002 Non
Governmental Organization Act established a 10-member NGO board to 

register and regulate NGO activities. The board is appointed by the govern
ment in consultation with the ,llItonomous Council ~or Non-Governmental 
Organizations in Malawi. To register as an NGO. an organization must have 
at least rwo Malawian citizens serving as directors or trustees, provide a plan of 
activities and sources of fllllding, and pledge not to engage in partisan politics. 
NGOs must provide audited accounts and a description of activities to the 
board on an annual basis. Thus ~:Ir. this body has not been used to control 
or restrict NGO activities .!O However, the registration ~ee, at approximately 
US$.'OO in 2007. can be potentially prohibitive,!! as can the cost of comply
ing with government reporting regulations. Donors and ~llllders of NGOs and 
other civic org,lI1izations have remained free from state intederence. 

Malawi's Bill of Rights guarantees freedom of expression, freedom of rhe 
press, and freedom of opinion. In practice, Malawi enjoys a relatively free print 
media, including a variety of outlets oHering diverse opinions. Independent 
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newspapers and radio stations have played an increasingly important role in 
recent years. As of2008, II independent newspapers were available, the major
ity privately owned, including two dailies, one tri-weekly, seven weeklies, and 
one monthlyY Approximately 20 radio stations and 2 television stations oper
ate in the country, one of them a religious station with limited broadcast reach. 
The status of the government-controlled MBC and TV Malawi, the country's 
dominant outlets, has been particularly contentious. Charging that the entities 
were biased in fil\'or of the government, the opposition-controlled parliament 
cm off their funding ill 2007 and 2008, forcing them to rely on other sources. 
Broadcasts from these outlets subsequently took on a strongly progovernment 
stance ahead of the 2009 elections. 

Broadcast media are regulated by MACRA (Malawi Communications Reg
ulatory AutllOrity), which has the authority to issue licenses and ensure compli
ance with broadcast regulations.!.1 The executive branch appoints the board of 
MACRA, and the agency has been accused of political bias and inappropriate 
interference with the media.H In 2007, for example, MACRA used its authority 
to prevent a private television station owned by Muluzi from broadcasting and 
confiscated its equipment. 

While most media outlets operate without substantial interference, those 
associated with the political opposition-in particular Joy Radio-have been 
the target of government harassment and censorship eHorts. In January 2007, 
for example, MACRA threatened Joy Radio with punitive action after it aired 
an unfavor;tble recording of the president. Shortly afterward, the information 
minister directed the agency to bar all private radio st;ttions from ;tiring live 
broadc;tsts withom government permission. The targets of the action were sta
tions that had been covering the r;tllies of former president Muluzi.H In 2008, 
immigration amhorities raided Joy Radios filcilities and threatened to deport 
its manager. Later, MACRA revoked the outlet's broadcast license, although a 
coun order shortly there;tfter en;tbled it to return to the airwaves. During the 
May 2009 elections, the station was once again brieAy shm down for allegedly 
broadcasting a political message in violation of laws forbidding such program
ming immediately prior to polling. 

Libel and ddillllation remain criminal oHenses, punishable by two years im
prisonment, posing a threat to freedom of expression. Severaillewspapers have 
been confronted with defamation alld libel lawsuits after publishing accusations 
of corruption by government figures. 111 May 2006, for example, three journal
ists from the Chronicle newspaper were arrested on crimillal libel charges for 
publishing a story that implicated a former government official in a theft case. 
That same month , two newsmen were charged with criminal libel for report
ing that the minister of health was involved in improper activities. Such legal 
harassment has hurt independent news outlets financially and. according to 
some observers, hampered investigative journalism.!6 Reporters have also faced 
other forms of harassment. 111 February 2008, police arrested a journalist who 
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reported allegations th.1t the government had pl.wned to rig the 2009 elections. 
Occasionally, media workers have faced physical intimidation at the hands of 
state and opposition .1ctors.2' There are no restrictions on internet use, although 
it W ,IS .tccessed by less than I percent of the population as of mid-2009.1H 

CIVIL LIBERTIES 4.30 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 3.25 

GENDER EQUITY 3.67 

RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 4.75 

FREEDOM OF CONSCIENCE AND BELIEF 5.33 

FREEDOM OF ASSOCIATION AND ASSEMBLY 4.50 

Malawi's constitution protects against torture and other forms of physical vio
lence. Nonetheless, police are known to use excessive force against prisoners 
and suspects in custody, as international and local human rights monitors have 
documented in multiple cases. In 2006, the governmental Malawi Human 
Rights Commission (MHRC) issued a report indicating that police frequently 
subjected suspects to torture and other forms of abuse in the course ofinvestiga
tions. ~q While some police of/lcers accused of torture have been investigated and 
arrested, few have ultimately been convicted. 10 Several officers have also been 
held responsible for the deaths of individuals who died either in custody or due 
to other police actions. II 

By all accounts, prison conditions in Malawi remain deplorable. Charac
terized by overcrowding, poor sanitation, inadequate diet, and disease, the state 
of prison fitcilities has garnered condemnation from local and international 
actors.J2 Acknowledging these problems, the Malawi prison service has claimed 
that the primary cause is inadequate funding. II In 2007, the Southern Afric.1 
Litigation Centre (SALC) requested that the African Commission for Human 
and Peoples' Rights send the Special Rapporteur for Prisons and Conditions 
of Detention in Africa to investigate the app.llling conditions in the country. I-i 

The government has been accused of using politically motivated arrests to 
intimidate its opponents. In 2006, for instance, police arrested and charged 
Mmharika's vice president and political opponent, Cassim Chilumpha, with 
treason. Two years later. several other opposition politicians. including former 
president Muluzi and former security officials, were arrested for allegedly plot
ting to overthrow the government. All the security officials were cleared of 
wrongdoing, while Muluzi was never formally charged. Two other opposition 
politicians were charged (and later convicted) with inciting violence for com
ments made at an opposition party rally in March 2009 . ·\~ 

The constitution protects ag.linst arbitrary arrest and unlawful detention. 
However, due to a backlog of cases, extreme delays in bringing suspects to trial 
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rem:lin cOlllmon. Pretrial detainees are estimated to comprise 17 percent of the 
prison population. A recent study revealed that 321 homicide suspects have 
been awaiting trial ~or rwo years or longer. \(. 

Research conducted in 2002 indicated that over 40 percent of Malawians 
h.ld been the victim of a crime during the previous year. though most of these 
involved theft of crops or livestock . .!7 While crime remains a problem in Malawi. 
over the past nve years. public security has generally improved. partly due to 
increased law en~orcel1lenr eHorts.~ 

Section 41 of the constirution maintains that citizens have the right to effec
tive remedy by a court of law or tribunal for acts violating their rights and 
freedoms. Several institutions. most not:lbly the ombudsman and the MHRC. 
are tasked with bcilitating citizens' access to justice and ability to seek redress 
~or rights violations committed by state authorities. At a time of political stale
mate. the ombudsman has remained one of the strongest and best functioning 
accountability institutions in Malawi. \'I especially with respect to addressing 
the rights of civil servanrs. According to a 2007 report. the Ofnce of the Om
budsman opens on average 500-600 cases a year. though limited resources have 
contributed to a substantial backlog of cases. III The MHRC has been the most 
active institution in examining abuses by police. In recent years. it has under
taken investigations of alleged abuses of power by the administration and state 
institutions. issuing reports and statements condemnatory of both . However. its 
impact has been limited because its mandate only includes investigatory pow
ers. without the authority to punish officials. Moreover. it lacks a widespread 
presence throughout the country. Therefore. access to redress generally remains 
a serious problem in Malawi. II 

Despite constitutional :lI1d other legal protections. women remain unequal 
citizens in Malawi and are subject to discrimination and violence. In particular. 
Malawian society is plagued by severe inequalities in the distribution of edu
cational and economic resources. high levels of domestic abuse. sexual assault 
and har.lssment in schools and pro~essional settings. customary practices and 
laws that allow the dispossession of property when husbands die. and underrep
resentation in positions of power at the state,'12 Abusive practices against girls. 
including forced marriages. the selling of girls to payoff debts. and the secret 
initiation of girls into their future adult roles through ~orced sex with older men 
remain widespread. 

The government has taken several steps to address these problems. Notably, 
under the Mutharika administration. the government has more actively doc
umented progress toward implemenration of the UN Convention on the 
Elimination of All Forms of Discrimination against Women. to which Malawi 
is a signatory. IJ In addition. in April 2006. the parliament enacted legislation 
providing a maximum penalty of life imprisonment for perpetrators of domes
tic violence. Women's rights advocates have since criticized the weak imple
mentation of the law. II An official commission on gender-related laws has put 
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~orward sever;.1 other legislative proposals dealing with gender inequities;l~ but 
actual legislation on these matters has stalled. Among the commission's propos
.• Is were a dece;lsed estates bill seeking to repeal discriminatory laws regarding 
inheritance and a marriage. as well as a divorce and fdmily relations bill seeking 
to provide equal rights to ll1.miage partners. lh Women also suHer from limited 
access to legal resources. a situation exacerbated by the weakness of the Legal 
Aid Departlllent. l-

A 2008 study ~ound thar 500- 1,500 women and children were trafl1cked 
within the country each year. Some observers attributed this to penalties being 
too lenient to signiflcantly deter traffickers. Despite a government program to 

protect vulnerable children. the U.S. State Department reported in 2009 that 

there had been no reportable progress on the development of a nationwide. 
inrerministerial plan to identity the extent of trafficking and possible policies to 
eHectively address the phenomenon. 1M 

Malawi is a multierhnic. diverse society in which nine diHerent ethnic groups 
comprise most of the popul.Hion. In terms of religion. Protestants represent 
approximately 5') percent of the population. with Catholics and Muslims edch 
constituting an estimated 20 percent. The rights of religious ;lIld ethnic minori
ties are gener.llly respected and relations between diHerent groups remain 
largely amic.lhle . Nonetheless. Muslims have complained abour discrimination 
in state employment. Moreover. during the 2009 election campaign. several 
governmenr allll ruling parry figures directed hostile rhetoric tow.ud Muslim 
organizations and politicians. making derogatory comments about Islam. I') 

Section 13 of the constitution requires the government to provide tile dis
abled with access to public spaces. bir employment opportunities. and full par
ticipation in all spheres of society. The Ministry of Social Development and 
Persons with Disabilities was established in 1998 to take ch.uge of all govern
ment matters pertaining to persons with disabilities. The Employment Act of 
2000 prohibits discrimination against the disabled in matters of employment. 
However. Malawi lacks a comprehensive law governing discrimination against 
persons with disabilities in other spheres. Furthermore. a lack of resources has 
prevented government from eftectively implementing the legal rights granted to 
the disabled. including access to educational opportunities. SOl Societal attitudes 
toward the dis;.bled remain prohlematic. I 

The government has OIl 0 undertaken eHurlS to address the problem of dis

crimination against people living with HIV/AIDS. The disease is reponedly the 
leading cause of death among adults in Mal.lwi; almost 1 million people Ollt of a 
population of 14 million were living with I IIV as of the end of 2007. ~l Malawi's 

st.lte-run broadcaster has been appl.llIded in the region ~or eHectively challenging 
deeply-held ~tereotypes .lbotH persons with HIV and AIDS ." Legislation drafted 
by the Law Commission specifically prohibits and criminalizes discrimin.nion 
against persons with HIV. However, other provisions of the 1.lw, sllch as the 
criminalization of "deliberate or negligent transmission" of the disease. have gen
erated concerns from local and international human rights groups.' 1 
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Malawi's constiturion protects freedom of assembly and association. While the 
government has generally respected associational rights, it has restricted freedom 
of assembly. On several occasions in recent years, the government has prevented 
opposition parties from holding rallies, using military and police personnel to 

forcibly disband them. [n May 2008, police used tear gas and live ammunition 
to disperse crowds that gathered to support Muluzi when he was arrested on 
treason charges. Police also halted pro-Muluzi rallies in June and August of that 
year. In both cases, police eventually relented and allowed the gatherings to take 
place in the wake of court rulings and threats oflegal action by the opposition.~5 
Police also blocked civil society marches in 2006 and August 2008. 56 

Workers' rights to organize labor unions are legally protected, with the ex
ception of army personnel and police. Unions are required to register with the 
Registrar of Trade Unions and registration is normally granted.5i Although 
union membership has traliitionally been low in Malawi, a 2008 report indi
cated that both the number of unions and overall union membership have been 
increasing.18 While the right to strike is legally enshrined, workers may strike 
only after settlement procedures have been established and mediation or con
ciliation eHorts have t.li[ed; the right of workers in "essential services" to strike 
is more circulllscribed. Some workers who have been involved in strikes have 
EKed government harassment. 
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The Supreme Court of Appeal represents the apex of Malawi's coun system. Be
ne,lth it is the High Court, which stands above lower courts dispersed through
out the country. The president appoints the chief justice on the approval of 
two-thirds of the National Assembly and other High and Supreme Court jus
tices on the recommendation of the Judicial Service Commission. The latter 
body includes the chief justice and four other members. 

I n recent years, the judiciary has played an important role in the political 
system, distinguishing itself for relative competence and independent decision 
making. During Mutharika's time in ofnce, the courts have displayed a willing
ness to render decisions against the executive, at times generating substantial 
setbacks for the president. For example, in 2006 the High COllft, sitting as a 
Constiturional Court, declared Section 65 constitutional and ruled that the 
speaker of parliament could declare vacant the seats of legislators who had 
switched to President Murharika's party. The Supreme Court later upheld the 
decision as well. 
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As the judi iar), has undert.lken such bold decisions. it has ~;Iced increasing 
h.lfassment and inter~erence from the government. mostly in the form of verbal 
b.ldgering and threats to individual judges. In 2007. the president and govern
ment o~ncials repeatedly criticized the judiciary and accused it of improprieties. 
The ~ollowing year. a governmem minister publicly expressed disapprov,ll of 
two Supreme ourt justices. In August 2007. police raided the home ofa High 
Court judge- allegedly as p.m of a corruption probe- only hours after he had 
ruled in ~;I\'or of the opposition in a ke)' COllrt case. The government also appar
ently ignored .1 court injunction when it dispersed an opposition party rally in 
April 2007. 

By I.IW. those accused of crimes have the right to a public trial and are as
sumed innocent until proven guilty. The law further specifies that ddendants 
have the right to present and Lhallenge evidence and witnesses, the right to ap
peal. and the right to be represented hy an attorney of their choice. If indigent. 
they are entitled to counsel .tt the state's expense. The cOllrt system. however. 
hlCes severe cap.ICity prohlems that lead to eHective denial of timely trials for the 
accused. ~'l The Department of Public Prosecutions in 2008 had 13 prosecut
ing attorneys. three ~ewer th.\II in 2007 . Retention of government attorneys 
remains a prohlem.m 

The Office of the Director of rublic Prosecutions (DPr) holds the power to 
prosecute all criminal cases in the country. Ilowever. the office is severely lim
ited hy lack of resources and qualified sta~pl Moreover. the executive has been 
accused of inter~ering with the .Igency. most notably in 2006 when the then 
opr was unconstitutionally removed from o~nce.'·2 The position subsequently 
remained vacant ~(}r ~(llir months. Concerns h.we also emerged ahout the poten
tial for inter~erence from the attorney general. who possesses the authority to 
direct activities within the DPI~f'.' 

Constitutionally, the police force is established ,IS an organ independent of 
the executive and is required to exercise its powers and duries impartially. More
over. the constitution specifies that the government may not direct the police 
to serve partisan purposes." ·\ Despite these provisions. the press and opposi
tion have accused the Murharika administration of using the police ~or politi
c,11 and partisan purposes. such as disrupting opposition rallies and targeting 
the president's political opponents with harassment and arrests.(,5 Critics have 
also accused Mutharika of dismissing high-ranking o~ncers ~or political reasons. 
including the inspector general of police in early 2009.'01. 

Although the arm)' has historically restrained itself from the political arena 
in Malawi. it has become more visibly involved in recent years . In 2008. several 
high-ranking army officers were among those accused of ploning to overthrow 
the president. Ohservers have also raised concerns about the ;lrmy being used to 

serve the partisan interests of President Mlltharika ~ollowing a joint army-police 
operation to break up ;In opposition rally in 2007. 
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The government maintains respect for private property. The World Bank 
reports that Malawi compares favorably with its neighbors in terms of the ease 
or difflculty of registering property, although it performs relatively poorly on 
protecting investors and enforcing contracts.Ii' In 2002, the government devel
oped a new land policy aimed at providing secure land tenure to citizens, but it 
had not yet passed legislation to implement such a program as of mid-2009.68 

Some concerns have emerged about land grabs in the wake of increasing exter
nal investment, but the problem does not appear that acute to date. 
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Corruption has been and remains a serious problem in Malawi. According 
to one estimate, corruption and related inefnciencies drained an annual 30 
percent of government revenue during Muluzi's administration from 1994 
to 2004.(,') Soci .. 1 norms are generally accepting of petty corruption, while 
weak oversight of the bureaucracy and executive branch enable some ofncials 
to engage in larger-scale graft. President Mutharika has acknowledged that 
corruption is widespread in .. II three branches of government. Despite im
provements relative to the previous administration, mech .. nisms to combat 
corruption remain weak. 

The state rem .. ins substanti .. lly involved in the economy, with parastatal 
corporations engaged in sectors such as energy, agriculture, nnance, media, and 
transportation. Several such enterprises have been implicated in corruption
related allegations in recent years. By law, government offlcials and appointees 
to senior positions in the public sector are required to declare their assets and 
disclose nnanci .. 1 interests. However, enabling legisl.uion to eHectively enforce 
these rules has yet to be enacted.70 

The government appeared to make strides in combating corruption during 
the initi .. 1 phase of Mutharib's flrst term. Sever .. I senior members of former 
president Muluzi's administration (including Muluzi himself) have been inves
tig:ued on corruption-related charges and some were later convicted . In addi
tion. sever .. 1 sitting government and parastatal officials have been arrested and 
convicted on corruption charges. From 2006 on, the government has worked 
with donors to improve the capacity of the National Audit Offlce, leading to 

improvements in the number and quality of audits conducted.7 1 The govern
ment reasserted its commitment to anticorruption efforts in 2009 by launching 
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:t new National Ami-Corruption Strategy. The program includes a plan to es
tablish "imegrity comminees" in public insti{Utions.72 

The primary body charged wirh a mandate to combat graft is the Anti
Corruption Bureau (ACB). though its aurhority and capacity are limited and 
it has f:tced some political inrerference. Legislation enacted in 2004 requires 
the body to obtain the DDP's consent before initiating a prosecurion . thereby 
constraining its power. In terms of personnel, rhe ACB suflers from high rdres 
of {Urnover and limited stafr. One report indicated that in 2007, the orgillli
zarion had only four lawyers who were tasked wirh prosecuring hundreds of 
cases.~ 1 Personnel decisions made by the government have also undermined the 
agency's dlecriveness and independence. Since Mutharika came into office in 
2004. the ACB has had f(!lIr diHcrent directors or acting directors. In August 
2006, the presidenr summarily removed the director at the time. rendering the 
ACB unable to investigare or prosecute existing cases during the second half of 
the year and uhimarely causing a backlog of over 200 new cases and the dis
continuation of orhers.- i Due to the president's stalemate with parliamenr. the 
replacement director was in {Urn never approved, leaving the office toothless 
for over a year. 

The opposition has charged that corruption-related investigarions and pros
ecution eHorts have been selecrive and lIsed to inrimid;l(e and harass Mutharika's 
opponents. Despire these concerns, progress in indicting former high-level 
government ofl1cials has remained slow. Many cases. including that of former 
president Muluzi, have been tied up in the courts due to legal challenges of in
vestigation procedures.-' The opposition has also accused rhe government of 
shielding its own officials from corruption investigations.-(' 

Both the incidence of corruption in society and allegations against ofl1cials are 
widely discussed in the media. Tile print media. in particular, has helped promote 
awareness of the problem and exposed corruption scandals. in several cases lead
ing to investigations and prosecutions.-- Sun·ers conducted in 2005 found that 9 
out of 10 Malawians view corruption as a serious problem. However, fewer than 
20 percent of respondents knew how to report it: a Similarly. some observers have 
criticized whistfehlower protection as heing inadequate:" 

Corruption has al~o aflected educational institutions. At a public forum in 
2007. teachers and education observers indicated that instructors and adminis
trators rook material rewards from students and parents in return for placement 
and passing grades.Rllln 2007, it W.IS also revealed that the exam for obtaining a 
secondary school certificate had been le.lked amI was av.lilable for purchase Oil 

the black market. 
Section 37 ofthe constitution provides that "subject to any act of Parliament. 

every person shall have the right to access a" infllfln<ltion held by the state or 
any of its organs. "HI Additional legislation to enable full implementation of 
this provision has not been enacted, however. A bill on access to information 
has been drafted, specif)'ing these rights and creating mechanisms to enforce 
them . However, the bill has yet to be tabled bef(}re the p.lfliament.H1 Despite the 



MALAWI 395 

lack of legislation, the U.S. State Department reports that the government has 
granted both citizens and noncitizens, including foreign media, access to official 
in.ormation on request.R

] 

A report from the Open Budget Initiative indicates that Malawi performs 
poorly with respect to the openness of its budget-making process, providing 
only minimal in.ormation to the public.s" Part of this likely reAects the tensions 
between the executive and legislature in recent years over passage of the bud
get, leading to limited debate on the actual contents of the proposal each year. 
Nevertheless, under the auspices of a World Bank project designed to improve 
financial management, transparency, and accountability, improvements in gov
ernment disclosure and accounting practices have been recorded. According 
to the report, "personnel audits of all ministries have been completed and an 
associated review of the payroll system has commenced .... 12 ministries now 
have effective internal audit committees overseeing about 60 percent of public 
expenditures."R~ A local NGO focused on monitoring the budget process has 
also reported that deviations between the approved budget and actual expendi
ture were less than 10 percent in 2008.R

'; 

It is widely believed that the Muluzi administration awarded contracts to 
companies controlled by himself or his allies. Under the Mutharika presidency, 
concerns about un.ilir bidding and awarding of contracts remain, albeit to a 
lesser degree. Officials linked to the executive have been accused of steering 
contracts to businesses under their control or that of their reiativesY In 2007, 
the gO\'ernment was accused by civil society organizations of hiding informa
tion about an agreement with an Australian company seeking to undertake 
a uranium mining project.8R Under the Muluzi government, the administra
tion of foreign assistance was often characterized by mismanagement and a lack 
of transparency.H'1 In recent times, conversely, donor agencies have applauded 
financial management and the implementation of donor-sponsored policies.90 

RECOMMENDATIONS 

• The executive branch should cease interference with the judicial and pros
ecutorial arms of government and more effectively support the operation of 
rule of law and accountability institutions through timely and appropriate 
appointments to key positions. 

• The government should more systematically monitor prison conditions and 
should undertake efforts to improve conditions for prisoners- particularly 
in terms of nutrition, sanitation, and medical care. If needed, the govern
ment should seek international funds toward this end. 

• The government should move more forcefully to pass legislation to improve 
the conditions of women and ensure greater equity in gender relations. 
Priority should be given to the passage of the Wills and Inheritance Bill. 

• EHorts should be undertaken to decrease the inAuence of the president 
and minister of information over MACRA, MBC, and TV Malawi. Special 
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consideration should go to revising the structure of appointmems to these 
bodies .lI1d decreasing political bias in programming. 

• The governmenr should respect citizens' right to assemble and refrain from 
using force to disperse peacdill demonstrarions and rallies, including those 
challenging the government's agenda. 
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CAPITAL: Kuala lumpur 
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GNI PER CAPITA (ppp): S 13, 740 

SCORES 

ACCOUNTABIlITY AND PUBLIC VOICE : 

2006 2010 

3.00 3.15 

CIVIL LIBERTIES: 3.00 2.88 

RULE OF LAW: 4.12 3.84 

ANTICORRUPTION AND TRANSPARENCY: 3.00 2.94 

WILLIAM CASE 

INTRODUCTION 

(scores are based on a scale or 0 to 7, with 0 representing weakest 
and 7 representing strongest perrormance) 

Malaysia's ethnically diverse population of 25 million consists of ethnic Malays 
(60 percelH). Chinese (25 percelH). Indians (8 percent), and a great variety 
of smaller groupings. most of them based in Sabah and Sarawak states on the 
island of Borneo. Much of this diversity evolved during British colonial rule. 
when laborers were recruited from China and India to work in mining and 
plantation agriculture, In preparing the territory tor independence in 1957, 
the British fash ioned a tormally democratic polity and a largely capiralist econ
omy. But the Malays. regarded as the indigenous community, gained sway over 
the party system and state bureaucracy through the United Malays National 
Organization (UMNO). Meanwhile. toreign investors and local Chinese domi
nated the econolllY. 

As urb.lI1ization accelerated during the 1 960s, Malays gravitated to the cit
ies, where they witnessed the comparative prosperity of the non-Malay groups. 
At the same time. many non-Malays were alienated by the restrictions they 
faced in obtaining public sector benefits. Voters in both communities swung 
to opposition parties in the May 1969 general elections, leaving the UMNO
led coalition- which included the Malaysian Chinese Association (MCA) and 
the Malaysian Indian Congress (MIC)-gravely weakened. Shortly afterward, 
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Mal,IYs and Chinese c!.lshed in the streets of the capital, Kuala Lumpur, spark
ing ethnic rioting known locally as the Mily 13th incident. Two years of emer
gency rule tollowed, during which elections were suspended .lIld Parliament 
WdS closed. 

Parliament was reopened in 197 1, bur UM NO imposed new curbs on 
civil liberties. Most notably, in seeking to reenergize its ethnic constituency, 
the party passed a sedition law that banned ,IllY questioning of MaldYs' "special 
rights." UMNO also limited electoral competitiveness, absorbing most opposi
tion parties into its coalition, renamed the National Front (Barisan Nasional, or 
BN), and greatly elevating its own standing within this formation. Once it had 
tightened its grip on state power by establishing what is sometimes described 
as an "electoral authoritarian" regime, I UMNO was free to introduce its New 
Ewnomic Policy (NEP), a comprehensive ,IHirmative action program whose 
quotas on public and private sector hiring, state contracts and licensing, and 
even business ownership were geared toward "uplifting" the Malays. 

UMNO's dominance of politics and deep economic intervention led to a 
range of political abuses, corrupt practices, and social inequities. Prime Minister 
Mahathir Mohamad (t 981-2(03) oversaw rapid economic growth, which 
gradually cased citizens' grievances. By the mid-1990s, Mahathir was able to 
relax his government's pro-Malay posture, declaring a Vision 2020 program 
based on national unity and tilll development. However, the financial crisis of 
1998, followed by the arrest and imprisonment of Mahathir's popular deputy, 
Anwar Ibrahim, triggered a sharp upsurge in public discontent. Civil society 
began to display new vigor, and two key opposition parties, the Islamic Party of 
Malaysia (PAS) and the largely ethnic Chinese Democr<ltic Action Party (DAP), 
found new grounds tor cooperation. The BN clung to power in the 1999 gen
eral elections, thanks in part to the government's electoral manipulations, but 
it was dealt a serious blow as Idrge numbers of Malays supported PAS and the 
non-Malays reaffirmed their earlier swing to the DAr. 

Malaysia's economy hold recovered significantly by the end of 2003, and 
Mahathir was succeeded by his deputy, Abdullah Ahmad Badawi. Exercising 
a less authoritarian leadership style, Abdullah tried to introduce reforms. 
The judiciary seemed to signdl more independence by releasing Anwar from 
primn, though it did not full}' exonerate him of corruption charges. Media 
self·censorship amI coercion were still present, but controls over communi
cation and assembly were less rigidly entinced. And eHorts were made early 
on to strengthen the rule of 1,lw, but these were generally stymied. Probably 
the most outstanding feature of Abdullah's tenure was an increase in electoral 
competition that culminated in the March 2008 general elections, in which 
the UM NO-led coalition lost its two-thirds majority in the lower house of 
P;lrliament ft)T the first time since 1969. 

Suspicions between PAS ;lIId the DAP persisted, with the Idtter fearing that 
the PAS had a hidden Isldmist agenda, but the mediation of Anwar's People's 
Justice Part), (PKR) allowed the three parties to torge electoral agreements. The 
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opposition coalition was able to appeal to devout Muslims in rural areas; pro
gressive Malays in the cities; and non-Malays alienated by UMNO "arrogance," 
thre.lts to religious freedom, and a weakening economy. These constituencies 
had also been disillusioned by the bct that Abdullah's eflorts to curb corruption 
h,td been thwarted by politicians within UMNO. Mter the elections, collabo
rat ion between the PAS, the DAr. and the PKR was formalized as the People's 
Pact (Pakatan Rakyat) . 

UMNO blamed Abdull;lll for itS electoral losses, and as the economy began 
to slow, he was pressed to resign as UMNO leader and prime minister. He 
ult imately stepped down in April 2009 and was succeeded by his deputy, Najib 
Raz.tk. At the same time, authoritarian controls were gradually reimposed, with 
a number of opposition and civil society leaders arrested, the licenses of several 
newspapers suspended, and destabilizing pressures aimed at the state govern
ments captured by opposition parties in the recent elections. As of mid-2009, 
it appeared that the UMNO-Ied government was trying vigorously to return 
Mal.lysia to its former system of electoral authoritarianism. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

3.15 

3.25 

3.25 

3.67 

2.43 

General elections are held regularly in Malaysia, as specified in the constitution. 
The elected prime minister wields state power, the voting is inclusive, there is 
contest.ltion by multiple parties, and vote counting and reporting are carried out 
promptly. However, there are a number of distortions that favor incumbents. The 
campaign period is kept brief, usually less than two weeks. Public rallies during 
electoral campaigns were banned in 1978. The Election Commission announced 
in 2003 that it would lift the ban, but still requ ires organizers to obtain police 
permits. Opposition GlI1didates receive little access to mainstream media outlets. 
And while limits on campaign contributions and spending are formally codi
fied. the government mostly ignores them with impunity.2 Furthermore, elec
toral rolls are frequently manipulated, and until recently the ballots contained 
numbered counterfoils. potentially undermining voting secrecy. Counting cen
ters in sparsely populated areas are small, allowing local political preferences to 
be discerned. Opposition parties are not permitted to oversee the counting of 
postal ballots cast by members of the military and police, nor do they have equal 
access to polling station data. The Election Commission itself is appointed by 
the government and cannot be regarded as impartial. Municipal- and district
level elections have been suspended since the mid-1960s. 

Parliament consists of the 70-seat Senate, with 44 members appointed 
by the monarch and 2 each chosen by the 13 state assemblies for up to two 
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three-year terms, and the more powerful I-louse of Representatives, with 222 
popularly elected members serving nve-year terms. The lower house's nrst-past
the-post electoral system based on single-member districts magnines the thin 
margins that the government sometimes obtains. The redrawing of constitu
ency boundaries, last organized by the Election Commission in 2003, I is also 
manipulated to strengthen the ruling coalition. However, in the most recent 
elections, this strategy lost dlectiveness in the ethnically "mixed" constituencies 
where the government has usually t;Hed best. Typically, while opposition parties 
can gdin significant numbers of parliamentary seats and c<lpture some state-level 
.Issemhlies outright, they have little prospect of winning enough seats to replace 
the teder,11 government. They are especially hampered in the large <lnd sparsely 
populated states ofSahah and Sarawak, where the BN has relied on local strong
men and patronage politics turning principally on timber concessions. 

The opposition overcame such hurdles to make unprecedented gains in the 
March 2008 elenions. In the 2004 vote, the BN had WOII 198 of 219 seats in 
the lower house of Parliament (90.4 percent), while the opposition parties to

gether won a mere 21 (9.6 percent). III 2008, the government took just 140 of 
222 seats (63 percent), losing its long-standing two-thirds majority, which had 
allowed it to unilaterally amend the constitution. The opposition p.mies won a 
tot.11 of 82 seats 07 percenr), and in the state elections they captured tour state 
assemblies while retaining a fifth. This impressive showing was charanerized by 
DAP leader Lim Kit Siang as a "political tsunami.'" Anwar's b.1II on holding 
public oHice. which stemmed from his corruption conviction, expired a tew 

months after the balloting, and his wife stepped down from her Parliament seat 
so that he could replace her in a by-election. Anwar returned to Parliament in 
August, and because the PKR had won the most seats among the opposition 
parties, he was promptly made opposition leader. 

While Parliament has since grown more active and the BN can 110 longer 
alter the charter on its own, the body remains subservient to the executive. Al
most all legislation is initiated by the government. Only a bv ministers typically 
attend parliamentary sessions during question time. Lacking support and infi)r
mation, opposition legislawrs are unable to impose milch dccountability on 
the governmellt or seriously investigate the bureaucracy, which remains tightly 
fused with UMNO. Though the government claims to hire and promote civil 
servants based on merit, this is severely compromised by ethnic quotas that 
heavily tIVor Malays. The government also dominates the judiciary, ensuring 
favorable rulings in most politically important cases. 

Prior to the 2008 general elections, probably the most signific;lIlt by-election 
during Abdull.lh's tenure was conducted in May 2007 in rile Selangor state 
assembly constituency of Ijok. The government's candidate, a local politi
ci.\Il, was challcnged by a prominent corporate executive nominated by the 
PKR. However, the government showered the constituency with road-paving, 
mosque-building, drain-clearing. and land-titling projcns, helping its candi
date to victory. As the minister of works at rhe time ohserved, "Ijok got 1 0 
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years of projects in 10 days." ~ Mi:er the general eleccions. parties in the opposi
tion People's Pact won a suing of parliamemary and state assembly by-elections 
duougllOut 2008. However. in several of the states it connolled. most notably 
Perak and Selangor, its members came under exuaordinary pressure from the 
courts illld .lIlcicorruption agencies (see below). 

The constitmion guarantees freedom of ass ocia cion. While nongovernmen
tal organizations (NGOs) must register with the state under the Societies Act, 
the requirements are not usually onerous. and a reasonably vigorous civil soci
ety has emerged in urban areas. Still. restrictions are imposed in the interest of 
"security and public order." Amendments to the Police Act of 1967 require that 
a permit be obtained 14 days before any political meeting of more than three 
persons. In these circumstances, freedom of assembly is unevenly protected. 
The government often works with NGOs that it regards as helpful in solving 
problems involving government and consumer issues. but it ignores or under
mines groups that are committed to stronger advocacy and systemic reforms. 
In 2007, leaders ofthe Hindu Rights Action Force (HINDRAF), a social move
ment seeking to overcome the marginalizacion of Malaysia's ethnic Indian com
munity. were arrested under the Internal Security Act (lSA) (see below). In 
Abdullah's final parliamentary session as prime minister in 2008, the University 
and University Colleges Act (UUCA) was amended, with Section 15(1) per
mitting students to participate in "general organizations, so long as they have 
approval from the higher education minister and university administrators." 
Students remain barred from joining political parties. 

Article 10 of the constitution guarantees the right of free expression. Article 
149, however, enables Parliament to restrict expression when it believes the 
national interest to be threatened. The most important piece of such legislation 
is the Printing Press and Publications Act, requiring all print media to obtain 
annual licenses from the Internal Security Ministry. Ifthe ministry nnds that an 
outlet has maliciously published what is deemed to be false news, it may revoke 
or rdllse to renew its license. The publisher can also face charges that carry nnes 
and prison terms. 

Other laws also restrict press freedom, including the Sedition Act. the Official 
Secrets Act (OSA), the Control of Imported Publications Act (which enables 
the government to ban foreign publications when they are viewed as prejudicial 
to national security or public morality), and the Broadcast Act (which empow
ers the minister of information to monitor radio and television broadcasts and 
to revoke licenses). These laws encourage widespread self·censorship within the 
mainstream media, skewing political reporting. Partly because of this relatively 
tame media environment, there have been no recent repons of physical attacks 
by the governmem on prim journalists. Several bloggers, however, have been 
arrested under the ISA (see below). 

A government-controlled news agency. Bernama, has exclusive rights to 
distribute economic data. news photographs, and other material through the 
print medi.l . Moreover. nearly all major newspapers- whether Malay, Chinese, 
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or English language- and all broadcast outlets are owned either by the gov
ernment or by companies linked to BN parties. During the premiership of 
Mahathir. the government and allied husinesspeople resorted to libel uit in 
response to critical analysis. especially by the international press. No such cases 
have occurred in recent years . however. owing to both seH~censorship and the 
political liberalization that characterized Abdullah's tenure. 

Ahdullah acquiesced to at least light media coverage of "sensitive issues" 
like race and religion and was seen to have tolerated greater puhlic dialogue 
on human rights." Even so , he kept restrictive legislation in place. When the 
police forcefully dispersed a fuel -price protest mounted at Kuala Lumpur's 
1.lIldmark Petron.ls Twin Towers in May 2006, the event went unreported by 

mainstream media . In July 2007, after then deputy prime minister Najib stirred 
ethnic suspicions by underscoring Mahathir's earlier declaration that Malaysia 
was an "Islamic state, " the Internal Security Ministry banned any reporting of 
his remarks . 

As opposition parries continued to win by-elections in 2008, UMNO poli
ticians, engaging in uncha racteristic introspection, began to canvass rdlJrllls. 
These included e.lsing the requirements for the annual licensing of print media, 
the restrict ions on student partiLipation in politics. and the conditions under 
whi<.h dissidents were der.lined under the ISA. Liberaliling measures followed, 
at least for a hrief period . In April 2008. the government reversed an earlier 
decision and renewed the publishing permit of the Tamil -language newspaper 
/v/{Ikktll OSlli, which during the general election campaign had helped to mobi
lize the Indian com nlllll ity. The government .llso gr.lIlted a permit to 51111m 

Kctldilflll, a paper assn iated with the PKR. In early 2009. however. the licenses 
of two newsp.lpers, HIII'fIktdJ and 51({1I'f1 Rtlk/~)lf, associ.ned with the PAS and 
PKR, respectively. were suspended tllr three months. No oHicial reason was 
given, but the suspension came just as UMNO was preparing to hold its inter
nal elections. which were set to be ti.1l1owed by more by-elections. During the 
same period . mainstream newspapers aligned with UMNO sharpened their 
communalist rhetoric.-

Ilistorically. hinese-Ianguage newspapers have been freer in Malaysia. 
with aggressive reporting on ethnic and cultural issues. rhough restrictions Oil 

them have ebhed and Aowed hased on political conditions. In April 2008. the 
relative diversity of hinese-language content seemed to come under threat 
when timber and media mogul Tiong Hiew King merged a number of his hold
ing companies. bringing together Malaysia's ti.lur largest Chinese newspapers. 
A spokesman f(lr the new company. Media hinese International Limited, 
pledged that the pilpers would remain editorially independent , while Tiong said 
the merger was aimed at achieving "greater corporate synergy.'·R 

In recenr years. internet communication has grown rapidly in M:llaysia . It 
has also been tilr freer than traditional media, supporting a V;ISt array of web
sites and blogs operared by opposition parties, NGOs, and dissidents . Though 
the government has occasionally raided the offices and seized the computers of 
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alternative news sites like Mfdll),sillkillior arrested critical bloggers. it has mainly 
honored its pledge to refrain from web censorship. Relatively unrestricted inter
net communication is thought to have contributed greatly to the opposition's 
electoral gains in 2008. 

Even so, in 2007. PKR information chiefTian Chua was placed under in
vestigation for a blog post that was said to have violated the Communications 
and Multimedia Act. He had posted a photo montage depicting Najib dining 
with his political adviser Abdul Razak Baginda and a Mongolian woman who 
was slain in Malaysia in a much-publicized case (see Rule of Llw). Later in the 
year. PKR webmaster Nathan Tan W'IS held by the Cyber Crime Unit under 
the Official Secrets Act for using his blog to republish allegations against the 
deputy internal security minister. Johari Baharum.') The arrest reportedly re
verberated through the blogging community.1O and several days later, Johari 
instructed the Police Commercial Crime Investigation Department to trace 
bloggers who spread lies that risked "tarnishing the image of the country."11 In 
September 2008. an opposition lawmaker. a journalist, and a prominent blogger 
were arrested under the ISA. Though all three were released. the blogger-Raja 
Petra Kamarudin. founder of the highly popular Mlllllysill Today-was re
arrested and ch.uged under the Sedition Act. And in August 2009, the govern
ment hnally began to canvass the introduction of internet filters ill the country, 
dpparently modeled on China's Green Darn technology. 

CIVIL LIBERTIES 2.88 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 2.50 

GENDER EQUITY 3.67 

RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 1.75 

FREEDOM OF CONSCIENCE AND BELIEF 3.00 

FREEDOM OF ASSOCIATION AND ASSEMBLY 3.50 

Malaysian law prohibits arbitrary arrest. However, the ISA and the Emergency 
(Public Order and Prevention of Crime) Ordinance of 1969 empower the min
ister of internal security and the police to detain people indefinitely without 
trial if reasonable suspicion is deemed to exist. The Dangerous Drugs (Special 
Preventive Measures) Act of 1985 has been amended in ways that also permit 
preventive detention by the police. though only for 39 days. The ISA. in place 
since 1960. is used primarily against opposition politicians, dissidents. alleged 
terrorists. and criminals whose activities are deemed to affect national security. 
Detainees are held in undisclosed places. remain uninformed about the reasons 
lor their arrest. and are denied access to legal counsel and family visits. After an 
initial60-day period of interrogation. the minister of internal security may issue 
a two-year detention order. under which detainees are generally transferred 
to a central filcility in Kamunting. Perak state. In late 2008. the minister stated 
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in Parliamenr that there were currently 46 ISA detainees, but the local advocacy 
group Abolish ISA Movemenr claimed there were 66, most of them suspected 
associates of the regional terrorist organization Jemaah Islamiah. The latest 
documented case of abuse in ISA custody involved an automotive repair shop 
owner, Sanjeev Kumar Krishnan, who was detained under the ISA in March 
2008 for "spying." According to a sworn affidavit, he was so mistreated during 
interrogation that he was left partially paralyzed. There are no documenred in
stances of the government killing political opponenrs. 

Police have invoked the Emergency Ordinance (EO) in criminal cases, en
abling them to det.lin local gangsters and drug lords for an initial 60-day inves
tigation period without a remand order. The minister of internal security can 
then order two-year periods of detenrion in a cenrralized f;\Cility at Simp.lI1g 
Renggam in JollOr state. Ahernatively, he can impose limits on their movement 
under the Restricted Residel1<.e Act. Statistics vary, but in mid-200? over 1.000 
people appeared to he held under the EO. An additional 1.500 people were 
estimated to he held under the Dangerous Drugs Act. According to some es
tim.ltes, 60 percenr of the det.linees at Simpang Rengg.ull were ethnic Indian, 
while 20 percent were aged 21 or bdow.1l III-treatment of ordinary criminals 
detained under tile EO and Dangerous Drug Act has incredsed the already high 
numbers of deaths in police cllstody in Malaysia. According to the Intefll.ll 
Security Min istry, there were 1.535 such deaths between 2003 and 200?, the 
last period for which data are dvailable." Early in Abdull.lh·s premier hip, there 
appeared to be some improvement, bur conditions later worsened , with brutal
ity against the Indi-In community seeming to increase after the formation of 
H INDRAr . One much-publicized case involved the death in custody of Kugan 
Ananthan ill early 2009. The police hampered subsequent investigations, raid
ing medical oflices and sei7.ing autopsy records. !oj 

Since the sociill dislocation brought aboU{ by the Asian financial crisis of the 
late 19905, crime levels have been rising steadily in Malaysia. By regional stan
dards, Mal.lysi'I's police appear to be reasonably organized, and they have been 
successful in containing terrorist activities. But their eHectiveness is limited by 
low salaries and endemic corruption. The police are frequently alleged to be pro
viding protection for drug trafficking. prostitution. and loan sharking. Malaysia 
is a comparatively minor source for human traflicking, but it has become a 
significant destination for f<.lrced laborers and sex workers from throughout 
Southeast Asia. particularly Burma, as well as from China. Government officials 
have periodically been accused of involvement in traHicking, though prosecu
tions h.lVe been rare. In 200'), officials in the Nation.11 Registration Department 
were arrested flU providing tr.IHickers with permanent-resident identity cards. 

In 200?, Malaysia was classified as a Tier 3 country in the U.S. State De
parrment's TraHicking in Persons Report fl)r f:liling to meet minimum standard 
of enforcement. In 2008, noting reductions in human traHicking, Malaysia 
was reclassified as a Tier 2 cOllntry, though it was downgraded to Tier 3 again 
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in 2009. However, recent government mobilizations of civilian paramilitary 
groups, particularly the Malaysian People's Volunteer Association (RELA), to 
supplement law en~orcement have drawn much criticism from human rights 
organizations. RELA, a poorly trained ~orce of some 400,000 members, has 
frequently been associated with serious abuses against illegal migrants. 

Victims of abuse seeking redress may file a complaint with Suhakam, a hu
man rights commission set up by the government in 1999, which has on oc
casion investigated restrictions placed on civil society organizations, arbitrary 
detention, and deaths in custody. However, because Suhakam is housed in the 
Prime Minister's Department, it lacks independence in its reporting and trans
parency in its recruitment procedures. Even such recommendations as it has 
offered have generally been ignored by government agencies. 

Women's issues have received some attention in recent years. After taking 
of/lce as prime minister in April 2009, Najib appointed 10 women as ministers 
or deputy ministers. Women also held top positions elsewhere in the state appa
ranis . Zed Akhtar Aziz is governor ofthe central bank, while Siti Norma Yaakob 
served as chief judge of Malaya, one of the country's ~our top judicial positions, 
during 2005-07. Still, while women are nominated as electoral candidates by 
UMNO and its main coalition partner, the MCA, their share of candidacies in 
these p.trties remains quite small, especially at the state level. Even the Islamic 
opposition party PAS has proportionately more ~emale members of Parliament. 
In UMNO's internal elections in March 2009, 50 candidates contested posts 
in the party's powerful Supreme Council, six of whom were women. Women 
typically hold less than 10 percent of the seats in Parliament. 

Although the constitution's recently amended Article 8(2) appears to pro
tect women's interests in economic life, the government's overall responsiveness 
to women's concerns-often forcefully articulated by a ~ew small but promi
nent women's organizations-has been inconsistent. By UN standards, the 
Sharia (Islamic law) courts have discriminated grossly against women, especially 
in family law cases. After passage of a new Islamic Family Law in 2005 that 
strengthened the prerogatives of men with respect to polygamy and divorce, 
Marina Mahathir, a social activist and daughter of the former prime minister, 
argued that Malaysia was alone among Muslim countries in taking away rather 
than increasing women's rights.l~ Malaysia has ratified the UN Convention on 
the Elimination of All Forms of Discrimination against Women (CEDAW). It 
also ~eatures a reasonably high-profile Ministry of Women's Affairs. However, 
traditional attitudes often prevail in private life, irrespective of ethnicity, with 
married women expected to serve primarily as mothers and homemakers. 
When encouraged to work, they are frequently made to surrender their earn
ings to their spouses. 

Malaysian politics have long been dominated by leaders of the Malay com
munity. The constitution grants Malays "special rights," made manifest in 
the NEP's ethnic quotas in public sector employment, state contracts, credit, 
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business licensing. corporate employmenr. equity ownership. and univer
sity placement. A National Culture Policy has also privileged Malay ethnicity 
th rough symbols of state and national idenrity. Non-Malays harbor resent
ments over their "second-cia s" citizenship. ;lIld historicdlly many have reacted 
by emigrating. 

Over the p.lst 15 years . the NEP has been replaced by less-stringent programs. 
Ilowevcr. Abdullah's early pledges to be "a prime minister for all Malaysians" 
soon gave way to perceptions that he was yielding to communalist sentiments. 
and borh politic.11 leaders and media outlets grew noticeably more strident. At 
the UMNO general assembly meeting in Idte 2007. the party youth leader and 
minister of educ;uion. Hishammudin Hussein. her.llded ;1 "Malay agenda" by 
raising ;1 keris. a ceremonial dagger and porent symbol of M;llay domin;lIlce. 
This action was condoned by Abdull.lh. who said "the keris is a weapon, but it 
is a weapon to protect yourself and your friends ."I(. The non-Malay community 
reacted by voting in large numbers against the BN in 2008. Consequently. after 
succeeding Abdullah as prime minister in March 2009. Najib took tentative 
steps to scale hack some of the quotas associated with the NEP. Most notably. 
the administrative services recruited a large number of ethnic Indians. 

Among the signiners of Malay identity is an adherence to Islam, giving 
the faith a dominant role among the country's religions. While followers of 
Christianity. Hinduism. Buddhism • • lIld Sikhism are permitted to practice their 
faiths, they are barred from proselytizing among Muslims, and their attempts to 
build places of worship encounter bureaucratic obstruction. During Abdullah's 
tenure, Chinese and Indians complained of "creeping Islamization," with the 
government heavily fitvoring the religion through state institutions. This trend, 
which began during the 1970s, has advanced most in the judiciary. Within the 
country's dual court structure. civil courts have steadily ceded jurisdiction to 

Sharia courts. especially over fiunily and personal aHilirs. I n a high-profile case. 
the Federal Court refused an application made in May 2007 by Lina Joy to 
remove her Muslim status from her national identity card in acknowledgment 
of her conversion to Christianity. The court ruled that jurisdiction rem.lined 
with the Sharia courts, which have denounced apostasy as a crime punishable 
by imprisonment. a fine. and forced rehabilitation. In a few other recent cases, 
they have determined that deceased persons had converted secretly to Islam and 
then seized the bodies for burial according to Muslim rites. 

A coalition of non-Malay groups formed in 2006 under the name Article 
11. the constitutional provision that guarantees religious freedoms. When the 
group attempted to hold a meeting in Penang to discuss the formation of an 
inrertilith commission. it was confronted by some 500 protesters who had orga
nized as the Anti-Inrer-f<aith Commission Body. The meeting was then banned 
by police. and Abdullah warned tite group to cease its mobilizing activities. 
Mohamed N'lzri Alxlul Aziz. a minister in the Prime Minister's Dep.lrtment. 
threatened to charge those who "insulted" Islam under the Sedition Act. At tite 
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UMNO general assembly in late 2006, Hishamuddin Hussein explicirly ruled 
our proposals ro form an inrerfitith commission. 

In July 2007, the police readily granted permits ro NGOs seeking ro demon
strate against a visit by U.S. Secretary of State Condoleezza Rice. In November, 
however, the police refused .tn application from BERSIH (Coalition for Clean 
and Fair Elections), a coalition of 67 NGOs and opposition parties, citing the 
risk of disorder. The police warned of "harsh action" and closed major arteries 
leading ro dm ntown Kuala Lumpur. In a press conference, Abdullah denounced 
the BERSIH rally, arguing that the constiturional right to assembly must be 
superseded by the people's "right ro peace."I- The group was also denounced 
as "crooks" (pm)'t1l1glfk) by Nazri. '8 However, the movement's leaders pressed 
ahead, leading some 40,000 demonstrarors in presenring their petition on dean 
elections ro the king. I" They dispersed immediately afterward, though, as the 
police presence mounted. 

Not long after the BERSIH rally, HINDRAF an unregistered coalition of 
30 organizations, led a rally of some 30,000 ethnic Indians in Kuala Lumpur. 
Spurred initially by the government's demolition of several Hindu temples to 
make way for development projects, HINDRAF raised broader Indian griev
ances over ethnic and religious discrimination. The protest was violently sup
pressed by the police, and nve of its leaders were detained under the ISA in 
December 2007.211 Abdullah had warned beforehand that he would use the ISA 
ro preserve "the prevailing peace and harmony."21 In October 2008, HINDRAF 
was banned as a I1<ltional security threat. However, Najib ordered the release of 
the H INDRAF leaders after becoming prime minister, and the ban on the orga
nization was lifted. One HINDRAF leader, P. Uthayakumar, then announced 
the formation of a new, ostensibly multiethnic political vehicle, the Human 
Rights Party. 

Trade unions are permirred ro form, with the Malaysian Trades Union Con
gress (MTUC) serving as an umbrella organization representing some 500,000 
workers. However, only in-house unions can normally be organized in the 
country's vital free-trade zones. Strike actions are tightly regulated and street 
protests are prohibited. In 2007, in response to large pay raises for civil servants 
in May, the MTUC widened a campaign it had been pursuing for some eight 
years in f;lVor of a minimum wa~e of approximately RM 900 (US$260) per 
month. Human Resources Minister Fong Chan Onn rejected this, arguing that 
it would accelerate undocumented immigration. 

An estimated two million registered and nve million undocumented mi
gr.un workers together make up 30 to 50 percent of Malaysia's labor force. 22 

M,lIly are recruited as domestic helpers, who are frequently reported to suHer 
abuse by their employers. Malaysia has not ratined the International Covenanr 
on Civil.lIld Political Rights, the International Covenant on Economic, Social, 
and Cultural Rights, or the UN Convention against Torture. Migrants, traf:' 
ficked persons, and asylum seekers are thus aHorded little ofncial protection. As 
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noted previously, RELA's growing role in enfi.ncing immigration laws has wors
ened .lbuses . The Imtnigr;ltion Act permits ;mested migrants to be held tor 14 
days before being a presented to magistrate. Migrants may be held indefinitely 
in Lenggeng Immigration Detention Center, where authorities have punished 
them with whipping and fi.m:ible repatriation. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF lAW IN CIVil AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

3.84 

3.00 

420 

3.50 

4.67 

Malaysia possesses a 1.lrge judicial apparatus thar appears sophisricared in irs ftlr
mal srructure and functioning. Malaysia's superior courts consisr of die Federal 
Court, which is rhe final court of appeal and rhe highest judicial authoriry in 
the land. rhe Court of Appe.ll. the High Court of Malaya. and the High Court 
of Sahah and Sarawak. The Federal Court's membership includes the chief jus
tice. the president of the Court of Appeal, and the two chief judges of the High 
Courts, along with four additional Federal Court judges. The superior courts 
supervise all subordinate courts. In ordinary criminal cases, citizens receive a 
reasonably filir ami public hearing by an independent and impartial tribunal 
established by law. Prosecutors in these cases are apparently independent of 
polirical control.! I and an assumprion of innocence prevails. Indigent suspects 
can quality for free legal aid rhrough the Legal Aid Center, operated by the 
Malaysian Bar Council. or through rhe initiatives of individual lawyers. The 
government. through the Legal Aid Bureau, also provides assistance for civil 
cases. However. hefore suspects appear in court. they are often interrogated 
harshly by police, leading to forced contessions and some deaths in custody 
(see Civil Liberties). Tile Attorney General's Chambers. which is nor obliged 
to state publicly its reasons ftlr commencing or terminating cases, seems to be 
dominated by the executive. There is no judicial review of/egislation. 

In 2006. the Bar Council tested the judiciary's independence under Abdullah, 
calling tor a review of the 1988 crisis in which the lord president and two 
justices of what was then known as rhe Supreme Court were ousted under 
Mahathir. The proposal was rejected by the cabinet. In a notorious case in July 
2007, Abdul Razak Baginda, a security adviser to Ndjib in the latter's role as 
defense minisrer. was accused of complicity in the murder of his fi.mner mis
tress. Alt;lIltuy:t Shaariibuu of Mongolia . Observers were struck by the arbitrary 
character of procedures in the case. Immigr.uion records of Altantura's entry 
into M;llaysia were erased . The presiding judge. the head of the prosecution 
team, and defense lawyers were all changed without expl.lIlation. Large amounts 
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of evidence were ruled inadmissible. After a lengthy trial. Abdul Raz.1k was ac
quitted. and two members of the elite Special Action Squad-which provides 
security to top ofncials. including Najib-were convicted of carrying out the 
murder. The outcome added to suspicions that the case had been manipulated 
to protect powerful individuals and their dealings involving defense contracts. 

In September 2007. Anwar released clips from an extraordinary video re
cording ofa 2002 telephone conversation between a senior lawyer, V. K. Lingam, 
and the chief justice of the Federal Court, Ahmad Fairuz. The two apparently 
brokered high-level judicial promotions and coun rulings. a revelation that pre
cipitated a protest march by hundreds of lawyers on the PahlCe of Justice in 
Putriljaya and demands for an investigation. A Royal Commission and Panel of 
Inquiry was duly formed, but it failed to produce substantial results. Fairuz then 
slipped from view, and his contract was not renewed . 

While Anwar prepared for his by-election in 2008, he was formally charged 
for the second time with sexual misconduct, which carried a penalty of up to 
20 years in prison. This was the clearest indicator to date that the partial inde
pendence secured by the judiciary under Abdullah had given way once again 
to partisan aims. In April 2009, Anwar remained free on bail pending trial. In 
the few cases where the courts have ruled against the government. for example 
by accepting habeas corpus arguments by ISA detainees. the police have swiftly 
re-arrested the ddendallls. Adverse rulings have also been followed by legislative 
changes designed to narrow the courts' jurisdiction or discretion. 

A more recent case of politicization of the rule of law involved a battle 
for control of the state government of Perak, where the People's Pact had won 
the 2008 elections. In late January 2009. then deputy prime minister Najib 
took over as Perak chairman of the BN and the UMNO liaison committee. In 
early February, three assemblymen from the People's Pact were induced to de
fect, causing the PAS-led government to lose its majority. The defectors were 
reported to have been threatened with corruption investigations. The sultan 
of Perak then dismissed the sitting government so that UMNO could form a 
new one under Zambry Abdul Kadir. The hereditary ruler also refused to dis
solve the assembly and allow a new election. This precipitated a constitutional 
crisis, an occupation of the state assembly, mass demonstrations, and numerous 
arrests. In a Rash of independence, the Kuala Lumpur High Court ruled in May 
that the UMNO takeover W.IS illegal, restoring the People's Pact government to 
power. But days later, the Court of Appeal granted a stay ofthat ruling, leaving 
Zambry in ofnce. 

The partisanship appears to be accelerating under the current chief jus
tice. Zaki Tun Al.mi . A former legal adviser to UMNO and chairman of the 
party's disciplinary committee. he has risen with unprecedented speed. becom
ing a Federal Court judge in September 2007, president of the Court of Appeal 
three months later. and then chief justice in October 2008. An audio recording 
released in February 2009 by a DAP member of Parliament purports to feature 
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Z,lki admirting that he had frequently bribed court officials while practicing as 
a lawyer.2

.' 

Judicial appointments have been skewed by constitutional requirements 
that they be made by the king on the advice of the prime minister, drawing 
criticism from Suhak.lI11 and the Malaysian Bar Council for a lack of filirness 
and transparency. In late 2008, Abdullah introduced a bill creating a Judicial 
Appointments Commission (lAC) as part of his "integrity agenda," but the 
panel was empowered only to make recommendations on ,Ippointments to the 
prime minister, who would not be obliged to accept them. The bill was passed 
over the objections of the opposition. 

The security forces of Malaysia, unlike many of their counterparts in the 
region, remain subordinate ro civilian authorities. However, in September 
2008 the head of the armed forces publicly called on the government to sup
press those who stoked ethnic and religious rivalries. 2' The police force has also 
grown more assertive. The government has long used the police for political 
purposes, deploying the Special Branch, the Federal Reserve Unit, and the 
Police Field Force to gather information on dissidents and suppress opposition 
activities.l(, This has given the police the power to turn back proposed rdorms, 
and they are widely seen as corrupt and inefficient. Shortly after coming to 
power in 2003, Abdullah had agreed to set up a Royal Police Commission, 
tasked with developing a complaints mechanism for civilians. The body recom
mended the formation of an Independent Police Complaints and Misconduct 
Commission (IPCMC), whose proposed powers of investigation and prosecu
tion were unexpectedly strong. It would be able to investigate, prosecute, and 
ultimately demote or discharge individual officers. However, the police threat
ened in an internal web posting to shift their political loyalties to PAS, leading 
Abdullah's government in 2007 to propose a much weaker body, provisionally 
titled the Special Complaints Commission (SCC). The plan came under swift 
attack from opposition lawmakers, f<Hmer royal commissioners, and human 
rights groups, and the government withdrew it. In June 2009, legislation creat
ing a slightly stronger body, the Enforcement Agencies Integrity Commission 
(EAIC) was p.lssed in Parliament, though it W.IS still derided by observers for 
fililing short of the original IPCMC proposal. Notably, the EAIC was empow
ered only to investigate and make recommendations to the Attorney General's 
Chambers rather than prosecute independently. Moreover, its broad scope, en
compassing 21 agencies, shifted scrutiny away from the police. Anwar stated 
plainly that the EAIC was designed to "protect Malay police officers. "2i 

Private property is reasonably well protected for most citi7.ens. Ordinary 
commercial contracts and bankruptcy laws are enforced, while bank loans and 
state contracts are usually only rescinded as an outcome of high-level political 
conAicts. Malaysia is ranked well above the Philippines and Indonesia (though 
below Singapore and alongside Thailand) on a key property rights index.1R 

However, under the N EP, 30 percent quotas in employment and equity owner
ship have systematically f:tvored the Malays. In addition, though comprehensive 
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statutes protecting intellecrual property rights are in place, they are unevenly 
enforced, and pirated products are readily available throughout Malaysia. 
Similarly, legislation protecting the traditional landowning rights of indigenous 
people is frequently ignored by state governments and allied oil companies, log
ging nrms, and plantation developers, especially in East Malaysia. As of 2009, 
some 100 land rights cases were pending in court. In May, however, the Federal 
Court ruled for the first time that indigenous people whose ancestral lands have 
been seized are entitled to compensation. 

ANTICORRUPTION AND TRANSPARENCY 2.94 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 3.25 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 3.25 

EXISTENCE OF ANTICORRUPTION NORMS. STANDARDS. 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

2.25 

3.00 

Much of the opacity and corruption in Malaysia can be attributed to UMNO's 
tireless quest for patronage and the bureaucracy's commitments to business 
promotion and reverse discrimination. As resources are onen allocated politi
cally rather than by markets, a tight nexus has developed between government 
and business. l

? After coming to power in 2003, Abdullah confronted resent
ments among those excluded from this system, calling for "people power" to 

curb corruption, especially in reputedly graft-ridden agencies dealing with 
immigration, customs, transport. and defense. Still, investigations for brib
ery have rarely extended to the upper reaches of the bureaucracy and security 
'lpp.trarus. 

Abdullah introduced a Malaysian Institute of Public Ethics, backed by a 
National Integrity Plan. Government lawmakers were required to declare their 
assets, and greater independence for the Anti-Corruption Agency (ACA) was 
proposed. A number of top oHicials were charged under anticorruption laws, 
wh ile Abdullah announced that an additional 18 "high-profile" cases would 
be prosecuted. And in September 2008, Malaysia ratified the UN Convention 
ag.linst Corruption. However, actual gains during Abdullah's tenure were mod
est. Malaysia's score on Transparency International's Corruption Perceptions 
Index remained between 5.0 and 5.2 on a scale of I to 10, with 10 being least 
corrupt, between 2004 and 2008.10 Progress began to slow immediately after 
the government was comfortably reelected in October 2004 . UMNO's power
ful Youth Wing took two years to agree to start writing an action plan for imple
menting the National Integrity Plan, and lawmakers were given deferments in 
reporting their assets. The most prominent person tried for corruption, the 
former director of the state-owned steel company, was acquitted in June 2007, 
with the presiding judge critici7.ing the prosecution for a shoddy performance 
in which it failed even to call material witnesses. \I 
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M.lIJysia has an Auditor General's Office and a Public Complainrs Bureau, 
but these agencies are regarded as neither eHecrive nor nonpartisan. 11 By con
trast, the parliamenrary Public Accoul1(s COllllllinee, under the chairmanship 
of an independenr-minded governmenr bwm.lker and d deptH)' chair recruited 
from the opposition, succeeded during Abdullah's tenure in scrutinizing gov
ernmenr expenditures more closely. 

The ACA .Irrests many lower-level oHlci.lls but has long been regarded as 
partisan. Indeed , the body has itself been a fi.>nt of corrupt practices. In 2007. 
the advocacy group Gerak disclosed reports by a retired ACA officer in Sabah on 
the agency's ndtional director, Zulkipli Mat Nom. In the reports, Zulkipli was 
shown to h.lve 'lC<)uired property br beyond that listed in 11is asset declarations. 
That july, however, he was cleared by the anorney general. Allegations that 
Deputy Inrernal Security Minister MOhd johari Baharaulll and the inspecror 
genenll of police. Musa I lassan, had been bribed to arrange the early release of 
criminal kingpins were similarly dismissed by the Attorney General's Chambers 
and the ACA, respectively. II 

In April 2007, Abdulldh responded to pariiamelll.lry questioning over the 
f:lilure of the "high-profile" investigations to produce indictmenrs, attributing 
the problem to witnesses who had either "disappeared or [were] unable to be 
located." He also claimed that the "success rate" of indictments in lesser cases 
heard in the High ourt and Sessions ourt were 74.1 percent and 86.1 per
cent, respecti vely. I I Meanwhile, Abdullah's own bmily members were accused 
of pursuing stolte largesse. Scomi Group, an oil and gas company in which 
Abdullah's son, Kamaluddin Abdullah Badawi, is the hugest shareholder. has 
received highly lucrative government conrracts. Kamaluddin's personal net 
worth has been estimated to be US$90 million .-" Abdullah's son-in-law, Khairy 
jamaluddin, was involved with sever.11 investmenr companies linked to the gov
ernment while serving as deputy leader of UMNO's Youth Wing. These links 
are indicative of a pattern in which state comr.lCts are awarded as patronage 
rather than by open tender.-I

" 

In December 2008, Abdullah imroduced a bill that replaced the ACA with 
the M.llaysi.1I1 Anti-Corruption Commission (MACC). The new agency was 
ostensibly modeled on I-long Kong's Independent COlllmission Against Cor
ruption (lCAC) and was to be accountable to five administrative panels, bllt 
it could only recolllmend cases to the Attorney General's Chambers, which 
would still report in turn to the prime minister rather than to Parliament. Ii 
During the first months of 2009, the commission recommended the prosecu
tion of a number of government and opposition politicians. The most notable 
investigation involved tourism minisrer Azalina Othman Said , under investiga
tion for "money polirics." However, tears of partisan prosecution seemed to be 
confirmed in rebruary, when the MACC targeted the new People's Pact chief 
minister of Selangor state fiJr alleged improprieties in servicing his personal 
car and distributing cattle to his constituents for rhe celebration of Hari Ray.!. 
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Uhimately. virtually all of the cxecmive council members of the People's Pact 
government in Selangor came under investigation. In July 2009. Teoh Beng 
Hock, an aide to one of the DAP state executive councilors. was summoned 
for late night interrogation. He was found dead the next afternoon, his body 
spr.lwled on a rooftop nine Aoors beneath the MACC headquarters. The public 
ourcry that followed led Prime Minister Najib to agree to an inquiry into the 
MACes procedures. 

The work of anticorruption bodies is rarely taken up by mainstream print 
and electronic media outlets. all of which are either owned by or aligned with 
the government (see Accountability and Public Voice). Whistleblowers, anticor
ruption activists, and investigators who seek to present government documents 
as evidence of corruption risk severe penalties under the OSA. Attempts by op
position politicians to meet with top offlcers in the anticorruption agency are 
usually rebuffed. 

Most of the government's many websites offer liule substamive informa
tion. and there is no freedom of information law on the books. Transparency 
is fllfther weakened by the ;lIlnu,11 budget process. in which the government 
submits a document whose great length and complexity is beyond the capacity 
of the under resourced opposition to scrutinize properly. In addition. significant 
amounts of government revenue and expenditure remain ofl'budger. For exam
ple. Petronas, the nation;11 oil company. is housed within the Prime Minister's 
Department, leaving it almost entirely unaccountable to Parliament. 

RECOMMENDATIONS 

• The government should begin the process of ensuring that members of the 
Election Commission are independent from the executive branch and rul
ing party. 

• The Printing Presses and Publication Act, the Official Secrets Act, and the 
Sedition Act should be abolished in order to encourage greater media scru
tiny of the government and business dealings. The government should ease 
licensing requirements for indt'pendent print and broadcast media outlets. 

• The Internal Security Act should be repealed, and amendments to the Police 
Act .tnd the University and University Colleges Act that circumscribe free
dom of expression and assembly should be changed, allowing greater scope 
for peaceful advocacy and dissent. 

• The proposed Enforcement Agency Integrity Commission should address 
the police force specifically and should be given powers to investigate inde
pendently, including tilt' circumstances surrounding the large number of 
reported deaths in custody. 

• The Sharia court system should be encouraged to make rulings that avoid 
gender discrimination, with their jurisdiction circumscribed if basic rights 
cannot be protected. 
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Francisco E. Gonzalez' 

INTRODUCTION 

MEXICO 
CAPITAL: Mexico City 
POPULATION: 109.6 million 
GNI PER CAPITA (ppp): $14,270 

SCORES 

ACCOUNTABILITY AND PUBLIC VOICE: 

CIVIL LIBERTIES: 

RULE OF LAW: 

ANTICORRUPTION AND TRANSPARENCY: 

2006 2010 

N/A 5.00 

N/A 4.52 

N/A 3.93 

N/A 3.85 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

At the turn of the 21 st century. a broad sense ofoptimism about Mexico's future 
prevailed at home and abroad. Free elections in 2000 led to a peaceful transfer 
of power from the centrist Institutional Revolutionary Party (PRI), which had 
ruled for 71 years, to the rightist National Action Party (PAN). Along with 
tile leftist Part), of the Democratic Revolution (PRO), these parties formed the 
main elements of a competitive, multiparty democracy. The 2000 election also 
marked the hrst presidential turnover that did not take place amid economic 
turmoil, as had been the case in 1976, 1982, 1987- 88, and 1994-95. Mexico 
seemed to have successfully completed a "dual transition" from authoritarian 
to democratic rule and from a relatively closed economy to one that was open 
and integrated with the United States and Canada through the North American 
Free Trade Agreement (NAFTA).2 

A decade later, as Mexico prepares to celebrate in 2010 the bicentenary of 
the start of its war of independence against Spain and the centenary of its pio
neering so ial revolution. it is a tragic coincidence that the country flnds itself 
in the midst of a new conAict. I President Felipe Calderon declared war against 
the country's fearsome drug cartels shortly after coming to offlce in December 
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2006. As the cartels' main business has been squeezed since the launch of op
erations. which to date have involved more than 45.000 milit.lry and police 
personnel. they have aggressively diversified their business interests into kid
n.lpping. human smuggling, and cxtortion on a grand scale: in practice, the 
war on drugs h.ls bccome a war against organized crime. ' As of August 2009, 
more than 13,000 individuals had been killed in gang-related violence dur
ing the Caldcr6n .Idministration, with an accelcrating toll in 2008 and 2009. 
While the violence has not rolled back Mexico's "dual transition" advances. 
conditions on the ground have deteriorated. making the exercise of basic civil 
liberties more difficult. The rule of law remains a far-fetched ideal despite 
the good intcntions of political leaders and a solid track record of legislative 
rdorms. Other pillars of good governance. such as transparency and the Ilght 
against corruption, are in a similar bind. 

Standardization and enf()rcement of the law is complicated by Mexico's 
federal systcm. The country consists of 31 statcs plus thc capital city federal 
district (DF) and close to 2.500 municipalities. Mexico is also the 11 th largest 
country in the world by population (with 108 million inhabitants in 2009). 
and its diverse cthnic composition includes a sizable indigenous population 
(around 15 perccnt of the total). a majority made up of 11/fstizos (or mixed 
indigenous-white). and a slllall white minority stemming from 20th-century 
European illlmigration. 

Another filCtor behind the country's democratic governance deficit is the 
legacy of authoritarian rule. particularly the lingering culture of high-level 
graft and the persistence of private and public monopolies in the economy. A 
handful of private companies dominate the telecomlllunications and broadcast 
media sectors, for example. while the public sector features a state-owned oil 
monopoly and powerfiJI. ossified trade unions. These inAuences continue to 
skew the political playing field .lIld help perpetuate socioeconomic inequality. 
which has receded in recent years but remains very high and. crucially. strongly 
politicized. i The politicization of inequality is a function of a divided but stri
dent left-wing politics. which finds an echo in the abysmal disparity of liv
ing conditions among Mexicans. The right. which through the PAN has been 
in power since 2000. has been incapable of dampening such anxiety because 
under its stewardship. Mexico's economy has grown very slowly. Moreover, the 
country's integration with the American economy means that since the U.S.
centered 2008 global bust the country has been hammered- the economy is 
expecred to decline by 6.5 percent or more in 2009. a till even more precipi
tOilS than the country's 1.lst economic collapse in 1994- 95. The economy, while 
open to inrernational commerce. remains extr.lordinarily concentrated in its 
m.lin sectors. and the PAN governments have been unwilling or incapahle of 
injecting competition into what remains an economy characrerized by both low 
productivity and high operating costs. 



ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ElECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 
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5.00 

5.50 

4.25 

5.67 

4.57 

Increasingly competitive elections were the backbone of the transition to de
mocracy in Mexico, prompting some scholars to call it a "voted transition." 
Successive electoral negoti.nions. particularly between 1989 and 1996. increased 
opposition parties' victories at the local, state, and federal levels and eroded 
PRI hegemony.!' The role of the Federal Electoral Institute (I FE), established in 
1990 to manage and oversee elections. was particularly important. Although it 
was initially controlled by the federal government. it gained full independence 
in 1996, becoming an organization that was staHed by professionals and led 
by co11Sr.ieros citldadl11lOS (citizen counselors) rather than politicians. However. 
given that the lower chamber of Congress is in charge of appointing the coun
selors. the composition of the I FE's nine-member General Council has tended 
to reRect the balance of power in that chamber. The judicial branch was brought 
into the electoral arena with the creation of the Electoral Tribunal of the Federal 
Judiciary (TEPJF) in 1996. Seven magistrates preside over the tribunal. and 
their impartiality has generally been praised by leaders across the political spec
trum, with some complaints regarding the adjudication of hnes for violations 
of campdign finance norms. 

The federal government provides all parties with generous public financing. 
In 2008, for example. the IFE provided a total of US$250 million, 30 percent 
of which was distributed equally among the eight parties represented in the 
bicameral Congress, regardless of the size of their delegations. In the Congress 
of 2006- 09. the PAN held 207 Chamber of Deputies seats and 52 Senate seats, 
the PRO held 127 and 26, and the PRI held 106 and 33. Smaller parties and 
independents accounted for the remainder. While the even distribution of this 
30 percent enhanced the equality of campaigning opportunities. the rest of 
the "nancing was allocated according to each party's representation in the 300 
directly elected Chamber of Deputies seats (the other 200 seats in the 500-seat 
lower house are filled through proportional representation). This part of the 
formula naturally benefited the largest parties.7 

The opportunity for regular rotation of power among diHerent parties is 
well established at the federal level. bur the left denounced foul play in the 
1988 and 2006 presidential elections. The blatant nature of 1988's fraud even
tually served to strengthen Mexico's democratic movement. Conversely, the 
refusal in 2006 of PRO candidate Andres Manuel Lopez Obrador and his 
allies to recognize Calderon's victory. and the months of protest that followed. 
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weakened the Idt, while also deepening its suspicions that, absent a landslide 
victory, powerful business amI political forces would act aggressively to prevem 
a tr.lIlsfer of power. 

At the subn.uion;11 level, there are a handful of states, such as Chihuahua 
and Nuevo Leon, where power has shifted over time from the PRI to the PAN 
and then b.lck ro the PRI, suggesting that Stich alternation has become increas
ingly pan of the rourine of democratic politics. On the other hand, in at least 
1.'i of the .'i 1 states, the PRI remains undefeated in gubernatorial elections. In 
some of these cases the traditional image of powerful mciques (local political 
bosses) remains an everyday reality. The same applies at the municipal level, 
where the three m.lin p,mies have developed political machines with solid vot
ing clienteles. More often than not, the PAN and the PRO, which had long 
critiLized the PRJ's p.ltronage and clientelism while they were in opposition, 
have replicated this style of politics once ill power. 

Regulations to prevent the undue inAuence of economically privileged in
terests became one of the main points of contention after the July 2006 presi
dential elecrion , which was decided by less than 0.5 percent of some 42 million 
ballots.s Legalullcertainty over campaign finance rules allowed dominant eco
nomic groups to provide a last-minllte wave of financial support to PAN candi
date Calderon. which lileled ,I media offensive against the fiery populist Lopez 
Ohrador in the run-up to election day. The media onslaught allowed Calderon 
to close a gap in voter support that stood at about 10 percentage points 90 days 
before the vote. 

Once in office, President Calderon accommodated PRO and PRI calls for 
electoral reform legisl.ttion, which was enacted in November 2007. In an eHort 
to create a more level playing field. the reform "cut the length of presidential 
campaigns almost by h.M [to ju~t three months prior to election day). gave the 
I FE power to regulate part)' primaries, cut public funding to political parties, 
and banned all political advertising olltside of officially arranged time slots. "') It 
did not lift the ban on independent candidares for federal races, a change sOllle 
have called for in order to shake up what is viewed as Mexico's partidot"l"Ilci'l 

(rule by rhe leader of political parties). 
The new regulations f:lced their firsr test with the midrerm elections ofJul)' 

2009 and appe.lr to have functioned largely as intended, despire some grum
bling ;md complaints of cheating. In the balloting, the ruling PAN and the 
PRD suffered crushing defeats (the PAN won 147 sears, losing 59; rhe PRO 
won 72 seats, losing 51; and four sm;IlIer parties-tlte Green Party. Labor Parry, 
New Alliance Parry, and Convergence- won 40 seats). The PRI, in a spectacu
I.Ir comeback in Congress, will have 241 seats in the lower ch.lIl1ber. a net gain 
of 135 seats. The PRI also won five of six governorships in dispure, making ir 
the early filvorite to win the 2012 presidential elections. A movement arose dur
ing the campaign urging voters to show their displeasure with the political class 
by casring a null vote, but less th.1Il 6 percent of voters did so. 
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The three branches of government counterbalance one another significantly, 
increasing eHectiveness and accountability. The most important change since 
the mid-1990s has been the weakening of the previously "imperial" presidency 
and the associated rise of the legislative and judicial branches. The Mexican 
presidency lacks the decree powers. "fast-track" authority, and other legislative 
prerogatives found in many other Latin American presidential systems. 10 The 
rival parties have been at loggerheads over highly politicized issues such as pen
sions. fiscal policy. energy, and labor law, but even in these areas mild rdorms
which do not address Mexico's underlying economic problems-have been 
successfully implemented under President Calderon. The chances of further 
structural reforms decreased significantly given the PAN's ddeat in the 2009 
midterm elections. 

Freedom of political choice varies according to locality. Whereas in the ag
gregate Mexico comes across as a proper electoral democracy with free and fair 
elections, growing concern surrounds the political influence ofcriminal groups. 
Estimates in September 2008 suggested that 8 percent of Mexico's roughly 
2,500 municipalities were under the "total" control of drug traffickers, while 
they exercised "some" control in close to 60 percent of all local governments. II 
The current fear is that organized criminals' financial clout and capacity to carry 
out threats could have provided them with the means to clandestinely impose 
candidates for the 2009 elections. 

The Professional Civil Service Law creates a framework that encourages em
ployment and promotion based on open competition and merit. However, it 
applies only to the federal government, and even there, it focuses on senior and 
mid-level officials. II Most positions in the federal, state, and local bureaucracies 
are up for grabs whenever there is a change in government. 

Civic engagement and monitoring have grown gradually in Mexico since the 
late 1 980s. As political power has shifted from the presidency toward Congress, 
advocacy and lobbying have become lucrative, full -time, professional occupa
tions. Such activities have a substantial influence on government policy and 
pending legislation. While legal impediments to registration are minimal, the 
absence of laws and regulations on lobbying tends to favor the eHorts of big 
firms with abundant financial and technical resources, as opposed to nonprofit 
advocacy organizations, and the establishment of normative lobbying prac
tices is undermined by the ban on reelection in Congress. Deputies serve three 
years and senators six, after which they have to step down, and their accumu
lated experience in dealing with pressure groups goes with them. I I Meanwhile, 
because state and local governments are more driven by patronage and clien
telistic practices than officials at the federal level, they are less inclined to foster 
the transparency that civic organizations need to engage in eHective oversight. 
Most nongovernmental organizations (NGOs) are able to carry out their work 
vigorously, but NGO workers in some regions, particularly in southern rural 
zones, are at times subject to threats and intimidation (see Civil Liberties). 
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f.ulllegal proteclions for freedom of expression have existed on paper since 
the years of PRI rule. hllt in practice the proper exercise of this right developed 
very gradually. In its hegemonic heyday the PRI exerted its inHuence by with
holding state ad\'Crtising from publications and broadcasters that engaged in 
political dissent. In some cases the authorities would resort to intimidation or 
coercion . The decline of PRI hegemony, particularly during the 1990s, allowed 
the emergence of an environment thar was more conducive to media freedom. 
This process ha~ been bolstered by rhe growing role of rhe internet, which is 
not hindered by the st.lte. In April 2008, President Calderon signed a law that 
decriminalized defamation .lIld "insults" and obliged state governments to fol
low suit. However, as of July 2009 dcf:llnation was still criminalized in 21 of 
32 states. I.1 

Although the media is often vibram, the expansion of media freedom re
mains territorially uneven . Some state and municipal governments burden 
critical media outlets Yo ith frequent audits, threats ro revoke licenses, or direct 
intimidation . However, the single greatest threat to media independence and 
freedom of expression in Mexico is organized crime's growing capacity to men
ace the owners of print and broadcast media, and to kill- in some cases after 
sadistic torture- journ.llists who cover organized crime and law enti.)rcement. 
At the end of 2008, the World Association of Newspapers (WA N) reported that 
23 journalists had been killed since 200{), and seven others had disappeared 
since 2005. The organization s.lid that made Mexico more dangerous for the 
media than :1I1}' country in the Americas. WAN noted that none of the perpe
trators of journ.llists' murders since the start of the war against organized crime 
have been brought to justice. I ~ This impunity has encouraged self-censorship in 
violem regions. and many newspapers in these areas no longer publish bylines 
on stories about org.lllized crime. In an emblematic case, TV Azteca reporter 
Gamaliel Lopez and cameram.1Il Gerardo Paredes vanished in May 2007 in the 
northeastern state of Nuevo Leon . Lopez had reported for six months on the local 
presence of the army and had exposed corruption. A diHerent but also troubling 
dynamic applies in the southern st.lte of Oaxaca, where Indymedia camera
man Brad Will, a U.S . itizen, was killed during unrest in late 2006. EI Tirlllpo 
reporter M is.leI S.inchez S.mniemo. who investigated Will's death, was shot 
and wounded by a gunman in June 2007. Preliminary investigations as well as 
recolllmendations by the Mexican N,ltional Commission for Human Rights 
(CNDH) indicate that fundament,11 principles of legality and judicial secu
rity have heen severely violated in the processing of Will's case. In 2009, those 
responsible ~i)r Will's death remained at large. II> 

Given the centrality of elections in Mexico's young democracy, control 
over media content during campaigns has been the ~ocus of acme conAict. As 
noted, the uneven use of the media in the run-up to rhe 2006 presidenti.11 elec
tion was so obvious dlat Calderon, after taking office. quickly supported op
position dem'lIlds for:l new electoral rdorm. Media conglomerates considered 
the 2007 rdorm dr,lConian because it banned political advertising outside of 
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officially arranged time slots, bur public opinion strongly favored such limits. 
Estimates suggest dlat 80 percent of the US$324 million that parties spent in 
the 2006 tederal elections went to the private media. This use of public money 
W.lS especially egregious given that the television market is essentially a duo
poly dominated by Televisa (7 in 10 Mexicans get their news from its oudets) 
and TV Azteca (which accounts for 2 of the remaining 3). Radio broadcasting 
is also concentrated, although 13 different private groups participate nation
ally.l- Televisa, which wields great financial and political clour and maintains 
.1 dominant position as shaper of Mexican public opinion, is one of Mexico's 
most powerful actors and is the subject of intense political debate and contro
versy. One illustrative incident pitted the media conglomerate against well
known journalist Carmen Aristcgui, who argued that her December 2007 exit 
from a popular radio show she conducted on W Radio (a station part-owned 
by Televisa), was politically motivated. She also alleged that Televisa under
reports stories adverse to State of Mexico governor Enrique Pena Nieto. the 
early PRI front-runner for the 2012 presidential race, a charge strongly denied 
by Televisa. 

CIVIL LIBERTIES 4.52 

PROTECTION FROM STATE TERROR. UNJUSTIFIED IMPRISONMENT. 

AND TORTURE 3.00 

GENDER EQUITY 4.00 

RIGHTS OF ETHNIC. RELIGIOUS, AND OTHER DISTINCT GROUPS 4.25 

FREEDOM OF CONSCIENCE AND BELIEF 6.33 

FREEDOM OF ASSOCIATION AND ASSEMBLY 5.00 

Although subsequent to the democratic transition Mexico adopted almost every 
international human rights treaty, institutional inefficiencies have limited its 
.Ibility to implement such agreements and address abuses. For example, there is 
little effective protection against torture and other physical violence by officers 
of tlte state. and impunity is rampant. The National Agreement on Security. 
Justice, and Legality-signed in August 2008- is tlte latest step to establish 
a foundation for acceptable behavior and procedures within the police force. 
The agreement includes plans tor a system that would enable citizens to file 
complaints against law enforcement officers for misconduct. Implementation 
will likely be difficult, particularly for municip.11 and state governments. whose 
officers are most often in contact with the public. The recent use of the military 
to combat drug-related violence also poses a problem, as soldiers are not trained 
for law entorcement dllties and bll under the jurisdiction of military courts. 
which are mllch less open to public scruriny than civil courts. 1ft As Human 
Rights Watch reports, "While engaging in law enforcement activities, Mexico's 
armed torces have committed serious human rights violations, including 
entluced disappearances, killings, torture. rapes. and arbitrary detentions. "Iq 
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Under C.llderon·s administration. the armed ~orces have been increasingly relied 
on . The number of military and police forces deployed has re .• ched 45.000.1<1 

Mexico's prisons are seriously troubled by overcrowding. except for maximum 
security f.1Cilities. which nevertheless suner from corruption and inadequate staff .. 
ing. The system was designed 10 cope with 168.000 inm,tles. bm the total prison 
population had reached 222.671 as of September 2008.11 The Calderon admin
istrarion has announced plans to construct a series of new prisons. while an over
h.1U1 associated with the National Public Security Program of 1997 W.IS created 
(() reduce crowding by dealing with backlogged cases and adjusting sentences.12 

With prisons overcrowded and understaHed. internal violence is pervasive. For 
example. a series of three riots in facilities in the border cities of Reynosa. Ciudoid 
Jmirez, and Tijuana between Septemher 200S allli March 2009 left at least 60 
dead .11 Furthermore. top org,lIli7.ed crime leaders like Osiel Cardenas and Joaquin 
nEI Chapo" Guzman. the latter of whom performed a cinematic prison escape in 
200 I, have kept control of their criminal organizations from their prison cells. 
Jailbreaks such as one in May 2009 that ~reed 53 members of the feared paramili
tary group Los Zetas have exposed collusion between jail amhorities and orga
n ized ai m i nals. H 

Amnesty IlIIernation.'! has reported that humdn rights defenders and other 
social activists f;lce significant threats in Mexico. particularly 'It the local level. 2~ 
According to the Mexico oHice of the UN lligh Commissioner for Human 
Rights. 128 human rights defenders were subject to aggression- including 10 
cases of murder- in the coulllry between 2006 and August 2009. Guerrero. 
Oaxaca. and hihuahua were most aflected by threats and violent attack, 
and impunity reigned in 9S.5 percent of the cases/c. The UN J-hllnan Rights 
Council noted in early 2009 that people involved in demonstrations and social 
movements are sometimes jailed. citing at least 60 cases of criminalization of 
public protest in 17 statesY 

Moreover, social leaders .He put in prolonged detention based on false crim i
nal charges that are often politically motivated. The UN Committee against 
lorture has expressed concern regarding the prevalence of arbitrary detention 
and long-term detention witholll trial in Mexico.!K In addition. in .Ianuary 
2009 the government established new laws to combat organized crime that con
template nrmigo, or detention prior to charges, for up to 80 days in some cases. 

Organized crime has become arguably the most critical and pervasive gov
ernance problem in Mexico. It is closely associated with drug-related violence, 
which has grown exponentially since 2003-04. along with extortion. kidnap
pings, and the trafficking of arms. humans. cash, and drugs across the U.S. 
border.!') The I.A Tilllrs reports that there were 9,903 drug-related de.Hhs frOl11 
January I. 2007 to May 29. 200? with rhe 2008 tally double rh;lt of 2007, and 
a further substantial rise in 2009 all but assured as of August. m Killings and 
violence are concentrated in the srates of Chihuahua. Durango, B.lja California 
Norte, and Sinaloa, ,lIld crimes have escalated in severity. Though much of the 
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violence seems targeted. during the September 2008 independence celebration 
in Morelia. the capital of Michoadn. 7 people were killed and 100 wounded by 
a grenade tossed into a crowd. Immediately connected to the drug violence, the 
event was considered an act of terrorism. \I 

Despite deployment of the army and a spate oflegal initiati\'es, the state has 
tlms far proven incapable of guaranteeing basic security for Mexican citizens 
when it comes to organized crime. Indeed, organized criminals have also targeted 
prominent members of Mexico's law enforcement establishment. In May 2008. 
gunmen ambushed Edgar Millan Gomez, the acting chief of Mexico's federal 
police, in a brazen attack as he entered a supposedly secure apartment. The assas
sination was widely interpreted as retribution for the arrest Alfredo Beltdn Leyva, 
one of the leaders of the Beltran Leyva cartel, an offshoot of the Sinaloa cartel. J2 

In February 2009 gangsters kidnapped, tortured. and killed Brigadier General 
Mauro Enrique Tello. who had recently assumed command over law enforcement 
in CanClin . .I·1 Overall, hundreds of law enforcement agents have been slain since 
the late 2006 sharpening of the confrontation between gangs and the state. 

Due in part to simple geography. human trafficking is an insidious prob
lem in Mexico. The Act to Prevent and to Punish Human Trafficking was 
ratitled in November 2007 in a bid to curb the practice, and there is also 
a Special Prosecutor's Office on Violent Crime against Women and Human 
Trafficking. Unfortuniltely. there is a lack of standardization, with most states 
lagging behind in their capacity to enact and enforce this legislation. Official 
numbers, surely a gross underestimation, say that 16,000 children and adoles
cents are involved in prostitution, sex tourism. and trafficking for the purpose 
of sexual exploitation. The criminal code has been changed to help increase the 
punishment for child exploitation, and a number of support mechanisms for 
victims have been created.·11 

Federal laws enacted since the early 2000s to allow for the redress of rights 
abuses by the authorities have not been adopted in the states. Very few officials 
have been convicted of violations, and those who have been convicted faced 
only minor charges. Almost no victims have received justice or reparations for 
their suffering. This impunity can be attributed to weak political will and the 
deep corruption of the judiciary in many local and state jurisdictions, along 
with the limited independence of federal and state prosecutors.35 Moreover, 
according to a report by Human Rights Watch. the National Human Rights 
Commission (CNDH), which should be a primary source of protection for citi
zens, is failing in its mission to promote reforms and remedies, despite resources 
that are the envy of other regional ombudsmen's offices. 1(, 

Although Mexico's laws and treaty obligations call for gender equality, men 
continue to dominate positions of inAuence and the policy-making process.)7 
Gender discrimination remilins a serious problem. Investigations in 2006 found 
that "in some states. discriminatory laws that exclude women still exist," and 
that women's main complaints involved fair compensation for labor, equal 
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treatment bdare the law, and freedom from violence. IS Although some progress 
h.ls been made, as with other governance problems in the country, federal laws 
and commitments on gender equality are often poorly implemented or inad
equately coordin.Hed at all levels of government. The best-known symbol of the 
continuation of abuse <lg<linst women in Mexico is the killings in Ciud,id Jmirez 
of more than 400 women between 1993 and 2006. Despite the high proflle 
and extreme nature of these cases, they have yet to be fully addressed, and state 
authorities attempted to downplay the severity of the murders. 1'1 

Women still have limited opportunities to obtain education and partici
pate in the economy. In 2005, 36.7 percent of women age 15 or older had not 
flnished primary school, compared with 20 percent for males. In 2008, female 
participation in the labor force was only 37.6 percent.'IO The National I nstitute 
for Women rea ted a gender equity model that encour<lges private and public 
employers to promote the employment of women and <lfflrmative action. By 
2008, this was adopted hy 176 organizations, beneflting more than 300.000 
men and women . \I Still. women's rights advocates have expressed concern <lbout 
<I number of practices within the export-oriented 11111quiladom m<lnuf<lcturing 
sector, including regulations requiring women to present "non-pregnancy cer
tiflcates in order to be hired or ro avoid being dismissed ."ll 

Mexico's constitution. as amended in 200 I. recognizes the nation's "multi
cultural" status as well as the individual and collective rights of indigenous 
peoples:1I These rights include self .. cI<lssification. self·determination. cultural 
identity, and full access ro the judici<ll system. However. specialists emphasize 
that indigenous communities cannot exercise their rights in practice and that 
they remain the most marginalized segment of the country's population,'" In 
2003. the National Commission for the Development of Indigenous Peoples 
(COl) initiated a number of programs to provide education and other support 
to indigenous populations. A budget of more than US$2 billion was allotted 
for indigenous programs in 2008. 15 Since the constitutional change. indig
enous groups 11.Ive had easier access to government. and specific customs and 
traditional prdctices have been recognized by legisl<ltion. However. the govern
ment still lacks translators and other resources to overcome language barriers. 
One result has been the hindrance of trials involving indigenous individuals. 
Although progr.lIl1S to promote indigenous-language education were established 
in cooperation with the National Institute ofIndigenous Languages in 2005. the 
country is still unable to provide full access to bilingual and intercultural educa
tion,'I" The UN Committee on Economic. Social. and Cultural Rights remains 
concerned. moreover, with the working conditions experienced by indigenous 
individuals in Mexico. who are ohen underpaid or not paid at all. P 

The Mexican state is secular and grants equal juridical treatment ro churches 
and other religious groups. The federal constitution and many state constitutions 
<llso have explicit provisions for religious freedom . However, conflict occasion
ally occurs, especially related to the religious practices of indigenous groups. In 
the southern border state oFChiapas. where evangelical churches have expanded 
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in recent decades, thousands of converts have been expelled from their commu
nities, their children have been denied education, and in many cases authorities 
h.lve refused to supply them with basic public services. lH Intervention by the 
government in religious a~lairs is much less common than church participation 
and inAuence in politics. For example, the Roman Catholic Church has made 
eHorts to allow clergy to run for elected office, which is currently illegal in 
Mexico. j'l Since the PAN captured rhe presidency in 2000, the federal govern
Illenr and the religious leadership have been much closer in public forums and 
events than was the case under PRI rule. Given objections by the PRI and PRD 
to such alleged weakening of the state's secular foundations, Congress enacted 
legislation in 2007 to strengthen the separation between church and state. 

Freedoms of association and assembly have generally been respected since 
tile late 1990s. The Mexican state has per~ormed well in recognizing and 
protecting the rights of civic associations, business org'lI1izations, and politi
cal groups to organize, mobilize, and advocate for peaceful purposes. The 
weakest area remains the labor sector, where pre-modern and authoritarian 
practices still dominate. The Federal Labor Law restricts strikes and protests 
by workers allli worker organizations. Intimidation is prevalent in trade union 
proceedings, allli many decisions are made through public announcements 
rather than secret ballots. There have been only marginal improvements since 
2000. so As much as 60 percent of the workforce is employed in the informal 
sector. in which workers have no state or organizational mechanism to pursue 
their rights to fair working conditions and trade unions. Labor unions, which 
retain a prominent image in national lore, are characterized by anachronistic 
structures and authoritarian leadership. During the PRJ's 70 years in power, 
workers either went without the protection ofa union or were forced into state
sponsored organizations that became deeply institutional ized. The oil workers' 
union (STPRM) and the public teachers' union (SNTE) remain the most pow
erful unions in the country; each is a personalized political machine managed 
through the imposition of vertical discipline, corruption, and intimidation of 
dissenters. Individuals who join independent trade unions often face repres
sion and dismiss<llY Hum<ln Rights Watch has found that "according to some 
estimates. roughly 90 percent of all Mexico's collective b<lrgaining agreements 
are negotiated by non-independent, pro-government, pro-company unions." 
Most workers have no input in these agreements, as the law only requires that 
20 workers be present for negotiations. 

Public protests are often mounted to draw attention to human rights viola
tions, economic concerns, or claims to national resources.S2 However, protest 
movements and public demonstrations at times result in violent confrontations 
with local police forces, which lise excessive force with impunity. Two promi
nent cases occurred in 2006. The first was in the town of San Salvador Atenco 
in the State of Mexico. where a protest following the eviction of informal Aower 
"endors devolved into a clash that left two dead, several dozen injured, hundreds 
arrested. and accusations against the police of excessive force and the sexual 
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ahuse of at Icast 26 women. ~ I As of May 2009, a dozen protesters remained in
c.lrcerated with sentences of up to 112 years, while official repercussions were 
limited a handful of police disciplined for abuse of authority, rather than more 
serious charges. The other episode occurred in the city of Oaxaca, where the 
annual teachers' union protest spun our of control and local police, backed at 
times by plainclothes gunmen, responded with open fire . The events pur the 
city at a standstill and lasted seven months. by which time at least a dozen pro
testers had died. The protesters fililed in their goal of removing Governor Ulises 
Ruiz from office for corruption and abuse of power, though as of mid-2009 his 
responsibility fi)r the violence remained under scrutiny in the Supreme Court. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

3.93 

4.00 

3.40 

4.00 

4.33 

Despite significanr judicial reforms in the mid- 1990s. corruption, especially 
in the police f()fce, has plagued the criminal justice system. In 2008, President 
Calderon introduced a flll\damenral overhaul that aimed to replace the existing 
system of secretive paper trials with an adversarial, oral trial process. There are 
both advantages and shortcomings to the reform package. Encouragingly, the 
open nature of oral trials will make prosecutors, defense ,lttorneys, and judges 
more accountable and transparent. The new system also aims to end the long 
periods of pretrial detention that have marked the Mexican judicial system. 
Victims will also be more involved in the process than ever before, with im
proved ability to initiate investigations. H 

However. many question the ability of the government to successfully ex
ecute the mammoth t,lsk of reforming federal and state judiciaries, a process 
that includes revised hlw school curriculums ,lIId judiLial training manuals, 
reconfigured courtrooms. and the development of a reliable chain of custody 
for evidence and detainees. Moreover, there are serious concerns regarding the 
two-tiered nature of the reform, which allows harsher restrictions on the rights 
of those accused of involvement in organized crime. In response to criticisms 
of the early dr,lf(s, Congress in 2008 approved a bill that provides safeguards 
against poliLe abuses such as ,uhitrary detentions and procedures during public 
security operations. ,'i Overall, despite a slow start to the decade-long implemen
tation process, these reforms represent a generally positive step toward strength
ening the rule of law in Mexico. 

Judicial independence has improved significantly since the era of PRJ 
dominance, hur it remains weak in important areas and faces daunting chal
lenges as drug-rel'lted crime overwhelms the justice system. Reforms ushered 
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111 under President Ernesto Zedillo (1994- 2000) transformed the Mexican 
Supreme ourt into .1 key independent player in the Mexican political arena. 
Whereas Supreme Court justices were previously political figures who relied 
on the PRI patronage apparatus for career advancement, they are now mostly 
profession,11 legal scholars. Safeguards meant to protect justices from politi
cal inAuence have been built into the appointment process.~6 In a clear sign 
of the Supreme Court's newfound independence. it has engaged in a massive 
public relations campaign appedling directly to the people for support and 
has eHecrively lohbied the executive branch for significant budget increasesY 
High-profile examples of the Supreme Court's adjudication of political disputes 
include a ruling in filVor of opposition lawmakers seeking information regard
ing the question;lble financing of former President Zedillo's 1994 campaign,5R 
a 2005 budget quarrel where the court upheld President Vicente Fox's attempt 
to limit Congress's budget powers, and the unanimous decision of the court 
to overturn key articles of Ley lelevisa, a telecommunications bill found to 

favor the Televisa/TV Azteca duopoly in the process of allocating frequencies 
and offering Cilble and internet services. 'jq The Court's independence has also 
heen questioned, however, particularly in the case of journalist Lydia Cacho, 
who was detained unlawfully after exposing a child pedophilia ring. Although 
public opinion believed powerful businessmen and politicians-including a sit
ting governor-to be behind her unlawful detention and subsequent denial of 
justice. in November 2007 the Court ruled against her.60 

The lower courts have been less successful in demonstrating their inde
pendence. The federal judicial system includes 29 circuits with over 200 cir
cuit courts, and about 2')0 district courts. Furthermore, each state has its own 
high court and myriad civil, penal, and administrative tribunals. The coun
try's lower courts are fraught with political meddling and corruption. Some 
45 percent of Mexicans polled in 2008 said it was possible to bribe a judge to 

receive a favorable decision, a high figure even by Latin American standards.61 
The rapid rise in drug-related criminal activity has added to this widespread 
perception of judicial corruption.62 

The 1994 reforms established a culture of judicial review, and it has become 
routine for the executive and legislative branches to act on judicial decisions. In
deed. some observers have begun to talk about the "judicialization" of Mexican 
politics. Two different review mechanisms have been introduced: ColltrolJersitl 

rOllSfiluciollal provides a centralized review of disputes between government 
authorities. while tlction d(' illcollStitlll'iolltllidtld allows political parties to bring 
claims directly before the Supreme Court. Under either form of review, a mini
mum of 8 out of the II justices must vote to invalidate a law. giving them an 
important role in arbitrating Mexico's democracy/'" Nonetheless, compliance 
has at times been slow, as in the lack of action to comply fully with the decision 
in the Ley Televisa case. 

The federal judicial appointment and dismissal process appears to be 
fJir and unbiased. The president, who previously appointed Supreme Court 
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justices. now submits a list of three nominees to the Senate for deliberation 
and confirmation .M At the lower levels. feder<ll judges are appointed. assigned. 
removed. suspended . and transferred by the Pederal Council of the Judiciary. a 
board comprised of Mexico's legal elite. rederal judges undergo rigorous train
ing. and district court iudges are appointed after taking a competitive exam i
nation .b~ Additional tr,lining will be absolutely critical to the success of the 
recently enacted shift to oral trials.'" St<lte court judges. unlike their federal 
counterp.trts. are appointed and dismissed by elected governors. and tenure is 
almost nonexistent. As a result. regional politics have a high degree of inAuence 
on st.lte courts.l>-

The Mexican constitution h.ls not traditionally afforded citi7.ens the pre
sumption of innocence. A recent study by the Center for Economic Research 
and Instruction (CIDE) found th.lt 93 percent of accused criminals were pros
ecuted without a prior investigation.I>H A central tenet of the Calderon reforms 
addresses this issue hy instituting tile presumption of innocence. Under the 
current system. citizens are not generally granted a f;lir. public, or timely trial. 
Offen defendants cannot access government documents, trials are carried our 
in secret , and key witnesses are coerced. CIDE found that 80 percent of respon
dents reported never seeing the judge who sentenced them. A National Center 
for State Courts study revealed that defendants are found guilty 90 percent of 
the time. but evidence against them is almost nonexistent. I

," Indigence and the 
poor quality of defense lawyers make defendant access to credible legal repre
sentation the exception rather than the rule/II In addition. the competence and 
professionalism of Mexican prosecutors is highly questionable. In 2000. an inter
nal commission described only 6.6 percent of rhe proseclltorial service as legal. 
honest. efficient. professional, loyal. and impartial,il All of the aforementioned 
problems occur in the context of a general climate of impunity. The CNDH 
reports that only 10 percent of all crimes committed are reported to authorities 
due to a profllllnd sense of public distrust. Of those, only one in a hundred end 
with a sentence against the perpetrator of the crime.72 

The institutionalization of corruption remains the key weakness of Mexico's 
law enforcement system. Impunity for corrupt officials is rampant. Recent 
studies show that organized crime is making this problem worse by channeling 
enormous amounts of money toward the bribery of officials, which. according 
to scholar Edgardo Buscaglia. aHects 72 percent ofrhe nation's municipalities.- ' 
Transparency Mexico has reported ;1 figure of US$2 billion spent annually on 
bribes. President Calderon. however. appears determined to crack down on graft; 
in late 2008. he made a high-profile speech announcing that 11.500 public ser
vants had been tined ;1 total of nearly US$300 million for corruption.7

•' 

Mexico's notoriously corrupt police are fueling the increase in violence. to 

the detriment of the Calderon administration's efforts to take on the drug traf
fickers. In addition. there is still a lack of effective civili;1I1 control over the 
local police. federal police, and the military. Only 22 percent of Mexicans have 
confidence in the police. well below the Latin Americ.1I1 average.7

' As for the 
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military, Human Rights Watch has reported continued high levels of impunity 
for abuses against civilians by soldiers, caused specifically by the military's insis
tence on investigating itself "in a system that lacks basic safeguards to ensure 
independence and impartiality.''7/, There have been only a handful of military 
cases to address the abuses of civilians; in response to a Human Rights Watch 
request, the Ministry of Defense was only able to name a single, unverified 
case from 1998. This f:lilure to ensure accountability is particularly problem
atic since, as seen in similar situations in other countries, human rights abuses 
in Mexico have increased along with the military's role in traditional police 
functions. The deployment of tens of thousands of noops has elicited well
documented complaints related to the militarization of police functions. 77 More 
than 300 people filed human rights claims against tlte military or police in the 
first five months of 2008, double the rate from the same period a year ear
lier. The military is taking steps to address violations, such as opening its first 
human rights department to better administer complaints.-s 

More positively, police and military officials generally do not interfere with 
the political process. Oflicials who cooperate with organized criminals do so on 
an individual basis rather than as part of an institutional strategy. Corruption 
in the security forces ranges from small bribes to suitcases filled with drug traf
fickers' cash. Many state and municipal police officers are bribed to provide the 
cartels with protection and information. Infiltration has been extensive, reach
ing into the u.s. embassy in Mexico and Calderon's personal security appa
t<ltus.-·' Critics warn that placing the heretofore less corrupt military in direct 
contact with organized criminals could lead to more institutionalized graft. 
Furthermore, the efficacy of such operations remains unclear. The situation in 
Ciudad juarez oHers an interesting case study in the militarization of policing 
in Mexico. More than 430 people were killed in juarez in drug violence in the 
first two months of 2009, totaling nearly half of Mexico's homicides. President 
Calderon deployed 5,000 troops to the city, who were given unprecedented 
authority to impose order. By April 2009, fewer than 30 people died in drug 
violence. The notable decline in homicides was accompanied. however, by a 
wave of human rights complaints following the creation of a new government 
office developed to oversee the military's conduct in juarez.so Moreover, the 
gains in security proved merely temporary, as murders in the city reached record 
levels by August 2009. 

In a key move to improve control over the security forces, the Federal Pre
ventive Police (PFP) and the Federal Agency of Investigations (AFI}-which 
President Fox modeled on the u.s. Federal Bureau of Investigation (FBI)
were merged into one force in the summer of 2008. Calderon also announced 
plans to double the size of the federal police force in order to eventually reduce 
the role of the military in policing operations. Known as the Comprehensive 
Strategy against Drug Trafficking. the plan also involved further purging of cor
rupt officers from local police forces and a series of social measures designed to 
improve public confidence in government agencies. 81 
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The issue of property rights is a sensitive one for Mexico. Article 27 of the 
constitution states: "Ownership of the lands and waters within the boundaries of 
the national territory is vested originally in the Nation. which has had. and has, 
the right to transmit tirle thereof to private persons. thereby constituting private 
property." The government has the right to impose limitations on private prop
erty at any time as it sees fit. and can appropriate resources to ensure a more equi
table distribution of wealth.R

! In 1992. the previously inalienable rjido (the main 
form of conllllllllal landowning since the 1917 constitution was promulgated) 
was reformed. allowing such lands to be sold on the private market if a majority 
of the communal owners approve.X

.
I The enforcement of existing property rights 

remains weak. Mexico was ranked 86 out of 132 countries in this category by 
the World Economic I~orum's 2009 Glob,11 Competitiveness Report, making it 
one of the worst perfllrmers in Latin AmeriC<I ."·i According to the World Bank's 
Doing Business report, contract enforcement in Mexico ranks roughly on par 
with its regional peers in terllls of cost and number of procedures. and actually 
outperforms mher countries in the Organization of Economic Cooperation and 
Development (OECD) in terms of time from initiation oflitigation to collection. 

Particularly at the state and local levels. the state does not adequately protect 
citizens from the arbitrary or unjust deprivation of their property. Subnational 
government officials use bribes or rlueats to acqu ire property for private gain. 
Nonstate actors also seize property with impunity. Representatives of drug traf· 
fickers are increasingly fllrcing individuals to sell land. especially in coveted 
areas. and the authorities are typically either incap.lble of responding or bribed 
into inaction . 

ANTICORRUPTION AND TRANSPARENCY 3.85 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 3.25 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 3.75 

EXISTENCE OF ANTICORRUPTION NORMS. STANDARDS. 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

3.75 

4.67 

Overregulation of government activity. including state economic activity, pro
vides ample opportunities fl1f corruption at all levels. Paradoxically. even the 
system put in place to deal with corruption under the Secretada de la Funcion 
Pllblica (SFP). or comptroller general. has increased the opportunities to engage 
in it.x,\ In order to enhance transparency and efficiency at the public sector 
level. in 2008 the government launched a national contest to identifY "the most 
useless procedure. "Xh While eHorts like these are critical to enhancing the par
ticipation of citizens in public afbirs and holding public officials accountable. 
the government's agenda on transparency is still not comprehensive or efh:ctive 
enough to adequately cut red tape and the attendant petty corruption. 
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Federal law mandates annual asset declarations for officeholders and bureau
crats , but this mechanism is not enough to sever the connection berween public 
office and private gain, which remains a strong feature of Mexico's political 
culture. ivil servants themselves determine whether their asset disclosures can 
be made public, and a majority chooses not (0 release them, sometimes argu
ing that such personal information could make them targets for kidnappers. 
The SFP is supposed (0 check all declarations, but in reality it does not have the 
capacity to verify the data of hundreds of thousands of civil servants. Officials 
can also m.lke use of devices like oHshore bank accounts (0 hide bribes and 
contracting kickbacks, pr,lctices that seem to be rather common.87 Berween 
sophisticated techniques, judicial corruption, and the political calculations in
volved in investigation and proseclltion, when it comes to the prosecution of 
high-level politicians and the military, impunity is the most likely result.88 De
spite widespread suspicion of corruption within upper echelons of government, 
the last top official to be convicted on criminal charges was former governor 
Mario Villanueva in 2001.89 

Mexico has signed and ratified various international conventions related 
to battling graft. Even though the OECD has found that Mexico has taken 
eHective steps to educate government and private business officials on corrup
tion in international business transactions,90 the country's score in Transparency 
International's 2008 Corruption Perceptions Index was a mere 3.6 out of 10, 
representing no improvement since 2003. 

In the last 10 years, Mexico has begun to develop institutions to address cor
ruption and transparency, including the SFP and the Federal Superior Auditor's 
office (AS F), which is overseen by Congress."1 These institutions have consider
able independence and allow civic participation in the pursuit of government 
transparency. In 2008, a plan was assembled to give preventative power to 
federal adminisrrators aimed at strengthening processes of identification and 
investigation of corruption; improving coordination among public agencies; 
and enhancing the participation of citizens in anticorruption matters.92 Public 
sector whistleblowers have an adequate protection system, but this is not neces
sarily the case for those employed in the private sector.93 The same institutional 
weaknesses that contribute to high levels of corruption, such as the lack of co
ordination berween the courts and other justice-sector institutions, prevent cor
ruption victims from receiving adequate redress:)·' 

Since 1997, the Tax Adminisrration Service (SAT) has combated tax eva
sion and related acts of corruption, producing encouraging results. Over the 
last five years, there have been 4,056 denunciations that resulted in the removal 
of 1,567 public officials. Moreover, the perception of graft among SAT offi
cials has declined by 55 percent since 2002. However, problems persist, as the 
SAT's chief officer acknowledged at a recent congressional hearing. He said that 
around 70 percent of the SAT's personnel hold positions that are susceptible (0 

corruption and that most problems occur at customs.9~ 
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Allcg.uions of oHicial corruption are rarely investigated or prosecuted with 
out prejudice. The exception has been President Calderon's bold move to tackle 
corruption in the bleral police filrces, the ddilllct PPP and the AFI, as pan 
of his counternarcotics GlmJl.Iign. Since 2007. the government has suspended 
more than 280 ofncers. induding commanders from all 31 states. Investigators 
arrested the former chief of the federal anti- organized crime unit for allegedly 
accepting US$450,000 from drug cartels in return for information and arrestcd 
or fired 31 members of an e/ite MHidrug unit accused of spying for the C.u
te/s. The Mexican medi.l frequently reports on corruption scandals. Ilowever. 
Mexico's stams as one of the most dangerous countries for journalists in the 
Americas. combincd with thc concentration of media outlets in a fcw business 
groups, creates multiple constraints that render inconsistent the medi.l·s useful
ness as a bulwark against corruption."'; 

Mexico Il.ls t;lken important steps to improve access to information. includ
ing the passage of an internationally respected law on the matter in 2002 and 
the creation of an independent body to oversee its implementation. the Federal 
Institute for Access to 'nfl)fmation (lrAI). Citizens h.lVe the right to access 
basic government records,9i and there are eHcctive means to petition govern
ment agencies f<')f public infimnation: the IFAI has dcveloped INFOMEX. an 
online system f()r soliciting information. However, access to inform.uion in the 
executive branch is easier and f;lster than in the legislature and judiciary. where 
requests can take over a year to process."H 

Congress can amend the federal budget. and there is a sep.Hate legislative 
committee and two commissions that prm·ide oversight of public funds. In prac
tice. however. several problems aflect transparency during the budget-making 
process. I~or example. the oversight panels, which are subject to political inter
ference. rarely initiate independent investigations into nn.lIlcial irregularities."" 
Mexico's ranking on the Open Budget Index for 2008 is 54 out of 85. placing 
it in the group of countries that provide "some" information about the budget
making process. I'"' 

The fcderal governmcnt has a legal duty to publicly announce the results 
of procurement decisions and regulations.11l1 However, in practice, important 
inf(lrmation on public spending is not published in a detailed and accurate 
manner, especially with respect to the use of multimillion-dollar trust funds 
known as /ir/ritolllisos.lfl! 

Major procurements require open and competitive bidding. There is also a 
Icgal framework for unsllccessful hiddcrs to instigate an oflicial review of pro
curement decisions. lU I The web-based ompranet system allows public access 
to procurement rules and contracts within a reasonable time period. and the 
infclrmation can he organized by sector, agency, tender number. and date. In
ternational donors, such as the Imcr-American Development Bank (I DB), 
have accepted the use of Compranet for national and international bidding in 
IDB-nnanced projects in Mexico. 1111 Foreign assistance is managcd by the fi)r
eign ministry. or Secreta ria de Reldciones Exreriores (SRE) . Following disastrous 
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Aooding in rile states of Tab as co and Chiapas in 2007, the SRE and the UN 
Disaster Assessment in Mexico established the Information Management Center 
to improve the coordination and monitoring of foreign aid.lfl~ This represents 
an important step toward fairness and proper administration of such assistance. 

RECOMMENDATIONS 

• In order to promote policy conrinuity and encourage accounrability to vot
ers. Mexico should end the ban on immediate reelection oflegislarors. 

• Mexico should rely more on institutional reform than military pressure to 
combat organized crime. The bulk of resources dedicated to the war against 
organized crime should be spent in the civilian sphere, fOCusing on law 
enforcement and the criminal justice system. Penitenriary rdorm should 
combine the construction of new prisons with increased training, vetting, 
and compensation for guards. 

• Police rdorm, regardless of the structure chosen in terms of balance between 
federal , state, and municipal forces, must include extensive background 
checks. human rights training. and regular performance evaluations. 

• The Mexican government should work to establish institutional mecha
nisms of cooperation with both its southern and northern neighbors to 
strengthen border conrrols, including joint projects to modernize and in
crease the efficiency of the cusroms service, an agency critical to stanching 
the Aow of weapons and chemical precursors into Mexico. 

• In order to strengthen protections against human rights abuses as well in
crease military accountability to civilian oversight, trials of military mem
bers accused of violating the rights of civilians should be conducted in 
regular courts. 

• Greater dlorts must be made to protect journalists from intimidation and 
;ntack by organi7Cd crime, starting with dlorts to end impunity for attack
ers. Congress should pass the proposed constitutional amendment to feder
alize crimes against freedom of expression, and greater resources should be 
provided to investigators of crimes against journalists. 
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CAPITAL: Kathmandu 
POPULATION: 27.5 million 
GNI PER CAPITA (ppp): $1,120 

SCORES 

ACCOUNTABILITY AND PUBLIC VOICE: 

CIVIL LIBERTIES: 

RULE OF LAW: 

ANTICORRUPTION AND TRANSPARENCY: 

2006 2010 

2.15 3.76 

2.79 3.69 

2.45 2.85 

2.44 3.13 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

Lok Raj Baral with Raymond Lu 

INTRODUCTION 

Nepal has undergone dramatic changes in recelH years, transitioning from an 
absolute monarchy to a fledgling democratic republic. A series of events in 2006, 
including nationwide popular protests, led to the monarchy's abolition. the pas
sage of a democratically oriented interim constitution. elections for a constitu
ent assembly. and an end to a decade-long Maoist insurgency that resulted in 
the deaths of an estimated 13,000 people. Political parties, journalists, trade 
unions, and civic groups operate with a degree of freedom nearly unimagina
ble at the height of King Gyanendra's centralization of power four years ago. 
Despite such improvements, the future of Nepal's peace process and democracy 
remains highly uncertain . Polarization and intra-elite conflict, the rise of youth 
militias affiliated with political parties, and a new violent insurgency by ethnic 
groups in the south risk unraveling the progress made in recent years. 

Though unified since t 769, Nepal's population remains highly diverse 
along ethnic, religious, and linguistic lines. Political instability has characterized 
the state since 1959, with alternating periods of parliamentary and repressive 
monarchical rule. In 1996, the Communist Party of Nepal (Maoist), an extrem
ist left-wing group partly modeled dfter the Peruvian Shining Path. launched a 
violent campaign to overthrow the monarchy and establish a people's republic. 

Lok Raj Saral is Executive Chairman of the Nepal Center for Contemporary Studies 

(NCCS), Kathmandu. He wa~ I'rofessnr and Chairman of thc Depanment of Politic!1 

Science. Ii-ihhu\'an Univer~ity. :1I1d is a fonner AmhasSJdor of Nepal In India. With more 

than 2() hooks (hoth authored and edited) In his credit, Professor Baral has also puh

li~hed several ankles in Icading n:lliol1:1l and international journals and edited volumL"S. 

Raymond Lu is an analyst at Frel:dom House. 
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At the height of their power, the Maoists controlled large tracts of the coulHry, 
particularly in rural areas. 

Nep.ll's ruling monarchs used the specter of the insurgency (0 tighten con
trol over the political system. Following a bizarre palace incident in 200 I in 
which the crown prince shot and killed the king and nine other members of 
the royal ~;lInily before commining suicide, King Gyanendra acceded to the 
throne. In 2002, he suspended parliament and began appoilHing prime minis
ters by royal decree, while ordering the army (0 intervene against Maoist forces. 
The situ.ltion further deteriorated in 2005, when Gyanendra imposed a state of 
emergency, di~missed p,lrliament, closed media outlets, and arrested thousands 
of political opponents . 

Gyanendra's heavy-handed measures and a rising death toll from the civil 
war prompted an alliance of seven mainstream political parties to sign a 12-point 
agreement with the M,loists in late 2005. The two sides pledged to collectively 
oppose the monarchy ,lIId, ~ollowing its abolition, ~orm an assembly to draft 
a new constitlltion . A series of nationwide protests and strikes in 2006, some 
attra<.ting crowds of up to 300,000, ultimately forced the king to reinstate par
liament and cede his powers. 

I n November 2006, the Seven Party Alliance (SPA) and the Maoists signed 
the Comprehensive Peace AgreemeIH (CPA). ~()fmally ending a decade of fight 
ing. The Maoists were aw,lfded positions within the interim parliament and 
cahinet in exchange ~i)f placi ng their weapons under United Nations supervi
sion and conhning their flghters to cantonments across the coulHry. An interim 
constitlltion promulgated in .lanuary 2007 established a framework ~or the tran
sition govcrnmcnt, while plans were made to hold elections for the Constituent 
Assembly (CA), which eventually took place in April 2008. 

Three sllccessive administrations have governed Nepal since the monarchy 
ceded its power to p;lrliament in 2006. Shorrly after parli,llllenr was reinstated 
that April, the SPA elected Nepali Congress (NC) party president Girija Prasad 
Koirala as prime minister. Koirala was reelected in April 2007 to head a coali
tion government that included representatives from both the SPA and the 
Maoists. An impressive Aurry of legislative activity, as well as partisan bickering, 
occurred under the interim government. Following the April 2008 CA elec
tions, in which they won a plurality of votes, the Maoists ~i.mned a coalition 
government . 

In its early months, the Maoist-led government succeeded in passing a bud
get, holding regular cabinet meetings, and adopting economic policies benefit
ing poor Nep.llese. But it also showed worrisome signs ofa lack ofcommitmenr 
to democratic values, demonstrating intolerance to criticism, a tendency to 

inter~ere in the judiciary, <lnd a reluctance to punish its cadres ~or acts of vio
lence. Following a constitutional crisis and conAict with the Nepalese arm)" 
Maoist Prime Minister Pushpa Kamal Dahal (better known as Prachanda) 
resigned, bringing to power a weak coalition of 22 parties headed by Madhav 
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Kumar Nepal of the Communist Pany of Nepal-Unined Marxist Leninist 
(CPN-UML) . 

Although the A has established thematic drafting committees, reaching 
agreement on a new constitution by the May 20 I 0 deadline appears increas
ingly unlikely. Since the elections, coalition building, partisan bickering, and 
stalemate have generally outweighed effective governance. Meanwhile, inAation 
has grown steadily, while many Nepalese continue to live in desperate poverty: 
one in four live on less than a dollar a day, and 41 percent of the population is 
undernourished. I With entrenched corruption and ongoing impunity for rights 
abuses, many in Nepal have grown increasingly disillusioned with its demo
cr.llic institutions and leading politicians. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

3.76 

4.25 

3.50 

4.00 

3.29 

Since 2005. Nepal has (;Iken important steps toward establishing a government 
b.lsed upon the will of the people. and the space for civic engagement and criti
cal media coverage has expanded dramatically. In a historic vote in May 2008, 
the newly elected CA voted to abolish the monarchy, ending a centuries-old 
institution and establishing Nepal as a secular republic. A political culture of 
exclusionary, back-door decision making among politicians and the trumping 
of partisan over public interests has changed little. however. while nonstate vio
lence against journalists and activists remains high. 

Under the interim constitution, the 601-member CA is charged with draft
ing a new constitlltion and serving as an interim legislature during its 2-year 
mandate. Members were elected in April 2008 through a mixture of propor
tional representation (335 seats) and nrst-past-the-post systems (240); 26 were 
appointed by the cabinet after elections. Although campaign nnance laws place 
limits on expenditures. the pre-election code of conduct placed no restric
tions on donations and the expenditure regulations were largely disregarded. 2 

International and domestic observers described the election as free and fair, 
though the European Union noted that the polls fell short of international stan
d.mls due to restrictions on freedoms of assembly, movement, and expression. 
The reformed Electoral Commission largely performed its duties with transpar
ency and professionalism.'! Despite polling irregularities that led authorities to 

shut down 33 voting stations, observers reported that the vast majority of votes 
were recorded in a credible manner:' 

Nevertheless. widespread violence and intimidation characterized the pre
election months, as paramilitary groups and armed thugs attacked rival parties 
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and obstructed rallies. Over 20 people, including three candidates, were killed. 
While Maoist cadres and Maoist-controlled Young Communist league (YCl) 
activists were responsihle for the bulk of the violence and intimidation, their 
supporters .llso tell victim to attacks. On the day bdore the elections, state para
military police killed six Maoist activists in western Nepal after a clash between 
Maoists and Nepali Congress Party supporters. '; I n a development that surprised 
even the Maoists themselves, the party emerged with 230 of60 I seats, 100 more 
than their closest rival, ddeating the previously dominant NC and CPN-UM L. 
Observers attributed the victory to bctors including voter disenchantment with 
the mainstream parties; the Maoists' charismatic, aggressive-and sometimes 
violent- campaigning; the Maoists' pladorm of promoting equality tor lower 
castes, ethnic minorities, and other excluded groups that comprise a large per
centage of the population; and tears of more violence if the Maoists were mar
ginalized in the CA. 

Although a total of 25 parties gained representation, the Maoist, CPN
UMl, NC, and Madhesi Janadhikar Forum occupy the vast majority of seats. 
Quotas requiring parties to include marginalized groups in their candidate 
lists enabled suhstantiall), increased representation of women and Illinorities
nearly 250 women and Dalits (low-caste Hindus. commonly called "untouch
ables") secured seats. l

• 

Under the interim constitution, the executive is split between a prime min
ister, who heads the government, and the president, whose responsibilities are 
primarily ceremonial. Both are chosen by a majority of the CA. In Jul)' 2008, 
the NC's Ram Baran Yadav was elected president, while a month later Maoist 
leader Prachanda became prime minister at the head of a coalition govern
ment that included the CPN-UML. the Madhesi Jallilllhikar Porum and Nepal 
Sadbhawana p.mies. hoth representing the 'Ierai region. and two other small 
parties. The NC chose to sit in opposition. although the interim constitlltion 
called tor consensus-b.lsed governance until a new charter is written. 

The interim constitlltion provides tor a system of checks and balances. In 
practice. the Maoists' commitment to democratic standards remains an open 
question, with intern.11 debates indicating some continued dedication to estab
lishing a communist "people's republic." Although they have sometimes shown 
more responsiveness to public concerns than other parties, the Maoists have 
also exhibited limited tolerance tor political pluralism, retained parallel gov
ernance structures. and introduced constitutional proposals that would limit 
judicial independence, while their affiliates- primarily the YCl and trade 
unions- have repeatedly used violence against critics. In February 2009, 
the Maoist-led government bypassed the CA to push through an ordinance 
criminalizing ent(lrced disappearances and establishing an investigatory bod)';' 
opposition parties and international rights groups criticized the undemocratic 
process, although the action was aimed at fulfilling a 2007 Supreme Court 
order. Throughout the political landscape, parties have been weakened by inter
nal teuding and alleg.ltions of corruption. Several have established their own 



NEPAL 449 

militant yomh wings and backed the army in its conAict with the administra
tion over civilian control of the military. 

The clash between the Maoists and the Nepalese Army (NA) contributed 
significantly to the dissolution of the Maoist-led government after only nine 
months in office. The dispme illustrates the weakness of institutional checks 
and balances relative to longer-term relationships between political actors. in 
particular. mistrust between the Maoists. other parties. and the increasingly 
politicized NA. In November 2008. the NA defied orders from the Maoist 
defense minister and initiated a recruitment drive to add 3.000 troops to its 
ranks. a move condemned by the UN as a violation of the 2006 peace agree
ment.H In March 2009. the Supreme Court sought to resolve the dispute by 
prohibiting the NA from new recruitment, while allowing the 3,000 soldiers to 

retain their positions. Outraged Maoist cadres organized demonstrations across 
the country and government ministers condemned the ruling. labeling the judi
ciary as "reactionary forces" and a "threat to the ... republican order."q 

In May 2009. Prime Minister Prachanda attempted to dismiss army chief 
Rookmangud Katawal. who had served under the monarchy. over his opposi
tion to integrating Maoist fighters into the NA.'O Katawal refused to leave, and 
the president. overstepping his ostensibly ceremonial role, ordered him to re
main in place. Two parties quit the governing coalition to protest the dismissal 
eHort; left with only a thin majority, Prachanda resigned and was replaced as 
prime minister by the CPN-UML's Madhav Kumar Nepal. However, he headed 
a weak 22-party coalition and faced continued Maoist-led protests and strikes. 

The Public Service Commission has been reconstituted, but Nepal's civil 
service remains filr from politically nemral. Civil service appointments and pro
motions continue to be dominated by traditional patron -client and bureaucrat
politician relationships. In the current political climate, partisan and ideological 
considerations often override merit in personnel decisions." 

In sharp contrast to the king's clampdown on civil society in 2005, the space 
for nongovernmental organizations (NGOs) has expanded rapidly in recent 
years, with thousands ofNGOs operating across the country. Indeed, civil soci
ety groups played an instrumental role in both the protests that contributed to 
Nepal's transition and the battles of procedure and principle that followed. In 
the postelection period. however, their inAuence has waned and some groups 
have been criticized as overly partisan. 12 

The legal environment for NGOs has improved, and in May 2006 the 
government repealed a restrictive November 2005 code of conduct that had 
barred NGOs from work that would "disturb social harmony." Nevertheless, 
civic leaders continue to press for an overhaul of NGO laws. In particular, the 
government-run Social Welfare Council has retained the amhority to monitor 
NGO activities and refuse registration or program proposals, although approval 
is generally granted in practice. 

Violence against political activists and human rights defenders has dropped 
significantly, from a peak of 3,286 targeted in 2006, but remains high by 
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international standards. I I Most threats and attacks ongllldte from nonstate 
actors. including armed Madhesi groups in the Terai region and political par
ties' paramil itary youth wings. particularly the VCL. Civil society groups have 
also f;lced occasional harassment from state authorities.l ,j 

Space for free expression in Nepal has also expanded dramatically since the 
king's departure. and the country is now home to a vibrant press that reports 
on a wide variety of political and social issues. Nevertheless. violence aga inst 
journalists. Maoist intolerance of criticism. and the use of public media to dis
seminate propaganda restrict press freedom. 

The legal environment regulating media activity has improved. In 2006. 
the interim government rescinded a range of repressive laws. These included a 

restrictive 2005 ordinance that banned private radio news broadcasts. as well 
as the Terrorist and Disruptive Activities Ordinance. which had been used to 
imprison journalists. The 2007 interim constitution outlawed prior censorship 
and gu,lranteed the rights of publication. broadcasting •• lIld press. That July and 
August. the government promulgated the Working Journalist Act. which pro
vides reporters with improved conditions and grants them the right to unionize. 
Nevertheless. criminal ddilmation laws remain in place and implementation of 
the new legislation has yet to take full eHeCt. li 

In contrast to the improved legal framework. violence against journalists 
remains a signihcant threat to press freedom. Media workers suHer physical 
attacks. abductions. and assassinations for criticizing politicians and reporting 
on issues such as the Maoist insurgency. human rights violations. and govern
ment corruption. Violence was especially pronounced during the 200S election 
campaign and increased flltther under the Maoist administration as VCL and 
un ion militams. and. to a lesser extent. government security agems. targeted 
journalists critical of the party. In May 2008. Prime Minister Prachanda warned 
that c riticism would no longer be tolerated now that the M.loists had become the 
ruling party,lh Leading private media houses. including Kantipur Publications. 

the APCA House. and the Himal Media House. were subsequently harassed for 
criticizing the Maoists. P 

The Federation of Nepali Journalists reported 342 press freedom viola
tions in 200S.IM The gruesome January 2009 murder of radio journalist Uma 
Singh. the fourth reporter killed since 2006. prompted some to leave the pro
fession. while others reported feeling unsafe displaying press credentials at ral
lies and mass gatherings. The government's bilure to investigate and punish 
attacks against journalists-largely due to the direct links between politicians 
and perpetrators- has filstered a culture of impunity. as well as self-censorship 
among journalists. In February 2009. the International Press Freedom Mission 
to Nepal reported that authorities had yet to convict a single person fi.lr crimes 
against journalists,l" 

The government continues to directly inAuence media content through 
ownership of powerful media houses staHed by progovernment journalists. lO 

These include R.ldio Nepal and Nepal Television, the Raslmiya Samachar Samiti 
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news agency. the GorkIJ(lplltlfl (Nepali) and the Rising Neplll dailies. and other 
maga7.ines produced by the government-owned publisher Gorkhapatra. In 
addition to promoting government policies through these outlets. the Maoists 
also forced private radio stations to broadcast propaganda in 2008 and while 
holding the Ministry of Information portfolio under the interim government.21 

Nevertheless, the growing private media sector. particularly the more than 150 
independent radio stations. has become more popular and effective in shaping 
public opinion. Unhindered internet service has further contributed to the free 
Aow of information. 

CIVIL LIBERTIES 3.69 

PROTECTION FROM STATE TERROR. UNJUSTIFIED IMPRISONMENT. 

AND TORTURE 2.38 

GENDER EQUITY 3.67 

RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 4.00 

FREEDOM OF CONSCIENCE AND BELIEF 4.67 

FREEDOM OF ASSOCIATION AND ASSEMBLY 3.75 

With the end of the insurgency and monarchical rule, the number of rights 
abuses like state abductions and extrajudicial killings has declined dramatically 
in recent years. The interim constitution and subsequent legislative reforms 
improved the legal environment protecting civil liberties, women, and minori
ties. Unfortunately. a lack of political will to prosecute current and past abuses, 
weak policing, and attacks by paramilitary youth groups and ethnic militias 
have resulted in a security situation that remains unstable for many Nepalese. 
Meanwhile, at least 1,300 enforced disappearances from the conAict period 
remain unresolvedY Legal protections against torture fall short of international 
stilndards. and the government has ignored recommendations by the National 
Human Rights Commission (NHRC) that torture be criminalized. Torture 
remains prevalent. particularly as police seek to extract confessions, and civilian 
oversight of the security forces is weak. According to Amnesty International, 
over 1.300 new cases of torture were recorded between April 2006 and the end 
of2008.lJ 

Prison conditions have improved in recent years but continue to fall short 
of international standards. Lack of funding and political will have limited the 
impact of various jail reform commissions. Under the interim constitution, all 
individuals detained by police must be presented before a court within 24 hours 
or be released. though in many cases this does not occur. 

Nepalese from all regions report feeling safer today than during the insur
gency.lI Nevertheless, weak state allthority in maintaining law and order and 
the proliferation of armed groups. particularly in the Terai region, have con
tribllted to high levels of crime and insecurity. Extrajudicial killings. beatings, 
abductions, and extortion by criminal gangs and armed groups continue at a 
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rate of dozens per month . An estim,lted 23 people died and 239 were injured in 
~n bombings across Nep.11 in 2008, mostly in the Terai region. 2~ In pans of the 
Madhesi-dominated region. policing has nearly totally coliapsed. lI' As a result. 
puhlic confidence in law enforcement remains low. 

Although exact figures are un .IVailable, an estimated ';0,000-70,000 Nepalese 
were considered internally displaced peoples (lOPs) as of mid-2009. While 
most were forced to leave their homes during the Maoist insurgency. some 
were dislocated by ethnic tension ,lIld violence in the lerai region since 2007. 
Care for the former has f:lllen under the authority of the Ministry of Peace 
and Reconstruction, while the latter have received little government assistance. 
Many lOPs complained of difficulties registering with the authorities. inad
equate property restitution. and an official policy fiJCusing on those returning 
to their place of origin versus those wishing to senle in their current place of 
residence or elsewhere in Nepal.1' 

Avenues of effective redress for victims of current and past abuses have ex
panded, but impunity remJins the norm. In a positive development, the NHRC 
was reconstituted in August 2007. after the king had curtailed its independence. 
The interim constitution increased the commission's authority, including grant
ing it subpoena-equivalent powers and the right to enter any government oHice 
or detention f;ICility without prior notice. The NHRC, whose members include 
former senior judges and prominent ,ICtivists from a range of backgrounds, has 
emerged as an import,lIlt investigatory body and advocate for victims. In 2008. 
it received over 1,200 compl.lints, investigated over 700 incidents of alleged 
abuse. and sought compensation or disciplinary action from the government 
on behalf of at least 1 \0 victims. 1M Its impact has been limited. however. as few 
of its recommendations for prosecutions have been followed up by the govern
ment. police, and courts. 

The courts, conversely. have provided little recourse for redress. Petitioners 
are often ignored and suHer intimidation. In other instances, police refuse to file 
complaints, fearing reprisals. Members of the NA and police have enjoyed near 
(Otal impunity for abuses committed during the insurgency. when the army was 
responsihle for an estimated 8.377 deaths and 1.234 disappearances.29 Military 
officials claim that 175 personnel have been sanctioned for human rights abuses. 
but details about such internal investigations or the penalties imposed have not 
been published. m For its part, the government has actively sought to shield state 
security f()fces from prosecution. Those responsible for carrying out atrocities 
have generally retained their positions. while some senior officers have been 
promoted despite having overseen human rights violations. \I A 2008 study by 
Iluman Rights Watch found thar "not one member of the security forces or of 
the CPN-M has been held criminally accountable and convicted for killings. 
'disappearances: tOrlure or other abuses by civilian COUrls." 12 

Human trafficking continues on a massive scale. at times with complic
ity fwm state authorities. Experts estimate that nearly 400,000 women and 
girls have been tmflicked to India since 2005 . \I In 2007. the CA passed a bill 
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criminalizing prostitution and trafficking that established a system to rehabili
tate and compensate victims. Enforcement has been weak, however. with state 
agencies citing limited capacity. 

The 2007 interim constitution prohibits discrimination "on grounds of re
ligion, race. caste, tribe, gender, origin, language, or ideological conviction." 
Other recent legislation, along with partial proportional representation in 
elections and party list quotas for women and minorities, has made the new 
political order significantly more inclusive. Women secured 197 seats, nearly 
one-third of the CA. a dramatic increase from the 12 women in the interim par
liament. Ii Minorities were elected in similarly unprecedented numbers, includ
ing 51 Dalits and 77 Madhesis, as well as 22 representatives of economically 
underdeveloped regions. Still. Dalits remain underrepresented relative to their 
size. holding 7 percent of seats but comprising an estimated 20 percent of the 
population; they remain largely excluded from party leadership positions. 15 

Gender equity is enshrined in the interim constitution and specific provi
sions address domestic violence, reproductive health, and parental inheritance. 
Nonetheless. women continue to suner from systematic discrimination in 
Nepal's patriarchal society. lacking access to education, healthcare. and prop
erty ownership. In rural areas, discrimination is further heightened by religious 
customs, rigid caste divisions, and the common practice of child marriage. 

Domestic violence remains prevalent-80 percent of interviewees in a re
cent survey reported being abused by their husbands. 'I> Police investigation and 
prosecution of such cases is rare, and women are instead encouraged to accept 
resolution via informal community justice mechanisms in which bribes and 
dismissive attitudes toward rape and other violence limit the punishment of 
perpetrators. Civic groups have lobbied for passage of a draft 2002 bill impos
ing harsher penalties for domestic violence, but have yet to meet with success. '
In July 2008, the government created a task force to issue recommendations on 
criminalizing domestic violence. Violence against women by state officials also 
continues to be reported. JK Meanwhile, women's rights activists have themselves 
faced violence for advocacy work-according to Amnesty International, since 
2006 at least two female activists were murdered, and 17 women were report
edly threatened with death, rape, or beating if they continued their work.'" 

Discrimination based on ethnicity, caste, and region of origin has been 
a feature of Nepali society for centuries. The country remains dominated by 
male, upper-caste Hindu elites. Dalits face ostracism on a daily basis and are 
systematically denied opportunities to education. healthcare, employment, and 
property ownership,"fl Ethnic minorities have been similarly mdrginalized, such 
as the Madhesis in the south, who comprise an estimated 40 percent of the pop
ulation . Linguistic tensions also exist as Nepali remains the official language, 
though only 47 percent of Nepalese are native speakers." 

The end of the Maoist insurgency and opening of the political system has 
generated an unprecedented degree of political representation for these long
excluded groups. Prior to the 2008 elections, several measures were taken to 
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ensure the rights of Madhesis. Millions were issued citizenship certillcates and 
quotas were instilllted on party lists.'il In February 2008, in an eHort to stem 

violcnce and par.II}'7ing strikes by Madhesi groups, rhe government negotiated 
an agreement with an ethnic alliance guaranreeing a higher level of proportional 
representation . 

The resulting increased representation in the CA has given minority groups 
a greater voice in mainsrream politics. During a period of weak coalitions, 
Madhesi groups have used rhese circumstances to leverage promises for auton
omy, particularly in the Terai region, from the government. After the Maoists 
lett the government in M.IY 2009, Icaders from rhe CPN-UML and NC bro
kered a deal with Madhesi p.lrties, promising (0 renew their commitment to 

greater auronomy in the Terai region in exchange for political support. II 
In the meantime. modest steps have been taken to reverse ye.lrs of discrimi

nation in puhlic sector employment, where M.ldhesis occupy only 5 percent of 
jobs. In August 2007, the government promised to incorporate more Madhesis 
and members of other minorities into the police force. To counter traditional 
Brahmin dominance of the bureaucracy. legislation was p;lssed in August 2007 
reserving 4 C; percent of civil service positions (Ir women and ethnically distinct 
groups, though the political parties representing these groups criticized the per
centage as insufllcient. Implement.ltion of these new policies has been slow. 

Overall, however, the period of national solidarity around eHorts to remove 
the king from power h.ls been followed by increased ethnic tensions and vio
lence. Public perceptions that violence proved an eHective channel for Maoists 

in gaining power have led to a proliferation of armed groups asserting the inter
ests of various communities dnd dem.lllding regional <lutonomy. A a result, 
following the signing of the 2006 peace accord, ethnic strife, strikes, and bomb
ings became a regular occurrence in the sourhern lerai region, with hundreds 
killed or injured. Tensions h<l\'e heen further eX<lcerbated when security fo rces 
have responded (0 peaceful demonstrations with excessive force. 

The parliament ofllcially declared Nepal secular in May 2006, ending cen
turies of idemity as a Ilindu state. II In 2007, freedom of religion W<lS further 
guaranreed in the interim onstitution . Hindus constinHe .Ipproximately 80 
percell( of Nepalese, with the remainder of the population pr.lCticing Buddhism, 
Islam, Christianity, or indigenous religions. For the most parr, authorities al
low religious minorities (0 pm tice their Elith freely. The state rarely interferes 
in religious appointments or the internal .lCrivities of religious organizations. 
However, restriuions on Tihetan Buddhists. including a ti vities ofa purely reli
gious nature, have increased recenrl )', .1 move widely interpreted a an eHon to 
curr), favor w ith the Chinese government. 

The primary threat to religious minorities has come from extremist Hindu 
groups. I n March 2008, a bombing ilt a mosque in the southern ciry of 
Riratnagar ki lied two people ," Also in 2008, armed men .macked a Protestant 
church and shot de.ltI a Catholic priest inside his home in eilstern Nepal . The 
National Defense Army, a militant organization dedicated to restoring Nepal 
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as a Hindu monarchy. claimed responsibility for several a {f;IC ks. In September 
2009. police succeeded in tracking down and arresting the group's leader. Ram 
Prasad Mainali . 

In December 2007 and November 2008. the Supreme Court issued deci
sions favoring equality- including the right to marry- for lesbian. gay. bisexual. 
transsexual, and intersex persons. Ir, The ruling called on the government to form 
a committee to examine passing relevant legislation. Although the committee has 
been formed and the government has reportedly issued identiry cards denoting a 
third gender for sexual minorities. full legislation has yet to be enacted.'" 

A large number of trade unions-many with afliliations to political parties
openlte in Nepal, play an important role in the political landscape. and are gen
erally allowed to filllction freely. The interim constitution guarantees the right 
to strike and bargain collectively. though other labor laws partially restrict strike 
activity. In 2007, the right of civil servants to join unions and bargain collectively 
was restored; it had been suspended in 2005. Inter-union rivalry and violence 
has increased as Maoist-afliliated unions have carried out multiple attacks against 
workers from other organiz.uions. business owners. and media outlets:'8 

freedoms of association and assembly have expanded following the April 
2006 demonstrations that removed the king. Demonstrations and strikes have 
become a regular feature of the political landscape. sometimes bringing the 
country to a standstill. Beginning in May 2009. Maoists organized a nationwide 
protest movement over the failed sacking of army chief Katawal. The demon
strations lasted through the year, included blockades of roads and government 
buildings. and sometimes ended in violence by both protesters and police. 

The authorities generally respect the right to peaceful assembly, but have 
violently suppressed Madhesi and Tibetan protests in recent years. In the after
math of March 2008 protests in Tibet, Tibetans staged large-scale demonstra
tions denouncing human rights abuses by the Chinese authorities. The Nepali 
government responded with a crackdown. arresting at least 8.350 Tibetan dem
onstrators berween March and July 2008. though most were released within 24 
hours. I" Tibetan detainees were reportedly subjected to beatings. torture. and 
sexual assault in custody. and many were threatened with deportation to China. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVil AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 
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3.00 

2.40 
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The judicial system's structure largely mirrors the British legal system and con
sists of 7') district courtS, 16 appellate courts. and the Supreme Court, which 
serves as both a nnal court of appeal and venue for judicial and constitutional 
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review. The interim constitution also established a Constituent Assembly Court 
with jurisdiction over electoral disputes arising from the CA elections. Judges. 
rather than jurie • preside over all proceedings. 

Judicial independence has increased compared to the years when the king 
regularly used the courts to silence critics and cement his authority. Although 
the chief justice .lCknowledged occasional political pressure in July 2008. the 
Supreme Court has asserted its independence in notable ways. taking bold 
stances on controversial disputes in opposition to both the government and op
position parties. Since 2006. the coun has ordered the investigation of enforced 
disappearances from the insurgency period. required the release of Tibetan pro
testers. repealed laws enabling oppressive religious customs. and expanded the 
rights of women and sexual minorities. By contrast, lower level tribunals remain 
poorly resourced and vulnerable to corruption and intimidation. weakening the 
consistent and impartial application of the law. 

In response to the Supreme Coun's decisions. the Maoist-led government 
repeatedly sought to assert greater inAuence over the judiciary, while publicly 
challenging its authority. In April 2008. Prachanda declared that constitutional 
measures endorsed by "popul'lr mandate ... cannot be the subject of any judicial 
deliberation." In October 2008. the Maoist-led government decided to expand 
the Supreme Court by adding two seats. so In December, it attempted to fill 
over three d07.en vacancies in the Supreme Court and appellate courts with pro
Maoist candid.ttes. moves the chief justice criticized as undermining judicial 
i ndependenceY 

Judicial authority has also been undermined by state agencies delaying or 
outright rdilsing to comply with adverse decisions. To date. the government 
has implemented only a small percentage of Supreme Coun policy directives. S2 

Both the Nepalese Army and the People's Liberation Army (PLA) defied a 
Pebruary 2009 interim Supreme Court decision calling f()f suspension of 
recruitment of new cadets;" they have also ignored rulings ordering investiga
tions into past abuses . 

Although the current Supreme Court justices. and to a lesser extent lower 
courts. have been appointed in a largely impartial manner. constitutional experts 
have criticized current procedures as potentially limiting independence due to 

the prime minister's inAuence over the process. The chief justice is appointed 
by the prime minister on the recommendation of the Constitutional Council. 
with four of the council's six members also appointed by the prime minister. 
The chief justice then selects other Supreme Court judges "on the recommen
dation" of the Judicial C ouncil (JC). terminology that leaves vague how bind
ing the JC's advice is. With three of the JC's members directly appointed by 
the prime minister and two appointed by the chief justice. direct and indirect 
executive inAuence is evident. '4 The interim constitution protects Supreme 
Court judges from executive interference and a parliamentary supermajority is 
required for their removal. though protections for lower-level judges are weaker. 
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Though the judiciary is widely perceived as more trustworthy than other 
state instirutions. public f;tith in the impartial administration of justice remains 
low. and most Nepalese acknowledge the inAuence of patronage in the court 
s}'stem .~~ Inadequate salaries and a chronic lack of funding have fueled judicial 
corruption . particularly in the lower courts. The Supreme Court has not re
mained untouched . In March 2007, it was rocked by scandal after a compact 
disk surfaced showing court officials negotiating the terms of a kickback with 
a plaintiff in a property lawsuit.'r, Delays also plague the judiciary, with over 
50.000 cases reportedly backlogged in 2008 at all levels of the judiciary. 57 A re
cent study of judicial rulings cited other shortcomings, including ignored prec
edents, inadequate legal analysis, and unnecessary orders issued. ~ R 

Although the interim constitution guarantees the presumption of inno
cence. in practice, suspects are often presumed guilty and tortured to elicit con
fessions. Inconsistent sentencing. arbitrary arrest, prolonged detention, and 
erratic trial proceedings are hallmarks of the criminal justice system. Access 
to counsel is limited and Maoist cadres have been known to intimidate law
yers and witnesses.~q More positively, authorities began outfitting courtrooms 
in the Kathmandu Valley with closed circuit recording in May 2009 to reduce 
trial irregularities.(~' Though onlcially disbanded following the CPA, Maoist
controlled pdrallel courts continue to operate in some rural districts. Few due 
process protections or opportunities to appeal exist in the processes overseen 
by party cadres, though some experts have remarked on their effectiveness in 
providing prompt and inexpensive dispute resolution.61 

Perhaps the most serious obstacle to the rule of law remains the culture of 
impunity for human rights abusers, wealthy Nepalese, and members of the po
litical elite. Prosecutors are vulnerable to political inAuence, while provisions of 
the Army Act. Police Act, and Public Security Act explicitly grant immunity to 
members of the security forces and civil servants. As such, Maoist leaders. mili
tary personnel, and government onicials who allegedly have been involved in 
severe abuses continue to evade punishment, as do customs officials and border 
police complicit in human trafficking. 

In some cases in which investigations have been initiated, criminal proceed
ings have been halted by executive decree. According to the International Crisis 
Group, "on 23 October 2008 the (Maoist-led) government withdrew 349 crim
inal cases against political party cadres accused of crimes including rape, rob
bery and drug smuggling. 53 of these cases had been registered after the signing 
of the CPA."62 In another egregious incident, authorities in 2006 permitted 
Sitaram Prasain, a businessman accused of embezzling US$4.3 million from his 
own bdnk, to hold a lavish wedding part}' attended by senior ministers despite 
an outstanding warrant for his arrest.61 Although the CPA calls for a truth and 
reconciliation cOlllmission, one has yet to be established . Meanwhile. police 
and judges have used its future creation to justifY the lack of prosecutions for 
abuses from the insurgency period. 
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Security sector reform remains a serious challenge, with commitments to 
merge the Maoist PlA with the NA not yet realized. A 2006 amendment 
to the Army Act formally established civilian control over the armed forces. In 
practice, however, the NA has retained significant autonomy and resisted sub
mitting to civilian oversight. The military has also injected itself into the politi
cal process. submitting proposals to the CA, such as a February 2009 demand 
for a referendum over the country's status as a secular country and a federal 
versus centralized state structure. Although human rights abuses have declined 
since 2006, members of the military continued to harass activists publicizing 
abuses from the insurgency period: in 2007, NA soldiers reportedly made death 
threats against Jitman Basnet, a lawyer who published a book detailing his tor
ture in military custody.(.t 

An estimated 23,000 PlA fighters remain confined in cantonments through
out the country. The UN has supervised weapons storage and screened the for
mer insurgents for eventual entry into the NA and other security agencies, with 
approximately 20,000 receiving approval. The process h.ls been marred, how
ever, by disqualified combatants' refusal to leave cantonments, PlA attempts 
to recruit new soldiers to replace disqualified ones in violation of the CPA, 
and soldiers' venturing outside cantonments, committing acts of violence and 
extortion. In one incident that sparked national outrage, in May 2008, PlA 
soldiers kidnapped, tortured, and then allegedly murdered former Maoist sup
porter and Kathmandu businessman Ram Hari Shrestha. Though the govern
ment vowed to conduct ,In investigation. no one has yet been prosecuted/'~ 

The increased activities of paramilitary youth groups since 2006 have ex
acerbated security problems. With a reported 50,000 active cadres, the YCl is 
the largest/"' Mostly in response to its actions, other political parties have estab
lished militant youth wings, including the CPN-UMl affiliated Youth Force. 
the Terai-based Madhesi Youth Force, and the Nepali Congress's Tarun Dal. In 
2008 and 2009, these groups were responsible for numerous violent acts against 
police, rival party members, and ordinary civilians.67 The authorities have made 
little effort to rein in or punish such violence, though political leaders have rhe
torically sought to distance themselves from the thuggish behavior. 

In a country in which nearly 80 percent of the rural population cultivates 
crops, land is a key asset. Despite its importance and the inclusion of the right to 
property under the interim constitution, protection of property rights remains 
weak, complicated by a rudimentary administration system, unreliable land 
records, poor rule of law, and forcible land seizures by militant groups. During 
the insurgency, Maoists seized thousands of hectares of land, the return of 
which they have repeatedly pledged since 2006. In February 2009, the gov
ernment ensured that properties seized from political leaders in three dozen 
districts were returned to their original owners.6ft Nonetheless, the majority of 
seized land remains under Maoist control or in the possession of filfmers to 
whom it was reallocated, further complicating the situation .c,') A High level 
Land Commission has been established but has yet to pl.IY a significant role in 
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settling land disputes. In a positive development. a pilot technical assistance 
program in Bhaktapur district funded by the Asian Development Bank report
edly improved the speed and quality of deed processing. and plans are in place 
to expand it to other regions.-o 
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The legal framework for combating corruption has undergone important re
cent improvements. The 2006 dissolution of the Royal Commission for Cor
ruption Control. an agency created by the king and used to persecute political 
opponents. was a further step forward. Nevertheless. corruption remains a 
defining feature of Nepal's social landscape. Weak institutions. political insta
bility. and lack of commitment by key stakeholders hamper eHective enforce
ment of new laws. 

As political parties focused on election campaigning. coalition building. and 
responding to ethnic conflict. anticorruption eHorts inevitably slowed in 2008 
and 2009. According to some observers. opportunities for corruption may have 
increased during the transition phase. 71 In 2009. Nepal was ranked I 43rd out 
of 180 nations in Transparency International's Corruption Perceptions Index. a 
decl ine from its 2007 ranking of 131."2 

Bureaucratic red tape. low salaries. and socioeconomic insecurity contribute 
to high levels of petty corruption. Cultural norms such as af110 mallche (empha
sizing ones inner circle) and c!Jfzkari (the offering of gifts ro a patron in exchange 
for f:\Vors) contribute to nepotism and favoritism within the bureaucracy and 
in the provision of public services. The state maintains several dozen public 
enterprises. which are prone to graft. mismanagement. and bloated payrolls. 
No independent agencies regulate these companies and internal auditing proce
dures are often lax. A Ministry of Finance survey of36 public enterprises found 
that in the 2008 fiscal year. 19 had incurred losses. including the Nepali Oil 
Corporation. a deterioration from the previous year. and only 19 had audited 
their accounts.- I Adding to the confusion have been management reshuffles 
amid changing government coalitions. In August 2009. five Maoist-affiliated 
chairs and general managers resigned. citing the change in government.7~ 

The scope and quality of the legal framework tackling corruption in Nepal 
has improved in recent yeilrs. bringing it closer to internationill stilndilrds. The 
2002 Prevention of Corruption Act allows potential punishment of up to ten 
yeilrs' imprisonment should civil servants i1ccept gifts or favors in their official 
cilpacity. Expanding on this legislation are the 2007 Public Procurement Act 
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and the Good Governance Act. which established new reguhttions for transp,lr
ency in civil service hiring. manda£Ory public hearings. prevention of conAicts 
of interest. and the creation of ministerial good governance units : ' The 2007 
Banking OHence and Punishment Act prescribes harsh penalties f()r bank
related fraud or large loan ddilUlts. The 2008 Money Laundering Prevention 
Act requires fin,lIlcial institutions £0 maintain diligent transaction re<.ords and 
imposes one £0 four years' imprisonment fin money laundering. 

Though improved since 2005. enforcement of such laws remains incon
sistent at best. and senior officials are rarely convicted for violations. Under 
the interim constitution. the Commission fi)r the Investigation of Abuse of 
Authority (CIAA) serves .IS the nation's chief anticorruption agency. wielding 
ombudsman. investig,ltive. and prosecutorial powers. Despite the ~IAA's power 
to launch investigations and collect evidence. it turns over its results to the less 
independent prosecutor's offi<.e. which pleads relevant cases bdore the Special 
Court. ,I tribunal created in 2002 to handle corruption cases. In practice. this 
dependence on government attorneys ftn convictions has hindered the impact 
of the CIAA's investigations. 

Although the J AA has ,Iggressively pursued cases against senior politicians 
without regard to their political affiliation. few such cases have resulted in con
viction . According to one estimate. of 63 high-proflle cases of possession of 
disproportionate property. the CIAA had won only seven as of July 2009. By 
contrast. its success rate in prosecutions of lower officials and administrative 
irregularities is estimated at 7') to 80 percent. Experts and CIAA commissioners 
have attributed the discrepancy to a lack of commitment to fighting corruption 
within the auorney general's office and the Special Court. alleging that the for
mer has been slack in pleading high-level cases before the court. while the latter 
has tended to acquit senior officials on technicalities.-(, 

The CIAA's authority is limited in other ways. Interim constitution pro
visions calling for an expanded mandate to cover the army and judiciary 
have yet to be implemented. and the priv,lte sector is outside its jurisdiction. 
Consequently. less than half of all instances of corruption are estimated to filII 
under the agency's purview. Moreover. a short'lge of commissioners since 2006 
h'ls further we,lkened its capacity. ollectively. these factors have contributed to 
a decline of public trust in the commission . 

Other agencies are tasked with combating corruption in specific sectors: the 
Auditor General and the Public Accounts Committee monitor state spending 
and flnancial reports. and the newly created Public Procurement Monitoring 
Office (PPMO) oversees government purchases and contracts. The National 
Vigilance Center (NYC) audits income and asset reports for irregularities. 
Under the Prevention of Corruption Act. public servants are required to declare 
their property assets and the CIAA has occasionally taken action against those 
who have not."""' As a whole. however. the asset-monitoring system is incom
plete. and NYC asset d.na are not open to public scrutiny or independent 
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verification. In addition, officials accused of corruption often manage to attain 
high-level government positions. AldlOugh the Prevention of Corruption Act 
prohibits individuals implicated in corruption from holding office, the Election 
Commission and Special Court turned a blind eye to nepotism and graft among 
the main political parties and their candidates.-s 

Tax administration and transparency have improved modesdy and in 2009 
the government announced a new initiative to promote tax compliance.-? 
Nonetheless, the system remains prone to inefficiency and corruption, with 
businesses often subject to unpredictable and costly taxes as well as extortion by 
the YCl and other militia groups. Victims of such corruption have few avenues 
for eHective redress. The NVC has processed hundreds of citizen complaints 
in recent years. RII Its dlectiveness is limited, however, as it only possesses the 
authority to forward nonbinding recommendations to other institutions. 

There is wide coverage of corruption in the media. including among 5,500 
community radio clubs created as part of a local NGO initiative.BI Journalists 
have reported extensively on the CIAA's investigations and allegations of graft, 
bribery, and embezzlement in government; recent stories include a raid of the 
pol ice headquarters due to suspicion of financial irregularities in the purchase 
of jacketsR1 and charges that the Nepali Oil Corporation embezzled US$4.5 
million in a land deal.R.1 Although anticorruption activists and whistleblowers 
are freer today than under the royal regime. the authorities rarely take action 
to protect them. despite threats from political parties and their militant youth 
wings. Whistleblower provisions in the 2007 Right to Information Act are 
rarely enforced. The government has taken few steps to combat corruption in 
the education sector, where irregular fees and payments to teachers or manage
ment committees are the most common forms. 

The 2007 Right to Information Act grants citizens the right to access the 
records of government institutions. political parties, and state-funded NGOs. 
Citizens can access most information concerning investigations by anticor
ruption agencies. legislative processes, and court decisions. Nevertheless, some 
international advocacy groups decried exceptions for national security and 
criminal investigations as overly broad.B.1 

The budget-making process has improved in recent years, with Nepal re
ceiving a score of 43 on the 2008 Open Budget Index, compared to 36 in 
2006.85 It has become more inclusive and open to exhaustive legislative debate. 
Accounting of expenditures, however, is riddled with irregularities. The Auditor 
General now publ ishes annual reports of tax revenue and government accounts, 
an improvement over the 2002-05 period, when such records were concealed 
from the public.SI> However. the reports are often incomplete, making compari
sons between what was budgeted and what was spent difficult.a-

The 2007 Public Procurement Act requires competitive, open bidding for 
major contracts and empowers the. PPMO to oversee the process. Since its in
ception, the rPMO has taken modest steps to reduce graft. In November 2007, 
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the Supreme Court also ordered the Nepal Airlines Corpordtion to cdncel a 
US$6.3 million contract with a Beijing maintenance company. citing its failure 
(0 undergo a competitive bidding process."H Still. enforcement remains irregular. 

Service delivery remains poorly monitored and characterized by off .. 
budget allocations and spending. Although foreign aid make up nearly 70 
percent of the development budget. it has yet to translate into improved ser
vices for m.IIlY Nepalis due (0 corruption. procedural delays and low state 
capacity.~') In one case in 2008. IOCi.1 media reported that of "30 sacks of 
rice and three sacks of clothes sent for distribution among Aood victims in 
LllIkahi and Bhokraha, only 20 containing rice and one with clothes reached 
the aHetted spot."')1) 

RECOMMENDATIONS 
• Ensure that the constitution drafted by the Constituent Assembly provides 

for democratic institutions, judicial independence. and the protection of 
funddlllemal rights. 

• Act on recommendations by the National Human Rights om mission fllr 
prosecutions. particularly in cases involving crimes against journalists and 
human rights defenders. 

• End the culture of impunity by passing into legislation drafi: bills on disap
pearances and the establishment of a truth and reconciliation commissiol1 
following consultations with all relevant stakeholders. 

• Demilitarize all political panies' youth wings and hold political leaders 
accountable fi:Jf systematic violence cOlllmitted by affiliated organizations. 

• Revitalize implementation of the Comprehensive Peace Agreement such 
that both the Nepalese Army and Maoist forces adhere to commitments 
reg;lfding civilian control, demobilization, and integration of forces . 

• Expand the authority of the Commission flU the Investigation of Abuse of 
Authority (CIAA) as called for in the interim constitution. appoint a flill 
complement of commissioners. and ensure that prosecutors possess suffi
cient political autonomy to pursue convictions based on evidence gathered 
by the CIAA. particularly against senior officials. 
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DavidR.Dye 

INTRODUCTION 

NICARAGUA 

CAPITAL: Managua 
POPULATION: S.7 million 
GNI PER CAPITA (ppp): $2,620 

SCORES 

ACCOUNTABIlITY AND PUBLIC VOICE: 

CIVIL LIBERTIES: 

RULE OF LAW: 

ANTICORRUPTION AND TRANSPARENCY: 

2006 2010 

4.44 3.31 

4.13 3.86 

3.61 3.43 

3.67 3.21 

(scores are based on a scale of 0 to 7, with 0 representing weakest 
and 7 representing strongest performance) 

The election of Daniel Ortega as president in November 2006 has launched 
Nicaragua on a path of mdical change. as the leader of the left-wing Sandinista 
National Liberation Front (FSLN) seeks to install a variant of the authoritarian 
popular democracy he headed in the 1 980s. This transformation has seriously 
compromised the country's fragile electoral democracy, which had managed to 
survive, but did not set down strong roots, during the 16 years since Violeta 
Chamorro ousted the Sandinistas from power in a 1990 election. The pros
pects for free elections in the future and the rights of regime opponents to 
political organization, assembly, and mobilization are particularly imperiled. 
Ortega resorted to A.lgrant fraud when he was unable to win the November 
2008 municipal elections f;lirly, signaling his willingness to subvert democratic 
values in his eHorts to retain power. 

Originally the coordinator of the Sandinistas' revolutionary junta, Ortega 
settled in as the undisputed leader of the party after its defeat in the 1990 elec
tions. The FSLN failed to remake itself as a democratic party of the left during 
the subsequent decade. preferring to use confrontational tactics to defend the 
interests ofits constituents against the "neoliberal" policies of successive postwar 
governments. When this strategy lost steam at the end of the 1990s. Ortega 
resorted to penetration and corruption of state institutions through high-level 
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politi~al deal-making as a way to promote his interests. with a growing focus on 
regaining the presidency. The eHort wa aided by the fililure of the Chamorro 
adminislration and the Liheral Constitutionalist Party-led governments that 
suc~eeded it to strengthen democratic in tittltions or mitigate the discontent 
caused by massive poverty and economic inequality. 

After his 2006 election. Ortega aligned Nicar.lgua with the ideological if 
not the policy framework of Venezuelan president Hugo Ch,ivez's "Bolivarian 
revolution." With the assistance of hi wife. Rosario Murillo. Ortega has sought 
to rdilshion the .~SLN as an instrument of political control by creating so-called 
Citizen Power Councils ( PCs). designed in theory to provide a direct link 
hetween the president ,Ind the citizens. In the process he has ridden roughshod 

over existing institurions of municip.11 autonomy and citizen participation. 
m.lrginalizing civil society organizations that oppose his government and chan
neling resources (0 his supporters . 

Because the rSLN holds only 38 of the National Assemhly's 91 seats. 
Ortega has so f:lr relied on an inft}fln.11 alliance with former president Arnoldo 
Alem;in. leader of the Liberal Constitutionalist Party (PLC). to pass legislation. 
These two le.lders. known as the ctludillos (strongmen) of Nicaraguan politics, 
scaled political p.lCts in 2000 and 2004 that divided up power in various state 
institutions and fostered intense corruption. as evidenced by Aleman's convic
tion on graft charges in 2003.1 More recently, they have discussed rdorms to 
the 1987 constitution that would permit presidents to serve consecutive terms 
and change the system of government (0 a J;rench-style semipresidential regime. 
However, Ortega's drive for complete power may ultimately abort these changes 
and undermine the power-sharing arrangement with the PLe. which is seeking 
guarantees that free and filir elections will be held in November 20 II. 

Alongside the traditional, c1ientelist forces represented by the FSLN and 
PLC, modern opposition parties have gained a foothold in recent years despite 
harassment from the election authority. The right-leaning Vamos con Eduardo 
(VCE) movement. headed by fi.mller PLC member Eduardo Montealegre. 
ftlsed with the Liberal Independent Party (PU) in early 2009 in order to Ilave a 
party hanner under which it could run in 20 II. On the other side of the spec
trum, the Sandinista Renewal Movement (MRS). whose most prominent leader 
is Edmundo .huquin, represents a moderate, social democratic alternative to the 
ruling Sandinistas but currenrly lacks legal status. 

Persistent autllOrirarian tendencies and governance problems have impeded 
Nicaragua's economic progress. It remains the Wesrern Ilemisphere's second 
poorest cOllntry, with a per capita income of just US$I .023 in 2007.! Though 
the percentage of Nicaraguans who are poor is stagnant. their absolute numbers 
are rising, and the distribution of national income is severely skewed. 1 he Ortega 
administration has tried to combat t11ese trends by expanding access to health and 
education as well .IS through novel programs called Zero Hunger and Zero Usury. 
but adverse economic conditions have so br overwhelmed its eHorts. Coupled 
with the weaknesses ill the political system, these severe social deficits It.we created 
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a siru;\tion in which most citizens, though aware that they are entitled to certain 
righrs, lack the necessary resources to assert and defend them. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

3.31 

3.25 

2.00 

4.00 

4.00 

The 2000 pacr between Alemiin and Ortega had the eflect of complerely politi 
cizing rhe Supreme Electoral Council (CSE), puuing it firmly under the control 
of the FSLN and the PLC. I n the wake of the pact, public trust in the fairness 
of elections slowly declined as incidents of localized fraud cropped up. Ortega 
won the presidency in 2006 with only 38 percent of the vote, thanks to a rule 
adopted in 2000 that allows a candidate to secure a first-round victory with 
.IS little as 35 percent of the bailors so long as he has at least a five-point lead 
over his nearest challenger. The Liheral vote was split almost evenly between 
Montealegre. who took 28 percent as the candidate of the Nicaraguan Liberal 
Alliance (ALN). and the PLC's Jose Rizo. who won 27 percent. Although 
campaigning was vigorous and the national -level outcome was unquestioned. 
observers denounced localized fraud in the lightly populated North Atlantic 
Autonomous Region (RAAN) in the aftermath of the voting. 

The FSLN subsequently accumulated more power in the electoral author
ity. leaving all other parties, including the PLC, vulnerable to manipulation 
and fraud . Public confidence in the electoral system plummeted. except among 
S,lIldinistas. ,.fier the FSLN ostensibly swept 105 of the 146 municipalities 
at stake in the November 2008 local elections. Charging that a massive fraud 
had been comrniued. the opposition Liberal coalition. composed of the PLC 
and Montealegre's VCE. claimed to have won in 81 municipalities. including 
Managua. 

During the election process. the CSE had arbitrarily annulled the legal 
standing of two other pimies. the MRS and the Conservative Party (PC). based 
on supposed violations of inrernal party rules. It also refused to recognize cred
ible domestic or international election monitors on the grounds that their orga
nizations were biased against the Ortega government and the CSE itself. The 
contest was also marked by the first significant electoral violence since 1990. In 
the months prior to election day. Sandinista militants forcibly disrupted protests 
by the MRS. including a rally in mid-September in Leon that led to violence. 
Although the Liberals were allowed to operate freely. their lack of funds made 
for a lackluster campaign. There was serious intimidation of voters on election 
day, and opposition poll watchers were forcibly excluded from polling stations 
before the votes were counted. Moreover, civil society groups alleged that voting 
sites in opposition strongholds were closed early, and that ballots from those 
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stations were improperly annulled even ilS blank votes were marked in filvor 
of FSLN candidates. I Violence swelled as club-wielding Sandinista militants 
confronted opposition protesters on the streets of various cities and towns in 
the weeks after the voting. I 

The electoral law (L.aw 331) spawned hy the 2000 pact imposes some of 
Latin America's stiHest requirements fllr the registration of political p,mies and 
coalitions. P.lrties must maintain structures in all 153 municip.llities and pres
ent candidates in every election to preserve their legal st;lnding. Moreover. l;lCk 
of clarity in the law allows the CSE to arbitrarily exclude or include political 
parties, and f;lCilitates the manipulation of vote results. Among other shortcom
ings. the law does not require the CSE to publish full election results broken 
down by polling place; consequently. sign incant portions of the vote counts in 
both the 2006 presidential ballot and the 2008 municipal contest have never 
been reported. 

Campaign nnance rules are weak, allowing economically powerful actors 
to exert undue political inAuence. Although the law provides signincant public 
funding for party campaigns. it imposes no restrictions on campaign media 
spending. Rules for the disclosure of campaign donors are imprecise, and en
forcement is lax and subject to political manipulation.~ 

Since reaching their 2000 agreement, the FSLN and PL.C have used their 
control over the National Assembly to colonize and subordinate other branches 
and agencies of government. Their successful appointment of representatives 
to the Supreme Court gave rise to party benches in the body that took their 
orders direc tly from Alem;in and Ortega. In 2009, these parties continued to 
control the judiciary, the comptroller's of nee, the attorney general's oHlce, ami 
the ombudsman's ofnce, politicizing each and fostering corruption through the 
resulting lack of checks and balances. In early 2009, the two caudillos were 
expected to negotiate constitutional rdiJrlllS that would introduce a semipresi
dential system, in which executive power is shared between the president and 
a prime minister responsible to the legislature. However. Ortega dropped this 
idea in July, preferring to focus on a change that would permit him to serve a 
second consecutive term as president. 

Ortega's strongman governing style has greatly reduced the ability of any 
social or economic group to influence public policy, which is dominated by 
close associates of the president and his wife. Making liberal use of tax and cus
toms regulations, Ortega has curbed the extensive inAuence exerted by domes
tic bankers ami other major entrepreneurs over economic decisions under his 
predecessor. Enrique Bola iios. Pully a third of the (!.Idona I budget is nnanced 
by foreign aid. and multil,lteral institutions and traditional bilateral donors 
still enjoy some inAuence over government policy. However. this has waned as 
Ortega h.ls come to rely on assistance from Venezuela, which does not attach 
the transparency and other requirements imposed by traditional donors. 

Ortega h.ls .llso vitiated a 2003 civil service law that requires the recruit
ment and promotion of public servants to be based on merit. He ousted several 
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thousand public oHicials upon taking office, distributing the jobs to FSLN sup
porters. The resulting loss of expertise has hobbled the government ever since. 
There are frequent reports that those seeking government jobs must present 
letters of recommendation from neighborhood CPCs, an abuse reminiscent of 
the revolutionary period. 

The National Assembly continues to grant legal status to new civil associa
tions, including churches, without major restrictions. Under Ortega, however, 
civil society has been eHectively bifurcated into progovernment and antigovern
ment segments. Under the supervision of Rosario Murillo. the presidency goes 
through the motions of consulting Sandinista union and popular organizations 
concerning some social and economic matters. Meanwhile, it stonewalls all at
tempts by civil society groups it defines as opponents. preventing them from 
exerting even minimal inAuence over public aflairs. At the local level, the FSLN 
has also attempted to organize CPCs as privileged channels for citizens to have 
their voices heard. However, the unelected councils have failed to attract the 
support of non-Sandinistas and exclude people of other political persuasions. 
while usurping the functions of local officials and committees. l

• 

Under Bolanos, civil society organizations were notably free from state in
terference. However. during 2007-08. select nongovernmental organizations 
(NGOs). both domestic and foreign, faced increasing harassment from the tax 
authorities. the governance ministry, and the attorney general (Public Ministry). 
This trend culminated in October 2008, when the attorney general raided the 
offices of the Center of Investigation and Communication (CINCO) and the 
Autonomolls Women's Movement (MAM) without a court order, alleging that 
the two groups had illegally channeled funds from international sources to po
litical purposes.' After an international outcry, in January 2009 the attorney 
general refrained from bringing charges against the organizations, but the threat 
of intervention by the governance ministry hangs over their heads. The govern
ment has investigated the activities of more than a dozen other organizations. 
including Oxfam Great Britain. for the same supposed reason. 

By mid-2009. the foreign ministry was preparing a manual to regulate the 
activities of international NGOs, bur it later backed ofT amid donor concerns. 
The authorities also appear to have foregone changes in the statutes governing 
local NGOs, perhaps deeming pressures on their funding sources to be a suf
ficient means of control. Still. government supporters continued to routinely 
disrupt marches and protest actions by opposition civil society groups, notably 
the Civil Coordinator. an umbrella organization for Nicaraguan NGOs. 

Alone among the four post-1990 governments. the Bolanos administra
tion accorded the constitutionally-mandated National Economic and Social 
Planning Council (Con pes) a modest, although intermittent, consultative role. 
In November 2007. Ortega announced a major restructuring of Conpes by 
decree, with the ostensible aim of packing the body with sympathetic social 
organizations and especially representatives of municipal CPCS.R However, the 
restructuring h.ls not been eHected. with the result that an entity previously 
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active in advising the government on budgetary matters and anripoverty strat
egy has become moribund. leaving civil society as a whole without org,lI1ized 
access to high -level policYl1laking. 

In conrrast to the Bolaiios administration. which genemlly respected free
dom of the press and media. the Ortega government has shown unremitting 
hostility toward major media organizations it identifies as its critics. especially 
those it links to the "oligarchy. "'I Although the principal medi.l outlets- televi
sion's Channel 2 and the newspaper La Prt'1lSa~.He held by upper-class fami
lies that were historically opposed to the Sandinistas, evidence of a concerted 
policy intended to sabotage the current government is lacking. I nitially, Ortega 
expressed his hostility mainly through verbal abuse and restrictions on covering 
oHicial events .1Ild activities. The government rook more extreme measures amid 
the political conflicts of late 2008. allegedly induding the jamming of several 
opposition radio stations. In the violent aftermath of the disputed municipal 
elections. ~SLN sympathizers reportedly destroyed equipment at Radio Dado. 
a local station in Leon cit)'. 

Government advertisements. which carry considerable weight in the overall 
ad market. are allocated almost exclusively to progovernment omlets. Other 
media have criticized this as an un.air attempt to manipulate their reporting. 
Some charge privately that the government also uses the renewal of radio and 
television licenses as means of pressure. In ./uly 2009, the telecommunications 
regulator cancelled the license of Radio Ley, a local station owned by a staunch 
critic of the FSLN. While the government owns Radio Nicaragua and the offi
cial gazette. it docs not control any medi,1 distribution networks or printing 
.:lcilities. However. it is believed to hllld television's Channel 4, controlled by 
the Ortega tllnily, along with radio stations linked to the FSLN and a weekly 
online newsp,lper called E119. All these outlets skew their coverage strongly in 
.;lVor of the government. 

For the first time since 1990, judicial harassment of the media has become 
a thre.H. In April 2008, <I Sandinist<l judge convicted the editor in chief and one 
of the owners of La Prmsil on a spuriolls slander charge. ostensibly brought by 
CPC representatives. III Threats to repeat this abuse have occurred sporadically. 
The eruption of political conflict in the streets since 2008 has also made jour
nalists the targets of physical att<lck. including destruction of their equipment. 
Although violent incidents <limed at squelching political opposition have mainly 
aHected independent journalists, progovernmenr reporters have on occasion suf· 
fered injury in dashes with opposition protesters. There have been no new assas
sinations of llledi:1 workers since 2005, but the judicial system's previous leniency 
toward the killers of two journalists has aroused concern about impunity. Such 
concern extends to the nonlethal attacks on journalists noted above, none of 
which have been properly investigated. 

Membership in the College of Journalists, approved by the N.ltional As
sembly in 2003. is supposedly required to pr<lctice the pro.ession. presenting 
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a latent threat to press freedom. In elections held in early 2009, the govern
ment reportedly packed the body with its supporters, reviving fears that the col
lege could work to infringe journalistic freedom. I I The younger generation of 
Nicaraguan journalists has largely ignored the college and has so far suHered no 
repercussions. However, a reform proposed in August 2009 threatened to make 
membership genuinely obligatory. Like its predecessors, the Ortega administra
tion does not interfere with access to or communications over the internet. 

CIVIL LIBERTIES 3.86 

PROTECTION FROM STATE TERROR. UNJUSTIFIED IMPRISONMENT. 

AND TORTURE 3.63 

GENDER EQUITY 3.00 

RIGHTS OF ETHNIC . RELIGIOUS. AND OTHER DISTINCT GROUPS 2.25 

FREEDOM OF CONSCIENCE AND BELIEF 6.67 

FREEDOM OF ASSOCIATION AND ASSEMBLY 3.75 

No state-sponsored murders or politically motivated disappearances have been 
recorded since the early 1990s. Similarly, arbitrary detentions of government 
opponents, banned by Article 33 of the 1987 constitution, are uncommon. 
However. a Roman Catholic missionary, Alberto Boschi, was arrested in mid-
2008 and later convicted of inciting violence during a political disturbance, a 
charge local human rights groups deemed spurious. Boschi is currently outside 
the country awaiting an opportunity to return. 

In 2007- 08, members of the National Police were alleged to ha\'e commit
ted unlawful killings. The most important case occurred at EI Encanto ranch 
in the South Atlantic Autonomous Region (RAAS) in May 2008, when mem
bers of a police and military patrol opened nre. killing three workers who con
fronted them with shotguns. 12 Human rights groups strongly questioned the 
actions of the authorities, but a local court acquitted the three accused ofncers. 
Convictions have been obtained in several other deadly instances of security 
force brutality in recent years. I , As in the past, denunciations of physical abuse 
and degrading treatment against civilians were frequent in relation to the size of 
the police force. which consists of just over 9,000 oHlcers. Between September 
2007 and August 2008, the internal aHairs division of the police inspector
ate investigated 2,044 complaints against more than 3,200 personnel; of these, 
895 received some sort of sanction, and 210 were dishonorably discharged. 14 

However, it is not clear how many were remanded to the courts for processing. 
In general, few court verdicts have been issued against police personnel in recent 
years, suggesting a signincant level of impunity. 

While the police inspectorate continues to impose some discipline on per
sonnel who abuse civilians, recent events have called into question the ability 
of the police to protect opposition parties and civil society organizations from 
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physic;tl attack in the streets. Such groups attempted in late 2008 and early 
2009 to mOllnt protest marches. and the police visibly declined to intervene 
when government supporters engaged in low-level violence and intimidation. 
This passive behavior reportedly stemmed from direct presidential orders. 

The human rights ombudsman has also grown we;tker as a barrier against 
abuses by the security forces. Pact-making between Ortega and Aleman sub
jected this entity to politiGll cumrol in late 2004. and its once-substantial cred
ibility and eHectiveness have declined enormously. In 2008. ombudsman Omar 
Cabezas. a Sandinista. displayed blatant bias against opposition ~orces. pub
licly descrihing their attempts to protest the denial of their political rights as 
"provocations" against the Ortega government. Though annual reports of the 
ombudsman's omce continue to record hundreds of denunciations of abuses by 
the National Police and prison oHlcials. they do not det.til what action the 0111-

budsman took in response. 1<; 

With the 2002 criminal procedure code fully in ~orce. instances of long
term detention without trial have waned. though they are still.1 problem on the 
Atlantic CO.ISt. Police holding cells. where short-term detainees ;lre routinely 
held in wretched conditions during their trials. are grossly overcrowded. With 
6.70) inmates in 2007. the prison system was running well above its capacity 
of 5.446. Food rations are clearly inadet)uate for even minimum nutrition. and 
medical care and drugs are sorely lacking. Prison guards. who receive human 
rights training from international donors and the Nicaraguan Human Rights 
Center (CENIDI-f). are iudged to treat prisoners reasonahly well. The position 
of a special procurator ~or prisons was created in 2006. However. the Ortega 
government has on occasion denied independent human rights groups and even 
the ombudsman access to prisons to monitor conditions. CENIDH reported 
prison riots in several bcilities during 2006-07. due either to poor conditions 
or to anger over detention without trial. Violence among rival prison gangs is 
an aggravating ~actor.I(. 

Protection against abuse by nonstate actors is weak. Corruption in the judi
cial system h.ls fostered impunity in a significant number of drug-related trials. 
increasing ~ear in the population and making control of the drug trade more dif. 
ficult. Ilowever. on the highly vulnerable Atlantic Coast, more eHective polic
ing in recent years has reduced drug traffickers' ahility to intimidate judicial 
personnel. Though ~;tr less developed than in other Central American countries. 
juvenile gangs (pal/dill,lS) cause pervasive insecurity in poor neighborhoods in 
Managua. wltere they are linked to narcotics distribution . Since 2003, police 
eHorts to organize vigilance by local residents and civil society activists' work 
with yolltMil1 oHenders have curbed the gangs in certain areas of the capital. 
Due to the country's lower incidence of drug trafficking and youth gangs, the 
murder rate in Nicaragua is well below that of most of its neighbors. but overall 
crime mtes are similar and other violent crimes are rapidly increasing. 

The constitution bans discrimination based on gender. ethnic origin. 
and nationality, though not sexual orientation. Although legal bases ~or 
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discrimin,uion suits exist in the new penal code approved in November 2007 
and the Equal Rights and Opportunities law passed by the legislature in 
February 2008, such actions are rare. Women and children are very poorly 
protected ;lgainst sexual abuse and domestic violence, which is endemic. In 
recent years, the Institute of Forensic Medicine has recorded more than 10,000 
cases of domestic violence annually. half of them spousal abuse. National Police 
chief Aminta Granera has augmented her torce's training to deal with such vio
lence, which is handled in the first instance by its women's commissariats. The 
Nicaraguan Human Rights Center has criticized the insensitivity often shown 
to victims, however, arguing that it amounts to "re-victimization ."17 Beyond 
the initial conract, the government does little to help, and civil society orga
nizations run most centers tor battered women . Despite the fact that the new 
penal code identifies intrafamily violence as a crime, prosecutions tor domes
tic and sexual abuse remain rare. 

The Ortega administration has supported some initiatives designed to 
combat and compensate tor discrimination against women, including the Zero 
Hunger and Zero Usury programs mentioned above, whose beneficiaries are 
mostly female. The Equal Rights and Opportunities Law gives some teeth to 
constitutional provisions banning discrimination, imposing modest fines on 
oHidals who Rout its precepts. 1ft However, human rights groups allege that the 
law is not being enforced. and that discrimination against women in hiring and 
wages remains very strong. Sexual harassment is also known to be a frequent 
problem in the workplace, and little is done to stop it. Although the new legis
lation may eventually bring some benefits. it is currently overshadowed by the 
ban on therapeutic abortions. passed by the assembly in 2006 with FSLN sup
port. Women's organizations charge that this prohibition, incorporated into the 
2007 penal code. has led to dozens of preventable deaths . '~) 

The new penal code outlaws human trafficking. The organized trafficking 
of young Nicaraguan women to work as prostitutes in other Central American 
countries and Mexico appears to be increasing. Both the women's commiss<uiats 
and a national coalition of antitrafficking groups have done educational work 
in high schools on the problem. Although government drofts to stop the trade 
are limited in scope, prosecutors have obtained convictions agJillst a handful 
of traffickers. 

The human and civil rights of minority religious groups. mainly evangelical 
Protestants, are respected without limitation. However, the full exercise of rights 
by the ethnic minorities of tile Atlantic Coast (Miskito. Mayangn:l, Creole, 
Garifun3, and Rama) is a distant prospect, particularly in light of the very weak 
fiscal base of the regional governments. Although committed to social improve
ments, the Ortega government, like its predecessors, has also sidelined local 
participation in the planning of regional development. An unacknowledged 
r.lCism complicates the problem; in early 2009, a Managua discotheque rdused 
to allow entry by black people from the southern Atlantic Coast, raising a storm 
of protesr. 2t1 On the positive side, pursuant to a law passed ill '993, indigenous 
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children rcceive education in their native tongues through the third grade, and 
in the RAAS most judges are now bilingual in Creole ;lIld Sp.lIlish. 

The 1987 AutonolllY Statute, together with existing electoral legisla
tion, mandates some rcpresentation for the Atlantic oast minorities on the 
autonomous regional councils by requiring that indigenous candidates head 
the election lists in ccrtain districts. Tokenism has prevailed in implementing 
this provision, however, as the FSLN and PLC dominate the political scene in 
these .trcas; the Miskito-based Yatama party in the RAAN is the only sizable 
ethnically-hased Ii.)rce. With migration from the Pacific Coast constantly alter
ing the ethnic balance to the detriment of the indigenous residents, there have 
been periodic calls lor changes in the existing scheme of political representation 
to empower indigenous groups, but no action has been taken . In 2003, the 
National Assembly p.lssed a law providing lor the demarcation and titling of 
indigenous 1'"11lllOldings to stop land invasions by mestizos. But the slow prog
ress in the law's implementation has not stemmed the tide of encroachment. 
and land-hascd ethnic tensions simmer. 1ensions also rose f(}lIowing the devas
tation of Hurricane Felix in 2007. which wiped out infrastructure ;lIld crops lor 
tens of thousands ofRAAN residents. In 2009. a group of activists known as the 
Council of Miskito Elders ded,lred that the entire RAAN and RAAS zones were 
seceding from Nicaragua. Though lew regional or national authorities took the 
threat seriously, it highlighted the depth of discontent in the region . 

A 1998 law enjoins the governmcnt to take positive steps to assist people 
with disabilities. estimated to number more than 500.000 as parr of the legacy 
of civil war. Bur asidc from occasional public relations eHorts. there are no gov
ernment programs on this issue, and civil society provides the little help th.1t 
is available. As is the case with women and indigenous people. protection lor 
people with disabilities against discrimination ill hiring and wilges is basically 
nonexisten t. 

Although 75 percent of Nicaraguans are Roman Catholics, there is no state 
religion. and the government h.ls consistently respected the right of citizcns to 
hold and freely express their religious belids.21 The state places no restrictions 
on religious observance or education. though only Catholic schools receive 
subsidies. The government also refrains from interference in the appointment 
of religious le,lders or the internal afllirs of churches. There is a long history of 
strained rclations between Sandinistas and the Catholic hurch. and Ortega's 
support Ii.)f the ban on .Ibortions was vicwed as a plo}' to reduce opposition to 
his candidacy from within the Church. 

The constitution guaralHees the freedoms of association and assembly. with 
the uSllal exceptions ~()r military and police personnel. The government long 
ago ratified the International Labor Organization's Conventions 87 and 88 on 
freedom of union organization. However. the 1996 labor code makes union 
organization difficult. as employers can legally fire organizers if they are willing 
to pay fi.lr extensive severance bencfits. Thc restrictive labor code also mandates 
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complicated and cumbersome procedures for going on strike, making legal 
strikes rare and dampening the incentive to unionize. Overall. the left-wing 
Ortega government has done a somewhat better job than its predecessors in 
protecting union rights and enforcing collective bargaining agreements. A toral 
of 192 new unions were formed in 2008, bringing the increase over a two
year period to nearly 400,22 Despite this growth, unions are still not signifi
cant political actors except in the transport sector. where strikes occasionally 
force concessions from the government. There continue to be reports of cases 
in which garment companies in special export-processing zones have thwarted 
union activities by firing workers or threatening to dose t:lctories. 

The labor code forbids compulsory membership in unions. and many work
pl,lces have more than one union. Whereas governments after 1990 organized 
progovernment unions to counter those affiliated with the FSLN, the Ortega 
government has been accused of attempting to disband non-Sandinista syndi
cates. particularly in the health system. A 2007 law mandates the creation of 
professional colleges with broad powers to reguldte the activities of their mem
bers. but as of mid-2009 none have been set up. 

Social and political protests have been frequent since the early 1 990s but are 
almost always small in scale and generally pose no threat to public order. Since 
mid-2008. the Ortega regime has responded to protest demonstrations with 
a type of informal repression, sending its supporters (and occasionally mem
bers of urban youth gangs) into the streets to impede and intimidate opposi
tion marchers. It simultaneously orders the National Police not to use violence 
against "the people." t1lUS facilitating intimidation and violating the opposi
tion's right to peacefully assemble. Scores of protesters have been injured during 
these dashes. though there have not been fatalities. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

3.43 

2.20 

4.00 

3.50 

4.00 

The judiciary's lack of independence from political inAuence is one of Nicara
gua's most severe governance problems. The FSLN-PLC pacts have allowed 
the party caudillos. Ortega and Aleman. to use their control over the National 
Assembly to hill1dpick loyalmagistnttes for the Supreme Court, which in turn 
appoints all lower-level personnel. The independence of the lower-court justices 
is therefore scant. as the upper ranks interfere pervasively in decisions. A judicial 
career law passed in October 2004 aimed to provide a nonpolitical merit sys
tem for the hiring. promotion. and discipline of lower-collrt judges. However, 
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regulations implementing this law were not issued lIntil 2008. and in practice 
dientelism srill dominates in the selection of judges. Both judici.11 training and 
general legal education are weak. 

As a result of these deficiencies. public and ruling party officials are rarely 
prosecuted for abuse of power and wrongdoing. In the most celebrated excep
tion to this rule, ~ormer president Alem;in was convicted on fraud and money 
laundering ch.lrges in late 2003. However. rather than let justice rake its course, 
Ortega used his control over the court system to manipulate the processing of 
Alem;in's appeal and extract political concessions from the Liberal leader. With 
positions in the appeals courts also divided between the FSLN and PLC, appel 
late rulings are occasionally used as bargaining cards between the two parties. 
but ruli ngs in bvor of ordinMY citizens that unequivocally contradict the inter
ests of the party caudillos arc diHicult to imagine. 

In this environment, the belief that judicial rulings can be bought is wide
spread. Yet 45 percent of firms polled in .1 2006 survey indicated that. whatever 
the merits of rheir judgments. the courts could at least en~orce them . This per
centage is somewhat higher th .1Il the L.ltin Americiln and Caribbean .lVerage of 
39 percent. 21 Nevertheless. decisions on whether to enforce rulings .Ire subject 
to political considerations and inAucnce peddling. 

According to the constitution. crimin.11 defendants .ue presumed innocent 
until proven guilty. A new criminal procedure code introduced in December 
2002 established an oral accusatory system. ,lIld proceedings are now relatively 
prompt and generally seen a morc ~;Iir. A drawback is th.1t the politicized Public 
Ministry (arrorney general) now has most control over which cases are taken to 
court. a ~;ICt that allows politically sensitive cases to be delayed. Human rights 
defenders argue that many crime victims suner from this prerogative. as their 
Glses are not pushed ~orw;lrd ,lIld they are disa{h'antaged by mediarion proce
dures designed ro reduce rhe load on the courts and prosecutors.H The jury sys
tem has also proved to be subject to bribery or pressure from iudges. especially 
in drug c;lses. The code of civil procedure has not been similarly reformed. and 
gross case b.tcklogs exist. Courts are absent from outlying rural areas. where a 
system of judici.11 volunteers sponsored by the Organization of American States 
operates alternative dispute resoilltion mechanisms. 

Since 2002. the state has m.lde public defendcrs available on a limited basis 
to indigent defend;\I1ts . Though these lawyers are well trained. there were still 
just 150 nationwide in 2008, meeting only a small part of the demand.l~ Judges 
may compel private attorneys to fill this role. but most pay a fine to avoid 
service. Under the new procedural code. a more pro~ession.,1 corps of public 
prosecutors was recruited and trained by ~oreign assistance missions . But the 
public ministry remains politicized. and prosecutors at all levels continue to be 
pressured by their superiors on how to handle certain cases. In il recent survey. 
only 16 percent of respondents expressed confidence that a court proceeding 
would treat them ~airly. 210 
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The civilian branches of state do not exercise full and eHective control over 
the military and its intelligence branch. Presidential authority is limited to the 
naming of the three top-ranking officers in the army. and it is unlikely that 
Ortega will be able to handpick the successor to the current army chief in 20 J O. 
While the legislature exercises pro lonna supervision of the military budget. 
there are lew outward signs that deputies are inlormed about its details or ques
tion military budget requests. Supervision by the finance ministry and comp
trollers general of the assets held in the army's pension fund is similarly weak. 
leaving it open to possible malleasance. 

Despite this de facto autonomy. the armed lorces have refrained from inter
lering in the political process. They actively resist calls from civilians to become 
involved in the power struggles among political groups. and have been notably 
silent concerning the 2008 municipal elections controversy. Both the army and 
the police receive extensive human rights training from donor groups and civil 
society organizations. Few army officers have been accused of human rights 
violations in recent years. 

A legal change in early 2007 removed the police force from the purview of 
the governance ministry and put it directly under the presidency. raising serious 
concerns that the force could be turned into a politicized instrument of control 
over the citizenryY In 2008. Ortega ordered a series of changes in the police 
leadership that critics believe are designed to pave the way lor the replacement 
of the existing chid: one of the new commissioners. in charge of public security. 
is a relative of Ortega's. Indeed. some suspect that a part of the force is already 
under Ortega's effective command. as human rights groups claim to have evi
dence that orders by police chief Aminta Granera on how to handle protest 
demonstrations have been mysteriously countermanded by subordinates. 

The right to individual private property is recognized in the constitution. 
while cooperative and indigenous communal holdings are covered by ordinary 
law. The executive branch has not committed acts of expropriation without 
lair and prior compensation in many years. However. the Ortega government 
allegedly lorced U.S.-based oil firm Exxon Mobil to cede its oil storage tanks 
in 2007, based on a tax claim whose validity the company disputed; other cases 
of this kind are rumored to have occurred. Political agents of the FSLN have 
also been accused of extortion against owners of beach front property in Tola 
municipality on the southern coast as well as in other areas. 28 In such cases, 
1:lVorable court decisions on property litigation-often instigated deliberately 
lor this purpose- arc allegedly exchanged lor bribes. 

Property rights in general are ver}' poorly enlorced, and Nicaragua ranked 
100 out of , '5 countries in a recent index. 29 A politicized and poorly trained 
judiciary also makes contract enforcement fragile. On procedural complexity 
and time necessary lor contract enlorcement, Nicaragua ranks below the Latin 
American averages. In Registration of property is also more cumbersome and 
time consuming than the already high Latin American averages. An outmoded 
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set of property registers, administered by the Supreme Court and subject to 

political manipulation and bribes, contribute substantially ro the problem.·11 

On a more positive note, the state attorney <procllrrtdor grnrm/) has clamped 
down on an organization of illegal land traHickers, seeking to stabilize titles tor 
the government's rural supporters. The Ortega authorities have also complied 
with a 2001 ruling of the Inter-American Court of Human Rights, and have 
titled 7.'\,000 hectares ofland to the Miskiro community of Awas Tingni in the 
RAAN. I ~ Nonetheless, groups in the RAAN accused the government of ignor
ing illegal land incursions in the cllaos flJllowing Hurricane Felix. 

ANTICORRUPTION AND TRANSPARENCY 3.21 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 3.75 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 2.75 

EXISTENCE OF ANTI CORRUPTION NORMS, STANDARDS, 

AND PROTE TlONS 

GOVERNMENTAL TRANSPARENCY 

3.00 

3.33 

As is common in Latin AmeriLa, Nicaraguan public administration is beset by 
excessive regulations and red tape. However, in a 2006 survey, senior business 
executives reported spending 9.3 percent of their time de'lling with regulations, 
a bit below the Latin American average ,lIId lower than in previous years. IJ 

This reflects the eHorts of previous governments, which eliminated unnecessary 
regulations in areas of importance ro major economic agents, opening so-called 
one-stop windows for exporters and foreign investors and greatly reducing the 
time needed to open a business. 

Government interference in the economy is minimal. With very few excep
tions. the vast system of state enterprises inherited from the earlier Sandinista 
period has long since been liquidated, many public utilities have been priva
tized. and few prices are controlled. The FSLN government has voiced a long
term aspiration ro renationalize the energy system and other utilities, but no 
action in this direction has been taken. 

The sep:lration of officeholders' public functions from their private inter
ests is established in Article 130 of the constitution. and conflicts of interest 
are dealt with in the Probity Law approved in mid-2002. I, The law lacks both 
coercive power and clarity regarding enforcement. Under the Bolanos admin
istr,ltion, which was well regarded abroad lor its honesty, 17 percent of firms 
surveyed by the World B.lllk indicated th:lt they had to make unofficial pay
ments to get tllings done. somewhat below the 20 percent regional average.J~ 

Comparable data lor the Ortega period are lacking, but anecdotal evidence sug
gests that pledges of political support are now as important as money in getting 
official levers to move. 

The law also provides rules for asset declarations by public officials. However, 
declarations are made onl}' upon officials' entering and leaving office. not on a 
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yearly basis. More imporrant, the law does not enjoin the comptrollers' office to 
publish the declarations, greatly reducing transparency. While Bolanos admin
istration officials generally filed asset declarations upon taking and leaving their 
posts, compliance appears to have slipped during the Ortega period. 

An office of public ethics, established in 2003 and now lodged under the 
presidency, continues to conduct training seminars for public officials concern
ing the rules described above, especially in the education ministry and local gov
ernments, but it has a very low profile overall. Citizens may denounce corrupt 
acts to the state attorney, the Public Ministry (headed by the attorney general, 
who is elected by the National Assembly), or the police. In theory, a citizen 
could also seek an injunction known as a writ of amparo and bring suit before 
the administrative law chamber of the Supreme Court, but this undertaking is 
very complex, and given the court's politicization, the chances of success are 
minimal. Denunciations are relatively rare due to fear of reprisals and the lack 
of whistleblower protections. 

Although a revised budget la}\' passed in 2005 obliges the public universi
ties to account for how they spend a constitutionally mandated 6 percent share 
of all government revenue, they have so fiu failed to fully comply. The alloca
tion of some 15 percent of these universities' registration fees to support the 
Sandinista-dominated university student union (UNEN) has drawn fire as a 
source of corruption and a prop for political clientelism in which some rectors 
collude. It. Cases of public schoolteachers selling grades to students are occasion
ally reported, but the extent of the practice is difficult to determine. Control 
over tax collection by the nnance ministry is regarded as adequate, but is lax 
with regard to fees for government services. 

Formally speaking, both the general comptrollers of the republic (CGR) 
and the human rights defense procurator (POOH, or ombudsman) are inde
pendent organs of state elected by the National Assembly. In practice. the in
stitutions have become highly politicized, and their effectiveness is severely 
compromised . 1- Corruption investigations by the Public Ministry are selective 
and distinctly lacking in vigor; after letting the nve-year statute of limitations 
on ,lCcusations against members of the Aleman administration (1997- 2002) 
expire. it announced in February 2009 that it would prosecute 38 officials of 
the Bolanos administration, which is not represented politically in the body.38 
In contrast, foreign assistance has strengthened the anticorruption efforts of the 
state attorney in recent years, and this office now takes some cases to court for 
prosecution and collects fines levied against officials for violating administrative 
regulations. The existing code of criminal procedure allows the state attorney to 
initiate court proceedings in cases of alleged corruption only when the attorney 
general declines to act. 

Coupled with judicial system maHeasance. the limitations described above 
mean that most corruption allegations are never properly investigated. and 
courts issue few ifany convictions. In 2008. the Global Integrity Index. a mea
sure of the effectiveness of anticorruption mechanisms. accorded Nicaragua a 
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score of just 58 out of 100. which is considered very low. l
<) Although Alem.in 

himself was sentenced (0 20 years' imprisonment for fraud .lIld money launder
ing in I;lfe 2003. the Supreme Court overturned this conviction in January 2009. 
after Alem.in assisted Ortega in maintaining his control over the governing board 
of tile National Assembly. This reversed the pattern of prior years, when Ortega 
used his control over the judicial process (0 extract concessions from Aleman and 
enhance his quotas in state institutions under their political pact. 

Starring in the Alem.in years, newspapers and television became the most 
vigorous investiga(Ors of official abuses, and they have consequently won pub
lic confidence. Press exposes of <llIeged corruption regularly sp<lrk <It le<lst pro 
form<l responses by relevant state org<lns, though follow-up is generally lacking. 
In 2007, one such expose apparently prompted the <luthorities to desist from 
<I questionable investment in the energy sector.'ln With political polarization 
increasing since 2007, muckraking is largely directed at the Sandinista govern
ment, <Inti less attention is given (0 the private sector. The government's re
sponse to critical news outlets has generally been (0 withdraw advertising and 
restrict their access (0 public functions. 

Nicaraguans still lack practiGl1 (Ools to demand information from most gov
ernment agencies. However, the assembly passed an access to information law 
in May 2007. putting .1 legal framework in place. Despite the exclusion of the 
armed forces from its purview. the law is basically adequate. More obstructive 
is the administration's reluctance (0 implement it. Few ministries and other 
government agencies have established access to information offices to respond 
to citizen inquiries, and response rates to journalists' requests have so far been 
low. II A study of government websites in 2007 revealed a stark impoverishment 
of their content under the current adminisrrationY 

Under Ortega, the budget-making process has become incomplete and 
op.lque. I \ Because sizable foreign assistance from Venezuela is kept off-budget, 
a significant volume of quasi-public spending goes unrecorded. 41 Moreover, 
with Conpes inactive, civil society has lost all chance (0 provide input into the 
budget that is officially presented. Once the draft makes it (0 the assembly, leg
islative consultations with afl(:cted social sectors are spotty in comparison with 
prior years. Legislative oversight of expenditure and revenue is enshrined in law 
<lnd is efh:ctively applied, but analysis amI debate of budgetary questions by 
the lawmakers is considered by experts to be relatively superficial. Similarly, the 
Ministry of I~inance and Public Credit publishes a quarterly report on budget 
execution on its website, bllt the data are neither complete nor presented in a 
detailed bshion, and they do not provide <I basis for evaluating government 
policy perfimllance. 

Under the Bol<lilos <ldministnttion, an Imer-American Development Bank
funded efficienc), and transparency program improved transparency in bidding 
for public contracts. Scandals involving bidding processes nevertheless erupted 
in Bolaiios's last year in office, and anecdotal evidence from businesspeople 
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indicated that his government did not succeed in decisively curbing unfair 
manipulation of bidding terms and procedures by public officials. Performance 
since the beginning of 2007 is hard to assess given the secretive nature of the 
Ortega government, but several cases have been reported in which contracts 
were apparently granted to political cronies.'i' The frequency with which either 
the central or municipal governments ask the comptrollers general to waive bid
ding procedures in favor of direct comracting (for "emergency" reasons) appears 
to have greatly increased. 

Overall, corruption in Nicaragua is endemic and constitutes a serious brake 
on development. While already abysmal, Nicaragua's scores on Transparency 
Imemation.II's Corruption Perceptions Index have gradually declined in recent 
years (2.8 in 2005, 2.6 in 2006 and 2007, and 2.5 in 2008), and the coun
try has dropped to a ranking of 134 out of 180 cOllmries surveyed.4

1> Factors 
thought to have inAuenced the most recent measurement are the opacity sur
rounding Aows of Venezuelan aid and frequent use of direct contracting. 

I n May 2005, major European donors together with the World Bank agreed 
to begin converting a part of their project assistance into undiHerentiated bud
get support for the central government. However, budget support funds were 
put on hold after the election fraud in 2008. The U.S. Millennium Challenge 
Corporation suspended the remaining US$63 million from its large-scale aid 
program in Nicaragua for the same reason. Many donors are now assessing ways 
in which their assistance can be channeled to thwart government attempts to 
politicize its use. 

RECOMMENDATIONS 

• To restore credibility to elections, the National Assembly must appoim CSE 
members on a strictly professional and nonpartisan basis. The elections law 
should be reformed to eliminate partisan inAuence from the rest of the elec
toral administration. facilitate the registration of parties and alliances. and 
strengthen checks against fraudulenr practices. 

• The government should respect the right of opposition political parties and 
civil society organizations to assemble peacefully in the streets and protest 
the actions and policies with which they disagree. and refrain from encour
aging "counterprotests" designed to intimidate political dissenters. 

• Absent a change to guarantee the selection of independent Supreme Court 
justices. the 2004 Judicial Career Law should be revised to transfer control 
of the hiring. promotion. and disciplining of all lower-level judges from the 
Supreme Court to an independent body. 

• The executive branch should finalize a general anticorruption strategy. chan
nel all foreign assistance through the official public budget. and ensure that 
public spending is governed by policy priorities as established by a reacti
vated. nonpartisan Conpes rather than political or clientelist considerations. 
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NIGERIA 
CAPITAL: Abuja 
POPULATION: 152.6 million 
GNI PER CAPITA (ppp): $1,940 

SCORES 

ACCOUNTABILITY AND PUBLIC VOICE: 

CIVIL LIBERTIES: 

RULE OF LAW: 

ANTICORRUPTION AND TRANSPARENCY: 

2006 2010 

3.44 3.32 

3.32 3.37 

2.95 3.00 

2.52 2.46 

(scores are based on a scale of 0 to 7. with 0 representing weakest 

and 7 representing strongest performance) 

A. Carl LeVan and Patrick Ukata 

INTRODUCTION 

Nigeria marked its 10th year of uninterrupted civilian rule in 2009, the longest 
such period since the country's independence from Britain in 1960. During his 
two terms in offlce, President Olusegun Obasanjo (1999-2007) shepherded the 
country through an era of economic growth, political rdorm, and transition 
to a new constitutional regime. Between 2003 and 2007, real gross domestic 
product grew at an average rate of7 percent, though inflation averaged about 12 
percent. The government paid on' virtually all of its foreign debts, contributing 
to a sense in the country that Nigeria belongs among the world's great powers. 
Already Africa's most populous country with over 144 million people, Nigeria 
filCes an annual 3 percent increase in its population, placing huge strains on 
social services. Oil sales account for the vast majority of federal revenue and 
comprise 95 percent of export earnings. This raises the stakes for control of the 
federal government and enables corruption, as oil earnings put huge patronage 
resollrces at the disposal of politicians. 

The 2007 inauguration of President Umaru Yar'Adua, a historic transfer of 
power from one civilian leader to another, also reinforced the informal agree
ment whereby executive authority is expected to alternate between southern 
Christians and northern Muslims. Yet democratic consolidation and politi
cal freedom face seriolls ongoing challenges. The 2007 elections were marred 
by massive fraud, VOle rigging, and widespread violence. The ruling People's 
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Dcmocr.uic rarry (PDr) mainrains a hrm grip on politicill competition. A 
badly compromised elec(Oral commission disqualihed many candidates and 
then used administriltive delays to block the addition ofothcrs. Despite a nomi
nally open primary process, the public had virrually no inpur on how parries 
selected candid,ues. Political "godf;tthers" comrolled the selection process in 
many states, cmploying violence or inrimidation against opponents, and clashes 
between the local bosses and national rDr ofhcials often degenerated into seri
ous confronrations. 1 

The selection in 2007 ofa vice president from the impoverished Niger Deltil 
region, Goodluck Jonathan, did little to address the grievances of minorities 
among Nigeria's roughly 300 ethnic groups. The problem of ethnic discrimina
tion threatens to keep many qllalifled Nigerians from running for public offlce 
or seeking cmploymcnr, and conrribures to tensions between internal migrants 
and local indigenes. While women enjoy improved opportunities to participate 
in public life, Sharia (Islamic law) starutes in a dozen srates restrict their rights in 
relation to property, marriage, and other areas of civil law. Other pre~sing human 
rights issues include police abuse, poor prison conditions, restrictions on public 
meetings, and increased harassmenr of the media. 

The rise of militant groups such as Movement for the Emancipation of the 
Niger Delt.1 (M END) highlights ongoing underdevelopment, ecological deSlruc
rion, and popular frustration throughout the oil-producing region. Attacks on 
the oil infrastructure strain the counrry's integrity, as state and local governments 
depend heavily on federal grants from oil revenue. The at[;lcks have reduced oil 
ourpur by as much as a million barrels per day from previous levels of about 2.5 
million . Militants divert and sell some 300,000 barrels per d.lY. 

Overall, rresidenr Yar'Adua appears committed (0 many of his predecessor's 
moderate policies. I I owever, human rights groups widely criticize his heavy
handed approach to Muslim militants in the north and his handling of Niger 
Delta unrest. Civil-military relations hang in a delicate balance as feder.11 forces 
respond to .macks with commllnal punishment, extrajudicial killings, and arbi
trary violence. Moreover, civil society organizations, seeing slow progress on 
electoral rd<lrIn and anricorruption investigations, question the administra
tion's dedication to deepening democracy. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND IVIC MONITORING 

MEDIA INDEPENDEN E AND FREEDOM OF EXPRESSION 

3.32 

2.00 

2.75 

4.67 

3.86 

The 2007 elections heralded the hrst time in Nigeria's history that one civilian 
government peacefully transferred power to another. The choice of Yar'Adua as 
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the new president symbolized the shift of power from the south to the north. 
entrenching a popular expeclation that power will alternate between these two 
regions. Prior to the election. civil society and the National Assembly effectively 
blocked a tentative bid by Obasanjo to modifY the constitution to allow a third 
term in office. Now a decade old. the PDP regime shows some signs that the 
country is breaking with its authoritarian past. 

No such signs. however. can be found in Nigeria's electoral processes. PDP 
candidate Yar'Adua's lopsided victory in the April 2007 presidential contest. 
with 69.B percent of the vote, was partly a result of the opposition's fragmen
tation. Former head of state Muhammadu Buhari of the All Nigeria People's 
Party received IB.7 percent. and Obasanjo's disaffected vice president, Atiku 
Abubakar of the Action Congress, garnered 7.5 percent. None of the other 
parties' candidates received more than 2 percent of the vote, and unofficial esti
mates put voter turnout at between 57 and 62 percent. Violence, corruption, 
and willful administrative Elilures also undermined competition. Domestic and 
international observers concluded that the scope of the fraud and intimidation 
made it impossible to ascertain the electorate's actual intent.2 

The Domestic Election Observation Group. a coalition of civil society orga
niz,ltions. demanded that the oHicial results be annulled. Like the international 
observers. they noted that in m,IIIY states there were eHectively no elections. citing 
candidates' omission from ballots. the hoarding of voting materials. and other 
tactics designed to prevent polling stations from opening. These problems were 
particularly acute in elections for the National Assembly in states across the coun
try. j Moreover. at least 200 people were killed in election-related violence, much 
of which continued .Ifter the balloting had ended. The police. who are all under 
federal cOlltrol. were often complicit in the theft of ballot boxes or rigging:' 

By 2009. 9 out of 109 Senate elections had been thrown out by election 
tribunals and courts. as had 1 I of 36 gubernatorial contests and at least 9 local 
elections. While these decisions raised the prospects of viable judicial arbitra
tion, they also underlined a deep skepticism about democracy. Only 31 per
cent of over 2.300 Nigerians surveyed in March 200B characterized themselves 
as either "fairly satisfied" or "very satisfied with the way democracy works in 
Nigeria ." Such attitudes are reAected in declining voter participation between 
2003 and 2007. Nearly two-thirds of Nigerians believe the 2007 elections were 
either not filir or had "major problems."~ 

Opposition presidential candidates Abubakar and Buhari took to the courts 
immediately after the election to contest the results. Preelection Supreme Court 
decisions had raised the opposition's expectations. upholding Abubakar's rights 
as a candidate and as the incumbent vice president. Government lawyers had 
argued that Abubakar no longer held the office once he quit the PDP to run as 
the Action Congress candidate. but an appellate court unanimously held that 
the vice president could exercise his freedom of association by switching parties 
ami could only be removed through existing constitutional procedures.6 
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However. tile Supreme Court ultimately threw out Abubakar illld Buh.tri·s 
challenges of the election results. The court prohibited document.uion of fraud 
by electoral ohservers from being presented as evidence. Then. in December 
2008, nearly 20 months after the election. it ruled 4- 3 against the plaintiffs. 
finding that they had fililed to prove that the poll was too flawed to be credible.7 

The three justices in the minority authored a scathing dissent. The court. which 
typically commands puhlic respect, was alternately accused of corruption and of 
deciding the case out of fear of public violence. Four months later. the court C.lst 
new doubt on its own decision when it unanimously ruled that a new election 
tribunal should he.tr a challenge to the presidential election results being sought 
by the virtu.llly unknown Hope Democratic Party.s 

The Independent National Electoral Comm iss ion (I N EC). wh ich bore 
muth of the blame for the fililed elections. remains beholden to the execlllive 
br.1I1ch. Its federal - and st,lte-Ievel commissioners are appointed by the president, 
with Senate confirmation for the federal members, and while the Electoral Act 
of 2006 called for the creation of a flllld to ensure the INEe's financial indepen
dence from the government. no such fund was established for the 2007 polls." 

For a year before the vote. the INEC ignored advice from experts who ex
pressed concerns ahout plans for a costly. high-technology voter registration 
system. The INEC gave the public conAicting accounts about how and where 
to register, and registration rolls were frequently unavailable. Exacerbating 
widespread doubts about its independence, the INEC attempted to adminis
tratively disqualifY candid;ltes. Its commissioner also maintained suspiciously 
close ties to a key presidential aide. Nnamdi "Andy" Uba. who wielded vast 
power within the PDI~ 10 Even after the Supreme Court decision on Abubakar's 
qualifications, the INEC did not print ballots displaying his name. 

Public resources were often illegally diverted for use in political campaigns. 
giving incumbents huge advantages. Moreover. neither Obasanjo nor the INEC 
seemed willing or able to rein in the so-called godfilthers who dominated state
level politics by furtively financing elections. Existing rules on campaign finance 
were poorly enforced. Small p,lrties complained dlat annual public funds were 
not distributed according to the rules laid out in the 2006 Electoral Act. and 
most parties were suspected of exceeding spending limits. Campaigning op
portunities fi.)r candidates. particularly those in the opposition. were further 
restricted by the deployment of partisan thugs and arbitrary arrests during the 
campaign period. State-owned broadcasters fil\'ored the ruling party in their 
coverage. while private broadcasters and newspapers focused on the three larg
est parties with varying degrees of equity. II 

Despite the PDP's large majorities in both chambers. the National Assembly 
had clashed with the Ohasanjo administration on key issues including electoral 
reform. the annual budgets, and a constitutional amendment to allow the presi
dent to seek a third term . The Senate thwarted Obasanjo's hid for another term. 
which would have required support from a two-thirds majority. in May 2006. 
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N:uional polls have consistently connrmed widespread support in each of the 
country's six geographical "zones" for limiting the president to two terms. 1l The 
N.uional Assembly had also threatened Obasanjo with impeachment on three 
occasions, citing various corruption charges and failure to implement legisla
tion. The Senate, for its part, clashed with the executive branch over amend
ments that would strip the president of his ability to hire and nre the head 
of the Economic and Financial Crimes Commission (EFCC). This mirrored 
similar confrontations at the state level, where legislatures in Oyo and elsewhere 
launched proceedings to remove governors. 

The PDP made significant gains in the 2007 elections, increasing its share 
of governorships from 27 to 28 out of 36 states. It also increased its hold on the 
National Assembly, taking 85 out of 109 Senate seats and 262 out of 360 seats 
in the House of Representatives. The opposition remains fragmented, with the 
All Nigeria People's Party holding 16 Senate and 62 House seats, the Action 
Congress holding 6 Senate and 32 House seats, and the remainder distributed 
among minor parties. However, tense relations between the legislative and exec
utive branches continued into Yar'Adua's administration. Many clashes touched 
on the same issues, including the president's authority over the EFCC, a stalled 
electoral rdorm, and failure to implement the federal budget. In July 2009, 
some legislators went so far as to threaten impeachment when the president 
complained about legislative changes to the budget he submitted.13 Legislative 
leJders struggle to maintain party discipline due to the first-past-the-post elec
toral system and the powerful presidency's influence over state-level parties. 

While the civil service remains prone to patronage, civil service reform 
geared towards adhering to merit-based criteria for hiring and advancement has 
received some attention during the Yar'Adua administration. The government 
has implemented a policy setting the tenure of permanent secretaries in the civil 
service at eight ye.lrs in order to allow for the promotion of highly-qualified 
lower officers who had previously been excluded from the upper levels of the 
Federal Civil Service .... Although Nigeria's constitution requires that the "fed
eral character" of the country be represented in civil service appointments and 
a quota system exists to ensure that Nigeria's myriad ethnic groups are repre
sented in these appointments, reports of ethnic bias and discrimination remain 
widespread (see civil liberties).'5 

Nigeria's civil society remains vibrant, and its capacity for independently 
engaging the government has improved. The Domestic Election Observation 
Group trained and deployed over 50,000 observers, while the Justice, Develop
ment, and Peace Commission reportedly deployed another 30,000. Policy
monitoring ilnd watchdog groups have a public profile, and the National 
Assembly draws on their expertise more frequently than in the early years of 
the democratic transition . A broad advocacy campaign has emerged in favor of 
a freedom of information act. A bill on this issue was passed during Obasanjo's 
tenure but never signed into law, and the House brushed the measure aside in 
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August 2008. President Yar'Adua has repeatedly expressed his willingness to 
sign the bill. and his in~(mnation minister even asked civil society to provide 
more input on legislative proposals. If. Civil society groups also allied with legis
I.\tors to help ddeat Obasanjo's third-term bid. 

Civic associations are generally allowed to form and operate. though the 
federal government has undermined independent political activity since 2005. 
Nongovernmental organizations (NGOs) f;tce regulatory difficulty in register
ing with the government. For instance. only political parties are allowed to in
clude the word "democracy" in their names. and NGOs whose names include 
the word are rominely denied registration. A lack of registration prevents NGOs 
from opening bank accounts or soliciting donor fllllding. among other activi
ties. InternatiOll.ll NGOs have always Elced registration requirements. bur in 
2007 the Nation.11 Planning Commission asked them to provide documents 
to "justif)' your presence in Nigeria. "1- These various restrictions may help to 
explain why the AfroBarometer survey found that nearly a third of Nigerians in 
2008 said they were either "not free at all" or "not very free" to join a political 
organization of their choice. 

I n the run-up to the 2007 elections. the INEC delayed the est.lblishment of 
a registration process for domestic NGOs seeking to serve as election observers. 
then created onerous conditions for registration and limited access to oflicial 
materials. According to the European Union (EU) observation mission . only 
53 out of 175 organizations that applied were accredited. M.II1Y NGOs faced 
harassment by security ~i.Hces during this period. including questioning by the 
State Security Service (SSS) on their memhership and interest in the elections. 
The authorities have repeatedly intimidated members of civil society ~(Jr other 
reasons as well. targeting advocates of ethnoregional rights in particular. For 
example. in July 2006. police shut down a meeting organized by human rights 
NGOs to protest the removal of Bukhari Bello .IS the he.ld of the country's 
National Iluman Rights Commission. 1M In .Iddition. in August 2006 over 100 
military personnel arrested two university professors who were scheduled to 
discuss the Igbo language. The government cI.limed that organizers of the event 
were linked to violent youth groups.''' 

The media remain li vely and have continued to evolve since the transition 
to democracy. Section 29 of the 1999 constitution protects freedom of expres
sion, "including freedom to hold opinions and to receive and impart ideas ;lIId 
information without interference." The constitution also imposes strict limi
tations on public ownership of media outlets. The federal government owns 
one national daily newspaper. one radio network (with 34 stations). and one 
television network (with 36 affiliate stations). The few newspapers owned by 
state governments lack widespread readership. By contr.lst, there are 14 pri
vately owned daily newspapers. six weekly news magazines, several independent 
television stations, and several dozen independent radio stations.10 Due to low 
literacy levels and rhe unusually high cost of newspapers. radio remains tlte 
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most important source of inform.uion . The World Bank reports that only 5.5 
percent of the population has internet access, but web cafes are very common. 

Strict libel laws deter investigative reporting, and journalists in 2008 faced 
legal harassment and even violence.I I In March 2009. agents of the Bayelsa 
St.lte government abducted a bureau chief for National Lift newspaper after he 
reported on a brawl in an Abuja hotel between a PDP ofncial and the governor. 
Offlcials then threatened him with a libel suit. Journalists with the Leadership 
newspaper faced a similar criminal defamation suitY Reports of "brown enve
lope" journalism, in which patrons or politicians pay for favorable articles, 
rem'lln com mon. 

Harassment of the media has increased, and investigations produced few 
convictions, even in the most serious cases. The press environment deteriorated 
signiflcantly during the run-up to the 2007 elections, during which the SSS 
h.lrassed and arrested journalists who criticized former president Obasanjo.21 
For several weeks in September 2007, the SSS detained rwo German filmmak
ers and the American head of an NGO in the Niger Delta. Another group of 
flImm"kers experienced similar harassment in the region in 2008 when they 
were accosted by a joint military team and held for seven days by the SSS with
out charge. In each incident the individuals were released under international 
pressure. The watchdog group Media Rights Agenda reported harassment of 
Natiomtl Slalld",d after it published an expose on the nrst lady. and of a reporter 
from PUllch who refused to disclose a source, among other cases. In some of 
the more serious incidents in recent years, the chairman of This Day's editorial 
board was murdered in December 2006. another member of the board was 
killed in August 2008. and a radio journalist for the Nasarawa state broadcaster 
was slain in October of that year. H Official investigations have produced little 
information about these deaths. which were suspicious in part because no valu
ables were taken by the gunmen, and human rights groups expressed concern 
about their eflects on free expression. Some journalists were granted political 
asylum overseas when their reporting on corruption triggered credible threars 
againsr their lives. 

While there is little direct censorship by rhe federal government, other at
temprs to control content have increased. The National Broadcasting Commis
sion announced prohibitions against the use of foreign material in prime-time 
news broadcasts by local television stations beginning in 2009 (adding to a 
2004 ban on live broadcasts of foreign news), and in 2008 the Kano State 
government convicted a filmmaker of releasing a Hausa-Ianguage adaptation 
of the play Wlrst Side Story without vetting it through government censors. The 
government also revoked a license for Channels Television, which had drawn 
oHicial ire for irs reporting on President Yar'Adua's health. Numerous journal
ists were harassed for reporting on that topic in 2008, including at least three 
bloggers based overseas who were arrested upon entering the Nigeria and held 
without charge. H 
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CIVIL LIBERTIES 3.37 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 1.50 

GENDER EQUITY 2.00 

RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 3.00 

FREEDOM OF CONSCIENCE AND BELIEF 5.33 

FREEDOM OF ASSOCIATION AND ASSEMBLY 5.00 

The use of lOrlure and mistreatmcnt of criminal suspccts by the police and 
security services remain rampant. These practices, carried over from the era 
of military rule, have cOlHinued due to poor training .1Ild lack of capacity to 
conduct criminal investigations. Attempted reforms by the Nigerian Police 
Commission have stalled, due mainly to the huge sums needed for eflective 
implementation. Criminal investigations often amount to public requests fl.lr 
information, including the names of suspects, followed by the arrest and bru
tali7~1tion of those suspecrs with the aim of extracting a confession. According 
to Human Rights Watch, the acts of torture include "the tying of arms and legs 
behind the body, suspension by hands and legs from the ceiling, severe beatings 
with metal or wooden objects, spraying of tear gas in the eyes, shooting in the 
fi)ot or leg, raping female detainees, and using pliers or electric shocks on the 
penis. "1/, This treatment sometimes results in death. Once the suspect confesses, 
they are made to write up a statement allli then charged in court. r Most such 
cases are not subject to judicial review. 

The police share a common perception that the courts are too lenient on 
suspects, particularly those Lharged with armed robbery, because cases are at 
times thrown our fi.)r lack of evidence. Rather than improving investigatory 
c:lpacity. police reportedly engage in extrajudicial killings. R Police and mili 
tary offic ials .1150 periodically use indiscriminate violence in response to unrest 
in certain communities instead of seeking to identii)' and prosecute individual 
perpetrators. SuLil collective punishment is p,micul.1tly common in the Niger 
Delta, where militant groups such as MEND use violence to voice complaints 
about environmental d.lI11age and lack of resource control. 

Prison conditions are deplorable throughout Nigeri.\. T he f~lcilitie suner 
from a lack ofelcLlricity, water, and modern dr.linage systems. Four of every five 
prisons were built before 1950, and man}' have never been renov.lted . According 
to Amnesty Internation.ll . most prisons are severely overcrowded bec,llIse of 
the number of prisoners awaiting trial; one report fi.Hlnd that at least 65 per
cent of inlll:Hes have never been convicted. and some wait for 10 years before 
being tried. I') Pretrial detainees are commonly ncglected amid disputes between 
the police and prison ofncials over which agency is responsible for their care. 
They are often kept separate from the sentenced prisoners. who receive prison 
uniforms and three meals a day. Before leaving office in May 2007, Obasanjo 
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implemented a prisoner release and amnesty program that benefited 25,000 
inmates. However, the program had little impact on overcrowding. 10 

Attacks on political opponents and peaceful activists have mainly been 
localized and have largely occurred in states where the courts invalidated 2007 
election results. In early 2009, the Court of Appeal invalidated the gubernato
rial election in Ekiti and called for fresh elections. It also ruled against the sit
ting governor in Ondo and in favor of the opposition candidate. These rulings 
triggered politically motivated attacks against members of opposing political 
parties, sometimes involving the Nigerian police . .!1 

There have been recurring episodes of communal violence throughout the 
country in recent years . I ! The most serious of these took place in Jos, Plateau 
State. on Novemher 28 and 29, 2008. The conRict originated in a disputed 
local government election, and pitted Christian communities who consid
ered themselves the indigenes of the area against members of the Muslim 
Hausa-Fulani ethnic group. By most accounts, several hundred people were 
killed, and many churches and mosques were burtlt down. Police and mili
tary officials called in to restore order were alleged to have arbitrarily killed 
more than 90 people.·11 There are also reports that the Plateau governor ig
nored intelligence reports warning him about the danger of going ahead with 
the local government elections. '!1 Separately, in Bauchi State, a conRict be
tween Christians and Muslims over five days in February 2009 resulted in 
II reported deaths and 19 destroyed churches.'~ In July, at least 700 people 
were killed after government forces in Bauchi and two other northern states 
cracked down on an Islamist group that was opposed to "Western education" 
and had attacked police stations. The police apparently shot the group's leader 
after apprehending him. 1(, 

Attacks by ethnic and religious militias. sometimes supported by state actors, 
remain common. Since early 2008. a rash of kidnappings has occurred, mainly 
in the southeast and the Niger Delta. MEND started kidnapping foreign oil 
workers in 2006 as part of its ongoing rebellion tied to underdevelopment and 
ecological destruction in the Niger Delta. Some militants and criminal gangs 
have since targeted politicians. children. and religious figures . Though most of 
the hostages have been released unharmed after a ransom payment. the phe
nomenon has created a sense of insecurity in the aHected area . 

General crime statistics are equally alarming. In 2006. 72.6 percent of 
Nigeri,tIls surveyed by the CLEEN Foundation reported that they were fearful 
of crime. while 23.1 percent reported having been the victims of crimeY In 
addition, the police aHairs minister reported 353 kidnappings in 2008. while 
an estimated 512 people were kidnapped between January and June of 2009. 18 

In July 2009. the Senate summoned the country's security chiefs to ascertain 
their preparedness in tackling the kidnappings.3? The recent appointment of 
Ogbonnaya Onovo as inspector general of police. however. is expected to renew 
law enforcement eHorts to address the problem.40 
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Nigerian women and children are trafllLked domestically and abroad for 
forced labor and sexual exploitation. and citizens of neighboring countries are 
hrouglH into Nigeria for similar reason . Ilowever. tile U.S. State Department 
places Nigeri.1 in the Tier I category. the best of four possible rankings. in its 
2009 TraHiLking in Persons Report. The authorities. particularly through the 
work of the National Agency f()f the Prohibition of Trafllcking in Persons 
(NAPT "'). have apparently stepped up the prosecution of oHenders. and the 
government sponsors awareness-raising programs and a number of shelters for 
victims. II 

While women's rights are enshrined in the constitution. women continue to 
filce violence and substantial barriers to gaining political power. Although many 
st.ltes have passed laws against domestic violence. spousal ahuse is still relatively 
common in rur.II areas. Female genital lIlutilation remains widespread. occur
ring in nearly every state. according to recent statistics:' ! Sharia. in place in a 
dozen northern states. is often used to discriminate against women. especially in 
cases of adultery. where the rules of evidence diner depending on the sex of the 
accused . Both Sharia-based statutes .lIld customary law filvor men over women 
with respect to property rights. Under customary law. all marital property 
belongs to the man as tile head ofthe household. Therefore. in cases of divorce. 
rhe customary court normally awards all the marital property to the husband. 
leaving the wife with nothing. Women's access to direct political power has 
improved bllt remains limited. According to the U.S. State Department·scount. 
men hold more than 90 percent of the country's elected .md appointed posi
tions. As of the end of 2008. women accounted for just 6 out of 42 feder.11 
ministers. I) out of 109 senarors. and 30 out of 360 House members. 

Nigeria signed the UN Convention on the Rights of Persons with Dis
ahilities in 2007 but has not yet ratilled it:1:I Disabled people continue to FJce 
stigmatization in society. with social and economic barriers f(Hcing many to 
resort to begging. While state governments such as the Lagos State government 
h'lYe made a concerted eHort to empower the disabled by allocating funds to 
organizations devoted to disabled advocacy and assist.mce. rhe challenges filc
ing disabled people remain subsrantial.+' In March 2009. rhe Senate passed the 
Discrimination against Persons with Disabilities (Prohibition) Bill. which hans 
discrimination against the disabled. esrablishes a requirement that public orga
nizations provide access into their buildings. and imposes fines for violarions of 
the law. It is currently awairing approval by the House. I~ 

Ethnic discrimination remains pervasive. Though Nigerians are free to re
side in any part of the country. rhose who live in an area dominated by another 
ethnic group frequently suHer discrimination. State and local governments clas
si!), such persons as foreigners or "non-indigenes" to exclude rhem from a host of 
material benefits to which they are entitled as Nigerian citizens. Such discrimi
nation reAects a widespre.ld belief that the state and local governments exist to 
serve only the interests of the indigenous populatiun. Non-indigenes are dl.lrged 
higher school fees and h.lve limited ability to compere for government contracts. 
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obtain civil service positions, or secure pensions. Those non-indigenes who are 
hired by state or local governmenrs are often unable to contest un~air layo~fs:'(' 
Non-indigenes are also likel to face discrimination when competing for ~ederal
level positions on ,he grounds that they are reserved ~or the local indigenes. The 
1999 constitution c.llls ~or the ~ederal government, its agencies, and its policies 
to reAect the "~ederal character" of Nigeria so as to promote national unity and 
prevent the dominance of particular ethnic or other groups. This balancing 
eHort is monitored and en~orced b)· the Federal Character Commission. also 
provided ~or in the constitution. Despite its intentions, the ~ederal character 
system often has the eHect of subordinating national citizenship to ethnic iden
tity, and spurring ethnic tensions as diHerent groups compete ~or resources. 17 

Historically, relations between the various religious groups in Nigeria have 
been relatively cordidl. Religious freedom is protected, conversion is not penal
ized. and state and local governments are prohibited from adopting or giving 
prderence to a particular religion. Sharia-based statutes adopted by northern 
states do not apply to non-Muslim residents. However, state governments 
routinely f;lVor the f;lith practiced by the majority of their residents. whether 
Christian or Muslim . For example, governments provide subsidies for a pil
grimage to Mecca ~or Muslims or to Jerusalem ~or Christians. Such preferences 
also extend to the provision of funds and permits for the building of either 
mosques or churches, and accommodation of social practices like sex segrega
tion in public places. As noted above, Nigeria's frequent outbreaks of ethnic and 
communal violence sometimes take on a religious dimension . 

During President Obasanjo's tenure from 1999 to 2007. the government 
eng.lged in strong-arm tactics on labor issues and threatened to break up the 
leading unions. The Yar'Adua administration. by contrast. has adopted a de
cidedly nonconfrontational approach and sought to resolve conAicts with the 
unions through amicable dialogue: 'N Unions are typically allowed to organize. 
but 50 workers are required to form it union in a given enterprise. Wage agree
ments with private employers require government approval, and the 2005 
Trade Union Amendment Act sharply restricts unions' ability to mount strikes. 
Workers in essential services. a term that is broadly denned by law. are barred 
from ~orming unions or striking. Tight constraints on workers in special export
processing zones inhibit their ability to organize and strike as well. Antiunion 
practices by employers remain common, contracts are regularly disregarded. 
,lI1d security forces are used to harass or arrest strikers. Among the most seri
ous incidents in recent years was the 2007 nring of 34.000 striking public 
employees by the newly elected Oyo State governor. who rdused to honor a 
wage agreement reached with his predecessor; the move was soon overturned in 
court, and the pay increase was approved. In January 2008, a transport union 
leader was assassinated in Lagos:i~ 

Protests of any kind are governed by the 1990 Public Order Act, passed dur
ing.1 brutal dictatorship, which requires organizers to obtain a permit. In prac
tice. while progovernment rallies of all kinds are ohen approved. opposition 



498 COUNTRIES AT THE CROSSROADS 

groups are routinely denied permits to demonstrate. Civil society and union 
le.lders who artempted to organize protests fi.lllowing the 2007 elections were 
arrested, .lIld the demonstrations suppressed. The police justified their actions 
hy citing the lack of a permit. However. labor leaders were able to mount a 
general strike in ./une 2007 to protest government economic policies. In 2005. 
an Abuja court ruled the Public Order Act unconstitutional. and the COUrt 
of Appeal .Iffirmed this decision in 2007. 80th the ;\ttorney general and the 
national police appealed the case to the Supreme Court, which has yet to rule 
on the marrero Until it does, the police have said they will continue to enforce 
the aLt. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

3.00 

3.40 

2.60 

3.00 

3.00 

Under the constitution, the judiciary is one of three independent branches of 
government, along with the executive and the legislature. The federal courts, 
particularly the Supreme COUrt, have shown a high degree of probity and inde
pendence, but state courts remain vulnerable to political pressure. Whereas the 
federal courts are under the exclusive supervision of the independent National 
Judicial Council (NJC), state courts are partly under the supervision of the state 
executive branch in matters of appointments and capital budgetary allocations. 
This exposes them to gubernatorial manipulation. 

Funds for state courts are usually allocated through each state's justice min
istry. allowing governors to reward their judicial branches for favorable rulings 
and starve them of funds if they show defiance. As a result, st.lte courts tend to 
bend to political pressure from the executive branch. Governors have also been 
known to oHer inducements, such as purchasing new cars for state judges. in 
the hope of receiving f;\Vorable judgments in exchange. 

Although the federal courts also depend on the other branches for budget
ary allocations, the role of the NJC has helped to protect federal judges from 
political pressure. They have consistently issued dispassionate verdicts without 
fear or favor. The federal executive, particularly under Yar'Adua, has signaled its 
interest in respecting the rule of law. Unlike his predecessor, who consistently 
ignored court judgments, Yar'Adua has specifically asked executive agencies to 
respect all court verdicts. including those which go against the government.~11 

Judges are generally appointed and promoted in a fair and unbiased man
ner. The NJC 11as been very effective in scrminizing prospective candidates. 
The promotion of judges is nortll.llly done by seniority. The NJC has also 
exercised eltective oversight of judicial conduct. When complaints have been 
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leveled against particular judges, the council has been quick to investigate in 
a bir manner and to recommend the dismissal of those found to have abused 
their powers. For example. a federal judge in Katsina State was suspended by 
the NJC in February 2009 and subsequently dismissed after he attempted to 

countermand an appellate court ruling on an Imo state assembly election.~' 
Nigerian law presumes innocence until guilt is proven. However. as men

tioned above, the police rarely follow this standard during arrests and interro
gations. Although the constitution provides for the right to a fair. public, and 
expeditious trial. enjoyment of these rights is significantly aHected by the defen
dant's wealth. This is due to the lack of institutional capacity in the judiciary. 
coupled with associated informal costs including transportation to the court
house and bribes. Defendants are entitled to counsel of their choice. but there 
is also no law preventing a trial from proceeding without representation. except 
in c"pit,,1 cases. Therefore. indigent defendants often appear in court without 
counsel. Those who are convicted typically begin serving their sentences imme
diately. even though all convicted persons have a right to appeal. 

Civilian control of the police and military since the transition to democ
racy in May 1999 signals a welcome change. particularly in light of Nigeria's 
authoritarian history. Under the Nigerian constitution, the executive branch 
oversees the aHairs of the security forces through the Ministry of Police Affairs 
and Ministry of Defense. The police force is entirely national, meaning that 
states and local governments do not possess their own forces. The heads of 
both the police and military are appointed by the president and confirmed by 
the Senate. Each chamber of the National Assembly has established legislative 
oversight committees to fulfill constitutionally mandated oversight functions 
over the police and the military, although they possess limited capacity due to 
limited expertise and scarce resources. 

Since 1999, the police and military have generally refrained from interfer
ence or involvement in the political process. However, use of the police and the 
military by the executive branch has on several occasions generated political 
conAict. For example. during the 2007 elections opposition parties viewed the 
police and the military presence-ostensibly intended to keep the peace-in 
polling areas and collation centers as part of the PDP's dfortS to intimidate 
opposition party supporters. Even in locations where military personnel were 
accused of taking parr in election fraud, no investigation was ever conducted. 
Another example occurred in May 2009. when a Joint T.1sk Force (jTF) made 
up of members of the armed forces was sent to the Gbaramatu district of Delta 
State to confront militants allegedly attacking oil installations in the area. The 
JTF was accused of indiscriminately attacking civilians and destroying property. 
Despite public outcry, no formal investigations have been conducted, and the 
JTF restricted access to the area to prevent information gathering by journal
ists and human rights groups. Moreover, no effort has been made to resettle 
displaced persons or reconstruct the communities and property destroyed. In 
sum, control of the security forces by the civilian leadership has yet to translate 
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into the ability to hold government security fllrces responsible for .. buses. Over 
time. this threatens to gener .. te a climate of impunity that could lead to ftmher 
viol .. tions and reduced public confidence in democratic institutions. 

All Nigerians have the right to own property under the con titution . 
However, under the 1978 Land Use Act. ,.11 land ownership is eftectively vested 
in the state governments, which have the power to license all land within their 
jurisdiction and m.lke it :1V,.il.lble to individuals through an elaborate land-use 
application process. This norm.llly culminates with the governor of the state 
issuing the applicant a certificate of occupancy. and only alter the gr.lIlting of 
such a certiflcate can an individual legally make use of landed property. Given 
that tile application process can take many years. individuals living on land 
without a certiflcate are often subjected to undue hardship because they cannot 
legally sell or develop it. This policy .. Iso allows the government. whether at the 
federal or state level. to arbitrarily seize land or revoke property rights without 
regard to due process. According to a Joint Senate Committee on the Federal 
Capital Territory (FCT) and I lousing. this policy was invoked arbitrarily and 
with impunity by then minister of the rCT Mallam Ahmad Nasir e1-Ruf:.i. 
who served from July 2003 through May 2007. Most revocations were done 
under the guise of dearing illegal structures from around Abu;a . The commit
tee also reported the allocation of 3.645 plots of land in the flnal rwo weeks of 
the Ob,lsanjo administration under (IUestionable circumstancesY Even after 
e1-Rufai's departure. widespread destruction of community housing in Abuja 
continued into 2009.\ ' In early May 2009. Yar'Adua sent draft legislation to 

the National Assembly to rdlmll the Land Use ACt.~1 The legislature has not 
yet acted on th is bill. 

ANTICORRUPTION AND TRANSPARENCY 2.46 

ENVIRONMENT TO PROTE T AGAINST CORRUPTION 2.00 

PROCEDURES AND SYSTEM S TO ENFORCE ANTICORRUPTION lAWS 2.75 

EXISTENCE OF ANTICORRUPTION NORMS. STANDARDS. 

AND PROTECTIONS 

GOVERNMENTAL TRANSPAREN Y 

2.75 

2.33 

During President Obasanjo's eight years in offlce, Nigeria instituted important 
reforms to improve public integrity and accountability. The government cre
ated new agencies to investigate corruption . published information on public 
flnances. and successfully convicted several high-level offlcials. while the inde
pendent medi •• continued their Sisyphean struggle to expose graft. The per
ceived level of corruption has since improved notably. with Nigeria's score in 
Transparcncy International's Corruption Perceptions Index increasing from 2.2 
in 2007 to 2.7 in 2008. Nevertheless. scandals tainted Obasanio's exit. Soon 
after the new administration took offlce in 2007. the attorncy general revoked 
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NJ7 billion (US$245 million) in contracts ~or health care centers, saying the 
former president had tried to arrange ~or a direct deduction from the Federation 
Account rather than following proper budgeting and contracting procedures. 
The outgoing cabinet also hurriedly approved as much as N2 trillion (US$13.5 
billion) in contracts in the administration's final weeks.~~ 

Corruption remains a persistent and systemic problem in Nigeria. Oil earn
ings account ~or the vast majority of federal revenues. providing politicians with 
resources ~or patronage and stunting other sectors ofthe economy. In addition. 
because the major political parties generally limit the number of terms that state 
and ~ederal Idwmakers serve. legislators are less able to accumulate the experi
ence necessary to question the executive branch or to develop an institutional 
culture of integrity. 

Where progress has been made against corruption, it is attributable to vi
gilant media th,lt regularly expose public wrongdoing. and to the growth of civil 
society watchdog organi7..ations. The National Assembly also plays a constructive 
role at times. In 2006-07 it investigated corruption in the Petroleum Technology 
Development Fund. at first accusing the vice president of illegally authorizing 
US$20 million in contracrs. The Senate reported thar the presidenr signed o~l 
011 the contracts and recommended that the case be referred to the Code of 
Conduct Bure-dU (these claims were disputed in subsequenr investigations) .~6 

The Independent Corrupt Practices Commission (ICPC). established in 
2000. and the Economic and Financial Crimes Commission (EFCC). created 
in 2003 to ~Ocus on financial fraud, have won praise for pursuing governors and 
~ormer politicians. The EFCC has helped recover billions of dollars of embez
zled funds, and in 2008 it alleged that local governmenrs had failed to spend 
their allocated N3 trillion (US$20 billion) between 1999 and 2007 on develop
ment due to corruptionY 

However. despite dozens of high-level charges and several resignations. nei
ther the EFCC nor the ICPC has produced many convictions. None of the 
charges filed against 1 0 ~onner governors during President Yar' Adua's tenure 
have resulted in a conviction, adding to speculation that the cases were politi
cally motivated and reducing public confidence in the new agencies. Pending 
trials include those of the ~ormer head of the port authority. a ~ormer avia
tion minister. and the ~ormer governors of Adamawa. Abia. Jigawa. Taraba, and 
PI,neau. A plea agreement in the case of the Edo governor produced a fine on 
a single charge. which EFCC prosecutors are appealing. When the governor 
of Ondo filCed a credible challenge to his 2007 election. he hurriedly awarded 
contracts worth billions of naira. according to charges filed in March 2009. The 
alleged graft took place between the annulment of his election by a tribunal in 
July 2008 and his final removal ~ollowing an appeals court ruling in February 
2009.~R To avoid such scenarios. the Electoral Reform Commission has pro
posed holding elections at least six months before terms expire. time limits on 
judicial appeals. and a prohibition on taking office while appeals are pending. 
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Nigeria's .lI1ticorruption agencies have t:lCed accusations of political bias. 
Shortly bdore the 2007 elections, Human Rights Watch found that a majoriry 
of the 131 call1iidates accused of corruption by the Ef-:CC either belonged to 
the opposition or h.ld close ties to Vice President Abub:lkar, who was engaged 
in .111 acrimonious hatrle tor power within rhc ruling party. Thc federal govern
mcnt set up an ad hoc panel and indicted 37 candidates aftcr a two-day inves
tigation without any due process.") During the 2007 elcctions, it announced 
thar it had evidencc of corruprion against 31 sitting governors, whom it did nO( 
name. The disdosure of accusations filII owed by so few formal charges raised 
concerns that the claims were dcsigned only ro influence political comperition. 

The EPCC also f:\Ces ongoing challenges (0 its independence and author
ity. Whereas the Icrc can only rder cases f<lr investig.ltion, the law allows the 
EFC to prosecutc. However, the attorney gcneral insists that all prosecutions 
need prior approval from his ofnce. In 2009, rhe House and Senare planned (0 

amend the EPCe's cnahling Icgislation (0 insulate it from interference by the 
attorney general/,I) though previous eHiJrts to rcmove the president's authority 
ro hire and fire the commissioner have f:liled. The Senate president explained 
that this power "completely dcsrro}'s the independence of the EfoCC."M Indeed. 
EFCC head Nullll Ribadu was removed in dubious circumstances in 2008 and 
subsequently demoted, and the head of the EFCe's financial investigations unit 
quit after his hank accounts received mysterious money transfers. The transfers 
were seen .IS parr of the broader eHilrt (0 undermine Ribadu's work. Transparency 
International urged the government ro "stop the harassment , intimidation. ridi
culing and persecution" of Ribadu.';l Meanwhile. immunity for incumbent poli
ticians remains a contentious issue. Impeachment bids are frequent but rarely 
successful due (0 weak legislative capacity and the extensive patronage networks 
controlled by go"ernors, whose coHers grew with an oil boom after 2003. 

The transnational character of corruprion is presenting new challenges. 
Among other cases, the U.S. Justice Department is currently considering an 
otter from the U.S. oilfield services firm Halliburton to pay US$559 million to 

settle ch,uges thar its employees bribed Nigerian ofncials (0 obtain contracts, 
while the Nigerian government has broughr a civil suit against Shell Oil and a 
German firm for damaging its reputation through bribery.t.I 

The Natiol1<ll Assembly has suHered from a spate of corruption scandals. 
The Senate president was forced to resign in 2005 following accusations of cor
ruption . The first female House speaker, Patricia Ettah . was accused of using 
government money for home renovations and was impeached in 2007. Her 
prosecution has stalled. however, as ICPC staff apparently cannot agree on how 
to proceed . ConAict of iIHerest rules are generally weak. and public ofncials are 
usually permitted to retain 1ll.lnagerial interests in private husinesses after taking 
ofnce. Officeholders must dccl.lre their assets to the Code of Conduct Bureau/'" 
hut the declarations are rarely made public. Scandals concerning government 
contracts- such .15 the aforementioned incidents with the House speaker, the 
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Ondo State governor, and Obasanjo's health centers- point to a flawed and un
competitive procurement process. 

Graft is also widespread within the education sector. The Independent Advo
cacy Project's 2007 Nigeria Corruption Index ranked the Ministry of Education 
as the third most corrupt institution in Nigeria and emphasized widespread cor
ruption in higher education institutions and examination bodies.r'~ 

As noted above, the ~;lilure to enact a freedom of information bill means 
that Nigeria has no comprehensive legal framework to promote transparency. 
The ~ederal budget process remains relatively opaque, as year-end reports and 
audits are not made public, and the annual budget proposal by the govern
ment contains minimal public in~ormation.(i(, Nonetheless, the release of finan
ci ,,1 information from the accountant general and the Ministry of Finance, and 
the publication of financial transfers from the Federation Account to states, 
have increased openness. Nigeria is a signatory to the Extractive Industries 
Transparency Initiative (EIT!), whereby oil companies' payments to the gov
ernment are audited and published. Still, transparency by itself has so ~ar had 
little dissuasive eHect on the willingness of high officials to engage in corrup
tion. Whistleblowers have virtually no legal protection, though they would gain 
some recourse if the freedom of in~ormation bill were passed. Due to its sub
stantial oil revenues, Nigeria receives less foreign aid per capita than many other 
African countries; donors consider its systems for recording, monitoring, and 
evaluating aid to be in desperate need of reform.67 

RECOMMENDATIONS 

• Electoral reform is essential for peaceful and fair elections in 2011. The 
Electoral Reform Commission's report should take account of proposals 
presented by civil society and be fully released for public discussion. The 
National Assembly and the president must ensure that the next INEC com
missioner is more accountable to citizens and better insulated from PDP 
inter~erence, ,lIld that transparency is increased in party primaries. 

• Public officials who are constitutionally required to report their income and 
assets should not be allowed to take office until presenting an assets decla
ration to the Code of Conduct Bureau, which should make such reports 
available on the internet. 

• The police need better training and enhanced capacity ~or criminal inves
tigations, which should aim to eliminate the use of torture as a means of 
investigation and interrogation. Training should also educate police about 
laws relating to the fteedoms of speech and association. 

• President Yar'Adua's proposed legislation to reform the 1978 Land Use Act 
should be passed- via constitutional amendment if necessary-and imple
mented to reduce opportunities for favoritism and corruption and eliminate 
practices that reduce property rights protections. 
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SAUDI ARABIA 
CAPITAL: Riyadh 
POPULATION: 28.7 million 
GNI PER CAPITA (ppp): $22,950 

SCORES 2006 2010 

ACCOUNTABILITY AND PUBLIC VOICE: N/A 0 .67 

CIVIL LIBERTIES: N/A 0 .47 

RULE OF LAW: N/A 1.47 

INTRODUCTION 

ANTICORRUPTION AND TRANSPARENCY: N/A 1.31 

(scores are based on a scale of 0 to 7. with 0 representing weakest 

and 7 representing strongest performance) 

The Saudi state is based on a historical partnership of the ruling AI Saud family 
and the religious elites of central Arabia. While the balance of power has been 
gradually shifting in favor of the ruling family over time, no new social actors 
have managed to enter the core of the regime and the decision-making process 
for more than 200 years. 

Saudi Arabia has only very weak traditions of constitutional government; 
over much of modern Saudi history, the government has claimed that the Quran 
is the coumry's constitution and no further legal-institutional framework for 
the Saudi polity is needed. The western region of Saudi Arabia, the Hijaz, wit
nessed a brief period of semi-constitutional government in the 1 920s, when a 
regional representative body was elected and King Abdulaziz issued the "organic 
instructions" as a quasi-constitution for the Hijaz. The elected bodies soon lost 
their political importance, however, and the organic instructions became obso
lete when the kingdom was gradually unified, from the 1940s on, around an 
administration based in the Central Province and predicated on executive rather 
than legislative rule. 

Partial return to a constitutional framework occurred only in 1992 with 
the issuance of the Basic Law, which codifies certain governing norms but in 
substance does little more than consecrate the kingdom's status as an absolute 
monarchy and makes no allowance for popular sovereignty or democratic par
ticipation mechanisms.' While the regime is quite explicitly undemocratic by 
international standards, in Middle Eastern comparison, the use of coercion vis
a-vis the citizenry is less overt, and opposition is often co-opted rather than 
merely suppressed. 

While formally unconstrained by organized social interests, the Saudi 
rulers harbor great concern about their reputation and the inclusion of the 
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popularion in their patronage systems. I ntormal consultations have repeatedly 
brought down or reversed unpopular policies. and consensus-building within 
the royal tillllily and .uuong elites within the royal tamily is an important part 
of the policy making process in most fields. The king himself is constrained in 
his decision making by powerful brothers. rendering the kingdom in practice 
an oligarchic rather than an absolutist system. All of the senior princes regu
larly sound out public opinion on delicate policy issues through their clients 
and intormants. who include advisors ;1Ill! courtiers as well as civil servants. 
business partners. local notables. and tribal leaders attuned to the sentiment in 
ditlerent social strata. 

The intormal culture of political consultation in Saudi Arabia remains. how
ever. in a strictly paternalllloid. Due to the lack of institutionalization. consul
tation is granted rather than claimed. can always be withdrawn by the regime. 
allll is not extended to a wide variety of diHerent social strata. Consultation 
otten happens among social elites. and most collective social interests remain 
unorganized and. indeed. lack rights to formal collective action. All the most 
senior regime positions remain in royal hands; the premiership has been fused 
with the kingship since King Faisal's accession to the throne in ) 964. preventing 
the separation of "ruling" and "reigning" that has to some extent occurred in 
more liberal Arab monarchies. 

The best-organized interest group outside of the ruling F.lmily remains the 
religious sector or ulama. which has allowed itself to be bureaucratized by the AI 
Saud since the late) 960s in return for considerable inRuence over the kingdom's 
educational and judicial system as well as the entorcement of public morals. The 
strict social authoritarianism of the Saudi system- in terms of restricrions on 
women's rights. religious rights. and cultural rights- is mostly enforced through 
the Saudi ulama and the religious police attached to them. 

Saudi Arabia has never seen national elections. Municipal elections occurred 
in a brief phase of partial liberalization in the) 950s and early) 960s but were 
abandoned under King Fais.11 from ) 964 on . Only in 2005 were they reintro
duced. although with a mere half the municipal seats up tor election. Otherwise. 
elections have been limited to the boards of specific interest groups such as pro
fessional associations and chambers of commerce. 

Recent years have seen several steps toward sociocultural and partial politi
cal liberalization under the .Iegis of King Abdullah. Although often announced 
as path breaking. in many cases such moves have represented a return to his
torical precedents or the implementation of promises that were already several 
decades old . The Basic Law in 1992. for example. had been promised sevemI 
times since the) 950s. and the same is true of the appointed consultative coun
cil established the same year (its building had in fact .llready been erected in the 
) 980s). The 2005 municipal elections were more constrained than the ones five 
decades bet(lre. 

Nonetheless. by Saudi standards there has been a substantial change of po
litical atmosphere in the 2000s. especially after the domestic jihadist insurgency 
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in 2003-04 led to a rethinking of the socio-cultural and. to some extent. politi
cal foundations of the Saudi regime. The scope for political discourse has wid
ened, new interest groups have been licensed, and the regime has started to 

t.ICkle reforms of the educational and judicial systems, somewhat weakening the 
hold of the most conservative religious forces . None of these steps have aHected 
the core political structure of the regime, however, and with the stabilization 
of the domestic security situation and the reduction of U.S. democratization 
pressures after 2005. discussion of more fundamental constitutional reform has 
ab.ued again. As oppositional mobilization in society remains limited to small 
strata of dissidents. the soft paternal authoritarianism of the AI Saud is unlikely 
to see substantial change in coming years. 

Oil remains the essential backbone of the Saudi economy, and the price 
increases of recent years have further boosted the regime's confidence while 
lessening perceived pressure for fundamental reform. The state continues to be 
independent of domestic taxation. as it is mostly financed through oil rents. 
decreasing the political bargaining power of the citizenry in general and busi
ness in particular. Price decreases since 2008 do not constitute a threat to the 
system, as the regime has m.lIlaged its finances relatively prudently and has 
accumulated savings sufficient to continue and expand its policies of patronage. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

0,67 

0.00 

1.25 

1.00 

0.43 

Saudi Arabia has no mechanism for national elections and, after the release of 
some trial balloons on the issue in 2003 and 2004. the topic has again disap
peared from public discourse. The kingdom's Majlis AI-Shura. a consulta
tive council with limited but gradually increasing legislative powers. remains 
unelected. Its 150 members are appointed by rhe king every four years; their 
terms can be renewed once. The Majlis can propose legislation. but cannot 
overrule the cabinet unless supported by the king. Despite its repeated lobbying 
efforts. it has no control over the national budget. Nonetheless. over time the 
Majlis could potentially develop stronger faculties as an intermediary between 
citi7.enry and state. provided it acquires fiscal powers and the capacity to sanc
tion senior civil servants. 

The second round of municipal elections. which should have been due in 
spring 2009. were postponed for two years. supposedly for administrative rea
sons.1 One rumor has it that the postponement was in order to prepare women's 
participation in the next round. but it is not clear why this could not have 
been prepared for 2009. given that the issue was already hotly debated before 
the first round in 2005. The postponement shows that political-institutional 
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reform is no longer a priority of the AI Saud, as both international and domestic 
rdorm pressures have abated. The councils' political competences were strictly 
limited in the first place. leading to the disillusionment of many members. The 
majority of the current incumbents in the larger cities are middle of the road 
Islamists. most of whom were voted into oHice on rather apolitical platforms 
focused on the improvement of local services. Their ideological orientation 
probahly reAects that of Saudi sociery at large. but given the very low turnout in 
the 200e; election-less than a third of eligible voters-firm conclusions cannot 
be drawn . On average. the appointed halfofthe local council members tends to 
be less soci,llIy conservative. reAecting the paradox that socially liberal elites in 
Saudi Arabia tend to be close to the regime due to their weak social base. 

Smaller groups of political dissidents of liberal or moderate Islamist back
ground still o('c lsionally petition the regime for national elections and constitu
tional reform- most recently in Md), 2009 I- hut the reaction from the regime 
has been to ignore the entreaties, remind the petitioners of reforms already 
underway or. in some cases. warn them not to exhort the AI Saud in any pub
lic way. Dissidents involved in constitutional petitions have on occasion been 
imprisoned. 

Saudi politics continues to be based on patronage, both formal, through 
subsidized puhlic services and broad-hased state employment, and informal, 
throllgh individu:tl attachments to princely networks of privilege in business or 
the administration. The most senior princes in government have all been rlll1-
ning large bureaucratic bodies for decades and lise them to build up large cli
enteles. Major hodies under royal control, such as the ministries of defense and 
interior and the National Guard, ,Ire allotted significant shares of the national 
budget. which are used f()r the procurement of equipment. the building of 
housing compounds. and the operation of special hospitals and educational 
institutions, as well as large-scale employment. The major security institutions 
in the country have become synonymous with the princes heading them. giving 
them a position that even the king cannot challenge. 

The most import,"lt institutional reform after 2005 has arguably been the 
creation of the Allegiance ouncil in 2006. which allows ~()r a vote on fllture 
crown princes by a select number of direct descendants of the founding king. 
Abdulaziz. Although always negotiated within the f:tmily, succession had previ
ously been formally left to the discretion of the king. The Allegiance Council 
has been interpreted as an attempt by King Abdullah to circumscribe the inAu
ence of his most powerhtl brothers, Sultan and Naif, in fitvor of an alliance with 
less senior princes. The appointment of Prince Naif as second deputy prime 
minister in early 2009. however, seems to make him crown prince-in-waiting. 
calling the Allegiance Council's importance into question . 

The judiciary is not involved in direct supervision of administrative action, 
and although the Majlis AI-Shunt can question ministers . it has no means to 
dismiss them or access ministerial accounts. Although there is no parliament 
in a strict sense, individual citizens can to some extent hold the government 
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accountable through the Board of Grievances. an administrative tribunal that 
arbitrates. among other things, conAicts between individuals and the govern
ment. The Board of Grievances. like other courts. is staffed with Sharia-trained 
judges. As with other senior judicial personnel. they are chosen by the king. 
though usually from among the more liberal wings of the religious establish
ment. Verdicts in citizens' favor are issued regularly. but usually concern non
political issues such as getting degrees recognized by the government. being 
reinstated into a job by a speciflc ministry. being indemnifled for damage to 
property. or getting administrative flnes lifted . 

There is a disciplinary board investigating bureaucratic abuse. but as an in
ternal ildministrative mechanism, it is itself part of the Saudi bureaucracy and 

not accollntable to the public. Apart from occasional reporting of relatively 
petty abuses and their punishment. little is heard about its activities. 

InAuence-peddling with regard to civil service appointments does occur in 
the kingdom. but generally the bureaucracy appoints on the basis of clear, albeit 
inAexible, civil service rules. 4 Promotion rules are rigid, linked to education lev
els. years of service. and performance reports that hardly discriminate between 
diHerent civil servants. thereby limiting superiors' discretion. There are very 
few dismissals. Both carrots and stick are weak in the bureaucracy, giving many 
positions the character of sinecures, an example of the country as a rentier state. 
The state is relatively institutionalized, but rigid and unaccountable. Pockets of 
efflciency, such as the central bank, SAMA, or the national oil company. Saudi 
Aramco, perform significantly better than the rest of the state, but their opera
tion is similarly opaque to citizens. 

Chances for civic participation in Saudi Arabia have somewhat improved 
in recent years due to the Majlis AI-Shura and other new government bodies, 
sllch as the Supreme Economic Council. that invite interest groups for hearings 
or receive their petitions. Consultation is usually granted, however, rather than 
claimed as a right, and the choice of who gets consulted and which issues are 
debated can be quite selective. The National Human Rights Society. for exam
ple, has been engaged in important exchanges with the Ministry of Labor on 
foreign workers' rights and the Ministry of Interior on prison conditions, but 
since its licensing in 2004 hilS been operating as a quasi-monopoly on human 
rights lohbying. Saudi business plays an increasingly substantial role in eco
nomic policy deliberations through the circulation of draft laws in the king
dom's regional chambers of commerce and industry. At the same time, labor 
and consumer interests remain unorganized. Some indirect lobbying on less 
sensitive policy issues can happen through the Saudi press. whose coverage is a 
genuine concern for bureaucrats who are afraid of princely punishment when 
an agency is reported on negatively. 

At tile time of writing, a much-discussed NGO law whose issuance has been 
expected for many years was still pending in the Majlis AI-Shura. There cur
rently is no overall fmmework regulating civic groups; instead, groups are sub
ject to an arbitrary licensing regime wherein they often need a princely patron 
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to he offlcially recognized. Following licensing, they are usually attached to the 
line ministry in charge of the policy area relevant to their activities. Charities, 
for instance, are attached to the Ministry of Social AHairs, while professional 
groups are attached to the Ministry of Higher Education under the rationale 
that they represent graduates of a specillc profession. Civic groups can be shut 
down arbitrarily and there is no effective recourse mechanism against such 
decisions. 

T he weakness of Saudi civil society is, however, caused not only by a restric
tive licensing regime, but also by the weakness of bottom-up pressures emerg
ing from society. Civil society traditions in the kingdom are weak, and society 
remains organized on a kinship or other informal basis. The new "civil society" 

groups that have appeared in recent years are often state generated and sup
ported, function along corporatist lines, and are materially dependent on the 
regime. The strength of autonomous social organizations in general has been 
greatly weakened by the Saudi rentier state since the 1960s, as Saudis have be
come individually dependent on the state to the detriment of collective action. 

The boundaries of freedom of expression in Saudi Arabia tend to fluctuate 
with the political climate. While freedom of speech expanded considerably in 
2003 and 2004, a certain tightening on political topics-but not social or cul
tural issues- occurred afi:er 2005. There are no formal safeguards guaranteeing 
freedom of speech; Article 39 of the Basic Law merely states that "informa
tion, publication, and all other media shall employ courteous language and the 
state's regulations, and they shall contribute to the education of the nation and 
the bolstering of its unity. All acts that foster sedition or division or harm the 
state's security and its public relations or detract from man's dignity and rights 
shall be prohibited." Most major Saudi (and Arab) newspapers are directly or 
indirectly controlled by royal factions: Oktlz and Stludi C(IZet/1' by Prince Naif~ 
AmI, NI'll'S and Al-Shtlrq AI-Awstlt by Prince Salman and his sons, AI-Htlytlt by 
Prince Khaled bin Sultan. and AI- "'11((111 by the AI-Faisal f. .. ction of the ruling 
bmily. Regime institutions can also exert considerable informal pressure on 
local media. Foreign correspondents are on occasion expelled when their report
ing gets too critic.ll. and journalists and editors are on Ol:casion dismissed or 
prohibited from writing. 

Self~censorship in Saudi newspapers is pervasive; the appointment of an 
editor in chief requires approval by the Ministry of Information, which is closely 
linked to the Ministry of Interior and conducts regular meetings with senior 
press representatives. The media licensing policy is restrictive, and even media 
not directly owned hy princes are usually under the patronage of specillc wings 
of the AI Saud. A press tribunal set up under the 2000 Law of Printed Matters 
and Puhlications and administered by the Ministry ofl n formation decides about 
complaints against the press brought by private individuals. 

In recent years, newspapers' reporting and commentary have become more 
daring on socio-economic and cultuml issues. With some exceptions in the lib
eral phase of 2003-04. however, political red lines have hardly shifted: criticism 
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of the royal family or individual royals remains taboo, as do calls for substantial 
change to the political system. More than 90 percent of Saudi households have 
satellite dishes and AI-jazeera is widely watched. A prohibition on dishes stem
ming from the 1 990s has never been enforced and has now become obsolete. 
The political content of satellite channels is less of a topic of debate in Saudi 
Arabia than the moral issues posed by permissive entertainment channels. The 
head of the Supreme Judicial Council, Saleh AI-Luhaidan, in September 2008 
stated that it was permissible to kill those involved in the spread of immoral 
programs if they could not be stopped any other way. As several Saudi princes 
h,lve invested in satellite channels. this statement is thought to have contributed 
to AI-Luhaidan's dismissal in early 2009. 

The internet in Saudi Arabia is censored under the auspices of the Commu
nications and Information Technology Commission with considerable techno
logical eHort. but little eHectiveness. Internet cafes allowing anonymous access 
are widespread in Saudi cities. 

CIVIL LIBERTIES 0.47 

PROTECTION FROM STATE TERROR. UNJUSTIFIED IMPRISONMENT. 

AND TORTURE 1.00 

GENDER EQUITY 0.33 

RIGHTS OF ETHNIC. RELIGIOUS. AND OTHER DISTINCT GROUPS 1.00 

fREEDOM OF CONSCIENCE AND BElIEF 0.00 

FREEDOM OF ASSOCIATION AND ASSEMBLY 0.00 

The Saudi regime's repression of the country's nonviolent opposition, whether 
religious or "liberal," is not p.micularly bloody by regional standards, but remains 
arhitrary and has a chilling dlect on political life. Abuse occurs, but it has not 
been systematic. Several nonviolent dissidents have also been imprisoned with
our trial in recent years, such as political activist Matrouk AI-Faleh (released in 
january 2009) and blogger Fouad AI-Fahran (released in April 2008). Minority 
religious groups also complain of arrests of politically vocal members. 

Treatment of suspected members of violent ;ihadi groups is significantly 
harsher. Following a wave of terror attacks in 2003 and 2004, thousands of ter
ror suspects were arrested and held for years without charge or access to counsel 
or courts. In 2008 the government announced it would begin trials, which 
were initiated in mid-2009 in special courts not open to the public. In july 
2009. it announced that over 300 convictions had been handed down. 5 Some of 
the suspects not directly involved in political violence have participated in re
education campaigns in a summer camp-style institution which. while techni
cally optional. is reported to be a prerequisite for release. This option is not open 
to hardcore activists. Some detainees allege that in reality they were arrested for 
political reasons, an assertion that calls the government's lack of adherence to 
international due process norms into even greater question.6 
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The state-licensed National Human Rights Society has conducted sev
eral waves of prison inspections. and the state of Saudi prisons appears to be 
better than in most other Arab countries. Human Rights Watch was allowed 
access to a Saudi prison in 2006 and documented cases of abuse. The Criminal 
Procedures Law formally prohibits mistreatment, guarantees access to a law
yer, and sets a maximum term for trial without detention. Prisoners enjoy no 
eHective recourse mechanisms if these stipulations are violated. however. and 
there are speci;ll security prisons controlled by the Ministry oflnterior in which 
prisoners can be held in complete isolation. There are no eHective protections 
ag,linst arbitr,Iry arrests. 

As Sharia is the official basis of criminal justice. there is no code of criminal 
law in Saudi Ar.lbia , only a law of procedures for criminal trials. which includes a 
presumption of innocence rule and right of access to a lawyer. Sanctions include 
corporal puni hments (mostly whipping) and capital punishment by beheading. 

Domestic terrorism has abated after its peak in 2004 due to a crackdown 
on militants, as well as greatly improved intelligence and policing dlorts, but 
residual networks of violent activists exist . Shootouts in recent years have been 
rare and generally initiated by the police; there is currently no significant dan
ger to either the local or f(Heign population. In general . crime levels in Saudi 
Arabia are relatively low and the prosecution of crime is often severe. Foreign 
residents from non-Western countries are vulnerable to harsh police treatment. 
Corporal punishment through Hogging is practiced regularly. often in public. 
Saudi citizens tend to be much better protected against crime than low-income 
foreign workers. 

Reacting to the international debatc about labor rights in the Gulf. thc 
cabinet issued anti -human trafficking regulations in July 2009 that provide fllr 
prison terms of up to 15 years fc}r traffickcrs. In addition. the govcrnment has 
established a permanent committee on trafficking within the Human Rights 
Society that is composed of representatives from several government ministries 
and periodically participates in and carries out training sessions and workshops 
on human tr.lfficking issues: However, the illegal "free visa" system. in which 
official Sdlllii sponsors of foreign workers informally resell them to other. unof:' 
ficial employcrs. remains widespread.H The system will be impossible to eradi
cate unless Saudi labor laws. which currently creatc a relationship of bondage 
hetwcen foreigners and their oHicial employers, are flllldamentally revised." 
Some discussion on this has been happening the last two years, involving both 
the Ministry of Lahor and the National Human Rights Society. The govern
ment has proposed amending the Labor Code to transfer visa sponsorship from 
employers to recruitment agencies or the government. but has made no concrete 
steps towards this end . III Foreign domestic workers are at particular risk for being 
traHicked against their will to new employers who keep them as virtual prison
ers and frcqucntly subjcct them to psychological and physical abusc, including 
sexual molcstation . Thc scalc of this phcnomenon is difficult to estimatc. 
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Saudi and foreign women remain subject to special rules and constraims in 
mallY walks of life, and women's campaigns (0 improve their legal and de tac(O 
condition continue. While since 2008 Saudi businesswomen no longer require 
a male guardian's approval for domestic tmvel, and the Minis(fY of Imerior has 
allowed independem foreign (favel for women above 45, these exceptions are 
not fully implememed in practice. Marriage similarly requires a guardian's ap
proval. Women are nOl allowed (0 drive and were not allowed to VOle in the 
2005 municipal elections. Although emitled (0 their own I D cards since 200 \, 
they can still have trouble obtaining them and getting their validity recognized 
in practice. 

Repons aboll( the violation of women's propeny rights by their male guard
ians in inheritance dispmes and business life are frequent. Although the official 
requirement that businesswomen need a male agem to act on their behalf has 
been curbed, a new rule now demands the presence ofa male "manager." While 
the I.mer's power of attorney can be more easily limited, businesswomen remain 
hamstrung in their direct dealings with the administration. 

The govcrnmem's ide,1 of women's cultural, economic, and political life 
seems to be based on a "separate but equal" principle that calls for a parallel ad
minismltive and economic infmstructure for women-a costly policy depriving 
women of opportunities and effectively limiting most of their employment (0 

a few sectors, such as health and education. II While separation is widely en
forced, equality is not, resulting in less well-endowed facilities for women, fewer 
chances to panicipate in public life, and many fewer jobs-despite what are on 
average better scholarly achievemems of female studems. About twice as many 
men as women work in the civil service (not counting security agencies, which 
employ mostly men).12 

King Abdullah has made women's social- though not political-issues one 
of the primary items on his reform agenda, has received several women's delega
tions, and appointed the first female deputy minister in February 2009 (in the 
Ministry of Education). The situation of Saudi women has not yet fundamen
tally changed, however. The female employment s(fategy ratified by the cabi
net in 2004 has remained ineHective, as less than 70,000 Saudi women were 
employed in the private sector in 2007, out of a (Otal of more than 5 million 
Saudi women of working age (some 250,000 are employed by government).1J 

Although there is no specific codification of the rights of disabled, the 
government makes significant effortS (0 cater (0 disabled citizens through em
ploymem qUOlas and suppon (0 specialized charities. 

Saudi society is informally stratified into ndtionals with a genealogy linking 
them to major Arabian tribes and those without such heritage. The latter are 
usually called khttdi,.i and comprise an estimated one-third of all Saudis. They 
are offen socially discriminated against. Despite repeated official calls against 
tribalism, no eHective steps have been taken against the phenomenon, which 
mostly involves private decisions such as marriage. 
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A more poli£ically salient division in Saudi society is that between Sunnis 
and Shiites. '[\velver Shiites in the Eastern Province, which constitute between 
10 and 15 percent of the national population, have been di crimin.lted against 
since the conquest of their region by the AI Saud in 1913. and members have 
on occasion mobilized violently against the AI Saud regime. The same is true 
of the [sma iii (Sevener Shiite) minority in the south around the city of Najran . 

The religious rights of both minorities have improved as restrictions on 
their public religious rituals and the construction of places of worship have been 
relaxed. though not completely abandoned, under Abdullah . [Iowever, they 
remain disc riminated against in state employment: there is no Shiite cabinet 
minister, and only 4 of 150 members of the Majlis AI-SllUr.1 are Shiite. The 
state-supported religious establishment is often viciously anti -Shiite, an attitude 
shared by many Central Province Sunnis. The state-controlled religious edu
cational system, although undergoing reform on the textbook level, still often 
entails negative teachings about the Shiite filith in the classroom. Shiites ;lre 
subject to harassment by the religious police, and in February 2009 worship
pers clashed with both religious police and other SUllnis in Medina near the 
prophet's mosque, leading to secession threats by it le.lding Eastern Province 
Shiite dissident and the arrest of several dozen Shiites.'" 

The situation of Shiites is better under Abdullah than it had been for 
decades. In addition to his inclusive rhetoric and relaxation of some constraints 
on community activities, in M.lrch 2009 he replaced the governor of Najran, 
who had a tense rela£ionship with the locallsmaili community, with one of his 
sons. However, Shiite hopes that the lIew king would bring them full equal
ity are unlikely (0 he realized, increasing the prospect of radical mobilization 
against the regime. Shiites remain more marginalized than, for example, the 
Sunni Sulls of the Western Province, whose pre\·iously marginal position has 
improved signillcantly under Ahdullah, as they are accorded more leeway for 
their religious practices and community organization. 

While the religious freedom of non-Sunni Muslims remains constrained, 
non-Muslim enjoy no freedom of worship and preadling. Islam is the state 
religion and missionary activities as well as the construction of non-Muslim 
places of worship are strictly prohibited . Non-Muslim religious practices are 
only tolerated in private, and the religious police crack down on larger gath
erings, although their discretion has been somewhat curbed in recent years. 
Services take place at best in embassies, and western Christians enjoy more 
(informal) Icew.IY than Asi.1Il Christians." 

The Sunn i religious establishment is largely bureaucratized, working in the 
Ministries of Islamic Mhirs and Religious Endowments, Justice, and Hajj, as 
well as varioll~ state-controlled institutions of religious education. The king ap
points the .rand Mufti dnd tile members of the Higller Council of Ulal11a and 
the Presidency for Scienrillc Research and Religious Edicts, the o fllcia I fatwa 
adm inistration. 
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While in private Saudis are relatively free to express their opinions. indepen
dem collective action and political criticism by organized groups is seldom toler
ated by the regime. When dissidents are jailed. it is usually because they have 
started to organize. Freedom of association is absent from the Basic Law and 
unions have been omlawed since the time of King Saud. who first /-aced collec
tive action by oil workers in the 1950s. In May 2001. the Council of Ministers 
sanctioned the formation oflabor committees on an enterprise level. In all com
p.lIlies with more than 100 employees. workers have the right to form a commit
tee. although there is no obligation to do so. So far only a small number of large 
foreign and public companies seem to have formed one. and their purpose seems 
to be not collective bargaining. but attending to workers' welfare. 

Public demonstrations in S.lUdi Arabia are nO{ tolerated; around a dozen 
arrests were made during pro-Palestinian protests in the Shiite Eastern Province 
in late 2008. Repression in the few cases w~lere demonstrations h.lve happened 
tends to be less harsh than in other aurhoritarian systems in the region: while 
drrests occur. live bullets are not used against protesters. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF lAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABIlITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

1.47 

1.40 

1.40 

0.75 

2.33 

The Saudi judiciary is currently undergoing a phase of reorganization. which 
h.IS led to the creation of a supreme court and courts of appeal. relegating the 
previously dominam Supreme Judicial Council to administrative functions 
within the judicial system. Specialized commercial. labor. and family courtS 
are in the making. Judges are appointed by the king. but officially are account
able only to Allah and the precepts of Sharia . Over the years. the government 
has created a growing body of positive law. especially on commercial maners, 
but this is not always recognized by the Sharia courts-a situation that has 
led the government to create a lIumber of quasi-judicial tribunals within the 
bureaucracy to attend to specific areas of commercial and administrative law. 
The judicial reforms. which are still in an early stage. are meam to undo some 
of this fragmentation and force a stronger recognition of positive law within the 
judicial system proper. The Supreme Court is supposed to adjudicate on mat
ters of precedence. guiding the rest of the system- a principle heretofore alien 
to the Islamic Saudi judiciary. which previously has not recognized precedence. 

The Saudi judiciary is relatively independent from political interference on 
a day-to-day level. A problematic corollary of this. however. is that judges have 
v"st discretion. There are no juries, and individual judges usually decide on 
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both verdict and punishment. Judgments are brief and ofncially rely on a lim
ited set of volumes on religious law that have little to say on many aspects of 
modern life and can be interpreted in very diHerent ways. 

The position of judge requires religious training. usudlly in the strictly 
Hanbali Sunni Saudi system. The system therefore tends to discriminate against 
non-Sunni minorities. Courts can refuse to recognize and enforce secular regu
lations emerging from the bureaucracy, as has occurred regularly on commercial 
matters. While corruption problems in Saudi courts appear to be limited, their 
unpredictability and slowness pose major problems. In its 2009 Doing Business 
survey, the World Bank gJve Saudi Arabia rank 137 globally in the Enforcing 
Contracts category. 1/. 

Reform of the judicial system has been announced many times. First prac
tical steps seem to have been taken in early 2009, when Abdullah replaced 
senior conservative ngures in the religious and judicial systems and a plan was 
issued to implement infrastructure and training for the new specialized courts 
announced in November 2007. It is unclear, however, whether the new family, 
labor, and commercial courts will be more predictable and accountable than 
the existing Sharia courts. given that they will be staffed by the same judges. A 
true shift of the judicial system toward statutory law will require the training of 
a new generation of judges, which is beginning only now. The Shari a institutes 
in Saudi uni versities, from which judges will continue to graduate, remain in 
the hands of the conserv.Hive religious establishment, and providing additional 
training in secular law will be a gradual process. 

Compliance mechanisms to implement judicial rulings in Saudi Arabia are 
weak. Ministries and police often do not enfilrce judgments. and defendants 
in legal disputes often sahotage court procedures simply by not showing up, a 
practice against which judges seem to have limited recourse. The judicial sys
tem is not independent vis-a-vis senior royals and no cases are known in which 
leading regime ngures have been successfillly sued in Saudi courts. Non-royal 
public officials are sometimes prosecuted f(lf transgressions in ofnce, but details 
of such cases are usually unavailahle. 

All Saudi security forces. whether for internal or external defense, are directly 
attached to senior royal figures who have controlled their respective institutions 
f()r decades, in some cases since their inception. Institutions headed by senior 
princes, like the Ministries of Defense and Interior and the National Guard, are 
largely autonomous bodies with their own infrastructure and rules. The cabinet 
and other ministries have very limited control over them and they have stayed 
at the core of the kingdom's informal power structure as it has grown over 
decades. They have their own health, housing. and educational institutions, 
and their recruitment and procurement structures are separate from the rest of 
government . 

While the Ministry of Defense and the National Guard are less involved 
in domestic politks, the Ministry of Interior has extensive poli ing. political 
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security, and regulatory functions. It is also strongly involved in policy mak
ing on nonsecurity issues such as regulation of foreign investment and safety 
inspections of commercial ~acilities. Moreover, it is often the main addressee 
of dissidents' complaints about censorship. arbitrary detention. and limits on 
Saudi political li~e in general. The ministry operates largely independently of 
the iudiciary, and the public prosecution is de ~acto attached to it and not to the 
Ministry of Justice. While the Ministry of Interior. with few exceptions. is not 
known to mistreat Saudi prisoners. it has de facto power to detain individuals 
.It will and keep them in detention without trial. 

Saudi Arabia's economic traditions are fairly liberal in comparison with 
most of the developing world. as the country has never gone through a phase 
of nationalizations or class struggle. Private property is generally respected, and 
the business sector is thriving. Certain infractions on property rights are pos
sible. however, and it can be difficult or impossible to seek remedy. Examples 
include the expropriation of "cover-up" businesses. companies in economic sec
tors limited to Saudis that are ~ormally registered under a Saudi's name but 
are in ~act owned and run by ~oreigners who usually pay the ~ormal owners a 
monthly ~ee. The armngement can allow the Saudi partner to expropriate the 
actual ~oreign owners. 

Property rights can also be compromised. when royals muscle their way in 
on business deals or companies of commoners by browbeating them into ced
ing ownership stakes or ~orcing ~oreign companies to operate through them 
instead of their commoner partners. While it is difficult to verify the scale of 
this phenomenon, many stories of such encroachments circulate. Another area 
in which property rights are o~i:en insecure is land deeds, especially in peripheral 
regions that are marked ~or development and in older urban areas where titles 
can overlap and are not well documented. Much abuse is reported in this field; 
appropriation of state and private lands is one of the main channels of rent
seeking and patronage in the kingdom. The land registration system, though 
currently in the process of reform, remains opaque and underdeveloped, and 
public access to it is limited. 

ANTICORRUPTION AND TRANSPARENCY 1.31 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 1.50 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 1.50 

EXISTENCE OF ANTICORRUPTION NORMS, STANDARDS, 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

1.25 

1.00 

The bureaucratic environment in Saudi Arabia is better than that of most devel
oping countries, but remains significantly worse than in most OECD econo
mies . Oil income seems to have resulted in a certain pro~essionalization of the 



520 COUNTRIES AT THE CROSSROADS 

Saudi bureaucracy over the decades, but has also increased opportunities for 
rent-seeking. 

According to the World B.lI1k's 2009 "Doing Business" rankings, Saudi Arabia 
is now the 16th easiest place in the world to do husiness in, up from 67th in 2004. 
This assessment, however, seems to be largely an artitlct of a dedicated campaign 
of the Saudi Arabian Gener.111 nvestment Authority to change specific rules, fees, 
and procedures that .lre me.lsured by the World Bank's indicators. The general 
investment environment has indeed improved somewhat in the last five years, 
though less dramatically than the above figures suggest. Bribery occurs, but with 
the potential exception of the labor bureaucracy and the security sector, is less 
widespread than in poorer Arab countries such as Syria or Egypt. 

L.oc.11 surveys also document that most businessmen still see Saudi Arabia 
as the most difficult place to do business among the Gulf monarchies. While 
certain regulations and procedures have been simplified, the bure.lUcracy con 
tinues to be slow-moving, unaccountable, and interventionist, making exten
sive documentation demands and on occasion trying to change the articles of 
association of private companies. While this environment does not automati
cally lead to corruption, it bcilitates its mundane occurrence. 

L.arger transactions in the field of privatization, by contrast, have been con
ducted in a reasonably clean manner, not least thanks to the heavy involvement 
of international consultants and the king's personal interest in a credible pro
cess. Several leading state-owned enterprises, such as Aramco and Saudi Arabian 
Basic Industries Company, are efficiently administered and perceived as gener
ally clean, although the available information about their governance is rather 
limited. Other state-owned assets, such as the national airline Saudia, have a 
worse reputation. Saudia is currently being prepared for privatization under 
a well-respected new CEO, which could mean that its worst days of opaque 
procurement and illicit ticket resales have passed. 

To the degree that a set of institutions are well run, it is mostly because 
of specific organizational histories and special royal protection and attention . 
Formal accountability mechanisms are limited, and Saudi Arabia has no effec
tive rules separating public and private interests. Most of the leading princes 
have large business interests, and many non-royal ministers are involved in busi
ness on a smaller scale, not least as several of them have been recruited from 
leading business bmilies. There are no rules demanding public declaration of 
officials' assets. 

Procurement in the security apparatus is surrounded by rumors of rent
seeking and corruption, and some large-scale cases have come to the attention 
of Western media . 1- The most prominent such story was associated with the 
AI-Yamamah airplane contract, in the course of which British defense con
tractor BAE allegedly channeled more than one billion UK pounds in bribes 
through various front companies and private accounts to senior Saudi deci
sion makers . Transgressions in the security apparatus are punished internally, 
ifat all. 
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En~orcemem of anticorruption rules is limited and occurs mosrly behind 
closed doors. The occasional newspaper reponing on corruprion trials conveys 
the impression of a haphazard process. Such repons always relate to non-royals. 
and usually to lower-level ngures indicted for relarively minor oHenses. There 
is a Corruption Investigation Department at the Ministry of Interior that ex
amines corruption cases in the administration; mal~easance is also investigated 
by the governmem's Investigation and Control Board. These bodies are not ac
countable to the public. Litrle is heard about their operation. and some observ
ers describe them as f;lirly inactive. 

The reports of the General Auditing Bureau on other government agencies 
are not published and are available only to a select few government function
aries. The Bureau. which was founded in 1971 and whose senior ofl1cials are 
appointed by the king, has little control over royal agencies. Although the an
nual closing accounts of the national budget are very detailed. they are usually 
produced several years after the end of the budget year. 

Apart from the above-mentioned Board of Grievances. citizens have no for
mal recourse mechanisms against bureaucratic abuse. Saudi Arabia has no 
omhudsman; the closest equivalent is the peririons committee in the Majlis 
AI-Shura. which considers individual letters by citizens (on the order of a couple 
of Imndred a year) and can request follow-up information from individual gov
ernment agencies. Informal channels of complaint. often through princes. are 
usually preferred to formal ones, 

There are no personal income taxes in Saudi Arabia. and the income tax 
on foreign firms was simplined in a 2004 law that brought the kingdom closer 
to international practices, The tax assessment process can still be slow and 
cumbersome, however. and the caleularion of religious tax (znkat) on domestic 
companies in particular is often less than clear- although this more often works 
in favor of companies than the government. 

The general transparency of the Saudi government has improved a bit under 
King Abdullah. bur started from a very low basis. Several ministries now have 
spokesmen and more documents such as laws. bylaws. sectoral statistics. and 
annual reports are available on ministerial websites (usually in Arabic and some
times in English). Saudi Arabia still lacks a functioning depository for all laws 
and regulations. however. which are instead often diligently collected by local 
law nnns and consultants. Ministerial circulars have the force oflaw bur often 
remain unpublished and are perceived by some businessmen as a tool of arbi
trary power in the hands of ministers and their deputies. 

Information on bureaucratic performance and the use of public funds is 
still very scarce. The kingdom's closing accounts have not been publicly avail
able since the 1991 Gulf War; the only figures on actual government spending 
available are two aggregate numbers on total current and total capital spending 
issued by the Ministry of Finance at the end of every budget year. The idea of a 
fund.lI11ental citizen right to information has not taken hold. and there are no 
mech.misms for citizens to request details on state spending. 
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The national budget is not subject to legislative review. and the Majlis 
AI-Shura has no power over it. Instead. the budget is negotiated bilaterally be
tween the powerful Ministry of Finance and the Saudi government's various 
line agencies- which in turn usually do not have access to the detailed hudgets 
of other agencies . The planned budget that is reported publidy bdore the start of 
the flscal year only contains ballpark flgures on intended sectoral spending ,lIld 
on general project spending; a detailed breakdown by smaller administrative 
units or speciflc projects is lacking. 

Revamped hidding rules and the introduction of electronic tendering at a 
numher of ministries is intended to augment the transparency of procurement 
in specific instances. An improvement across the board. including the security 

agencies. is unlikely. however. Saudi Arabia did not sign on to World Trade 
Organization government procurement rules when acceding to the organiza
tion in 2005. and tendering practices can diner significantly from one agency 
to the next. 

RECOMMENDATIONS 

• 

• 

• 

• 

• 

• 

l.aws that have already been passed. including the statutes against human 
trafficking and loosening restrictions on women's travel. should be imple
mented in full. 
The pending NGO law should be enacted and should include guarantees 
against arbitrary administr,uive intervention with organiZ<ltions' budgets 
and the composition of their boards. Groups should be automatically li
censed after a pre-deflned period after their application unless there is 
an explicit justiflcation not to do so. and they should only be dissolv.lble 
through court order. 
In order fin the AI Saud fillnily to work tow,trd a clearer separation of itself 
from the government and fi\Cilitate a medium-term increase in bureau

cr,uic accountability, clearer conAict of interest rules need to be created and 
princes should be held accountable for violations in the regular courts. 
In order to prepare the ground for governmental .Iccountability and a 
broader political class. the post of prime minister should be held by a com
moner rather than a member of the royal family. 
In order to provide the process of incorporating statutory law into the Saudi 
system greater impetus. the government should increase the resources and 
attention devoted to improving leg.11 education . 
The government should pass a law on tr.lI1sparency and access to govern
mental information. including budgetary data. that specifles and guaran
tees access procedures. creates an omhudsman on public information and 
recourse mechanisms in case of denial, and minimizes ambiguous I.lllguage 
that could be used to deny information requests. The closing accounts of 
the nation.11 budget should be published. 
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INTRODUCTION 

SIERRA LEONE 
CAPITAL: Freetown 
POPULATION: 5.7 million 
GNI PER CAPITA (ppp): $750 

SCORES 

ACCOUNTABILITY AND PUBLIC VOICE: 

2006 2010 

4.63 4 .90 

CIVIL LIBERTIES: 4.06 4 .30 

RULE OF LAW: 3.84 3.96 

ANTICORRUPTION AND TRANSPARENCY: 3.17 3.29 

(scores are based on a scale of 0 to 7. with 0 representing weakest 

and 7 representing strongest performance) 

Sierra Leone's government provides legal guarantees of a wide range of civil and 
political rights. The government's record in providing basic personal security 
and guaranteeing the predictable operation of state institutions has improved 
substantially since the end of a brutal eleven-year civil war (1991-2002). The 
primary problem remains the considerable gap between legal and administrative 
frameworks on paper and actual performance. 

Decades of grievous official mismanagement of the country's economy and the 
subordination of government institutions led to a deeply corrupt system of rule. 
These problems helped to create conditions that led to the war, in which more 
than 60,000 people were killed.· The war began in 1991, when the Revolutionary 
United Front (RUF), a rebel group led by Foday Sankoh, launched a campaign to 
topple the corrupt military government of President Joseph Monmoh, gain con
trol of the country's diamond industry, and- ostensibly-redistribute diamond 
wealth . During its campaign to gain control of the country, the RUF employed 
brutal tactics including murder, physical mutilation. rape, and the recruitment and 
abduction of child soldiers. At the war's peak, the RUF controlled large swathes 
of territory and diamond fields in the countryside. Following a 1999 peace agree
ment, the United Nations Mission in Sierra Leone (UNAMSIL) was established. 
but the RUF violated the agreement and chaos ensued, prompting Britain to 
deploy troops. The war finally came to an end when the government. with the aid 
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of interl1<ltional actors, signed a second ceasefire agreemenr and a peace accord 
with the RUF in 2000 and 2001, respectively. In May 2002, Presidenr Ahmad 
Tejan Kabh.lh, who was initially elected in the 1996 return ro civili;1I1 rule, again 
won the presidenrial elections. In July, the British withdrew from Sierra Leone, 
and in November UNAMSI L began a gradual withdrawal that was completed in 
January 2006, with a "peacebuilding" operation left behind. 

The w.1r crippled Sierra Leone's already Hailing institutions and economy 
and left behind a serious security challenge. Sierr;l Leone's econom}' is heav
ily based on its abundant natural resources, and particularly its rich diamond 
mines, but the counrry has never been ahle to effectively translate these resources 
into economic growth due to complex ~;lCtors including mismanagement, cor
rupt patrimoni.11 rule, and external inter~erence. The government has never 
heen rich, hur the w;lr undermined state Cilp.lCity to the extent that inrernal 
sources of government revenues in 2007 stood at 10.8 percent of the country's 
US$I .66 billion GDI~ or just US$179 million ro sta~r a civil service of more 
than 15,000 and provide public services ro over five million citizens. By 2007, 
per capita income stood at US$241, a figure considerahly lower than incomes 
in the 1 970s. ! State agencies suHer from insufficient resources ;Ind difficulties 
of coordination ~()lIowing decades of corruption ;Ind mismanagement .lIld the 
near collapse of the government administration during the war. 

Frustration ofhasic rights also comes from weak state capacity to guarantee 
the rule of law and the continuing ability of powerful individuals to manipulate 
or evade rhe en~orcemellt of the law for their personal gain. The current govern
ment of President Ernest Bai Koroma of the All People's Congress (APC) was 
elected in Septemher 2007. While the contest was the country's third competi
tive multiparty election since 1996, it marked the first time in Sierra Leone's 
history that an opposition part)' peacefillly assumed executive and legislative 
power in a competitive election. Nonetheless, Sierra Leone's government and 
citizens renl.lin dependent on security guarantees associ;lted with ~oreign mili
tary training programs and on ~oreign financial aid to provide basic services. 

State officials and ~(Heign aid donors recognize the urgent need ~or judi
cial reform. Progress in this sector remains limited, reHecting the state's overall 
extremely we.lk capacity. The joint Government of Sierra Leone and United 
Nations Special Court ~iJr Sierra Leone, which commenced trials in 2004 ~or 
those charged with greatest responsibility ~or human rights violations during 
the war. promotes the rule of law in the eyes of many citizens. The court is 
not universally popular. however. given its lavish expenditures and the gener
ous physical environment extended to defendants, compared to the desperately 
poor local conditions. 

Corruption continues to undermine the legitimacy of governmem policies. 
The govcrnment embarked on a new efl(lrt in 2008 to strcngthen the legal 
and administrative competence of the Anti-Corruption Commission to address 
administr.uive corruption and conflict of interest among officials, but the 
weakness of the judicial sector and pervasive in~ormal inHuence of politicians 
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undermines the commission's work. Illicit diamond mining challenges the au
thority of the government to enfor e licensing and tax regulations, although 
considerable progress has been made to rebuild government institutions and to 
provide increased revenue. More positively, the country's radio and newspapers 
partially compensate for the lack of official transparency. 

C itizens elect high state official in regularly scheduled competitive multi
party elections. International observers pronounced national elections in 1996, 
2002, and 2007, as well as local elections in 2008, as free and fair. Despite 
scattered acts of violence, polling in each case was considered to have been 
carried out without interference. The National Electoral Commission (NEC) 
receives praise as generally autonomous and judicious in reviewing complaints. 
In general, Sierra Leone's democratic transition has benefitted from a polit
ical culture that values debate and is tolerant of diverse opinions and back
grounds. Formidable obstacles remain, including extremely weak government 
institutions and poverty so intense as to place Sierra Leone at the very bot
tom of the United Nations Development Programme's Human Development 
Index. Solving these problems will require continued significant international 
engagement to provide security and finance and oversee the implementation 
of reforms. This level of international engagement creates risks of its own, as 
outsiders and many Sierra Leoneans grow concerned about the sustainability of 
these reforms once external support is withdrawn. 

Sierra Leone's record of sustaining a relatively democratic government is a 
remarkable achievement in light of the serious nature of human rights abuses 
during the war and the nearly complete collapse of state institutions. This is 
due in part to the government's very weak bureaucratic capacity- it cannot 
organize eHective repressive measures-and its extreme dependence on exter
nal security guarantees and financial aid. These conditions create a context in 
which the most democratic and conciliatory elements of Sierra Leone's political 
culture can exercise significant influence. The country's best hope for a demo
cratic future is to consolidate the influence of these domestic forces in a context 
of continuing relative political stability. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

4.90 

5.25 

4.25 

5.67 

4.43 

Sierra Leone's president and its unicameral parliament are chosen in direct 
elections that adhere to constitutional form. The first multiparty national elec
tion since the 1978 declaration of a one-party state took place in 1996, in 
the middle of the war. Seven parties participated in national presidential and 
parliamentary elections in August and September 2007, the first elections since 
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the war ~(U which the government was full y responsible for their conduct. The 
standard-bearer of the opposition APe. Ernest Bai Koroma. was elected with 
54 .6 percent of the popular vote in a second round of voting. Koroma heat 
Solomon Berewa. the candidate of the incumbent Sierra Leone People's Party 
(SLPP) , amid widespread public perceptions th.1t the SLPP administration had 
tolerated corruption and cronyism and had biled to address the problem of 
widespread poverty. Most internation.11 monitors pronounced the election to 

be free and f;lir. \ although European Union election ob ervers noted "a rise in 
tensions at the start of the second camp.lign period and an inuease in violent 
clashes between rival supporters. " In addilion. individuals reported to the NEC 
and EU instances of intimidation by traditional leaders and youth gangs linked 
to both LanJidates:1 

The 1991 constitution provides ~or the revival of elected local governmems 
abolished in 1972. Local elections were scheduled ~or 1999 but did not take 
place until May 2004; council elections were held again in July 2008. The elec
tions produced a turnout of 38.8 percent of eligible voters. considerably lower 
than turnout in national elections.' The election highlighted issues such as ten
sions in rel.ltions between local councils and chidaoms, particularly over the 
distribution of financial resources. There were some sporadic instances of local
i7.ed violence associated with the balloting. The fililure of government agencies 
to seriously investigate these incidents highlights the low institutional capacity 
to en~orce 1,I\vs, which is due in part to the assertion of partisan interests among 
some officials." Such local-level fricrion represents the reemergence of a key 
issue of contention that was a source of serious political instability during a 
previous eH()rt to institute local government in the I 950s and I 960s. 

The president is elected to a five-year term, with a second-round runoff 
if no candidate obtains at least 55 percent of the vote in the nrst round . T he 
president is limited ro two consecutive terms in office; he or she «In not hold 
a seat in Parli.llnent but is able to appoint parliamentarians ;IS minisrers and 
deputy ministers. Presidential and legislative elections have been competitive 
multiparty aHilirs since 1996 under the terms of the 1991 constitution . The 
two main parties first appeared together in legislative elections in 1962; in 
the first round of the 2007 presidential elections. third parry presidential c;lIldi
date Charles M.ltgai won just short of 14 percent of rhe vote running on behalf 
of the People's Movement for Democratic Change (PMDC ), which occupies 
JUSt under 10 percent of the seats in Parliament. Legislators ~or 112 seats are 
elected co single-member districts in simple majority elections and serve nve
year terms. Each of 12 districts indirectly elects one paramount chief to a 
five-year rerlll to complete the parliamentary complement of 124. The 1991 
constitution specines the separation of powers and provides for checks and 
balances. Parliament possesses the authority to approve budgets and to make 
laws that control taxation. expenditures. and borrowing. As information below 
shows. the re.llities of Sierra Leonean politics. particularly deficits in resources 
and expertise. quali~}' the application of these ideals. 
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Candidates and parties provide financial reports prior to and after elections. 
and some party statements are available on the web.' Campaign resources usu
ally come from the personal fortunes of candidates. and it is widely believed that 
many candidates acquire these resources through corrupt means. Private and 
group interests also intrude in the selection of civil servants; applicants are occa
sionally required to make informal payments to be hired for these positions. Weak 
monitoring capacity and low pay further increase corruption in the public sector. 

Sierra Leone possesses a vigorous civic culture. with numerous nongovern
mental organizations (NGOs) supporting popular causes. Women. minori
ties. and people with disabilities play visible roles in this sector. Civic groups. 
which freely collect donations from within Sierra Leone and from abroad. com
monly highlight problems related to official corruption. the failure of officials 
to enforce laws. and deficiencies in the provision of public services. These issues 
are discussed openly on television and radio talk shows. and the state protects 
the rights of the independent civic sector to the extent its weak capacity allows. 

Sierra Leone's constitution guarantees freedom of expression. and the coun
try's dynamic media outlets reAect social norms that support free speech. 
Dozens of newspapers appear on a regular basis and many of them are openly 
critical of the government. The country also has numerous private FM radio 
stations that offer a wide array of views and information; the dearth of news
p.tpers outside of the capital puts radio at the forefront of political coverage. 
Some radio stations draw power from mobile telephone station generators so 
that they are not exposed to frequent power failures. 8 The unreliability of elec
trical power reduces the role of television broadcasts as vehicles for political 
debate or for delivering information about policy. Current proposals include 
transforming the state-owned SLBS radio into an independent public radio sta
tion that will absorb United Nations Radio. the information arm of the exten
sive UN presence associated with postwar reconstruction in the country. 

The country's poverty hampers efforts to improve the quality of media. 
Nonetheless. Sierra Leone's media has a long history of vigorous press participa
tion in political debates. and the country benefits from several newspapers that 
provide important investigative reporting. The technical quality of these news
papers has improved in recent years. and advances in inrernet access. speed. and 
costs have given journalists access to more information resources.9 

Current Minister of Information Ibrahim Ben Kargbo previously served 
as president of the Sierra Leone Association of journalists (SLAj) and had ear
lier been imprisoned for his opposition to a previous government. The govern
ment regulates media through the Independent Media Commission (lMC). 
created by Parliament in 2000. Appointments to the IMC must be approved 
by Parliament. SLAj recommendations concerning appointees are gener
ally heeded. Despite these improvements in government conduct, journalists 
still face the threat of criminal prosecution for seditious libel under Part V of 
the Public Order Act of 1965. jonathan Leigh, the managing editor of the 
Indrpmdl'1lt ObsenJfI". was arrested in February 2008 after two articles in his 
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newsp.lper .ICClIsed the minister of transportation of using his offlce to collect 
kickbacks and aCCJuire real estate. SLAJ later succeeded in helping negotiate 
an ollt-()f~court settlement of the case. Sylvia Blyden was held hy police for 
publishing a c.lricature of the president in the AlVllrf/leJS Timrs in late February 
2008,111 while in August 2008 Minister of Health Dr. Soccoh Kabia initiated 
court action against the managing editor of the Stalldard Times over reporting 
that cl.!imcd that the minister was engaged in corrupt acts. II 

These actions reflect what many in the media see as the continuing inclina
tion of powerh.l individuals to use their positions to target critics. SLAJ, with 
support from the Society tlJf Democratic Initiative, Sierra Leone, the Media 
Foundation f()f West Africa. ami rhe Open Society Justice Initiative, flied a 
lawsuit at the Supreme Court in February 2008 challenging the criminal and 
seditious libel portion of the Public Order Act. No decision had been issued as 
of October 2009. despite the f;lct that the case was heard in March 2009 and 
the Supreme COllrt is constitutionally required to produce rulings no more 
than three months subsequent to the completion of hearings. U / Editors Notr: 
011 NO/Jember 10, 2009, tbe Supremr Court dismissed the SLAl's ('(Ise, lem,illg the 
rrstriclillr pro/Jisio1lS ill placr./ Government intervention into media af};lirs has 
generated contention over whether its ,Ictions constitute offici ,I I censorship. 
Some journalists viewed as censorship the I Me's decision to close an opposition 
party radio station for broadcasts that allegedly contributed to political violence 
in Freetown in March 2009." The UN's Integrated Peacebuilding Office tor 
Sierra Leone noted that the IMC also revoked the license of the ruling party's 
radio station. and noted that the I MC was due to receive fi.lIlding from the 
British government to procure media monitoring equipment.' j 

Some journalists accept bribes in return for favorable coverage or promises 
to halt investigative reporting. while others are accused of using their newspa
pers to settle personal scores. In some cases, politicians act as shadow propri
etors of newspapers to ensure f;\Vorable coverage.l~ 

Nonetheless. media cover.lge of the 2007 and 2008 elections demon
strated the considerable vallie of Sierra Leone's media in enhancing public 
voice and ensuring accountability. The media provided access to all political 
parties, and rhe proliferation of independent media ensured that nearly all can
didates for election had access to coverage. 

CIVIL LIBERTIES 4.30 

PROTECTION FROM STATE TERROR. UNJUSTIFIED IMPRISONMENT. 

AND TORTURE 3.50 

GENDER EQUITY 3.33 

RIGHTS OF ETHNIC . RElIGIOUS. AND OTHER DISTINCT GROUPS 3.50 

FREEDOM OF CONSCIENCE AND BElIEF 5.67 

FREEDOM OF ASSOCIATION AND ASSEMBLY 5.50 
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Along with regular multiparty elections. the 1991 Constitution Act provides for 
freedom of assembly. freedom of movement. freedom of conscience. and equal 
access ~or women to political and civil rights. Sierra Leone's 1991 constitution 
prohibits arbitrary detention and detention without trial. It prohibits "any form 
of torture or any punishment or other form of treatment which is inhuman or 
degrading" (Section III, 21 (J ». Torture is a punishable oHense and state offi
ci.lls accused of torture have been charged in court. although the weak capacity 
of the judicial system (detailed below) limits the consistency of this practice. 
No serious allegations of extrajudicial killings of state opponents have appeared 
since 2000 and the death penalty has not been applied since 1998. State agen
cies do not persecute political opponents or peaceful activists as a matter of 
~ormal or in~ormal policy, though individual officials use the prerogatives of 
their office to pursue critics or rivals. This appears to be most prevalent in the 
context of local politics. especially in the form of violent Uyouth protection 
squads. "I" Many Sierra Leoneans suspect that official tolerance for cronyism 
and corruption is tantamount to an informal state policy of acceptance of such 
intimidation. Protections against arbitrary arrest and access to legal counsel are 
rights that exist in law. but poor pay and working conditions for police and a 
dearth of legal professionals seriously inhibit state enforcement of these rights. 
Mech;lI1isms for disciplining police exist. and from December 2007 to June 
2008, 94 police were dismissed for misconduct. I Solicitation of bribes. which 
continues to occur. undermines public support for police operations. although 
the sharp reduction of roadside police checkpoints and arbitrary searches has 
mitigated this problem}S 

Suspects often suHer long-term pretrial detention in very harsh prison con
ditions. a consequence of the inability of the judicial system to process cases 
and of police and pri~on authorities to maintain accurate and timely records. 

itizens have a constitutional right to written charges within 24 hours of deten
tion. but this is rarely observed. State capacity to protect citizens from abuse 
by private and nonstate actors is limited by serious logistical and financial con
straints. In practical terms this means that many citizens turn to customary 
forms of adjudication and participate in local neighborhood watch activities to 
prevent crime. Citizens have statutory rights of redress when state authorities 
violate their rights. The Special Court for Sierra Leone provides a limited right 
of redress against officials who violated rights during the 1991-2002 war. In 
practice. citizens' complaints filCe weak and disorganized government institu
tions. regardless of official policy or intent. The Ministry of Internal Affairs. 
responsible for oversight of police and prisons. is housed in a small. cramped 
building. suHers from inadequate funding. and operates with a tiny stan: This 
is a condition that has changed little in the last several years. The National 
Human Rights Commission. created to fulfill an ombudsman role. substan
tially increased its level of functioning in 2008 and began to accept complaints 
at several locations around the country. 
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Sierra Leone is a party to tile African Charter on Human and People's 
Rights, whicll guarantees "eliminarion ofevery discrimination againsr women." 
The narional constirution (Section III. 19( I» incorporates tllis rigllt. Alrllough 
women have constirutional rigllrs ro access to education, hcaltll C;He, and 
economic opportunities, in practice scarce resources and social customs limit 
women's enjoyment of these rights. Some existing sratutes reinforce gender 
discrimination, including tllosc in customary and family I.tw thar are exempt 
(Section I, 27(4» from the a~()rementioncd constitutional guarantee. Many 
10c.11 courts cite custom to limit the rigllts of women regarding ~;lInily law and 
inhcritance.'" Tllis cxemption cxrcnds to the widespread pracrice of ~emale 
genir.11 mutilation . The three Gender Acts of 2007 strengtllen and codi~1 

women's rigllts in marriage and divorce law and rigllts to inlleritance. The 
laws also provide a framework ~or tile establishment of Family Support Units 
in police stations to de.11 witll domestic violence and orller violence against 
women . Some units Ilave begun to operare and evidence suggests rllar report
ing rares ~ilr domesric violence Ilave increased. 211 Seventeen percell( of rhe more 
than 1,300 candid.nes who srood in the 2008 local council and mayoral elec
tions were women,l ' while the 2007 parliamentary elections sent 16 women 
to rhe 1 24-member P.lrliament , a decrease of 2 from the previous legislature. 
Stare policy prohihits rrafflcking in women. The Sierra Leone Police and Family 

SuppOrt Units reported that the government investigated 38 tra~ncking cases in 
2008, with more than half of these cases involving ~emale victims under the age 
of 16. ~ 2 The scarcity of resources and coordination capacity limit government 

eHores to raise awareness, detect, and prosecute instances of human tra~ncking. 
State policy does nor discriminate against the ethnic, cultural, and lin

guistic rights of minorities. Most minorities do not suHer systematic discrimi
nation with regard to the en~()rcement of their rights and enjoy full equality 
before the law, albeit within the ~erious limits of state capacity to provide it. 
An exception concerns the treatment of ethnic Lebanese residents, including 
those who .He from 1;lInilies resident in the country ~or generations. The Sierra 
Leone Citizenship Act of 1973 limits citizenship to persons of "Negro African 
descent. "21 This vulnerahility enahles individual o~ncials to r1uearen to reverse 
the narural izarion of residents of Lebanese descent and subjecr them to deporta
rion in rhe course of personal disputes. Popular discourse often ascribes ethnic 
biases ro particular political parties, alrhough electoral data indicate that there 
is signiflcanr Aexibilit), in regional and erhnic voting patterns?' 

The government of Sierra Leone has accepted in principle the recommenda
tions of rhe Truth and Recon iliarion Commission to assist war-wounded indi
viduals, particularly amputees. Scarce resources and 1.lck of polic)' coordination, 
however, severely limit the government's aerual provision of assistance. 

Freedom of religious observance is consritutionally gu.lfanreed and widely 
respecred in pracrice. Nonbelievers and adherents of minority religious f;liths en
jo)' ofncial protections, State officials refrain hom appointing spiritu.llieaders, 
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and the government does not have requirements for recognizing. registering. or 
regulating religious groups. 

The state has a strong record of adhering to constitutional provisions rec
ognizing every person's right of association. The state respects citizens' rights to 
form and join trade unions. and unions are active within the small formal sector 
of the economy. The state dlectively protects the rights of citizen organizations 
to mobilize and advocate for peaceful purposes. Citizens are not compelled to 
belong to any association. Some NGOs complain about registration fees. but 
there is no evidence of systematic discrimination. Demonstrations in support 
of opposition candidates for the 2007 and 2008 elections were tolerated. and 
authorities have not banned demonstrations by groups critical of government 
policies, although protests occasionally result in violence and forcible dispersal 
by the police. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABIlITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

3.96 

3.80 

2.80 

4.25 

5.00 

The decay of state institutions, economic collapse. and the 1991-2002 war had 
deeply negative consequences for the security of Sierra Leonean citizens and 
seriously undermined the rule of law in civil and criminal matters. The RUF 
and their allies occupied large portions of the country from 1993 to 2001 and 
targeted judicial institutions, lawyers, police. NGOs, and others that they asso
ciated with the rule of law in the zones they controlled. 

Sierra Leone's newly reemerging legal sector benefits from considerable in
ternational assismnce. Concerns remain. however, regarding the capacity of the 
government to sustain this progress in the event of a decrease from the cur
rent level of assistance from the British government. the United Nations. the 
Europe.tIl Commission. and the World Bank. Nonetheless. the judiciary dem
onstrates some independence in the administration of justice when it is able to 
flt1lction. Lack of resources and trained personnel and very low {and often late} 
salaries continue to be serious problems. A single magistrate is appointed to 
each of the country's 12 districts. resulting in huge case backlogs. With only 10 
state prosecutors in the whole country, untrained police often act as prosecu
tors. leading to delays and the collapse of cases.H This results in many people 
tIIrning to informal mechanisms for adjudication or taking the law into their 
own hands. 

Judges enjoy considerable constitutional protection from governmental in
terference. A judge can be removed only iffound incapable offunctioning or guilty 
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of misconduct while serving. Remov"lmust be authorized by the president upon 
recommend.lfion of a special tribunal and subsequent approval by a rwo-thirds 
pilrli.lInentary majority. Salaries and pensions are paid from the Consolidated 
Fund. which is staHed with civil servants who are not political appointees, thereby 
insulating judicial remuneration from direct political interference. 

Legi~l.ltive, executive, and other governmental authorities' compliance with 
judicial rulings is sporadic. Governmental agents, especially police, exercise 
more ad hoc power outside the capital to deal with directives in their own 
f;lshion . This is due in part to the absence of resources to publish and commu
nicate court deci~ions to relevant agencies. Many people lack adequate knowl
edge ahout their rights and how laws apply to them. The recent popularity of 
bmily Support Units suggests that this situation may be changing. J:ormidable 
obsrades to improved justice remain. however, in terms of the high costs and 
long delays associated with government courts. 

Judicial appointments reflect professional experience and merit. Supreme 
Court, Court of Appeals, and lligh Court judges are appointed by the presi 
dent with parliamentary approval. Supreme Court judges are to have practiced 
or sat on the bench for at least 20 years, Court of Appeals judges for 15, and 
High Court judges for 10. The exigencies of rebuilding judicial institutions 
mean that many standards are relaxed in practice. The paucity of state resources 
means th.lt magistrJtes receive limited training or upgrading in the form of 
conferences or courses. 

The Supreme Court's role is to rule on matters of constitutional conse
quence. I~ollowing perceptions that it was unable to deal eHectively with tech
nical issues related to cases, President Koroma asked the chief justice to rake 
a leave of absence in January 2008 and appointed the most senior justice on 
the bench as acting chief justice. Refi.mns in 2008 to streamline judicial sector 
operations illustrate the primacy of technocratic considerations in reforming 
the country's justice system. The reforms, which are backed by UN and British 
government judicial reform programs. include support for capacity-building 
measures and support for agencies such as the Law Reform Commission. These 
reforms measurably bolster the function and expertise of the higher courts, as 
evidenced by the decrease in the High Court's average trial duration from \05 
days in 2004 to 7 days in 2007.1" The dilemma of such reforms, however, is that a 
gap in expertise may arise berween tecllllocrats within the judicial sector-such as 
the I.aw Officers' Department, responsible for helping to draft regulations and 
legislation- and members of Parliament and officials in various independent 
agencies . This gap, abetted by donor support to create islands of efficiency in 
Piuts of the judicial sector. helps Sierra Leone conform to internillional stan
dards of justice and the protection ofhuJ11.1Il rights, but may also increase exec
utive power in a context in which the president's part)' lacks ;l parliamentary 
majority bur legislators lack close relations with donors. 

Those charged with criminal ollenses are presumed innocent until proven 
guilty according to the law. Ilowever, defendants ilre often rem.mded ftlr long 
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periods without charge and are not oHered reasonable prospects for bail. The 
incapacity of state agencies to keep records and monitor defendants, along with 
the scarcity of resources, can result in defendants remaining in prison for years 
while waiting for their cases to be heard. In principle, citizens are promised 
f;lir hearings in competent, independent, impartial tribunals. Unfortunately, 
the public's perception is that corruption often determines the speed and out
come of court proceedings. Moreover, courts lack adequate translation services 
to render hearings and documents comprehensible in Krio or other indigenous 
languages, a situation that leaves the majority of the country's population with
out judicial services in a language that they understand. All of these problems 
are related to the abysmal conditions of service in the judiciary and its crushing 
caseload, low pay, and poor physical conditions. 

The state guarantees the provision of independent counsel only to those 
accused of capital crimes, although there are donor-backed plans to establish 
a public defender service. The constitution promises all defendants "access to a 
legal practitioner or any person of his choice" (Section XVII, 2 (b)) but the cost 
of hiring legal representation in a country with only 100 lawyers, of whom a 
mere seven practice outside the capital, exceeds the means of the vast majority 
of citizensY The capacity of the government of Sierra Leone to provide legal 
assistance is practically nonexistent; the gap is partially filled by civic organiza
tions and NGOs. In practice, most defendants appear before tribunals without 
the assistance of a lawyer. 

The office of the director of public prosecutions undertakes proceedings 
against any person charged before all but local courts, and prosecutors are rela
tively independent of political direction. This agency suHers the same institu
tional deficiencies that afflict some other branches of the judicial services. An 
exception to the relative independence exists in the attorney general's office. In 
high-profile cases, it is conceivable that an attorney general can act as liaison 
between the judiciary and other branches of government, while simultaneously 
appearing in court as counsel for the state. 

Insecurity, poverty, and the institutional consequences of the 1991-2002 
war reduce official capacity to aHord all citizens in Sierra Leone access to equal 
treatment under the law without distinction of condition or circumstance. 
Nonetheless, the formal legal and policy commitment to these rights within 
the constraints noted above is remarkable. This includes judicial enforcement 
of property rights, which receives strong backing in law but is subject to con
stmints of resources and corruption. Rebuilding state institutions and address
ing related problems of corruption remain the primary challenges to enforcing 
rights. In practice, individuals have complained of forced evictions by power
ful people carried out in the name of "development." Such controversies have 
occurred in Freetown, where beachfront enterprises have been replaced with 
new high-end construction projects. 

Legal bifurcation remains a controversial element of the Sierra Leone judi
cial system. Common law predominates in urban areas, while the majority of 



536 COUNTRIES AT THE CROSSROADS 

the country's population is subject to customary law and a systcm of chiefllolll 
courts that were inherited from the coloniill judicial system. Adjudic;ttion under 
customary lilw is the task of court chairmen appointed by unelected local pilra
mount chiefs, and customilry law is not adequately codified. L.lwyers ,Ire not 
allowed to appeilr bdlJre chidllol1l courts. In practice there is scant opportunity 
~or 'Ippeal, owing to thc poverty of most rural people and the weak capacity of 
~onn .tllegal institutions. Chidi.lom courts are administered under the jurisdic
tion of the Ministry of the Interior and not the country's judiciary. In practice, 
comt chairmen olien are not independent of the interests of the p.lramount 
chiefs who appoint them. In addition, the new Local Councils have taken over 
some of the revenue sources ~(lrl1lerly available to chidi.ioms, making chiefllom 
administr.ltions more reliant on court ~ees and fines. rublic perceptions of some 
chidllom courts are that they are corrupt, charge excessive ~ees, ,lIld levy exces
sively large fines. These complaints were among the grievances that arose dur
ing the war. although there is not widespread support ~or abolishing chielliom 
administration. lH 10 the extent that local people view such behavior as arbitrary 
and exploitative. it undermines the justice system's authority and drives more 
people to seck justice in in~i.lfInal arrangcments outside the state's purview. 

On January 16. 2002. Sierra Leonean and United Nations officials signed 
an agreement to estahlish the Special Court ~or Sierm Leone (SCSL) to pros
ecute those who bore the most responsihility ~or war crimes and crimes ,Igainst 
humanity in Sierra Leone's 1991-2002 war. The SCSL is located in Freetown, 
'llthough thc trial of ~ormer Liberian president Charles Taylor has been tfans
~erred to The Ilague. Taylor has been accused of committing war crimes in the 
course of his support ~or rebels in Sierr.1 Leone and in his attcmpts to benefit 
from Sierra Leone's resources. On June 20. 2007. the SCSI. delivered guilty 
verdicts against three defendants that resulted in sentences of between 45 and 
';0 years imprisonment. This judgment cstablished il precedent in international 
law for prosecution of the crime of military conscription of children. A verdict 
in the 'T:lylor case is expccted in early 201 n, which would end the work of the 
SCSI.. The Special Court hilS drawn criticism in some local newspapers ~or 
the high cost of its operation. The 2007-2009 budgetary needs ~or the SCSI. 
were estimated at about US$89 l1Iillion/' a sum that vastly exceeds spending on 
Sierra Leone's domestic justice system. 

Sierra Leone has suHered increasing use as a transshipment point tor the traf
ficking of illcgdlnarcotics from South America to Europe. The July 2008 seizure 
of 700 kg of cocaine at Lungi Airport frol11 an aircraft arriving from Venezuela 
highlighted this threat; IU ifleh unchecked, drug trafficking has the potential to 

overwhelm recent postwar g.lins in the implementation of the rule of law. The 
value of the Lllngi Airport seizure alone was roughly equal to the budget ~or 
the entire government's 2007 operations, thereby underscoring the threat of 
major corruption rel.ttcd to such activit),.-'I The Government of Sierra Leone 
invitcd Scotland Yard to aid in the investigation and Parliament, with help from 
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the United N:ltions Offlce on Drugs and Crime, passed the Anti-Drugs Act of 
2008 to provide stiner penalties for drug traHicking in legislation. 

Sierra Leone's military is subject to civilian control. Members of the military 
are constitutionally prohibited from holding presidential office or from serving 
in Parliament. The British-funded and staffed International Military Assistance 
Training Team acts as an implicit guarantor of military noninvolvement in poli
tics. The military, police, and security forces have played no significant political 
role in recent electoral processes. Police have a record of mistreatment of detain
ees and abuses related to solicitations of bribes and other forms of corruption, 
but impunity is mllch less the norm than in the past. The Police Complaints 
Commission and the Complaints, Discipline and Internal Investigations 
Department received 1,273 citizens' complaints in 200S, leading to "at least 
176 officers being either dismissed, demoted, suspended or officially warned. "J2 

ANTICORRUPTION AND TRANSPARENCY 3.29 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 2.7S 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 3.50 

EXISTENCE OF ANTICORRUPTION NORMS. STANDARDS. 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

3.75 

3.17 

Official corruption lay at the heart of the collapse of state authority and legiti
macy in the decades prior to the start of the war in 1991, and graft remains 
extensive today. It features prominently in citizens' complaints about their 
government, despite the advent of civilian rule and regular elections. Citizens 
tend to blame corruption for problems of low capacity. regardless of their true 
causes, which underscores the degree to which perceptions of corruption erode 
the legitimacy of the government. High government officials make repeated 
pronouncements concerning the seriousness of the situation. Moreover. cor
ru~)(ion remains a major concern for international donors and businesses. with 
Sierra Leone ranking 15Sth out of 180 countries surveyed in Transparency 
International's 2008 Corruption Perceptions Index. II Corruption is regarded as 
a primary obstacle to sustained recovery of an autonomous national administra
tive apparatus capable of surviving without extensive international aid. 

Much corruption stems from excessive bureaucratic regulations and registra
tion requirements. Low-paid civil servants have a vested interest in maintaining 
these rules. even in the event that they are form:llly abolished. as opportunities 
to sol icit bribes. In addition. the pervasiveness of corruption hinders state ef
forts to protect against conAicts of interest. Requirements for officials to declare 
personal assets result in only partial compliance. though President Koroma at
tempted to set a positive tone by declaring his assets in 2008. The slow process 
of divestment of state-owned companies. begun in the early 1990s. has helped 
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mitigate corruption. However. most quasi-governmelHal organizations and 
state-run companies remain without audits ~or rears. and even decades; indeed. 
the shoddiness of these companies has in some cases made privatiz.ation dif
ficult . Sierr.l Leone's Audit Service produces reports that "are often ignored. or 
given superficial attention," II and Audit Service reports are difficult to access. I~ 

State en~orcement of anticorruption measures is weak. Britain's Department 
of International Development (DFI D) flmded the 200 I creation of the ACC. 
which is ch.lrged with investigating allegations of corruption in government 
agencies and publishing regular reports of its activities. The ACC has been the 
target of considerable criticism in the country's media and lost its funding from 
DFID in 2007. Its 2007 report indicated that only five investigative reports were 
sent to the attorne), general for prosecution and that only olle conviction was 
obtained. The same report indicated that cases tralls~erred to the Iligh Court 
as En back as 2001 remained before the court. Ih In the opinions of most people 
in Sierra Leone, this did not represent a credible eHort to reduce corruption. 

The passage of the Anti-Corruption Act of2008 gave the ACC prosecutorial 
powers and strengthened its investigative powers. The new law o~lers the prom
ise of strengthening the ACC's performance as investigations that were initiated 
in 2008 extended to the level of a senior magistrate and an ex-ombudsman. The 
ACC has ~()tllld a new ~oreign financial backer ill Germany's GTZ and has insti
tuted a telephone hotline illld a web page to collect anonymous tips. P It has also 
embarked on an extensive eHort to educate the public ahout its renewed man
date and to provide instructions ~l)r reporting corruption. ACC officials assert 
that the 2008 legislation marks a turning point in the its operation. although 
they point out that providing institutional capacity- including the hiring of 
qualified sta~r to conduct real investigative eHons- is crucial ~or the agency's 
success. IR 

Corruption in the critically important diamond -mining industry continues 
to be a national problem. UN Security ouncil Resolution 1306 of September 
2000 required Sierra Leone's government to institute a certification scheme to 
guarantee the legality of exported stont"s. The government has made progress in 
regulating tht" industry. O~hcial diamond exports of US$212 million in 2005, 
versus US$I 0 million in 2000, reHected the growing capacity of the government 
to manage this important source of economic opportunity and state revenue .... ' 

However, ~(Hlllal regulations, including environmental standards and anti
smuggling measures, remain weakly en~()rct"d . Becaust" some government om
cials have been involved in illicit diamond mining. the paucity of investigations 
of corruption, milch less its prosecution, reHect conHicts of interest among om
Ciills. Investigations also confront risks and challenges from local suspicion of 
central authorities and armed gangs that benefit from illicit mining, including 
through the "protection" of migrants seeking work in the sector. 

In terms of transparency. government eHllfts to provide public access to 
information are limited. Organizational problems and the lack of resources 
in Illany government offices mean that in~i:lfIllation is not made available to 
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the public unles these eflorts are included as part of donor-funded initiatives. 
There is no broad provision in law for public access to official information. 
Eft-orts have been made to put information on internet sites, although these 
sites often are not updated regularly. Some politically sensitive information, 
such as financial disclosure forms, is available, but most of these appear to be 
incomplete. Budget material and details of the budget process that are available 
are beyond the reach of the great majority of citizens without internet access. 
Local newspapers are an important vehicle of dissemination for this informa
tion, as many journalists reprint material from websites as feature articles. Often 
more information is found in World Bank and International Monetary Fund 
documents than in official government open-source documents. Budgets are 
subject to legislative review, but actual expenditures, especially cost overruns, 
reLeive cursory legislative attention. Legislators occasionally derive personal 
benent from these opaque practices. 

The country's news media publish regular accounts of insider influence in 
the awarding of govern ment contracts. The failure of the government to publish 
comprehensive expenditure accounts contributes to perceptions of corruption, 
although for those motivated to visit government offices in Freetown, hard
copy versions of more extensive accounts are occasionally available. Citizens 
possess the right to obtain information about the conduct of government. The 
office of the ombudsman was created in April 2000 to work closely with the 
ACC and assist in handling citizen complaints and petitions to the government. 
Prior to the reorganization of the ACC, the ombudsman's powers were more 
adapted to acknowledging inquiries than to addressing them. In any event, the 
individual that served as ombudsman from 2001 to 2007 later was alleged to 
have been involved in corrupt practices. 10 Foreign assistance provides vital sup
port to administration functions, and foreign experts play an important role in 
monitoring and assisting in the distribution of aid . Given the degree of donor 
influence. funds from these sources are generally monitored closely to assure 
they are not diverted into officials' pockets. 

RECOMMENDATIONS 

• Consistent with oneofthe recommendations of the Truth and Reconciliation 
Commission. the government should repeal the seditious libel law under 
the 1961 Public Order Act. 

• In recognition of the role of paramount chiefs as the most durable- but 
not popularly elected- basis for local governance, the government should 
design a mechanism to facilitate political negotiations with these leaders 
focusing on improvements in electoral accountability and local government 
rdi.1rIns. 

• In order to provide citizens with means of redress for the inconsistent en
forcement of rights. the government- with external support inevitably 
necessary- should form an independent commission charged with planning 
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a multi-year rel1abilirarion of the colllllry's court system that will ensure the 
counrr)"s impoverished majority access to these insriwtions, 

• The government should establi h a permanent mechanism for coordination 
with other regional governmellls and interrl.ltional institutions to monitor 
and combat the growing drug trade, 

• In order to sustain and augment the ACC's capJcity in preparation for the 
eventual withdrawal of inrernational support. the government should put 
greater eHort into coordinating with NGOs and other civic organizations 
that can apply pressure to proviJe greater political support for oversight ;\I1d 
investig.ltive agencies, 
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SCORES 2006 2010 

ACCOUNTABILITY AND PUBLIC VOICE: 5.03 4.89 

CIVIL LIBERTIES: 5.00 5.07 

RULE OF LAW: 4.41 4.28 

ANTICORRUPTION AND TRANSPARENCY: 4.00 3.90 

Mark Y. Rosenberg 

INTRODUCTION 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

After decades of white minority rule under a system of comprehensive. insti
tutionalized racial separation known as apartheid. South Africa held its first 
nonracial general elections in 1994. The balloting was judged free and fair by 
international observers despite significant political violence. and resulted in a 
landslide victory for the previously banned African National Congress (ANC). 
ANC leader Nelson Mandela. a longtime political prisoner. was chosen as presi
dent. A constitutional assembly produced a new constitution. which Mandela 
signed into law in December 1996. In 1999. the ANC claimed almost two
thirds of the national vote in general elections; Thabo Mbeki. Mandela's suc
cessor as head of the ANC, won the presidency. The ANC won an even greater 
victory in 2004, capturing nearly 70 percent of the national vote and outright 
control of seven of the country's nine provinces {while sharing power in the 
other two}. 

Factionalism within the ANC-exemplified by a heated leadership battle 
between Mbeki and his former deputy. Jacob Zuma-has dominated South 
African politics in recent years. In December 2007, Zuma was elected ANC 
president at the party's national conference. outpolling Mbeki by a wide margin, 
and his allies won most other senior posts. The ANC's national executive com
mittee then forced Mbeki to resign as state president in September 2008. and 
deputy ANC president Kgalema Motlanthe was installed as interim state presi
dent. Soon thereafter, former defense minister Mosiuoa "Terror" Lekota and 
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Mhhaz.ima Shilowil, the tonner premier of Gaur eng province, resigned from the 
ANC ami heg.1Il forming a new opposition group. Tile new pilrty, dominated 
by Mheki allies, was fimnally registered as the Congress of the People (COPE) 
in December 2008. 

In Apri I 2009, South Africans voted in rhe country's fourth round of national 
and provinci.,1 elections since the advent of democracy. As with the previous 
polls, the balloting was declared free and f~lir by domestic .lIld international 
observers. Despite the dramatic split in the ruling party and the formation of 
COPE, the ANC won yet anO!her sweeping victory, taking 6') .9 percent of the 
n,Hional vote and LI.liming clear majorities in eight provinces. The Democr.ltic 
Alliance (DA) beat out COPE to re(;\in its sta{\ls as the country's I.trgest opposi
tion party, winning 16.7 percent of the n.nional vote and outright control of the 
Western Cape province. Zum.1 was easily elected state president by the National 
Assemhly (NA) the lollowing month . 

The ANC's enduring preeminence in Sollth African politics has been ac
companied by heightened tensions hoth within the party and with its govern
ing allies, the Sourh African Communist Party (SACP) and the Congress of 
South Afric.1II Trade Unions (COSATU) . In addition, government clashes with 
the judiciary. the media. ;lIId opposition parties have all im:re.lsed . Vociferous 
deb.ttes surround the government's .lppro.ILlI to poverty, lalld relonn and 
housing. basic service delivery. corruption, immigrJtioll, the ongoing crisis in 
Zimbabwe. and HIV/AIDS. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND IVI MONITORING 

MEDIA INDEPENDEN E AND FREEDOM OF EXPRESSION 

4.89 

4.25 

4.75 

6.00 

4.57 

Under the 1996 constitution. nation.11 authority is shared by the executive 
and legislature ami checked by an independent judiciary. Executive and leg
islative powers also exist at thc provinciJI .lIld municipal levels. The consti
ultion provide lor universal adult sulfrage, I a national common voter roll, 
regular elections contested by multiple parties and determined by a system 
of proportion.11 represent.nion. and the establishment of an Independent 
Electoral Commission (I E ) and Electoral Court. In addition, a constitu
tionally incorporated Bill of Rights guarantees citiz.ens the rights to lorm and 
campaign liJr a political party, stand for public oHlce, ;\IId participate in free, 
1~lir, and regular elections. 

In the run-up to the April 2009 polls. I EC voter registration drives held ill 
November 2008 and February 2009 registered over 23 million voters, and 42 
of 117 registcred parries submitted candidate lists by the March 2009 dead
line. 2 Also in March, the Constiuuional Court upheld an earlier Pretoria High 
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Court ruling that the Electoral Act's exclusion of citizens residing abroad was 
lillconstiwtion.ll. As a result. South Africans living overseas-the "lrge majority 
of whom are white- were able to vote in the April elections. The ruling was 
opposed by the ANC. 

Due to the emergence of COPE and a concerted ANC eHort to woo Zulu 
voters in rural Kwa-Zulu Natal (KZN) province away from the Zulu national
ist Inkatha Freedom Part), (I FP). the specter of political violence hung over the 
campaign period. While parties were generally able to campaign freely across the 
country. violence was more of a problem than in 2004. According to the Mail & 
C,ltlrdiml. there were 40 incidents of electoral violence in 2009. most of them 
"intimidation or clashes" in KZN and the !:;.lstern Cape. ' Between January and 
April. five politicians were killed in election-related violence, including four in 
KZN. Party oHlcials engaged in inAaml11atory rhetoric during the campaign. 
For example, ANC Yomh League president Julius Malema labeled COPE sup
porters "cockroaches" and DA leader Helen Zille a "colonialist" and "imperial
ist." while Zille called Malema an "illkwenke" (Xhosa for "not yet an adult"),'1 
There had been several instances of intra-ANC violence in 2008, including a 
stabbing at an ANC conference in the Western Cape. 

The elections themselves were judged free and fair by credible domestic 
obst"rvt"rs (led by the South African Civil Society Elecdon Coalition) as well 
as monitors from the Southern African Development Community and the 
African Union. According to the Electoral Institute of Southern Africa, high 
turnout and the ability of voters to cast ballots in any station in their province 
led to ballot shortages throughout the country. The ANC's capture of 65.9 
percent of tht" national vote earned it 264 seats in the 400-seat NA; the DA, 
with 16.7 percent of the vote, won 67 seats, while COPE (7.4 percent) took 30 
se.1ts and the IFP (4.6 percent) garnered only 18. Nine other parties won four 
or fewer seats in the NA. 

While public financing of political parties through the Represented Political 
Parties' Fund is governed by the lEe. private contributions are totally unregu
lated. Parties do not have to reve-.. I the size or sources of donations, and both 
elected officials and civil society groups have criticized this system as a major 
source of political corruption. The Institute for Democracy in Africa (IDASA) 
initiated legal proceedings to require all parties represented in the NA to reveal 
the sources, amounts. and dates of all their private donations since 1994. bur 
the suit was dismissed in 2005; IDASA had argued that such disclosures were 
mandated under the 2000 Promotion of Access to Information Act.' IDASA 
and the Institute of Security Studies subsequently established an online Party 
Funding Monitor database to provide information on party flillding.(, The 
ANC in particular has been criticized for awarding state contracts to firms 
associated with Chancellor House. the party's in-house investment firm/ and 
for charging fees to business leaders for access to top government officials. In 
December 2007. a "networking lounge" tor businesses was set up outside the 
ANC national conference in Polokwane. 
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The cOllslitmion mandates a robust system of checks and b.liances between 
the executive, legislative, and judicial branches of government. Executive power 
is held by the president, who is elected by the NA: the president's appointed 
cahinet currently consists of the depmy president, 34 ministers, and 22 deputy 
ministers. The bicameral Parliament, which consists of the NA and the 90-seat 
National Council of Provinces (NCOP),R has significant oversight and approval 
powers vis-a-vis the executive, and legislators can question members of the ex
ecutive in session. Every executive or legislative act is subject to review by the 
judiciary, which is headed by the Constitutional Court and the Supreme Court 

of Appeals. 
In practice, tile ANC's overwhelming control of the executive and legislative 

branches .It bodl the national and provincial levels undermines the eHicacy of 
Somh Afrka's institutional checks and accountability mechanisms. Parliamentary 
committees tasked with overseeing ministries are o~i:en led by ANC loyalists and 
have been accused of approving ministerial reports and budgets without suffi
cient dehate ." Parliament has also been criticized ~or ~ailing to adequately investi
gate executive mal~easance, particularly ongoing corruption scandals surrounding 
the 1999- 2000 Strategic Defence Procurement Package, also known simply as 
the Arms Deal (see Anticorruption and Transparency). Partly in response to such 
criticism, III lawm;lkers commissioned an independent panel of experts to assess 
the "independence, efhciency, ;lnd eHectiveness of Parliament" in 2006.11 In its 
2001) report, the panel recommended th;lt members of Parliament (MPs) more 
actively scrutinize executive reports, ensure that parliamentary queries are fully 
answered by the executive, and disallow presiding o~hcers from holding high 
o~hce in political parties, among many other recommellllations.'1 The judiciary 
has demonstrated significant independence in hearing constitutional challenges 
to legislation and in punishing abuses of power. Nevertheless, political inter~er
ence, resource shortages, and the lack of an eHective oversight body for judicial 
conduct hamper the courts' oversight powers. I.! 

The Public Service Act (PSA) provides ~or civil service hiring based on 
"equality ;lml other llemocratic values and principles enshrined in the Constitu
tion."' " However, merit and open competition are often subordinated to politi
cal aHiliation and nepotism, as well as to considerations of race, gender, and 
disability that are included in the PSA to redress "imbalances of the past" 
allli ensure a civil service that is "broadly representative of the South African 
people. "'~ A 2006 survey by the Public Service Commission ~ound th.u the 
~;Ivoring of friends and ~;lIllily was the biggest problem undermining pro~es~ 
siOllalism in management decisions. I(' The pro~essionalism of the civil service 

v.uies widely hy province. In 2007 and 2008, the politically tinged firing of the 
head o~ the Office of the N.uion.11 Director of Public Prosecutions (NDPP), 
Vusi Pikoli, raised serious questions about the political independence of senior 
civil servants . 

Thollsands of civic groups and nongovernmental organizations operate 
freely throughout South Africa, including a vibrant and politically aClive trade 
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union movement led by COSATU. Most of these civil society organizations 
(CSOs) deal with education, good governance, land reform, and housing or 
service delivery. CSOs regularly testilY before and submit presentations to leg
islative committees regarding pending legislation. While close relationships 
with the ANC and the government have discouraged some CSOs from pur
suing public advocacy campaigns aimed at aflecting legislation, others have 
been voci~erous in this regard. Registration of CSOs is relatively straighdor
ward, and organizations are not required to disclose their funding sources to 
the government. 

Freedoms of expression and the press are protected in the constitution and 
generally respected. Nevertheless, several apartheid-era laws that remain in 
eHect- as well as a 2004 antiterrorism law- permit authorities to restrict the 
publication ofin~ormation about the police, defense ~orces, prisons, and mental 
institutions, and to compel journalists to reveal sources. While journalists are 
rarely detained by the authorities, they remain subject to pressure from both 
state and nonstate actors. Government and ANC-affiliated officials have repeat
edly accused critical journalists of racism or betraying the state. Journalists' 
organizations and other groups work to defend press freedom in the country, 
and a number of private newspapers and magazines- particularly the Mail & 
Gllttlditl11, the Cape Times, and the SU1Iday Time are sharply critical of the 
government. ANC and state officials in turn have become increasingly sensitive 
to media criticism and reporting on corruption, and have initiated a number 
of gag orders and lawsuits to prevent damaging reporting. The government 
has also threatened to withdraw advertising from critical newspapers. At its 
December 2007 national conference, the ANC called for the establishment of a 
Media Appeals Tribunal to adjudicate between freedom of speech and an indi
vidual's right to privacy and dignity. While there has been no effort to establish 
the tribunal, the ANC has stated that the issue is still "on the table."li 

Since 2005, the Mail & Gutl1diall has received at least three government 
gag orders to stop reporting on corruption scandals. The Sunday Times faced a 
lawsuit, police investigations, and ownership pressure after it published articles 
in 2007 that accused then health minister Manto Tshabalala-Msimang of alco
holism, queue-jumping for a liver transplant. and stealing from a patient while 
serving as a medical superintendent in Botswana:s In December 2008, Zuma 
launched a US$712,)00 def.1mation lawsuit over a cartoon in the SU1lday Times. 

For primarily socioeconomic reasons. most South Africans receive the news 
via radio outlets, a majority of which are controlled by the state-owned South 
African Broadcasting Corporation (SABC). The SABC also dominates the tele
vision market. but two commercial stations are gaining ground. Applications to 
open community radio stations are slowed by lack of bandwidth and bureau
cratic delays. While editorially independent from the government. the SABC 
has come under increasing fire for displaying a pro-ANC bias and practicing 
self~censorship. A 2006 internal SABC report found that government critics 
had been barred from the airwaves, and in 2007, groups including COSATU 
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and the Freedom of Expression Institute accused the governmenr of conducting 
political purges at the broadcaster. Rifts within the ANC have recently given 
rise to SABC leadership battles. After Mbeki was forced to resign in 2008. 
P.lrliament p.lssed a version of the Droadcasting Amendment Bill t!tat would 
have allowed it to nre the SADCs board. which the outgoing presidcnr had 
recently appointed. However. Presidem Motlanthe in February 2009 refused 
to sign the legislation. and a revised version required a "proper inquiry by 
Parliament" hefore such dismissals. An earlier spat between SADC head of news 
Snuki Zikal.II.1 and chiefexeclltive Dali Mpofu-including the nring of each by 
the other- w.ls tied in part to the Zik.llal.I -led board's alleged afnliation with 
Mbeki. In addition. both the ANC and COPE accused the SABC of biased 
coverage of the evems surrounding tlte ANC split. while SABC journalists ac
cllsed mcmhers of both parties of intimidation in the run -up to the 2009 elec
tions. South Africans enjoy unhindered access to the internet. and there are no 
restrictions on etting up internet-based media outlets. 

CIVIL LIBERTIES 5.07 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT. 

AND TORTURE 3.50 

GENDER EQUITY 4.33 

RIGHTS OF ETHNI C, RELI GIOUS. AND OTHER DISTINCT GROUPS 4.75 

FREEDOM OF CONSCIENCE AND BElIEF 7.00 

FREEDOM OF ASSOCIATION AND ASSEMBLY 5.75 

The constitution provides South Africans with a comprehensive set of civil lib
erties. which are generally enjoyed in pr;tctice. These include equality. human 
dignity. life. freedom from torture and inhuman and cruel treatment. freedom 
from slavery and servitude. freedom from child abuse. and a series of procedural 
rights for arrested. detained. and accused persons. 

The South Africa Police Service (SAPS) is under the civili.1Il comrol of the 
Department of Safety and Security. Despite constitutional prohibitions. there 
have been reports of torture and the use of excessive force hy SAPS members 
during arrest. interrogation. and detemion. South Africans Gill report alleged 
rights violations by the SAPS to the Independent Complaints Director;tte (I D). 
Detween April 2007 and March 2008. the ICD received 5.026 complaints of 
abuses. including deaths in police custody (792. of which 490 were by polil.e 
action). criminal oHenses (1.742). and misconduct (2.474).'" Citing resource 
constraints. the ICD fully investigated 66 percent of death cases (though only 
59 percent of deaths by police action). 'l6 percent of criminal cases. and 32 per
cent of misconduct cases. While the ICD maint.tins that :111 increase in reported 
violations indicates public trust in the institution. researchers claim that many 
case flies are incomplete or closed without cle.lr outcomes.l tl Police remain badly 
underpaid. ,\lid although SAPS corruption is a signinc.lllt problem. it is rarely 
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reported. Following the closure of the ICD's Anti-Corruption Unit in 2002. for
mal complainrs of police corruption averaged just 125 per year through 2006.21 

South Africa has one of the highest violent crime rates in the world. Ac
cording to the SAPS. the homicide rate in 2008 was 38.6 per 100.000 people. a 
3.7 percent decrease from 2007.22 Such crime. along with concerns about police 
capabilities. has fueled regular incidents of vigilantism and a burgeoning private 
security industry. In April 2008. a deputy security minister made headlines 
when he told police to institute a "shoot to kill" policy. though it was never 
formally implemented. Civic groups and opposition parties have accused the 
governmenr of doctoring crime data and f..1iling to release up-to-date statistics 
to tile public. 

Prison conditions in South Africa often do not meet domestic or interna
tional standards. According to the Department of Correctional Services. the 
country's 243 prisons sutler from overcrowding that reaches 143 percent of 
capacity (164.957 prisoners held in space meant to accommodate 114.800). 
There have been reportS of prisoners being physically and sexually abused by 
both fellow inmates and prison employees. In 2006. a government commission 
of inquiry tound corruption. maladministration. and sexual violence to be rite 
in the penal system. Over 40 percent of inmates are infected with HIV. and 
health services. while improving. are inadequate. Excessive pretrial detention 
and negligent conditions for pretrial detainees were cited by a UN Working 
Group in 2005 as major shortcomings of the South African penal system. 
While most prisoners wait an average of three months betore trial. some must 
wait up to two years. At the end of 2008, 50,284 prisoners (over 30 percent) 
had yet to be sentenced. 

The constitution prohibits both state and private discrimination on the 
b,lsis of "gender, sex. pregnancy [or] marital status,"23 and imbues the state with 
a positive dut}' to prevent discrimination via national legislation-a duty that 
has been confirmed by the Constitutional Court. While the constitution allows 
the option and practice of customary law. it-along with the Recognition 
of Customary Marriages Act of 1998-does not allow such law to supersede 
women's constitutional rights. Nevertheless. women sutler de facto discrimina
tion with regard to marriage, divorce. inheritance, and property rights. 24 For 
example. rural women are often prevented from acquiring land under the 2004 
Communal Land Rights Act. which transferred effective control of communal 
lands to traditional councils. Women are also subject to sexual harassment and 
wage discrimination in the workplace, and are not well represented in top man
agement positions. However. prior to the April 2009 elections. women held 
I.n seats in the 400-seat NA.2~ and headed 12 of 28 miniseries and four provin
cial governments; in 2008. Baleka Mbete replaced Phumzile Mlambo-Ngcuka 
as deputy president. 

Domestic violence and rape. both criminal oflenses. are serious problems; 
South Africa has one of the world's highest rates of sexual abuse. The country's 
high rate of HIV infection. as well as a popular belief that HIV/AIDS can be 
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cured by sexual inrercourse wirh a ~emale virgin, makes incidenrs of rape panic
ularly worrisome. Despite rhe governmenr's operarion of women's helrers and 
sexual oHense couns, reponing and investigarion of these rimes are hampered 
by socieral a£lirudes and a lack of resources. In December 2007. rhe government 
passed a long-awaited Sexual OHenses Bill, which expanded rhe definirion of 
rape to include male victims and codified the oHenses of r.lpe ilnd sexual vio
lence. However, .1 2009 study by the Medical Research Council ~ound that one 
in ~l1llr Sourh African men admitted ro having raped at least one woman. ie; 

No law specific.llly prohibits trafficking in persons, .lIId Sourh Africa serves 
as a destinarion, source, and transit point ~or trafficked women. r However. the 
government has prosecuted traffickers- mostly in sexual oHense courts- under 
a number of existing laws and cooperared with nongovernmental organizations 
that work on the issue. 

As with gender discriminarion, the consriturion prohibits discrimination 
hased on "race . . . ethnic or social origin, colour, sexual orientation, age, dis
ability, religion. conscience. belief: culture, language and birth."28 Stare entiries 
such as the South African Human Righrs Commission (SAHRC ) and the OHice 
of the Public Prosecu£Or (OPP) are empowered £0 invesrigare and. with respect 
to the OPI~ prosecute violations of anridiscrimination laws. C iting the legacy 
of the apartheid sysrem. I'arliamenr has passed exrensive legislation mandating 
aHirmative action ~in previously disadvanraged groups (defined as "Africans." 
"Coloureds." and "Asians") in employment and education. However. racial im
b,llances in rhe work~orce persist . According to the 2007 Department of Labor 
Employment Equity Report. Afric,lIIs and Coloureds accounted ~or 28.8 per
cent of rop management, 32.4 percenr of senior man.lgement. and 41.1 percent 
of middle management positions despire represenring 87.9 percent of the coun 
try's economically acrive popularion .1') The government has also ~ocused (with 
mixed resulrs) on reforming inequiries in housing, health care, and land owner
ship. There were a number of racist a£lacks on black South Africans in 2008. 
including a racially motivared shooting spree in North West province that killed 
four people and wounded nine. T he nomadic Khoikhoi and Khomani San peo
ples. indigenous to Sourh Ah·ica. suHer from social discrimination and poor 
access to courts and rhe legal system. 

South Africa has one of the world 's most liberal legal environmenrs for 
homosexuals . The 2006 C ivil Unions Act legalized same-sex marriage, and a 
2002 Consrirurional Coun ruling held that homosexual couples should be al
lowed to adopt children. Nevertheless, a repon issued hy the Human Sciences 
Research Council in 2006 documented .1 rel.ent increase in hate crimes against 
homosexuals. While discrimination against disabled people is prohihited by the 
constitution and monirored by the Office on rhe Status of Disabled People. 
the SABRC repons that "there is urgent need ro redress violation of disability 
rights ," especially ~or children:'" 

Increased illegal immigration, particularly from Zimbabweand Mozambique, 
has led to a rise in xenophobic ,Htacks by police ,lIId vigilanres. In May 2008, a 



SOUTH AFRICA 5S 1 

wave of attacks across the country led to the deaths of 62 suspected foreigners 
and the displacement of some 80,000 others. \I In cooperation with the UN 
High Commission on Rdllgees and local CSOs. the provincial governments 
in Gauteng, Western Cape, and KZN set up 94 camps to provide temporary 
shelter for roughly 15,000 displaced people. 12 While some foreigners were repa
triated and others opted for reintegration into local communities. about 2.000 
were forced to lea\'e .Ifter the provincial governments shut down the camps 
that filiI. Immigr.ltion and police forces have been accused of abusing illegal 
immigrants and detaining them longer than allowed under the Immigration 
Act, parricularly at the Musina rdllgee center. According to Lawyers for Human 
Rights, "Hundreds of men, women and children are deported from the facility 
011 a daily b<lsis. in some cases, reg<lrdless of whether they h<lve valid asylum 
claims, or in many circumstances are even documented." II 

Freedom of religion is constitutionally guaranteed and actively protected by 
the government in pr<lctice. There is no ofhcial religion. though the majority of 
South Africans are Christians. The state is not involved in the appointment 
of religious leaders or the internal workings of religious organizations; in fact. 
the government does not require religious groups to be licensed or registered. 
While the government allows public schools to include general "religious edu
coition" in age-appropriate curriculums. it is not required . Preaching the tenets 
of a specihc faith ("religious instruction") is not permitted in public schoolsY 

Freedoms of association and peaceful assembly are secured by the Bill of 
Rights, and South Africa features a vibrant civil society. Protests and demonstra
tions are common and generally peaceflii. However. a number of the thousands 
of protests mounted each year over poor service delivery have turned violent. 
and the police have used force to disperse them. I~ South Africans are free to 
form, join. and parricip.lte in independent trade unions. Labor rights under the 
199'l Labor Relations Act are respected. and more than 250 trade unions exist. 
COSATU, which claims over two million members. is part of a tripartite gov
erning alliance with the ANC and the SACP. Strike activity is common. In May 
2007, COSATU led a four-week strike by some 500.000 public-sector workers 
to delllJnd higher pay. The strike-the largest in the democratic period-led 
to the closure of Illany hospitals and schools. as well as several violent confron
tations involving strikers. security forces. and replacement workers.-l(, In late 
June. the action was called off after the government agreed to a 7.5 percent pay 
IIIcrease. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

4.28 

4.60 

4.00 

4.50 

4.00 
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The independence of rhe Sourh African judici.lry is gU.Hanreed by rhe con
sriturion. While the courts have operared wirh subst.lIlrial .Iutonomy in the 
posr-apartheid era, rhey have been exposed to increased political inrerference 
in recenr years. The chief jusriLe and depury chief jusrice of the Constitutional 
Court (CC) are appoinrcd by the president ,Iher consultation with the Judicial 
Service COlllmi sion OSC),I- and with the leaders of parties represented in 
the National Assembly. The prcsident appoints judges to the CC and othcr 
courts-including the Supreme Court of Appeal - on rhe alh'ice of the JSc. 
Constiturionally, the "racial ,lIld gender composition of South Africa" must be 
considered in the seleuion of judges. Judges may only be removed from office 
through impeachmcnt by the NA. 1M 

The prosecution ofJawb Zuma on corruption charges- originally brought 
in 200')- flH his role in the Arms Deal (see Anticorruprion and Tr.lnsIJ.lren<..y) 
has exposed the judiciary and prosecurors to numerous attempts at polit ical 
interference. A succession of court rulings threw out and then allowed the rein
statement of the charges rwo times between 2006 and 2009, and in the second 
rejection of the cIHlrges, the judge said he believed Zuma's prosecution to have 
been at least partly motivared by political interference from the executive. then 
led by Mbeki . In a related incident, the CC in 2008 fimnally accused a Cape 
High Court judge of attempting to inAuence it in Zuma's favor. Ultimately, 
two weeks before the April 2009 elections, prosecutors dropped the case against 
Zuma on the grounds that the reinstatement of the charges in 2007 had been 
politically motiv.lled. 

In December 200'), the government introduced a package of bills intended 
to reform aparthcid-era srructures allli extcnd more executive control over judi
<..ial administration, bur the plan was withdrawn flH further consultation in the 
bce of widespread opposition from legal professionals and 50s. who S.IW it as 
a thre.lt to judicial independence. At its December 2007 national conference, 
rhe ANC endorsed making the CC rhe highest courr for both consrirlltional 
and nonconstirurional matters. dcmoting the Supreme Courr of Appeals to 

an inrerlllediate appellare body.J" Prominent legal scholars criricized the plan, 
claiming thar it would draw our cases and overload rhe C .,\(1 

The government generally complies wirh judicial decisions. and insrances of 
noncompliance are attriburable mosdy to lack of capaciry and efficiency rather 
rhan to willfi.l disregard. II 

Criminal defendants are presumed innocent until proven guilty, and rhe 
constitution provides procedural rights including the right to a f;lir, public trial 
conducted hefore ",Ill ordinary coun ... wirhoU{ unreasonable delay," the right 
of appeal to a higher courr, and the righr to independem legal counsel. Those 
unable to "Himl such counsel have rhe right to an assigned . srare-funded legal 
pracririoner " if suhsramial injustice would othcrwise result ." 11 In pracrice, staff" 

and resource ~llOnages undermine rhe righrs to a timely rri.11 and legal counsel, 
particularly !(Ir poor South Africans. These shortages have ,llso produced a sig
nificanr h'lCklog of cases. 
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The National Prosecuting Authority (NPA) is ensured de jure independence 
by the constitution and the National Prosecuting Authority Act of 1998. The 
presidentially-appointed National Director of Public Prosecutions (NDPP) is 
the head of the NPA, reports to Parliament, and is accountable to the justice 
minister. 

Since 2005, the independence of the NPA and NDPP has been compro
mised. In October 2008, the NPA's Directorate of Special Operations-a unit 
known as the Scorpions that ~ocused on investigating organized crime and 
corruption-was dissolved by Parliament and absorbed into the SAPS. The 
ANC had passed a resolution to that d}ect at its 2007 national con~erence, after 
the Scorpions' methods while investigating Zuma and other high-profile figures 
were condemned by Zuma's allies in the ANC, COSATU, and the SACP. The 
unit's dissolution was opposed by a wide array of civic organizations and oppo
sition parties. 

In 2007, .Justice Minister Brigitte Mabandl:l suspended Vusi Pikoli as 
NPDD. While the suspension was attributed to "an irretrievable breakdown" in 
Pikoli's relationship with Mabandla, it later emerged that the move was at least 
partly related to Pikoli's approval of an arrest warrant ~or police commissioner 
Jackie Selebi, a powerful politician who was eventually charged with corrup
tion and ddeating the ends of justice through his association with an orga
nized crime bossY A commission of inquiry cleared Pikoli of wrongdoing in 
November 2008, but President Motlanthe ~ormally dismissed him in December 
on the grounds that he was "not sensitive enough to matters of national secu
rity."-I\ Pikoli has appealed to the Pretoria High Court to reverse the decision. 
Selebi was set to stand trial in 2009. 

According to the constitution, the president is the commander in chief of 
the country's military, the South African National Defence Force (SAN DF). It 
is managed by a civilian ddense minister, and overseen by Parliament's Joint 
St,lIlding Committee on Ddence and the Portfolio Committee on Defence:15 

A ddense secretariat within the Department of Defence is headed by a civil
ian secretary and includes the chief of the SANDE the ~orce's top uni~ormed 
officer. Tasked mostly with maintaining external security, the SANDF also has 
some domestic obligations. Military personnel generally respect human rights, 
and soldiers undergo human rights training programs. However, there have 
been reports of abuses. Military personnel have been accused of abusing and 
demanding bribes from migrants on South Africa's northern border. During the 
wave of xenopllObic attacks in May 2008, the SANDF helped transport police 
to aHected areas and were deployed in Gauteng to assisted police with "cordons 
and searches." Ih 

There are ongoing tensions in South Africa between maintaining the rule 
of law, promoting economic growth, and remedying the country's gross inequi
ties in land ownership-the most enduring legacy of colonial and apartheid 
rule. The state generally protects citizens from arbitrary deprivation of their 
property. Section 25 of the constitution states that "no one may be deprived of 
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property except in tcrms of I.IW of general application," meaning property can 
be expropriated ~or a public purpose or in the public intcrest, subject to negoti
ated or court-mandated compcnsation based on market principles. Notably, 
the "public intcrest" includes "thc nation's commitment to land reform, and to 
rdorms to bring about equitable acccss to all South Africa's narural resources; 
and property is not limited to land." Thc constitution also provides that South 
Africans aHected by P,lst raci.llly discriminatory laws arc entitled to restitution, 
redress (including redistribution), or secured land-tenure rights. j " 

Dcspite being supportcd by a series of legisl;ttive acts and much political 
rhctoric, South Africa's land rdorm program has proceeded slowly. In 2009. thc 
Dcpartment of Land M'f:tirs rcported that only 18 percent of land was owned 
by black South Africans (including communal land and cxcluding statc-owned 
land), an increase of only 4.7 pcrcent since 1994; whites own about 46 percent. IH 

As a result, tllOusands of black brm workers suHer from insccure tenure rights, 
and illegal squatting on white-owned ~itrlns and attacks on the owners are major 
problcms. The government has vowed to trans~er }O percent of land to black 
owncrs by 2014. :Ind has agrecd to rcconsider its "willing buyer, willing seller" 
policy in ~ilVor of;t morc expedicnt approach. In 2007. the govcrnment ~or the 
first time expropriatcd .1 brm, compensating the owncrs with US$4 .9 million. 
In june 2008. the government presentcd legislation allowing state agencies to 
more r;tpidly exprnpri.lte ~itrlnland and other capital. but the bill was shelved 
in August due to major civic and opposition pressure. In March 2009. Land 
Affairs M inistcr Lulu Xingwana warned recipients of redistributed land that the 
govcrnment would reclaim brmland tklt was not being used productively. I" 

A majority of thc country's business assets remain in the hands of white 
owners. Beginning with the Mbeki administration. the government has im
plemented a Black Economic Empowerment (BEE) program with the aim 
of securing "significant increases in the numbers of hl.lck people that man
age, own ;tnd control the country's economy. as well ;tS significant decre;lses 
in income inequalities."'o The st;tte's official definition of "black" includes 
African, Colourcd. Indian, and-as of junc 2008-Chinese South Africans, 
The BEE program requires private-sector hrms to mcct a range of aHlrmative
action requiremcnts concerning ownership, management control. employment 
equity, skills developmcnt. preferential procurcmcnt. enterprisc development. 
and socioeconomic development. 51 Those that filii to meet these requirements 
cannot gain access to liccnses. govcrnment tenders, and sales of state-owned 
enterprises . ~l Between 1998 and 2008. BEE-related transactions moved asscts 
worth about US$25 billion.' I The program has becn strongly criticized ~or con
centrating the ncwly black-owned resources in the hands of a ~ew. politically 
connected recipients. 

Separately. J statc-sponsored cHon to revamp downtown johannesburg has 
evicted hundreds and potentially thousands of squatters from inner-city build
ings. In january 2009. police cvicted abour 1:;00 pcople living in the Ccntral 
Methodist Church in johannesburg, detaining scores. The raid was aimed .It 
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seizing illegal drugs, guns, and immigrants, though human rights groups con
demned the police ~or using excessive ~orce, violating detainees' due process 
rights, and lacking proper warrants to conduct the operation. 

ANTICORRUPTION AND TRANSPARENCY 3.90 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 3.50 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 4.00 

EXISTENCE OF ANTICORRUPTION NORMS. STANDARDS. 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

3.75 

4.33 

There are several agencies with a legal mandate to combat graft by public offi
cials, but enforcement of anticorruption laws is a major problem. Petty corrup
tion is a regular part of South Africans' interactions with state authorities, and 
the awarding of state contracts is heavily politicized. South Africa was ranked 54 
out of 180 counrries surveyed in Transparency International's 2008 Corruption 
Perceptions Index. 

Chapter 9 of the constitution established three institutions that deal with 
corruption: the Office of the Auditor-General of South Africa (AGSA), the 
Public Protector (PP), and the IEC (see Accountability and Public Voice). The 
AGSA is responsible ~or reporting to the NA on the finances of any agency 
receiving public funds. These reports are accessible to the public free of charge. 
While the AGSA's independence is constitutionally guaranteed, its autonomy 
was called into question by former auditor-general Shauket Fakie's conduct vis
a-vis the Arms Deal (see below). Incomplete reporting by public agencies, par
ticularly at the provincial and municipal levels, hampers the institution's efforts, 
as does the lack of resources, adequate stOlfi: and a positive obi igation on the part 
of other state bodies to act on AGSA resolutions.s, 

The PP is the national ombudsman, empowered to investigate maladmin
istration, abuse of power, improper conduct, and acts of omission that result in 
prejudice to another person. Citizens may report a matter directly to the Pp'5S In 
addition, a public protector is appointed in every province. Although the office 
is ostensibly independent, current PP Leonard Mushwana, a former ANC MP, 
has been accused of inhibiting investigations of senior ANC members and the 
party itself: Because the pP's office does not often initiate its own investigations 
and cannot impose penalties, its eHectiveness is limited.56 As with the AGSA, 
the public can access the PP's reports promptly and free of charge. 

Beyond the Chapter 9 institutions, several other agencies and legislative 
instruments contribute to South Africa's anticorruption eflorts with varying 
degrees of success. Within the executive and legislative branches, the separation 
of public office from personal interests is superficially achieved by the Executive 
Members Ethics Act, the Code of Conduct for Assembly and Permanent 
Council Members, and the deliberations of the Joint Committee on Ethics and 
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Memhers' Interests. Ilowever. while tllese mecllanisms mandate tllat the rel
eV:lIlt othcials disclose private hnancial assets and interests, the extent of disclo
sures is inconsistent among the narional. provincial. and local governments, and 
none have legirimate oversight or ent(lrCemcnt mecllanisms. Moreover, none of 

the systems have ,tdequate postemployment rcstrictions, ex.lCerbating the pllc
nomenon of a "rcvolving door" between governmcnt and business." Notably. 
while both executive and legislative officials' financial disclosures are legally 
available to thc public, those of executive offlcials, particul.trly the president, 
are reported to be substantially more difficult to obtain. In 2006, then auditor
general Fakie reponed that more that 14 cabinet ministers and deputies, along 
with 50.000 other public servants. had failed to publicly decl.He their business 

interests as relluired by Ltw. There are no penalties tor such failures in practice. 
In addition to the Arms Deal aHi,ir, executive and legislative othcers have been 

involved in a number of corruption scandals in recent years. An investigation into 
the abuse of travel vouchers by (mostly ANC) lawmakers, launched by the NPA 
and the Scorpions in 2004. continued to produce controversy in 2009. The probc 
resulted in charges against over 100 M Ps, a filth of whom pleaded guilty to fraud 
in 200'5 and 2006. After over 60 MPs retilsed to pay creditors of the tr,tvel agency 
involved in the fraud, the NA itself purchased thc debt in M,trch 2001), etlectively 
absolving the members involved-including high-ranking executive othcialssH-

of paying either tile state or the creditors tor their abuses. 
The Public Service Commission (PSC) oversees the Department of Public 

Service and Administration (DPSA) and is responsible for monitoring and 
evaluating the public scctor. including cases of public corruption. The Public 
Service Regulations (200 I) require senior public othcials and members of the 
PSC to submit disclosure forms, bllt adherence to the regulations is weak and 
has worsened over time. 'i" Moreover. sanctions fiJr fitiling to submit the requisite 
forms are virtually nonexistent. ivil servants convicted of corruption are not 
banned from tiuure government work, and the civil servicc has no restrictions on 
post-public scrvice cmployment. Corruption, particularly the exchangc of small 
bribes, is a significant problem in the ch·il service. The Department of Home 
AHairs is widely considered the most corrupt government ministry, witll bribes 
regularly used to gain prderential access to othcial documentdtion and to avoid 
deportation . 

The Protected Disclosures Act legally protects whistleblowers from various 
fimns of retribution, but it does not proteLt their identity, and in practice they 
are rarely shielded from negative reper ussions. Moreover, internal mechanisms 
for acting on reports of corruption are unclear, ineflectivc, and inconsistent 
across provinces and municipalities. The PSC and the DPSA Anti-Corruption 
Unit administer a national hotlinc for civil servants to report instances of cor
ru~)(ioll within their ranks. TlJe PSC reported that 4 , 182 allegations were made 
via the hotline between September 2004 and November 2007. Of tile 2,296 
that were deemed relatcd to corruption, only 142 cases were resolved,'" 
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Chapter 10 of the constitution states that "transparency [in public admin
istration) Illust be fostered by providing the public with timely, accessible and 
accurate in~orlllation ." In addition, Section 3 of the Bill of Rights grants 
"everyone" the right of access to "any in~ormation held by the state" (with ex
ceptions ~or issues like national security), and mandates that national legislation 
be enacted to this eHect. The 2000 Promotion of Access to In~ormation Act 
and the 2002 Amendment Act duly guarantee citizens' access to government 
in~ormation, but en~orcelllent suH-ers from a tedious application process, delays 
or inaction in response to requests, and a lack of explanation ~or most request 
d nials. According to the Open Democracy Advice enter, an appeal to a denied 
in~ormation request can take up to six months, not including court time, and 
can involve prohibitive costs.M 

The executive dominates the budget-making process. While the legislature 
must approve the budget, eHective legislative oversight is greatly hampered by 
Parliament's lack of both ~ormal amendment powers and preapproval of executive 
contracts. The Standing Committee on Public Accounts (SCOPA), Parliament's 
primary public funds oversight body, lacks independence and clear enforce
ment mechanisms. However, the Finance and Budget Joint Committees are 
more assertive vis-a-vis the executive.C.! The 1999 Public Finance Management 
Act (PFMA) and the 2003 Municipal Finance Management Act provide ~or a 
substantial degree of tmnsparency in the use of national, provincial, and local 
government funds. Both mandate regular expenditure reports from depart
mellts and public enterprises to treasuries, and require the annual submission 
of audited financial statements to Parliament. They also place a positive obliga
tion on a" departments to submit an anticorruption strategy to the national 
Treasury. In addition, the AGSA is obliged to monitor government spending 
and adherence to relevant regulations. Critics of the PFMA's efficacy point to 
the questionable independence and inadequate capacity of the AGSA, as we" as 
"the absence of a legal requirement ~or the publication of contingent liabilities 
and extra-budgetary activities."6.' Accurate and timely in~ormation on regular 
budgets and expenditures is easily available to the public. 

The government comrols eight state-owned enterprises (SOEs) and monop
olizes transportation (through Transnet) and electricity provision (through 
Eskom). While Eskom is subject to an official energy-sector regulator, other 
SOEs report to the Department of Public Enterprises, which is overseen by 
Parliament's Portfolio Committee on Finance.M Oversight agencies are we" 
funded, but they have been criticized as unpro~essional and do not regularly 
initiate investigations of or impose penalties on officials suspected of corrup
tion/'~ By law, procurement processes require competitive bidding and limit 
sole sourcing, and they are generally transparent. A number of laws require 
oHlcials to disclose potential conRicts of interest, and the 2003 Supply Chain 
Management Framework devolved procurement responsibilities to account
ing officers in government departments and away from the centralized State 
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Tenders Board. A major legal exception to competitive bidding is the 2003 
Black Economic Empowerment Bill (see Rule of Law). In 2006. the Mail 6-
GII,lrr/i{1I/ reported that interests associated with the Chancellor House, the 
ANC's in-house investment nrm, were among the most common benenciaries 
of BEE tenders. In February 2008. the Chancellor House withdrew from two 
multibillion-rand deals with Eskom ~iJllowing both internal and outside con
demnation of the implied relationship between the ruling party and a major 
state-owned industry. 

Controversies surrounding government contracting have dominated head
lines in recent years. Most notable is the US$4.8 billion Strategic [)dence Pro
curement Package (Arms Deal) of 1999 and the resultant raft of corruption 
charges against current president Jacob Zuma. Investigations by the Scorpions 
led to the 200') conviction of businessman Schabir Shaik, Zuma's financial 
adviser, on charges of paying Zuma a series of bribes totaling about US$170,000 
to secure the success of contract bids by French arms manu~acturer Thint. After 
Zuma himself was charged in 2005, Mbeki sacked him as deputy president. In 
a separate Arms Deal case, ~()rmer ANC chief whip Tony Yengeni was convicted 
of corruption and lost his parliamentary seat, but won parole in January 2007 
after serving only five months of a ~our-year prison sentence. In February 2009, 
Shaik was also granted parole-officially on medical grounds-only two years 
into a IS-year sentence, and two days after Zuma announced that he would 
consider pardoning Shaik if elected president. 

Largely in response to the Arms Deal scandal. Mbeki in 2004 signed the 
Prevention and Combating of Corrupt Activities Act. It established more work
able definitions of illegal corruption and extortion, reinstated the common law 
criminality of bribery, extended the presumption of prima /tlcie evidence to 

~acilitate prosecution, and expanded the scope of the law to include all pub
lic ofncials and private citizens. The act also established a Register of Tender 
Ddaulters that excludes persons and companies convicted of corruption from 
government business ~or set periods of time, a change that has been largely 
effective. 

The South African media have reported aggressively on the Arms Deal and 
other scandals. and allegations of corruption in general .Ire given wide airing. 
particularly in print media. In response, government officials have regularly 
accused the media of irresponsible reporting and racism . In August 2008. the 
Sllllr/(~), Times reported that Mbeki himself W.IS paid about US$3.8 million by 
German arms manu~;\Cturer Ferrostaal. most of which was given to the ANC. 
Both Mbeki and the party denied the allegation. 

The South African Revenue Service (SARS) is a well-funded, highly pro
~essional body with an excellent record of r.lirly en~orcing the tax laws. The 
government gives ~oreign assistance to neighboring Zimbabwe and contributes 
dues to the SADC and the AU. These funds are distributed in accordance with 
South African law. 
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RECOMMENDATIONS 

• As endorsed by the 2007 ANC national conference in Polokwane. legisla
tion mandating transparency in private contriburions to political parties 
should be pursued. Parties should be required to disclose the source and 
amount of political contributions. 

• Steps should be taken to protect the independence of the SABe. includ
ing the depoliticization of the selection of SABC board members and the 
,Ippointment of a nonpartisan head of news with experience in the private 
media sector. 

• III order to manage the continuing Aow of Zimbabweans into South Africa 
and better protect their rights, tile government should no longer treat 
Zi mbabweans as "temporary economic migrants." Instead. they should be 
granted a special temporary status under the 2002 Immigration Act that 
legalizes their presence in South Africa and prevents deportations until the 
political situation in Zimbabwe stabilizes. The SAPS should set up a task 
force to monitor the ongoing reintegration of migrants in communities 
from which they Red during the 2008 wave of attacks. 

• Staff and resources of the disbanded Scorpions should continue to function 
as a coherent, independent unit within the SAPS. tasked with investigating 
corruption and organized crime. The chief of this unit should be selected 
from outside the pool of ANC cadres to ensure independence. 

• The BEE good practice "scorecards" promulgated in 2007 must be amended 
to include a score for potential conRicts of interest with awarding authori
ties and a score for past performance on government tenders. 

• Restrictions on post-publ ic service employment in the private sector 
must be introduced and enforced. either as amendments to the Executive 
Members Ethics Act. the Code of Conduct for Assembly and Permanent 
Council Members. and the Public Service Regulations Act, or as new items 
of legislation. 

NOTES 
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INTRODUCTION 

SRI LANKA 
CAPITAL: Colombo 
POPULATION: 20.5 million 
GNI PER CAPITA (ppp): $4,460 

SCORES 2006 2010 

ACCOUNTABILITY AND PUBLIC VOICE : 4.26 3.55 

CIVIL LIBERTIES: 4.43 3.83 

RULE OF LAW: 4.05 3.01 

ANTICORRUPTION AND TRANSPARENCY: 3.79 3.25 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

Over the last four years, the human rights and governance siruation in Sri 
Lanka has deteriorated sharply. Much of the decline can be amibured to the 
government's extensive use of force against the Liberation Tigers of Tamil Eelam 
(LTTE) rebel group. Most international observers consider the military cam
paign to be rife with human rights abuses against both the LTTE and civil
ians. However, the country has also suHered from the current administration's 
increasingly hostile attitude toward critical or dissenting views among journal
ists, politicians, and civil society. 

For a small island nation, Sri Lanka has a remarkable amount of ethnic di
versity and conRict. The Sinhalese. concentrated in the central and southwestern 
areas of the country. are the largest ethnic group. comprising 74 percent of the 
population. I They claim to be the original civilized inhabitants of the island and 
speak the Sinhala language. Although there are some Christians among them, 
most are Buddhists. The Sri Lanka Tamils, abour 12.7 percent of the popula
tion. are descendants of early settlers on the island. speak Tamil. and are mostly 
Hindus. They represent a majority in most of the northern and eastern parts of 
the island. with other pockets in large cities. Tamil-speaking Muslims comprise 
7.1 percent of the population and live in strong concentrations along the east
ern coast and in parts of the Sinhalese areas. The nnallarge ethnic group is the 
Indian Tamils. who live primarily in the hill country of central Sri Lanka. They 
speak Tamil and most are Hindus. Comprising 5.5 percent of the population. 

Robert C. Oberst is a I'rofessor of Political Science at Ndmlsk:t Wesleyan Universit), and is 

the mllhnr orman}, h(l(lk.~ and journal articl{·s on Sri L'lIIka and SlIurh Asia. 
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the), arrived on the island later than the Sri Lanka Tamils and consider them
selves culrumll)' distinct. 

When the country secured indcpendence from Britain in 1948, the domi
n.lnt pre-independcnce political movement becamc the United National Party 
(UNP)' which appealed primarily to the Sinhalese. The Tamils, who had been 
part of the indcpendence movcment with the ~()lll1ders of the UNP, formcd 
their own party, the -I:lIl1il Congress. Both parties split in the 1 950s, with a fi\C
tion o~ the UNP led by S.W.R.D. Bandaranaike creating the Sri Lanka Freedom 
Part), (SLFP), while a ~;\Ction of the '!:ullil Congress formed the Federal Party 
(later the l iullil United Liheration Pront). Growing youth unemployment 
and the government's f;lilure to resolve economic and social problems resulted 
in thc developmcnt of active youth movemenrs among hoth Sinhalese and 
Tamils in the 1 960s ,lIId 1 970s. The Janatha Vimukthi Peramuna (JVP) among 
the Sinhalese and the LTTE among the Tamils challenged the traditional politi
cal parties, with the Maoist JVP leading bloody insurrections against the gov
ernment in 197 1 and 1988- 89. 

A series of"Cullil grievances ultimately led to tile LTTE insurrection. These 
included allegations of ethnic hias in university admissions, high unemploy
ment among l illllil youth, claims of a pro-Sinhalese bi.ls in the awarding of 
jobs and governmenr programs. and a series of anti-Tamil riots from 1977 to 
1983 that many T:II11ils helieved the governmcnr allowed to happen. In 1984, 
the simmering conflict developed into open warbre between the LTTE and the 
government. By the early 1980s more than 20 Tamil rebel groups were involved 
in the fighting; almost all would e\·entually either disappear or be militarily 
destroyed by the ITTE, though several ga\'e up armed conflict in the late 1 980s 
and remain a ~;lI..tor in T.llnil politics. 

Over the subseqllenr decades of warfilre, tens of thousands of civilians, 
mostly Tamils, died or disappeared. In response to international pressure, 
both sides reduced their attacks against civilians after the mid-1990s. A cease
tire was achieved through Norwegian mediation in 2002, but it began to 
break down .llter an SLFP-Ied coalition won a narrow victory in the 2004 
elections. Mahinda Rajapaksa of the SLFP won the 2005 presidential elec
tion, in part because the LTTE ordered all Tamils to abstain from voting. 
Most had been expected to votc fiH UNP leader Ranil Wickremasinghe. 
Rajap,lks<1 immediately consolidated power and made alliances with Sinhalese 
ultranationillists to increase his support. He initiated a stepped-up military 
campaign against the LTTE that eventually resulted in the rebel group's defeat 
and the deaths of almost all of its leaders in May 2009. This appeared to mark 
the end of the 25-year civil war. bllt the victory came with an increase in 
human rights ahuses and persistent allegations that Rajap.lksa is trying to cre
ate a dictatorship while stifling dissent and condoning violent attacks against 
his opponents.1 



ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL lAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

SRI LANKA 565 

3.55 

4.S0 

3.50 

3.33 

2.86 

Sri L1nka has a long history of relatively free and fair elections. The 225-
member unicameral Parliament is elected for a six-YC'Jr term through a mixed 
proportional-representation system. The last parliamentary elections in April 
2004 were relJtively f.1ir. with participation by a total of 6.024 candidates rep
resenting 24 political parties and 192 independent groups. Then president 
Chandrika Kumaratunga's United People's Freedom Alliance (UPFA), a bloc 
led hy the SLFP, won with 46.4 percent of the vote and 105 seats, although it 
railed to attain a majority and was forced to form a coalition government.' The 
UNP, with 82 seats. formed the core of the new opposition. while a collection 
of Tollnil parties won 22 seats. A new party formed by Buddhist clergy. the 
)athika I-lela Urumaya (National Heritage Party. or )HU) won nine seats and 
has generally aligned itself with the government. While the campaign period 
was relatively free from both violence and fraud, there were 250 complaints of 
intimidation and ballot stuffing on voting day. I 

In contrast. the presidential election held in November 2005 was plagued 
with irregularities. The J 3 candidates were generally able to campaign freely, ex
cept in LITE-controlled areas. However. there were reports that state resources 
were abused throughout the campaign period to support the UPFA. and the 
cOlllmissioner of elections received 77 complaints relating to misuse of state 
funds. While the preelection period was less violent than in past years. 30 com
plaints of violence and intimidation were ultimately submitted to the commis
sioner. Rajapaksa. the incumbent UPFA prime minister. narrowly won with 
50.29 percent of the vote, defeating former prime minister Wickramasinghe, 
who garnered 48.43 percent. Rajapaksa had promised to reject federalism and 
renegotiate the ceasefire with the LTTE. which prompted several smaller par
ties to endorse him. A boycott by the LITE and their intimidation of vot
ers resulted in low voter turnout and violence. especially in the northern and 
eastern regions. ~ A proposal to rerun the election in these areas was rejected. 
Allegations later surfaced that Rajapaksa had colluded with the LTTE to stifle 
Tollnil votes. In 2007. Parliament initiated an investigation into these claims 
that continues as of mid-2009. 

Local and provincial council elections since the 2005 vote have been even 
more problematic. The provincial council balloting for Eastern and North 
Central Provinces in 2008 and the local council elections in Eastern Province 
in 2007- won by allies of the government, as have all local and provincial 
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elections since the current coalition came to power in 2004- were marked 
by serious viol.ltions of democratic principles. including widespread voter in
timidation and .Itt.lcks on supporters of all parties.I ' A monitoring group. the 
Campaign tiJr Free and F,Iir Elections. described the 2008 Eastern Province 
contest as "not at all 'free and t;Iir ... • citing entorcement ti,ilures and violations 
such as the misuse of state resources. incidents of torgery during the candidate 
nomination period. as well as ballot stuHing, violent assaults, and obstruction 
of voting on election d.lY: 

Electoral violence and intimidation have made campaigning a dangerous ac
tivity. During the 2004 parliamentary campaign, 5 people were killed, 15 were 
seriously injured. and 310 were mildly injured, although this level of violence 
represented a decline hom previous years.H In the run-up to the 2005 presiden
tial election. three party oHid.lls were assassinated:' The Centre tor Monitoring 
Hection Violence (CM EV) reported a reduced level of violence in the 2008 
provincial elections, but still noted eight attacks on candidates. \I, In the pro
vincial council elections tllr Central and North Western Provinces in February 
2009. the CM EV again reported tilr lower levels of violence. but election viola
tions th.lt "r.lised serious concerns" nevertheless occurred . They involved "the 
threat and intimidation and assault of voters. and threat and assault of police 
officers and government serv.lJlts serving as party polling agents. "II Many can
didates limit themselves to activities that will not endanger their lives, establish 
c,IInpaign oHices in sate areas that may be tilr away from voting populations. 
or assemble armies of thugs to provide protection. This has added to campaign 
violence. as rival bands of thugs often clash with one another. 

Because of widespread fraud in earlier elections. the government passed a 
law in October 2004 requiring that voters show their national identity card. I! 
This has led to a sep.tr.lte problem. as the security torces have used 10 cards to 
control the movement of Tamils. Without the cards. Tamils cannot travel out
side their villages. and many Indian Tamils lacked cards because they had only 
been granted citizenship in recent years. While there is a need tor better screen
ing of voters. the I D card requirement has served as a way to disenfranchise 
citizens. In the 2009 Central Province elections. it was estimated that 75.000 
to 100.000 voters. or about \0 percent of the electorate. were unable to vote 
because they lacked 10 cards. I.! 

Sri Lanka lacks campaign finance legislation. and while elections have tradi
tionally required relatively small budgets. the costs have been growing and tele
vision advcrtising is now used extensively in national elections. Consequently. 
access to financial resources is increasingly necessary tor a successful camp.lign . 
Some observers have raised concerns that major financial disparities between 
candidates have diluted the quality of Parliament members. 

Sri Lanka's scmipresidential system. like the French system on which it 
is modeled. does not clearly separate powers between the three br,\IIches of 
government . nor between the president and prime minister. Still. President 
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Rajapaksa lJas assumed more power than his predecessors, primarily because 
of his refusal to obey several Supreme Court rulings. One decision ordered 
the president to observe the constitution's 17th Amendment, which stipulates 
that the Constitutional Council rather than the executive has the authority to 
appoint members of independent commissions; another ruling ordered that fuel 
prices be reduced. I I The first decision came in response to Rajapaksa's f;lilure to 
reconstitute the Constitutional Council after the terms of its members expired. 
Instead he had usurped its powers and directly appointed loyalists to several 
importanr posts. As of2008, he had appointed six Supreme Court judges, eight 
Court of Appeal judges, and two inspectors general of the police force. Ii 

The president and three of his brothers, all of whom hold government posi
tions, currently make all critical decisions and control public spending. The 
president doubles as minister of defense (among other portfolios), and his 
brother Gotabaya holds the post of secretary to the minister of defense, giving 
them a remarkable amount of power over the security forces. They have increas
ingly exercised this power to intimidate the media and opposition figures. In 
addition, the president has been able to inAuence the country's anticorruption 
bodies due to the appoinrment of his brother Basil to the Committee on Public 
Enterprises. A third brother, Chamal, serves as minister of ports and aviation 
and of irrigation and water management. 

Along with the decline in the f.lirness of elections, there has been a decline in 
government accountability and bureaucratic neutrality. The once-independent 
civil service has become a partisan battleground. Government politicians inter
fere with the appointment, transfer, and firing of public servants, and many 
bureaucrats avoid any action that might anger the governing party or opposi
tion members who may ultimately come to power. Those who anger key politi
cians are punished with transfers to unfavorable locations. Until recently, this 
could mean being sent to government oHlces in the LTTE war zone. 

Sri Lanka has never had many civil societ}' groups that contribute to the 
drafting of legislation in Parliament. Traditionally, Sri Lankan politics have 
been highly personalized, and those seeking government action contact indi
vidual members of Parliament (MPs) with whom they have a connection or 
relationship. Although there is a committee structure in Parliament, there are 
few hearings on pending legislation, leaving very little opportunity for outside 
groups to provide input. Civil society organizations have consequently been 
unable to exercise effective oversight of government actions. The Centre for 
Policy Alternatives was created in 1996 to provide such oversight, but despite 
issuing several important reports on government operations and making an 
eHort to inAuence policymakers, it has not had a significant impact. 

Among the most serious problems facing the country is the government's 
hostility toward nongovernmental organizations (NGOs) and the media. The 
government views any independent NGO as a threat and has been develop
ing a set of laws to more closely control such groups. All NGOs are required 
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to register with the governmenr,l(' and as of July 2009, 969 domestic and 309 
inrernational NGOs were registered. 1- Current law allows the government to 
review the activities ofNGOs and requires them to report their expenditures and 
sources of income. Under the proposed legislation, NGOs would be required 
to not only submit plans of action for approval, but also to turn over periodic 
progress reports to prove that they are achieving their goals. Moreover, the gov
ernment would have the power to revoke the visas oHoreign NGO workers and 
to han NGOs. The Asian Human Rights Commission has described the law as 
unnecessary to control NGO corruption and states that "the proposed new law 
.. . will viohtte the fundamenral human rights of e(luality before law, the right 
to hold opinions, freedom of expression and freedom of association. "1M 

The government has asked several inrernational NGOs to leave the coun
try over the last three years, and expelled the leaders of several others. Among 
these was the head of the German-based Berghof Foundation for Conflict 
Studies, who was expelled after refusing to appear before Parliament's Select 
Committee on N(.OS.19 The committee was created to produce a report 
on NGOs after complaints arose about the supposedly pro-LTTE and pro
Christidn behavior of some groups. Its first inrerim report in 2008 included 
an attack on Transparency International that questioned the group's right to 
investigate police corruption.20 Other expulsions in recent years have included 
foreign employees of the Inrernational Centre for Ethnic Studies (Colombo), 
Norway's Campaign for Development and Solidarity (FORUT), CARE. the 
International Committee of the Red Cross (JCRC), Save the Children, and 
the Norwegian Relief Council. 

Associated with the legal and government pressure on NGOs are wide
spread violent attacks, including the murder of staff' members. The Sri L1nkan 
Law and Society Trust produced a list of 58 aid workers killed from 2005 to 
2007.21 Three aid workers were killed in 2008, and at least seven more had 
been killed as of April 2009,22 Some of these attacks were carried out by the 
LTTE, but it is widely believed that the government or its supporters have 
been responsihle for many others. In 2006. 17 Sri Lankan aid workers for the 
French group Action Contre La Faim (Action Against Hunger) were killed in 
the eastern town of Muttur as government forces captured the town from the 
LTTE. Despite international pressure on the government to find the killers, 
the case remains unresolved. 

Media independence and freedom have been seriously undermined since 
the 2004 national elections. The International Federation of Journalists has de
scribed the media situation in Sri Lanka as a rapidly worsening "war on journal
ists." while Reporters Without Borders dropped Sri Lanka to il ranking of 165 
out of 173 countries in its 2008 press freedom index. l3 In recent years. journal
ists who report on sensitive issues like corruption. human rights abuses, and 
military strategy have been subject to harassment, intimidation, and, increas
ingly, physical attacks; a total of34 journalists have been murdered since 2004.!4 
Among the most high-profile murders was that of Lasantha Wickramatunga, 



SRI LANKA 569 

editor of the Slmd,~y Leader and Morning Leader newspapers. His death on 
january 8, 2009, led to the shutdown of the Momillg LMdrr. Between mid-
2008 and mid-2009 alone. II Sri lankan journalists were forced to Aee the 
country to protect their safety.!~ Moreover, the police have failed to make an 
arrest or identifY suspects in most of these cases. In the 2009 Impunity Index 
compiled by the Committee to Protect journalists, Sri lanka ranked fourth out 
of 14 countries in which journalists are killed regularly, with at least nine jour
nalist murders in the 1999-2008 period currently unsolved.2(· 

The Sri LlIlkan media sector has traditionally been dominated by the lake 
I louse Publishing group, which was taken over by the government in the I 970s. 
The lake House newspapers are used to present the government position on 
political issues and have ceased to be a source of objective reporting. The gov
ernment also has its own radio and television outlets. This government domi
n.lIlce stimulated the development of independent print outlets, including 
several Sinhala, Tamil, and English dailies. Nevertheless, private news outlets 
th.lt are seen as critical of the government have faced increased harassment and 
attacks. For example. leader Publications, publisher of the Sunday LMde/' and 
Momillg LMder. was the target of an arson attack in 2007. and the Sirasa TV 
studio complex was nearly destroyed by armed men in january 2009. Several 
private outlets have closed down due to this climate of fear and violence, while 
others, such as the Standard Newspaper Group, have been driven out of busi
ness by government financial pressureY As a result, the availability of objective, 
independent sources of information in the country has drastically diminished, 
and the government line has dominated reporting since the last phase of the 
war began in 2006. 28 

Past governments have used highly restrictive slander and libel laws to pre
vent media criticism of public officials. Because of the inefficiency of the court 
system, slander or libel suits are invariably dragged out over several years, in
creasing the cost to the targeted media organization. The laws, which favor 
plaintiHs, contribute to media self-censorship, particularly on national security 
issues, corruption, and human rights abuses. 

In December 2008, the government censored the British Broadcasting 
Corporation (BBC) and the Sunda,y LMdt'/,.lq The BBC ultimately stopped pro
viding content to the state radio outlet.!O A month before Wickramatunga's 
murder, the Sunday LMdt'/' was forbidden to mention Defense Secretary 
Gotabaya Rajapaksa by name. Separately, one of Sri lanka's foremost journal
ists, D.B.S . )e),amj. resigned from the staff of the Natio1l in September 2008 
to protest the publication's censorship of articles after several of its journalists 
received death threats. \I 

The government has arrested large numbers of journalists or taken them to 
police headquarters tor questioning. It has also passed rules that tightly restrict 
journalists' freedom of movement and ability to cover certain areas. Since 
2007, all reporting of frontline battles with the lTTE has been banned, and 
no reporters have been allowed near the battle lones. In May 2008, foreign 
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journalists were also barred from covering the provincial council elections in 
Eastern Province. 12 In 2009. the government deported or denied visas to several 
fllreign journ,llists. 

The authorities' hostility toward the media also takes the form of pub
lic pronouncements Londemning criticism of the government. These attacks 
have included accusations that the Bostoll Globe is a terrorist mouthpiece. and 
a Ministry of Odcnce statement accusing the media of treachery against the 
.trllled forces . ' I Got.lbaya Rajapaksa. after ordering the president and secretary 
of the Sri Lank.1Il Working Journalists' Association to meet with him. appeared 
to threaten media workers with violence. warning that "those who love mili
tary leaders would take serious action against journalists. Such actions .ue not 
wrong. and the Government cannot stop such actions.'''! 

EHorts to control internet news sources have increased. A number of oppo
sition media sources have been targeted in hacking incidents. although it is dif· 
ncult to identi.), the culprits. In June 2007. the 'ElInilNet website was blocked 
by the government.'~ 

CIVIL LIBERTIES 3.83 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 2.75 

GENDER EQUITY 4.67 

RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 2.50 

FREEDOM OF CONSCIENCE AND BElIEF 5.00 
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The government's campaign to control LTTE terrorism has led to numerous 
and serious human rights violations. with extensive evidence pointing to abuses 
by the security forces . For years. both sides in the civil war have frequently tar
geted civilians. This problem escalated in late 2008 and early 2009. as govern
ment military victories forced the LTTE to retreat into their jungle strongholds. 
The rebels used civilians as a shield against the adv'lI1cing government troops. 
bllt the government pressed ahead with extensive bombing and shelling. show
ing little concern for civilian casualties. Hum,lIl Rights Watch described the 
conAict as a "war on the displaced" and accused the government of attacking 
a safe zone created for civilians and hospitals. Civilians also suHcred due to a 
government blockade of the war zone, which prevented relief agencies from 
entering the aHccted areas. It> AlrllOugh there were no outside ohservers to deter
mine the extent of the casualties. some sources have estimated that as many as 
20.000 l:lIllils were killed hy government shelling during the nnal oHcnsive 
against the LITE. 17 

Although the security forces have a long history of torturing detainees. 
there has been a sharp increase in st.lte terror since 2004. In 2006. Tamils be
gan disappe.uing by the hundreds in government-controlled areas. However. 
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without independent law enforcement ofllcers to investigate the incidents, 
there is no way to prove allegations that the security forces were involved. The 
most common claims were against militia groups working with the security 
forces, including Tamil groups that had split with the LTTE, such as the Tamil 
Makkal Viduthalai Pulikal (TMVP) and the Eelam People's Democratic Party 
(EPDP). 

The numher of reports of torture involving both LTTE and criminal sus
pects has increased sharply under the Rajapaksa administration. In a 2007 
report, the UN Special Rapporteur on Torture, Manfred Nowak, stated that 
"torture is widely practiced."'R The progovernment militia groups, some of 
which have been given the power to detain Tamils, often work with the regu
lar security forces to arrest and torture suspects before releasing them, killing 
them, or turning them over to the police for further action. Police powers in the 
Eastern Province, for example, have been delegated to the former LTTE fight
ers of the TMVP, who now arrest people at will, interrogate them, and transfer 
them to the police. 

Torture is often used against suspected terrorists, who are held without court 
supervision. The 1979 Prevention of Terrorism Act allows unlimited detention 
of LT TE suspects without legal representation or safeguards. A significant num
ber of detainees, both LTTE suspects and ordinary criminal suspects, have died 
in custody, including 26 in the first six months of 2009.39 Due to overcrowding 
and a lack of basic infrastructure, prison conditions fail to meet international 
standards. According to Nowak's 2007 assessment, prisons with an intended 
capacity of 8,200 inmates held 28,000. 10 

Throughout the civil conRict, displaced Tamil civilians have been held in 
government detention centers until it can be proven that they are not members 
of the LTTE. In the nnal offensive, nearly 285,000 civilians sought refuge with 
government forces and were placed in such camps.41 Estimates of displaced peo
ple prior to that reached nearly 500,000:12 The government has given the army 
control over the detention centers and has banned or limited access for both 
domestic and international NGOs. There have been widespread allegations of 
progovernment militia groups "disappearing" detainees, and of sexual abuse 
and poor medical and sanitary conditions. Although the government improved 
the conditions in detention camps after the Nowak report, most held more 
than twice the number of people they were built for, leading to shortages of toi
lets and poor sanitation. For example. with over 220,000 detainees. the Menik 
Farm camp in Vavuniya has been described as having "woefully inadequate" 
sanitation and health filCilities, cramped living conditions, and outbreaks of 
chicken pox, hepatitis, and diarrhea:1.l 

Several progovernment groups, particularly the EPDP and the TMVP, have 
been accused of carrying out murders and kidnappings of Tamils and political 
opponents at an increasing rate in the last five years. Since 2005, three promi
nent Tamil MPs have been assassinated: T. Maheshwaran of the UNP in January 
2008, N. Raviraj of the Tamil National Alliance (TNA) in May 2007, and 
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Joseph Par'lrajasingham. also of the TNA. in 2005. It has been widely reported 
that the three were murdered by members of the [PDP. 

Rates of criminal violence have also risen. Organized crime bosses often 
h.IYe rel.ltionships with powerful politicians. who protect them in return for 
services induding violent attacks on opponents. Few of these attacks result in 
arrests . I n another area of concern. there have been numerous reports on the 
LTTE's recruitment of underage soldiers. However. the TMVP has also been 
accused of recruiting child soldiers. including more than 400 in 2007.'i o

l 

There have been a small number of arrests of individuals within the secu
rity forces lor abuses like those described ahove. In one prominelH case that 
provided conclusive proof of security force involvement in rights abuses. an 'Iir 
feJrce squadron leader was arrested in 2008 fi.lf overseeing more than 100 kid
nappings and murders in the Colombo area. He worked with other security 
force ollicers and members of the TMVP's Karuna faction in carrying out the 
actions. I' However. in a large number of cases. prosecution has been hampered 
by several h\Ctors. First. the execmive hranch has displayed a lack of political 
will to investigate or punish the abuses. dismissing calls for independent probes 
iJ1(O alleged viol.ltions of international hum.lI1itarian law. Second. while the Sri 
Lankan courts have upheld civil liberties. they often move too slowly (0 provide 
effective relief: Third. in many cases the courts are ullable to force the coopera
tion of the security forces. For example. the Supreme Court has issued rulings 
ordering the security forces to release all deminees held longer than 90 days. but 
this has been largely ignored . II> Even when a court awards damages to petition
ers. there is no way for them to collect or for the court to enforce payment. The 
courts in the Jalhla municipality of Chavakacheri ruled in February 2006 that 
there was adequate evidence to continue with cases involving the disappearance 
of 35 yomhs detained hy the army. However. the army would not turn over 
the suspects for prosecution. Among the oflicers involved was Janaka Perera. 
who had since become a UNP politician and served as high commissioner to 
Austf;llia before being killed bY;1 suicide bomber in 2008. In 1997. he had been 
the commander of Sri Lankan forces implicated in the disappearance of over 700 
youths on the JaHlla peninsula. 1- Finally. prosecutions have been undermined 
by extensive threats against witnesses. Sri Lanka does not have any witness pro
tection laws. and murders and iJ1(imidation of both witnesses and victims are 
common. IS The murder of UNP lawmaker T. Maheshwaran. noted above. was 
carried out before a crowd of worshippers in a church. One of his bodyguards 
shor and wounded the attacker. However. the witnesses were reportedly intimi
dated before a police line-up (0 idenrif), a suspect that had been apprehended. 

The unsolved stams of most political murders and disappearances led the 
president in September 2006 to appoint a commission of inquiry to investi
gate 14 murder cases. I n February 2007. an I nternational I ndependent Group 
of Eminent Persons (IIGEP) was invited (0 observe and assist rhe commis
sion. known 'IS the Presidential COlllmission of Inquiry (0 Investigate and 
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Inquire into Alleged Serious Violations of Human Rights. In November 
2007, the IIG EP ended its mission prematurely, stating that the Sri Lankan 
p.lnel was not transparent and did not conduct its business according to basic 
international norms. They argued that the attorney general intervened on 
behalf of the government, that witnesses were threatened and not protected, 
and that officers in the armed services refused to cooperate with the investiga
tion ," " After the government's military victory over the LTTE in May 2009, 
the president declined to continue the mandate of the commission of inquiry 
and allowed it to be disbanded. 

Iluman rights have also been undermined by the weakening of the National 
Human Rights Commission over the last four years.~o In May 2006, President 
Ra;apaksa appointed five members to the commission in violation of the con
stitution, which requires the nonpartisan Constitutional Council to make the 
.Ippointments. The next month, the commission announced that it would dis
continue investigating more than 2,000 cases of disappearances. As a result of 
these changes, the body has effectively ceased to be a force promoting human 
rights in Sri Lanka. 

Gender rights are considered strong relative to neighboring countries, and 
the government provides legal equality to women. though in some cases it has 
Eliled to uphold the principle in practice. Women remain underrepresented in 
political positions and within the civil service. Their share of Parliament after 
the last legislative elections in 2004 was about 6 percent.~1 The main gender 
issues still f;lCing the country are sexual harassment. discrimination in salary 
and promotion opportunities. and domestic violence. Weak laws prohibiting 
these abuses have not been enforced, nor has there been any eHort to pass new 
legislation. Matters related to the family-including marriage. divorce, child 
custody, and inheritance-are adjudicated under the customary law of each 
ethnic or religious group, which sometimes results in discrimination against 
women. Furthermore. the intensification of the civil conflict has been accom
p.lIlied by an increase in the level of violence against women, including rape. 
and a disproportionately high number of the displaced population is female. 
Human rights groups have alleged that security forces and militias have abused 
women in former LTTE-controlled areas. The government denies the claims. 
and there are no independent observers to verilY them because of the govern
ment's restrictions on journalists in the north and east. 

Constitutional guarantees of equal rights for ethnic and religious minori
ties have not been adequately enforced. The current government is a broad 
coalition that includes extreme nationalist parties that view Sri Lanka as the 
rightful domain of the Sinhalese Buddhists and are very intolerant of religious 
and ethnic minorities. Such extremist groups are believed to be behind the 
numerous attacks against Christian churches and worshippers over the last four 
years, very few of which have been punished, and they are supportive of govern
ment eHorts to restrict foreign NGOs and assert the preeminence of Buddhism 
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among the country's religions. They have reportedly intimidated minorities 
and sought to require all shops (even those owned by Muslims and Hindus) 
to Ay the Buddhist Rag on Buddhist holidays. The president stated in his vic
tory speech to Parliament after the LTTE dde,lt that there would no longer be 
minorities in Sri Lanka, only patriots and non-patriots, and nationalists subse
quently proposed new laws banning all political parties whose names mention 
an ethnic or religious group. If enacted, such a rule would eliminate all of the 
current Muslim and Tamil political parties. 

The political importance of Buddhism has led the Buddhist clergy to play 
a major role in government and society, as reAected by the success of the JIIU 
in the 2004 elections. The party promotes the election of Buddhist clergy to 

Parliament, and since 2007 it has supported the Rajapaksa government, hold
ing one cabinet seat. The JH U has been at the forefront of an eHort to control 
Christian proselytizing. 

Proposed "unethical conversion" legislation illustrates the concerns many 
Buddhists have about Christianity. The Prohibition of Forcible Conversions 
Bill has been under consideration by Parliament since 200S, but it was essen
tially dormant fllr four years th'lIlks in part to widespread international criti
cism. The government revived it in 2009 on the recommendation of a January 
report by the government-sponsored Commission on Unethical Conversions, 
which also called filr laws requiring new religious organizations to take an oath 
not to recruit new members, a government investigation of religious groups that 
became established in the country after 1972, ,I ban on any such groups that are 
fi)lllld to be harmful. and the creation of a data center to collect individual 
complaints against religious groupsY Under the anticonversion bill as rein
troduced by the government, those who tried to convert a Sri Lankan citizen 
from one f.lith to another using "force, fraud, or allurement" would f.tce fines 
of up to 500,000 rupees (US$4,400) and up to seven years in prison. The 
U.S. Commission on International Religious Freedom criticized the bill for 
vague language that threatened to criminalize even peaceful religious practice 
and wnversations about religion.~·\ Fifteen members of the U.S. Congress, in a 
letter to the Sri Lankan ambassador in Washington, stated that the legislation 
would "quite simply extinguish freedom of religion, expression and association 
for all Sri Lankans."5i 

Beyond the proposed restrictions aimed at Christians, the government has 
usually avoided interfering in the aflilirs of the major religions of the country 
(Buddhism , Hinduism, Islam, and Christianity). Members of all religions have 
traditionally been allowed to worship as they wish. 

Government job appointments ,lIld placement of development projects 
are based on patronage and support for government politicians. Sinhalese 
Buddhists dominate the political system and usually direct jobs and projects 
to members of their ethnic community. The educational system is divided 
between Sinhala and Tamil-language schools. Those who study in Tamil and 
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cannot speak Sinhala Auenrly are at a disadvantage when seeking employment 
in Colombo or with the civil service. 

The security forces rourinely target Tamils for extra scrutiny and restrictions 
on movement. Tamils are required to register with the police whenever they 
move to another city. either temporarily or permanently; no such requirement 
exists for Sinhalese. Tamils must also obtain permission from the government 
and security forces before traveling from the north and east to other parts of the 
country. Such restrictions are exacerbated by security forces' common practice 
of connscating Tamils' n:ttional identincation cards. preventing those aHected 
from traveling beyond their villages; there is no legal recourse for them to regain 
the cards. 

During the ceasenre before the Rajapaksa government came to power. re
strictions on T.lI11ils were relaxed. but they have been tightly enforced in the 
last three years. Since the LTTE defeat. the government hds been very slow to 
remove the restrictions. Under the Prevention of Terrorism Act and emergency 
regulations enacted in recent years. Tamils may be held by the security forces 
without access to counsel. charges. or trial. Although the emergency provi
sions apply to all Sri Lankans. the overwhelming majority of detentions involve 
Tamils. And as described above. displaced Tamils crossing over from LTTE
controlled areas or caught traveling to or from India are placed in camps to be 
held indennitely with no access to the courts. 

The government has done very little to provide opportunities for people 
with disabilities. Progress has been stymied by the high costs of increasing access 
to buildings. jobs. and education. and new eHorts seem unlikely in the near 
future. Another vulnerable group. homosexuals. are subject to Section 365a of 
the penal code. which criminalizes homosexual behavior. However. such restric
tions are not routinely enforced. 

Sri Lanka has a strong workers' rights tradition. with over 1.500 unions 
registered. Workers are allowed to form and join unions. and strikes are permis
sible. However. each political party has created aHiliated trade unions, and the 
parties in power typically support their unions at the expense of those linked to 
opposition parties. costing many workers their jobs. This pattern has continued 
under the Rajapaksa government. Political organizations are allowed to form. 
and the right of peaceful assembly is assured by the constitution, but permits 
are required for demonstrations. In addition. emergency regulations imposed 
in 2005 grant the government the authority to restrict assemblies and rallies. 
although it rarely denies permission to demonstrate . The police periodically 
carry our investigations and imimidation of opposition organizations and have 
been known to use excessive force against demonstrarors who fail ro obtain 
permits. Human rights NGOs and groups that advocate peace talks have been 
p.lfticularly subject to harassment. Surprisingly. the increased security provi
sions associated with the ethnic conAict have not led ro a reduction in the 
number of demonstrations. 
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The judiciar)' has traditionally been an independent and fair institution, and 
there are consrirution.ll procedures to proteCt judges from political pressure. 
Nevertheless. the courts have experienced pressure in recent years, and the 
gradual politicization of the judicial process has become a serious impediment 
to justice. In some cases. the pressure has come from senior judges themselves. 
According to the International Crisis Group, "the recently retired chief justice, 
Sarath Silva, is widely regarded as having played a central role in the judiciary's 
current politicization,"~s in part by appointing his supporters to judgeships in 
the lower courts. 

However, much of the heightened political pressure on judges and magis
tr.ues has come from the execlllive branch. which has arrogated alllhority over 
the judiciary in defiance of the constitution. As noted above, the charter's 17th 
Amendment in 200 I created an apolitical Constitutional Council to make 
independent appointments to key state bodies, including the Judicial Services 
Commission (jSC), which was previously appointed and largely controlled by 
the chief justice of the Supreme Court. The jSC is in charge of the transfer, dis
missal. and discipline of lower court judges. among other functions. After the 
terms of the initial Constirutional COllncil members lapsed in 2005. Rajapaksa 
refused to reconstitute the body and has since made direct appointments to 
the jSc. the Supreme Court. and the post of attorney general. In late 2008, 
following a series of unfilvorable Supreme Court decisions, including one that 
ordered him to implement the 17th Amendment. Rajapaksa made statements 
threatening the court by reminding the judges ofa time when their homes were 
stoned and they were impeached."; 

The controversy over the jSC has limited its activities and rdorm projects, 
including dlorts to create a code of conduct for judges. Moreover, the arbitrary, 
politicized transfer of lower-court judges is now common and occurs even in 
high-profile cases. The magistrate overseeing the 2006 investigation into the 
murder of 17 aid workers in Muttur, who was a 1;lInil frolll the region where the 
crime was committed, was transferred by the justice minister to another district, 
and no legal justification was provided. The case was then handed to a Sinhalese 
magistrate in a diHerent location, moving it away from the fillnilies and poten
tial witnesses and compromising the filirness of the trial. In November 2007, 
the case was transferred back to Muttur. but under a different magistrate.si 

In addition to political interference, the judicial system suHers from a rising 
number of due.lts against attorneys. This problem has been extensive on the 
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T.llnil-populated Jaffna peninsula.~R Also of concern has been the training of 
judges. While the criteria for appointment call for judges to be knowledgeable 
of the law, the country has lagged behind in providing law reports on court de
cisions. BeGllIse most magistrates do not have easy access ro these records, it is 
often difncult for them to base their decisions on precedents set by other courts. 

Under Sri Lankan law, defendants are presumed innocent until proven 
guilty, have the right to counsel, and are guaranteed a public trial in criminal 
cases. Nevertheless, due process rights are often denied in practice, particularly 
for displaced Tamils held in camps. Furthermore, a backlog of cases results in 
long delays, sometimes lasting more than 10 years. The Court of Appeal pro
cesses about 600 cases a year; as of June 2007, it faced a backlog of 11,000 cases 
and was receiving about 1,700 cases a year.'" The ease with which a party in a 
Cdse can delay the proceedings has made it difncult for petitioners of modest 
means to pursue court action . Although independent counsel is available, it is 
usually too expensive for the average Sri Lankan, especially if the case is delayed. 
The underfunded Legal Aid Commission, which provides legal assistance to 
needy litigants, cannot meet the needs of most clients. Mediation boards that 
were formed in the 1990s continue to function, diverting cases from the court 
system to a low-cost mediation process that hears about 250,000 civil and 
criminal cases a year. Mediators are required to undergo a training program 
conducted by the Ministry of Justice that teaches them a uniform mediation 
model employed throughout the country. 

Prosecutors are theoretically independent of political pressure, but in reality 
the prosecution process is highly politicized and the criminal justice system has 
been used increasingly to punish politicians when they are om of power. S.B. 
Dissanayake, one of the leaders of the opposition UNP and the heir apparent to 
current party leader Ranil Wickremasinghe, was sentenced in 2004 to two years 
in prison for a speech in which he criticized the judiciary, and in July 2008 the 
UN Human Rights Committee deemed his sentence arbitrary and dispropor
tionate/~' While cases against political opponents take several years to prosecute, 
they tend to move through the judicial system f.1ster than other types of cases, in 
part because of an awareness that the matter could be dropped if power changes 
hands in the next election. 

The security forces have traditionally been uninhibited by civilian interfer
ence, except for budgetary and judicial oversight. Under Rajapaksa, the govern
ment has exercised more control over all branches of the security forces. This 
has included the selection of commanders based on political factors. In July 
2009, Gotabaya Rajapaksa transferred General Sarath Fonseka, whose status as 
hero of the anti-LTTE campaign made him a potential political rival, to a less 
prominent role. There has also been direct political control over the leadership 
of the police, thanks in part to the absence of a Constitutional Council, which 
was supposed to appoint independent police ofncials. Although the security 
forces have in some cases acted in defiance of political orders, these instances 
have been relatively rare. 
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The security forces are actively involved in political <lfbirs. and the prob
lem has been extremely serious during local and provincial governmenr elec
tions. with ofl-icers who fail to obey ruling party politicians facing transfer or 
dismissal. Moreo\'er. security personnel are often told to leave shorrly before 
incidenrs of b.lI/or-box sruffing or electoral fraud occur. 

The security forces have also been implicated in political actions against 
members of the opposition and other critics of the government. While it is dif· 
ficult to determine who was responsible for the many unsolved attacks. security 
f<lrce involvement has been proven in some cases. These include an attack by a 
dozen ollt-of:uniform policemen on the television station Max TV in February 
2009."1 Most other attacks. such as the assault on Sirasa TV in Janu<lry 2009. 

have gone unsolved.h1 

Private propcrty rights are guaranteed under the constitution. and the 
government has generally upheld them in pfilctice. However. the long delays 
in civil cases m.lke coun enforcement of property rights inefl-ecrive. This is 
compounded by the weight the legal system gives to possession. which often 
makes it difficult to evict squatters amI allows them to occupy disputed hmd for 
decades as coun cases progress. 

Another problem is the seizure. on security grounds. of private land held by 
Tamils. A great deal of land in the nonh and east has been included in declared 
"high security 7.ones" and confiscated by the security forces. In some cases. the 
armed forces have held the land for more than 20 ye.lrs. Parcels of land sur
rounding military camps are usually turned over to Sinhalese civilians. who use 
thcm for commercial purposes or build permanent homes. The military defeat 
of the LTTE has provided an opportunity for the security forces to seize more 
land. and the occupation of private property is expected to continue despite the 
end of hostilities. 
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ENVIRONMENT TO PROTECT AGAINST CORRUPTION 3.25 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 3.00 

EXISTENCE OF ANTICORRUPTION NORMS, STANDARDS. 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

3.2S 

3.50 

Three significanr types of corruption prev<lil in the Sri Lankan politicJI sys
tem: bribes paid in an eH(lrt to circumvent bureaucratic red tape. bribe solicita
tion by government officials. and nepotism or cronyism. Under the Ra;apaksa 
administration. very few steps have been taken to conrrol corruption . Sri Lanka 
was ranked 92 out of 180 countries surveyed in Transparency International's 
2008 Corruption Perceptions Index.6 ! 

Until the 1970s. Sri Lanka had a strong system of bureaucratic regulations 
that made conducting business very difficult and time consuming. Beginning 
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in 1977. those regulations were relaxed and economic activity became much 
freer. I n the last ~our years. the Rajapaksa government has reinstituted some 
regulations. but it has made no eHort to carry out a widespread reregulation of 
the economy. 

The state still owns a significant number of businesses. and Rajapaksa's 
economic plan rejects the privatization of state enterprises, including "strate
gic" enterprises such as banks and airports/" State-owned enterprises are of· 
ten used by friends of the government as a means of accumulating wealth. 
The Committee on Public Enterprises (COPE) is charged with ensuring that 
financial discipline is upheld within public corporations and other government 
business organizations. Its reports to Parliament have revealed the presence of 
extensive corruption and mismanagement of government funds,!" and several 
recent court cases have highlighted this trend. A 2008 Supreme Court decision 
~ound that Lanka Marine Services. a profitable state-owned enterprise. was sold 
with "dishonest intent" and ordered the buyer to return the company to the 
government. In another case that is still pending before the Supreme Court, 
COPE reported in 2008 that the sale of the Sri Lanka Insurance Company was 
"seriously Aawed." Also in 2008, the Supreme Court fined ~ormer president 
Chandrika Kumaratunga ~or granting state-owned land near Parliament to a 
private owner.(,(' 

Despite the widespread phenomenon of illegal gain by public officials, Sri 
Lanka has still not enacted eHective financial disclosure laws. While a 1975 law 
obliges high officials to make annual declarations of their assets, these declara
tions are not independently audited, and less than 5 percent of MPs had com
plied with the rule as of 2003. Although ~ailure to make the asset declaration 
is considered a criminal o~fense, violations are rarely punished/·7 Furthermore. 
a 2007 law states that public officials who have dual citizenship and property 
overseas are not required to declare their assets. 

The Sri Lanka Bribery Commission was created in 1994 as the only agency 
dealing solely with corruption prevention. The transfer of the commission's 
director general by President Rajapaksa in February 2008, along with similar 
trans~ers of police investigators assigned to the panel. raised doubts about its 
independence. While the president has the authority to appoint members of the 
commission, he does not have the right to remove them. At the time of the direc
tor general's transfer, the commission was investigating allegations of bribery 
linked to the purchase of obsolete MiG-27 jets.(·R While the Bribery Commission 
receives over 4,000 cases a year, there have been only one or two bribery convic
tions annually. The gener.ll ~ailure of the body has drawn severe criticism from 
many anticorruption groups.c,q Although the Supreme Court has ruled against 
the government in the ~ew high-profile privatiz.1tion cases noted above. onicial 
corruption generally goes unpunished. 

In addition to the Bribery Commission and the COPE. the auditor general 
and the Public Accounts Committee hold anticorruption mandates. The audi
tor general is charged with monitoring all government entities and delivering its 
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annual repons to the Public Alcounts Committee (PAC) in Parliament, which 
oversees governmental efficiency and financial discipline. However. the power 
of these bodies to address corruption has been vastly diminished as a result 
of government interference. Furthermore. the impaniality of the COPE has 
been under scrutiny since the appointment of Basil Rajapaksa, the president's 
brother. as a member in 2007. and the appointment of a cabinet minister as 
COPE chairman in 2008 .-1) 

The fililure to enforce corruption laws is accompanied by a general fail
ure of the government to properly account for expenditures and to enforce tax 
laws. The auditor general's repons have revealed that the entire tax collection 
system is corrupt. In 2004. the auditor general found that 441 billion rupees 
(US$J.89 billion) in taxes, more t11,1II the total tax revenue collected in a year, 
was lost to fraud committed either "willfully or negligently" by the Sri Lanka 
Inland Revenue Department between 2002 and 2004 .-1 More recently, the 
2007 PAC report on government tax revenue revealed value-added tax fraud.'2 
There appears to be very little interest in addressing these problems, either in 
the government or in civil society. which has organized intermittent campaigns 
bllt f.liled to f(}rce government action. 

The weak performance of the Bribery Commission has contributed to the 
growing importance of the press in reporting on and investigating allegations of 
corruption among government officials. Journalists have been active in report
ing illegal acts, but the intimidation and ,lttacks against the media described 
above have inhibited their ability to pursue corruption stories since the election 
of President Rajapaksa. Moreover. there is no protection for whistleblowers. and 
reporting graft in an environment where it is endemic endangers job security. 
meaning few workers are willing to come forward. 

Bribery in the public sector has spread to the school system. While very 
little systematic evidence is available, bribery by parents to obtain admission for 
their children to the country's better elementary and secondary schools appears 
to have increased in recent years.- 1 

Sri L1nk.. does not have a freedom of inflmnation law; a bill was approved 
by the cabinet in 200), hut it was never brought before Parliament. The gov
ernment h.ls traditionally been relatively open in making government records 
available to the public, but the process has become increasingly decentralized in 
recent years, as the government has allowed individual offices to issue their own 
publications rather than requiring that they be channeled through a central 
government publications office. This makes it diHlcult to find material or even 
to know what is .IV.lilable. 

Parliamentary proceedings .Ire still published and widel)! available, includ
ing the extensive debate in November over each year's budget propo5.11, which 
is also made 'Ivail.lhle to the public. In the Open Budget Initiative's 2008 Open 
Budget Index, Sri Lank.. receives a score of 64 percent, meaning it provides 
"significant information to the public."-' However, despite the annual report
ing of the auditor general and the PAC on government income, spending, and 
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financial discipline. expenditure accounting has become less transparent and 
efficient of late due to executive interference . ; ~ The government contracting 
process remains f;lirly secretive. which makes it very difficult for interested 
cirizens and groups to track the size. bidders. and recipients of government 
contracts. Foreign assistance disbursements are not usually published. While 
evidence on the scope of corruption in government expenditures is scarce, there 
is a general consensus that the Rajapaksa government has made no visible effort 
to tackle the problem. 

RECOMMENDATIONS 

• Implement the 17th amendment to the consritution by reestablishing the 
Constitutional Council in order to reduce politicization of the police and 
judiciary. 

• Create mechanisms to hire and train more judges and implement informa
tion technology upgrades in order to speed up court cases and clear the large 
case backlog. 

• Abandon the pending legislation further restricting NGO activity as well as 
the Prohibition of Forcible Conversions Bill. 

• Provide oHicial protection for threatened journalists and cease verbal attacks 
on the media by powerful government and security force members. 

• Allow international supervision of Tamil refugee centers and implement. 
with international assistance if necessary. a comprehensive plan to release 
refugees and assist their return to and recuperation of their communities. 

• Reestablish an independent Human Rights Commission and specifically 
create. either as a subcommission within the Human Rights Commission 
or another body independent of it. a group empowered to monitor security 
force actions. 
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INTRODUCTION 

TANZANIA 
CAPITAL: Dar es Salaam 
POPULATION: 43.7 million 
GNI PER CAPITA (PPP): $1.230 

SCORES 

ACCOUNTABILITY AND PUBLIC VOICE: 

CIVIL LIBERTIES: 

RULE OF LAW: 

ANTICORRUPTION AND TRANSPARENCY: 

2006 2010 

3.74 4.09 

3.75 4.13 

3.05 3.68 

2.88 3.29 

(scores are based on a scale of 0 to 7. with 0 representing weakest 

and 7 representing strongest performance) 

Tanzania, like most African countries, was a colonial creation. European powers 
demarcated Tanganyika (mainland Tanzania) and Zanzibar's territorial bound
aries in line with British and German geopolitics. giving little consideration 
to existing political. economic, or cultural groupings. The result was a diverse 
country comprising approximately 140 different African ethnic groups as well 
as economically important non-African minorities from the Middle East and 
South Asia. The template for the modern state was European, designed to suit 
the needs of exploitative colonial occupying powers. African nationalism, mean
while, embodied a struggle to achieve basic political rights. 

With decolonization, modern T:lIlzania was created by the union of two in
dependent countries, Tanganyika and the islands of Zanzibar. Tanganyika gained 
independence in December 1961. under a single nationalist movement-the 
T.1nganyika African National Union (TANU) and its visionary leader Julius 
Nyerere. Zanzibar became independent two years later. divided by two rival 
nationalist movements, the Afro-Shirazi Party (ASP) and the Zanzibar Nationalist 
Party (ZNP). ZlIlzibar's first postcolonial government. formed by the ZNP in 
December 1963. was quickly overthrown by a revolution that transferred state 
power to the ASP in January 1964. Amid the uncertainty of revolution and a 
mainland army mutiny. the modern United Republic of Tanzania was created in 
April 1964 with the merger of the two entities. 

Since the creation of the United Republic, four different presidents, all from 
the same ruling party, have struggled with the problems of extreme poverty and 
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nation building. trom Julius Nyerere's Vjtlll/flll (African) socialism to the grad
ual political and economic reforms of Ali Hassan Mwinyi, Benjamin Mkapa, 
;lIld .I,lkaya Kikwete, coping with the twin challenges of poverty ;lIld national 
unity has shaped Tanzania's postcolonial record on political rights and civil lib
erties. While little success has been achieved in ;IIIeviating poverty, there has 
heen considerable progress in creilting a hared national identity. 

With a real gross domestic product per capita of US$123 in 1960, ilt inde
pendence "1;lI1g,lI1yika was an impoverished territory in an impoverished East 
A fi·ican region . I As elsewllere, poverty was widespread illld correlated with race, 
as colonial laws relegated Africans to peasant farming, manual labor, and low 
level .Idministrative positions. African resentment against the coloni,11 racial

economic order boiled over soon after independence. Trade unions initiated 
a series of strikes designed to redefine master-servant. racialized employment 
relations. In 1964 soldiers mutinied. pressing f()r the removal of British officers; 
following the restoration of order by British troops, a f:lr-reaching program 
of political and economic centralization was initiated. The army was reorga
nized and, together with trade unions and other civil society organizations, 
was brought under the umbrella of the ruling TANU. which became the sole 
legal politic,11 party on the mainland in 196'i. Tanzania embarked on a policy 
of Ujamaa socialism that stressed social welbre rights and nationalized key 
economic assets. By 197~ the state forcdillly moved peasants into communal 
Ujamaa villages. and in 1975 TANU, similar to the Chinese Communist party. 
declared itself to be above the state, placing party cadres in key positions such 
as region.11 and district commissioners, parliament. security for eSt and govern
men t min istries. 

Centralizing political and economic power into a ruling party with clear 
hierarchical lines of authority was one aspect of building a viable national com
munity. For aspiring politicians, loyalty to TANU took precedence over build
ing ethnic power bases. The union was cemented under the one-party state by 
making the president of Zanzibar one of the two Union vice-presidents and 
by alternating the Union presidency between the mainland and Zanzihar.l 
Religious diversity. particularly between Tanzania's large and powerful Chrislian 
and Muslim communities. was accommodated by an informal alternation of 
power hetween Christian and Muslim presidents. In addition, Tanzanians also 
built a shared civic identity through promoting the Kiswahili language. social
ist egalitarian values. and the liberation of southern Africa. From abolishing 
traditional chids and native authorities six months after independence, to the 
1977 merger of the mainland's TANU with ZlIlzibar's ASP to create the cur
rent ruling Revolutionary Party (CCM), Toll1zania continued its path of unity 
through centralization. This trend, however, reached its limits hy the late 1970s. 
A string of events. including the expenses associated with the invasion of Idi 
Amin':; Uganda and a severe economic crisis, culminated in the end of Nyerere's 
presidency in 1985 and the unraveling of Ujamaa socialism. 
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Starting in 1985 T;lI1zania embarked on a gradual process of CCM-guided 
economic and political liberalization. The second Union president, Ali Hassan 
Mwinyi, was handpicked by Nyerere and CCM elites due to his reputation as 
a reformer during his brief stint as Zanzibar's president. Hoping to make a 
transition away from Ujamaa and to secure greater external resources, Mwinyi 
initiated a period of cooperation with the International Monetary Fund (lMF) 
and World Bank. A vibrant and independent media took root. Independent 
societal organizations Aourished and opposition political parties were legal
i7ed. But the new openness exposed strains. A simmering Zanzibar nation
alism came out into the open, as did tensions between the large Christian 
and Muslim populations. Regionalism and tribalism among Tanzania's African 
ethnic groups became more pronounced, although still modest compared to 
the politicized ethnic identities of neighboring countries. State economic man
agement declined, and by the end of Mwinyi's term donors once again began 
withholding needed aid. 

The next change in power came in 1995, when the CCM's Benjamin 
Mkapa was elected in the country's first multiparty elections in over 30 
years. Mkapa presided over a cooling of racial, ethnic, and religious tensions, 
and economic and political reforms were promised. Mkapa's government, in 
cooperation with the IME World Bank, United Nations, and Western donors, 
improved macroeconomic oversight, public finances, the civil service, local gov
ernment, and the legal sector, helping create a decade of economic growth with 
low inAation that allowed Tanzania's GDP per capita to increase to US$538 
by 2009. I However, little of the economic prosperity translated into poverty 
alleviation. I Moreover, numerous high-level corruption scandals left Mkapa's 
successor, CCM's Jakaya Mrisho Kikwete, with a tricky clean-up job that is 
serving as a crucial test of institutional capacity in Tanzania. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

4.09 

3.25 

4.25 

5.00 

3.86 

Elections are held every five years, with approximately 18 registered parties 
contesting political office.' For 2010, the National Election Commission 
(NEC) proposed adding 11 mainland constituencies to the existing 232 single
member, winner-take-alliegislative districts. The CCM's overwhelming legisla
tive majority is amplified by 91 appointed members of parliament (MPs), of 
whom 75 must be women, nominated by political parties according to their 
proportion of seats in parliament. There is direct voting for the president, 
with the winner determined by simple majority. Voting is conducted by secret 
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ballot. Independent electoral observers and the media are free to observe the 
elections and report their findings. Within the Union framework, Zanzibar is a 
semi-autonomous entity with its own electoral authority, the Zanzibar Electoral 
Commission (ZEC), responsible ~or ZlIlzibar's presidential and I louse of Repre
sentatives elections. The NEC is responsible ~or the Union elections and it usu
ally delegates the administmtion of Union balloting in Zanzibar to the ZEC. 

While 1illlzania has the trappings of an electoral democracy, there is debate 
over the extent to which elections are free and ~ilir. Both in Zanzibar ;lIld on the 
mainland, oppmition parties complain that state o~licials ~~lvor tile ruling party. 
For example, securing the necessary police permission in order to hold a public 
rally seems to he a simpler task ~or the CCM than the opposition./oThe Tanzania 
Election Monitoring Committee (TEMCO) reported that state administrative 
officials, such as regional and district commissioners, were actively working on 
behalf of the ruling party ~or the 2005 elections. i 

The reintroduction of multiparty general elections in 1995 has been less 
problematic on the mainland than in Zanzibar, p;trtially owing to the mainland's 
less competitive contests. Sinle 1995, the CCM has increased its percentage of 
the Union presidential vote and the !lumber of its seats in parliament. In 1995, 
CCM's Mkapa won 62 percent of the vote, while the ruling party captured 80 
percent of the elected seats in parliament. By 2005. CCM's Kikwete captured 
an overwhelming 80 percent of the presidential vote, while the opposition won 
only 7 out of 182 mainhtnd parliamentary seats. In both 2000 and 2005, most 
opposition MPs came from Zanzibar constituencies. Elections on the mainland 
have been filirl)' well managed, with election observers, if not always the opposi
tion parties, conceding that results reRect the will of the people. 

I n contrast to the mainland, multipart)1 elections in Zanzibar have been 
fiercely contested and often violent. with the losing p.lrty rdi,sing to concede 
defeat. Following the bloody 1964 revolution through which the ASP took 
control, no elections were Ileld on Zanzibar until 1984. When competitive 
elections returned in the 1990s. the islands were again almost evenly divided 
between two political parties, the CM .lIld the Civic United Front (CUF). 
The 1995 and 2000 elections ~eatured violent conRict and credible accusations 
of electoral irregularities, including inaccurate vote counting in 1995 and ruling 
party manipulation to ensure victory in 2000." 

Following the disputed 1995 Zanzibar elections. the Commonwealth bro
kered negotiations between C M ami CUE referred to as Mlltlj:lkll. which cen
tered on the CUF ;lCcepting the election results in return ~or electoral reforms. 
The CCM and UF signed ;1 formal agreement just prior to the 2000 contest. 
but the elections were again mismanaged and the results were not credible. 
sparking confrontations between security ~(.lfces and C UF demonstrators that 
resulted in at least 31 deaths and hundreds of political refugees who Red to 
Kenya, damaging 1i1l1zania's self-perception as it peaceful and tolerant coun 
try. In an eHon to stop the violence. rite CCM and C UF engaged in another 
round of Muabka talks, with President Mkapa serving as the gu.lrantor of the 
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agreemem. Although the 2005 election was better managed. the CUP remained 
unsatisned. with talks shifting toward the creation of a power-sharing agree
ment in which the losing party would be incorporated into the government. 
However. Zanzibar delegates strongly opposed the agreement at the March 
2008 CCM National Executive Committee meeting. scuttling the deal. In the 
absence of good will between the parties. voter registration in Pemba was tempo
rarily suspended in August 2009 amid acts of sabotage. CUF claims ofa govern
mental eHort to disenfranchise its supporters. and threats by the Revolutionary 
Governmem of Zanzibar-carried on the from pages of the ruling party and 
governmem newspapers-to arrest the CUP's general secretary and the likely 
Zanzibar presidential candidate. Seif Sh;uifl" HamadY I n a surprise develop
ment, a November 2009 meeting between outgoing Zanzibar President Amani 
Karume and Hamad produced an informal agreement that reduced tensions 
between Zanzibar's two main political parties. 

Campaign nnancing f:lVors the incumbent party. The state provides some 
funding to political parties based on the number of legislators in parliament. 
In 2009. "constituency development" funds were introduced. giving legislators 
thousands of dollars to spend on their own "development" priorities. lo While 
these resources can be channeled into campaigns. parties and individual candi
dates are largely responsible for raising their own funds. Given their dominant 
position in the legislature. the best-financed candidates belong to the CCM. 
Ilowever. where candidates or parties get their resources is unknown and cam
paign finance is largely unregulated. with opposition party leaders charging that 
funds involved in the Bank of Tanzania's (BoT) External Payment Account 
scandal (see Anticorruption and Transparency) were channeled into the CCM's 
2005 electoral campaign ." 

Tanzania has a mixed presidemial-parliamentary system. with a domi
n.lIlt executive branch . The president selects his cabinet from the unicameral 
National Assembly. including a prime minister who must be approved by the 
parliament. The executive branch has considerable leverage over parliament 
through the president's position as the leader of the ruling party. The president 
can make use of party discipline to pass bills and protect executive branch inter
ests. Important political matters. for example. are discussed in internal party 
forums and after a decision is made. CCM MPs are expected to toe the party 
line. The party has various committees to resolve disputes and discipline mem
bers. Rogue members can be expelled from the party. automatically losing their 
seats. However. a new legislative assertiveness emerged in 2007. with the ques
tioning of mining contracts and the unearthing of Mkapa-era corruption scan
dals. A sl11<l1l but outspoken opposition. coupled with dissatisfaction among 
some CCM Mrs over corruption allegations. led to the fall of Prime Minister 
Edward Lowassa's cabinet in February 2008. In 2009 parliament helped to 
prevent the parastatal electricity company. Tanzania Electric Supply Company 
(TAN ESCO). from buying turbines from a scandal-plagued company called 
Dowans. indicating the legislature's potential to act as a countervailing power 
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to the presidency. Parliament's new assertiveness has created division within the 
ruling p.my, as the old guard Ielt that such debates and investigations were hurt
ing the CCM. During the party's August 2009 National Executive Committee 
meeting. a move was made to expel the CCM's leading reformer. Speaker of the 
National Assembly Samuel Sina. from the party; in addition. CCM Ideology 
and Publicity Secretary John hiligati w.uned other outspoken reformers to 
praise tonner President Mbp.1 instead of denouncing alleged corruption. 11 

Most civil service posts are tilled on the b.lsis ufopen competition and merit. 
However •• 1 wide range of top positions are tilled by presidential appointment. 
While competence is a key li\Cwr. loyalty to the ruling party and president 
are also considered. Nor is hiring at lower levels immune from bias. The press 

and Mrs have aired accllsations of patronage at preferred state employers like 
the Ministry of Foreign An:lirs allli International Cooperation. the T;lIIzania 
Revenue Authority. and the Bank orElIlzania. In regard to the BoT. local media 
alleged that Amatus Liyumba. the tonner director of personnel and administra
tion. hired bmil)' members of top-ranking politicians. Liyumba is currently 
standing triallllr his role in the US$300,OOO.OOO cost overrun tor the construc
tion of the BoT -r\vin Tower headquarters. I , 

Freedom of association and assembly are constitutional rights in T;lIIzania. 
The state is tolerant of civic organizations. independent trade unions. and busi
ness associations, and the political system is responsive to citizen interests. One 
area of concern . however. is the inAuence of donor countries and organizations. 
Tanzania receives 45 percent of its governmental budget from outside donors.'" 
giving Tanzania's development partners considerable politic;11 inAuence with the 
state and civil society. While donors have worked closely with the government 
and sought to include civil society and the legislature in the policy process. 
this degree of dependence raises questions about the b.tlance of democratic 
accountahility between citizens and funders. In addition. the monitoring of 
aid disbursements is uneven: a revealing recent study on the misuse of donor 
Illl1ds estimated that up to 50 percent of the money lor a showpiece multi-year. 
multimillion dollar natural resources program was lost through corruption and 
mismanagement.'~ 

There is .1 lilirly easy registration process lor civil society groups. which ma), 
seek and receive support from internation;11 sources. By 2007 there were nearly 
1.700 Illlly registered nongovernmental organizations (NGOs) as well as other 
NGOs registered under the Companies Ordinance Act. an option taken to 

reduce state interterence in their activities. I" The state has considerable legal 
powers to control civil society activities under the NGO Act of 2002. which 
makes it a criminal oHcnse lor NGOs to operate withom registration. The 
NGO Act gives the government discretionary power to deregister or refuse to 

register orgilllizations on the unspecitied grounds of "public interest." A num
ber of advocacy NGOs are active on issues involving economic developmenr. 
social conditions. political rights. and the budget process. Despite the freedom 
given to civil society. there are tensions: the state encourages organizations to 
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playa "developmental" or service provision role, as opposed to a political or 
advocacy one. One month prior to the 2005 elections, the minister of educa
tion and culture threatened to deregister the education rights group HakiElimu 
and prohibited it from publishing its studies on education . The minister's 
threats followed HakiElimu radio and TV commercials highlighting problems 
with basic education and poverry reduction, topics that were featured as areas of 
achievement in the CCM's election campaigns. After the elections, HakiElimu 
tried to restart its activities but the ban was not lifted until after a 2007 meet
ing between HakiElimu officials and Prime Minister Edward Lowassa. 17 The 
government also strongly discourages connections between civic organizalions 
and opposition political parties. 

Mainland Tilllzania has a young, freewheeling, and critical media. Article 
18 of the constitution safeguards freedoms of expression and the right to seek, 
impart, and receive information on important societal issues as well as on the 
lives and activities of prominent people. The opening of the mainland media 
sector accompanied the demise of the single-parry system during the 1990s.18 

There are no controls over access to information on the internet and in major 
cities there is easy access to international media via television, the internet, and 
radio. The 2008 Afrobarometer survey indicates that information is a problem 
in rural areas, where less than 40 percent of people have access to newspa
pers and television. lq There are currently dozens of newspapers, a handful of 
national television channels, and numerous regional stations. 

While the state is generally tolerant of the private media, editors complain 
about a lack of editorial independence, with the varied personal and political 
agendas of media owners inAuencing news coverage.20 Moreover, colonial and 
single-party era laws give the state broad leeway in setting the limits of accept
able media practices. For example, the National Security Act (1970) empowers 
the government, rather than the judiciary or an independent tribunal, to decide 
what information is classified. Reporting on, possessing, sharing, or publishing 
classified material is a criminal oHense. The government has used its power 
to declare information classilled in self:serving ways, as in 2007, when the 
Ministry of Minerals and Natural Resources, in the face of allegations of cor
ruption, maintained that contracts with mining companies were classified. The 
act also allows government officials to declare parts of the country "protected 
pl,lCes," thereby restricting journalists' movement. 21 Another single-party era 
law, the Tanzania Newspaper Act of 1976. gives wide discretionary powers to 
the Ministry of Information, Culture, and SportS (MICS) to suspend news
papers from publishing for a specified period of time. Journalistic ethics and 
professionalism are a problem, and the government has used the law to punish 
what it considers violations of public moraliry. For example, in February 2009 
the MICS threatened three newspapers with suspension for publishing pro
vocative articles about the sex lives of prominent Tanzanians.!2 In light of the 
explosion in the number of independent media outlets. publishers, editors. and 
reporters support the creation of independent professional bodies to regulate 
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the media, establish ethical practices, arbitrate disputes, ami give accreditation 
to journalists. The government has been inclined to embed these powers in the 
state.! 1 As oflare 2009 a new media bill has not been passed. 

Despire the governmenr's wide discretionary power, journalists have nor 
been shy about criticizing rhe governmenr or powerful people. At times the gov
ernment has retaliated. For example, rhe Ivlwtllltl/"disi newspaper was banned ~or 
three month in Ocrober 2008 ~or publishing a story alleging a plan to defeat 
President Kikwete during the ruling party's 2010 inren1.l1 primary elections. III 
addition ro banning newspapers, the government may threaten to revoke the 
citizenship of critic.11 journalists. a threat c.mied our in 2003, ro publisher and 
journalist Jenerali Ul imwengu. and in 2006, to newspaper reporter Richard 

Mgamba. 
In addition to government.11 intervention, media conAicts can be dealt 

with by the NCO Media ouncil's nonbinding arbitration procedures or in 
the courts, using civil lihel and defillnation I.IWS. Disputes between media out
lets over issues like the use of unallthorized pictures are often solved through 
Media Council arbitration . On oCl.asion, politicians and businesspeople bring 
civil libel suits ag.linst newspapers, their owners, or employees. In March 2009, 
Minister of Home AHilirs Lawrence Masha sued three newspapers in Reginald 
Mengi's Guardian Limited Company tor approximately US$2.5 million ~or 
articles claiming Masha in'lppropriately steered .1 multimillion dollar tender ro 
produce national identification cards to a company called Sagem. Sep.lrately. in 
May 2009 the High Court ordered MIMllaba/isi ro pay Rostam Aziz. an MP 
and former CCM treasurer. roughly US$2.5 million tor an article alleging Aziz 
was part of a scandal-plagued electricity deal. In August 2009 the High Court 
awarded Mengi himself approximately US$1 million ~or articles published in 
the rival C/lflllgfI1ll0/0 claiming that Mengi was funding CHADEMA party by
election campaigns. Although such suits are common. journalists and media 
owners nonetheless seem content to push the boundaries of acceptability and 
pro~essional ethics. It also remains unclear whether settlement money is actually 
paid. given the drawn-out appeals process.1.' 

Although violence and other ~orlilS of intimidation are sometimes directed 
at reporters. the state has in general respected and protected media workers. 
In the Cilse of an acid and machete assault on Mwnllahn/isi publisher Saee<.i 
Kubenea and ediror Ndimara legambw'lge in January 2008. police quickly 
made arrests and brought the suspects ro trial. Nonetheless. the 2008 African 
Media Barometer Report complains that the government ~avors "friendly" 
media ~or advertisements and that self-censorship is widely practiced by editors 
and reporters seeking to avoid offending their owners or the state. 2

) 

In Zanzib;lr the situation is worse tor media than on the mainland, though 
there are indications of improvement. Media outlets operating in Zanzibar fall 
under Zanzibar law and the Revolmionary GovernmelH's jurisdiction. The 
opening up of the island 's media sector has been parti.11 and the press remains 
smaller. less independent , ;Illd Ie s vibrant than on the mainland. lelevisioll 
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Zanzibar is under government control, as is the radio station Sauti ya Tanzania
Zanzibar and the newspaper Zallzibar Leo. The small private radio stations and 
newspapers that exist often have close connections to ruling party politicians. 
Critical media f;lCe harassment: Reporters Without Borders notes that the 
Revolutionary Government is not tolerant of "the independent press, accusing 
it of being 'a threat to national unity' at the first sign of criticism."2('There are 
indications that the Zanzibar government is interested in reform. The Media 
Council has a branch on rhe islands. new press clubs are operating. and an edi
tors' forum was created in 2009. 

CIVIL LIBERTIES 4.13 

PROTECTION FROM STATE TERROR. UNJUSTIFIED IMPRISONMENT. 

AND TORTURE 3.25 

GENDER EQUITY 4.33 

RIGHTS OF ETHNIC. RELIGIOUS. AND OTHER DISTIN T GROUPS 4.50 

FREEDOM OF CONSCIENCE AND BELIEF 5.33 

FREEDOM OF ASSOCIATION AND ASSEMBLY 3.25 

A<.:<.:ording to the constitution. all Tanzanians are equal under the law and citi
zens are protected from human rights abuses. Nonetheless, there are allegations 
of abuse and the use of unwarranted violence by the police. Newspapers often 
carry stories of suspicious police killings, like the fatal shootings of a Tunduma 
businessman in June 2009 and a taxi driver in Dar es Salaam in March 2009. In 
both cases, the press reported anti-police protests after the shootings, reAecting 
anger and fears among the public that the police would not filirly investigate the 
incidents.r Another well-publicized police shooting involved the September 
2007 killing of 14 Kenyans alleged to have been carrying our a bank robbery. 
The NGO Legal and Human Rights Centre (LHRC) found the police account 
of events implausible and highlighted the need for an independent investiga
tion. which has not yet occurred. IS Incidents of torture also generally occur in 
the context of undisciplined police actions; torture is not applied systematically 
for political purposes. 

Prison overcrowding is a major problem. According to the LHRC, in 2007 
Tanzania possessed the capacity to house 22,669 prisoners but held 46,416, 
nearly half of whom were in remand. The government has attempted to alle
viate prison overcrowding through means including a presidential pardon of 
7,674 prisoners in 2008, construction of new facilities, and reductions in trial 
delays. Another eHort involved the creation of the Probation and Community 
Services Division in 2008 to allow for non-incarceration sentences. Regardless 
of state efforts to improve conditions. the problem of long periods of pretrial 
detention remains. eHectively serving as a punishment prior to conviction. 

Cases of heavy-handed actions by district commissioners are not uncom
mon and often go unpunished. For example, a district commissioner accused 
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of le.,ding the October 200 I destruction of Nyamuma village was never disci
plined and merely transferred ro another disHict by Presidenr Kikwete in 2006.2') 

Another I.ase involved the Bukoba district commissioner, retired Colonel Albert 
Mn.lli. who ordered the caning of over a dozen teachers in front of their stu
dents in February 2009. After a media outcry including cOllllemn.nions by 
human rights activists and the teachers' union, Mnali was removed from his 
position, though no criminal charges were filed. lO 

Those whose rights have been abused by authorities have a number of op
tions through which to seek redress. The governmental Commission tor Hu
man Riglus and Good Governance (CH RAGG). operational since june 2001, 
receives complaims regarding land use and ownership, the conduct of police 
and prisons officers, labor relations. and violations of rights of vulnerable 
groups. Despite the commission's positive contributions, it sutlers from several 
problems, including a lack of (IlItonOIllY. as the president appoints commission
ers and has ultimate authority over commission actions; a lack of presence, since 
with only fi\'e offices narionwide it is difficult fi.n many citizens to present their 
grievances; and the lack of sanctioning power. as the commission essentially 
makes recommendations that the government may ignore. II In addition to 
the government.11 CHRAGG. complaints I.an be taken to a number of NGOs 
working on rights and governance issues. 

The state is committed to protecting the rights of citizens from abuses by 
nonst:ne aerors sudl as criminals, terrorists. and mobs. The 2008 Afrobarollleter 
opinion poll reponed that whik' crime is a concern of Tanzanians, over 90 
percent had no or only minor crime-related problems during the past year. In 
addition to the police, there are hundreds of private security firms, local govern
ment militias. neighborhood watches. and vigilante groups called SlIllglIS/lllgU 

that often operate with state approv.l/' Mob justice is common and often lethal. 
The April I, 2009 killing of two suspected robbers by 400 people who overran 
an isolated police outpost in Rur.11 Shinyanga District illusHates tlllldamental 
problems with the criminal justice system and the application of due processY 
The LH RC noted th.n the police recorded 307 deaths from mob justice from 
january to Ol.tober 2007. 

Mob justice is also directed against suspected witches, usually elderly people 
in impoverished areas of western Tanzania. The L1IRC quoted the Mwanza 
regional police commander as saying 238 witchcraft-related killings took place 
in his region from 2005 to 2007. II Another vexing witchcraft-related problem 
is the targeting of albinos fi>r hody pans to concoct porions to bring good 
luck and wealth, According to the police. 46 albinos were killed and dozens 
maimed from june 2007 to january 2008.J1 Despite a well-publicized govern
ment campaign to stop the .1 tt.1I.ks, the)' continued, prompting a frustrated 
Prime Minister Mizengo Pinda in j.tnuarr 2009 to ban the practice of "tr.ldi
tional healing." a mO\'e that srirred controversy. I~ In a further attempt to protect 
albinos, the government carried out "opinion polls" in western T:lIlzania where 
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people were asked to place the names of criminals and those they suspected to 
be targeting albinos into a box. to be analyzed later by the police. 

Human trafficking in Tanzania primarily involves poor children and 
women from rural areas sent to urban zones to engage in domestic labor. usu
ally through informal networks and with f.1lse promises of education or good 
jobs. Women and children are also trafficked to work in commercial agricul
ture. in artisan mining. or to work as prostitutes. There are laws against the 
sexual exploit:Hion of children and the T.1llZanian government has worked with 
the U.S. government and intern:ltional NGOs to address the problem. '\(' In 
2008 the government passed the Anti-trafficking in Persons Act and provided 
specialized training to police. However. the LHRC noted that the act conAated 
tr.lfncking with sexual exploit:ltion. thus leaving out serious problems like child 
labor in domestic employment. 

The Tanzanian government is committed to gender equality. Tanzania is a 
party to a number of regional and international human rights treaties that pro
tect women's rights. The government has a standing policy of giving preference 
in state hiring to female candidates when the qualincations of male and ~emale 
applicants are equal. In addition. 23 percent of parliamentary seats are reserved 
f(.lr women. and the president has attempted to increase the number of women 
in key political and administrative positions such as ministers and regional 
and district commissioners. According to the Millennium Development Goals 
Monitor. Tanzania has a chance of meeting the goal of promoting gender equal
ity and empowering women by ensuring equal access to education at all levels 
by 201 'l.17 

In recent years the state has modined laws and worked with community 
groups to reduce harmful cultural practices such as female genital mutila
tion. which the LHRC estimates has declined in all regions of Tanzania except 
Singida. However. an antiquated marriage law and traditional practices regard
ing domestic violence. marriage. divorce. and inheritance infringe on women's 
rights. Marriage. divorce. and inheritance are covered by one of three legal 
codes: civil law. Islamic law. or customary law. all of which. according to the 
LH RC, discriminate against women. Multiple marriages are legal for men but 
not women. and men shoulder almost no legal responsibility for the care of 
children out of wedlock. In part due to traditional customs. domestic violence 
against women is widely accepted . .I8 

The rights ofTanzania's ethnic. racial, and religious groups are respected by 
the state and other societal identity groups. While Tanzania deserves its repu
tation :IS a toler:lnt society. one problem area concerns "indigenous people." 
or ethnic groups thar have maintained their traditional cultures. including a 
mode of production based on pastoralism and hunting. These groups, which 
include the Masai. Barbaig. Hadz:lbe. Ndorobo. Sandwe. Iraqw, and Gorowa. 
are considered backwards and tend to be socially marginalized. ConAicts have 
erupted with farmers. investors. and the government as traditional areas for 
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migration and cattle grazing are dosed off and claimed for commercial and 
peasant brms, tourislll, and commercial hunting. For example. in 2007 the 
government issued a license for tradition.11 Hadzabe land to a private com
mercial hunting company. After comlllunity leaders and NGOs protested. the 
private company backed our in 2008. only for a mining company to conduct 
unauthorized geoiogicil surveys in the same area . \'J In June 2009. the Masai and 
the government clashed over forced evictions from land alloc;lted to the United 
Arab Emirates-b.lsed Ortello Business orporation. a commercial hunting 
company. III Pe.lsant-pastoralist disputes occasion.llly turn violent. as in Kilosa 
l1istrict. Morogoro Region . when six people were killed and nearly 1.000 fled 
their homes in October 2008, nearly eight years lifter a similar deoldl)' conAiL( 
in the district,lI 

lilllzania's constiwtion protects freedom of worship. "including the freedom 
to change [one's] religion or faith. " and ensures that "the aHilirs and manage
ment of religious bodies shall not be part of the activities of the state authority." 
The secular state fits well with Christianity's firmly entrenched separation of 
earthly and spiritual aH:lirs. However. while many Muslims support secularism, 
Islam's 110Iistic emphasis Oil the unity of religious. political. and economic life 
h.IS brought up a tricky political problem concerning KtldlJi (Islamic) courts. 
On the l;lIlZ:lIIian mainland. magistrates draw on Islamic law. African tr.ldi
tional practkes. or civil laws in dealing with marriage. divorce. and inheritance. 
This has created a situation where magist ..... tes. who often are not Muslims and 
may not be knowledge.lble regarding Sharia. try to apply Islamic law. usually in 
consultation with BAKWATA (Muslim Council of Tanzania) authorities. Some 
Islamic activists have dem.lllded that Kadhi courts be presided over by Muslim 
legal scholars .Ind funded by the state. as is the case in predominantly Islamic 
Zanzibar. This demand is opposed by Christian organizations. who claim it 
would violate the secular nature of the Union constitution. 

The state has paid scant attention to the needs of disabled people. Few 
schools or heal til centers. including hospitals, provide needed services. buildings 
and public tfilnspormtion lack wheelchair access, and despite legal guarantees. 
there is little practical recourse for disabled people subjected to discrimination. 
However. civil society advocacy of disabled rights has attracted st.lte attention, 
The LHRC notes that in 2007 the government initiated a survey to establish 
the number of disabled citizens and to better understand the problems they 
Elce. In 2008 the state began a review of laws. with the aim of bringing domestic 
law in line with internation.11 conventions regarding the disabled . 12 

Trade unions bll under the Employment and Labor Relations Act 2004. 
and the state respects workers' right to freely organize. However. the right to 
strike is severely limited and is forbidden entirely in many public services like 
health. telecolllmunications. civil aviation. and electriciry. The state can for
bid strikes for v.lgue reasons, such as endangering the life and health of the 
population . Legal strike are preceded by a lengthy and complicated media
tion process •. lIld org.lIlizers of "illegal" strikes are victimized by employers or 
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the state. For example, during an October 2007 strike at Barrick's Bulyanhulu 
mine, 1,000 strikers were fired and later allowed to reapply for their positions, 
giving the employer an easy opportunity to victimize organizers:1.I 

Freedom of assembly has been a problematic issue in Tanzania. The police 
have wide powers to declare meetings and demonstrations "unlawful," which 
they used to break up an "illegal" teachers strike and university demonstrations 
in 2008, arresting and briefly detaining organizers. On occasion, the police have 
prevented opposition political parry meetings and demonstrations. The state 
has also reacted against those seeking to demonstrate when ~oreign dignitar
ies visit the country, such as when the Pemba Elders were firmly warned not 
to demonstrate during UN Secretary General Ban-Ki Moon's February 2009 
visit. 11 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF lAW IN CIVil AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

3,68 

3.40 

3.40 

4.25 

3.67 

The Tanzanian constitution guarantees judicial independence. Judges are ap
propriately trained, appointed hy the president in consultation with an inde
pendent Judicial Service Commission, have secure telllire until retirement at 
age 60, and are promoted and dismissed in a ~air and unbiased manner. This 
gives the higher-level courts considerable independence. Judicial review exists, 
but is mitigated by the practice of slight modifications that honor the letter but 
not the spirit of court declarations that given laws are unconstitutional. The 
judiciary is made up of primary and resident district courts, the High Court, 
the Court of Appeal. and the Constitutional Court. The primary and resident 
and district courts deal with minor civil and criminal oHences; magistrates in 
those bodies are not always adequately trained as a law degree is not required. 
The High Court deals with serious criminal o~fenses and civil o~fenses involv
ing large sums of money. The Constitutional Court is concerned with disputes 
between the Union and Zanzibar governments. There are also special tribunals 
dealing with land and various commercial and administrative matters, as well as 
a military court. It is possible ~or citizens and civil society groups to challenge 
the government, as seen in the April 2009 decision to overturn the govern
ment's J 997 deregistration of the National Women's Council (BAWATA) that 
included declaring parts of the Societies Act unconstitutional. I, 

The criminal;ustice system suHers from serious problems with corruption 
and delays. The LHRC noted that corruption "has caused denial of access to 
justice to the majority of T:lIlzanians, particularly the poor. Corruption is so 
mani~estly entrenched and institutionalized that the judiciary, the police, and 
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the entire justice system is wallowing under the trenches of corruption."4h In 
addition to biasing court proceedings. corruption leads to delays as police inves
tigators and pro ecutors seek bribes from defendants or plaintiHs to speed up 
or dela)' proceedings. Corruption is especially problematic in the lower courts. 
where poor pay tempts magistrates and court derks to delay proceedings in 
order to solicit bribes. Aside from low salaries. the LHRC mentions that the 
number of judges, magistrates. prosecutors. ;Hld police investigators are insuf· 
ficient to h.Hldle caseloads. Moreover, as of mid-2008 only J ,07 J lawyers were 
listed on the roll of ad vocates- very few of whom practiced in rural areas-with 
ilpproxim.,tely 50 more <lualifying to practice each year. Indigent Tanzanians 
are therefllre onl)' provided counsel by the state in murder and treason cases. 
Some civil societ), organiz .. tions provide legal dinics, but access to legal advice 
remains a problem. 

'};lIlzania's police fi)fce is administered by the Ministry of Home AfEtirs. As 
of 2009, police undertake criminal investigations and pass on tlleir findings 
to prosecutors. who dedde whether to bring cases to court. Despite the recent 
separation of prosecutors from the police, the president still appoints all top 
police and prosecutorial positions, giving the executive considerable influence 
over whether to investig.lte allegations and to press criminal charges. 

Although the occurrence of prosecutions of public offici .. ls indicates an ef
fort by the government to respect citizen rights. many Tanzanians perceive that 
the preferential treatment accorded to the powerful, wealthy, and well con
nected creates a de f;ICto two-tiered system of rights. At the top. the T:lIlzanian 
constitution offers presidents, both sef\·ing and retired . immunity from crimi
nal and civil proceedings. Lower down. several cases illustrate the causes of 
resentment against the system's filllctioning. In one, Abdallah Zombe. a high
ranking police offlcer. and J 2 other ofhcers were acquitted in August 2009 
for the 2006 murder of a taxi driver and three gemstone dealers,'1i sparking 
protests in the victims' home village. The case was brought only after President 
Kikwete intervened, ordering a special probe whcn media reports contradicted 
police accounts of the 2006 killings. Similarly, current MP and former attor
ney general Andrew Chenge. who killed two women after he smashed his car 
into a scooter in March 2009. iH was charged with reckless driving but freed 
from jail pending trial. In August 2009 bus drivers protested his soft treatment 
compared to a mulri-ye.lr prison senrence given to a bus driver convicted of 
killing a person after bursting a tire. i" In another case, well-known politician 
Ukiwaona Ditopile Mzuzuri f:lCcd charges after shooting bus driver Hasani 
Mbonde in the head after a minor accident in 2006. Ditopile was initially 
charged with murder. hut-with rhe help of a defense team led by a powerful 
CCM Mil- the charge was reduced to manslaughter. allowing Ditopile to 

gain bail; proceedings continued at a leisurely pace until his death from natu
ral causes in April 2008. ~o Five days of natiollwide prisoner protests followed 
Ditopile's rele(lse on bail; his case was viewed ;IS all indictment of a system in 
which suspects were at times subject to cases lasting a decade or more. ~I 
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The military. according (0 a 2005 Afrobarometer survey, is the most trusted 
st.lte institution.~2 Following the 1964 mutiny, the army was disbanded and 
replaced by a "peoples' army'" linked (0 citizens through militia training and em
bedded illlo the ruling party and state. While the military formally severed its 
previously close ties to the CCM with the reintroduction of multiple parties, 
in practice the links between party. state, and military remain strong. President 
Kikwete. for instance. moved back and forth between the party and the military 
over several decades. retiring as a military colonel in 1992. when a constitu
tional change prohibited members of the security forces from being political 
party members.~J 

Since making the transition from a centrally-planned economy (0 a market

hased system. the principal of private property has been strongly supported by 
the state. People are free. by themselves or in association with others. (0 start 
private businesses. The 2009 Index of Economic Freedom ranked Tanzania 
93rd out of 179 countries and II th our of 46 African coulllries. According (0 

the index, private property rights were threatened by corruption. especially in 
the judicial system. which could not be relied upon to enforce contracts or fairly 
adjudicate disputes in a timely fashion. Tanzania did better than the global 
average for tax rates. freedom of trade. financial and investment freedom. and 
limited government involvement in the economy.H In Zanzibar. one infringe
ment on private property is the Clove Act of 1985, which forces clove farmers 
to sell to the Zanzibar government's clove marketing board. Violations of the 
Clove Act are criminal otlenses and the Revolutionary Governmem actively 
suppresses clove smuggling. 

The move from communal-based land ownership to a private property system 
has brought considerable conAicr. Customary and communal village land rights. 
which lack formal tirle deeds. exist alongside documented priv,lte land ownership. 
Special land tribunals created by law in 2002 have begun operations and are 
being extended throughout the country. However, different land tenure systems 
and a deficit oflegal documentation. coupled with corruption, hinder solutions 
and generate considerable con Rict. LlIld conAicts occur between business inves
(Ors and occupants of informal settlements. large international mining compa
nies and artisan miners and villagers. individuals contesting plots of land for 
houses, and pastoralists and peasant farmers. There is evidence that interests of 
the economic'llly powerful and politically well connected take precedence in 
such cases. ~i 

ANTICORRUPTION AND TRANSPARENCY 3.29 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 3.25 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 3.00 

EXISTENCE OF ANTICORRUPTION NORMS, STANDARDS, 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

3.25 

3.67 
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Discussion of Tanzania's severe corruption problem dominates newspa
per stories :lIld parli.llnentary debates. The 2008 Transparency Imernation •• 1 
Corruption Perceptions Index ranked 1;1I1zani.1 102nd out of 180 countries. ~(, 

Numerous crimil1.11 court cases and investig.ttions involving oflicials ranging 
from loc<ll hlllction.lries to former c<lbinet ministers indicate a serious problem 
with separating public and private interests- as well as at least some commit
ment by the state to combat such abuses. 

While the level ofbure<lucratic red tape is not excessive. registration require
ments and controls provide local and low-level oflicials with ample opportuni
ties to solicit brihes. At higher levels of government. the use of state resources 
to enrich well-connected politicians, their business associates, <lnd powerful 
multination.ll companies at the expense of ordinary citizens have 'ed to numer
ous accusations of bribes. kickbacks, nepotism, patronage. and fin<lncial fraud. 
Several high-profile governmem scandals have surfaced in recent years. The for
mer direcror of the Bank ofT:lIlzani:l is currently on trial for inflating the cost 
of construction of the bank's headquarters. while four other bank oflicials were 
charged with infl.lting the cost of printing new bank nores.~7 In January 2008, 
Central Bank governor D<ludi B<lII .• li was removed from his post <lfter an inter
n<ltion<ll audit determined that 22 fictitious companies had received fi.mds from 
the bank's Exrernal Payment Accounts.'s In <lddition. Britain's Serious Fraud 
Office has implicated several ' Ianzanian ofticials for taking bribes in connec
tion with the 2002 government purchase of military radar equipment from the 
British firm BAE Systems.~? Finally, high-level government officials, includ
ing former prime minister Edward Lowassa. have been accused of using their 
power to violate government tendering procedures and force TANESCO to 
sign unfi.ir contracts with "hriekase" companies sllch as Independent Power 
l;lJlzania Limited, Richmond Development Company. and Dowans Tanzania 
Ltd. To many Tanzanians, these incidents reveal a political d<lss that has com
moditized allll sold their public responsibilities tor private economic and polit
ical gain, while undermining the state's ability to act as a dependable custodian 
of the economy. 

Public oflicials must declare their assets bdore taking office. However. he
cause access to this influmation is tightly controlled. judgment of the system's 
eHectiveness is diflicult. The 2007 Prevention and Combdting Corruption Al:t 
strengthened the legal regime regulating wrruption by expanding the list of 
corruption oHenses to include contract and procurement fraud, embezzlement 
and misappropriation of filllds, abuse of power, and bribery.(~1 Nevertheless, 
enforcement remains a problem. The 2007 act also renamed, reorganized, 
and strengthened rhe anticorruption bureau. Signaling a greater emphasis on 
crimin.11 prosecutions as opposed to the educational eHorts associated with 
President Mkapa, the word "Combating" was added to what is now known as 
the Prevention and Combating of Corruption Bureau (PCCB). The PCCB was 
also given increased powers ro conduct investigations and take action against 
corrupt oflil:ials and now operates throughout the country. In recent years. the 
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PCCB has increased its eflorts to receive and respond to complaints lodged 
by victims of corruption, and its greater presence throughout the country has 
improved the ability of citizens to pursue their rights. Its eflorts have been com
plemented by those of the CHRAGG, which has expanded its anticorruption 
m.lI1date to include the receipt of complaints. 

The PCCB has achieved some success prosecuting cases involving public sec
tor companies and at the local government level. However, the nnding of noth
ing untoward in a 2007 investigation of TAN ESCO's dealings with Richmond 
raised questions about the bureau's competence and independence. After a 
November 2007 special parliamentary committee report uncovered numerous 
corruption-related problems with TANESCO's Richmond contract, there were 
calls from parliament. civil society, and in the press for PCCB Director General 
Edward Hoseah to resign. He did not, but Prime Minister Edward Lowassa and 
two other ministers did due to their alleged roles in the scandal. The unwilling
ness of the PCCB to pursue corruption cases against high-profile politicians 
suggests insufficient independence. While the body is nominally autonomous 
and its board includes representatives from both civil society and the private 
sector, it remains accountable to the executive branch, which exerts consider
ahle inAuence over its activities. 

The media report widely on corruption and constitute an essential force in 
the fight against corruption, and media that report on official corruption en
joy less government interference under Kikwete than under his predecessors. 
However, the personal and political agendas of media owners and editors some
times bias or distort corruption coverage. For example. Reginald Mengi, the 
executive chairman of the IPI> media conglomerate, has utilized his outlets to 
aggressively cover corruption stories concerning a group of nve businesspeople 
th,1t he has labeled the "corruption sharks. "hi In response, one of the targets, 
former CCM treasurer and current MP Rostam Aziz, has employed his own 
media outlets to retaliate by featuring numerous corruption stories concerning 
Mengi and his business dealings (see Accountability and Public Voice}.6l The 
2007 act also improved the legal environment to protect whistIeblowers from 
retaliation, though its provisions are not always observed in practice.!>3 

The level of corruption in the education sector remains substantial, but the 
state has increased its eflorts to address the issue. Both monetary bribes and 
sexual fiwors are sometimes paid to teachers or school ofllcials in order to inAu
ence grading and admissions. In addition, there have been repeated instances 
of national exam leakages and alterations of ofllcial certificates. The state has 
carried our thorough investigations into the exam leakages and reorganized the 
national body responsible for national exams. 

The transparency of government operations has improved in recent years, 
but much remains to be done to increase the availability of government infor
mation . Although Kikwete promised in 2006 to grant citizens a legal right to 
information as part of a comprehensive media law, intensive civil society advo
cacy by groups such as the Freedom of Information Bill Coalition have yet 
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to bear fruit.t" In the absence of such a law, access to inform.ltion remains 
restricted. It is estimated that 90 percent of all governmem documents remain 
classined."'i 

Past improvements to the budget-making process have been sustained under 
Kikwete. The ilnnual budget proposal is submitted to parliamentary commit
tees fl.lr review after receiving input from donors and civil society members, and 
is released to the public. However, the Open Budget Initi.uive awards lilllzania 
a score of just 35 percent in its 2008 edition due to the incompleteness of re
leased infl.H1nation.('(' While expenditures are reviewed by the N,Hional Audit 
Ofnce, efforts to better manage government filllds have f;liled to achieve mea
surable results. In a July 2009 speech, Kikwete stated th.u up to 30 percent of 
the budget i~ "eaten" by senior government ofncials.(' 

Although ofncial tendering procedures are designed to ensure competi
tion. opacity characterizes the system in practice. This is especially true in the 
extractive industries, where the process is cloaked in complete secrecy and 
the disclosure of contract-related infl.lfIllation can result in legal action . For 
example, in 200G, MP Zitto K.lbwe was suspended from his position after he 
revealed the details of a government mining contract."" A mentioned above, 
the government often cites national security issues in order to avoid public 
debate or disclosure. The World Rank's 2006 Enterprise Survey revealed that 
43 percent of foreign companies expect to give iI gift in order to obtain a 
contracr.m 

RECOMMENDATIONS 

• 

• 

• 

• 

• 

• 

End ministers' legal authority to ban media outlets or deregister media and 
civil society organizations. Independent media and ch'il society tribunals 
should be created for handling disputes with the option to appeal their 
decisions to the courts. 
Increase the autonomy of the Commission for Hum,lIl Rights and Good 
Governance, .lIld grant it the authority to initiate civil and criminal cases. 
Appoint the Director of Public Prosecution, Director of the Prevention and 
Combating Corruption Bureau, the Director of Criminal Investigations, 
and the Inspector General of Police to nve-year nxed terms to reduce inAu
ence of the executive branch over their activities. 
In order to instill conndence in the judicial system, focus reforms on reduc
ing corruption in the lower courts and reducing delays in the adjudication 
of cases. 

Implement the Mlla/tlkll power-sharing agreement as a means to reducing 
political tensions ,,,,d nnding common political ground toward the achieve
ment of meaningfi,l democratic refl.mns on the islands. 
Protect the interests of women and children by implementing the long
anticipated ref<Jrln of the 1971 Marriage Act and other personal status laws. 
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UGANDA 
CAPITAL: Kampala 
POPULATION: 30.7 million 
GNI PER CAPITA (ppp): $1,140 

SCORES 2006 2010 

ACCOUNTABILITY AND PUBLIC VOICE: 3.95 3.50 

CIVIL LIBERTIES: 3.68 3.77 

RULE OF LAW: 3.66 3.40 

ANTICORRUPTION AND TRANSPARENCY: 3.75 3.58 

Nelson Kasfir I 

INTRODUCTION 

(scores are based on a scale of 0 to 7, with 0 representing weakest 
and 7 representing strongest performance) 

Despite much political and economic progress over the last two decades. the 
increasingly personal and patronage-based rule of President Yoweri Museveni 
rcmains the most significant obstaclc to the expansion of democracy and rulc 
of law in Uganda. Uganda's significant ethnic. regional. and religious divisions 
have also complicated eflorts to protect basic freedoms and prevent corruption. 
Civilian and military figures from the north. the country's poorest and least 
populous region. had controlled the government from independence in 1962 
lIntil Musevcni and his National Resistance Army (NRA) seized power in 1986. 
Officials in Buganda. formally the Ccntral Region. have always resisted control 
by the national government to protect their region's educational and economic 
advantages. 

Museveni initially promised "fundamental change."! and during his first 
years in office the government gradually improved security. facilitated the adop
tion ofa more democratic constitution in 1995. and oversaw increased if uneven 
economic growth. The parliament established by the new constitution actively 
checked the executive, modified government bills, and audited expenditures. 
Unusual for African governments. it even forced ministers out of Museveni's 
cabinet. Civil socicty activists testified frequently before parliamentary com
mittees. often influencing pending legislation. And the government generally 
tolerated incisive. sometimes intemperate criticism from the media. 

Nelson Kasfir writcs frclju<:ntly on Ugandan politics and devdopmcnt. He is preparing a 

worldwide datascr on how rchds managc civilians living under their control when rhey arc 

cngagcd in insurgencics. He is I'rotcssor of Government Emeritus at Danmourh College. 

607 



608 COUNTRIES AT THE CROSSROADS 

But less democratic tendencies also became apparent soon after the NRA 
takeover. Museveni used his popularity to entrench a "no-p.my" political system 
in the constitution. protecting him and his inner circle from organized competi
tion. He frequently invoked the role of the army in protecting his government, 
sometimes warning during election campaigns that it would not accept his de
feat. lie also demanded that the new constitution include 1 0 military officers 
as representatives in Parliament. As his popularity began to decline after 1995. 
Museveni relied more on patronage to maintain his political coalition, giving 
his key allies leeway to pursue illegal schemes of self·enrichment. Consequently. 
the growth ofbnth democracy and the rule of/aw f:lltered . 

Museveni ruled the country fiJr 10 ye.lrs before participating in a presiden

tial election. although there were tightly restricted pariiament.lrY elections in 
1989 and a more open election f(lr a constituent assembly to draft the constitu

tion in 1994. In the 1996 presidential and parliamentary elections, from which 
political parties were han ned, Museveni won 72 percent of the presidential 
vote. He secured new five-year terms in the 2001 and 2006 elections. but with 

declining margin of victory. 
Progress on democracy, civil liberties, and government accountability stalled 

between December 200') and March 2009, largely. and paradoxically. because 
Museveni orchestrated the return of multiparty elections as p.lrt of a scheme to 

extend his rule and increase his political dominance. Instead of retiring after 
his second and fin.11 term in the "no-parry" politic.11 system, he arranged two 
constitutional changes in 2005: the removal of presidential term limits and the 
restoration of parties. This paved the way f(lr his reelection and a rwo-thirds 
parliamentary majority fi.lr his "new" parry, the National Resistance Movement 
(NRM). in 2006. 

During the next three years, Museveni's overriding personal role in pol
icy making remained unchallenged. Members of civil society and Parliament 
continued to fight for alternatives, but their effectiveness declined. The media 

regularly exposed instances of corruption. and prosecutors pursued some cases, 
convicting a flmner army commander and several mid-level officials. However, 
they secured no convictions oftop politicians. Nonetheless. when the president's 
political interests arc not at stake. he typically works within formal institutions 
and adheres to the text of existing rules. although often not to their spirit. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND A COUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND IVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

3.50 

2.50 

3.75 

4.33 

3A3 

The Fehruary 2006 elections raised doubts .Ibout the extent to which govern
ment authority rested on the will of the people. Last-minute changes to the 



UGANDA 609 

electoral laws allowed the first multiparty elections since 1980. but they also 
delayed organization of the process. giving enormous advantages to the presi
dent and his NRM party. The referendum authorizing the reform was held in 
July 2005. leaving little time for parties to organize and allowing the president 
to continue to use all "no-party" political structures until the February 2006 
balloting. In eHect. Museveni had a national organiz..1tion in place. while all of 
his opponents had to start from scratch. The president and the NRM also took 
illegal advantage of government resources and unequal access to state media. 1 

The state provides equal. although limited. funding for each presidential 
candidate. However, the NRM benefited from its patronage network. as eco
nomically privileged interests made far greater contributions to the NRM than 
to any other party, receiving preferential subsidies and government tenders in 
return. A commission of inquiry into the Health Ministry's use of assistance 
from the Global Fund to Fight AIDS. Tuberculosis. and Malaria heard testi
mony that part of the funding was diverted to pay NRM campaign workers. 

The government took additional measures to cripple the presidential cam
paign of Kizza Besigye. the leading opposition candidate. When he returned 
from South Africa. where he had lived after fleeing government harassment 
following his unsuccessful bid for the presidency in the 2001 elections. the 
government brought rape and treason charges against him and insisted on 
simultaneous trials in civilian and military courts. Besigye was not released 
on bail until e.uly January. only six weeks before the elections. His court bat
tles seriously disrupted his campaign. and his camp'lign staff were frequently 
threatened and sometimes physically attacked. Other incidents of violence and 
intimidation occurred. including the deaths of several people and serious inju
ries to two others at an opposition rally near Kampala on February 15. Army 
lieutenant Ramathan Magara. identified as a special police constable in court 
papers. was eventually convicted of manslaughter for that attack and sentenced 
to 14 years in prison in June 2009. Overall. however. the violence and voting 
irregularities of the 2006 elections were less severe than in the 2001 campaigns 
and balloting. 

After the Electoral Commission declared Museveni the winner of the presi
dential contest with 59 percent of the vote to Besigye's 37 percent. Besigye chal
lenged the result before the Supreme Court . In April 2006. the court upheld 
Museveni's victory by a 4- 3 vote. It found that the NRM had engaged in cor
ruption. multiple voting. and ballot-box stuffing. and that Museveni had com
mitted electoral oHenses by. among other acts. making defamatory statements 
about Besigye.1 Nevertheless. the judges ruled that these o/lenses were not suf
ficiently "substantial" to aHect the outcome. Over 100 petitions were filed to 
nullif), other results in the elections. Within the required six-month period. 
the courts overturned 6 of 41 disputed parliamentary elections, almost always 
calling for fresh voting.s By-elections held over the next three years triggered 
similar complaints. but to a lesser extent than in 2006. Despite constitutional 
protections. the election commissioners were not seen as independent after 
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2006 hecause the NRM 's large parliamentary majority meant that the presi
dent's appointees were invariably connrmed. 

Of the 320 voting memhers of Parl i.lI11ent (M Ps) elected in 2006, 214 be
longed to the NRM, and 46 belonged to one of five opposition parties. The 
rest were independents. the majority of whom leaned toward the NRM . All of 
the parties, particularly the NRM. placed great emphasis on internal discipline, 
and Museveni warned part}' rehels that he would campaign against them. As a 
result. constructive discussion in Parliament h,ls declined sign ificantly. and com
mittees have made ~ewer changes to hills. Nevertheless, MPs report that open 
discussion does occur in the party caucuses. and NRM members add that the 
president is occasionally ~l)rced to back down. The "oversight" committees- par
ticularly those dealing with public accounts. which are all cha ired by opposition 
M Ps- have heen vigilant and outspoken. But the overall eHect of the restora
tion of multiparty competition, at least in the short term, has been somewhat 
less accountahility ~or the executive and its legislative proposals. 

The Supreme Court and the Constitutional Court have asserted their inde
pendence in recent years, declaring particular executive ,ICtions unconstitu
tional or illegal and frequently ruling against the government in political cases, 
often noting the weakness of its evidence. In October 2008. the Supreme ourt 
affirmed the doctrine of separation of powers by ruling that the president had 
unconstitutionally ~llrced Brigadier Henry Tumukunde to resign . With the con
spicuous exception of two treason cases in which the government used military 
~orce to obstruct bail. the government generally respected the independence of 
the judiciary. Nevertheless, military oHicers often acted with impunit}'. particu
larly when they helieved the}' were carrying om the president's intentions. 

Independent public service commissions at the national and district levels 
manage the recruitment and promotion of government officials. At the national 
level, they rely on open competition and merit. although the press frequently 
presents evidence of ethnic ~i\Voritism. At the district level. observers suggest 
that ethnic recruitment is widely practiced and that non-indigenes find it dif
fi cult to gain appointment. 

Nongovernmental organizations (NGOs) Aourished after the NRM regime 
came to power in 1986, but the government regarded those engaging in politi
cal issues as possihle threats. It required all NGOs to gain approval- which 
was not always gi \'en- from an NGO Registration Board that includes repre
sentatives of security agencies. In 2006, the government amended the NGO 
Registration Act. tightening supervision by requiring the annual renewal of reg
istrations. Th is law was suspended temporarily ~ollowing complaints in 2008. 
NGOs argue that the law entails government intrusion into their activities and 
expenditures. and civic associations petitioned the Constitutional Court in 
April 2009 to dedare the act unconstitutional. As of June 2009. the court had 
not yet issued a ruling. 

Civic groups opposed the 2005 referendum and the removal of presidential 
term limits. bm ,I~ter losing that battle they became noticeably more submissive 
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during the election period.(' One reason tor this reticence was the government's 
expression of political resolve in ordering soldiers to prevent Besigye's release on 
bail, attacking demonstrators who supported him, and displaying its military 
torce in Kampala; the tailure of donors to respond emphatically to the regime's 
actions may have been another'? 

NGOs continue to testity on legislation bdore Parliament and frequently 
campaign to inAuence government policy, though they have grown frustrated 
by Mrs' reluctance to consider their arguments once the parties take positions 
in their caucuses. Donors have criticized problems in government pertormance 
over the last several years, particularly corruption and the continued existence of 
large camps tor internally displaced persons (I DPs) in the north due to the state's 
tililure to end Ilghting with the Lord's Resistance Army (LRA), a rebel group. 

The government's support tor freedom of expression has been ambiguous. 
The state at times criminalizes dissent, taking advantage of broadly written se
dition, antiterrorism. and libel laws. The sedition law. which allows prosecu
tion tor causing disaHection toward the president or the government. protects 
government ofllcials but not leaders of the opposition.R In addition. the Anti
Terrorism Act of 2002 continues to be used against journalists. particularly 
when they cover issues that the government links to security. 

The government further limits media independence through a Media 
Council created by a 1994 law. Among other functions. the council is required 
"to exercise disciplinary control over journalists. editors and publishers."" A 
Media Center created in January 2006 makes recommendations to the Media 
Council on the accreditation of toreign journalists. who must also obtain clear
ance from the Media Center bdore they can travel more than 100 miles from 
Kampala. 1II In March 2006. the two bodies deprived a Canadian journalist of 
his accreditation. claiming that his reports were "biased. false and 'prejudicial' 
to Uganda's toreign interests."" 

I n recent years. the government has occasionally closed newspapers tem
porarily. In an unprecedented step in March 2007. the police filed petitions 
with the Media Council against 53 articles in independent newspapers. and 
in April 2008. tour journalists with the Monitor newspaper were arrested and 
charged with criminal ddamation over a story on irregular salary claims by 
the inspector-general of government (IGG).12 The case remains unresolved. 
While these actions certainly induced some selt:censorship. newspapers have 
been notable tor their continued criticism of the government. Radio stations 
generally avoid investigations into government activities. 

In February 2009, the cabinet approved a media bill intended to regulate 
newsp.lpers more strictly. particularly those that "incite violence." II It had not 
heen introduced in Parliament by the end of the period under review. Separately. 
the cabinet submitted the Regulation of Interception of Communications Bill 
of 2007 to lawmakers. with the aim of legalizing security agencies' warrantless 
surveilLlIlce of the telephone calls, mail, and money transfers of treason and 
terrorism suspects. Opposition M Ps and Amnesty International attacked the 
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bill for its abuses of freedom of speech and privacy. In M.lrch 2009, Security 
Minister Amama Mhabazi admitted to a parl iament.lry committee that the gov
ernment had already been tapp ing telephones without warrants. 

The government gener.llly did not regulate use of the internet. although it 
occasionally prevented access to openly critical websites . Because of Uganda's 
low penetration rate, the internet has not become a politically significant 
med ium . The state continued to subsidize the Nrw Visioll, but the newspaper 
now operates as a private corporation . In the past, the government prevented 
advertising in the MOl/itor newspaper, but it rescinded this order and has not 
tried to limit free expression in this way in recent years. 

CIVIL LIBERTIES 3.77 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT. 

AND TORTURE 2.75 

GENDER EQUITY 3.00 

RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 4.00 

FREEDOM OF CONSCIENCE AND BELIEF 5.33 

FREEDOM OF ASSOCIATION AND ASSEMBLY 3.75 

Protection from state terror and unjustified imprisonment remains inadequate 
in Uganda. The Supreme Court ruled in January 2009 that death sentences, 
which had been automatic for defendants convicted of c.lpital oHenses, must be 
discretionary and must be carried out within three years or the sentence would 
be commuted to life imprisonment. I i By April 2009, the courts were reviewing 
the sentences of 31 (out of 6.17) prisoners on death row who had been con
victed before the ruling. On January 20. Museveni freed three prisoners from 
death row. including two oftlcials who served under former dictators and had 
awaited execution fin more than 20 years. 

Security fllrces continued to engage in extrajudicial killings. disappearances, 
and torture- all prohibited by the constitution. The country's military, the 
Uganda People's Defence Force (UPDF), has a long history of abusing human 
rights.l~ Security ofllcials also use torture to gain confessions and punish oppo
nents. While the government links many of these cases to rebel activity, observ
ers regard most of rhem as attemprs to remove or intimidare political opponents. 
Reports of detention and torture in secret jails known as "safe houses" declined 
in 2006 and 2007. but rose in 2008. 1

" Many cases go unreported. The Joint 
Anti-Terrorism Task Force (jAfT) has been charged with the extrajudicial kill 
ing of four people and many cases of torture between 2006 and 2008 .1

- There 
is also evidence thar the JATT held at least 106 detainees illegally in a safe house 
in Kampala during the same period. No one has been prosecuted for these 
abuses, and similar activities have occurred since rhe beginning of the NRM 
regime. A c ivic coalition that included the Uganda Human Rights Commission 
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(UHRC) drafted the Prohibition and Prevention of Torture Bill of2009, which 
prescribes the death penalty ~or torture. IN As of June 2009, Parliament had not 
acted on the bill. The UHRC, established by the 1995 constitution as an in
dependent agency, awarded more than 70 million shillings (US$41 ,000) in 
compensation for torture during the first quarter of 2008.'Q However, the gov
ernment was slow to disburse the money. 

During the first eight months of 2008, 556 new cliems were enrolled at 
the African Center for the Treatment and Rehabilitation of Torture Victims 
(ACTV) in Kampala; of these, 422 were Ugandans, mostly victims of the 
LRA.ZfI The decreasing proportion of victims who were tortured by the UPDF 
may be due in part to the decline in rebel activity in Uganda, but the UPDF also 
claimcd to have stepped up disciplinary measures against abusive soldiersY A 
Local Defense Unit soldier convicted by a court-martial of killing six civilians 
.lIld injuring eight others WdS sentenced to death in January 2009. Ruling in a 
d ifferent case in February, the Constitutional Court held that soldiers convicted 
hy Army Field Courts Martial must be given the opportunity to appeal to the 
Supreme Court . Parliament established a war crimes court in 2008 to handle 
crimes against humanity, such as those committed by the LRA. 

The police have also engaged in reckless behavior. In addition to the 2006 
election violence discussed above, police fired into a crowd in July 2008. killing 
two people. ll They were charged only with manslauglller and released on bail. 
but their case had not been listed ~or cause by September 2008. Vigilante justice 
remains a serious problem, although the police are sometimes successful in pro
tecting the lives of accused thieves. 

Throughout the period under review. prison inmates continued to ~ace 
h;lrsh conditions that often threatened their health. Officials made only limited 
efforts to maintain the dignity of those incarcerated. An Islamic teacher jailed 
on treason charges died in prison in January 2007. Gross human rights abuses 
wcre common in local prisons that have now been taken over by the central gov
ernment. Nonetheless, the UH RC reported in 2008 that the torture of inmates 
in Central Region prisons had deciined.lI Despite a ban in the 2006 Prisons 
Act, corporal punishment continues to be widely practiced, particularly in rural 
prisons. Of the 30,000 prisoners in Uganda as of February 2009, 56 percent 
had spent over three years in pretrial detention, and the situation had worsened 
every year despite laws limiting remand to one year.11 

Human trafficking for sexual and labor exploitation, both inside the coun
try and to foreign states, remains a problem. The government has organized 
a Family and Child Protection Unit to improve the police force's capacity to 

recognize victims. but there are as yet no measures of its success. 
Criminal violence has increased in recent years. The government has re

sponded with periodic. quasi-military operations to kill suspected criminals 
rather than bring them to trial. The police are poorly organized and respond 
slowly to criminal complaints. There were few terrorist incidents in the past 
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three years. The departure of the LRA to the Democratic Republic of the 
Congo (DRC) in 2005 increased security in northern Uganda, but the return 
of the majority of the I DPs from two decades of fighting has resulted in violent 
land disputes, torcing hundreds of people to Aee their original homes. H 

The government has often expressed its concern tor the interests of women. 
In the 332-seat Parliament, 79 seats were reserved tor women, a number that rose 
as the govcrnment created new districts. each of which was entitled to a seat tor 
a WOI11.1n . The government has also ensured by law and subsequent practice that 
women hold a substantial number of local council seats. However, it has stalled 
on p.lssing the Domestic Relations and Sexual OHences Bill . which would protect 
women from domestic violence and give them more secure rights in marital and 
inherited property. 1 he government !lnally introduced the bill in July 2009. 

Domestic violcnce- not in itself a criminal oHense- is widespread, and the 
police tend to he unsymp.lthetic to victims' complaints. There are tew police 
medical examiners to document violence ag,linst women tor criminal prosecu
tion. Women have the right to own and inherit land. but ignorance of the law 
otten result in male relatives invoking local customs to control inheritance. 
Marriage law continues to discriminate against women by milking the bride 
price a nonrefundahle IMyment to the wite's parents. The state has not suc
ceeded in stopping the pr.lCtice oflevirate marriage {ofa widow to the deceased's 
hrother}, although the AIDS pandemic appears to have discouraged it. The 
government h.ls particip.lted in eHllrts to raise awareness about discrimination 
against women. but did little in recent years to equalize women's opportunities 
fi>r employment and credit. I n addition to the Domestic Relations and Sexual 
Offences Bill. M Ps have dratted a bill to criminalize female genital mutilation. 
which is performed on .,pproximately I percent of Ugandan women and girls, 
predominantly among those living in the Eastern Region .1h 

Despite the NRM' of!lcial opposition to ethnic bias, the government is 
frequently accused oHilvoritism toward people from Museveni's home region of 
western Uganda, particularly in hiring of!lcials. although the evidence is rarely 
clear. Northerners often attribute the poor conditions in their region to of!l
cial discrimination. but the area's social services and economic growth have 
undoubtedly also suHered from d isruptions caused by the LRA. Newly created 
districts have sometimes in.ldvertently produced local ethnic minorities who 
allege discriminationY The central government has not ensured that they can 
exercise all their human rights in part because that task is now up to district 
administrations. which have neither the .lwareness nor the capacity to act. In 
addition, the state does not adequately protect the cultural identity of small 
minorities such as the Ik and the Batwa. Even though !lve seats in Parliament 
are reserved for representatives of disabled people. some individuals have com
plained to the UH RC of disability-related discrimination . 

The state generally respects the constitutional right of free religious prac
tice. There is a long-standing perception that the Roman Catholic plurality 
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and the small Muslim minority are not treated as well as Protestants, but in 
recent years the issue has received less public attention than complaints about 
ethnic discrimination. In 2008 and 2009, the police investigated a largely 
unexplained upsurge in deaths that included many children, which they 
linked to human sacrifices associated with witchcraft. In September 2007 the 
government closed a mosque in Mukono district that it said was connected 
to a rebel group. 

Homosexual behavior is a crime in Uganda, and homosexuals are beaten 
and humiliated by members of the community and harassed by the state. In 
july 2009, the minister of ethics and integrity indicated that the government 
would resist foreign pressure to end such discrimination.18 He announced plans 
for a bill to punish the publication of literature on homosexuality and even 
den)' homosexuals the right to address press conferences. 

By permitting parties to engage in politics, the 2005 constitutional changes 
expanded the rights of freedom of association and assembly. However, the gov
ernment often restricts freedom of assembly by requiring police permits for pub
lic demonstrations or meetings. In April 2007, when demonstrations over the 
rransfer of part of the Mabira Forest to an Indian investor erupted into an anti
I ndian riot in Kampala, the police prevented a march on the main downtown 
street, and d private militia called Kiboko, reportedly directed by a presidential 
adviser, attacked the crowd. The police arrested, charged, and imprisoned two 
MPs and several others who participated. In February and April 2008, demon
strations in Kampala's Kisekka Market and Taxi Park turned into riots, resulting 
in crackdowns by the police. 

In May 2008, the Constitutional Court nullified a law requiring written per
mission for public meetings. Immediately after the ruling, the attorney general 
tried to restrict its application, insisting in june that a permit was still required 
in specified areas, including the whole of each city and town in Uganda. Indeed, 
politically motivated repression of protests still occurs. The police halted a 
Democratic Party (DP) rally soon aher the ruling, and closed DP headquarters 
for several days. Also in june 2008, the Forum for Democratic Change (FDC), 
the largest opposition party, complained that the police had arrested several of 
its members during training workshops in Kampala, Mbarara, and Naguru. 
despite receiving advance notification of the events. In February 2009. the cabi
net ordered the Ministry of Internal A/T.1irs to draft a stricter law regulating 
public demonstrations. 

Several acts that came into force in August 2006 strengthened workers' rights 
to organize and participate in trade unions. but enforcement remained ques
tionable. Police sometimes arrest strikers, and the government ignored a legal 
requirement that employers enter collectively bargained contracts with their 
employees. Workers must register unions with government trade union confed
erations. Senior public servants and members of the police and army may not 
form unions. 
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RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

3 .40 

4.20 

3.80 

2.25 

3.33 

While the higher courts are generally independent and impartial. the judg
melUs of lower-level magistrates are trequendy distorted by political and eco
nomic intluences . . Iudges ~;lCe illlense political pressure in cases that threaten 
actions the president considers essellli"I . By twice sending soldiers to prevelll 
court decisions from being implemented. Museveni badly undercut confidence 
in judicial independence, despite his assur,lIlce th,\t he would not do it again. 
Meanwhile, the UPDF not only continued w try civilians accused of capital 
oHcnses, it did so inside maximum-security prisons. 

A serious corruption prohlem due in part to inadequate salaries for magis
trates. leads to prejudicial decisions. The IGG declared in April 2008 that for 
the second consecutive year. the judiciary and the police were the most cor
rupt institutions of government . orrupt court offici;,Is sometimes extort bribes 
from defendants unjustly jailed through cases based on fictitious affidavits. By 
July 1009. the recently established Anti-Corruption Division of the I ligh Court 
had convicted fi.llIr officials ,lIld sentenced them to prison. i' l However, it had a 
hacklog of jC;O cases and only two judges. III 

Due to budgetary problems. there are not enough judges to process civil 
and crimin,,1 cases. Parli ~lment passed a motion in October 2007 compelling 
Museveni to ,'ppoint an additional seven judges to the Court of Appeal and 
six to the Supreme our£. However. because the president f;liled to act, the 
Supreme Court was deprived of rhe quorum needed to handle constitutional 
cases. I n January 2008, the Judicial Service COlllmission reported to a parlia
mentary committee that it had compiled a list of 27 c,llldidates to fill vacalll 
judicial posts six months earlier. II At the end of July 2009. Museveni appoillled 
three new judges to the Supreme Olin, partly resolving the problem. At the 
lower le\,eI. the judicial manpower shortage was exacerbated by two acts. to 
which the president assented, that eHectivc\y increased the caseload of magis
trates by exp,lIlding their jurisdiction. The backlog of civil and criminal cases in 
June 2007 swod at 74,066, with no subsequent improvement. 12 

Govcrnment authorities usually comply with court decisions . The most 
blatant exception was the government's use of soldiers on March t. 2007, to 

prevent nine delcndants in the People's Redemption Army (PRA) treason tri,II 
from bcing released on hail. The High Court judges wellt on strike to protest 
the 1ll0\'C, .1Ilt! lawyers moulHcd dcmonstrations. Museveni expressed regret 
over the incident and pledged that it would not be repeated . 1\ In 2005, he h"lI 
used soldier in a similar fashion 10 prevent the releasc of the s,lme defendants. 
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Civil and criminal cases are generally given fair and public, but not timely. 
hearings by the courts and the UHRC. The constitution requires that suspects 
face a court within 48 hours of arrest (longer tor terrorism suspects). but the rule 
was not to II owed in several high-profile cases in recent years. Three Buganda 
Kingdom officials were arrested on July \8, 2008, and held tor five days; their 
release was then ordered, but they were immediately detained again. The acting 
internal aHairs minister told the Legal and Parliamentary Afl"airs Committee in 
February 2009 that the cabinet was considering extending the 48-hour rule. 
In Besigye's treason case, no trial date had been set as of mid-2009, more than 
three years after his indictment. Meanwhile. the authorities withheld his pass
port, preventing him from traveling freely and restricting his ability to lead the 
opposition. 

Anyone charged with a criminal oHense is presumed innocent until a court 
establishes guilt. The Constitutional Court ruled in March 2008 that criminal 
suspects must be given access to statements that prosecution witnesses make to 

the police, though this principle of discovery does not apply to civil casesY All 
citizens have a right to independent counsel, but many poor criminal suspects 
do not receive it, In ordinary cases. prosecutors are thought to act indepen
dently. However, in high-profile political cases they are widely assumed to be 
following the dictates of top onicials. The ongoing prosecution of the PRA. 
a supposed rebel group, in the absence of credible evidence is a case in point. 
Public officials and NRM members are sometimes prosecuted for abuse of 
power and corruption. but they are rarely convicted. 

Because the president eHectively controls the security forces, there is civilian 
oversight, but it is personal rather than institutional in nature. The legislative 
and judicial branches are unable to exercise eHective supervision. For example, 
the president ordered the military's December 2008 surprise cross-border attack 
on the LRA withollt consulting Parliament or subjecting the move to legisla
tive review. Separately. in several documented incidents in which army officers 
used soldiers to evict tanners from land the officers claimed to have acquired, 
the president apparently restrained the commanders only when publicity made 
their positions untenable. 

The security torces frequently intrude on the political process. Despite 
Uganda's return to multiparty competition, the Army Council continues to 

choose \ 0 military officers to represent the UPDF in Parliament. and these MPs 
are required to support NRM policies. 

Respect tor human rights by security torces remained relatively poor 
throughout 2006- 09, though there were signs of improvement. Bdore the LRA 
ended operations within Uganda and entered negotiations with the govern
ment in July 2006, UPDF soldiers perpetrated widespread sexual and physical 
abuses against lOPs in the north. Commanders have reported punishing those 
guilty of violations. and 26 soldiers have been executed. However, the army's 
disarmament campaign in Karamoja led to the deaths of hundreds of civilians 
during 2006 and 2007, as well as detentions, beatings. torture, and rape. The 
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development of guidelines tiH UPDF conduct reduced the incidence of human 
rights .Ihuses, but did not end them. It remains unclear whether the military 
justice system operates dl<:ctively or merely serves as a ti\(;ade to satisry interna
tional opinion. 

Property rights remain insecure in Uganda. The press frequently reports 
cases of traudulent land titles, sometimes resulting from collusion with corrupt 
officials in the 1.\IId registry offices. Many instances involve high-level politicians 
and arm}' officers who seize land held in customary tenure by peasants who 
have little ahility to protect their rights. In addition, the government frequently 
awards public I.Ind to foreign investors, including plots on which schools have 
been operating tor many years. 

ANTICORRUPTION AND TRANSPARENCY 3.58 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 3.25 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 3.75 

EXISTENCE OF ANTICORRUPTION NORMS. STANDARDS. 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

3.50 

3.83 

Despite its commitment to liberalization over the past two decades, the govern
ment continues to struggle with corruption. Allies of the president have manip
ulated the privatization of state land and enterprises tor their own enrichment. 
Privatization has diminished opportunities tor corruption in some respects. 
as it reduces public servants' direct control over economic operations. but the 
changes have created open ings tor other torms of bribery. A survey of business
men commissioned by the World Bank tound that they paid larger bribes in 
200? than in 200J to secure contracts and run their businesses. On the other 
hand. the 2009 Index of Economic Freedom rated Uganda in the "moderately 
free" category and credited it with the tourth -best regulatory regime in Africa; 
the country's score Auctuated only slightly between 2005 and 2009. \~ The index 
stated that obtaining a business license required tewer procedures and less time 
than the world aver<lges. but noted that corruption and insecure property rights 
remained weak points in the Ugandan business environment. 

A clear legal separation exists between the official and private interests of 
public servants. although officials' wealth disclosures are not open to public 
scrutiny. The independence of the Inspector.lte of Government as the primary 
anticorruption hody is entrenched in the constitution. Justice Faith Mwondha, 
who led the agency as IGG. pursued cases of corruption so vigorously in recent 
years that it came as somewhat of a surprise when the president reappointed 
her tor a second tour-year term in February 2009. However, she refused to 
be reviewed by Parliament tor her second term, and when the Constitutional 
Court upheld the requirement. she had to step down as IGG and return to her 
original position on the High Court in July 2009. 
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The president declared a policy of "zero tolerance tor corruption" during his 
third term. In September 2007, he torced the solicitor general from office over 
allegations of inAated awards to businessmen who had sued the state. In February 
2008, the government submitted the Anti-Corruption Bill of2008 to Parliament, 
claiming that it would fight public and private corruption more effectively. The 
IGG argued that some provisions of the bill were unconstitutional. In April 2008, 
lawmakers passed the Audit Bill of 2007 to strengthen the Office of the Auditor 
General (OAG), giving it the power to sue, making it autonomous, and improv
ing its staffing. In addition, the new Anti-Corruption Division of the High Court. 
mentioned above. has expanded the state's capacity to punish fraudulent oHicials. 

Parliament's Public Accounts Committee and Local Government Public 
Accounts Committee (PAC and LGPAC) actively probe cases of wrongdoing. 
primarily through reviews of the OAG's reports. The PAC exposed schemes by 
pension officials to t;lbricate recipients and by police officials to purchase defec
tive antiriot vehicles. In 2008 it even took on the president over a deal benefit
ing his son-in-law that the auditor-general had rdused to clear. Newspapers 
regularly investigate transactions by public officials. in addition to publicizing 
the work of the parliamentary committees. 

Between 2006 and mid-2009. three ministers and a presidential aide ac
cused of misappropriating funds from the Global Alliance tor Vaccines and 
Immunization were brought to court after a long delay due to a lack of funds to 
prosecute. Successful legal tactics by the defense caused innumerable postpone
ments of this trial. However. an army tribunal sentenced a former commander. 
Major General James Kazini, to three years in prison for stealing funds directed 
to nonexistent soldiers. He remained free on bail during his appeal. A tormer 
managing director of the National Social Security Fund, Leonard Mpuuma. 
was fined after pleading guilty to causing financial loss and abuse of office. 

The Inspectorate of Government supervises public servants' declarations of 
income. assets. and liabilities as required by the Leadership Code. It received 
over 17.000 declarations in 2007. a 94 percent rate of compliance. and wrote 
warning letters to the 1.250 leaders who failed to file on time.J6 An MP and the 
head ofa town council were torced to resign tor failure to comply. Also in 2007. 
the IGG seized public assets worth almost one billion shillings (US$604,000) 
that were wrongly converted to private use. The inspectorate arrested 37 offi
cials in 2007 and 22 in the first half of 2008 tor abuse of otfice. embezzlement. 
or causing financial loss. In addition. 126 public servants were dismissed from 
office. and 52 others were reprimanded or demoted. 

An inquiry on the misuse of money from the Global Fund to Fight AIDS, 
Tuberculosis. and Malaria led the director of public prosecutions (DPP) to file 
chargesY An arrest warrant tor an MP in the case was issued in December 
2008. In July 2009. the DPP dropped charges against a tormer health minister. 
but continued to prosecute 38 other defendants. 

Despite such cases and presidential pronouncements on the issue. there 
was evidence to suggest that high-level corruption would be tolerated. The 
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government arbitrarily enforced laws and regulations, frequently following a 
political logic. and the IGG was drawn inro seemingly unrelated disputes with 
other offici<lls. we.lkening anticorruption eHorts. Transparency Imernational 
ranked Uganda 126th out of 180 countries surveyed in its 2008 Corruption 
Perceptions I ndex. 1M Moreover. witnesses were hesitant to come forward due 
to inadequate legal protection. To encourage them. the minister of ethics and 
integrity presented the Whistleblowers Protection Bill of 2008 in Parliament in 
March 2009. 

Citizens have the right to obtain government information under the Access 
to Int(>rInation Act of 200'). but critics argue that the law is overly restrictive, 
providing ample grounds to deny requests. \'1 Responses to information requests 
are often delayed, especially if the material is considered sensitive. The govern
ment sometimes refuses to give a reason tor denials. 

The budget-making process became somewhat less comprehensive and 
transparent .!fter the return of multiparty politics. largely because NRM MPs 
were less willing to question government proposals. Parliament had become 
formally involved in negotiating budget requests after the passage of the Budget 
Act of 2001. However. starting in the Eighth Parliament (elected in 20(6), a 
member of the ruling party chaired the Budget Committee. When the first 
chilirperson suggested that the committee recommend more funds for educa
tion. roads, and healtll. the government repl.lced him . After that the committee 
stopped urging changes. although it sometimes negotiated with ministers when 
they defended their proposed outl.lYs. 

The auditor-general. a respected independent offici.ll. is tasked with scnl
tinizing gm'ernmellt spending. With the passage of the Public Finance and 
Accountability Act of 2003. the OAG gained the power to audit classified 
expenditures. During the period reviewed. the ~AG's audit covered 90 percent 
of national government spending. The 200')-06 audit report was received by 
Parliament in October 2007. earlier than in previous years. In September 2008, 
the PAC was able to report on specific allegations made in the OAG report 
for the year that ended in .'une 2007. The committee chairperson warned. how
ever. that internal auditors in government departments sometimes colluded 
with other offici.lls to hide diversions of public funds. 

The Ugand.1 Revenue Authority (URA) established an Internal Audit, Tax 
Investigation . and Internal Atbirs Department in January 2005. Although it 
carried out "" continuous program of tax audits," its system had not yet been 
integrated \ ith customer registration in banks or the Investment Authority.'1n 
Consequently, as of March 2008. the OAG judged that URA tilx audits could 
not be considered fillly "based on clear risk assessment criteria." He did not 
argue that tax audits were arbitrary or unjust. rather that better conlrols ~or tax
payer registration and monitoring of penalties for noncompliance were needed. 

Public corruption often stems from the award of national and district gov
ernment contracts. The president frequently suspends rules requiring competi
tive bidding to designate a recipient:" According to one analysis, "about 90% 
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of the complaints received by the IGG reportedly concern contested procure
ments. " ·11 Despite the carefully drafted law regulating procurement, the govern
ment continued to lose millions to contract-related grafr. In addition, officials 
personally diverted a large proportion of foreign assistance between 2006 and 
March 2009. Many donors considered the siphoning off of part of their aid to 

be a cost of doing business, but the Global Fund to Fight AIDS, Tuberculosis, 
and Malaria ended two of its grants in response to deliberate misappropriation. 

RECOMMENDATIONS 
• Ensure the independence of the Electoral Commission by changing its ap

pointment procedure; the chair, deputy chair, and its flve other members 
should be appointed by the president on the advice of the Judicial Service 
Commission and with the approval of Parliament. 

• Pass the Domestic Relations and Sexual OHences Bill to secure women's 
property rights and punish rape and domestic violence. The act should in
clude funding and direction for educating police and judicial offlcers on 
their responsibilities when handling complaints by abused women. 
Establish and implement stronger guidelines within the prison service, 
along the lines of the somewhat sllccessful UPDF eHon, to reduce human 
rights violations including corporal punishment. 

• Expand the number and compensation of magistrates to reduce the delay in 
civil and criminal trials and improve judicial impartiality. 

• Pass the Anti-Corruption Bill of 2008 and the Whisrleblowers Protection 
Bill of 2008 to strengthen the legal regime for prosecuting corruption. 
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Martin Gainsborough 

INTRODUCTION 

VIETNAM 
CAPITAL: Hanoi 
POPULATION: 87.3 million 
GNI PER CAPITA (ppp): $2,700 

SCORES 

ACCOUNTABILITY AND PUBLIC VOICE: 

CIVIL LIBERTIES: 

RULE OF LAW: 

ANTICORRUPTION AND TRANSPARENCY: 

2006 2010 

1.56 1.48 

3.02 3.11 

2.49 2.37 

2.71 2.54 

(scores are based on a scale of 0 to 7, with 0 representing weakest 
and 7 representing strongest performance) 

Vietnam presents a number of paradoxes. It is an authoritarian state ruled by a 
p.uty whose reach extends to al most every area of the Vietnamese government and 
sodety. At the same time. the party enjoys a fdir degree of popular legitimacy, hav
ing overseen the unification of the country's warring sides, high rates of economic 
growth. and the development of a vibrant society whose members increasingly 
enjoy the benents of a modern consumer economy. The Vietnamese Communist 
Party (VCP) and its associated organizations have time and again proved adept 
at reinvigorating themselves and the country in the face of crisis and failing insti
tutions, often to the benent of Vietnamese citizens. Through a combination of 
control over the media, domination of the judiciary, and repression of political 
dissent, the VCP remains firmly in command. Opposition parties remain illegal 
and the party-dominated government incarcerates those it deems threatening to 

the VCP's monopoly on political power. As Vietnamese society fdces key chal
lenges, including rampant corruption and rising land grabs. it remains to be seen 
whether the current system will be able to dlectively meet the needs of an incre-ds
ingly demanding citizenry, or if more fi.lIldamental change will be needed. 

Vietnam's current government grew out of the reunification of the country 
in 1976 after the Communist-ruled north defeated a U.S.-backed regime in 
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the sourh following more than a decade of fighting. Forced collectivization of 
agriculture and poor economic policies mired most Vietnamese in deep pov
erty. I n the mid- 1980s, the VCP launched a reform process offi ially referred 
(0 as Doi Nloi (renew.ll) . Over the last 20 years, refi.mns h.lYe delivered eco
nomic growth, jobs, and integration into the world economy, culminating in 
Vietnam's accession to the World Trade Organisation (WTO) in 2007. The 
economy has undergone f;lr-reaching change, rendering it vastly more open 
and market oriented than a decade ago. Although tile stolte still retains control 
over the "commanding heights"- primarily resource-based and public goods 
industries- its grip has loosened and a process of privatization is underway. 

The provision of economic freedoms has not been accompanied by con
comitant political refimn. The upper echelons of the VCP have allowed a degree 
of enhanced openness in the bce of new demands from society for accountable 
government and freedom of expression. However, this space remains within 
limited and sometimes arbitrary parameters defined by the party leadership, 
illustrating the contradictions and limitations on freedom in Vietnam. Thus, the 
government actively encourages the media to investigate and expose instances 
of corruption, but journalists may suffer retribution when their investigations 
are perceived to challenge the fabric of the VCP's power. Recent legislation 
clarified citi7ens' rights to practice their religious filith, and new denominations 
have been allowed to register. Nonetheless, the government maintains control 
oyer clergy appointments and religious organizations that wish to retain inde
pendence from the VCr-imposed framework are banned and their members 
put at risk of arrest. The National Assembly (NA) continues to move beyond 
its previous role as a simple rubber st,II11P entity, hur citizens' eH(lrts in 2006 
and 2007 to form independent political parties, trade unions, and a journalists' 
society were throttled, with dozens of activists sentenced to long prison terms. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ElECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC EN AGEMENT AND IVIC MONITORING 

MEDIA INDEPENDEN E AND FREEDOM OF EXPRESSION 

1.48 

1.00 

2.25 

1.67 

1.00 

Vietnam is a one-party state in which the VCP is the only legally permitted 
political party. The party maim,lins hegemonic control over the government. 
with party members holding almost all top posts in government, the parlia
mem. and the security forces, as well as in many economic entities and social 
organizations. The VCP is headed by a 15-member Politburo, which serves as 
the country's top decision-making body. The individuals holding the top two 
positions in government, the prime minister and president, serve simultane
ously as senior members of the Politburo. Together with the VCP secretary 
general, ther govern the cOlilltry as a (foika. The minister of public security, the 
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defense minister, the chairman of the NA, and several deputy prime ministers 
are also concurrently members of the Politburo. 

Politburo members are elected every five years at a party congress by the 
160-person Central Committee, which includes party representatives from 
across the country and the state system. At the 10th Party Congress held in April 
2006, Nong Duc Manh was reappointed as secretary general, a position he has 
held since 2001. Also emerging from the meeting were two new candidates for 
president and prime minister. Nguyen Tan Dung, a deputy prime minister, was 
chosen as the candidate for prime minister, and Nguyen Minh Triet, the former 
VCP chief for Ho Chi Minh City, was selected for president. In June 2006, the 
two appointments were formalized in a confirmation vote in the NA. Both offi
cials were the sole candidates put forward for each position, with Triet winning 
94 percent ofNA votes and Dung receiving 92 percent. The carefully managed 
leadership transition represented a shift to a younger generation and the first 
time government has been headed by two southerners since 1975. As in past 
congresses, despite the formal discussions of the meeting, much of its practical 
significance emerged from such rotations of personalities, with their associated 
implications for access to patronage and political protection.' 

The 500-member National Assembly is elected every five years, more as an 
exercise to enhance the popular legitimacy of the VCP than to provide an ave
nue for meaningful public input into the selection of key government leaders. 
Although the VCP is the only political party permitted to compete in the polls, 
nonparty members and "self-nominated" candidates are legally allowed to stand 
for election. There is universal suffrage and typically more than one candidate 
competing in each district, making the process more inclusive and competitive 
than in neighboring China. Nevertheless, the process is biased in favor ofVCP 
candidates.! In particular, all delegates are vetted through a complex and multi
layered selection process headed by the Vietnam Fatherland Ftont (VFF), an 
umbrella organization closely aligned with the VCP. 

Prior to the NA elections held in May 2007, the government publicly called 
for independent candidates to compete, and non-VCP members comprised ap
proximately 25 percent of the total of 1,130 nominations:1Through the vetting 
process, however, 254 nominees were disqualified, including a majority of non
VCP members. Several self-nominated candidates-including several figures in 
major cities who attracted significant press attention-withdrew from the bal
lot after apparent pressure from government and party officials.4 As a result, in 
the final count, approximately 10 percent of the 876 approved candidates were 
non-VCP members.' 

The campaigning process is tightly controlled and largely formalistic, with 
few critical remarks exchanged between candidates. In contrast to neighboring 
Cambodia or Thailand, elections in Vietnam are generally free of fraud and 
violence as there is little at stake and much of the progovernment bias occurs 
at the vetting stage. The government reported voter turnout at 99 percent, the 
result of legal requirements to vote and pressure on local officials to ensure 
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maximum participation. Following the polls, of the 493 elected delegates, 450 
were members of the crv and 42 were non-CPV members, with just one self
nominated candidate elected." The overall ratio of VCP to nO/1-VCP delegates 
W.IS almost identical to that of the previous NA and closely matched targets 
n.llned by the government-controlled National Assembly Standing Committee 
prior to the polls. 

Though its authority remains circumscribed and VCP delegates are an over
whelming majority, over the past decade the NA has emerged as more than a 
rubber-stamp parliament. It functions as a vihrant body, capable of amend
ing government-proposed legislation ami demanding greater accountability 
from ministers. Among its 500 deleg.ues, 140 are filII -time members, while the 
remaining representatives attend plenary sessions twice a year: The two-week 
sessions are primarily focused on approving legislation that has already been 
analyzed allli .lIl1ended by the permanent members. The NA's proceedings are 
hroadcast on radio and television, including televised sessions during which 
individual delegates query government ministers . Although this occurs within 
filirly strict parameters, the questions posed are largely unscripted and, in the 
context of Vietnam's political system, the process has allowed some measure of 
transparency and oversight of the executive. In March 200S, the NA passed a 
new Law on Lawmaking th.lt, alllong other provisions, would make public con
sulmtion and impact assessmem mandatory in any law-making process.s The 
legislation technically came into dlect in January 2009, but an implementing 
decree has yet to be issued to full)' trigger its application . 

At the provincial level . citizens elect local state bodies called People's 
Councils; candidates are vetted by the VFF. People's Councils then elect an ex
ecutive body. the People's Committee, which is technically responsible for pro
vincial policy. In practice, however, People's Councils are weaker than the other 
two provincial -level bodies. the P.trty Committee and the People's Committee, 
rendering their members little more than figureheads. The last People's Council 
elections occurred uneventfully in 2007. 

The organiz;uion of politic.11 parties or civic movements calling for demo
cratic rdorm remains outlawed. Citizens involved in such initi.uives have been 
severely repressed in recent years. Previously, from 2004 to 2006, dissident ac
tivity Aourished, with "an unprecedented number of political organizations" 
formed to advoc.lte for greater democracy, respect for human rights, and reli
giolls freedom.') These included the Vietnam Populist P,lfty and the Democratic 
Party of Vietn;lm , originally founded in 1944 and re-Iaunched in 2006 as a 
loosely struc tured dissident organization. Also founded were the Committee 
for Human Rights in Vietnam, the Free Journalists Association of Vietnam 
(FJAV) and two independent workers' associations. In a bold move, on AprilS, 
2006. liS individu.lls representing a di verse network of professionals issued a 
"Manifesto on Freedom and Democr.lC), f()r Vietnam" calling for a multiparty 
system. independent media . freedom of .Issembly, and religious freedom . The 
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document later came to be known as 8406 (a reference to the date when it was 
published), and those supporting it as Bloc 8406. By the end of the year, it had 
reportedly garnered over 2,000 signatures and participants had issued several 
follow-on statements proposing phased democratization. 

The authorities' response to the mobilization was initially guarded, as Hanoi 
was the focus of international attention in hosting the Asia Pacific Economic 
Cooperation (APEC) forum in November 2006 and was about to gain entry 
to the WTO in early 2007. After the APEC summit, however, security forces 
initi.ued a systematic crackdown against the Bloc 8406 organizers and other 
prominent activists. During 2007 and 2008, over 20 individuals, including 
lawyers and Catholic priests, were sentenced to prison terms of up to eight years 
in what I-Iuman Rights Watch termed "one of the worst crackdowns on peace
ful dissidents in 20 years."10 

Constitutionally, a system of checks and b.ll.mces exist. In reality, however, 
the VCP retains significant inAuence over all branches of government. There 
are few formal constraints on its power, although there is contestation of party 
power at diHerent levels of the state hierarchy. In recent years, the NA has rejected 
c.lbinet nominees, forced the government to amend legislation, and successfully 
demanded an increase in its powers, including the right to hold no-confidence 
votes against the government. I I The president, himself a member of the Politburo, 
proposes candidates for the Supreme People's Court, who are then confirmed by 
the NA; available evidence suggests that none have been rejected. 

Although party membership is not a prerequisite for gaining civil service 
employment, most applicants tailor their answers on exams to reAect the party 
line. 12 Selection is conducted through an open interview process and an annual 
exam that has been criticized as excessively academic. I I Informal criteria such 
as personal relationships also continue to play an important role in personnel 
decisions. Pilot projects, however, have sought to enhance the openness and 
transparency of the recruitment process, even as thousands of civil servants have 
transferred to the private sector in search of better working conditions in recent 
years. In 2008, the Ministry of Education opened one vice minister position to 
external candidates, and a number of state-owned enterprises in Ho Chi Minh 
City have extended their CEO searches to external candidates. I " 

Although freedom of association remains highly controlled, among the most 
noticeable trends in Vietnam is the continued proliferation of nonprofit or
ganizations, particularly at the grassroots level. In 2005, there were an estimated 
140,000 community-based organizations, 3,000 cooperatives, 1,000 locally reg
istered NGOs, and 200 charities.l~ Also playing a dominant role in the nonprofit 
sector are 22 mass organizations acting under guidance from the VFF and the 
VCP. These groups engage in a range ofissues on behalfof various segments of the 
population, though the degree of genuine representation of members' interests, as 
opposed to serving as a means of maintaining VCP social control, remains ambig
uoUS. 16 The largest group is the Viet Nam Women's Union, with a membership 
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of over 12 million. Other prominem organizations include rhe Ho Chi Minh 
Communisr Yourh Union. rhe Viernam Yourh I~edcration . rhe F.lrIners· Union. 
rhe Veremns Union. rhe Associarion tor Buddhism. rhe Proresranr Associarion. 
and rhe Associ.lrion t()r rhe Blind. 

Domesric ,\lid foreign organizarions musr register wirh a governmenr agency 
and are required ro provide an annual repon of rheir acriviries to their sponsor
ing body. Mosr regisrered organizations. as well as many unregistered grassroots 
civic groups. do not challenge the VCP's authority bur rather supplement the 
work of the srare. They see themselves as partners working on projects in sup
port of state policy. advOl:ates tilr improved state services. or as representatives 
of margin.,lized groups. Their work t(KUSeS on mediGl1 and educational service 
provision. poverty allcviation. and other forms of development assistance. The 
vast majority of civic groups consciollsly ilvoid operating in sensitive or overtly 
political areas lin tear of retribution . New legislation requiring impilct assess
ments prior ro the passage of Jaws has opened the door lor greater civic group 
engagement in some public polic}' dehates. 

The legal fr,lInework regulating the nonprofit secror remains weak. com
prised of a hodgepodge of decrees and Jaws. The government has made mul
ti pie attempts in recent years to dr,lft more comprehensive regulations. but the 
process hilS been repeatedly delayed. in pan due to lobbying by prolessional 
and business associ,ttions seeking to influence its provisions. Linguistic dillicul
ties have also made the drafting process llIore challenging due to the problems 
transl.lting the terms "NCO" and "civil society" into Vietnamese because of the 
rather negative and confrontational connotation associated with the most com
monly used translations. ,-

Although there has been an explosion of media outlets in Viernam and 
coverage is much livelier and more critical than a decade ago. extensive restric
tions on free expression remain. The constiturion allirms the right to freedom 
of expression. bur other legislation including internet-related decrees. the Press 
Law. the Publishing Law. the State Secrets Protection Ordinance. and the penal 
code are used to punish journillists and bloggers. 'R After a relative easing of 
limitations on rile press in 2006 as Vietnam prepared to host the APEC sum
mit and join the WTO, the environment lor free expression deteriorated as the 
government cracked down on journalists. bloggers, and prodemocracy activists. 
Dozcns of media workers and other citizens have since been "red . fined. or im
prisoned lin reponing on sensitivc issues. 

As of 2008. there were over 8')0 puhlications. including 80 e-newspapers 
and 68 radio allll television stations at the central and provinci,11 levels. The 
dominant television station remains the state-run Viet Namlelevision, accessi
hie to 85 percent ofhouscholds. All media outlets are wholly or partiall), owned 
by the state. with the exception of a smilll number of underground publications. 
In recent years, the government has encouraged mcdia to report on corrup
tion and act ilS an avenue of "oversight ovcr thc implementation of policies 
and laws by State iluthoritics."") In practice, however, this occurs within fairly 
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strict limits. In a development widely perceived as a step backward for media 
reporting on corruption, two journalists for Thttnh Nien and Tuoi ne, high
profile publications known for pushing the limits on permissible coverage, were 
arrested in May 2008 and sentenced to prison and re-education without deten
tion for exposing a high-level scandal (see Anticorruption and Transparency). In 
a rare act of direct defiance among the state-controlled media, the newspapers 
published editorials denouncing the government's actions. The editors of both 
publications were subsequently removed from their positions, and at least five 
other journalists were stripped of their press credentials.21l 

While some issues- such as criticism of the one-party system, religious free
dom violations, and foreign policy-are largely off-limits, journalists are given 
greater leeway with regards to social, economic, and cultural topics. Indeed, the 
government intentionally leaves the boundaries of permissible expression vague, 
encouraging self-censorship. Nevertheless, officials may at times issue direct 
instructions on coverage. One reporter was quoted as saying" If you go too far 
your editor will receive a phone call from the [VCP'slldeology Department."!' 

In recent years, online communication and an increasingly vibrant blogo
sphere have emerged as the most important conduit for alternative viewpoints. 
Approximately 20 million people, or nearly a quarter of the population, report
edly,\ccessed the internet in 2009.ll In response, the government has increased 
its eHorts to censor content deemed undesirable. Internet service providers are 
required by law to block access to certain websites; internet cafes must record 
users' personal information and browsing activities; and blogging platforms 
must, as of December 2008, remove "harmf'lil" content, report to the govern
ment every six months, and provide information about individual bloggers 
upon request.lJ In 2007, Illtellttsitt, an online news and investment site run by 
a Vietnamese-American entrepreneur, was shut down for "violating rules on 
copyright and political content_ "2-1 Unlike in China, Vietnamese citizens have 
access to some foreign news sites, including the BBC,H though the sites of over
seas human rights groups remain blocked_ 

CIVIL LIBERTIES 3.11 

PROTECTION FROM STATE TERROR. UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 2.38 

GENDER EQUITY 4.67 

RIGHTS OF ETHNIC, RElIGIOUS. AND OTHER DISTINCT GROUPS 3.7S 

FREEDOM OF CONSCIENCE AND BElIEF 3.00 

FREEDOM OF ASSOCIATION AND ASSEMBLY 1.75 

Vietnam has ratified key international human rights treaties. including the In
ternational Covenant on Civil and Political Rights and the Convention Against 
Torture, and the constitution protects a range of rights. However. the govern
ment's protection of civil liberties remains highly selective. In recent years, while 
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the government has instituted reforms to enh'lIlce prote don of the riglus of 
women and the disdbled . it has also responded to citizens' demands for political 
reform and riglHs protection with violent repression. 

Although Viernamese law prohihits physical ahuse of prisoners, pretrial 
detemion conditions are reponedly harsh. with beatings and mistreatment of 
detainees romine, panicularly as police seek to obtain confessions during in
terrogations.l " Iluman RiglHS Watch reponed finding compelling evidence of 
"torture and ill -tre.Hment of political and religious prisoners, including beat
ings and electric shock. and punitive placement of prisoners in solit.lry con
finement in d.lrk .lIld unsanit:lry cells."l- Vietnam retains the death penalty as 
punishment f(lf over two dozen oHenses. not all of them violent . According to 
Amnesty International, from January 2004 to September 2008. media sources 
reported on 102 execmions and 300 death sentences imposed.1s 

According to the U.S. State Depanment, prisons are overcrowded and pris
oners sufter from a poor diet, undean drinking water, and poor sanitation,I" 
though conditions overall are not life threatening and prisoners have some access 
to health care. Human Rights Watch has reponed that Vietnam holds over 
400 political and religious prisoners, induding members of opposition political 
panies, human rights defenders . trade union activists, journalists, hllld rights 
'Ictivists, and religious believers who refused to join st.lte-controlled churches. 
Many of these individuals have been imprisoned under vaguely worded provi
sions in the penal code that effectively criminalize peaceful political expression 
and criticism of the government or VCP. These include Anicle 88, which pun
ishes "conducting propaganda against the government," Article 258 on "abus
ing democratic freedoms to infringe upon the interests of the state," and Article 
245 on "causing public disorder." During the crackdown on Bloc 8406 and 
related pro democracy activists in 2007 and 2008, approximately 40 dissidents 
were arrested and at least 30 sentenced to prison. 10 

Vietnamese law. primarily Ordinance 44, allows the government to admin
istratively sentence citizens to hOllse arrest, detention in "reh.lbilitation camps" 
or incarceration in mental hospitals withom due process oflaw; citizens are sen
tenced for two-year renewable terms. Although the exact number of individuals 
detained under such provisions remains unknown, the restrictions were applied 
to sever.11 dissidents in recent years. In March 2008, police arrested Bui Kim 
Thanh, a land rights activist, and committed her to a mental hospital for the 
second time in two years. \I 

Avenues to seek redress for abuse by public officials are extremely limited. 
There is no ombudsm.ln or independent human rights commission . Procedures 
enabling citizens to complain of abuses exist but are cumbersome and largely 
ineHective. Recourse for victims of torture, unbir imprisonment, or other se
vere rights violations is nonexistent. The government has at times defended its 
harsh treatment of political dissidents. 11 

Crime rates are generally low in Vietnam. Although petty theft and pick
pocketing are common, violent crime is less prevalent. Drug usc is an increasing 
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social problem and contributes signincantly to the crime rate. Combating hu
man trafncking remains a significant challenge despite increased government 
efforts to enforce the law and implement a national action plan. Thousands of 
women and children are trafficked internally and externally each year, many 
into forced prostitution. Those found guilty of trafficking may Fdce punish
ments ranging from two years to life in prison. A national steering committee 
coordinates government efforts to prosecute cases and organize public aware
ness programs. Prosecutions and official reporting on trafficking cases have 
increased in recent years. Between 2005 and 2007, over 900 cases involving 
1.600 traffickers and 2.200 smuggled women and children were uncoveredY 
Cooperation with other Southeast Asian countries has also improved.J4 

Under the constitution and other legislation. women are guardnteed equal 
civil and political rights. Vietnam has ratified the Convention on the Elimi
nation of All Forms of Discrimination against Women (CEDAW) and was 
ranked 31 st out of 102 countries assessed in a 2009 Gender Equality Index.35 

As of 2007, one quarter of NA representatives were women, a proportion that 
placed Vietnam third in the Asia-Pacific region. 1(, Women's collective interests 
are primarily represented via the VCP-controlled National Committee for the 
Advancement of Women (NCFAW) and the Women's Union. These groups 
have worked closely with the government. including its Department on Gender 
Equality, to implement a national strategy to increase women's representation in 
politics, as well as improve literacy rates, access to education, and healthcare . .17 

Nevertheless, in its 2007 assessment, the CEDAW committee raised con
cerns that women remained underrepresented at local levels of government, 
that deep-rooted stereotypes continue to contribute to significant societal dis
crimination, and that HIV/AIDS infections among women had increased.J8 

Although economic opportunities for women have grown. they continue to 
face discrimination with respect to wages and promotions. This is partly due 
to their greater concentration in the informal sector. where employees generally 
enjoy fewer protections or access to social services. 

In recent years, the government has taken steps to improve the legal regime 
protecting women's rights. Of particular significance are the Gender Equality 
Law passed in November 2006 and the Law on the Prevention of Domestic 
Violence. which was passed in November 2007 and entered into force in July 
2008. Despite training to filmiliarize police and judicial offlcials with the laws. 
enforcement has been slow and insufncient transparency on data related to 
gender issues has made assessment of the laws' impact difficult. Meanwhile. 
violence against women remains widespread. reponedly aflecting nearly half of 
rural women and contributing to approximately two-thirds of divorces.J9 

Vietnam has 54 recognized ethnic groups. although 86 percent of the popu
lation is ethnic Vietnamese (Kinh). Some ethnic minorities are represented at 
high levels ofgovernment-VCP secretary general Nong Duc Manh is an ethnic 
Tay. In recent decades. conditions for the country's ethnic Chinese (Hoa) have 
improved dramatically compared to earlier campaigns of repression and property 
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confisc.ltion. Many have benefited from economic liberalization policies and 
poverty rates among the I loa are reportedly lower than ~or the majority Kinh. '" 

Other ethnic minorities continue to ~;lCe widespread discrimination in 
education and employment, per~orming worse than the majority on health 
and development indicators. Thc govcrnment has attempted to address thesc 
problems hy invcsting in programs to improvc education, health ~acilities, em
ployment opportunities, and infrastructure ~or ethnic minority citizens. Never
theless. such programs are oftcn implemented within government-controlled 
parameters and perceived by minority populations as aimed at weakening their 
unique cultural .lIld linguistic identity. Although courses are available in minor
ity languages in schools throughout the country. the number of hours dedicated 
to them is small in comparison to Vietnamese. leaving non-native Vietnamese 
speakers at a dis.ldvantage. 

The relationship between the government and several ethnic groups, nota
bly thc Khmer Krom alul Montagnards, is particularly complex, as linguistic 
and cultural grievances often ovcrlap with property disputes and restrictions 
on religious freedom. A 2009 Human Rights Watch Report on the tre.ltment 
of the Khmer Krom, who number ovcr one million and arc concentrated in 
the Mekong delta region, describes increasing landlessness and poverty among 
~armers, state policies restricting school instruction in the Khmer language, and 
tight government controls over Thcravada Buddhism. Such policies sparked 
land rights and religious freedom protests in 2007 and 2008; wary of the possi
ble emergence of an cthnonationalist movement, the authorities responded with 
reprcssion, using dogs and electric batons to bre.lk up protests and arresting par
ticipants, including defrocking and larer imprisoning five monks,'1J The monks 
were released in 2008 ~ollowing international pressure. The Montagnards, a 
Christian minority in the Central Highl.lnds rcgion, ~ace similar circumstances 
and unrest has recently increased over land disputes resulting from confiscations 
to develop large statc-owncd coHee pl.lIltations. 

Citizens' ability to p.trticipate in religious activities has grown in recent 
years, with an estimatcd 20 million citizens ~(Jllowing a variety of religions. In 
2008, new congregations and denominations were registered throughout the 
country, including five Protestant denominations, a Muslim sect, and the Baha'i 
community. Ilowever, the overall framework surrounding religious practice 
remains tightly controlled by the government, which perceives it as a privilege 
grantcd to citizcns rathcr than an inalicnable right. Undcr thc 2004 Ordinance 
on Religion and Belid: all religious groups must be registered with the gov
ernment and affiliatcd associations, such as the Vietnam Buddhist Sangha. 
The activitics and leadership of individual rcgistered congregations must be 
approved by the authoritics. Independent religious education is not permitted 
and texts must be printed through a government-owned publishing house. 
Twelve religions are currently approved, of which Buddhism, Protestantism, 
and Catholicism are the largest. In 2008, the Catholic Church reported that 
the government had relaxed irs control somewhat. il 
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Despite such easing of restrictions. space for independent religious activity 
remains limited and some groups are banned outright. Procedures for register
ing groups are often inconsistent; in 2008 authorities reportedly delayed action 
on applications submitred by over 1.000 Protestant congregations in ethnic 
minority areas:11 Unregistered individual worshippers and groups risk harass
ment. beatings. and imprisonment, particularly if their activities are interpreted 
as political activism. Such incidents have reportedly decreased in recent years 
and the majority of religious practitioners in unregistered places of worship 
were able to operate without government interterence in 2008. Nonetheless. 
several groups continue to face sign incant repression, including a banned fuc
tion of the Hoa Hao Buddhist Church. the leadership of the unrecognized 
Unified Buddhist Church of Vietnam (UBCV), the Montagnard hristians, 
and some members of the Khmer Krom minority. 

Individuals do not generally face discrimination in employment on the basis 
of religious faith. VCP members are not required to be atheists. although ad
vancement might be impeded. and the vast majority do not practice a religion. 
In 200S the United Nations Day ofVESAK 200S (an annual Buddhist holiday) 
was held in Hanoi with the participation of over 4,000 Buddhist dignitaries. 
monks. and nuns. II Human rights groups raised concerns that Vietnam had 
been chosen to host such a gathering, given its ongoing imprisonment of hun
dreds of religious believers. 

The government, through the Ministry of Labor, Invalids and Social AHairs, 
has made significant eHons to accommodate the needs of Vietnam's large popu
lation of disabled individuals. including working with international donors to 
increase employment opportunities. 15 The rights of the disabled are enshrined 
in the constitution and in various laws. The government is in the process of 
drafting a Law on the Handicapped as well as studying measures needed to 
ratifY the Convention on the Rights of Persons with Disabilities.4

(, Existing 
laws provide incentives to firms that recruit people with disabilities, including 
oHering subsidized government loans to enterprises where over 51 percent of 
employees are disabled. Firms that do not fulnll minimum disabled hiring re
quirements face nnes, while new government and large public buildings must 
also include access for persons with disabilities. 

Despite constitutional provisions protecting freedom of assembly, it re
mains restricted in practice. Official permission is required for group gather
ings, though many informal groups are able to meet without interference. 
In recent years, a number of incidents have tested the resolve of authorities 
to tolerate public gatherings and political expression. Increasingly common 
slllall -scale protests are generally tolerated . P By contrast, large-scale peaceful 
demonstrations have been lIlet with repressive force. 48 For example, students 
participating in anti -Chinese demonstrations prior to the Olympic torch relay 
in Ho Chi Minh City were reportedly detained by local police in April 200S:IQ 

Government confiscation or destruction of church property tor development 
projects sparked large-scale protests from both official and unofficial churches 
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thrnughotll 2008. As many as 15,000 Catholics participated in a special mass 
,lIld prayer vigil over a property displHe in Hanoi in September 2008. The au
thorities used tear gas and electric batons to disperse the gathering and ,trrested 
at le.lst eight participants.~n 

All unions operate under the direction of the VCP-controlled Vietnam 
General Confederation of Labour (VGCL). As of August 2008, ofncial union 
memhership reportcdly stood at over six million, nearly 40 percent of regis
tered wage earners. EHorts to form or join independent unions are harshly 
repressed. Independent trade unions founded during a surge of rights activism 
in late 2006, including the United Worker-Farmers Organization of Vietnam 
(UWfO) ,lIId the Independent Workers' Union of Vietnam (IWUV), were 

banned, and their leaders arrested, beginning in November 2006. Since then, at 
least eight indepcndent union activists have been sentenced to prison. although 
some have heen released. ~I Vietnamese security agents have also been implicated 
in the disappearance of IWUV fi.lunder I.e Tri Tue, who has not been seen since 
fleeing to Camhodia to seek political asylum in May 2007. 51 

All strikes must be approved by the VGCL and are illegal if they do not 
arise from a collective labor dispute or concern issues other than labor relations. 
A series of wildcat strikes in 2007 and 2008, mainly over pay disputes during 
a period of high inflation, prompted a tightening of legislation regulating the 
right to strike, induding amendments made to the Llbor Law in July 2007 that 
render legal strikes nearly impossible. In 2008, the government issued a decree 
declaring that workers participating in i"egal strikes who are found to have 
caused damage to their employer are liable to be nned the equivalent of up to 
three months sahlry.~\ 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

2.37 

2.00 

2.40 

1.75 

3.33 

The judiciary consists of the Supreme People's Court (SPC), provincial and 
district people's courts, military tribunals. and administrative. economic. and 
labor courts . The highe~t court of appeal is the Spc. which reportS to the NA. 
Administrative courts adjudicate complaints by citizens about ofllcial abuse and 
corruption. Special committees have also been established to resolve local dis
putes. Fo"owing an earlier trend. legal codincation and technocratic rdorms 
to the judic ial system have continued in recent years. In its Legal System 
Development Strategy to 20 I 0 set in morion in 2005. government pledged 
to increase access to justice. improve procedures fCJr judicial appointments. 
and advance judicial training.~1 Thus t;tr. however, rdorm eHllrts have been 
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incomplete and none have addressed core deficiencies related to political inter
ference in the judiciary and persistent violations of due process rights. 

Both direct and indirect government interference in the judiciary is com
monplace. The VCP retains eHective control over judicial appointments, and 
almost all judges are party members. Lay assessors empowered to assist judges 
with cases at the district level are appointed by the People's Councils from a 
VFF-approved pool of candidates. The selection process at all levels is highly 
politicized and judges are appointed and promoted largely based on political 
loyalty rather than merit. The grounds for removing judges are vaguely defined, 
the removal process is opaque, and no appeals process exists.~~ Although the 
2002 Law on the Organization of the People's Court aimed to protect judges 
from government interference, the VCP continues to exert signiflcant indirect 
inAuence O\'er trial outcomes through ensuring the appointment of politically 
reliable judges. In sensitive cases, the VCP routinely intervenes directly in deci
sions to launch prosecutions and determine verdicts. ~(, Corruption in the judi
ciary remains widespread, partly due to the country's large number of ad hoc 
and inconsistent laws, which create opportunities for judicial corruption in 
their enforcement. Powerful actors, including high-ranking government oHi
cials, are generally above the law. 

Due to low judicial salaries and a weak tertiary education system, Vietnam 
suffers from a shortage of qualified lawyers and judges. Legal training is not 
required for lay assessors and most possess no legal education. With assistance 
from internation.ll donors, the Ministry ofJustice is currently managing a train
ing program aimed at tripling the number of lawyers in Vietnam.57 In July 
2009, the Vietnam Bar Federation, which will answer to the government and 
the VCP. was established as the country's first national bar association. 

Access to justice remains limited and the majority of Vietnamese are unedu
cated about their legal rights.'s While due process guarantees exist, they are rou
tinely violated in practice. The constitution provides that citizens are innocent 
until proven guilty, but judges often presume guilt.~q In high-profile cases, it 
is common for the state-controlled media to engage in character assassination 
such that the public is convinced of the guilt of the accused prior to announce
ment of the verdict. Defendants and their lawyers are sometimes denied the 
opportunity to present a defense, prosecutors are not independent, and many 
trials last only a few hours. Most legal proceedings are open to the public. 

Although defendants have a constitutional right to counsel, only those fac
ing possible life sentences or the death penalty may be provided with a lawyer 
if they are unable to aHord one themselves. In practice, ordinary citizens often 
do not have access to a lawyer, partly because there is only one lawyer for every 
20,000 citizens.m Political and religious prisoners are more purposeflilly and 
consistently denied counsel as the government pressures lawyers to refrain from 
defending political activists. At least three lawyers have been threatened, incar
cerated, and in one case, committed to a mental institution for defending blog
gers. political dissidents. and citizens seeking property restitution . Prominent 
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human rights lawyer Le Cong Dinh was arrested on charges of "conducting 
propaganda against the government" on June 13, 2009 and was later expelled 
from the 1-10 Chi Minh City bar association.'" 

The Vietnam People's Army (VPA) continues to playa prominent role in 
the country's an;lirs, with several members holding seats in the NA. The VPA 
remains brgel)' loyal to the VCP and is well represented at its highest levels. 
The minister of national defense sits on the Politburo, as does the minister of 
public security. Military policy is determined by the party's ermal Military 
Commission, which includes senior members of the military and the Politburo. 
In addition to responsibility for national defense, the VPA also supports local 
authorities in responding to natural disasters and plays a sign incant role in the 
economy. owning land and several enterprises, including one of the country's 
largest telecommunic<ltions nrms; there is no meaningful oversight of its eco
nomic activities . The police and internal security agencies are regularly used by 
the VCP to repress political dissent. 

As Vietnam is a socialist state, the state technic<llly owns all land. In practice, 
individuals and businesses <Ire granted "bnd use rights certincates" (LURC), 
generally for 50 years, which carry with them <I number of rights and entitle
ments. These include the <lbility to transfer rights to use the I<lnd. the right 
to compensation in the event of expropriation. and the right to any benents 
accrued from the use of the land. Amendments made in 2003 to the Land 
Law increased usage rights fi.lr foreigners and overseas Vietnamese. In a further 
extension. from September 2009 certain categories of overseas Vietnamese will 
have the right to lease houses, use land for business purposes. and receive com
pensation in the event of expropriation. 

Land expropriation and reclassincation have been highly contentious issues 
in Vietnam in recent years. as the phenomenon has spread the length and 
breadth of the country. By law, the state may expropriate land so long as owners 
of the LURC are compensated; the level of compensation may vary. Protests by 
f:mllers and peas.lIlts whose land was reclaimed by officials and subsequently 
developed as commercial property have become increasingly common, particu
larly in Ho Chi Minh C ity. At the core of most protests are complaints that the 
compensation received did not reflect the true value of the land, that promised 
jobs or training programs never materialized . or that compensation is insuf~ 
ncient to replace the brmer's lost agricultural livelihood . Similar sentiments 
exist among private nrms. A recent survey that found that in most provinces. 
a majority of firms felt that compensation for expropriated IJnd in their prov
ince was not F.lir." l Redress through legal channels is suhject to the limitations 
detailed above. As a result, both foreign and domestic firms often seek informal 
dispute resolution mechanisms, while ordinary citizens take to the streets. 

The rapid increase in the number of golf courses over the past two years 
illustrates th is phenomenon. Aside from mounting public anger over the use 
of confiscated land for recreational venues, the government is concerned about 
the potential imp.lCt on food security, as many courses are built on reclaimed 
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rice fields. Investors often build courses in order to obtain a 50-year lease at 
a lower rent than if the land were classified as commercial or industrial. with 
the ultimate intention of using the land .or real estate or other projects. At a 
recent NA session. the minister of planning and investment called .or provincial 
authorities to cancel up to 50 of the 166 approved golf course projects across 
the COLI ntry. (oj 

ANTICORRUPTION AND TRANSPARENCY 2.54 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 2.50 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 2.25 
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Corruption remains pervasive across Vietnamese society. despite the country's 
high economic growth rate. Indeed. Vietnam's .airly predictable patterns of cor
ruption have not served to deter .oreign investors. Decentralization has further 
conrributed to a rise in corruption over the past decade: local authorities have 
been granted greater authority over expenditures and development projects. 
enabling considerable discretion in demanding bribes in exchange .or licenses 
and permits.(,4 The oft-used term "ask-give mechanism" refers to a means of 
governing society by orders rather than the rule of law. such that actions by 
lower officials are contingent on receiving approval from superiors. with various 
"fIVors" exchanged in return. Vietnam ranked 121 st out of 180 countries in 
Transparency International's (TI) 2008 Corruption Perceptions Index. 

Under inrernational and domestic pressure to address the problem, the gov
ernment has continued a high-profile anticorruption campaign/'~ Recent years 
have seen the passage of ground breaking legislation, establishment of new anti
corruption bodies. and ratification of the UN Convention Against Corruption. 
Despite such positive steps. enforcement of higher standards has been hindered 
by a com hi nation oH:\ctors, including inadequate checks and balances, the lack 
of an independent judiciary and free media. poor incentive structures .or civil 
servants. widespread nepotism and secrecy. and practically nonexistent protec
tion .or whistleblowers.6(' Under such conditions. the gap between legal stan
douds and practical realities will remain problematic for years to come. 

Bureaucratic red tape is substantial and payments to expedite administrative 
procedures are common. Bribes are most often solicited by traffic police, con
struction regulators. and land registration, customs. and tax administration offi
cials.c,' Nonetheless. a 20071'1 survey .ound that only 14 percent of respondents 
from average households reported paying a petty bribe over the past year. a rela
tively low figure compared to neighboring countries.68 Within the private sector, 
the government has taken steps to decrease the number of requirements for estab
lishing and operating a business by eliminating nearly 200 unnecessary permits.6Q 
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Payment ~or position and promotion in the government bureaucracy re
mains the norm and the lines between public ~ill1ds and priv.ne earnings are 
blurred. In April 2008, the YCP chief of Ca Mau Province, Vo Thanh Binh, 
handed nearly US$7,000 to police that he reported receiving as a bribe. He 
later claimed to have been oHered tens of thousands of doll,lrs in return ~or 
senior positions in state agencies:n The 2005 Law on Thrift Practices and Anti
Wastefulness represented a preliminary arrempt to address this situation by ban
ning the use of public money ~or dinner parties, bonuses, and gifts. Nevertheless, 
most officials still take ~or granted that holding public oHice entails access to 
resources ~or supplementing one's salary. 

Despite a growing priv.lte sector, state-owned enterprises still number 
around 4,000 :Ind account f()r over one-third of GDP, providing numerous 
opportunities ~(lr corruption. Gra~i: is especially rampant in the construction 
sector, and also widespread in the oil, gas, coal. paper, cement. airline, and tele
communications industries: 1 

A main plank of the government's anticorruption campaign was the pas
sage of a 2005 Anti- orruption Law, which took eflect in 2006, and subse
quent implementing decrees. International observers generally assess the law 
and surrounding legal framework as well developed, particularly as it empha
sizes systemic measures to reduce opportunities ~or corruption as a comple
ment to punitive measures . It includes requirements ~or assets declarations, the 
creation of anticorruption hodies, and mechanisms for citizens to lodge com
pl.tints. among other provisions. Not surprisingly, en~orcement of the law has 
been uneven and incomplete, hampered by a lack of political will to enable 
significant oversight by non-YCP entities. According to one study, en~orce
ment was initially strong in 2006 and 2007 but weakened as officials developed 
more sophisticated strategies to circumvent supervision. The Anti-Corruption 
Law requires that government officials and ~;II11ily members annually disclose 
assets, including money held in overseas and domestic accounts and taxable 
income. Although hundreds of candidates ~or the NA election in 2007 report
edly declared their assets, implementation as a whole has been incomplete. and 
oversight mechanisms are still in the development stage.-2 Assets declarations 
are not made av,Iilahle to the public unless a state official is ~ound to be "unusu
ally wealthy" and further investigations deemed necessary.-J 

A number of agencies in Vietnam ~eature anticorruption mandates, although 
the lack of a truly independent body remains a key weakness of the overall 
framework. In 2007. the OH-ice of the Steering Commirree ~or Anti-Corruption 
(OSCAC) was established to implement the provisions of the 2005 law. The 
committee is headed by the prime minister and composed of members of vari
ous government hodies. including the judiciary and the VCP, raising doubts over 
its ability to be impartial. Meanwhile, the Government Inspectorate, which also 
functions as an ombudsman, has itself been a "frequent target of corruption."j·\ 

Perhaps the most promising development in recent years was the deci
sion in 2006 to en.lble the State Auditor of Vietnam (SAY) to report to the 
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NA rather than the executive. The SAV was reorganized in 2004 as an in
dependent organization and is charged with tracking the use of state funds 
by government agencies and settling the stilte budget.-5 Its effectiveness has 
been limited, however, as the institution suffers from resource constraints. 
incomplete independence. and overlapping mandates with the Government 
Inspectorate:c. According to TI, "the SAV has a weak capacity to enforce 
auditing recommendations and there is little evidence that the government 
acts on SAV reports. " - 7 

Other government bodies with anticorruption mandates include the Supreme 
People's Procuracy Department of Prosecution and Corruption Investigations, 
the Ministry of Public Security's Bureau of Corruption Criminal Investigation. 
and the State Inspectorate (51) Anticorruption Bureau. all of which were set up 
in late 2006 and early 2007. The latter body is charged with investigating cor
ruption cases and passing them along to the People's Procuracy for prosecution. 
While both have achieved some successes by uncovering and prosecuting scan
dals. their eHectiveness has been limited by the presence of corruption within 
the bodies themselves:R 

Despite these constrainrs. hundreds of officials have been prosecuted for 
corruption in recent years, including several high-ranking ones. According to 
oHicial figures, almost 300 of the nearly 400 corruption cases detected in 2008 
were prosecuted.7

" It would be a mistake. however. to perceive such statistics 
as a victory for independent judicial enforcemenr of anticorruption legisla
tion. Rather. it may reRect one manitestation of the political center's attempt to 
counreract the potential loss of control that accompanies decenrralization.80 In 
other instances, prosecution for corruption is a tool employed within broader 
inrraparty struggles for authority. 

In its rhetoric. the government has repe;uedly encouraged the media to take 
on a greater role in exposing corruption. Media coverage of petty and grand 
corruption is more extensive today than five years ago. In addition. online 
newspapers and bloggers are playing an increasingly importanr role as corrup
tion watchdogs . . It times surpassing the inRuence and quantity of reporting in 
print publications.ftl However. political infighting and the close association of 
government agencies. the police, the VCP, and the media renders investigating 
corruption extremely complicated and potenrially hazardous for journalists and 
editors . Most journalists will only investigate corruption if given permission to 
do so by state oHicials.Hl 

The high-profile "PMU 18" scandal is a good example of the complexities 
surrounding exposure and prosecution of graft in Vietnam. In 2005. officials 
of the Ministry of Transport's Project Management Unit 18 (PMU-18) were 
;lccused of using US$2.6 million of ministry funds to gamble on English foot
ball matches.8' The case originally came to light in 2006. after police investi
gators leaked information to journalists working for national newspapers. It 
was suspected at the time that the reason for the leaks was to discredit the 
accused. who were allegedly in line for election to senior positions in the VCP. 
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The .llIeged culprits subsequently were jailed and the transport minister was 
forced to resign. Two years later, however, the journalists who initially exposed 
the scandal were arrested and convicted fi>r "abusing democratic freedoms to 
infringe upon the interests of the state." Also in 2008, charges against one of the 
oHicials involved were dropped and his parry membership reinstated. The jour
nalist who W.IS imprisoned was ultimately released in J.lIluary 2009 following 
a presidential pardon. Nevertheless, there are indications the oHicial backlash 
ag.linst him and his colleague has renewed journalists' reluctance to investigate 
state abuses without clear high-level authorization. 

There is little protection filr whistleblowers despite provisions in the 2005 
1.lw allowing citizens to complain abour perceived government .Ibuses. In 2007, 
the government launched a website where citizens could register comphlints 
abour speciflc state agencies, including major municipalities. the NA, .1Ild the 
Communist Party Central Committee. A 2008 survey revealed, however. that 
many Vietnamese were fearful of reporting instances of corruption because of 
the impossibility of lodging complaints anonymously.H'1 

Corruption extends to the education sector and several scandals have erupted 

in recent years involving parents and students paying bribes in exchange for 
school ,Idmission and good grades. Almost all university faculty members inter
viewed in a study covering 1998-2008 admitted receiving bribes. It has become 
common fi>r students to present teachers with expensive gifts on Te;Khet's 0.1)', 
with the expectation of receiving higher grades.H~ 

Members of the public are not granted by law the right to access government 
inliltlll.ltion . and the government rarely fulflils such requests. However. there 
have been some improvements. The Ministry of Justice is currently preparing 
a freedom of infi.mnation I.IW and worked with the international free expres
sion group Article 19 to prepare an initial draft in March 2009.H

(' The Law on 
the Promulgation of Legal Normative Documents and the 2004 Llw on Local 
I.aws have improved standards of transparency. Legal instruments must now be 

published in the Offlcial Gazette lor 15 days prior to coming into lorce. and 
the number of published laws 11.Is increased signiflcanrly.H" Almost all provinces 
now have a local gazette th.1t publishes provincial and district regulations. The 
SPC also publishes decisions on its website. 

Limited eHorts howe been made to improve financial accountability. Until 
2000, the budget was a st.lte secret. Since then, the NA and the provincial people's 

committees have played an illLreasingly important oversight role. Both take the 
role seriously. bur fully effective oversight requires technical capacity and politi
cal independence that the bodies and their memhers IaLk. National .lIld pro
vincial budget and year-end accounts are also now published on the Ministry 
of Pinance website. However. accounts are often inaccurate •. IS state agencies 
,lttempt to conceal their actual budget amount and spending record . Accounts 
are frequently published late and in many respects filII short of international 
standards. The military budget rcmains a secret. Victnam received a score of 
9 percent in the 2008 Open Budget Index.~R 
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Abuses related to government procurement remain widespread, despite pas
sage of a 2005 Tendering Law. The government is currently in the process of 
implementing an e-procurement system, which may improve the situation.8Q 

Open competition is often violated in practice, and collusion in bidding re
main~ a problem.',n In August 2008, Japan suspended aid to Vietnam after four 
Japanese consultants were arrested on charges of paying US$800,000 in bribes 
to Ho Chi Minh City officials in order to secure consulting contracts for the 
Japanese-financed East-West Highway Project. Aid resumed in February 2009 
after two Vietnamese officials wer~ arrested for involvement in the scandal and 
sentenced to prison in September 2009.?1 

There are also irregularities related to the disbursement of foreign assistance. 
Both the government and donors have formal mechanisms in place to minimize 
such abuses, but reports of officials using aid funds for personal enrichment 
continue to emerge. The 2005 Law on Thrift Practices and Anti-Wastefulness 
included provisions to decrease the waste and misuse of foreign assistance. 
However, the PM U-18 affair and other scandals indicate that the abuse of for
eign assistance persists. 

RECOMMENDATIONS 

• The government should issue an implementing decree to trigger application 
of the Law on Lawmaking, continue to expand the National Assembly's 
oversight capacity, and permit a wide range of societal actors to participate 
in consultations and impact assessments on pending legislation. 

• EH'(lfts should be made to strengthen the Vietnamese media's ability to 
investigate and uncover instances of corruption and other abuses. Speci
fically, the variety of regulations and laws through which the government 
controls the media should be reduced, and guidelines governing the roles 
and responsibilities of journalists and editors should be clarified. 

• Ambiguities in legal codes relating to national security and administrative 
detention- i ncluding Articles 88. 245. and 258 of the penal code. as well as 
Ordinance 44- should be clarified or repealed to prevent their use as a tool 
to discourage and punish legitimate opposition and debate. Those already 
imprisoned under these provisions should be released. 

• The government should widen the range of churches and religious groups 
it recognizes and repair relations with disaffected religious communities. 

• The government should reform existing procedures for seeking redress or 
establish a new and autonomous body. such as a human rights ombudsman. 
to serve as an avenue for citizens to seek meaningful remedy for abuses by 
public officials, including physical abuse and forced land confiscations. 

• The government should work to improve the quality of the civil service 
through efforts to encourage promotion according to ability and merit, 
adjustment of the compensation system to combat high levels of attrition. 
and discouragement of civil servants from seeking supplementary incomes. 
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Gregory D. Johnsen 

INTRODUCTION 

YEMEN 
CAPITAL: San'a 
POPULATION: 22.9 million 
GNI PER CAPITA (ppp): $2,210 

SCORES 2006 2010 

ACCOUNTABILITY AND PUBLIC VOICE: 2.60 2.47 

CIVIL LIBERTIES: 3.24 2.49 

RULE OF LAW: 2.66 2 .50 

ANTICORRUPTION AND TRANSPARENCY: 1.94 1.90 

(scores are based on a scale of 0 to 7. with 0 representing weakest 
and 7 representing strongest performance) 

In recent years, Yemen has made some positive progress toward becoming a 
more democratically governed country, featuring increased competition in 2006 
presidential elections and the establishment of a new anticorruption watchdog. 
Much of this progress has been eclipsed, however, by a multitude of crises and 
the authorities' often blunt response t.O them. These challenges range from dual 
insurgencies to corruption and other systemic governance failures that have led 
to diminished state legitimacy. Political instability has been exacerbated by dete
riorating economic conditions, rendering the prospects for the country's future 
democratic development uncertain. 

The Republic of Yemen was created on May 22, 1990, when the northern 
Yemen Arab Republic and the southern People's Democratic Republic of Yemen 
joined to form a united state. President Ali Abdullah Saleh ruled the north 
from 1978, when he took control of the state, surrounding himself with family 
members and trusted allies, particularly within the state's security apparatus. In 
1982, President Saleh formed the General People's Congress (GPC), a political 
party that survived unification and continues to rule Yemen. The pre-unification 
history of south Yemen, led by a Marxist regime from 1967 until 1990, was 
similarly characterized by internal power struggles. Power was eventually con
solidated by Ali Salim ai-Bid, a former foreign minister from the Hadramawt 
region , who also became head ofthe Yemeni Socialist Party (YSP). In late 1989, 
as the Soviet Union's previously strong inAuence was crumbling, ai-Bid met 
Saleh in Aden and the two jointly announced impending unification. Almost 
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immediarely rhe new counrry srruggled ro inregrare rwo diHerenr sysrems of 
governmenr. Imporranrly. rhe milirary was never complerely unified. reraining 
separare norrhern and sollthern unirs. 

The 1993 parliamenrary elecrions were ;1 wide-open .Ifl:lir. wirh 21 parries 
parriciparing and 8 gaining scars. The YSP won 56 sears, while rhe GPC c;lIne 
away wirh 123. However. rhe tll-Trljtl1ll1llll' fll-.'Itlllumi li-l-isll1" (Yemeni Reform 
Grouping. Illore cOlllmonly known as Islah) edged Ollt rhe YSP wirh 62 sears . 
These electoral resulrs. combined wirh a war of atrririon berween rhe YSP and 
Islamic miliranrs- who were at rimes racirly encouraged by prominenr norrh 
ern figures- desrroyed rhe possibility of equal power sharing berween rhe YSP 
and GPe, which had formed rhe basis for the pre-unificarion agreemenr. The 
YSP perceived thar it was being manipulated our of power rhrough a series of 
secrer agreements between rhe G PC ,lilt! Islah. sparking a secession ;1ftempt and 
ensuing civil war. 

The civil war lasred from April 1994 unril rhe sourhern capiral of Aden 
fell in July as ai-Bid and other prominent YSP figures Red rhe counrry. The 
YSP boycottcd rhe 1997 parliamenrary elccrions, and rwo years Iarer Presidenr 
Saleh bced only roken opposirion duringan elecrion with significanr shortcom
ings. A consrirutional amcndmenr passed by referendum in 2001 exrended rhe 
porenrial presidenrial period to rwo seven-year rerms. 

On rhe surf;\Ce. Yemcn appears to have a relarively open democraric system. 
wirh elecrions being a key fearure of the poliricallandscape since 1990. Never
rheless, polirics are dominared by rhe ruling GPC and President Saleh has ruled 
since 1978. The YSP parricipared in rhe 2003 parliamenrary elecrions and. rwo 
years larer, the rival YSP and Islah fllrged an alliance, joined by four smaller par
ties. ro create the Joinr Meeting Parries (J M P). This loose coalirion put forward 
a candidare for rhe 2006 presidential elections. marking rhe firsr time Saleh 
f;ICed genuine opposition (see Accountabiliry and Public Voice). 

Yemen has bcen increasingly preoccupied over the pdsr eighr years wirh sev
er.11 securiry threars. After inirial success in combaring and largely eliminaring 
al-Qaeda's infrastructure within rhe country. lapsed vigilance and a shifr in pri
oriries led to thc organization's resurgence since 2006. Heavy-handed northern 
dominance in rhe years since rhe 1994 civil war continues ro sroke calls for 
secession in rhe sourh. Since 2004, rhe governmenr has also been bartling a 
rebellion ill the norrhern governorate of Saada led by Hussein Badreddin al
Hourhi, a prominenr figure in the Zaidi Shiite Muslim communiry. AI-Hourhi 
was killed in September 2004, bur clashes between his supporters and govern
menr forces have conrinued and were reignired in the summer of 2009 after rhe 
collapse of a year-long ceasefire. The fighring has led ro a severe 11lIm,lIIirarian 
crisis in rhe area. wirh rens of thousands of people displaced . 

Yemen rcmains one of rhe pooresr counrries in rhe Arab world . Its economy 
continues ro suHcr from its almost complete dependence on oil, while the warer 
table is dropping at an alarming r<lte. High hirrh, illitera y. and unemployment 
rares, along with rampanr corruption, lack of loreign investment, a crumbling 
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infrastructure and pervasive povert), all contribute to serious concerns about 
Yemen's long-term fi.lture. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL lAWS AND ELECTIONS 

EFFECTIVE AND ACCOUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVIC MONITORING 

MEDIA INDEPENDENCE AND FREEDOM OF EXPRESSION 

2.47 

2.75 

1.75 

3.67 

1.71 

Yemen is a republic headed by a directly elected president, with a bicameral 
parliament composed of a 30 I -seat popularly elected House of Representatives 
and a I I I-member Consultative Council (Majlis al-Shura) appointed by the 
president. The House of Representatives has legislative authority, while the 
Consultative Council serves in an advisory capacity. In the most recent parlia
mentary elections, held in 2003, the GPC increased its share of seats from 145 
to 238 . On the surf:lce, the elections were competitive, but international and 
domestic observers noted numerous problems, including fraudulent voter reg
istration , GPC use of parr)' resources to inAuence the outcome of voting, and 
limits placed on the issues candidates could raise. 

1sl.lh and the YSP are the most prominent opposition parries, with 46 and 
8 seats, respectively, although their inAuence remains limited because of the 
GPe's overwhelming majority. Several political parties are active, although 
many smaller ones survive as dependents of the GPC. Another round of parlia
mentary elections scheduled for April 2009 was postponed for two years in the 
wake of boycott threats from various opposition parties.) Many analysts viewed 
this postponement as a victory for the JMP. 2 

The most recent presidential elections were held in 2006. For a brief win
dow in 2005, it appeared as if they might mark the end of Saleh's presidency 
after he pledged that July not to run for reelection. Approximately one year 
I.lter, however, the GPC nominated him as its presidential candidate. Unlike the 
1999 election, when Saleh's only opponent came from within his ruling party, 
in the 2006 polls he faced several opposition challengers, although the majority 
of those who initially announced their candidacy did so during the period when 
Saleh had said he would not be competing. In total, 46 candidates submitted 
their applications to parliament. Only five, including Saleh, were able to gain 
the 5 percent support in each house of parliament required to add their names 
to the ballot. Ultimately, Saleh's stiffest competition came from the JMP alli
ance's candidate, Faysal bin Shamlan, a 72-year-old former oil minister from the 
south , who has since died . 

The four-week campaigning period prior to the elections was marred by 
some violence, though there was less fighting than in previous elections. In 
August 2006, several election officials were killed on the second day of the 
campaigning period. The following month, over 50 people were killed and 200 
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injured when a stampede occurred at a rally of Saleh supporters. International 
observers fi.llllld that the Supreme Commission for Elections and Referendums 
(SCER) carried out the logistical aspects of electoral oversight in a generally 
professional m,mner. In an improvement from the 2003 elections, the SCER 
was able to ensure significant coverage for opposition candidates in state media, 
although the incumbent still received more due to the media's general coverage 
of the president's daily activities. Nevertheless, the SCER encountered difficul
ties in enforcing election laws and its own mandate, including rules pertaining 
to the illegal use of state resources to support the ruling party candidate. Public 
statements by SCER commissioners criticizing the opposition and NGO moni 
tors also undermined its credibility and contributed to a decision by the JMP 
to boycott the SCER. I 

When the official results of the election were announced three days after 
the polls, Saleh was aw,trded 77 percent of the roughly six million votes cast, 
while bin Sham Ian received 22 percent of the vote:! Saleh's total was down 
from an early projection, which had him winning 82 percent to bin Shamlan's 
16 percent. The JMP rejected the early count, thre,Hening street demonstra
tions to protest wll.lt it called voter manipulation and fraud . ~ Saleh eventually 
acknowledged the JMP's cldims, declaring the final count valid while admitting 
some mistakes had been made. The European Union Electoral Observation 
Mission to Yemen, which monitored the polls, declared the elections free and 
fair. 6 M.1I1Y observers remarked that, although Rawed, the elections represented 
a historic step forward in Yemen's democratic development, particularly given 
the atmosphere of genuine competition between two candidates with distin
guishable political and ideological approaches to governing. 

Despite the role of parties in the fi.mllal aspects of Yemen's political system, 
personalized networks of patronage and related power blocs provide a more accu
rate means of deciphering political loyalties. Three main power blocs are of par
ticular significance: the government, the military, and the tribes. Each of these 
blocs is largely personified and led by a single individual. In the case of the gov
ernment and the GPC, it is Saleh. Ali Muhsin al-Ahmar controls the military 
through personal and f;unily contacts, although his position has been weakened 
in recent years by military reshurAes orchestrated b), Saleh; the president's son, 
Ahmad, and his nephews Yah)'a Muhammad Saleh, Tariq Muhammad Saleh, 
and Ammar Muhammad Saleh, are rising in importance. The most powerful 
tribal bloc, the Hashid tribal confederation, was headed by Sheikh Abdullah 
al-Ahmar until his death in December 2007. His oldest son, Sadiq, was elected 
to replace him, but has so f;tr been unable to wield the same power and inRu
ence as his f;tther. In addition to the difficulties caused by a generational shift in 
leadership and lesser reputation, Sadiq's problems speak to the changing nature 
of tribal rule in Yemen as such allegi'lIlces weaken in the face of other, compet
ing identities. 

In this context, d ke)' factor contributing to Saleh's victor), was the GPC's 
ability to mobilize preachers in mosques throughout the country to publicly 
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support the president in their sermons. Perhaps most importantly, Sheikh 
Abdullah al-Ahmar-at the time, head of Islah, speaker of parliament, and 
head of the Hashid tribal con~ederation-publicly supported Saleh's reelection 
bid. Sheikh Abd ai-Majid al-Zindani, another prominent figure in Islah, also 
publicly backed the incumbent, despite Islah's membership in the opposition 
coalition that had ~ormally backed bin Shamlan. The government's attempt 
to link bin Shamlan to a terrorist attack in the week prior to the elections 
also undermined the latter's candidacy. The allthorities claimed that Shamlan's 
~ormer bodyguards had been involved in a failed suicide bombing attempt; 
months after the elections, however, he was cleared of any link to the attacks.-

EU recommendations for improved future elections formed the basis of 
.1 ]MP proposal to amend electoral laws. Proposed changes included barring 
government offici ills from pressuring subordinates to vote a particular way and 
requiring voters to Cilst billiots only in their plilce of birth or residence and not 
place of employment. In eHect, this would eliminate large swaths of GPC sup
port in the sollth, where individuals of northern origin stationed at military gar
risons and government oHlces are sent to vote in a region that would otherwise 
be an opposition stronghold. 

In August 2008 the GPC eHectively defeated the )MP's proposed amend
ment, pushing through a vote to maintain the 200 I election law. Shortly after
wards, Saleh attempted to defuse rising tensions by releasing approximately a 
dozen political prisoners, including prominent sollthern activist Hassan Baum 
and journalist Abd ai-Karim al-Khaywani, who had been imprisoned for re
porting about the al-Hollthi revolt. Despite such symbolic gestures, as 2008 
progressed, disillusionment with the government from those on the periphery 
increased as they saw themselves kept out of the center of political power. 

In May 2008, Yemen held its first elections for 20 provincial governors, 
posts previously appointed by the president. Opposition groups refused to par
ticipate, claiming government manipulation. Progovernment candidates were 
elected in 17 of the 20 districts, with independents elected in the remaining 3, 
all of whom are known to have unofficial ties to the GPc. In November 2008, 
local elections were postponed after the )MP threatened to boycott the parlia
mentary elections and the EU said it would not certil)r the elections without 
JMP participation. Finally, in February 2009, the GPC and the )MP agreed to 

postpone parliamentary elections for two years.s 

Although the constitution provides for checks and balances, including par
li,lmentary oversight, in practice the executive branch continues to be both the 
most unified and powerful branch of government. The GPC's overwhelming 
majority in the legislature enables the president and government to pass legisla
tion without negotiating with the opposition . More informally, the legislature 
has had diHiculty reasserting itself in the wake of Sheikh Abdullah al-Ahmar's 
death in 2007. President Saleh stepped down as the formal head of the judiciary 
in 2006, although this has not translated into a more independent and active 
judiciary. 
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Yemen's civil service conrinues to be plagued by challenges. including a lack 
of basic infrasrrucrure and the enrrenched phenomenon of "shadow employees," 
people on the payroll who do not perform .1Il}' joh. Hiring and promotion deci
sions are often influenced by political or p,trron,lge inrerests rather than merit. 

Civic groups are active and increasing in number. However. their ability to 
influence governmenr policy and legislation remains weak. p.uticularly as more 
rraditionallobbying arms yield greater sway. For eX'lInple. although parliament 
amended legislation in February 2009 establishing 17 as rhe minimum .tge of 
1l1.lrriage for women. activists have repeatedly expressed cOllcerns that pressure 
from prominenr religious leaders could lead to the provision's repeal." In addi
tion ro independenr nongovernmenral organizations (NGOs), a large number 
of civic groups with close government ties also operate; these are often utilized 
ro create the .trrincial impression of grassroots supporr for governmenr policies. 
NGOs are rehttively free of state inrimidation so long as they avoid public state
menrs or advocacy on sensitive issues. such as direct criticism of the president or 
his f;\lllily, discussions of Saudi funding and business dealings, and opposition 
to governmenr actions in Saada. Many groups face the difnculty of knowing 
exactly where the "red lines" are at any given time. 

Although the constitution guaranrees the right ro free expression, the gov
ernmenr continues ro prosecute journalists under restrictive laws like the 1990 
Press and Publications Law. Arricle 103 of the law outlaws direct personal criti
cism of the head of state and puhlication of material that "might spread a spirit 
of dissent alld division among the people" or information that "leads to the 
spread of ideas conrrary to the principles of the Yemeni Revolution, [is) prejudi
cial to narionalunity or [distorts) the image of the Yemeni, Arab, or Islamic her
itage." In recenr years, as some journalists have increasingly pushed the limits of 
permissible coverage, the allthorities have often responded h'lrshly. journalists 
have repeatedly been fined, arrested, imprisoned, threatened, suhjected to home 
allli office raids, and stopped from reporring on a range of imporrant issues and 
events. According to the local watchdog group Women journalists Without 
Chains, the number of docllmenred press freedom viol.ltions doubled from 
2006 to 2007. In june 2008. a state security courr sentenced Ahdulkarim al
Khalwani, the former editor of the banned weekly newspaper nl-SIJl/1"/t, to six 
years in prison for allegedly collaborating with Zaidi rebels in the norrh and for 
"publishing information liable to undermine army morale"; al-Khalwani was 
released from prison following a presidential order in September. In january 
2009, however. rhe security courr overturned the pardon and upheld the origi
nal six-year sentence. III Another prominenr opposition journalist, Muhammad 
al-Maqalih, was disappeared in the fill of2009. 

The media crackdown reached new levels of repression during the spring 
of 2009, when the governmenr shut down and raided the oHlces of sever,11 
newspapers for their coverage of popular demonstrations in the sourh . In May 
2009, the governmenr established a Special Press Court to prosecute media
related crimes. On july 12, the court tried its nrst case, hearing charges of 
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"insult and humiliation" against Sami Ghalib. editor-in-chief of AI-Nidflnews
paper. Although Ghalib was evenrually acquirred. the creation of the court has 
been widely criticized as unconstiturional and a step backward for Yemeni press 
freedom. 

Yemen's prinr media offer increasingly diverse coverage of local and inrerna
tionalnews. However. as 50 percent of the population is illiterate and two-thirds 
lives in rural areas. most citizens conrinue to get their news from broadcast 
media, over which the government mainrains a monopoly. The governmenr 
continues to tightly conrrol licensing for print media. requiring newspapers 
to apply annually to renew their license to publish and oHering prderenrial 
treatmenr to progovernmenr outlets. The state also conrrols the vast majority 
of prinring presses in the counrry. Though access to the imernet is not wide
spread. some newspapers have arrempted to bypass government control by 
moving online. The authorities have responded by periodically censoring sites 
they deem oHensive. including opposition and political websites such as rhe 
news site Yemen Portal. which was blocked in January 2008. Inrernet cafes are 
highly regulated. with some cafe owners monitoring what sites their customers 
browse. II 

CIVIL LIBERTIES 2.49 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT. 

AND TORTURE 1.63 

GENDER EQUITY 1.67 

RIGHTS OF ETHNIC. RELIGIOUS, AND OTHER DISTINCT GROUPS 3.00 

FREEDOM OF CONSCIENCE AND BELIEF 3.67 

FREEDOM OF ASSOCIATION AND ASSEMBLY 2.50 

Yemen's security services cominue to act with impunity and extrajudicial kill
ings. enforced disappearances. and arbitrary arrests have increased in recent 
years. Agenrs of the state have imprisoned hundreds of activists. opposition 
politicians. and workers, while torrure and police brutality reportedly remain 
widespread. Family members have also been taken inro detemion in an effort 
to pressure suspects. Allegations have emerged of aerial bombing of villages. 
use of landmines in civilian areas, and other severe abuses in the Saada region. 
Independenr verification of such allegations. however. has been hindered by 
the governmenr's tactic of blocking media and human rights groups' access to 
conRict areas. At least 13 individuals were executed in 2008, some after unfair 
trials. while hundreds of others remain on death row. 

Both state and private prisons operate with limited ourside comrol or over
sight. Ahuses persist, including overcrowding and use of solitary confinemenr 
for months at a time,, 2 The governmenr does not allow independent inspec
tions of the filCilities. though most prisoners are able to receive visits from fam
ily. There is little protection against arbitrary arrests, which the governmem has 
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sometimes used to intimidate opposition figures. particularly those from the 
YSP. Some political activists have f;lCed violence by nonstate actors as well. In 
late M.lrch 2009. YSP official Mushin 'Askar and his son were killed by uniden
tified gunmen in Amran. 1I Estimates of political prisoners Auctuate widely as 
the government often fllilows a "revolving door policy" of imprisoning and 
then pardoning political activists as a way of controlling potential opposition 
groups. Many powerful sheikhs cOl1linllc to maintain their own private prisons. 
where abuses are reportedly rampant. Information is sparse. however. as access 
fllf independcnt observers is even more restricted to these locations than to 

government-run filcilities. 
Those arrested have few avenues to eHectivcly challenge their detention. 

While channels for legal redress are ;lVailable. these are routinely ignored in 
f;lVor of more traditional and opaque methods of pressuring the government. 
Such techni{1ues include having a prominent individual take responsibility for 
the det.linee. vouching for his filtltre good conduct in exchange for a release 
amhorized by high-ranking officials. 

Human rights groups estimate that the government continues to hold hun
dreds of suspects widlOm charge. Although hundreds of political prisoners from 
the Saada region were released fi)lIowing the 2008 ceasefire agreement. hun
dreds of others were detained in 2009 as fighting between government allli 
al-Houthi forces reignited and antigovernment protests in the south gathered 
momentum. In addition to threats from government forces. civilians in the 
Saada region .1150 bce a humanitarian crisis. 

The ruling regime does not appear to perceive al-Qaeda as an existential 
threat the way it does the fighting in Saada and resurgent calls for secession in 
the south. Nevertheless. an inAux of Saudi Islamists and Iraqi insurgents has 
aided al-Qaeda's regrouping in the country. Several terrorist attacks have taken 
place in recent years. including a September 2008 bombing outside the U.S. 
Embassy that killed 16 people. In November 2007, the Council of Ministers 
approved a dr.tft version of a terrorism financing law. This was part of a broader 
counterterrorism initiative. which includes legislation to limit the entry of 
weapons into the country. Many observers have mised douhts as to whether dIe 
terrorism finance legislation will deter filllding to al-Qaeda and like-minded 
groups. Human rights groups have raised concerns that it could be used to 
increase repression against nonviolent southern opposition groups. who the 
regime has been known to arbitrarily label as terrorists. As of mid-2009, the bill 
was pending befllfe parliament. 

Yemen remains one of the most heavily armed societies in the world, with 
an estimated 17 million guns circulating among a population of 22 million. 
Reported crime rates have risen within the country in recent years. though this 
1ll.IY he due to improved recording rather than increased violence. The govern
ment h.ls taken some positive teps to combat crime. including a ban on car
rying Iirearl1l~ in m.ljor cities and a heavy-weapons buyback program that was 
implemented in 2005 , hut these h.lVe 1.lrgely been limited to urban areas and 
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p.trticularly the capiml city ofSan'a. Other mani~estations of nonstate violence. 
particularly tribal feuds. are also common. 

Yemen continues to be a country of origin for human trafficking. particu
larly of boys taken across the border to Saudi Arabia ~or forced labor. According 
to the Ministry of Social AHairs and Labor. an estimated 10 Yemeni children 
are trafficked into Saudi Arabia each day. Girls are also trafficked internally and 
abro.ld ~(Jr sexual exploitation. In recent years. the government has taken mea
sures to curb these practices. but these have been primarily centered on public 
education and provision of shelter for victims. while prosecutions have been 
extremely limited. The government's actions have often ~ocused more on child 
labor and traHicking rather than on internal forced prostitution. where it has 
resorted to tacitly supporting vigilante religious committees modeled on Saudi 
Arabia's Committee for the Promotion of Virtue and the Prevention of Vice. H 

Yemen ratified the Convention on the Elimination of All Forms of Dis
crimination against Women (CEDAW) in 1984. but discrimination against 
women remains pervasive . l~ As the country's overall political situation has dete
riorated , female activists have filCed greater harassment by the security forces. 
Me.lIlwhile. political crises have absorbed material and human resources that 
might otherwise have been allocated to improving women's rights. If, By law, 
women are afforded protections against discrimination and provided guaran
tees of equality under Sharia (Islamic law). In practice. a woman must receive 
permission from her husband or father to obtain a passport and travel abroad. 
Unlike men. women do not have the right to con~er citizenship on a foreign
born husband. The process of obtaining citizenship for a child of a Yemeni 
mother and ~oreign ~ather is more difficult than that for a child born to a 
Yemeni ~;lther and ~oreign mother. 

In April 2008, the Yemeni parliament voted down legislation that would 
have banned ~emale genital mutilation. The postponement of parliamentary 
elections has delayed calls for a quota system for women, which some activ
ists had been demanding. I, though the proposed system received little support 
from mainstream political parties. President Saleh typically includes two female 
ministers in his cahinet. lIsually carrying the Human Rights and Social AffJirs 
portfolios. Major political parties largely refrained from supporting female can
didates during the 2009 local elections. 

The Yemeni government has been widely criticized for failing to protect the 
rights of girls. particularly those ~orced to become child brides. This phenom
enon. which often occurs in rural regions outside of government oversight. was 
highlighted by the cases of Reem al-Numeri (a 12-year-old who was ~orced to 

marry her 30-year-old cousin in 2008) and Najud Ali (a 10-year-old who left 
a forced marriage in 2008 and managed to successfully obtain divorce hear
ings).I" Following international pressure. the government supported passage of 
an amendment in February 2009 codifying 17 as the legal age of marriage ~or 
women. However. Islamists led by Sheikh Abd ai -Majid al-Zindani have con
demned the law as "un-Islamic" and are seeking to have it repealed. In addition, 
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implementation ami en~orcement of the amended law remains poor. An ani
tude of neglect char.lcterizes the government's approach to its disabled .Ind 
mentally cll.IIlenged popul.ltion. The latter are periodicdlly imprisoned . osten
sibly ~or their own protecrion. 

One of the m.lin cleavages in Yemeni society is between Shan 'is and Zaidis. 
two Islamic sects. The ~urmer are adherents to one of the ~our schools of Sunni 
Islam, while the laner are Shiites. although in practice there is liule doctrinal dif~ 
ference between the two. I" Although President Saleh and many other powerti.,1 
northerners are nomin.llly Zaidi, the government has been supporting Wahhabi
inspired Yemen is flghring in the Saada region against the local Zaidi population. 
As Zaidi imams ruled the counrry (in some form) tor over a thousand years prior 
to the 1962 revolurion in North Yemen. the gm·ernment's opposition to Zaidi 
leaders in Saada is largely a political calculation designed to weaken a poten
tially powerfi.JI group in Yemeni society. Indeed. rhe historic;,1 doctrinal closeness 
between the two sects Gists doubt on the Yemeni governmenr's refrain that it is 
battling Iranian-backed Shiite militants on Saudi Arabia's southern border. Such 
assertions are beuer understood as an anempt to link the governmenr's domestic 
problems to larger regional and ilHernational concerns. 

The fighting in Saada has led to hundreds of deaths since 2004. In August 
2008, Abde! Malek al-Houthi, the leader of the Zaidi rebellion. accepted a 
ceaseflre propos.,1 {() end the conAict, bur according to Human Rights Watch, 
the government failed {() uphold its end of the accord. In August 2009. another 
round of fighting broke our. Army aircraft. tanks, and troops batrled against 
heavily armed tribesman. causing at least 50.000 people to Aee the region, 
according to the United Nations. Since 2006, the government has blocked ac
cess {() the region to independent observers and journalists. making it difficult 
to fully assess the circumstances and casualty count in the area . During par
ticularly tense periods of figlHing, the government has also arrested or harassed 
Zaid i preachers teaching in other parts of the country. 

According to the constitution, Islam is the state religion and ShiHia the 
source of all legislation. Much of the government's interference in religious mat
ters does not manitest as legal restrictions or tormal oversight, bur rather as 
unofficial support for particular religious figures who reciprocate by backing 
government policies. For example, Halllud al-HitiH. currently the Minister of 
Religious Endowmenrs, is widely believed to have obtained the position as .1 

reward tor loyalty to the regime and in an attempt to ensure GP control over 
mosques and religious institlJ{ions. The government has imposed some restric
tions, however, on religious activit}' in the Saada region . Mosques' hours of 
operation have been restricted and imams suspected of extremism or of preach
ing antigovernment views have been removed from their posts. 

In addition to Shafi ' is and Zaidis, there are also small pockets of Ism.lilis 
and 'nvelver Shiites as well as some Jews residing in Yemen . In the eastern gov
ernor.He of al -Malml, local government officials periodically violate the rights of 
locals, particularly Mahri spe'lkers. Ofncial neglect of the group W.IS evident in 
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October 2008. when tile governmem responded slowly to Aooding in al-Mallra 
while concentrating its eHons on the more politically significant governorate of 
H.ldramawt. The Akhdam. a small ethnic minority traditionally marginalized 
from the political process, t;lce social discrimination. In 2009, they demon
strated tor the first time in an eHort to secure their rights. 

The right to torm and join trade unions is protected by law, but restricted in 
practice. Nearly all unions operate under a national umbrella organization. the 
General Federation of Trade Unions of Yemen (GFTUY). which has close ties 
to the government. In recent years. the GPC has reportedly attempted to inAu
ence intern;11 elections in unions and professional associations. Unions and their 
leaders occasionally t;\Ce retaliation tor organizing strikes. In September 2007, 
the Ministry of Social AHairs and Labor reportedly threatened to dissolve the 
Yemen Teachers Union and related syndicates alter they led nationwide teacher 
demonstrations to demand a pay increase. In November 2008, six union leaders 
of the Aden Container Terminal Union (ACT) were arrested tor leading a dock 
strike; they were released after six days. A new draft Labor Law is under consid
eration. If passed. it would email some improvements. particularly in allowing 
foreign workers to join trade unions. though other restrictions would remain.20 

Although Yemeni law acknowledges freedom of assembly and opposition 
rallies were common in the run-up to the 2006 elections. the authorities have 
since used excessive force to suppress peacetl.1 demonstrations. The government 
has been particularly imolerant of protests in the south over discriminatory 
treatment in the allocation of government jobs and oil profits. lack of inAuence 
over government decisions, and complaints of land grabs by powerful northern 
officials. Several thousand southerners joined demonstrations throughout 2008 
and early 2009, with some participants calling for secession. The authorities 
responded with violence. killing several protestors and arresting hundreds of 
others, often sparking further violent clashes and arrests. Despite demands from 
parliament to investigate abuses and end the cycle of violence. the government 
has yet to take action to do so. As of August 2007. the government began to 
require special permits to stage what it termed "lawful rallies." Observers saw 
this as an attempt to remove legal protections from peacetlll protesters, enabling 
them to more easily be detained and labeled "criminals." 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

2.50 

2.80 

2.20 

2.00 

3.00 

Yemen's legal system is divided into three tiers: the Courts of First Instance, 
Court of Appeals, and Supreme Court. In recent years, the government has also 
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establi hell special courts for terrorism and media crimes. developments widely 
pen.eived as a step backward for the rule of law and civilliberries. Unlike other 
Arab countries. Yemen does not h:lVe a separate court system handling personal 
starus cases. which are adjudicatcd hy civil courts. as Sharia is the source of most 
legisl.ltion. 

Although the consrirution guarantees judicial independence. in practice 
the judiciary is heavily influenced-and at times directly instructed-by the 
executive. The Supreme Judicial Council (SJ ) oversees the country's judicial 
system. including most appointmcnts. Candidates filr senior positions. how
ever, are typic.llly chosen by the president. Presidcnt Saleh presided over the 
5JC until 2006, when he stepped down and was replaced by the chief justice 
of the Supreme Court. The minister of justice and his deputy. however, retain 
a prominent rolc in the SJC, whose other members arc judges directly or indi
recdy appointed by the president. As sllch. although the president no longer 
fi)rmally heads the council and the judiciary's budget is independent. executive 
branch influence over the judiciary remains significant. 

Compliance with judicial decisions is inconsistent, particularly if rulings are 
unfilVorable to prominent tribal or political leaders. Judicial authority is fitrther 
undermined by President Saleh's tendency to circumvent the courts for political 
expediency, comllluting or reducing sentences based on priv.lte. individualized 
agreements. Such extralegal agreements and the president's power to pardon are 
often used to neutralize potential opponents. 

Like m,lI1}' civil servants, judicial stufr promotions are based on a compli
cated system of favors and patronage rather than merit. rendering them sus
ceptible to pressure from influential political or religious figures. Both a judge's 
social or trihal ties and. at times, bribery may influence verdicts. Many judges 
lack adequate training. Judges who possess the requisite training and skills. 
however, remain reluctant to challenge the government and regularly rule in 
fitvor of the state. Tribal and customary law continues to be practiced in Illost 
rural areas, in both criminal and civil cases. 

The presulllption of innoccnce is guaranteed in dle constitution. but is 
rarel}' upheld in practice. including in death penalty cases. Long-term deten
tion without charge remains COllllllon. Leaders of demonstrations in the south. 
suspected members of armed groups, and individuals alleged to be associated 
with the al-Houthi movemcnt are particularly at risk for arbitrary detention. 
Man}' defendants are unaware of their right to legal representation, and indi
gent detainees and those in rural areas routinely lack access to counsel. The 
most effective avenue for defendants or victims of human rights violations to 
obtain justice or redress remains through connections to prominent figures who 
can petition the authorities on their behalf 

Prosecutors are also susceptihle to politicoll pressure. Given rlleir limiteJ 
ability to aHect the outcome of cases. 11Owevcr. they are typicall}' bypassed in 
bvor of direct pressure on judges or powerful officials able to eHectively influ
ence a decision . Prosecutors rarely pursue high-ranking officials for corruption 
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or abuse of power. In some instances, gross violations have been met with pro
morion instead of prosecution.~' 

In 1999, the governmenr established a Specialized Criminal Court (SCC) 
to address a class of crimes ranging from highway robbery to abductions; in 
2004, its mandate was expanded to cover "crimes against national security."22 
SCC judges are appointed by the executive branch and proceedings do not 
meet inrernational fair trial standards. International and domestic NGOs have 
criticized the courts' creation as unconstitutional. According to Amnesty Inrer
national, at least 109 people were tried before the SCC in 2007. While 73 were 
tried in connection to acts of violence, those brought before the court have also 
included journalists . ~\ SCC procedures routinely fail to meet basic inrernational 
standards and some trials have been held in secret. Anorneys represenring sus
pects before the coun consistently complain of being denied adequate access to 
evidence and to their clients. In March 2009, 16 al-Qaeda suspects being tried 
before the court went on a hunger strike £0 protest abuses by security services 
committed during their detention.2" 

Since taking office in 1978, President Saleh has ensured control over vari
OilS security forces by appointing family members and allies to lOp positions. 
Following the 1994 civil war. an estimated 60.000 servicemen from the south 
were discharged, with some Aeeing the country. After returning under promise 
of amnesty combined with either re-enlistment or full pensions. their contin
ued marginalization from the military ranks has been a key facror contributing 
to antigovernment sentiment in the south. 

In addition to the national armed forces, there are three internal security ser
vices: the Political Security Organization (PSO), the Central Security Organi
zation (CSO), and the National Security Bureau (NSB). The PSO is considered 
the most important and reports directly to the president. Its upper ranks are 
composed exclusively of former army officers. A number of its members have 
been dismissed in recent years in an anempt to eliminate corruption and Islamist 
sympathizers from within the agency. The CSO reports to the Ministry of the 
Interior, although in practice it is loyal to one of the president's nephews, Yahya. 
who commands the organization. The NSB reports to the president's office. 
but it is largely commanded by another nephew. Ammar Muhammad. who is 
the principal deputy. The NSB's duties are not clearly defined. contributing to 
overlap between the agencies' operations. The PSO and CSO operate their own 
extrajudicial detention centers. 2~ The security forces frequently crack down on 
groups and individuals at the government's behest, including using violence to 
suppress protests in the south. In July 2009. security forces reportedly opened 
fire on thousands of antigovernment protesters in the city of Zanjibar, killing 
at least 12 people and injuring dozens of others. Impunity remains the norm 
for such abuses/Ii 

Property rights arc not well prorected by law. Although 90 percent of farms 
in the north are privately owned, a majority ofland in the south belongs £0 the 
state. a legacy of agrarian reform carried out by the former PDRY regime.2i The 
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land registration system remains complex and inexact, with multiple copies of 
deeds sold for the same plol. As a result, disputes are common, but legal redress 
remains time consuming and ineffective due 10 corruption and limited enforce
melll of judgmems.1R In recent years, citizens have also been forcibly evicted 
from their land for thc benefit of private businesscs. Prosecurion or punishment 
for illegal land confiscation and related abuses remains rare. The exccption 
h,ls heen when conhscations personally conflict with the imerests of the presi
dem or his p.monage network. This occurred in 2007, when President Saleh 
demoted Saleh al-Thanayn and his son after the latter attempted to confiscate 
land .Iround San'a that had already been claimed by the president's eldest SOIl. 

ANTICORRUPTION AND TRANSPARENCY 1.90 

ENVIRONMENT TO PROTECT AGAINST ORRUPTION 1.25 

PROCEDURES AND SYSTEMS TO ENFOR E ANTICORRUPTION LAWS 2.75 
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GOVERNMENTAL TRANSPARENCY 

1.75 
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Corruption remains endemic in Yemen. Officials routinely embezzle money 
from government accounts and bribes are needed 10 accomplish most tasks 
in inrer.lctions with the state bureaucracy. Insufficient salaries granted to mid
level bureaucrats and a cullllre of corruption that pervades all levels of the civil 
scrvicc are key bctors contributing to the prevalence of such practices. Yemen's 
tribal culture and the colllinuity of onc individual in power for over 30 years 
have further entrenched the patronage networks that fuel corrupt practices. 

The government has taken several positive measures in recent years 10 

strengthen anricorruption laws and institmions. Nevcrtheless, many observers 
perceive interactions with the state to be llIore riddled with corruption and 

bribery than previously. The sharp drop in oil prices in 2008, combined with 
declining reserves, has creatcd greater incentives flU officials to enrich them
selves quickly in a sector that accoullls for 90 percent of the country's export 
eitrnings and 70 percent of government revenue.l !' Between 2005 and 2008, 
Yemen's ranking on Transpitrency International's corruption perception index 
dropped from 103rd out of 159 coulllries to 141 st out of 180 countries, with 
its raw score dropping by almost half a point on a 1 O-point scale. 

In early 2006, the governmelll initiated a series of amicorruption reforms 
litter outlined in 71,l' Nt'liOlItlI Rl'jorlll Agl'1ltlt7: A Progrm Rl'port, which WitS 
published by the Ministry for Planning and Imernational Cooperation.J" Few 
substantive measures have been pursued to completion. however, and those 
implemented largely avoid targeting the main sources of corrupt practices. 
Thus, although the number of investigations into alleged malfeasance or fililure 
to disclose assets has increased, these have ret to result in formal charges or 
convictions. A telling example of the difficulties of changing the system from 
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the inside was the case of Sayf al-Asali. On being named minister of finance 
in 2006. al-Asali sought to institure economic rdorms that would counter 
disrorring subsidies that contribure ro corruption. However. he found he was 
powerless in the f;\Ce of endemic corruption and vested inrerests, eventually 
prompting him ro leave the governmenr. 

Nepotism is also a serious problem. with relatives of the political elite often 
enjoying an unfair advanrage when it comes to hiring practices. This is particu
larly prolllinenr in the armed forces. where relatives and close comrades of the 
presidenr dominate the military command structure. Bur it is also an issue in 
pil rliamenr, where sons and brothers often inherit what are seen as f;lmily seats. 
A financial disclosure law was adopted in 2006. requiring officials to submit 
statements of their assets.·11 Disclosures remain largely voluntary, however, while 
the database of declarations is not open to public scruriny. President Saleh's son, 
Ahmad, submitted his financial records in January 2009 in accordance with the 
law. In April 2009, the anticorruption body mandated to oversee asset declara
tions. the Supreme National Aurhority for Combating Corruption (SNACC), 
called for 3 ministers, 8 ambassadors. and 40 governors to resign for f.1iling to 
submit their financial statements. The agency passed the cases to the president, 
who possesses aurhority to dispense punishmenr under the new legislation. As 
of August 2009. however. the cases were still pending. 12 

The II-member SNACC was established in June 2007, following parlia
menr's approval of Anri-Corruption Law No. 39 the previous November. The 
body's mandate includes receiving the aforemenrioned financial disclosures, 
collecting data on government actions. and initiating investigations inro alleged 
corruption. Its I J members were elected from a pool of 30 potenrial candidates 
chosen by the presidenrially appointed upper house, raising concerns about 
their ability ro be truly independent of the executive and hold officials to ac
count. Since its creation. the SNACC has sought to assert its independence, 
calling for investigations against high-level governmenr officials, as occurred 
with the asset declarations cited above. 

The Central Organization for Conrrol and Auditing (COCA), created in 
the J 990s. also continues ro function as an auditing body, though it is subor
dinated ro the Office of the President. In recent years, it has produced reports 
and audits of various government programs, many of which were made public. 
The Supreme Audit Institution is understaffed and its independence is limited 
as the presidenr retains the aurhority to summarily remove its direcror. U To 
date. these bodies have had a limited impact on preventing abuses of power 
by public officials. Any legal procedures pursued have themselves been subject 
ro manipulation. resulting in a large number of acquittals or light sentences. 
Despite the initiation of several investigations. there had yet ro be any high-level 
convictions as of mid-2009. H 

Parliamentarians have also sought to exercise oversight regarding official 
corruption. This has included occasional fact-finding missions to outer govern
orates to investigate allegations of official wrongdoing. 15 Observers also cited a 
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coalition of 18 MPs calling themselve the Parliamentarians Against Corruption 
(PAC) as having "!.I)'ed a critical role in the creation of the SNACC. l6 Never
theless. most of their eHorrs are disreg;mled by the government. contributing to 
a sense of frmtr.uion .lInong MPs. In 2005 . F.lysal Amin Abu Ra's, an MP tor 
the ruling GPC and the son of a revolutionary war hero, resigned from parlia
ment in protest at rising levels of government corruption. 

Given sllch institutional limitations. victims of corruption have little re
course. This is p.lfticularly acute in land connscation cases. where the victim 
typically seeks redress ti)f an act committed by a powerful military or political 
ngure. The tax system is corrupt, mismanaged. and ineHicient. In recent years. 
p.lfliament h.ls pressed filr greater transparency in public accounting of oil rev
enue. but such calls often turn into a politicized struggle within parliament. 

Corruption and graft are present at all levels of the educational system. In 
August 200'i . the independent weekly (//- U'11Sf1/ reported allegations that high
ranking ofnlials had taken dth·;uH.lge of a government scholarship program to 
send their own children abroad. Within days. the paper's editor Jamal 'Amar was 
abducted and beaten by masked men. an incident widely perceived as a warning 
to other journalists not to expose such scand.lls . .\' Nonetheless. there has been a 
noticeable increase in journalists documenting cases of oHicial corruption. Such 
coverage prim.lfily appears in independent or semi-independent news websites or 
opposition papers and rem.lins l'lrgely absent from government-controlled media 
even when criticism h.l~ come from progovernment politicians. Thus. when Ahu 
Ra's left parliament, his eloquent resignation speech. which included remarks that 
the government was "drowning in corruption," was reproduced only in the YSP 

paper. 11/- Th(/II'ri, limiting its ability to provoke greater public debate and pressure 
on the government. Online reporting has also increased puhlic access to infor
mation about corruption. However, a low level of professionalism. reRected as a 
tendency to publish un\'erined intimnation alongside legitimate grievances. hilS 
weakened the overall impact and credibility of online reporting. 

The government rarely publicizes its accounts except under significant 
pressure from parliament. The accuracy of infi.lflllation in published repons 
remains questionable due to a dearth of trained bureaucrats and lack of politi
cal will to ensure accuracy. Bureaucr.ltic hurdles tor citizens requesting infor
mation on government expenditures and operations are unduly diHicult. As of 
May 2009. iI dratt freedom of inflJfllliition bill was pending. The inrernational 
advocilcy group Ankle 19 raised concerns regarding several provisions of the 
draft. including its applicability only to Yemeni citizens. limited possibilities 
fi.)f appealing orncial decisions to withhold intorllliition. broadly defined vio
huions of the 1.l\v coupled with severe penalties, and the signinGIIH autllOr
ity granted to the National Centre fiu Information as a centralized hub and 
depository fllr data. 1M 

According to iI 2008 evaluation by the Open Budget Index. Yemen did 
not have a transparent budget process. wirh the pre-budget and interim st.lges 
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particularly lacking opportunities for public participation and oversighr. I
' Al

though parliament must debate and technically approve the budget, ultimate 
authority lies with the executive and there are no public hearings. In recent 
ye.lrs. the government has expended millions of dollars in additional funds 
without seeking prior parliamentary endorsement. 

The process of awarding government contracts is opaque, with agreements 
granted as political f;\Vors to important figures . Such corruption is worst in 
the oil industry, where government officials demand bribes and kickbacks as a 
prerequisite for obtaining a contract. often multiple times for the same COllCes
sion . As oil reserves have declined in recent years, the phenomenon has grown 
worse as officials seemingly attempt to profit as much as possible before they are 
depleted, Accounting practices for .oreign assistance are more transparent, but 
still fall short of minimum international standards. 

RECOMMENDATIONS 

• The state should adopt without reservations the amendments to the elec
tion law suggested by the EU and later proposed by the JMP in 2008. 

• The state should pass a nepotism law. which would limit the number of of· 
fices and terms relatives of the president. prime minister, and speaker of par
liament may hold. 

• The state should make public disclosure of assets mandatory for all public, 
military. and security officials. These disclosures should list not only finan
ci,tl assets but also property and the date the property was acquired. 

• The state should make public lists of prisoners being held by the state and 
the charges against them, and pass a law coditying guidelines regulating the 
president's power to pardon prisoners 

• The Special Press Court should be abolished. and Article 103 of the Press 
and Publications Law narrowed and clarified. 
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ZIMBABWE 
CAPITAL: Harare 
POPULATION: 12.5 million 
GNI PER CAPITA (ATlAS): $340 

SCORES 2006 2010 

ACCOUNTABILITY AND PUBLIC VOICE: 1.06 1.33 

CIVIL LIBERTIES: 2.33 2.21 

RULE OF LAW: 1.30 1.06 

ANTICORRUPTION AND TRANSPARENCY: 0.90 1.04 

Robert Lloyd 

INTRODUCTION 

(scores are based on a scale 01 0 to 7, with 0 representing weakest 

and 7 representing strongest performance) 

President Robert Mugabe has led Zimbabwe since formal independence from 
Brit.lin in 1980. overseeing a gradual drift toward authoritarianism and a dra
matic economic breakdown. Electoral abuses led to mass protests and strikes 
by the growing opposition, and the seizure of white-owned farms beginning 
in 2000 crippled the agricultural sector. Political and economic developments 
between 2005 and 2009 have left the country poised between total collapse 
and the first steps toward recovery, a turning point that was not yet apparent 
in 2005. At that time, Mllgabe's Zimbabwe African National Union-Patriotic 
Front (ZANU-PF) p.my was still exhibiting surprising resilience in the face of 
intense political opposition and economic crisis, and increased its majority in 
the 2005 parliamentary elections. The opposition Movement for Democratic 
Change (MDC) party, led by former trade union leader Morgan Tsvangirai, 
was sputtering and splintering. International opposition to Mugabe's rule 
had led to sanctions from the United States. the European Union (EU), and 
the Commonwealth, but these did not seriously threaten the regime. The 
International Monetary Fund (IMF) declined to expel Zimbabwe despite its 
failure to repay loans, and South Africa, a key trading partner and political 
patron, remained generally supportive despite its concerns about the country's 
political deterioration. 

It was ultimately Zimbabwe's accelerating economic collapse that under
mined ZANU-PF rule. The seizure of white-owned commercial farms, while 
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politically popular. led (0 a .;,11 in exporr revenue and soaring unemploymenr. The 
loss of! M F loans furrher weakened government finances . These setbacks made it 
more difficult .or the leadership to mainrain its patronage system. undermining 
domcstic support .ix the regime. As a result. the leadership came (0 rely more 
and more on political violence to mainrain control. The country has witnessed 
an increasing degree of conAict since 2005. sorely testing Mugabe's political 
ten<lcity and h.lrdening the rcsolve of 11is .orcign and domestic opponents. 

The signs of economic morbidity have been unmistak,lble in recent years. 
Zimbabwe's growth rate was negative. with an average annwll contraction of 
5 percent. throughout the 2005- 2009 period. Inflation so.lred as the govern
ment printed money without restraint. destroying the value of Zimb.lbwe·s cur

rency by 2007. The water tre.ltlnent and health care systems collapsed. leading 
to an outbreak of cholera in 200S. and the education system .;lltered as teach
ers were paid in worrhless money and parents were unable to pay school .ees. 
Zimbabweans began leaving the country in large numbers. 

In the midst of this economic crisis. presidential and parliamentary elec
tions were held in March 200S. The polls were surprisingly peaceful •• lI1d the 
MDe scored a m<ljor upset over the ZANU-PF, gaining a majority of seats in 
the House of Assembly. The results of the presidential election. however. were 
delayed for several weeks. During this time. the authorities and their supporrers 
launched a campaign of severe political violence against the opposition , OHicial 
results ultimately triggered a presidential runoff in June. as Tsvangirai W<lS 
found (0 have finished ahead of Mugabe. bllt with only a plurality of the votes 
cast. However. the enormous increase in election-related violence led Tsvangirai 
to withdraw. <lnd Mugabe won the uncontested second round b<lllot. 

Zimbabwe was thus f;\Ced with a dubiously reelected president. an opposition
controlled legislature. and a collapsing economy. Under mounting international 
pressure. Mugahe and the MDe <lgreed (0 a power-sharing de.11 in September 
200S. paving the way for Tsvangirai to take up the newly created post of prime 
minister in February 2009. As of mid-200? it remains unclear whether the 
agreement is a rransirional.lrrangemenr to facilitate Mugabe's exit. a method for 
Mugabe to co-opt Tsvangirai. or the manifestation of some new equilibrium in 
a deeply fracrured political system. 

ACCOUNTABILITY AND PUBLIC VOICE 

FREE AND FAIR ELECTORAL LAWS AND ELECTIONS 

EFFECTIVE AND A OUNTABLE GOVERNMENT 

CIVIC ENGAGEMENT AND CIVI MONITORING 

MEDIA INDEPENDEN E AND FREEDOM OF EXPRESSION 

1.33 

1.75 

2.00 

1.00 

0 .57 

Zimbabwe has a bicameral Parliament and;\ semipresidential system. In October 
2007. a constitmional amendment increased the lower chamber. the House of 
Assembly. to 210 members elected directly by district.1 The size of the Senate. 
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created in 2005, was increased from 66 ro 93, with 60 senators elected directly 
and 33 appointed by the president. The appointed senarors include J 0 provin
cial governors, 18 from the Council of Chiefs, and 5 directly appointed by the 
president. While elections are scheduled regularly, Mugabe and the ZANU-PF 
h,J\'e held power throughout the 29 years since independence. In the March 
29, 2008 elections, the MDC finally ended Zimbabwe's status as a de facro 
single-party state by breaking ZANU-PF hegemony in Parliament. The MDC 
had split into two f;\Ctions, with the main grouping led by Tsvangirai and a rival 
group led by Arthur Mutambara, but the two agreed to cooperate after the elec
tions, giving the MDC 110 seats in the 21 O-seat House of Assembly. ZANU-PF 
has 99 seats in the chamber, and there is one Independent. 2 

The MarLh 2008 elections were relatively peaceful compared with previous 
contests, ,lIld the M DC was able to campaign freely throughout the country.·1 
The elections were monitored by independent electoral authorities, but the 
government decided which groups would be invited to observe. Poll monitors 
from the United States, EU member states, and other countries deemed critical 
of Mugabe were excluded, while invitations were extended to those from coun
tries in Africa, Asia, and Latin America. I Mugabe asserts, with some evidence, 
that the United States and European countries fund the MDC and favor it 
over the ZANU-PF.~ Raising the tension, the Zimbabwe Electoral Commission 
(ZEC) delayed for a month the onicial presidential results, citing the complex
ity of conducting simultaneous elections for Parliament, the presidency, and 
local governments, as well as the need for recounts and verification. It is unclear 
whether the delay was due to ZEC disorganization or, as some charged, an 
arrempt to alter results in Mugabe's favor. The ZEC, whose chairperson and 
commissioners are appointed by the president, retained its traditional subservi
ence to the ZANU-PF throughout the election period. Although the ZEC had 
allegedl}' undergone restructuring in order to increase its auronomy, its strong 
ties to the ZANU-PF were evidenced by its partisan composition, its inability 
to make key decisions without the input of government and security sector 
offieidls, and its failure ro reject the ZANU-PF's post-election demands for a 
reeoullf. Indeed, the ZEC itselfadmirred its subjugation to the ZANU-PF and 
the government ministries.h 

The results that were ultimately released showed Tsvangirai winning with 
47.9 percent of the vote, followed by Mugabe with 43.2 percent. Since no 
candidate secured an ourright majority, a runofr election was called. During 
the period between the two rounds of voting, a campaign of state-sponsored 
violence targeted opposition party members and civil sociery,- and Tsvangirai 
decided ro withdraw from the June 27 runon· due to concerns about the safety 
of his supporters. This allowed Mugabe to run uncontested, and he secured a 
sixth term with 90.2 percent of the vote. 

The government claims ro comply with democratic guidelines established by 
the Southern African Development Community (SA DC), a regional grouping 
of states. Public funding is given to opposition political parties. Nevertheless, it 
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is clear that there are not equal campaigning opportunities for all parties. The 
Public Order dnd Security Act (rOSA) requires governmenr permission ~or 
opposition parties ro campaign. and makes it a criminal offense to publicly 
issue an abusive or f;115e statemenr that undermines the authority of the presi
dem, essenrially criminalizing political speech. The dominance of state-owned 
media makes it difficulr f()r opposition parties to receive f;worable coverage 
during the campaign period. The MOe argued that during the 2008 election 
season. the governmenr banned Moe rallies and key foreign observers. killed 
independent election monirors, used food aid as a political tool. threatened 
Moe candidates. and rigged the first-round presidential vote." These allega
tions were generally supported by governmenrs and orgdnizations in Europe 
and North America . 

Shortly after the September 2008 power-sharing agreement was signed. 
Mllgabe said in a speech that he would never surrender power.? The deal left 
him in comml over key ministries responsible for the military and agriculture. 
among other pordi)lios. Still. it represented an incre,lsing opportunity for rota
tion of power among p,mies that represent quite diHerent imerests and poli
cies . Tsvangirai . . IS prime minister under the agreement. appointed ministers to 
oversee import,lIlt matters including finance. he,llth. and constitutional aHairs. 
Moreover. in August 2008. Lovemore Moyo of the MOe was elected speaker 
of the House of Assembly, marking the first time an opposition party gained 
comrol of the chamber. The judiciary has rerained some independence, bur 
Mugabe has clearly eroded its autonomy over time, leaving it largely unable to 
fulfill its role as a check on executive power. 

The civil service has generally been seen as a means to reward political sup
porters. with ZANU-PF loyalists receiving preference in employment oppor
tllllities. Ilowever, the economic collapse of recent yeilrs hilS led many civil 
servants to stop showing up f()r work in the face of nearly worthless salaries 
and adverse working conditions. These problems have further undermined the 
recruitment and retention of qualified individuals. 

Civic groups are allowed to comment on pending legislation. and parlia
mentary debates give citizens an opportunity to learn of proposed legal changes. 
Nevertheless. the government places tight legal constr.lims on nongovernmen
tal organizations (NGOs). Both the POSA and the Access to Information and 
Protection of Privac), Act (AIPPA) impose limits on activists' ability to speak, 
associate. and assemble. A specific law banning foreign funding of civic associa
tions that deal with "governance issues" was passed but nor signed by Mugabe. 
Separately, the Private Voluntary Organizations Act of J 996 requires govern
ment registration of ;111 NGOs that provide welf;ue services or treatment. The 
governl1lenr appoinrs the NGO Council, which decides whether an NGO may 
register. In 2007. the government cancelled all NGO licenses. claiming that 
some groups were "agems of imperialism" that supported the opposition. 1O An 
official with an umbrella group .or civic and humanitarian organizations stated 
that violem.e ,Issociated with the 2008 elections meant that hUllldnitarian food 
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relief distributed through local groups had become politicized and dangerous. 
This hampered emergency .ood assistance .or a country in economic free-.all." 

The governmenr exercises direct control over print and broadcast media. 
The state-owned Zimbabwe Broadcasting Corporation (ZBC) controls all do
mestic radio and television stations, and the Herald. a state-owned daily, is pro
Mugabe in its reporting. A number of independent radio stations broadcast 
into Zimbabwe from outside the counrry, but the governmenr has routinely 
sought to jam such transmissions. 12 

All journalists and media houses must be accredited by the government's 
Media In.ormation Commission (MIC) or .ace nnes and imprisonment. Inde
pendenr media are severely restricted. and many journalists have had their ac
creditation withdrawn. The state shows no sign of rescinding libel, security, and 
other laws that impose excessive nnes and imprisonment on those who scruti
nize government ofncials and policy. Both the POSA and the AI PPA criminalize 
.;.Ise reporting, and the POSA additionally criminalizes statements that "incite 
or promote public disorder or public violence." In addition, the 2004 Criminal 
Law (Codincation and Rdorm) Act imposes prison sentences of up to 20 years 
.or journalists who publish false in.ormation deemed to be prejudicial to the 
state. During the 2008 election crisis, the government extensively employed 
these laws to detain and prosecute critical journalists and anti-government 
activists alike. In April 2008. Davison Maruziva, the editor of the Standard, 
was charged with publishing in.ormation deemed prejudicial to the state, an 
act banned by the Criminal Law. after the newspaper featured a government
critical opinion piece.I ,1 In May 2008. media defense lawyer Harrison Nkomo 
was charged with insulting the president. a criminal oH'ense under the same 
law. although the case was ultimately dropped. 14 These legal threats contrib
ute to self-censorship in the media . 

Outlets viewed as opposing the government are often intimidated and shut 
down. The Dl1i(J' Nell's. a critical privately owned daily. was banned by the MIC 
in 2003. while the British Broadcasting Corporation (BBC) and the U.S.-based 
television network CNN had been .orced to end their presence in Zimbabwe 
in 2001 and 2002, respectively. due to government disapproval of their report
ing, although all three of these bans were lifted in July 2009. In January 2009. 
the MI - which is due to be replaced sometime in the next year by a new 
Zimbahwe Media Commission under a 2008 amendment to the AIPPA
began imposing substantial accreditation .'ees on independent media during a 
time of economic crisis. The Zimbabwe Union of Journalists argued that the 
.'ees alllounted to censorsh ip.I' 

The government does not protect journalists from extralegal intimidation, 
arbitrary arrest and detention. or physical violence, nor does it ensure fair and 
expeditious investigation and prosecution of such abuses. In .act, the govern
ment uses the security apparatus to en.orce restrictive legislation aimed at the 
media. I'; In 2008. Reporters Without Borders ranked Zimbabwe at 151 out of 
173 states in its annual assessment of press freedom." 
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The government does not directly censor specific stories. It does, however. 
intimidate members of the print media believed to support the opposition. 
Reporters are often detained. threatened. or deported . In May 2009. tor exam
ple, two editors of the Zimbnbu'(' Illdr/,mdmt newsp.lper were arrested tor pub
lishing an article alleging government il1\'olvement in the abduction of MDC 
supporters and human rights activist Jestina Mukoko. IK In addition to direct 
pressure by the authorities. local newspaper comp.lIlies tace severe financial 
strains linked to (he high inAation rate. 

The Interception of oll1ll1ullications Act. signed in August 2007, allows 
security and financial authorities access to mail. telephone, and internet com
munications without a court order. I" The government stated that the new law 
was justified on national security grounds and was similar to communication 
interception programs in other countries, such as the United States and South 
Africa . However. because the internet is an important tool used by Zimbabwean 
individuals and media to circumvent government restrictions, civil society 
groups strongly opposed the legislation. lo In 2008. several journalists at state
owned media outlets who were allegedly disloyal to the ZANU-PF were fired 
ati-er their e-mail wasinterceptedundergovernmentorders.lllt is not evident 
that websites are being blocked. but denial-of·service attacks have been reported. 

Given the Mugabe government's control over media. Article 19 of the 
September 2008 power-sharing agreement emphasizes the importance of an 
"open media environment" and encourages the development of Zimbabwean
based radio broadcasting that is "balanced and tair" to all political parties. 22 The 
Zimbabwe Media Commission oHers the promise of press liberaliz.1tion. but its 
success renlJins a merely notional prospect. 

CIVIL LIBERTIES 2.21 

PROTECTION FROM STATE TERROR, UNJUSTIFIED IMPRISONMENT, 

AND TORTURE 0.88 

GENDER EQUITY 2.67 

RIGHTS OF ETHNIC, RELIGIOUS, AND OTHER DISTINCT GROUPS 2.50 

FREEDOM OF CONSCIENCE AND BElIEF 4.00 

FREEDOM OF ASSOCIATION AND ASSEMBLY 1.00 

Zimbabwe's constitution is a much-amended document that was established 
in the run-up to independence in 1 <)80. It specifically guarantees protection 
from torture and arbitr:lry search or entry. among other rights. However. later 
amendments subordinate these rights to "the interests of defense, public satety. 
public order. and public morality." In addition. "state of emergency" laws that 
further limit civil liberties in these areas were passed prior to independence 
and have been retained and employed by the government to suppress dissent. 
These laws and practices appe-.n to contradict Zimbabwe's obligations under 
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the International Covenant on Civil and Political Rights. to which it acceded 
in 1991. 

There have been widespread reports of violence by agents of the state, often 
targeting real or suspected supporters of the MDC. including schoolteachers 
who have traditionally manned polling stations.2' A spike in violence coincided 
with the 2008 election period. during which at least 163 people. most of them 
M DC activists. were killed. and 5,000 were beaten. HI n some cases, M DC sup
porters were reportedly kidnapped by progovernment militias. tortured. forced 
to denounce the M DC. and pressed for the names of additional M DC support
ers . 1~ There have been no prosecutions for these abuses. 

MDC cabinet nominee Roy Bennett. jailed between February and March 
2009 on charges including terrorism. has described conditions behind bars 
as hellish . Inmates are beaten on a daily basis and not properly clothed. In 
2009. the South African document.lry Hr/l Hole depicted living conditions 
in Zimbabwean prisons. stating that inmates face starvation and disease linked to 
overcrowding and poor sanitation. The NGO Zimbabwe Association for Crime 
Prevention and Rehabilitation of the OHender has reported that Zimbabwean 
prisons hold twice their intended capacity.16 A high-level prison official subse
quently admitted to shortcomings in caring for prisoners.P 

There are no eHective protections against arbitrary arrest of political 01'1'0-
nellts or long-term detention without trial. The 2004 Criminal Procedure 
and Evidence Act extends rhe initial detention of those arrested for corrup
tion or violating securiry laws from 48 hours. the legally permissible detention 
period for other crimes. to 21 days. Jestina Mukoko, director of the Zimbabwe 
Pe.lce Project, and 17 other activists (including some M DC members) were 
held for three months beginning in December 2008 to EKe charges of terror
ism. Mukoko claims thar she was tortured during her detention,l8 and she was 
ordered back to jail in May 2009. 29 The POSA makes it easier for the govern
ment to charge political opponents due to its limits on speech, association, and 
assembly. 

During the contentious election period in 2008, ZANU-PF youth militia 
detained individuals accused of supporting the MDC, raking them to various 
locations and making rhem prove their loyalty to rhe government by singing 
revolutionary songs. 10 The police have not intervened when they observe at
tacks by the youth militia. II In addition, in February 2009 it was reported that 
the government detained about 30 MDC supporters on charges of receiving 
military training in neighboring Botswana- a charge strongly denied by the 
Botswana government. The activists said they were abducted in Zimbabwe by 
st.lte security agents and that rheir confessions were obtained by torture. 11 

No allegations of widespread trafficking of women and children have been 
reported by the government. human rights organizations, or international orga
nizations. It has been difficult for government agencies and NGOs to determine 
the scale of human trafficking in Zimbabwe and southern Africa.·lI However, 
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there have been reports of women being transported to South Afric,l to work as 
prostitutes, partly in anticipation of the high demand likely to be generated by 
the 20 10 World Cup. • i 

Constitution,11 protections notwithstanding, citizens tICk effective medns of 
petition and redress when their rights are violated by the government. Although 
the 2()08 power-sharing agreement provides for the release of political det,lin 
ees, the ,tttorney general's office has delayed this move. An Ombudsman's office 
is mandated to investigate the actions of government officials upon receiving 
a public compl,'int, bur is legally precluded from investigating allegations of 
,Ibuses by sel..urit)' finces.Ch apter III (II) of the Zimbabwean constitution 
guar,lIltees the fundamental rights and freedoms of the individual, "whatever 

his race, tribe. place of origin. colour. creed, or sex ." Vdlues regarding the status 
and role of women in Zimbabwe vdry. Traditional Afrkan views on gender rela
tions are not always compatible with nationall,lws .lIld international standards , 
biding to enforcement problems. While the government has banned some tra
ditional practices, others. such as lobola (bride price) and polygamy, remain 
legal. I; The economic crisis has led some fillnilies to use lobola, a traditional way 
of cementing ties between fil/Hilies, to extmct money from in-laws. ". 

Women parricip.lte in politics without legal restriction . Thirty percent of 
ZANU-PF candidates must be women. They hold seats in Parliament as well 
as senior posts in national and local government . The ZANU-PF allots a fixed 
quota of party positions to women, including posts on its powerful Central 
Committee. Following the 2008 elections. 14.29 percent of House of Assembly 
seats and 30 . .33 percent of Senate scats were held by women. 

The government of Zimbabwe in 2008 signed the SADC's Protocol 011 

Gender and Development, which seeks to eliminate discrimination and achieve 
gender equality fiJr women. Moreover, Article 5 of the 2008 power-sharing 
agreement contained a specific clause "recognizing the need for women's access 
and control over land in their own right as equal citizens. " 17 Zimbabwe has also 
ratined the Convention on the Elimination of All Forms of Discrimination 
against Women (CEDAW) .·IH However, given the country's level of political 
strife, economic crisis. high unemployment rate (perhaps 90 percent in the for
llIal sector), and prevalence ofsuhsistence agriculture, little information is avail
able on gender-related employment discrimination. Violence against women 
is widespread, ,lIld groups such as the Women's Coalition of Zimbabwe h,IVe 
alleged that many women were gang-raped by ZANU-PF militiamen. particu
larly during the violence after the nrst round of presidential voting in 2008. 
They have called for tlte new unit}' government to investigate these cases. I'J 

Zimbabwe's official language is English, but some 20 languages are spo
ken in the country. The majority of the population belongs to the Shona 
ethnolinguistic group. The Ndebele form the largest minorit}' group, living 
mostly in the southwestern region of Matabeleland. which includes Bulawayo, 
Zimbabwe's second city. In practice. many Zimbabweans are Auent in two or 
more languages. There is no indication oflegal discrimination ;Igainst spe.lkers 
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of minority languages. although Mugabe is a Shona speaker and many Ndebeles 
in the southwest argue that the government discriminates against them politi
cally and economically. Shortly after independence in 1980. tensions between 
the Shona and Ndebele groups sparked a bloody. low-level civil war. Mugabe 
lited this conRict as a reason to detain (mostly Ndebele) people without charge; 
the detainees were at times executed. More recently. support for the MOC has 
been relatively strong among Ndebele speakers in Matebeleland. making it diffi
cult to separate ethnic discrimination from attempts to quell general opposition 
to Mugabe's rule. All major ethnic groups are represented in the government. 
although most belong to the Shona majority. White Zimbabweans. a much 
smaller group. have been marginalized by the government and are subject to a 
distinct set of abuses (see Rule of Law). 

The constitution provides for freedom of religion. and the government 
generally upholds the rights of nonbelievers and adherents of the country's 
various faiths. Religious instruction is permitted at all educational levels. reli
gious broadcasting is allowed on state-owned television. and religious adver
tising is accepted in the government-controlled press. Although the majority 
of Zimbabweans are Christians. around a quarter of the population follows 
tr.lditional African religious practices. The Witchcraft Suppression Act provides 
criminal penalties for those who practice witchcraft. but a 2006 amendment 
narrowed its scope to those intending to cause harm to an individual.·10 

Government suspicions that some churches support the MOC have led 
to repression by the authorities in recent years. The government has used the 
POSA to ban public religious gatherings. and in one high-profile case. it has 
supported a politically loyal Anglican cleric. Nolbert Kunonga. since he was dis
missed as bishop of Harare by the Anglican hierarchy in late 2007. Police pre
vented supporters of his replacement. Sebastian Bakare. from holding services 
in Anglican churches in the capital. in some instances beating and intimidating 
parishioners. Mter the new unity government was formed in early 2009, Bakare 
and his supporters began reasserting their right to use church bcilities.41 

The constitution guarantees freedom of assembly and association. However. 
several clauses subordinate these rights to the interests of safety. order. and 
morality. and they are further limited in practice by the POSA and government 
restrictions on opposition political activities. Political parties must inform the 
government beforehand if there will be a meeting of more than three people. 
severely hindering their ability to organize. The 2008 election period. particu
larly after the first round. featured significant state violence against opposition 
supporters. although the government generally did not use excessive force to 
break up party meetings in previous years if they complied with POSA regula
tions. Protest rights are limited by the POSA. which requires that demonstra
tors notifY police seven days in advance of any planned public gathering. Police 
frequently deny or fail to respond to these requests, although a January 2008 
amendment to the POSA grants citizens the right to appeal to the magistrates' 
court if the police prohibit a demonstration from taking placeY Throughout 
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2007 and 2008. protests were violently repressed and demonstrators were beaten 
and arbitrarily detained by riot police as politic,ll tensions intensified during the 
run-up to the March 2008 elections. 

The Labor Relations Act allows private sector workers to form and operate 
unions, whil..h must register with the Ministry of Public Services, Llbor, and 
Social Wclbre. An umbrella organization, the Zimbabwe ongress of Trade 
Unions (ZCTU) . includes roughly 30 individual unions. The government 
views the ZCTU as an M DC ally and has targeted it with harassment, intimi
dation. and violence. A rival, pro-Mugahe union, the Zimbdbwe Federation of 
Trade Unions (ZFTU), was organized to undermine the ZCTU. This politi
c.llly discriminatory treatment applies to civic groups more broadly, with white 
farmers. religious organizations, and teachers being hostility due to perceived 
opposition symp.lthies. While Zimbabweans are not compelled by the state to 
belong to an association, there are widespread reports that ZAN U-PF member
ship brings preferential access to food supplies. 

RULE OF LAW 

INDEPENDENT JUDICIARY 

PRIMACY OF RULE OF LAW IN CIVIL AND CRIMINAL MATTERS 

ACCOUNTABILITY OF SECURITY FORCES AND MILITARY 

TO CIVILIAN AUTHORITIES 

PROTECTION OF PROPERTY RIGHTS 

1.06 

1.20 

2.20 

0.50 

0.33 

The constitution provides fllr an independent judiciary, and senior judges 
must have legal training, be experienced with Roman-Dutch law, and be Auent 
in English. However, the charter authorizes the president to directly appoint 
judges to the Supreme Court and the Iligh Court without legislative approval, 
;lIld President Mugabe has gmdually increased his control over the judiciary. 
The chief justice of the Supreme Court, Anthony Gabbay, resigned in June 
2001 after the government stated that it could not guarantee his security. Some 
months beforehand. progovernment "war veterans" had invaded the Supreme 
Court building. In a more recent sign of politicization, Justice Maphios Cheda 
gave a speech in 2006 in which he reportedly criticized lawyers who supported 
human rights cases in the country, claiming that they did not oHer similar 
support to the victims of white-minority rule during the liberation struggle:" 
Judges have also experienced financial distress due to the economic crisis, mak
ing them more vulnerable to bribery. There are allegations that judges h;lYe 
obtained tracts ofland seized from white fitrmers by the government:'" 

Despite active interference, the judiciary nevertheless ret;lins some inde
pendence from the executive, handing down a number of decisions over the 
past several years that ran counter to the government's position . For example. 
in March 2009 ChiefJustice Godfrey ChidY;lUsiku ordered the release of MDe 
official Roy Bennett from jail. This was signitlcant because the chief justice is 
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seen as allied with Mugabe. and Bennett had been nominated to serve as deputy 
agriculture minister in the new power-sharing government,'l~ 

The political. economic. and social crisis that has engulfed Zimbabwe has 
hindered the proper functioning of the justice system. The constitution guar
antees the presumption of innocence for criminal defendants. but fair trials 
are unlikely given the severe shortage of resources and judicial personnel, and 
particul.trly improbable when the case relates to the ongoing political struggle. 

Citizens' right to independent counsel is often denied, and while indigent 
defend.lIlts may request legal assistance, it is rarely granted unless the charges 
are serious felonies . If. In theory, prosecutors are free from political direction 
amI control. but the breilkdown in the rule of law. combined with executive 
assaults on the independence of the judiciary, make it possible for the political 
leadership to control prosecutors. The ZANU-PF has inAuenced prosecutors 
to keep MDC supporters in jail for extended periods of time. On May 20. 
2008. Deputy Attorney General Johannes Tomana allegedly ordered all public 
prosecutors to oppose bail for those accused of committing political violence. 
In addition, the government has frequently deployed ZANU-PF-friendly mag
istrates and prosecutors to deal with political cases involving MDC supporters 
in order to ensure a hlvorable outcome. 17 

The military is under civilian control in the sense that it acts on the orders of 
the president. who retains exclusive control over the armed forces. Senior security 
officials owe their positions to Mugabe and have received land and other benefits 
for their loyalty. The national police, however. now fall under the jurisdiction 
of the Ilome Allilirs Ministry, which is jointly controlled by the MDC and 
the ZANU-PF. The legislative branch does not engage in oversight of the secu
rity forces, which actively imerfere in the politiGll process to support Mugabe's 
continued rule. The harassment, torture, detention, and killing of civilians by 
the police and military have not been strongly condemned by Mugabe or the 
ZAN U-PF. and allegations of human rights violations by these forces are not 
investigated. IR During the 2008 election period, the head of the military stated 
that he would not support any president other than Mugabe. This preference 
was illustrated by the army's violem action against M DC supporters,'19 Political 
control over the security forces, and possible amnesty for past abuses, are critical 
questions f:lCing the new power-sharing government. 

Corruption is also rife within the military. The discovery of diamonds in 
Chiadzwa in 2006 eventually led to a violent military deployment to evict iIIe
gal miners. ';0 Members of the military began mining the diamonds in late 2008, 
with forced labor from nearby residents.5' Human Rights Watch has reported 
that military units are rotated through the area in order to maximize the num
ber of oflicers who profit from the operations.52 

Zimbabwean law allows for the private ownership of property, but the gov
ernment often fails to respect property rights. Since 2000 the government has 
maintained a policy of uncompensated land seizures, primarily of commercial 
f:mllS owned by white Zimbabweans. These farms have also been subject to 
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illegal squarring anti invasions by ZAN U-PF partisans. The M DC alleges that 
ZANU-PF leaders have acquired multiple fimns seized from white owners, in 
contravenrioll of Mugabe's "one person, one fimn" policy. ~' Sep.Hately, ill 2005 
the governlllenr launched Operation Murambatsvina (Operation Clear the 
Filth), a slum clearance campaign that destroyed tens of thousands of shanty 
dwellings and street stalls in the major cities of Harare and Bulawayo, leaving 
about 700,000 people homeless and appearing to target areas where MDC sup
port W.IS strong. H 

The September 2008 power-sharing agreement between the M DC and 
ZANU-PF devoted an entire section (Article 'i) to the "Land Question." It 
stated that the land sei:mres were "irreversible," but noted thilt all Zimbabweans 
were eligible to receive land. The apparent legitimization of the land expro
priation and the ambiguity in the text suggest that property rights will remain 
insecure in Zimbabwe. ~~ 

ANTICORRUPTION AND TRANSPARENCY 1.04 

ENVIRONMENT TO PROTECT AGAINST CORRUPTION 1.00 

PROCEDURES AND SYSTEMS TO ENFORCE ANTICORRUPTION LAWS 1.00 

EXISTEN E OF ANTICORRUPTION NORMS. STANDARDS. 

AND PROTECTIONS 

GOVERNMENTAL TRANSPARENCY 

1.00 

1.17 

Governmem policies under Mugabe and the ZANU-PF have fostered corrup
tion, destroyed the value of the currency, ami undermined the economy. At 
independence, the government sought to create a black middle class. purchas
ing private companies as a way to boost black employment prospects. It also re
tained the old regime's economic regulations. which shielded the country from 
imports through price controls. tariffs, and licensing. These mechanisms pres
ent profitable rent-seeking opportunities for government officials and ruling 
party members. The seizure of white-owned commercial fimns starting in 2000 
provided the government with additional resources to distribute as patronage, 
but it also led to drastiCillly reduced agricultural production. fililing banks, and 
soaring unemployment. 

International donors warn that Zimbabwe is now facing a serious shortfilll 
of grain, although 2008 estimates that lip to half the population would need 
hlOd aid were decreased somewhat, to 2.8 million people. by the World Food 
Program following filvorable climatic conditions as well as economic and agri
cultural liberalization policies implemented in the first half of 2009. In the 
face of extreme hyperinAation, which by December 2008 was reported to have 
reached an astronomical 6.5 quindecillion novemdecillian percent.% govern
ment supporters' access to foreign currency at filVorable rates of exchange has 
provided opportunities for personal enrichment. 57 However, the Zimbabwean 
dollar was ultimately rendered worthless; foreign currencies were formally 
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allowed beginning in January 2009, and officials said in April that the old cur
rency was suspended indefinitely.~8 In March 2009, the IMF sent a team to 
investigate the country's economic situation and set conditions for renewed 
lending. ~9 In September, it granted the country a US$500 million loan to boost 
its foreign currency reserves.c." 

Mugabe heads a multifaceted enterprise of businesses, government, and 
patronage. His parry owns a wide range of companies, allowing party elites to 
share in its profits. A BBC report in Febru;lry 2009 alleged that Joyce Mujuru, 
one of the country's two vice presidents, took part in a deal to sell gold from the 
Democratic Republic of the Congo in Europe. evading international sancrions 
imposed for alleged human rights abuses.61 The government does not disclose 
many financial details, such as assets declarations, that would make its opera
tions more transparent .lIld prevent conAicts of interest on the part of public 
oHlcials. 

The government does not currently have an eHective legislative or admin
istrative process that promotes integrity and punishes corruption. The result 
is extremely high- and incre.tsing-Ievels of graft. Transparency International 
ranked Zimbabwe 166 out of 180 countries in its 2008 Corruption Perceptions 
Index. It received a score of 1.8, with 10 being the best. down from 2.1 in 
2007.<>1 In 2005 it had managed a 2.6.6J 

Prior to the power-sharing agreement in September 2008, Afi"iea Confidential, 
a British-hased newsletter on politics in Africa, reported that senior officials 
of the ZANU-PF government were transferring funds, sometimes illegally. to 
more secure foreign locations in order to avoid international sanctions and pos
sible auditing by a new government that included the MDC.'d 

Investigative and auditing bodies such as the offices of the comptroller 
and the auditor general do exist, but they are hampered by political pressure, and 
the details of the investigative process are not always transparent. An audit of 
Champion Farmers. a program designed to provide farmers with agricultural 
supplies, uncovered evidence of corruption in January 2009. The military official 
in charge of the program stated that government officials had resold the supplies 
for profit and that this would be reported to Parliament.6~ However. there were 
no subsequent reports of formal indictments or prosecutions of those accused. 

As a testament to the government's opacity and disorganization, the IMF 
notes that Zimbabwe has been in continuous arrears on outstanding loans since 
200 I, and is the only country not el igible for its poverty reduction and growth 
progr.II11.Mi 

The MDC's takeover of the House of Assembly in 2008. and its control 
of the Finance Ministry under the new government in 2009. have raised the 
prospects of accountability for executive corruption. On March 27. Parliament 
created a committee to establish an independent anticorruption commission 
that would report directly to lawmakers.lt7 Graft allegations are given wide at
tention in the state-owned news media. but only when those accused are not 
key Mugabe allies. The lack of government transparency and the absence of 
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a robust independent media sector make it difficult to ~ilily assess corruption 
among public officials. Although there are anticorruption laws and mechanisms 
in place. the legal and political environment is not supportive of invesrigators. 

The dire economic situation has made the operation of educational institu
tiUlls more difficult. In recent years. Zimbabweans were increasingly unable to 
aHlmi school ~ces. ,lIld the government could not pay teacher salaries. By late 
2008. gr.lde school enrollment had bllen to less than 20 percent as the econ
omy crashed and political violence rose.'·H In 2009 the new unity government 
obtained assistance from the UN Children's Fund (UNICEF) that enabled a 
salary increase ~<)r teachers. and pay is now in U.S. dollars'!'" This has stabilized 
the education.11 system and reduced opportunities ~or corruption. 

Every ~;III, as required hy the constitution, the government presents Parliament 
with budget details for the next year. However, it has heen accused of omitting 
key assumptions on filtllre inflation. growth. and interest rates. No independent 
parliamentary .Iuditing body exists to analyze the executive's budget figures. 
Moreover, the Ddense Procurement Act permits the government to withhold 
important financial records and budget details from the legislature. The AIPPA 
can also restrict access to in~ormation held by public bodies. A proposal advanced 
after the new unity government was installed would replace the restrictive AIPPA 
with new legislation aimed at liberalizing the media (the Media Practitioners Act) 
and ~ostering ~reedom of inf<mnation (the Freedom of Information Act), but as 
oflate June 2009 the acts were still under consideration. 0 

The Procurement Act outlaws collusion among government contractors 
and providers of goods or servites. The president can. however. waive the law's 
restrictions at his discretion, and the procurement process has been the ~ocus of 
a number of corruption allegations. Zimbabwe is not a signatory to the World 
Trade Org;lIlization's Agreement on Government Procurement. Foreign firms 
and governments, including that of the United States, have comphlined of a 
lack of transparency and fairness in the process. 

Since the March 2002 elections, the European Union, the Commonwealth. 
and the United States h.lve maintained sanctions on Zimbabwe for fraud and 
voter intimidation. Zimbabwe receives no ~oreign assistance from these states 
and organizations aside from emergency ~ood aid. The Zimbabwean govern
ment has denied repeated accusations that it politicizes food aid by giving pref. 
erence to ZANU· PF supporters.- I Following the 2008 agreement. Tsvangirai 
and the MDC have launched renewed eHorts to procure foreign assistance and 
foreign direct investment. 

RECOMMENDATIONS 

• The Public Order and Security Act (POSA) and the Access to Information 
and Protection of Privacy Act (AIPPA) must be amended to bring them 
into compliance with constitutional guarantees of freedom of speech and 
freedom of association. 
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• The government must strengthen the independence of the judiciary by 
est,Iblishing an impartial appointment process and ensuring judges' per
sonal and hnanci,II security. 

• Legal recourse Illust be provided for the loss of property. This should include 
an ,llIdit of land confiscated since 2000 to permit compensation, as called 
for in the September 2008 power-sharing agreement. 

• The government must cease using "war veterans," youth militias, and secu
rity forces to intimidate, assault, and detain civilians. Such abuses should be 
fully investig,t{ed and pursued to conviction. 

• The House of Assembly should create an independent accounting and in
vestig.Hive body with the capacity to evaluate executive budgets and expen
ditures and issue reports to Idwmakers and the public. 
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ANALYSIS METHODOLOGY 

ounfl·irs at the Crossroads is an annual analysis of government performance in 
70 strategically important countries worldwide that are at a critical crossroads 
in determining their political future. The in -depth comparative analyses and 
<]uantitative ratings-examining government accountability, civil liberties, rule 
oflaw, and anticorruption and transparency efforts- are intended to help inter
n.ltional policymakers identifY areas of progress, as well as to highlight areas of 
concern that could be addressed in diplomatic eHorts and reform assistance. 
A new edition of Crossroads is published each year, with approximately half of 
the 70 countries analyzed in odd-numbered years and the other half in even
numbered years. 

The 20 I 0 edition is the fifth in the COllntries at the Crossronds series. It 
evaluates 21 of the countries last examined in the 2006 edition, providing an 
opportunity for time series analysis and assessment of the extent to which this 
group of countries is backsliding, stalling, or improving in terms of demo
cr.nic governance. The time frame for events covered by the country scores is 
December I, 2005 through May 31, 2009. In addition, II countries are in
cluded in the analysis for the first time. 

In cooperation with a team of methodology experts, Freedom House de
signed a methodology that includes a questionnaire used both to prepare 
analytical narratives and for numerical ratings for each government. The meth
odology provides authors with a transparent and consistent guide to scoring 
and analyzing the countries under review, and uses identical benchmarks for 
both narratives and ratings, rendering the two indicators mutually reinforc
ing. The final result is a system of comparative ratings accompanied by narra
tives that reflect governments' commitment to passing good laws and also their 
records on upholding them. 

Freedom House enlisted the participation of prominent scholars and analysts 
ro author the publication's country reports. In preparing the written analyses with 
accompanying comparative ratings, Freedom House undertook a systematic 
gathering of data . Each country narrative report is approximately 7,000 words 
long. Expert regional advisers reviewed the draft reports, providing written 
comments and requests for revisions, additions, or clarifications. Authors were 
asked to respond as fully as possible to all of the questions posed when compos
ing the analytical narratives. 

For all countries in the analysis. Freedom House, in consultation with the 
report authors and academic advisers, has provided detailed numerical ratings. 
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Authors produced a first round of ratings by assigning scores on a scale of 0-7 
f<u each of the 75 methodology questions, where 0 represents weakest perfor
mance .lIld 7 represents strongest performance. The scores were then aggregated 
into 17 subcategories and 4 main thematic areas. The regional advisers and 
Freedom House staff systematically reviewed all country ratings on a compara
tive basis to ensure accuracy and f;tirness. All final ratings decisions rest with 
Frc:edom House. 

In devising a framework for evaluating government performance, Freedom 
House sought to develop a scale broad enough to capture degrees of variation 
so that comp.lrisons could be made between countries in the current ye.lr, and 
also so that future time series comparisons might be made (0 assess a country's 
progress in these areas relative (() past performance. These sc.lles achieve an 
eHective halance between a scoring system that is too broad- wllich may make 
it difficult fi)r analysts to make hne distinctions between diflerent scores- and 
one that is too narrow- which may make it diHicult to capture degrees ofvaria
tion between cOLIn tries and therefore more difncult to recognize how much a 
given government's perflmn.lIlce has improved or eroded over time. 

Narrative essays and scoring were applied (() the following main areas of 
performance, which Freedom House wilsiders (0 be key (0 evaluating the state 
of democratic governance within a country: 

ACCOUNTABILITY AND PUBLIC VOICE 

• Free and f;Iir clectorallaws and elections 
• EHective .lI1d accountable government 
• Civic engagement and civic monitoring 
• Media independence and freedom of expression 

CIVIL LIBERTIES 

• Protection from state terror. unjustified imprisonment. and torture 
• Gender equity 
• Rights of ethnic. religious. and other distinct groups 
• Freedom of conscience and belief 
• Preedol11 of associ.llion and assembly 

RULE OF LAW 

• Independent judiciary 
• Primacy of rule of law in civil and criminal matters 
• Account.lbility of security fiJrces and military to civilian authorities 
• Protection of property rights 
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ANTICORRUPTION AND TRANSPARENCY 

• 
• 
• 
• 

Environment to protect against corruption 
Procedures and systems to enforce anticorruption laws 
Enforcement of anticorruption norms, standards, and protections 
Govern mental tra nspa rency 

Scoring Range 

The analysis r.ltes countries' performance on each methodology question on a 
scale of 0- 7, with 0 representing the weakest performance and 7 the strongest. 
The scoring scale is as follows: 

Score of 0- 2: Countries that receive a score of 0, I, or 2 ensure no or very 
bv adequate protections, legal standards, or rights in the rated 
category. Laws protecting the rights of citizens or the justice of 
the political process are minimal, rarely enforced, or routinely 
abused by the authorities. 

Score of 3- 4: Countries that receive a score of 3 or 4 provide some adequate 
protections. legal standards, or rights in the rated category. Legal 
protections are weak and enforcement of the law is inconsistent 
or corrupt. 

Score of 5: Countries that receive a score of 5 provide many adequate pro
tections, legal standards or rights in the rated category. Rights 
and political standards are protected, but enforcement may be 
unreliable and some abuses may occur. A score of 5 is consid
ered to be the basic standard of democratic performance. 

Score of 6- 7: Countries that receive a score of 6 or 7 ensure all or nearly all 
adequate protections, legal standards, or rights in the rated 
category. Legal protections are strong and are enforced fairly. 
Citizens have access to legal redress when their rights are vio
lated, and the political system functions smoothly. 





METHODOLOGY QUESTIONS 

1. Accountability and Public Voice 

tI. Fr('(' tllld fair ('/('ctom//tllL's tllld ('/('ctions 
I. Is the authority of government based upon the will of the people 

as expressed by regular, free, and fair elections under fair electoral 
laws, with universal and equal suHrage, open to multiple parties, 
conducted by secret ballot, monitored by independent electoral 
authorities, with honest tabulation of ballots, and free of fraud and 
intimidation? 

II. Are there equal campaigning opportunities for all parties? 
III. Is there the opportunity for the eHective rotation of power among a 

range of different political parties representing competing interests 
and policy options? 

IV. Are there adequate regulations to prevent undue inAuence of eco
nomically privileged interests (e.g., eHective campaign finance 
laws), and are they enforced? 

b. Effecth.(, and Ilcco/(llfttble gO/Jemml'l1t 
I . Are the executive, legislative, and judicial branches of government 

able to oversee the actions of one another and hold each other ac
collntable for any excessive exercise of power? 

II. Does the state system ensure that people's political choices are free 
from domination by the specific interests of power groups (e.g., the 
military, foreign powers, totalitarian parties, regional hierarchies,andl 
or economic oligarchies)? . 

III. Is the civil service selected, promoted, and dismissed on the basis of 
open competition and by merit? 

iv. Is the state engaged in issues reAecting the interests of women; eth
nic, religious, and other distinct groups; and disabled people? 

c. ChJic {'//gag('/1/{'//t tllld cilJic monitoring 
i. Are civic groups able to testifY, comment on, and inAuence pending 

government policy or legislation? 
II. Are nongovernmental organizations free from legal impediments 

from the state and from onerous requirements for registration? 
III. Are donors and funders of civic organizations and public policy in

stitutes free of state pressures? 
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d. !l1erlifl illrlepf'lldrnre {lila .Feerlom o/expressioll 
I . Does the state support constiwtional or other legal protections for 

freedom of expression and an environment conducive to media 
freedom? 

II . Does the state oppose the use of onerous libel. security. or other 
laws to punish through either excessive fines or imprisonment those 
who scrutinize government officials ,ll1d policies? 

III. Does the government protect journalists from extra-legal intimi
dation. arhitrary arrest and detention. or physical violence at the 
hands of state authorities or any other accor. including through ~;Iir 
and expeditious investigation and prosecution when cases do occur? 

1\'. Does the state refrain from direct and indirect censorship of print 
or broadcast media? 

v. Does the st.lte hinder access co the Internet as an information 
source? 

VI. Does the state refr.lin from funding the media in order to propagan
dize. primarily provide offici.,1 points of view. and/or limit access by 
opposition parties and civic critics? 

VII. Does the government otherwise refrain from attempting to influ
ence media content (e.g., through direct ownership of distribution 
networks or printing f.tcilities; prohibitive tariffs; onerous registra
tion requirements; selective distribution of advertising; or bribery)? 

2. Civil Liberties 

11. Protrctioll .Fom sMte ten'or, ulljustified illlprisoll1l1ellf. find torture 
I. Is there protection against torture by officers of the state. including 

through eHective punishment in cases where corture is found to 
have occurred? 

II. Are prison conditions respectful of the human dignity of inmates? 
III . Does the state eflectively protect against or respond co attacks on 

politilal opponents or other peaceful activists? 
IV. Are there eHective protections against arbitrary arrest, including of 

political opponents or other pe.,ceflll activists? 
v. Is there eHective protection against long-term detention without 

trial? 
VI. Does the state protect citizens from abuse by private/nonstate accors 

(including crime and terrorism)? 
vii. Does the st.lte take measures co prevent human trafficking? 

viii. Do citi7ens have means of dlective petition and redress when their 
rights are violated by st'lte <luthorities? 
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b. Gmdrr equi~)' 
I. Does the state ensure that both men and women are entitled to the 

full enjoyment of all civil and political rights? 
II. Does the state take measures. including legislation. to modify or 

abolish existing laws. regulations. customs. and practices that con
stitute discrimination against women? 

III. Does the state make reasonable efforts to protect against gender 
discrimination in employment .1I1d occupation? 

c. Rights o/elhlli(, religious, 1I1ld olher distillrl groups 
I. Does the state ensure that persons belonging to ethnic. religious. 

and other distinct groups exercise fllily and eflectively all their hu
man rights and fundamental freedoms (including ethnic. cultural. 
and linguistic rights) without discrimination and with fllll equality 
before the law? 

II. Does the state take measures. including legislation. to modify or 
abolish existing laws, regulations, customs. and practices that con
stittlte discrimination against ethnic, religious, and other distinct 
groups? 

III. Does the state make a progressive eflort to modify or abolish exist
ing laws. regulations. customs, and practices that constitute dis
crimination against disabled people? 

IV. Does the state make reasonable eHorts to protect against discrimina
tion against ethnic. religious, and other distinct groups in employ
menr and occupation? 

d. Freedolll ofcollScimu IIl1d belie[ 
I. Does the state accept the right of its citizens to hold religious beliefs 

of their choice and practice their religion as they deem appropriate, 
within reasonable constraints? 

II. Does the state refrain from involvement in the appointment of reli
gious or spiritual leaders and in the internal organizational activities 
of f.lith-related organizations? 

III. Does the state refrain from placing restrictions on religious obser
v;lnce. religious ceremony, and religious education? 

r. Frrrdolll of IlSsocilltiOll lind msrmb()1 
I. Does the state recognize every person's right to freedom of associa

tion and assembly? 
II. Does the state respect the right to form, join, and participate in free 

.lIld independenr trade unions? 
iii . Does the state effectively protect and recognize the rights of civic 

associations. business organizations, and political organizations to 
organize. mobilize. and advocate for peaceful purposes? 

IV. Does the state permit demonstrations and public protests and re
fr.lin from using excessive force against them? 
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3. Rule of Law 
fl. Illdepl'lldl'llt j udici(/r), 

I . Is there independence. impartiality. and nondiscrimination in the 
administration of justice. including from economic, political. or 
religious influences? 

II . Are judges and magistrates protected from interference by the exec
utive and/or legislative branches? 

III. Do legislative. executive, "nd other government,,1 authorities com
ply with judicial decisions. which are not subject to change except 
through established procedures for judicial review? 

IV. Are judges appointed, promoted. and dismissed in a f;lir and unbi
ased manner? 

v. Are judges appropriately trained in order to carry out justice in a 
f;lir and unbiased manner? 

b. Primrtq ofl'llie of/(/Ill ill cilli! (tlld fl'illlillaI1l1(/tIl'1's 
i. According to the legal system. is everyone charged with a criminal 

offense presumed innocent until proven guilty? 
II. Are citizens given a t;lir, public, and timely hearing by a competent, 

independent, and impartial tribunal? 
iii. Do citizens have the right and access to independent counsel? 
iv. Are prosecutors independent of political direction and control? 
v. Are public officials .\Ild ruling party actors prosecuted for the "buse 

of power and other wrongdoing? 

('. A(·t"olillfrlbi!i~y ofsel'lfri~y for((S (md military to filli/irln rluthorities 
t. Is there effective and democratic civilian state control of the police, 

military, and internal security forces through the judici"l, legisla
tive, and execmive branches? 

II . Do police, military, and internal security services refrain from inter
ference and/or involvement in the political process? 

iii . Are the police, military, and internal securiry services held account
able ftH any abuses of power for personal gain? 

IV. Do members of the police, military, and internal security services 
respect human rights? 

rI. Protection ofpropel'lJ rigbts 
I. Does the state give everyone the right to own property alone as well 

as in association with others? 
II . Does the state .Idequatdy enforce properry rights and contracts, 

including through adequate provisions tor indigenous populations? 
iii . Does the state protect citizens from the arbitrary and/or unjust 

deprivation of their property (e.g .• Does the state unjustly revoke 
property titles for governmental use or to pursue a political agenda)? 
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4. Anticorruption and Transparency 

fl. Em';romlleut to protect flgfl;mt ror""pt;on 

I. Is the government free from excessive bureaucratic regulations, reg
istration requirements, and/or other controls that increase opportu
nities for corruption? 

ii. Is state activity in the economy (including public enterprises and 
privatizations) regulated in a manner that minimizes opportunities 
for corruption? 

III. Does the state enforce the separation of public ofhce from the per
sonal interests of public ofhceholders? 

IV. Are there adequate financial disclosure procedures that prevent con
Aicts of interest among public ofhcials (e.g., Are the assets declara
tions of public officials open to public and media scrutiny and 
verihcation)? 

b. Prored"res find ~l.stems to eujim'( ftllth'01T"pdoll IflltlS 

I. Does the state enforce an effective legislative or administrative pro
cess designed to promote integrity and to prevent, detect, and pun
ish the corruption of public officials? 

II . Are there eflective and independent investigative and auditing bod
ies created by the government (e.g., an auditor general or comptrol
ler) and do they function without impediment or political pressure? 

iii. Does the state provide victims of corruption with adequate mecha
nisms to pursue their rights? 

IV. Does the tax administrator implement eflective internal audit sys
tems to ensure the accountability of tax, royalty, and tarifl"collection? 

c. £..:istfllt'l' of flllt;cor,."ptioll 1/01'111S, Stfllldfll'ds, fllld protections 

I. Are allegations of corruption by government officials at the national 
and local levels thoroughly investigated and prosecuted without 
prejudice? 

II . Are allegations of corruption given wide and unbiased airing in the 
news media? 

III . Do whistleblowers, anticorruption activists, and investigators have 
a legal environment that protects them, so they feel secure about 
reporting cases of bribery and corruption? 

IV. Does the state protect education from pervasive corruption and 
graft (e.g., Are bribes necessary to gain admission or good grades)? 

d. G01!1'1'I11111'1lffll tmllspf/rl'1lq 

I. Is there signihcant legal, regulatory, and judicial transparency as 
m,lIlifested through public access to government information? 

II . Do citizens have a legal right to obtain information about govern
ment operations, and means to petition government agencies for it? 

III. Is the executive budget-making process comprehensive and trans
parent and subject to meaningflillegislative review and scrutiny? 
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IV. Does the government publish detailed and accurate accounting of ex
pend itures in a timely ~;Ishion? 

v. Does the state ensure transparency. open bidding .. lIld eHective compe
tition in the awarding of government contntcts? 

VI. Does the government enable the ~;Iir and legal administration ;lIld dis
triburioll of ~oreigll assistance? 
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ABOUT FREEDOM HOUSE 

Freedom House is an independent private organization 
supporting the expansion of freedom throughout the world. 

Preedom is possible only in democratic political systems in which governments 
are ac<:ount.lble to their own people, the rule of 1,Iw prevails, and freedoms of 
expression, association, and belief are guaranteed. Working directly with coura
geous men and women around the world to support nonviolent civic initiatives 
in societies where freedom is threatened, Freedom House functions as a catalyst 
f(lf change through its unique mix of analysis, advocacy, and action . 

• Analysis. Freedom House's rigorous research methodology has earned the 
organiz;ltion a replltation as the leading source of information on the state 
of freedom around the globe. Since 1972, Freedom House has published 
Frt.wlol1l ill tf,r \,(Ior/d, an annual survey of political rights and civil liberties 
experienced in every country of the world . The survey is complemented by 
an annual review of press freedom, an analysis of transitions in the post
comlllunist world, and other publications. 

• Advocacy. Freedom House seeks to encourage American policymakers, as 
well as other governments and international institutions, to adopt policies 
that advance human rights and democracy around the world. Freedom 
House has been instrumental in the founding of the worldwide Community 
of Democracies, has actively campaigned for a reformed Human Rights 
Council at the United Nations, and presses the Millennium Challenge 
Corporation to adhere to high standards of eligibility for recipient countries. 

• Action. Through exchanges. grants. and technical assistance. Freedom 
• louse provides training and support to human rights defenders, civil soci
ety organizations, and members of the media in order to strengthen indig
enous reform eHorts in countries around the globe. 

Founded in 1941 by Eleanor Roosevelt. Wendell Willkie, and other Americans 
concerned with mounting threats to peace and democracy, Freedom House has 
long been a vigorous proponent of democratic values and a steadfast opponent 
of dictatorships of the f;n left and the f;lr right. The organization's diverse Board 
of Trustees is composed of a bipartisan mix of business and labor leaders. former 
senior government officials, scholars, and journalists who agree that the promo
tion of democracy and human rights abroad is vital to America's interests. 
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REFERENCE I POLITICS 

"Countries at the Crossroads manages to achieve the best of both worlds. A precise, stan
dardized measurement tool for civil liberties, rule of law, corruption, and accountability allows 
meaningful comparisons across countries and across time. At the same time, in-depth narra
tives put flesh on the bones and provide concrete prescriptions for reform." 

- Jack Snyder, 
Robert and Renee Belfer Professor of International Relations, Columbia University 

" In a short period of time, Countries at the Crossroods has managed to become an 
invaluable source for analysts, practitioners, and policymakers working on governance 
and development. Crossroads' integration of quantitative indexes and in-depth qualitative 
descriptions is particularly noteworthy. So is its perspective on the meaning of governance, 
which is much more than technocratic public-sector performance: Crossroads emphasizes 
the importance of civil liberties and democratic accountability, the rule of law, and anti
corruption and transparency efforts." - Daniel Kaufmann, 

Senior Fellow, Brookings Institution, 
and former Director of Governance and Anticorruption, World Bonk Institute 

"Countries at the Crossroads has established itself as a rigorous and comprehensive ana
lytical tool that helps explain the depth and trajectory of governance reforms in a set of 
strategically relevant countries. At a time when policymakers and assistance providers are 
seeking more effective ways to support democratic reforms in at-risk and newly democra
tizing states, Countries at the Crossroads' detailed country narratives and comparative data 
provide invaluable guidance." - Morton H. Halperin, 

Senior Advisor, Open Society Institute 

"Countries at the Crossroads is an outstanding collection of in-depth yet concise and 
accessible assessments of the state of democratic govemance in countries that are politically 
fluid or strategically important. An invaluable supplement to Freedom in the World and an 
indispensable handbook for scholars and policymakers." - Larry Diamond, 

Senior Fellow, Hoover Institution, Stanford University 

Countries at the Crossroads: An Analysis of Democratic Governance evaluates govemment 
performance in 70 strategically important countries from across the globe, including 
emerging market countries and at-risk states. The in-depth comparative analyses and 
quantitative ratings-examining accountability and public voice, civil liberties, rule of law, 
and anticorruption and transparency- serve as a valuable tool for public analysts, educators 
and students, government officials, and the business community. 

FREEDOM HOUSE is a nonprofit, nonportisan organization that supports democratic 
change, monitors freedom, and advocates for democracy and human rights. 
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