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INTRODUCTION 

Three years separate the first Judicial Reform Roundtable (JRTI) fiom the second 
(JRTII), held in Wdliamsburg, VA, on May 19-22, 1996. The two events are linked closely, 
and JRTII offered evidence of the dynamism and significance of Rule of Law reform efforts 
which took place in Latin America and the Caribbean (LAC) in 
Thirty-five Delegates from twenty-one LAC countries' used this 
compare national experiences and results. 

Aside from lessons learned through individual reform 
Roundtable helped surface these issues: 

Beyond differences among systems of law and legal 

the intervening years. 
forum to discuss and 

initiatives, the 1996 

culture, disparities in 
resources, and other significant variables, comparisons of experiences and 
exchanges of view points are informative and desirable. Most countries face 
similar basic difficulties and obstacles, and go through comparable stages of 
reform.' Further, these principles appear to be shared by many: there exists a 
universal interest in improving justice; those assuming justice related finctions 
perform a public service and are increasingly accountable as such; and, judicial 
and justice system leaders must play key roles in strengthening public confidence 
in the courts, and in building organizations that perform efficiently. 

The reform momentum still needs substantial nurturing. In several countries, 
justice system and traditional methods of delivering justice are literally under 
siege, and fixe criticisms that challenge their credibility. Progress made during 
the past ten years has been significant, but may be jeopardized if technical and 
iinancial support is not maintained. Justice officials are increasingly concerned 
about the public's demand for improvement. However, the other branches of 
governments are not sufficiently supportive and involved in these efforts. Within 
the justice system itseg adverse variables such as complacency or corruption, 
frequent turn over in leadership or insufficient expertise, impede the progress of 
reform strategies. The recent past demonstrates that improvements in the justice 
system are possible but, in many countries, these achievements are still in their 
early stages, and appear to be still too fragile to progress on their own. 

A continued presence of, and systematic coordination of efforts among Donors 
are critical to the reform momentum in the region. Significant progress has been 
made, but most reforms are still in their early stages or raise a new generation of 
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questions that must be addressed. The region will be able to sustain efforts on 
its own, at some point; but expectations that it be able to do so now are 
premature and counterproductive. 

BACKGROUND 

In June, 1993, the first Judicial Reform Roundtable brought together 28 judicial 
leaders from 18 countries in Latin America, Canada and the United States, and 43 observers 
fiom Donor organizations, US Congress and federal agencies, and Non Governmental 
Organizations (NGOs). The US Agency for International Development ( U S A I D )  
sponsored. the event, in coordination with the National Center for State Courts (NCSC). 

JRTI provided an opportunity to introduce ranking justice officials fiom throughout 
the region to trends in judicial administration in the United States and other parts of the 
hemisphere. Its purpose was to help identifjr priorities for change, with particular attention 
to practical features of reforms. Participants agreed that, throughout the hemisphere, core 
values were shared -- commitment to democracy, individual rights and individual dignity. 
They also concluded that a common Western legal model helped transcend differences in 
legal cultures, doctrine and resources, and permitted a valuable, analytical comparison of 
experiences. 

By end of the 1993 Roundtable, attendees had identified and agreed upon these 
stages of reforms: 

. Aflirmative need of reforms and modernization 

. Identification of change agents and of priorities for reforms 

. Design -- including strategic goals and tactical, short term activities 

. Implementation requirements 

. Lessons learned 
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JUDICIAL REFORM ROUNDTABLE II 

Building upon the 1993 event, the second Roundtable was designed to document 
and assess lessons learned from a decade of justice system reforms in Latin America and the 
Caribbean. While the purpose of JRTI was to help compare knowledge and generate 
partnerships and enthusiasm, it was time, by 1996, to reflect and evaluate lessons learned 
to date. Moreover, the JRTII focus was on dialogue and exchanges among regional 
Delegates, so that they might discuss directly and candidly these reforms, compare 
experiences across national borders, and strengthen the regional network begun through the 
Conference of Chief  justice^.^ 

There were other important differences between the two Roundtables: methodology, 
subject matter (agenda), short t e d o n g  term projected outcomes, and sponsorship. 

Methodology and Agenda: (see page 168) 

The Roundtable was designed to provide for maximum interaction among the 
Delegates fiom the LAC countries, including Ministers of Justice, Presidents of Supreme 
Courts, high level justice and judicial officials, and NGOs, and with Delegates from other 
regions; and to encourage dialogue among 43 Observers, including technical specialists and 
representatives of the Donor community. The highly structured format was closer to that of 
a policy forum than of a more traditional conference, and each module of the agenda was to 
build upon the previous one. 

Aside from the introductory and closing sessions, most of the program took place 
in s d  group meetings, where Delegates discussed and debated seven justice system 
reforms (Judicial Councils, Caseflow Management, Oral Process, Delay Reduction, 
Coalition Building, ADR, and Legal Assistance). An eighth topic, Ethics, was presented at 
a lunch break, and reviewed as part of the closing plenary discussion. 

The topics were selected as illustrative of practical, concrete reform programs 
underway in the region. AU, in complementary ways, aim at 1) increasing the independence 
of the judiciary, and the efficiency and fairness of justice system institutions and legal 
framework, and 2) expanding public support for reforms and access to j~s t i ce .~  Several 
authors familiar with the subject matter, and with reform results in the LAC region, wrote 
briefpr6ci.s which were sent to attendees in advance of the Roundtable. 
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Over three days each reform was introduced, first in plenary, and then discussed 
extensively in small groups: with assistance Erom a- facilitator and reporter. The next 
plenary began with a summary of group discussions that had preceded immediately (general 
areas of agreements and differences); the summary was then followed by an introduction of 
the next reform topic. 

In a two hour closing plenary, the Delegates commented on their work and 
experience of the past three days, to summarize and highhght shared perspectives and areas 
of disagreements. 

Results: 

The Roundtable helped elicit reactions to the materials sent in advance, and 
comments on reforms underway fiom the perspective of judicial and justice reform leaders 
Erom the region. These are compiled in the section which follows (Essays and 
Commentaries). These brief summaries cannot do justice to the richness and intensity of the 
discussions that took place in break-out sessions. Such energy should be reflected, instead, 
in the follow-up that will take place in each country, as reforms are re-evaluated and 
pursued, and in the follow-up information exchanges and networking activities that will take 
place throughout the region. 

The Commentaries simply attempt to capture the general thrust of discussions and 
conclusions. Some form of consensus, or agreement, on a number of issues was apparent, 
but did not lend itself to a formal endorsement. The breadth and number of topics were 
such that a consensus protocol would have been too general and, thus, not particularly 
helpll. 

Sharp differences and diverging points of views are also noted in the Commentaries. 
None of the contributions and observations reference the country representatives who made 
them -- to preserve the confidentiality of candid discussions. The commentaries, on the 
other hand, incorporate comments made in all break-out groups: in most instances, various 
features of specific reforms find echoes in most countries, regardless of region. The 
specifics and the anecdotes may vary, and the language or definitions will surface 
differences (such as legal infkastructure or system). But basic principles, concerns, and 
aspirations are, for the most part, commonly shared. Within and outside the LAC region, 
Delegates told us, comparisons of results and experiences were purposefbl. 

The fidl measure of the Judicial Reform Roundtable 11 impact will surface in the 
long term. Telling indicators will be the type and number of new reforms undertaken in the 
coming months and years; mid course corrections, or fine tuning of existing reforms 
underway; analytical reviews of justice reform strategies in individual countries, using JRTII 

vi 



process, or materials, or both: increases in the number of informational exchanges betwee& 
and networking among, regional justice system officials. These desirable results will be 
affected greatly by the type and level of assistance provided by the Donors community. 

Sponsorship and role of Donors, and of technical advisors: 

The 1996 Roundtable was the first direct collaboration between the US Agency for 
International Development and the Inter-American Development Bank, as cosponsors of a 
multinational policy forum on justice reforms. USAID and IDB representatives participated 
in meetings of an informal steering committee to help prepare and design JRTII, and acted 
as facilitators and reporters during the Roundtable. They, along with other Donors and 
technical advisory agencies, observed plenary and break-out sessions, and held a number of 
separate discussions on Donor issues. 

A complementary purpose of JRTII was to give Donors an opportunity to reflect on 
their role in reform initiatives, and to discuss how they might develop complementary 
programs, drawing on their respective strengths and organizational structures. Delegates 
did not make this an explicit issue, but their comments demonstrated the need for such 
coordination. Further, as USAID’S financial support for Rule of Law programs diminishes, 
and multilateral development banks launch broad initiatives throughout Latin America, the 
transfer of institutional memory -- successful strategies and those which fell short of 
expectations -- is essential. 

JRTII discussions helped highlight the many questions’ raised by promising, but 
incomplete, reforms (introduction of orality, coalition-building strategies, representation of 
poor and disadvantaged groups, for example). These initial efforts have underscored the 
need for an independent judiciary, accountable to the public, and for justice systems that are 
timely, fair, and accessible; and helped demonstrate the close relationship between these 
objectives and sustainable economic development. At the same time, they have created high 
levels of expectations among reform leaders and citizens. 

Justice system reforms in Latin America are at a crossroads. Enough information 
exists to provide a good foundation for future efforts. Progress, if it is to occur, is likely to 
remain incremental and labor intensive, and will continue to require significant financial 
support. It will benefit fiom systematic investments in “best practice” research, and call for 
wehl  tailoring of &lure initiatives to the specifics of each country (legal, political, and 
cultural noms) and to the goals set by its judicial leaders. These are all areas where Donors 
and technical advisors can play a useful and important role. Lack of coordination, follow- 
through, and consistency by the Donor community would have serious, adverse 
consequences. 

pau ard Guatemalascfierluledf~hup ~oundtabl~ in J U ~  %; ‘w inquiredabout the possibility of holding a similar 
e intheirregiaff; and copies of JRTII momgr@s are being used in avariety ofjudicial and justice system refans meetings in the 
ngioa 
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I. JUDICIAL COUNCILS 

JUDICIAL COUNCILS IN LATIN AMERICA 
Annotations on “Judicial Self-government” 
Nestor-Humberto Martinez Neira’ 

I. INTRODUCTION 

Strengthening of the Rule of Law, an urgent priority facing Latin American society today, is 
critical to the establishment of the governmental context and hhstmhm required by the development 
process. This task begins, of course, with a strengthening of the administration of justice - an instrument 
essential to the achievement of social order, the preservation of fundamental rights and liberties of citizens, 
peaceful living, and the legal certainty necessary to investors. In this respecf particularly since the late 
1980% a judicial reform process has been taking place in Latin America that shows similar characteristics 
in various wuntries throughout the region. 

However, reform efforts and their design have followed a conventional approach to problems 
relating to justice. Thus, strategies have concentrated on “doing more of the same,” and included: 
amendments to procedures, increasing the public expense of the sector, and increasing judicial salaries and 
the number of courts. In the near term, results have fallen short of expectations. For example, expanding 
the number of judges, a simplistic response to increased demand for justice, did not reduce court backlogs in 
any signiscant ways, as documented in Colombia, Chile, and Mexico, by studies sponsored by the Ministry 
of Justice of Colombia (in 1995), Correa Sutil (in 1995), and the Soberanes Femhndez (in 1993), 
nspectively. Thus, despite numerous initiatives and programs, a “crisis” situation exists within the justice 
system. Justice is described as slow, unpredictable, congested, and as difiidt to access. This explains why, 
in terms of citizens’ trust and contidence, justice is generally held in low esteem in Latin America. This 
situation is merent in other regions of the world, as shown in Chart 1. The issue takes on new dimensions 
when the institutional stmture and administra tive functions of the Judicial Power are addressed. This must 
be done, because reforms to date have not produced anticipated benefits. 

A “new“ vision of the judicial branch began to surface when profound reforms were Carried out by 
Governments which reformulated the role of the public sector, reduced its size, and changed its 
interventionist role in the economy. These public sector reforms, however, did not affect the Judicial Power, 
for the third branch is inherently conservative, and not amenable to radical changes. 

When one raises the topic of judicial administration, one must address this complex issue at a 
different level of analysis, and fashion a new approach to the problems. As a first step, one must find ways 
to utilize existing fesources in the judicial sector more ef€iciently, rather than impose additional expenses in 
8 time of financial retrenchment. Concepts of efficiency, and verification that investments in the justice 
sector produce social gains dominate the current discourse about judicial refom. An essential element of 
the debate includes the diversity of opinions on what would be the ideal management model for the Judicial 
Bower, speciscally Judicial councils - the topic of this paper. 

Is THERE AN ORGANIZATIONAL MODEL FOR JUSTICE? 

A first conclusion can be reached through a review of Latin American experiences. It 
demonstrates that no single administration or management model exists for the exercise of “self- 
government” by the Judicial Power. Rather, three forms of organktional schemes emerge: 
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A. The Judge-Administrator 

The Courts: In some countries, the governing of the Judicial Branch is handled by the highest 
court: The Supreme Court of Justice. Such is the case in Argentina,' B~liVia,,'~ Ecuador," G~atemala,,'~ 

Mexico,14 Nicaragua, Paragua~,'~ and Uruguay." 

The main objection to this system stems from the lack of "professionalization" or expertise: it 
removes the judge from the function of dispensing justice, and ad& administrative duties to that function - 
a field in which the judge was not trained. In Argentina, this situation has led to this absurdity: the nine 
memkrs of the Court control 3,000 employees and even a furniture factory. As another absurd example, 
the payment of salaries, which involves signing thousands of checks, is an administrative task that commits 
the valuable time of judges, as is the case in Ecuador and Paraguay. 

B. Court-annexed agencies 

Other countries have attempted to reduce the impact of "deSpecialization,"* and created agencies 
or entities charged with administering the Judicial Branch. While annexed to the court, these entities are 
relative@ independent. 

In Chile," the Administrative Corporation of the Judicial Power, a legal entity annexed to the 
Court, handles the management of financial and administrative resources of the judicial branch. Yet, here 
again, judges play a de facto administrative role, given the high level of interference by the Supreme Court 
in Corporation matters. This results from the composition of the Corporation's governing body (the 
Supreme Council), which includes the President of the Supreme Court and four of its ministers. 

A similar situation exists in Costa Ri~a.'~ There, the Supreme Court has traditionally exerted a 
strong influence over the rest of the Judicial Branch. The Superior council of the Judicial Power was 
created in an attempt to improve judicial administration. The council, however, has a very limited degree 
of independence from the Court, given its structure, functions, and composition: it consists of four judicial 
bmnch employees, including the President of the Supreme Court, and an outside attorney, all of them 
appointed by the Court itself, The Superior Council is responsible for administration and discipline witbin 
the Judicial Power, under the framework of administrative policies defined by the Supreme Court which, in 
turn, also determines the budget of the Judicial Branch. 

Such is also the case in Peru since 1993.nl The Executive Council of the Judicial Power was 
charged with administrative functions, and is composed of the president of the Supreme Court, who 
presides, and fwr other members: two members of the Court, one appointed by the Courts of Appeals; and 
one named by the Board of Deans, representing the various law schools in Peru. A General Manager 
oversees day to day operations. 

9Thctb&r&ue C!amcil, e s t sMiby the  CoostiMional Ref- of 1994. has yetto be ixnpkmenkd, due tothe abseace of legislative 

' O m t h e -  've Council of the Court of Law, farmed by the chsinnan of same and three of its Members (Article No. 40, Law 
1469 of 1993). 

definitioaoftbeprocess for itsiacaporatiar 

11% S u p a i o r ~  ofthe Magiseature adaedby carstitutional reformof 1992, has not yet started in its fundiom. 

l3 Agreanart 800/1992. 
Decne No. Z1989. 

"Tlrougbtbe Government and Admidml -on carmuss ' .on famed by the Resident ofthe Court and two of its Ministas (Organic Law of 
Judicial Power oftbe Federatioa of 1987). 

l6 Article 247 ofthe Chdtutim of 1992. '' Law No. 15,750 of 1985. '* Law No. 18,969 of 1990. 
l9 Organic Law of the Judicial Power No. 7,333 of 1993. 
2o &ga& Law &Judicial Power of 1993. 

Judicial code. 

*Inferringladcofpfdizatioaa((tratlslatornote). 
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C. The Judicial Councils 

The most recent model is a specialized entity charged with the governance of the Judicial Power. 
This entity is independent from the Supreme Court of Justice; its existence is consistent with principles of 
judicial self government and independence. 

These entities emerged in the European continental system during the post Second World War 
period: in France21 with the Judicial couacil in 1946; in I ta lp  through the Consiglio Superiore della 
Magisttatura in 1948; and in Spainz through the General council of the Judicial Power. 

In Latin America, some antecedents have existed in the Argentinean provinces since the 1930s, 
and in Peru where the military government created a Judicial Council in 1948, in order to "ensure the 
selection and discipline of the judges." However, the first national experience with Judicial Councils 
occurred in Venezuela, in 1969, through the creation of a Judicature Council.24 Independence, efficiency, 
discipline, and honor of justice have been entrusted to this body. It consists of five judges: three appointed 
by the Supreme Court, one by the Executive, and one by the Congress. 

The 1991 constitutional reform of Colombia25 gave birth to the Superior Judiciary Council, to 
strengthen the independence of the judicial branch and create a specialized body in charge of its 
administration and discipline. It is composed of two courts: the administrative and the disciplinary courts 
of law. The Superior Council of the Judiciary of Ecuador (1992), and the Judiciary Council of Argentina 
(IW), were created to fulfill the same purpose: provide administrative support to the Judicial Branch. 
Although these two bodies enjoy constitutional rank, they still lack a regulatory framework, which helps 
explain why they have yet to begin operations. 

A more limited version of Judicial Councils exists, with the sole purpose of administering the 
judicial career, specifically to exercise the jus nominandi o pstulandi within the sector. As a result, these 
entities spechlh in human resources, and have the specific purpose of preserving the independence of the 
judichy in the areas of appointment, promotion, and discipline of judicial personnel. In that respect, and 
through their strucbre, these Councils help provide an institutional barrier to avoid political interference in 
the judicial branch. Ouer examples of limited versions of Judicial Councils can be found in Panama,26 in 
the restructured National Council of the Judicature of El Salvador?' in the Judicial Council of P a r a g ~ y , ~  
and the in the Judicial National Council of Peru,= created through the constitutional reform of 1993. 

This brief description clearly shows that there is no consensus on models of judicial independence. 
Additionally, one cannot conclude that the concept of Judicial Councils leads automatically to the 
development of institutions which are similar. In fact, generalizations on this issue constitute a dangerous 
doctrine whenever one uses such imprecise concepts to build institutions. 

How can such diversity be explained? In our opinion, this has occurred because reforms have 
dealt with form, rather than substance - as Councils emerged for historical reasons, or were created 
through political party compromises, or reflected very limited concepts of judicial independence. Moreover, 
issues such as the definition of an ideal model of dispensing justice, and the incoIporation within the 
Judicial Branch of entities which govern and provide this function, should guide the development of 

~ 

*I Article No. 65 of tbe cclrstiMiocl 
22 Cumatly governed by Law No. 195 of 1958. 

ac Curredy g o v d  in the Organic Law dated 1988. 
zJ Artides No. 245 and those that follow, plrsuant to the staaday Law of J d c e  
26 Artide 431 and those that fdlow ha the Judicial Code. 
51 Law Deuce No. 414- Decanber 11.1992. 
fo chagter IIl ofthe constitutim of1992, pursuantto Law No. 2% of1994. 

admmt4terbuman 
~ontheratificationofjudgesandproseadorsappointmentg 

Article No. 122,2 ofthe Omsbth ,  ~ t o O r g a n i c L a w d a t e d J u n e ,  1995. 

'on, No. 270 of 1996. 

Article No. 154 ofthe of Per& which szipllates that the council will be the disciplhrary body of the braadr and will 
and which will develop (eeeac 'criteria fordect lon~ and appoiahnends aa4ewrYseVenYeargWill . .  
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institutions, and help ensure that these offer a comprehensive response to those objectives which led to their 
creation in the first place. 

If we limit our objective to that of ensuring thk independence of the judiciary and maintaining a 
balance of powers, to follow Montesquieu’s concept, surely it would be sufficient to assign the 
administration of the judicial branch to its highest body - the Supreme Court. But this alternative does not 
necessafily satis@ other criteria which are equally important. Independence must go hand in hand witb #he 
availability of expertise, incorporation within the Judicial Branch, professional management, 
Comprehensive administration, and the need to put forth a comprehensive judicial policy that addresses the 
distinct powers of the State. For, what is the purpose of an independent administration, under the 
leadership of the Court, if it lacks the necessary expertise and management techniques, and is unable to 
ensure that the policy of the sector has a major impact on society? 

The absence of a broad vision offering comprehensive answers puts new policy ideas at risk. It is 
enough to remember that Countries such as Peru, initially, and Uruguay, in 1985, made a one-hundred and 
eighty degree turn on the modernization process when they eliminated the new Judicial councils from the 
judicialsbucture. 

Finally, a strong concept ofjudicial self-government needs to be fashioned. It should be realistic 
(feaslwe), modern, and participatoq. This document attempts to draft an approximation of these notions, 
and builds on existing Latin American experiences. 

m. ANALYSIS 

A. Professionalization 

Administration is in itself a profession, both technical and specialized. The same can be said of 
public and judicial administration. In facf some couIttcies have developed a new specialty related to public 
administration: the judicial, or court, administra tor. 

By definition, the judge is not an administrator. He does not have professional training, and 
should not be assigned the respnsiiility of formulating policies for judicial sector management; nor should 
the judge be charged with the exercise of administrative functions inherent to the proper delivery of this 
public seMce. This conclusion leads us to assert that magistrates and judges should not be the 

ofthe Judicial Branch, nor be those responsible for administering each judicial department. 
In the United States, for example, it has been recognized since the 1930s that judicial administra tion should 
be separate from the courts, both at the federal and state level. This acknowledgment led to the creation of 
offices of Court Administrators. Further, most assessments indicate that the judges’ concurrent exercise 
of judicial and administrative functions is one of the main causes of judicial delay. 

. *  

Therefore, judicial self-government through the Supreme Courts is inconvenient and brings a high 
degree of ‘‘despecialization.” In Countries where this form of self-government is used, the magistrates 
repeatedly attest that administrative-type activities substantially keep them away from their judicial duties, 
while they tend to insignificant matters of personnel or financial administration; or, as an alternative, these 
activities become the responsibility of intermediate levels of the courts, where there is no political 
accountabirity. 

Judges must dispense justice, not administer it. For that reason, the creation of institutions that are 
annexed to and dominated by the courts, and are charged with planning, organizing, and executing, 
represents a euphemistic response to criticisms of the administration of justice. Ultimately, the magistrates 
become responsible for these functions, not from their comfortable judicial chairs, but from the ergonomic 
chairs of administrators, where they do not feel veIy comfortable. 
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Further, the model of the judge-administrator places at risk the prestige of the court itself, by 
exposing it to the contingencies of management.w The absence of expertise and training in administration 
of judicial services results in the lack of modern planning systems, of adequate levels of information, and of 
well defined procedures to achieve economies of scale and provide appropriate methods of control. This, in 
turn, translates into potential loss of benefits, which the judiciary would othemise obtain thr0ugJ.1 
professional systems of administra tion. Therdore, an institutional response to the concept of judicial self- 
governing needs to be accompanied by a simultaneous and adequate professionalization of judicial 
administration; "despecialization" is not a good alternative. 

B. Incorporation within the Judicial Branch 

The above considerations offer a context for determining how judicial administration might be 
organized within the structure of the judiciary. .This entity would be staffied by high level, experienced 
professionals, who are primarily the trustees of the judicial power, and not simultaneously responsible for 
judicial functions. 

The concept of an independent judicial administration should not be used as a barrier, thus 
preventing its institutional incorporation within the judiciary. In other words, the judicial administration 
entity should not misuse the protection which it enjays, and become an insular body that claims absolute 
independence, only to then be opposed by the magistrates and judges themselves. When such a situation 
develops, it can spoil even the best intentions of the professional judicial administraton. If judicial 
personnel do not develop an adequate concept of ownership and adhesion to the model of self-governance, 
they wil l  not be agents of change; rather, they will become the first obstacles to any modernization policy. 
A good point of reference is what occurred in Colombia, during the first five years of the Superior Judiciary 
council's existence. Although its administrative magistrates were members of the judiciary, they asserted 
their independence ftom the courts, and the collaborative environment which should have prevailed 
deteriorated instead. 

. 

An alternate option would be to consider court representatives in the judicial Councils as agents of 
the Councils and, as such, revocable at any time. Similarly, there must exist opportunities for the judicial 
branch to hold consultations with the Judicial Councils. In Italy this is done through judicial commissions, 
ami in Spain through a Board of Judges. Colombia3' has recently implemented a committee for internal 
coordination. As noted above, this sector is not open to change, and is very reluctant to undergo radical 
innovationS, which is why the administrative function, to be viable, must be located within the judicial 
sector. 

"Isolation" can be one of the greatest dangers of judicial self-government when it is executed by a 
specialized institution. 

c. Functions 

From a functional point of view, it has been demonstrated that there is no a single definition of the 
concept of self-government. This conclusion is particularly true for Judicial councils, some of which 
become governing bodies of the entire judicial administration (Colombia and Venezuela), while others see 
their functions limited to the administration of judicial careers, judicial appointments in particular (El 
Salvador, Panama, Paraguay, and Peru). 

Studies point out that the function of judicial administration has been negatively affectsd by the 
manner in which it is managed. Due to various factors in many countries, a "patchwork quilt" concept of 

Atthebegirmingofthis decade the purchase ofa budding by rme member ofthe Supme court of Justice ofArgentina e@the Coutt 
toahugepolitidscadd. 
" For this purpose, in Colombh, law 270 hm 1996, receatly crested the "Ioter-irstiMional Canrmissioa ofthe brauch" wahin the Judiciary 

'veshmthe Canis, the General proseada ofthe Nation, as well as justice system employees. It helped 
on aitical issues affedingthejudiciary, andm 

~ a o d i n c h r d e s ~  
ueateamandatayfxumforcom&&ms amlrearlls. 
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administration has prevailed. In some its purpose is to nominate judges, and in others to appoint them. 
Some propose the budget, and others approve it. Some administer the judicial career, and others exercise 
disciplinary functions. Some manage a d m i w v e  resources, and others make decisions on data 
prooessing options. 

‘on of justice, under the leadership of professionals, must be comprehensive in The admmstm 
nature. We believe that it must assume at least three Werent types of functions: (1) judicial policy; (2) 
cubmstmtion, and (3) Operations and support services. In none of the countries analyzed have all three 
been present at the same time. 

. .  

. .  

1. Judicial Policy 

If the administration of justice suffers from anything, it suffers from the absence of a long-term 
judicial policy. The Government has the obligation to formulate this explicitly. Congresses legislate in 
reference to specific matters. Governments discuss judicial policy, but they are not the administrators of the 
judicial branch. Ultimately, the judicial branch is only responsible for its day-today administration. 

The formulation of a judicial policy implies that the judicial administrative bodies must have these 
. powersataminimum: 

0 

0 

0 Design of personnel policies. 
0 

Formulation of plans for development and justice. In general, this type of methodology or action is 
rarely used by the courts or the Judicial councils. 
Definition of budgets and investment programs. 

Legislative initiative to implement policy. 

2. Administration 

An efficient administration is responsible for all aspects of management, including those of 
administrative, human, and financial resources. When these functions are assigned without controls and for 
political reasons, among Werent institutions, the results are inefticient and irrationaI solutions to the 
problems of justice, duplication of costs, political confrontations, and interference with programs which 
were developed on a sound technical basis. 

The following describes an ideal combination of functions placed under the administration of 
justice leadership: 

0 Definition of the judicial structure. This helps provide major impetus to reforms, and falls within the 
competence of the legislature in most countries. 

0 Comprehensive administration of judicial carers. The management of human resources is one of the 
areas in judicial administration that d e r s  most from lack of expertise. This can be deduced from an 
analysis of indusbial relations policies. Personnel administration should never be separated from that 
of disciplinary sanctions, as is the case in many countries where the judiciary remains fundamentally 
political, and where impeachment by Congress is the only form of sanction - but is never used 
(Argentina, Brazil, Chile, and Mexico). 

A comprehensive administration of the judicial career subsumes a definition of stailing structures 
within the limits of an approved budget, and the ability to hire, promote, train, and impose disciplinary 
~ C t i O n S .  

0 Administration of a judicial statistical system. The absence of quality information is one of the justice 
system’s greatest tragedies. Yet, practically none of the existing, relevant legislation holds the judicial 
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administrator responsible for the development of a judicial statistical system. Without information, 
viable judicial policy cannot be formulated, judicial administration becomes impossible, responsibilities 
are diluted, and performance indicators for the sector and for each of its employees cannot be 
developed. A judicial statistics capacity may include decision-making in the area of judicial data 
processing. 

Allomtion of judicial resources. This assumes that certain categories of cases have been “de- 
judicialhi,” and can be transferred to appropriate administrative agencies. Then, it is desirable that 
the judicial administration be able to assess where judgeships are most needed throughout the territory 
(for reasons of caseloads, population, needs, etc.), and where administrative support offices should be 
created or closed. 

Supervision (ability to regulate) the organization of seMces (such as timetables, distribution, etc.). 

Exercise of a judicial auditing unit, with the power to inspect all offices. 

3. Operations and Support Services 

Judicial administrators cannot be deprived of any tool which facilitates their tasks. Among them, 
one should mention the need for judicial sociology research, so that administrative responses to the 
problems of the sector m y  have a scientific base, rather than one of preconceived ideas and opinions. 

D. Political Consensus 

It is clear that the concentration of all these attributes in a single body assumes a broad consensus 
of an eminently political nature, in order to structure a judicial government system qualified to improve 
problems of justice, and viable in practice. In Ecuador, for example, the constitutional reform of 1992 was 
led by civic movements, yet unable to muster sufficient political support; as a result, the Superior Judicial 
Council never became operational. Similarly, the integration of the Council into the judicial branch took 
more than two years in Paraguay. 

When a broad consensus is achieved, the established powers must give up control of some of their 
traditional prerogatives, always a difficult task. The agreement which gives birth to this new type of 

‘on cannot be based on pure oonjecnues. It must be grounded in the purpose of judicial adnmstm 
strengthening justice. In the altemative, the new system will be short lived, and subject to vagaries of the 
moment. Furthermore, when this purpose is absent, Councils remain hostage to political decisions, and 
theirfutureisuncertarn * . In Argentina, for example, the council which emerged from the “Nkleo de 
Coincidencias l3hskas ” of 1993, as a political compromise within a governing agreement, has yet to be put 
in place. Likewise in Peru, the future of the National Judicial council, charged with the administration of 
human resources, remains unclear, for its real purpose was to legitimize the executive’s intervention in 
judicial appointments. 

. .  

It is equally important that such consensus have integrity, i.e. that all participants in the consensus 
adhere to the objective of strengthening the judicial branch. In some countries Judicial Councils are in the 
middle ofa struggle for political control of the judicial power, and as such, lose any form of legitimacy - as 
is the case in Spain and Venezuela (Pdrez Perdomo, 1993). 

E. Structure 

One of the mst sensitive points concerning the Judicial Councils lies in their structure. Who 
should be part ofthem? 
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In some ways, the answer is related to the level of responsibilities assigned to the councils. If they 
are to fulfill the scope of responsiiilities proposed earlier in this paper, their governance should include 
high level representatives-of-all-branches of government. According to Cavagna Martinez, Bielsa, and 
Grab (1994), the idea is to establish a "coordinated exercise" of the administrative functions of the 
judiciary, which to date remains imprecise. The authors suggest m e r ,  that "in reciprocity for-a reduction 
of prerogatives," there should be "adequate repre~entation."~~ 

The marked dominance of the courts in judicial administration in Latin America is evidence that 
magistrats try to preseme their roles and political power, to protect the theory of "judicial independence," 
even if this is at the expense of the administration of justice. In Chile, President Aylwin's proposal to create 
a Council was rejected by the Supreme Court, because it was viewd as an attack on the independence and 
the prero@w of the judges (Correa, 1993). 

In truth, the theory of judicial independence applies to the ability to render judgment in an 
independent manner, and is not contradicted by the contribution or collaboration of other branches toward 
improvements in the administration of j~stice.3~ AXI independent corporation model is not, in our view, 
politically feasible, nor is it lasting. Correa Sutil (1993) states that this option contains a risk of 
complacency. He also states that we must avoid putting judicial policy at the margins of civil Society, as 
long as political clientelism does not result fiom the involvement of other sectors. . 

Within this context, we believe that councils should be composed mostly of officers appointed by 
the judicial power itself. By contrast with the judge-administrator approach, representatives of the judiciary 
should not hold simultaneous responsibilities of judging. Representation of the Executive and Legislative 
branches would OCCUT through the appointment of a delegate (one for each) to govemance of the councils.34 
This representation is jllstrtied only to ensure the proposed functional incorporation, and should remain 
strictly in the minority, to guard against the political clientelism mentioned earlier. From the perspective of 
professional composition, these Councils should be multidisciplinary. 

F. Accountability 

Judicial self-government, as an expression of the strengthening of judicial independence, has a 
fundamental counterpart: the responsibility of the judicial power for its own administration. For that 
reason, the Councils must become trustees of society through a political institution. Their administra tion 
must be transparent, they must provide periodical reports to the nation, and be held accountable to the 
public for programs and specific goals. 

It is recommended that the law regulate the issuance and timing of Judicial Council reports, define 
their content, and provide for a public debate. These reports are instruments through which society will be 
able to SCNtinize and discuss judicial policy, and understand its attendant responsibilities. 

In the United States, the concept of "public accountability" it is not considered incompatible with 
the American constitutional premise of judicial independence (Wheeler, 1968). 

G. Councils and Civil Society 

Toward enriching judicial self governance and making it more valuable, a civil Society must be 
prepared to demonstrate its ability to follow and review the evolution of a public seMce - the 

"To learnmae about the 
OF THE NATION. Ed, The law. Bueaff Aires. 1994. 

isnotc!dmhkd bythepossibilityofdevelopingacollaborativerr~~pbetweffltheseparatc~ofgovennnentiamanasof 

composition and modalities ofthe cwncits, see Cavagna, Bielsa and Graaa THE JUDICIAL POWER 

=hltaly,the.ccdtutiImalCourthasstatedlhattheaincipleofLdependeMz and in- stipulated m aR 104 ofthe Coostituti on, 

Decemk Urd, 1%3). 
France, the Council is presided by the President ofthe Republic. In Italy, one third oftbe judges 

is appoi&d by the Cmgress d r a w n h  univedyprof- and @ig lawyers 
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administration ofjustice - including goals, Council programs, and performance indicators, which should be 
in the public domain. 

An active civic participation in the modernization of justice remains wanting. Regardless, the law 
should encourage it. 

N. CONCLUSION 

Judicial councils provide an ideal opportunity to organize "judicial sel€-gavenunent," and will be 
SUCCeSSful if their structure and charter allows them to formulate long term judicial policies, and to carry out 
comprehensive 've functions. Further, they should help integrate various public institutions and 
powers ifthey are to meet their mandate, both politically and functionally. 

The Latin American experience has yet to become the paradigm of an adequate organization of 
judicial administration. 
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JUDICIAL COUNCILS IN LATIN AMERICA - Commentary 
Russell WheeleP 

%. JNTRODUCTION 

Dr. Martinez's paper is rich in its description of judicial administrative developments in Latin 
America, and thought-provoking in its practical analysis of how to structure the administrative governance 
ofthe judicial branch 

Judicial governance is a rnultXketed topic. Dr. Martinez's focus here, and thus mine, is on one 
facet: the stnacture of governance bodies at the head of the judicial branch, and their work to manage the 
branch. He proposes a unitary council to perform the governance powers now exercised by supreme courts 
and other bodies within the judicial branch, and also to perform powers now exercised by other branches. 
The judicial branch would appoint a majority of council members (but they could not be judges). The other 
government sectors would appoint members in numbers adequate to reflect those sector's duties that were 
being transferreed to the council. 

My plan in this brief comment is to analyze, drawing on Dr. Martinez's paper and other sources, 
the components of effective governance structures by asking three questions - (1) what functions are 
necessary for & d v e  governance? (2) what skills and points of view are necessary for sucxxshl 
performance of these functions? and (3) how should the governance body be structured to embrace these 
skills and points of view? A preliminary description of court governance in the United States - basically a 
combination of the "judge-administrator" and "annexed organization" models that Dr. Martinez describes 
on pp. 24 - will help explain the orientation I bring to the subject. I conclude with three cautionary 
observations. 

. 

If there is any value in my commentary, it is in the questions I raise, not the answers. When I 
point out how the United States has answered the three questions, my purpose is only to suggest one answer, 
derived from one perspective. My purpose is not to say how nations should answer them, or structure their 
judicial branch governance, and certainly not to advocate that they structure as in the United States. 

COURT ADMINISTRATIVE BODIES IN THE UNITED STATES 

The United States has over 50 judicial systems: for the federal courts and for each of the states and 
temtories. Generalizations about judicial governance include:" 

1. The legislature provides funds for cowt operations and determines their structure and 
jurisdiction. Local government bodies fund some state courts, often at higher aggregate levels than the state 
legislature. Legislators tend to give little attention to the courts, although sometimes they take intense 
interest in specific aspects, reflecting the view that even independent courrs are ultimately accountable to 
the people. 

2. The chiefjustice d o r  the supreme court are the administrative head(s) of each judicial system 
but three. councils, chaired by the respective chief justices, are the administra tive heads in California, 
Utah, and the federal courts. The state d have a majority of judges; the f&ral council has only 

'' Mr. Wheeler isthe Deputy Diredaofthe Federal Judkial Centa. He &kmthese opinions as his own, not as those ofthe federal judicial 
system athe Federal Judicial w, which speakktitutiodythroughthe Judicial Codzmce ofthe U.S. and the Federal Judicial W 
Board, respdvely. 
36 M d o o  on the state systems comes h n  &?re court orgunization, 1993 (a publication of the Bureau of Justice Stht ics,  U.S. 
DepsrtmeotofJ~),preparedbythederenceof [State] Court- andtbeN&dCenterfforStateCourts Ioformatioaca 
the federal judicial system is in Wheeler, Origins of the Elements @Federal Court Governance (Redera1 Judicial Center, 1992). 
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judges.3’ Advisory councils ofjudges and others exist in most other states. Some are influential, but many 
are inactive. 

3. U.S. governance bodies’ responsibilities are varied, but never as broad as those of the most 
powerful Latin American councils (no supreme court or coullcil exercises duties as extensive as those 
assigned to Venezuela’s Consejo de la Judi~atura,~ for example). 

4. In each court system, the supreme court (or judicial council) supervises a central court 
admlnlstrative agency, which provides administraton, management, and support to the courts of the state. 
The offices’ influence over those courts depends mainly on whether those courts receive their funds through 
the supreme court and administrative office, or from local gwerxuxtents. 

. .  

5. Within most court systems are separate bodies for more specific tasks, such as judicial discipline 
(all the states have separate commissions). Also, separate agencies in the federal system, and about half the 
states, provide education and research (the Federal Judicial Center and state judicial colleges). 

6. Judges are elected popularly in about half the states, and otherwise, by combinations of 
executive and legislative action. Some judiciaries select low-level judges, and Participate on “nominating 
commissions,” that recommend higher-level judicial appointees to the executive authority. The president 
appoints federal judges with consent of the Senate. 

IIL SOME ADDITIONAL ANNOTATIONS ON JUDICIAL GOVERNANCE 

1. What types of functions are required for the effective administration of the courts7 regardless of 
the stnmcture or sbuctures that provide them? 

a. Establishing basic objectives and policies. These include the fundamental purpose and 
necessary conditions of courts (e.g., independent courts to provide justice); the courts’ jurisdiction and basic 
structure, the amount of public resources they should receive, and the rules under which they operate. 

b. Management and administrative tasks to implement basic policies. These are generic 
tasks common to any organization, such as maintaining financial management and budget allocation 
systems, personnel classification and training, records retention, providing seMces and supplies (including 
automation), and gathering performance statistics. It also includes cmrt-specific tasks such as judges’ 
orientation, continuing education, and discipline; and, in the U.S., efficient means of summoning citizens 
for jury duty. 

c. Maintaining relations with those outside the courts who have a legitimate interest in 
how the courts operate. Legislators, lawyers, court users, citizens (taxpayers), and the press all have 
interests in how the coutts operate. They often influence those operations directly or indirectly. One 
judicial administration function is being aware of these views and trying to respond to or influence-them,- 
especially in the legislative conte~. 

d Assessing the performance of courts in achieving the basic policies and reassessing the 
validity of the basic policies. Judicial governance includes determining whether the judiciary is meeting its 
basic objectives and policies (relying in part on the statistics gathered under task b, above); taking corrective 
action; and reassessing the legitimacy of the basic policies. These functions implicate all other functions. 

” “The califaniajudicial CQUllcil has 13 judges, 4 lawyens 2 legislafas; the Utah d l  has 14 judge and ODR lawyer. The “Judicial 
CdkenceoftheUnited States basthe ChiefJustiCe ofthe United ststes and 26 fedcraljudges, 2 each fromthe 13 “circuiits”int0 which 
$mgess has dividedthe fedesal court system cn#e are ak~~judicial aim&,“ again composed entirely ofjudges, in these circuii.) 

UL II de l ahy  Organics del Consejo de la Judicama, promulgated cn 10 odober 1988. 
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2. What skills and points of view should influence how these functions are performed? Before 
considering specific structural arrangements for judicial governance, we might ask in more general terms 
what points of view and slcills will help ensure that these tasks are adequately performed. Table 1 
Summarizes these qualities in terms of those likely to be possessed by judges, by administrators and other 
profesSonals within the courts, and by those outside the CoUTts. 

TABLE 1 

Function 

a. Determiningbasic 
objectives and policies 
(some predetermined 
by coI1stitlltioI1s) 

b. Managementand 
admrnlstrative tasks 
necessary for effective 
operation of the courts 

. .  

c. Maintaining 
relations with those 
outside the courts 

Points of view and skills likely to be provided by: 

Judges Other judicial system Those outside the 
I 

employees judicial system 
Informed opinions, based on Advisory perspectives Perspectives of 
experience and knowledge legislators, taxpayers, 

and court users, which 
are presumed legitimate 
in a democracy 

Practical knowledge of the Knowledge, training, Legislativdtaxpayer 
judicial dispute resolution experience in interest in use of public 
process and support that it administrative resources. Lawyers' a d  
needs; special sensitivity to operations. Systemic parties' interest in how 
threats to judicial views. Willingness to courts operate 
independince challenge judges' views 
Personal prestige and that of Knowledge, training, Legislatordpred others 
judicial office; personal experience in as representatives of 
contacts with legislature7 bar, legislativdpublic theirs and others views 
press, andothers relations. Prestige based 

See roles above See roles above See roles above 
on experience 

3. How should judicial governance bodies be structured to allow these skills and points of view to 
influence judicial administration in proper ways? It is one thing to identifj types of individuals who have 
skills and points of view that should control or influence the court's administration. It is much more 
difficult to detemine the relative importance and validity of the various points of view and skills, and the 
specific roles to be played by persons possessing them. I cannot offer a full exposition; I can only raise 
some questions for your considemtion. 

a. Wzo should set administrative policy? 

(1) The role of the Supreme Court - As Dr. Martinez points out @. 5), 
Montesquieu's theory of the separation of powers is i&cient reason to make the Supreme Court the 
admmstntive head of the judiciary. We must ask harder questions. For example, does the Supreme 
court's jurisdiction provide its members familiarity with the operations of the other courts of the system? 
Does the judiciary7 as the "weakest branch" of government, need the Court's prestige in a governance role? 
On the other hand, is there a risk of weakening the Court by "exposing its prestige to the contingencies of 
adrrmustration? @. 6). (Fear in 1939 that a minor scandal in a faraway federal court could harm the 
reputation of the US. Supreme Court was one reason the court's members wanted the Judicial conference, 
not the Court, to supervise the Administrative Oflice.) 

. .  

. .  

The proper role of the Supreme Court is a separate matter from the proper role of the Chief Justice 
of the Supreme Court. In the U.S., for example, even those systems that have not delegated administrative 
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policy-ngking to the Supreme Court have provided a central role for the Chief Justice. This reflects a belief 
that the p i t ion  of Chief Justice has, by the end of the 20th century, become an administrative as well as a 
judicial position, and that the selection of chief justices should reflect that reality. 

(2) The role of iudges in general - Should other judges determine administrative 
policy7 Dr. Martinez is of course correct that "by definition the judge is not an administrator," and should 
"not be responsible for the administrative function of each office" @. 5). It is important, however, to be 
precise about administrative "responsibility." To say that judges should not have personal responsibility for 
performing speci6c administrative tasks - particularly trivial things @. 5 )  - is not the same as saying that 
they should not be responsible for determining the overall administrative policies for the judicial system. 

In this regard, I see the creation of US. court administration bodies somewhat Werently than does 
Dr. Martinez, who sees their creation as "a recognition that judicial administration should be maintained 
separately fkom the courts" @. 5). Congress created the Administrative Oace of the U.S. courts in 1939, at 
the request of the federal judges and the U.S. Attorney General, based on this simple proposition of 
Attorney General cummings: "Let the judges run thejwliciary."39 The law establishing the Administrative 
Office tells it to operate under "the supervision and direction of the Judicial Conference"4o (composed only 
of judges). The federal and state court administrative offices are in fk t  organizations "annexed to the 
courts that peflorm the work of planning, organization, and execution" @. 5 )  under the supervision of the 
judges. 

. 

The U.S. exprience suggests these arguments in favor of providing judges with ultimate 
responsibility for setting judicial administration policy: 

i. Judges have the best incentive to m d  against administrative acts 
that mav imDeril iudicial indeDendence. Limitations on spending for supplies or personnel can be an 
entirely proper administrative function. But they can also be an insidious effort to limit a judge's ability to 
judge independently. As judges are fierce to guard the independence of the judicial function from 
encroachments &om the other branches, so too will they be especially alert to possible encroachments of 
dmmmathe acts on their independence. (James Madison argued in The Federalist that "the great 
security against a gradual concentration of the several powers in the same [branch of government] consists 
in giving to those who administer each [branch] the necessary constitutional means and personal motives to 
resist encroachments of the  other^."^' Giving judges, as judges, ultimate direction of administration 
personnel provides them "constitutional means and personal motives to resist encroachments of' both the 
other branches and administra tors from within.) 

. .  

ii. Bv definition iudges have a familiaritv with how the iudicial svstem 
ouerates that no one else has or can have. and this exoertise should be an immrtant  art of administrative 
policy-making. 

iii. Judicial control of some tasks is essential. to avoid efforts bv others 
to influence iudicial decision-making. and because of their familiaritv with how the svstem oDerates. 
Judges, for example, not the other branches of government or the law schools, should control the content of 
judicial education c o r n .  

iv. Judges will have more confidence in administrative mlicies if they 
know that mresentative iudges are resDonsible for them. I believe this concern (in addition to those 
identified by Dr. Martinez, p. 2) helps explain the resistance among Chilean judges to the council proposed 
there. 

39gQwtedhBemant and Wheeler, Federal Judges and the Judicial Brancfi: Their Mqedemx and Aammtability, 46MercerL Rev. 835 
42845 (1995). 

28 U.S.C. §604(a). 
" %Federalist, No51 at337(M& Libraryed. 1937). 
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v. The best -le will be discouraped from becoming iudpes if the 
system's administration is controlled bv non-judges. 

Dr. Martinez presents &&dive arguments against judges' controlling administration. In most 
cases, howewer, the core of the issue is like the c o ~  of an onion - hidden beneath many layers. For 
example, it is true that judges are not trained as administrators. But formal training is not necessarily a 
prerequisite in other areas of public life. There is a difference between the technical training that one needs 
to install and maintain computers, for example, and the common sense and experience to be able to 
articulate an organization's goals and undertake plans to meet them. This fact, though, hardly argaes 
against providing judges training in 'on. The Federal Judicial Center provides some training 
aboutadministenn ' g the judge's office in its orientation program for new judges, and it has an annual 
educational seminar for the chief judges of the 94 federal district (first instance) courts.42 A similar need 
was highlighted over 15 years ago in a National Center for State Courts publication advocating more 
administrative training for chief justices. The authors noted that newly elected state governors receive an 
orientation h m  the National Governors Association because "persons elected to the post of governor rarely 
come to the post with a total understanding of the administrative functions and responsibilities of the office. 
By analogy, much the same could be said about incoming chief justice^."^^ 

For another example, there is no doubt, as Dr. Martinez says, that when judges are administrators, 
their judicial work can be delayed @. 5). Judges in the U.S. might respond that when judges do not have 
ultimate control of administrative policy, those who know best how to reduce delay will lack the authority to 
use resources and personnel in a manner best designed to reduce delay. This particular issue may take 
Werent shape in the context of administering a particular court, as opposed to serving in a system-wide 
administrative policy capacity. In the U.S. federal judiciary, for example, there has been tentative interest 
in giving some judges on the Judicial conference substantial caseload relief so they can devote more time to 
their add&mtl 've policy duties. There is almost no interest, however, in full-time administrative judges. 

(3) The role of those outside the iudicial branch - I am leery of having non- 
judges formally involved in the governance cmncils of the courts partly - for the same reasons that I 
believe judges should be involved. This concern, however, does not deny the truth in Table 1: legislators, 
lawyers, and citizens all have legitimate, but Merent, interests in how the judicial system operates and 
should operate. Thus if judges wish to retain control of the administrative structure of the courts, they need 
to make ample provision for consultation with - and listening seriously to - those outside the courts who 
use and pay for the courts. The views of these outsiders will find expression one way or another. If the 
courts to not accommmodate them when they can do so consistently with their independence, these outside 
views will press themselves in more forceful ways. 

Bringing all of these different groups into a single council may be the best way to allow them to 
find expression - regardless, perhaps, of whether there is consensus on the objective of strengthening the 
judicial branch (I think Dr. Martinez w d d  disagree on this latter point, p. 9). On the other hand, the 
somewhat messier process of inter-branch relations, including occasional inter-branch conflict, may be the 
better way to be sure that policy-dng reflects all legitimate demands. 

(4) The role of administrators - Dr. Martinez believes that the "judge- 
adminisrrator" and "annexed organization" models tends strongly to produce a judicial administration that 
"is not Charactenzed by the prevalence of modern systems of planning, levels of adequate information, 
definite processes to achieve economies of scale, and suitable amtrols" @. 6). I have more confidence in 
these models, although I know they are not immune from Eailure. 

 he agenda for Iast month's d e m i c e  included amtroom utilization, "making serse of case Statistcs," judicial security m l i ~  ofthe 

Tobh and HofEnan, The Administrative Role of Chir$Justices andsupreme Cam (Natkud Center for State Courts, 1979) 29. 
oklahana C i  bombing and the judicial p e ~ n a e i  system 
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The key to their success may lie in having judges retain control of administrative policy-making, 
but to exercise that control within a partnership arrangement with administra tors. Such an m g e m e n t  
can produce a better policy or administration than either could develop individually. A partnership 
arrangement is different fiom a model by which "judges make policy and administrators execute it," a 
concept that is popular with some judges, but that ignores the reality of organizational behavior. Just as 
substantive law is hidden "in the interstices of procedure,*44 so policy is bidden in the intestices of 
admuustration. If judges realize that such interstitial policy-making is inevitable, they may be more 
inched to work with administrators as policy is fashioned and adapted through the administrative process. 
The best way to make policy, for example, may be by monitoring what administrators do, and calling for 
alternative approaches when necessary, instead of issuing administrative fiats. Such an arrangement will 
also help ensure, on the part of court employees, the sense of ownership and commitment to the system that 
Dr. Martinez properly characterizes as essential (p. 6). 

. .  

This partnership arrangement has mothex aspen Judicial administrators must recognize that one 
ofthe greatest contributions they can make to effective judicial administra tion policy-making is to challenge 
judges' policy preferences. Judges are not used to having their decisions challenged, except through the 
f d  process of motions and appeals. Administrators owe them the service of challenging their 
admuustrative views when necessary. M c e  does not consist solely in saying "yes sir." Unlike judges, 
who tend to analyze problems on a case-bycase basis, good administrators think systematically. AU four 
tasks ofjudicial governance need the benefit of systemic thinking. 

. .  
. 

b. Multiple struchrres, Another question that Dr. Martinez raises is whether the 
administrative structure for the courts should be unified as much as possible in a single agency. He notes 
that the assignment of important judicial administration functions to Merent entities can lead to 
duplication of costs , political infighting, and reduced impact of policies @. 7). 

While there is danger in multiple organizations, they do not inevitably generate unnecessary costs 
and can serve at least four valuable purposes. 

(1) Thev can check the abuse of Dower. For example, some separation between 
the judicial policy-makhg body and the administrative body would make it difficult for either to use 
administrative functions of auditing, personnel support, and other things to punish a judge for a judicial 
decision. Ehch acts as a watchdog. 

(2) Some functions mav need to be se~ara te in order to be conducted vigorouslv, 
or. at least to calm Dublic fears. In the U.S., all states have created separate commissions for judicial 
discipline, and some have called on the federal system to open up its disciplinary mechanisms to lawyers 
and others.45 This refiats a view that having judges discipline judges within the administrative system may 
discourage vigorow action - or, at the least, that the public will perceive it that way. 

(3) - te bodies can encourage articulation of diverse Views. In 1992, for 
example, United States Chief Justice Rehnquist r e € d  to the Administrative mce of the U.S. Courts and 
the Federal Judicial Center as "two separate but mutually reinforcing support agencies" that "provide the 
courts and the Judicial cdnference complimentaxy services, and, on occasional major matters of policy, 
diverse perspectives that benefit the decision-making process."46 

Maiue, EmyLow andCustom 389 (1901), quoted m Levin and Anazerdam. Legidative CcnbvI over Judicial Rule-hhlchg A Problem 

Reprt of the National Commission on Judicial DiJeiplne and Removal 100-101 (1993); E d h d ,  Openins Up Federal Judicial 

Rehnquist. 1992 Year End Report on the Federal Judiciap 

m CooStiMional Revision, 107 U. Pmn. L. Rev. et IL 83 (1958). 

DiscipliDe, 78Judkature4 (1994). 
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(4) - te status protects functions that would otherwise tend to be imored in 
the mess of business. Organizations, when funds are scarce, feel a temptation to meet immediate costs by 
taking resources from functions that serve long term needs - education, research, planning, and data 
gathering, for example. This temptation is sometimes too powerfhl for the long-term good of the 
organization. 

IV. CONCLUDING NOTES 

1. The need to avoid doctfiaairism. As Dr. Marbnez points out, debate over the best judicial 
ndmrnlstration structure is especially important in times of budget shortages @. l), and a good way to carry 
on that debate is through the comparative examination of different models. 1 offer a mild caution, based on 
the experience in the U.S.. For much of this century, court reform organizations campaigned for adoption 
of "unified cwt systems," in which all the courts of a particular state would be centrally administered, 
centrally funded, and operate under the same procedures. Their goal was to remedy the uneven 
admmmtim of justice that existed in many state court systems. Gradually, however, some court 
reformers seemed to become more interested in the structure of the judicial system and its governance 
machinery - more interested in form than in whether the courts were, in fact, well administered; or, even 
more importantly, whether they were dispensing justice to the litigants. The true test of good government is 
not its form. Rather, as Alexander Hamilton said in commenting on the proposed U.S. Constitution in 1788, 
"the true test of good government is its aptitude and tendency to produce a good administrati01-1,"~' and that 
should be the ultimate criteria we apply to any structure of court governance. 

. .  

. .  

2. The value of comparative analyses. Related to point 1, perhaps the flourishing experimentation 
with Merent forms of governance structure can make the hemisphere a "natural laboratary," in which to 
try to assess, comparatively, the relationship between different governance structures, ef€ective 
administration, and eff've judging. There are huge problems of measurement and of isolating the impact 
of strucaue, as well as numerous other independent variables, on how courts operate. Surely, however, 
much can be learned by welldesigned comparative analyses. 

3. The impossibility of perfect solutions. Just as there is a need to avoid doctrinairism in judicial 
structure, so too there is a need to remember that, judicial politics, like any type of human activity, is 
M t a b l y  messy. Machines may operate true to their creator's design, but judicial structures wil l  not, no 
matter how good the design. As Dr. Martinez emphasizes, a nation's judicial governance structures reflect 
historical circumstances , political compromises, and different views of the proper scope of judicial self- 
government. Moreover, some judges will try to frustrate &&ve administration, for self-serving ends, 
while proclaiming they are protecting judicial independence. Some administrators will try to frustrate the 
wil l  of the judges for whom they work, or will otherwise behave deceptively. Legislators and executives will 
try to frustrate judicial independence. The goal of structural reform cannot be to eliminate these tendencies, 
buttolimitthem. 

In the h a l  analysis, we should see the effort to find improved judicial administration structures in 
the same light that Reinhold Niebuhr saw democracy itself, which he described as "a method of finding 
gm~imate solutions for insoluble problems."48 

'' The Federrrlist, No. 68 at 444 (Modem La'brary ed. 1937). 

ofLawfirstnotrdtheapplicabilityofNeibula'sdDservatiolstojudicial~~) 
Neihbuhr, The Children of Light and the ChiZdren of Durkness 1 18 (1940). (professar Thomas Baker of Texas Tech UniverSity school 
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COMMENTARY 

Throughout the hemisphere, no judiciary is exempt from fhmcial and political 
pressures. These vary in degrees fiom one country to the next, and challenges to judicial 
independence take Wering forms. Most often, encroachment on judicial independence 
occurs when the legislative branch usurps discretionary prerogatives of the judiciary. 
Regardless, systems of justice and courts lose prestige and credibility when they are unable 
to dispense justice in fair, efficient, and timely ways. 

The most common response to problems with judicial administration has been the 
creation of Judicial Councils. The Councils’ status and spec& functions take many forms, 
and can be internal or external to the judiciary, or be hybrids. Some are designed principally 
to separate judicial functions from those of administration or discipline. Others are to shield 
the judiciary, and yet others view their purpose as overseeing and monitoring the judicial 
branch. Their composition differs also from country to country; some include appointees 
that are not committed to an independent judiciary or to judicial reform. . 

Opinion is divided on several questions: Does judicial independence mean self 
government? Does outside (non judicial) participation in Judicial Councils adversely affect 
judicial independence? If all judicial power is concentrated within the judiciary, without 
checks and balances, might this lead to inefficiency or complacency? Will judicial 
excellence not be affected if advancement is dominated by the judicial hierarchy and follows 
principles of patronage? What should be the response when the judicial leadership fails to 
address the operational and justice delivery issues? And, why have organizational reforms, 
such as Councils, seldom produced the desired results? 

There is unanimity, on the other hand, on a number of issues: 

e The courts require good and efficient administration; such administration should 
be provided by competent professionals (specialization), and be complementary 
to judging functions. 

e Conflicts exist when judges are charged with fblfilling both administrative and 
adjudicative functions. 

0 Judicial Councils should be evaluated for their contribution to an efficient and 
independent judiciary. 

0 Discipline of the judicial branch need not be exercised exclusively by the 
judiciary; and, 

0 Inadequate b c i a l  support has a direct, harmfi~l impact on judicial 
independence. 
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In summary, debates on Judicial Councils are less about structure than about their 
accomplishments and results. Relevant and important questions are: do they help meet the 
needs of the judiciary? do they help enhance freedom from interference and improve 
aciency? If the answer is “no,” should new entities be created, or rather, shouldn’t 
reform address the reasons for this failure? 
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11. A. CASEFLOW MANAGEMENT 

CASE MANAGEMENT A N D  REFORM IN THE ADMINISTRATION OF JUSTICE IN 
LATIN AMERICA 
Dr. Carlos G r e g ~ r i o ~ ~  

L IN"R0DUCI'ION 

Thenegakaspects lnentioned m O s t ~ i n d i a g n o s i n g t h e s y s t e m s o f c o u r t ~  'on in 
LatinAmericahavebeen: delays,mmtah@ , excessive amplexity7 inaaxsii~ty, and a very high adbemiit 
ratio. On the other hand, the solutions that havebeen proposed are almost always to increase the number of 

and esuipmenS or to write new axles. Frequently, it isbelieved tbat these measures will ~ a d m u u s t r a t o r s ,  
a u t m d d y  produce the expeckd nmlts. Meanwhile, the size and structm of the Judicial Branch grows 
ilIationally, creating new connictsand newdifficalltk. 

. .  

However, agreat many ofthe problems are rooted in the existing models for managing and handling 
cases. Many ofthe changesthat could resolve these problems couldbe generated from inside the Judicial Branch 
with out increasing the^^ . or resorting to leg.&&ve reform. To be able to design changes from 
within, it is necessary to have basic statistical information available that can be ana@edjoii by judges and 
admm&mqandbecomparedtoexpiences inotherjurisdidions. The JudicialBranchshoulddRiseameans 
ofamstadyadyzingitsadmi&mo 'on, and lookfora way of irnpmving it, while impartingjusticeat the same 
time. 

. .  

Increasing pndwtivity and efliciency requires the redefinition of each one of the tasks, eliminating 
unnecessaty procedures, and making technology, which is increasingly accesible, available to the 'on 
ofjustice. It is also necessary to improve mechanisms of control, shramhe * j ud ic i a lp l aaxd in~and~ ta t e  
Communication. 

Inmanyinstances,thereformdjudiual~ 'on requires changing the judge's role in the process. 
These changes arise &enerallytirom newpmcedud norms, but in some cases it is also poss i i  to change the 
kquency, intensity, impad, and the wayjudgescan inmvem,bymocUjingthe guidelines on case management 
a n d t h e i D f ~ ~ w i n ~ j u d i ~ ,  therebyachievinggreatercontrolofthep~. 

11. ASP- ADDRESSED BY -FORM PROJECIS IN LATIN AMERICA 

To respondtotheseprobkmsofcase managemmtanddispositionofcases, reform pro jectsinthe region 
~ o n i n t r o d u c i n g c a m p u t e n t a t t  * 'oninthecourts. Proceduralreformsbavealsoplayedavitalrdeinthe 

&cases. programStodecreasedelaysorcase~+pare region as opposed to dorms ofjudkial zdmnm&m 
idated. In most cases, the solution has been to create new courts, to the detriment of analytical studies of the 
causesthatarege~theproblems. 

. .  

~k. Gregaio is a mathemat 'cian who waks as an i d q e d a t  coasllltant for S e v d  ofganizatioos includiog the Inter-Amexicm 
Childm's Institrrte of Montevideo, Uruguay. He teaches Quantitative Methodr in Law atthe school of Law and Social Sciences dthe 
Bumos Aim university. 
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The solutions tothe problemof casebadc-up in thejudicial system germ@ include a coordinated set of 
measures to: (i) *or the al- resolutiondconflids, in Mderto remrwefbrnthe system cases that canbe 
~~0lve.d without ajudge's htemnt~ 'on;(ii)p~reforms-searching~faster,mmoretransparentpprocess; 
and(iii)ad - .  . reforms. 

20 - 

Far- inthecityofwlenos Aires, there has been an incmshgb;bck-up ofcases in the labor 
cozitts since 1985, whichbegan to decrease in the last two years (see FIGURE 1). The cilllses ofthe back-up seem 
to be basically arterial: it is posn'ble to see that the number ofsettiements reached in labor disputes started to 
~ a s t h e i n f l a t i o ~ p r o c e s s ~ h y j m - ~ ~ ,  Tbatsituationwassupportedbyadecisionofthe 
supreme caput i n t h e c a s e o f ~ v s .  Pesauera de la mmniam whichresulted ina reduction in the interest rate 
that was usedtoupdate labor loans. The recent &crease in tbe number ofcases initiated could be explained in 

n process in statwrwned cornparries resulted in a decJease in litigatioq (5) three ways: (i) the 
o t x u p h d  accidents are now bandled incivil i because oflegislative xdom and (iii) the increase in the 
unemployment rate, as well asan increase in the rate dpeopleworkingwitbta contract 

. .  

FIGURE 1. Cases initiated and pending in 
thelaborcourtsinBuenosAires. 
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Some actionwas also takento reduce the level ofback-up. In 1994 eleven new co\1Tts were created solely 
far sentemng. Those amts  handlecases that havebeen heldup, a d  have a minimum number ofpersonnel. 

InEl Salvador, between August and October 1993, a census was taken of active cases. The results 
showed 136,791 pendhgoses, 9oo/o ofwhich were in courts of Winstance. Fitly pemntofthe pending cases 
were in the courts ofthe city of San W r .  Fifty percent of the cases were more than three years old, and 26% 
were more than 6 years old. In 57% ofthe criminal cases, more than a year had gone by since the last 
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This situation was coo6rorrted with mious actions. The main elements ofthe experience inc- 

systems, most importantly in the criminal courts of San Sahador and Sama Teck a pilot system for follow-up of 
sentencedprisoners, which was installed in Santa Tech and recently in San Salvadoc aplanfor organizing and 
slingjdkial W, and the establishment ofa anut r - in charge of coordinating the assignment of 

the managementafothefnon-judicial task All of these actions were supported with osesandozntdmg 

w e e d i n g a u t c a s e s t h a t ~ a t a s t a n d d l ; i m p m i n g c a s e ~  ~designingandimplementingautomated 

. .  
-s2 

The duration ofthe process was initially viewed as an indicator ofthe &ciency of the court 
ahmsmtbn system. In many cases delays become intolemble, however, and may hinder the pmiiility of 
obtain@ a t 3  solution to the 

. .  

Most ofthe actionStaken in the region to reduoe delays have been aimed at modifying pn>cedural nom. 
For example, procedwral reform in Uruguay began in November 1989 by changing written civil promedings - 
Civil Process Code, to~gsorproceedhgsheldincourt- General Process Code.'3 

' 

As a d t  ofthe reform there was an important decrease in procedural time (see F'IGURE 2). A sample 
study carried out by the Judicial Re5ormFjrojed macle it passi31e to establish that the duration ofthe pmcdhgs 
basbeen rpmlFpnby one-hax on the other hand, the success ofthe system ofholdingcourthemingq which has 
undeniableachantages,dependsonthen~ratiobetweenthe~of~~andthenumberofcases. Thatis 
wZry,atthesametimethattbeGeneralProcesscodebecaae~thenumberof~gcourtswasmodified, 
whichmeant- doubiingthe number ofcourts in thecityofMomdeo. The existem ofthenew 
c a r t  systemand the duplication ofthe numberofaxlrts makesit d B i d t  to explain the reduction observed in the 
duration of pmaxdings. Hower, one factor may help clear up this point It is a fact that the courts that hear 

. matterswerenotduplicateduntil1991. Nevertheless,thereductioninthedurationofthe 
' cases i ss imi la r toaUtheot€m~~,andlaboramts .  Therefore,it 

l i t i a v  
pmdhgsinwgi- 
is reasonable to -this reduction in the duration of casest0 the c- 'csofthenewprocedure. 

. .  
. .  

When~thepathtbat~hcasefollows~itstermination,onecanseethatnotalldthemerad 
withadefintesmknce, ie. adecisionthatresdves thebasic question relevant tothe conflict. Many times the 
process d u d e s  in an unusual or extmrdinary way: due to expiratioq dement, abandonment of the right, 
abandonmentoftheaction,acceptanceoftheclaimbythedefenQnsetc. Whenthenumberofcasesthatdonot 
d i n  theusual manner is significant, the eE0l-t ofthe System ofjudicial admhkwl 'on is wasted, because the 
amtlictisresdvedhkpendmtlydthejudicial system. Everyreformpro$zct thattriestodeal withcasebackup 
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In 1!?35, accordingtoLaw 24,573, an obligatoiy insQnce of mediation in all n o n d m i d  cases was 
esbMishedinArgenhfsnationalandfederaljusticesystems. Befbre&ptingthisdecisionapilotexpe&mtin 
mediatirmwasilr@mmd withpalticipafimofthe civil courts (estateandfamity). Tbe d t s  &owedm 
agreement level of59%inestate cases and 51% in family cases. In cases where agmment was nxhed, the 
averagedurationofthe medialion process was 55 days In all ofthe cases it was found that the most auspicious 
t h e  fbrthe case tobe mediatedwasbetweenthe amwr to the complaint and the trial proper. 

D. Accessbiity of Judicial Information 

The infonnationsystems should allow the sponsoring attorneys, pubkdefeMiers or Mime attorneys, 
pmewtm, o r o t k ~ ~ ,  to ask t5r idomation about their cases, and to find out directty the stage at which they are, 
be& aMetoaccess the database that amtains the infitmation. A great number of needsfor i n f i i o n  will be 
satistiedinthismanner-the- ‘on ofpersonnel making optimal use oftime and space. 
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The ament trend in the systems is for the a t t o w  to ask abut their cases ibm their own oftias, 
thraugha system o f m m m n s  that is outside thejudicial information system, which givesthem only partial 
accesStOthenecesSaryinfonnation 

The most interesting experience in this area is the one that has taken place in the Judicial Branch in 
Chile. Coasultationsystemsprmideinformationabouttheinitiato~terminato~andproceduralstatusofcases 
that are heard in the courts of Appeals in Sanfkgo. It is also possible to get this infinmation via mnote 
amsultaticmofthedatabanksintbecivilandlaborcourts. Thepublic~ceof"JudicialSelfansultation" 
makes itpossibletofindoutthe statusofcivilcasesfkomadistance, adobtain printed information with different 
levels of- forexampk, daily status, texts ofresolutions, movements of a case, etc. Access is available 
throughteaminalsiostalledonthefirstfloor~the~thathousesallofthecivilcourtsofsantiago. 

Judicial statisticsplay a fundamental role in the design andopthimion of case management and case- 
flow systems. In recent years the quality of statistical Sormation on the 'on Ofjustice has improved 
s@fkady inLatin America However, it does not seem to have taken advantage ofthe * 'onprocess 
tohaasethequalityofthedatap~ded, ortouse it indecision-making. Most ofthe data that is obtahd, and 
especialhlthedatathat i s m  descrii case loads. In this sense, it seems necessaryt~ give a new boost to 
casemanapementandcaseflow systems, to obtainbasic gkhl information that may notbeveqrelevant tothe 
courts in c4m/inR out their taskr, but will be Very important in research studies to optimize admhkmi on 
P-. 

presentty, the stalktics onjudicial dmin&ab 'on in Costa Rica seems to be one of the positive examples 
ofhowthe JudicialBranchshouldinfiithecommUnityaboutitsopemtionS. Important results have alsobeen 
achieved onjlldicial statistics in Argentina, Colombia, Chile and Uruguay. 

F. Characteristics of Information Systems 

one d the reforms in judicial administra tion consists of replacing manual reoord Systems with 
compute&dsystemsfixhandlinginf~on. Inalmostallofthecountriesintheregion this process hasbeena 

'on began with producing sentences (word 
~),andfdowedwithmechantsns * forreoordkeepingadcaseflow~gementthatreplacedthecosut's 
Hesandbooks. 

. .  graduat one. The processes d computerizing jldclal aflmumm 

0 providing Sonnation to Wtate decision-making by thejudge and his assistants, as well as the parties, their 
attornqg or any other personwhoparticipatesinaprocess; 

and permitting the generation of basic information for statistical adysis, evaluation, s t m m b q ,  
w o n  ofthe system, and for decidon-makingby those who act as court administrat0 rs or ck.61~ 
jladicia*. 

. .  
0 

G. PurposeandQualityoftheInformatioa 
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Stuijsfid when data is included in a computer system tobe used in preparing statistics, research, or 
monibxing, it is notnecessarytoidentifLthenamedtheparties(perhapsexceptforthe State itselfor partiesthat 
have multiple cases). The most imp= conse~uence is that only the information that is included for these 
puIposesmaybeprotectedundertbe”statisticalsecret” 

Referentid i n f d o n  mntained in the system fkibtes access to data, the process of identification of 
~ a n d e e n e c e s s a r y f o r m a n a g e m e n t  

Lkmmentary inf6mation that has -value fbishes the means for rational decision- 
making. I f t h e w  for example, can infosmthemehmofajudge’sdecision, or amtifiation, by consulting 
the computer system, that data should have doannenQryvalue. flhere should be a guarantee that all ofthe data 
classified as documentary can not be modified; or, if it is, there should be a record ofthe previous o~ltenf who 
modisedit,andwhen. 

Record-keeping: the most important chamcmsh ‘c is that including information in the record produoes 
legal amqmca. T h o m g k s  is also essential, in a recordkeeping system, the absence ofpe rkn t  
infiionhasdoarmentaryvalue. 

In the planningproass it is necessary to establish what scope (satistical, referential, cbmmemq, 
recordkeeping) eachunit o f i n f i i o n  wiU have in the caqummd . data system, how it will w o k  in the 
fiiture, and what information flows are ampatiile with other compter systems, now and in the fume. This 
aspectwiUperhapsbe relevant in future developments, or in reviewing current computer systems. A oveful 
evaluation dinformation needs shouldprobablybe made - or should be imp& ifone has already been done. 

In many dthe systems developed in the region, especially during the initial stages, the inclusion or 
exclusion of information was not a d t  d a  process ofidentifying needs, nor were the purpose or minimum 
quality standards esQMishedfor each type ofdata One ofthe pnh1em.s that bas arisen is that the useofcomputer 
systems is not mandataryfwthejudgeand his as&m&, which leadsto ifioomplete compukrkd infonnaton. 
Tbeusedliteralfieldshasalsobeen~t6thedetrimentofcodifiedfields,an4insomecases,ithasbeen 
leftuptoeachjudge to estaMish his owncode tables. Nottakingprecautuns in this sense leads to a lower quality 
dinfbnnatim tbat, although it does not ekct the work ofthe court in p m  beoomes relevant when 
ampuk&d data is used in the future to condllct glM studies and analyze the operation ofthe whole judicial - 
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E CaseDistribution 

In many cases the instaMon ofcompumid information systems makes it possiile to administer the 
distributionandassignmentofcasesamongthecourtsina~~mandfairway, accordingtothediffdty 
and urgenq with which they must be R&WI (e.g. protection action). 

For example, there havebeencase d i s t r k h  !gskm in: Buenos Aires - in the civil courts Since 1981, 
cou~ts; Santiago de Chile - in civil and labor courts since in labor courts since 1987, and recent&, in cammerclal * 

. courts since 1992. . .  1989; M o ~  - in civil, m, labor, and lit@- 
A n ~ f a c t a s s o c r a t e d  - withautomatedcasedistribzltton * systems is to have codingtableswith the 

countries in the region). Thepreliminaryclassiscationofthe case is proposed@ the attomey who presents the 
objects oflitigatiion, marteq type &case, and object dthe process (gathering the synonymy used in some 

u which permits more effiicient rn ofthe cases hi- and more homogeneous dish-iionof cases. 
It is necessary to review the tables ofoptiom periodically, bearing in mind the needs d statistical studies and 
information systems It is dvisabletodculate howfhpmtlyeachaneoftk options has appeared in recent 
years, toatlaly%the advantages ofehninam g, adding, or distinguishing new options, with statistical orjladicial 
criteria. The tables used in Buenos Aires, Santiago de Chile, and Monkvideo, for -le, are substantially 
( i i f kea  CheoftkreaSomistheMerent~ legal flameworks, butthere are alsoothex elements, and 
qeciik customs, regarding litigation. For example, on the coding tables of civil and labor courts, there is a 
difiiculty that seems to generate different solutioq which is the co-nce on those tabla of descriptions of 
k t q  rights, or actions. The tables of crimes seem tobe much more homogenews. 

. 

Distribution systems make it possibletogenemte common files for all the cwrts, or appeals coutts, on the 
same matter. Only in a h  cases are they connectedvia network to the courts' management systems, which 
permitsmore&icontrol, andmakesitpossiMetoidentifjlrelatedcases. 

There are several sytems in use in the region; some were developedby the technical teams ofthe Judicial 
Branch, andothersbycompaniesor~co~tants .  Inallofthecases, conb.olanddirectfollow-up ofthe 
prqiectS,bythe authorities ofthe Judicial Branch, was showntobefavorable. 

The moa impdant o b i  of IANUS, the system of Criminal Case Follow-up of- is the 
proceeding.Theprocessis consideredtobeachainof-. Thetechnicamodulesconsistcb: reception 
dthecase,distribpmon * O€thecasetoco9lrts,- * and storage of means of p m c  &i&ratm * ofthe 
&, handling ofthjudges' agenda, cow ofnotifications, and control of the conviction. The system makes it 
possible to geneme different statistics at the court level. 

T h e c r i m i n a l o f E l  Salvadm (in San Salvador and santa Tecla) usea system of case management 
ofuiminalcasesintheFirSt Instance. Thesystemmakesitposdbleto~rdpersonal d a t a a b o u t t h e d e f ~  
govenunent arad defense attornqs, place dthe commisjion dthe crime, names ofthe victims, etc. They also 
&the dates associatedwith all ofthe events, procedural stages, and ways the case may end A screen 
containing the history makes it possible to display all ofthe events related to the case in an orderly mauner. 
Amsher system has been developed for the management of the cases of convicted prisoners, and is cufiently 
aperatinginthecriminalcourtsdSantaTecla Thesystemmakesitpossibletocontml pwentkdetention, 
stayofPl==-ws ' execution ofthe sentences, and ensuringthatthe -are served. In the module of 
Exedon ofh tenas ,  it is possibleto record payments made for civil liability and the objects attached, 

InthecivilandlaboranJrtsof Santbgode chile, the C a s e - F l o w a r a d ~  control System records 
the hitiath, procedures, tenninatian, and file ofeach case, and creates arecordofall theprwxdud actions, 
affanged according to the type of procedure (ordimy, exeathe, precognition, etc.), associated with each type d 
case. The system canver@thetime allowed by law for court action for each stage of the procedure. It also 
providestodstofacilitateadministratrve ~ s u c h a s t h e ~ m o f ~ l i s t s a n d ~ c s .  Thephysical 
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fbllow-upoffites, c&ifkdtruecupies, rogatory lettersordocuments is alsopcdile. It also makes it possibleto 
record the movements in the court’s ~ r r o c o u n t ”  

In Uruguay, a systemisusedthatwas develaped by the Conrputer Center ofthe Judicial Bmnch It is 
courts in Montevideo, and in multiple * . .  can la l y  in use in civil, labor, famity ami co- 

ju r i sd ic t ioncoul t s (non~)  i n t h e c i t i e s o f L a s ~  Maldonado, Pando, paysanmi and salto. 

The first management Systems dRfeloped in the region to operate with written procedural codes were 
aimed at out where taefile w a  to facilitate the writing ofthe mmce (wordprooessors). On the other 
band, ifprooechnal activity focus on oral management syskms will be mofe oriented taward 
managementdthecalembrandtheagenda A l t h o u g h t h e s e ~ t h e m n e e d s t h a t w e r e ~ t o Q y ,  
~amdatedintheuseofcamputertechmlogyindicatesthatthemanagementsystemisafimdamental 
tool to improve effective control oft he pro^ dthe caseby thejudge andhis assistants. 

h * t o  the experiences anafyi.sd, managefnent Systems canbe developed with di&rent levels of 
involvement with procdml norms. In some cases, anattempt hasbeen made to produce a management system 
that canpmtidlybe adapted to any type of procecfural code; in other cases, systems have been developed ad hoc 
fora particular code. The that have been developed by looking for an hkmedxa ’ alteroatve leave it 
up to the userto include infamation related to procedural norms; in this way, the procedural steps or stages are 
included as tables, that the user can modifjr. Withoutpropercoardinaton, this way ofworking tends to gemrate 
informationtbatisnot comparable. 

It bas been obsemd that a management system can suffer from a certain degree of inertia, or can 
introduoeprocechupsbynon-l~means,whichinsonaecaseshave~aliveinstitutesorp~that 
were abolished whenaprocedural axie was reformed It is advidleto difhmm& * clearfywhplanningthe 
inclusion of each piece of data, table, or classification, whether or not it fits in aocurately with the produd  
norms in effea Not all theprocechrral nonus ShouMbe referred toor recorded in the system,just the ones that are 
COLlsidered neasary. The & v e w o f t h i s  adivity requires the partidpaion ufa  group ofspe&dim in 
judicialprocedures,-- 9andconlputersenices. 

Thedesignand~cationsincasemanagementand~flowsystems should nspordto needsthat 
havebeen khtiiiedpmiously. Ifthe stwture of the management systems in the region is taken as a point of 
referenoe,inpriraciple,thebasicc~ * ‘csdthesystemshould: 

e aperate with adequate inter-relation to the procedural axie in effect If there is a change in the procedural 
code, the newcases, and the ones thatarepmcessed accordingto the oldcode, should coexist temporarily in 
thesamesystem; 
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followed 
imDKwe. 

anntadmhkmm n began by assist@ in the writing of sentences (word processors), compute?lpng 
by case-flow rM&amms * that replaced the cowrs tiles or ledgers. As ccquter systems grow and 
central databases are created for all ofthe same kind dams in onejwisdiction That is the time when 

. .  

pe&e appear who are not party to any case, but who are intemkd in having iEccess to, and *judicial 
information 

oittheotberharad,theadmi&ml 'on of- should be transparent, * publicity about its actions and 
deckiomis one dthe pillars ofthe system Knowledge ofprecedents is what ensures respeaforthe principle d 
equal justice. 
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In the court OfAppealsinthe civil courts dBuenos Aires, requesb havebeen pxesfaed with the same 
characteristics; for arample, to find out whether a potential tenant basbeen evicted in the past Recently, the Civil 

established by Agreement NO 922, af November IO, 1994, placed restrictionS on access to judicial 
i l l f d ~ ~ i n t h e c a s e s o f ~ c o n 0 i c t s ,  

Aware, then, dthe differences in opinion as whether to make the information collected in judicial 
actions public, and the certainty that thevolume d~ormation as well as M i t i e s  of access will continue to grow, 
the demand for infonation, with or without any legitimate interess will also increase. It is considered highly 
- t o w  legislation that takes into account the situations mentioned above, andbasically defines 
general principles applicable during the development process ofcoxnputer system for the Judicial Branch 

* thescopesd This legislation should be compatible and oomplementary to the nom that detemme 
habeas data," beclu~e, in principle, publicity applies to ~II the i n f o d o n  handled by the public ~&~ww.I  On. 
Nevertheless, gui~shouMbeestablishedto~theWensel~citizenagainstthewaythat information 
migbtbeused. It willbe lleasay, then¶ to establish limits in the processes dcoll*datathroughsubstatltive 
norms thatquirepmious 2hMcation dthe need forthe data, and the purpose of its use, as well as limit who 
mayrequesttheinformation 

. .  . 

TheQeationddatapmxsingsystems shouldbetransparent and accessible to all users. It is neoessary 
for the govenrmpart-that work with databanlcsto have contacts- idepmht institutions and now 
g o v a m e d  organizations~off~the se3vices oftheir exprrs and represent the opinion d s p e c i i l C  sectors. 
The risk fixton, effeds, andcoasequences that data procesSing systems may produceon societyshouldbe Wed, 
asrisk-. 

T h e ~ o n ~ a v o i d t h e s t o r e d i l l f o ~ ' s ~ ~ g o r p e r m i t t i n g a n y f ~ o f ~  'on 
or *q fbr exampk through gather@ and keeping data on religious belief$ political opinions, sexual 
at tit^& ethnicOrigi0, disability, etc. Also, the time periods during which it is ~ecesc;aryto maintain the data 

Publicity does not shouM be identified and stipulated, -the prodm by which it may be eliminated 
-the- disclosure of data, nor does it mean 00nverhn * g the public admlmml 'on into an 
information senice. The legislation should determine when itwouldbe appropriate to provide third parties with 
in€OmMiOn refiningtoan indivictual. 

. .  

Appropriate decisions are necemly then in this area, either to make the information in the Judicial 
Branch accessible to any user, and acknowledging the idividd 's right to petition privacy, or, on the -, 
t.estrictingaccessodytotbbsewho h a  legitimate interest that is dulyaccredited. Ddiningthese issues ha  
*-requirement for the development and diiciency ofjudicial computenzatt ' 'on, as well as for public 
~isenicesandnati~records,andespeciallyforcomputerizedstatistics. 
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principle ofpurpose (data willbe recordedfix specil6ic and legitimate purposes, and it will not be used in any 
waythatisinconsistentwith*purposes); 

principle ofproportio3lality (the data should be appqriate, relevant, and not excessive); 

the data0b;taiaedwillbetmtedfairfY and l e e ,  

rightofaocess t o i n f h n h n  (viz before starhing any p deciding what personal information is . .  
mcssuy, and how the in€imwionis goingtobetreated, mxded, and transfenalto other people); 

right to know to whom your personal data has been 

right to oppose, far legitimate reasons, the subjecting ofthe information to data processing, 

righttoreccifqrido~ion; 

spedic actions for gumtee of habeas data; 

cancellation of Twx)Tc1s when they are no longer necessary or r e l w  

s&tisticalm 

aristeaoe ofan authority for protection ofpersonal information. 

IIL CONCLUSION 

* m h e w  by the Reform in the realm of case flow management has been charadenzed 

There ale several problems in this process: theamplexityof new technologies and their awn slang the 

'on with introduction ofcomputer equipment Even acceptiogthefact that it is essentjal toequipcourtadmm4nb . .  
a l l t h e ~ c a l ~ t h i s i s n o t a l l t h a t n e e d s t o b e , M c a n b e , r e f o r m e d  

~ ~ e s p e c i a l h l c r r m p \ l t e r s c i e n c e , -  
re&ancetochange; thetmdit id  educathoflawyenandjudgeq which does not include any knowledge of 

'on, decision-making, etc.; and pressures and commercial 
aspectstbatsurrouodoomputerization, just to d o n  a& dthe most important problem. 

. .  
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distribute cases only crmtain i n f i i o n  about the adstence o f a  case. But there are still many traditional 
~ t h a t h a v e b e ! e I i ~ l i k e ~ a n d b a d c ~ .  

There are several reasons why each Judicial Branch should assemble all ofthe exisling information on 
management systems and cany out its own studies. Anumg them, as a general framework, they shoukl 
concentrateonsystemscorrespondingtotheprocessingdexistinginfonnationinthe Judicial Branch that make it 
possible: 

e to improve the capacity ofmanagementanalyss at the directive levels ofeach one ofthe public institutions, 
includingthecourts, 

fB todifhmmk what is typical hm what is inconsequential; 
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11. B. DELAY REDUCTION 

STRATEGIES TO REDUCE TRIAL COURT DELAY 
William E. Davis" 

1 INTRODUCTION 

A. The Judicial Branch of Government 

The judiciary "will always be the least dangerous to the political rights of the Constitution; because 
it wil l  be least in a capacity to annoy or injure them. The judiciary bas no influence over either the sword or 
the purse; no direction either of the strength or of the wealth of the society; and can take no active 
resolution whatever. It may truly be said to have neither FORCE nor WIU, but merely judgment; and must 
ultimately depend upon the aid of the executive arm even for the efficacy of its judgments."61 

B. Judicial Administration 

It is now well recognized that the existence of judicial independence cannot be separated from 
adequate and proper judicial administration. It involves both policy-making and policy administration. If 
the judicial branch is poorly equipped and administered, its independence will be of little value to citizens. 
Appropriate judicial administration requires adequate financing and leads to preservation of public 
con6denw by the efficiency which it produces. Consistently with judicial independence, judicial 
adnuwtmtion should be provided to the judicial branch by its own W. Less consistently, it is more 
fiquently provided by executive departments of state. Conduct of such administration by the judicial 
branch facilitates judicial input to policy, and requires judicial assumption of responsibility for the progress 
of the branch. 

. .  

C. Effincy in Conduct of Business 

The qualily of independence given to the judicial branch is Unique in the politid spectrum and, in 
turn, requires of the branch that it performs its functions efficiently. A judicial branch which is a decade 
behind in disposal of its caseload may be independent, but it has no political relevance. The qualily of 
independence ceases to matter to citizens if they cannot have it applied to resolution of their particular 
disputes. 

Judicial systems are striving to understand their responsibilities and identify means of responding 
to the increasing expectations being placed upon them. As societies find even modest levels of economic 
stability, the cries for improved justice are heard. The crisis Eacing justice derived fiom the perception, if 
not the reality, that there is unfairness in the system - namely, the rich have different standards applied to 
them or, because of skin color, there are Merent standards. The seemingly interminable delays in the 
system are recognized by the public as being symptomatic of collapsed systems, and fosters the view of the 
government's inability to provide basic seMces. 

The length of time it takes for the system to resolve conflicts contributes directly to the absence of 
confidence and appearance of corruption. How can there be confidence in a system that takes over five 
years to resolve simple conflicts, or detains an individual for two years only to find him not guilty at the end 
of a process? It is little wonder that justice systems characterized by these conditions are not held in much 
confidence by its citizens. 

Mr. Davis is senior advisor with the Natioaal cadnfa State 'd Rograrns aud Principal m DPK Comulting, a firm 
specializiag in public policy and justicerefixm propms throughout Latin America Mt. Davis is former Diredar of the 've 
OffiQoftheCourCP(CaliforniaXf<nmerCirmtExeadiveforthe91hFedgalCirariSandfonaerDirectoroftheAdmiairtratrv ' eoffkoftbe 
Cavrs-). Heholdsalaw degree6.omtheuniverSityofKentucky. 

Alexmdfx Hamih,  The Federal& No 78. 
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In a 1987 report by the Institute SER of Santa Fe de Bogota, Colombia, the authors quote a 
message sent by the President of Colombii Albert0 Lleras Camargo, to the Congress in 1961, saying: 

"I3 cosa grave que todo el pais acepte mucho como axiodtica la quiebra de la organizacih 
judicial y que no haya nadie que pueda levantarse con autoridad suflciente, nacida de 10s hechos 
mismos, a refutar la convicci6n ptiblica. '" 

In answer to this call for change, the response was to provide the government with a much wider 
authority to address these concern. ~ ~ w e v e r ,  in an evaluation made nearly 10 years laterye the contiitions 
had not changed. The authors believe that the reasons for a low percentage of public support is the 
slowness in the process, as well as the limited access to justice available to the poorest sectors ofthe 
country. Similar studies in Argentina,64 Costa and Chiles provide the same findings. 

The table which fdlows depicts the evolutionary stages that judicial systems undergo in the process 
of matunn g and improving performance. The graph illustrates and tracks the stages which cour&s follow in 
their development. It is conceivable that, within a country, courts can be found at all levels of development. 

Administration of Justice Systems Evolution6' 

In stage one, judicial systems are preoccupied with logistical questions. These questions are 
reflected in inadequate space, lack of supplies, and inexistent or deficient equipment that are needed to 
perform basic runCtions. Judges and court staff who are laboring under these conditions are not in a 
position to discuss or assess how the system is working. The focus is on daily survival and, quite 
commonly, lawyers and litigants are asked to provide the judicial system with these materials. 

Planners and reformers must recognize that minimum linancial support is required for basic 
qerations. The Nicaraguan Supreme Court's ef€orts to build nearly 100 local court facilities - in the most 

study about Delay in Colombk Irrcltitute SFX, 1987. % is quite grave that people would accqt as axioma!ic the collapse of the judicial 

study about Delay m Colombia, Dr. Alonso Monada, 197 1. Judicial Associatioa of Colombia 
branch and that no one with su5icimt autboritywill raise a hand, bom ofthe same deeds, to refutethe public convictim" 

"public Opbka study on Judce, Judicial studies Cpaterofkgedm, institute Gallup 
a PublicopiniOa Study= Justice in Custa Rica, CIDGallup, 1994. 

Uni- 1993. 
61 copyright, DPK Condtbg July 1995. 
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1994. 

Justicio y Marginalidad, Percepci6n de los Pobres, Results and Analysis of an Empirical Study, Corporacibn de pranOci60 
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strife-torn areas, as a priority - is an illustrative example of this stage. Further, the court, after carefully 
selecting the new judges and staff to serve in this area, changed these circumstan ces, by bringing about 
operational changes. 

In stage two, the concerns are more focused on organization and administration. Many systems in 
Latin America are preoccupied with implementation of new organizational structures. During this stage, 
systems begin to develop the capacity to understand their own operations. This stage includes the 
emergence of statistics offices, planning functions, and other functions which enable systems to 
systematically develop standards, norms, and guidelines regarding their performance. 

In stage three, justice systems begin to mature and start to address specific concerns about delay 
and measuring the quantitative performance of the system. The ability to collect and analyze information is 
a necessary prerequisite for initiating delay reduction activities. Reform efforts must first lay an adequate 
f d t i o n  for initiating a coherent delay reduction strategy. 

It is essential that an intemal capacity be developed to measure performance against standards. 
There is, however, an equally important requisite for the system to have the capacity to devise strategies for 
improvement of performance in order to implement those strategies. Efforts, to be significant in addressing 
delay, must have professional support to build the organizational and operational capacities. 

The fourth stage focuses on qualitative issues. Many court systems in North America are st i l l  in 
this stage of development. Perhaps as many as 12 state and federal systems are initiating projects directed 
at implementing performance standards which focus on qualitative issues. The Costa Rican system in Latin 
America is perhaps the only one in a position to contemplate such action at this time. 

IL COMPARATIVE EXPERIENCE IN U.S. COURTS 

A. Delay Definep 

The ABA Standards Relating to Court Delay Reduction state: 

“From the commencement of litigation to its resolution, whether by trial or settlement, any elapsed 
time other than reasonably required for pleadings, discovery, and court events, is unacceptable and should 
be eliminated. To enable just and efficient resolution of cases, the court, not the lawyers or litigants, should 
control the pace of litigation. A strong judicial commitment is essential to reducing delay and, once 
achieved, maintaining a current docket.” (Standard 2.50). 

The 1973 publication of caseflow Management in the Trial Court, published by the American Bar 
Association’s Commission on Standards of Judicial Administration, sets forth fundamental reasons why the 
court, rather than the lawyers, must control the caseflow process. 

Effective coordination of multiple resources in the court environment can only be effected from a 
single position. The bar and the prosecutor are usually concerned with individual cases rather than the 
caseload as a whole. The court, as a neutral agency, is the logical central focus from which to control, 
coordinate and balance the interests of all parties. Although case management is a widely accepted practice 
in the U.S. cou~ts, it used to be viewed as inappropriate for the court to control the pace of litigation. 

An effectively designed caseflow management system enhances justice. It conserves resources and 
reduces the costs of litigation, while at the same time it classifies each case to the type of court attention it 
requires. Today, many courts have implemented.successful caseflow management systems, and attorneys 

Amaican Bar AswAatiOIl s t a d a d s  Relatingto court Delay, 2.50 casefiow Management and Delay Reduciion; 2.52 standards of 
T d y  Dispositioa; Matters Submitted to a Judpe; 2.54 Court Delay ReQdion Program, 1985. 
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are playing an integral role by contributing to their design, and providing ongoing support. Although 
&&ve caseflow management systems may have Werent characteristics, often unique to the local culture 
in which they operate, all suwsfid system include the application of three basic operational principles. 

B. Basic Operational Principles 

1. 
2. 
3. 

conference 

Early Court Intenention 
Deadlines for Case Events 
Court Supervision of Case Progress 

1. Early Court Intervention, or early a&ve court attention to the case, often involves a 
between the judge and attorneys soon after a case is filed, to assess the time, events, and 

r e ~ ~ u r ~ e ~  necessary to appropriately dispose of the case. Effective caseflow management systems provide 
for relevant case information that enable the court and attorneys to tailor a timely disposition plan which 
best fits the unique characteristics of each case. 

2. Deadlines for Case Events involves creation and monitoning of deadlines, or interim 
time limits, for completion of necessary events. An example is a discovery completion date. The total of 
the interim time limits are such that disposition of the case in accordance with the court’s overall time 
standadsisassured. 

3. Court Supenision of Case Progress requires monitoring and controlling the pace of 
litigation. The monitoring process begins when the case is filed, and continues until a judgment is entered. 
Active and continuous court supervision facilitates predictable progress, promotes case preparation, and 
lends to timely dispositions. There is a need to consult the bar about problem with the existing Casenow 
system and possl’ble remedies. Expednce shows that most lawyers are concerned about the effect of delay 
andareinterested in contriiuting to solutions. The lawyers in each case should also be consulted about case 
complexity and the time needed for adequate preparation and disposition of the case. Efforts to build 
alliances with the bar are aecessary elements in a delay reduction program. The bar will have to alter its 
way of doing business, and experience has shown that lawyers should participate in order to obtain their 
collaboration in this effort The need to recognize that the court will take control over the process is 
paramwnt 

Unless a court asserts positive, early control over the pace of litigation, it wil l  not be possible to 
acbieve the most timely and just disposition. The findings of a three-year study of case processing times in 
18 urban trial courts are presented in the National Center for State Courts 1988 publication, Changing 
Times in Trial C o ~ r t s . ~  The research indicates that careful application of fundamental principles has 
allowed courts to manage their caseloads successfully. Following are several broad findings from research: 

0 Delay is not inevitable. 

0 Courts can process cases with speed and &ciency, and maintain high standards of due process. 

0 Where backlogs and delays exist, it is possible to reduce them significantly. 

0 court procedures and attorneys work styles can change to move more cases in a shorter period of 
time without sacrificing justice. 

0 There is no single mode for effective caseflow management and delay reduction. 

@ Changing Times in Trial Cmrts, CasejZm Management and Dehy Reduction in Urban Trial Cmrlx, National center fm State Cants, 
1988. 
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. .  

e Regardless of differing rules, procedures and resources, amts can manage cases effectively and 
reducedelay. 

C. Ten Key Elementt~ of Successful Caseflow Systems 

1. Leadership 6. Commitment 

2. Goals 7. Staff Involvement 

3. Information 8. Education andTraining 

4. communications 9. Mechanisms for Accountability 

5. caseflow Management Policies 
&Procedures 

10. Backlog Reduction & 
Inventory control 

1. Leadership 

Successful courts have strong leadenhip teams, including a chief judge with the vision, 
persistence, personality, and political skills necessary to undertake a delay reduction program. The court 
manager is a key member of the leadership team who works closely with judges and staff to develop 
workable policies and procedures. Bar leaders also play critical roles, since their involvement in developing 
and supporting a caseflow management program is essential to its sustaining success. In delay reduction 
programs targeting specific types of cases, such as criminal cases, leaders of other justice system agencies 
(e.g. prasecutor) must be involved in the comprehensive system-wide planning that is required for a - P r o m  

2. Goals 

Successful courts know what they are trying to accomplish because they have adopted time 
standards for procesSing cases. Many jurisdictions have adopted the American Bar Associations Standards 
Relating to Court Delay Reduction. Other courts are guided by time standards established by their state 
supreme COUR, and some courts set their own standards. 

American Bar Association - Time Standards for Civil Cases 

90% Wed, tried or otherwise concluded within 12 months from filing. 
98% Settled, tried or otherwise concluded within 18 months from filing. 
90 % of the remaining cases are settled, tried or otherwise concluded within 24 months from filing. 
10% Are accorded Merent treatment because they represent exceptional circumstances. 

American Bar Association - Time Standards for Felony Cases 

90% Adjudicated within 120 days of arrest. 
98% Adjudicated within 180 days of arrest. 
1 W ?  Adjudicated within 1 year. 

3. Information 

Courts that succeed have information to monitor achievement of goals. At a minimum, they 
regularly review information about the size and age of their pending caseload, Continuance rates, and trend 
in filings and dispositions. Most important, they use this information to assess their progress, identifj. 
problems, and determine what works well. 
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4. Communications 

Mechanisms for good communication and broad consultation among trial court and state-level 
leaders, the private bar, and court-related agencies are essential to a sucasfd program. 

5. Caseflow Management Policies and Procedures 

The basic principles of effective Casenow management must be turned into policies and procedures 
which enable the court to exercise early and continuous control over cases, to make sure that motions get 
resolved early, to set realistic schedules for the completion of case events, and to ensure firm trial dates. 

6. Commitment 

Critical ingredients of SucceSSful programs are a shared recognition by the court and the bar of the 
need to change the pace of litigation, and a sbared resolve to achieve that change. Furthemre, in 
SUCOeSSfUl courts, the judges affirm their responsiiility for managing the caseloads, and the court as a whole 
is devoted to the long-term effort required to sustain an effective system. 

7. Staf€ Involvement 

The involvement of staff membem at all levels in system planning and monitoring is imperative. 
Staff are the people most familiar with the details of court operations, and attention to detail is vital to the 
SUCCeSSful implementation of a caseflow management system. 

8. Education and Training 

If courts are to manage their caseloads succe&Uy, both judges and court staff need to know why 
and how to do it. Training is essential to familiarize judges, staf€, members of the bar, and court-related 
agencies with both the purposes and fundamental principles of caseflow management, and their specific 
application to day-today court operations. 

9. Mechanisms for Accountability 

In succedd courts there are clearly defined duties and responsibilities as well as mechanisms 
for accountability. Accountability requires the existence of performance goals and accurate measures of 
goal achievement. 

10. Backlog Reduction and Inventory Control 

Elimination of the backlog of cases already in the system is just as important as the development of 
& d v e  means of avoiding future backlogs. Even when a court is functioning well, and delay is not a 
problem, control of the inventory of pending cases should be a concern. 

The chart below illustrates the common elements of successfd delay reduction programs. These 
elements were determined through a done in 18 United States courts. 

Cants that Succeat Si pmfiles of S d l  W d l i i  E. HewiqNat id  ceoder for State courts 
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Procedimientos para 
administac’kh de 
flujo de causa 

lnvolucramiento 
del Personal 
Administrativo -.-.-.-.-.-. 

reduccibn de 
cuellos de botella 

Mecanismos para 
medici6n del desem 

Comunicaciones 

D. Managing The Flow of Cases and Delay Reduction 

General Principle 

From the beginning of the litigation process until resolution, either by judgment or by mutual 
agreement, all time elapsed (beyond what is reasonably required for the allegations, evidences, and events in 
presentation to the court) is unacceptable and should be eliminated. To permit the just and reasonable 
resolution of cases, the court, not the attorneys nor the litigators, must have control and mark the pace of 
litigation. A strong judicial commitment for the reduction of delays is essential and, once accomplished, 
must maintain the updated order of the schedule (list of litigation for the period of sessions). 

Principal Findings of Studies”on delay Reduction: 

Delays in the courts in the first instance are not unavoidable. Some urban courts handle all their 
cases in a very prompt manner. 

Existing delays can be reduced in a meaningful way. The study documents indicate dramatic 
improvements were achieved in spite of SUbsQIlrial increases in the number of cases assigned to each judge. 

There is not a clear correlation between the pace (speed) of the civil and criminal litigation and the size 
of the court, the population of the jurisdiction, the composition with the total load of cases, the number of 
cases assigned to each judge, or the percentages of cases that proceed to judgment by juror. 

” Justice Delayed. ’Ibe Pace ofLitigation m Urban Trial Courts, Nariooal Center fa State courts, 1978; Maaagingto Reduce Delay. 
Naticmal Center fa State courts, 1980; -that succsbd, Six profiles ofluccesshl courts, National Center for State courts, 1990. 
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0 The presence of an dtemtive resolution program of disputes (ADR), either obligatory or voluntary, is 
not related to the processing speed of the civil cases. 

0 The system of assignment of cases used in a jurisdiction (e.g., master calendar, individual calendar, or 
hybrid) does not seem be a decisive factor in determining the processing time of the cases. 

0 The implementation by the court of the key concepts of caseflow management strongly correlates to the 
rapidity of the processing times of the civil cases. 

0 ~n the crimiaal process, police practices, and those of the district attorney's office, have proven to have 
great impact on the general processing times of cases. Good systems present these characteristics: 

Rapid case assessment by prosecutor 

Early assignment of legal counsel for poor defendants. 

Early presentation of the available evidence (e.g. police reports, statements of the witnesses, 
statements of the accused, laboratory reports) 

Continuous management by the court 

o case management program can be institutionalized. 

0 Leadership is the key factor in the success of delay reduction programs. 

o Leadership and commitment at the local level are necessaty. 

0 There is no single model of a swcedid program. Successful courts have used a variety of techniques, 
and have tailored them to local conditions. 

IIL LATIN AMERICAN PERSPECTIVES 

During the course of 1993, the National Center for State Courts conducted three delay reduction 
smf&ences (Kingston, Jamaica; Santiago de Chile; and Panama City, Panama). Those conferences were 
designed to present the experience of the United States courts in delay reduction, and then explore how 
these experiences could be used in the Latin American.system. 

Every country in Latin America, except Brazil, Ecuador, and Mexico, was represented at these 
conferences. There is a hemispheric concern about delay. Criminal delay in prosecuting cases is widely 
recognized as representing a critical condition in every country. Civil delays of five years and longer were 
reportedly the norm everywhere except Uruguay. The conferees agreed that c h n i c  delay d t e d  in 
discrediting the justice system. 

The traditional role of the judge is to analyze and elaborate principles, which can be derived from 
careful study of positive legidation, into a harmonious systematic structure. The components of this system 
are believed to be purely legal, a set of alternate truths related by rigorous deduction. Hence, the legal 
inquiry is almost exclusively d i d  toward legal The concept of the role of the judge is expressed 
in civil and criminal codes of procedure where in the judge is to coordinate the process of litigation. The 
norm in civil matters is that judges do not fulfill this role. The lawyers control the prooess and the pace of 
litigation, and have a virtual stranglehold on the civil system. There are, of course, exceptions to this norm, 

J c h  H. Merrynand David S. C W  Ccmpxtm . Law, Westem Eumpean and Latia Amaican Legal System, p. 213 (1978). 
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and these exceptions demonstrate the validity of this principle. Judges can actually exercise control over 
cases, and ensure compliance with procedures, so that delay can be reduced 

The absence of indepth statistical information inhibits the ability of the reformers to identify 
appropriate strategies to confront this reality. The role of the lawer is to be a litigator. The law school 
training has focused on developing litigation skills which translate into managing the procedural system to 
gain m e .  The process itself has created the concept of la chicuna as an element in the bag of skills 
each lawyer has to develop. La Chicana is the use of the virtually limitless procedural strategies which 
sometimes cross the border of legality. Judges seldom intervene in the process to restrict abuses of lawyers, 
and the application of sanctions is extremely rare. 

The proceduraI dimensions of the litigation process now overshadow the outcome of the conflict. 
Civil procedure has become the “status” course in law schools. Rules to govern the conflict resolution 
process are necessary, but there also must be a neutral figure insuring adherence to these rules. Judges who 
are to exercise this supeMsory role have invited the lawyers to self-regulate, which translates into no 
regulation. 

It is also quite ullcommon to hear of a judge imposing sanctions on lawyers for failing to comply 
with rules of procedure. The absence of adequate enforcement mechanisms directly contributes to the 
creation of a litigation system for which no one assumes responsibility. Certainly, judges do not have 
responsibility for the actions of lawyers, and lawyers cannot take responsibility for their counterparts’ 
actions. 

. 

In common law systems, the focus of the process emphasizes the resolution of conflicts. The 
discovery procedures used in the litigation process have evolved over time, to reduce uncertainty about the 
~ t u t e  of the case, and eliminate surprise. The idea was that the more the parties knew about each others’ 
case, the easier it would be to resolve it. In U.S. civil procedure, the judge controls the process by setting 
time limits on the lawyers to finish developing their cases. Judicial education programs center on training 
judges how to exercise this function - managing the litigation process. 

Another dimension in the civil law system, which is fresuently identified as the cause of delay, is 
its reliance on written procedures. The Institute Iberoamericano de Derecho Procesal Civil has promoted 
the elination of the traditional written system in favor of oral procedures. Uruguay approved task 
procedures in 1988, and implemented the model code in 1991. The result of the change was a dramatic 
drop in the time required to prooess civil cases. Specifically, the times changed from 2 4  years to months 
during the first 2 years ofthe code being effective’3. ~ f t e r  the first 2 years there begins a process of gradual 
increase in the time required to process cases. In a statistical study done for the Supreme Court, the 
re~earcher’~ was not able to prove whether the reduction was caused by the new code or by the creation of 
100 new judgeships. 

Recognizing these differences is essential to evaluate the applicability of lessons learned in delay 
reduction programs in the U.S. Court System. The essential ingredients of successful delay reduction 
program were discussed earlier in this paper. 

A. Strategies to Reduce Delay 

This section addresses two strategies: 1) M o m  of the Legal Framework and 2) Improvement of 
Court Operations. The legal fiamework refers to enabling legislation that controls how cases are presented 
and resolved. The focus of operational strategies I& directly at how the judicial system operates, interacts 
with its users, and supeMses itself. 



1. LegalFramework 

COUNTRY 

The emphasis on changing the legal framework is evident in virtually every countq in the 
hemisphere where written procedures have been used traditionally. In the following countries, legislative 
reforms exist in various stages of development, and are designed to alter the current legal framework: 

REFORM IN PROCESS REFORM DEBATED REFORM APPROVED 

Lessons of the Introduction of Oral Process in Latin America" 

NICARAGUA cr imid (1996) 

PANAMA criminal (1996) 
I 

PARAGUAY criminal (1994) Public Ministry ( 1995) 

PERU 

VENEZUELA 

crhninal-- CMlinal -oral plenary- (199 1) 
(1995) Civil (1992) 

crhninal (1995) 

o f f i ce  of Justice of the p c e  5 months 
Civil Court 6 months 
Labor court 3-8 months 
Family Court 4-7 months 

These legislative reforms require changes in the operation of the system. Taking advantage of the 
legal procedure refom, to undertake administrative and operational reform, is key to leveraging the 
mazLimum intended refom 

2. Operational Issues 

UldX@dUl . g the relationship of court operations to the functioning of the procedural aspects of 
the legal system is necessary to identify possible causes of delay. When we review all  the operational 
aspects ofthe court process, we discover numerous areas which must be evaluated to understand their 
contributions to au eflicient system. In this &on of the paper we will review aspects of the system most 
fresuently cited as being problematic. One of most fiequently cited causes of delay in legal system of the 
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hemisphere is the function of notifications.’6 The organiation, structure, and function of notification have 
not changed much since the creation of existing legal systems. 

a. Notification procehures 

The function has been the responsibility of individual judges, so that it has been common to have 
notifieadores from judges offices in the same area, or even in the same office. The absence of coordination 
through a centralized pool of notiflcudores remains a problem in numerous countries. Another problem is 
the concept of notifying through an office outside the court system. In the case of Peru, there are plans to 
privatiz this function. 

Among the most common problems of the notification system are poorly prepared documents, 
inadequate numbering of streets, illegible signatuns, and the absence of public confldenw and faith in the 
mail system.” ‘The system contributes to one of the most common problems faced in the procedural 
labyrinth;” writes Dr. Carranza. The author also cites the “ease with which individuals can manipulate this 
process and create  roadblock^ as a part of their legal strategies.’”* 

Other practices and customs in the notification process that significantly impede the progress of 
resolving conflicts in a timely manner are: 

Inability to comply with time frames established in codes, Creating a nulidad because of poor 
penmanship,incQrrectaddresses. 

Absence of coordination of ndifying function. 

0 Lawyers who often establish office hours that are outside the working hours of the judicial system, thus 
making it very di&cult to complete the notification procedure. 

0 Requirements of notification of insignificant formalities adds significantly to the workload (in Costa Rica 
they are up to 20-22 notifications in each case which is equivalent of 420 days). 

0 Inadequate use of judicial bulletins in cases where there is uncertainty about the location of the individual 
or organization. 

0 Use a fictitious place for notifying individuals. 

0 Wility to use modern technology to transmit notices. 

Several other problems surface when there is an attempt to develop alternatives to improve the 
system. There are logistical conditions and demographic concerns which must be addressed, such as 
location of office, the level of financial support available to the office, and whether or not the functions have 
beenmltrahd under a single c001dinat0r.~~ 

b. Inadequate Records Mmagement System 

The current record management practices in Latin America are seldom the subject of review and 
analysis. The practices include, for example, the stitching together of records by hand. There are few 

“Costa Rican study, T a l l e r p  la modemaacl . ‘Q del sistema de notificaciones cuademos para el sector JustiCia, N0.2.1995, Dr. Carlos 
p a w  P. 36. 
‘8Ibi4p40-47. 
79 Ibid, p. 53. 

%id, p. 36. 
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examples of comprehensive analysis of the rmrds management system - with a view to improving the 
mechanics of the records process or accelerating the ability to manage cases pending into courts. 

To illustrate the central importance of m r d s  (expedientes) to the processing of cases, one must 
not look further than to see what informaton is yielded by the record. The statistical reports, the case status 
information, names of litigatom, attorneys, and witnesses are all derived from the records. In the written, as 
well as the& process, the recordis the evidence ofthe cases existence, status, etc. The judge and the staff 
must work with this dement in the process of deciding the case.@' o his has been repeatay cited as an area 
needing attention, but very little has been done in the way of project development. 

c. Care Tracking Sjwtems 

The inability of the system to track the status of cases contributes directly to delay in processing 
cases. The norm is for all the civil and criminal procedure to have time frames for the acMlmpljshment of 
events, or stages in the process; yet, the case tracking systems do not have the capacity to measure 
compliance. Case tracking implies that there is a management process for moving cases through the 
system. The author is unaware of any judicial system in Latin America that has developed such procedures. 
El Salvadorbas made the most advances in this area. 

d. Measurement of &tent of Backlog 

In El Salvador there was a 100% audit of all pending cases in the judicial system, Teams of 
lawyers and students visited every court site (18 appellate courts, 120 trial courts, and 304 justices of the 
peace) in the country and developed a Comprehensive statistical profile of all pending cases in the system. 
This comprehensive inventory measurement provided the Supreme court with d c i e n t  background 
infixnution to develop a comprehensive strategy to combat delay. 

At this writing, El Salvador is the only country in the entire region with a comprehensive approach 
to delay. The elemem of the Salvadorian approach are: measurement of existing backlog; establishment of 
improved judicial statistics program, improved automation of case flow system, development of a records 
management plan; and introduction of the common administrative secretary to serve all judicial officers in a 
single location. 

The comprehensive statistical survey provides the justice system with the ability to iden* those 
cases which were eot active and cwld be purged. As a result, they were able to purge 45,000 cases (or 45% 
of the total cases pending) which have been in the system two years or longer. The purging process enabled 
the courts to focus their energies on active cases requiring attention. Similar purging programs have been 
m y  used in U.S. courts for a number of years. 

e. Statistics 

Statistics are used for measuring performance by assessing compliance with the achievement of 
certain goals. The design of statistical reporting systems most frequently begins with identifying the 
information needs of those with the highest rank The tendency of statistical reporting systems is to 
"amtxol" the lower courts. 

This emphasis on "control" represents a major organizational development question for judicial 
systems. By emphasizing control, the reporting unit (the judge) understands the concerns of performance to 
be limited to these items which are included in the statistical report. 

~~~~ 

SJ Evaluatioa of EL Sahrada Pilot Courts Judicial Refom 11, project No.519-0976, USAID El Salvador, Steve Urisc and Robert Lovato, 
February 1996. 
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The primary user of statistical information should be the judge and court staf€ who are providing 
the seMces to the public. Ideally, they should be reviewing the pending cases, and setting dates for 
activities to be completed, such as follow up with lawyers, etc. Designing statistical information systems 
from this perspedve radically changes the kind of information collected, and the frequency of collection 
and reporting. Delay must be addressed at this level, i.e. the delivery of seMces. 

In Lath America, very few countries publish or report statistical information. The amount of 
business entering the publics justice system, and the resolution of this business, is not reported. The judicial 
systems of the hemisphere complain about shortage of funds, political interference. etc., yet they choose to 
keep confidential how they are managing the public’s aff8irs. 

In several countries (Argentina, Chile, Costa Rica, and El Salvador), the reform projects have 
discmered that between 4555% of pending cases do not proceed to final judgment. Even though these 
cases have become inactive, they still remain in the books as pending cases. A systematic review of the 
status of pending cases, and regular &or& to purge the pending workload, translates into clarifying the 
adual workload of a judge. In the absence of this information, a judicial system is unable to organize and 
initiate a delay reduction strategy. 

Another series of problems surface when other agencies are involved in collecting idormation, 
such as in the criminal justice system. Police agencies, prosecutors, and corrections offices have their own 
information needs and, absent of coordination &orb, there often appears duplication or inconsistencies 
with the information collected. This issue was made clear at the 1995 Coderence on Pre-trial Detention 
held in San Jose, Costa Rica, when representatives of the Judiciary in Ecuador reported on the number of 
those detained awaiting final judgment, while the executive branch department of corrections reported 
significantly merent numbers. 

Special provisions should be made accountable for matters such as the time taken by forensic 
laboratories in reviewing evidence, or that of examination of juveniles or psychiatric examination. These 
services, which are not well funded, are frequently the cause of prolonged delay (nine months or more in 
Venezuela). 

Few countries can undertake such a comprehensive Statistical audit as El Salvador. However, 
statistically sound sampling &or& can provide ample information to identify the status of the cases pending 
in the system. In a sample done on civil courts in Buenos Aires, the study demonstrated how many (45%) 
had been paralyzed. On pages 50-52, the charts of information derived fiom the Argentine study reflect 
how to print the results of a sampling study. 

Panama’s pilot project in San Miguelito produced similar statistical reports detailing the status of 
criminal cases pending in the system. 

f. Docketing and Filing System 

The docket system provides a building block for an effective case flow management and statistical 
system. A docket card captures all the bask case information in a summary fashion. The card is used by 
court staff to maintain control over the status of cases. In those systems where they cannot yet automate, 
this manual prucess has proven to be highly suaxsfd. 

El Salvador’s project developed this instrument as a part of the court improvement project The 
card also permitted the implementation of a specific case identification number which provides case specific 
control. Every case in the system has a specific number, thus providing an effective audit trail. This 
instrument provides the judge and court staff with the ability to assume control over the litigation process, 
the key to reducing delay. 
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h. Automation 

An automated case flow management system should be designed to accomplish automated 
indexing, case &on histones from initial filing, case processing, and eventual termination and archiving 
into central data banks. The design of automation systems must be centered on the basis of a thorough and 
exhaustive needs analysis. 

Merely automating existing systems that are poorly designed, to make them work faster, is of little 
value. The needs analysis phase of automation system development is fresuently skipped (e.g. Argentina 
Supreme Court purchased an IBM system without previous analysis). In the needs analysis phase, there is a 
focus on the statistical needs of the judge, the auxilky institutions (police, prosecution, defense, 
corrections), and the supreme court or court of appeals. The utility of a court automation project is 
dependent on the adequacy ofthis ana~ysis.*’ 

The Chilean automation ef€ort provides for an elaborate case tracking system that is not used by 
judges. There is no infixmation to indicate increases in productivity. The system also produced public 
access to case status information, a system which has been well received by the public attorneys. 

The primary organizational weakness of the court systems in Latin America is the absence of well 
developed professional management systems. Courts have neither the organizational capacity, nor the 
Wties to undertake improvement projects, because there are no staff to provide these seMces. 

i, Central Secretq/ClerrkS Ofice 

Each judges’ office operates individually, without any prescrii organizational structure, and 
there is no consistent pattern of approaching work. There are no procedural manuals for court staff to 
follow. Also, there is duplication of functions between judges offices, because staffing formulas make no 
all- for centralizing functions, even though every judge must perform similar duties. As a result, 
judges throughout the hemisphere noted at the Delay Reduction Conference that they were dedicating up to 
6Ooh of their time to purely administrative matters. This allacation of time limited the time available for 
working on cases. 

In Chile, Costa Ria and El Salvador they are pursuing the Secretaria UNca as the organizational 
model for the courts offirst instance. The secretana . Unicas functions are the following: 

public Reception 
0 Attend to the public 

0 Receive comments for cases within the system 
0 Notification 

Filenewcases 

Records and Evidence 
0 Receii and maintain evidence 
0 Returnevidence 
e Auction 
0 Recordsmanagement 
0 Receive and maintain all financial accounts 
0 Correspondencewithcourt 
0 Records management of case files 



OperatiOllS 
0 Identifjl ways to improve performance of the system 
0 conduct analysis of how courts are working and make rmmmendation to judges for improvements 
0 coordinate with national and or regionaljudicial authorities 
0 Develop annual plans of action 

FinancialManagement 
0 Manage appropriated funds for the court 
0 Maintain supplies for court 
0 Develop budgetary needs for the court 

Physical plant 
0 Maintain and clean building 
0 Develop capital improvements programs 

The traasference of these administrative tasks to an individual with management training provides 
the foundation for addressing the critical demand these tasks place on judges. In Chile, the Court of 
Appeals of Santiago created a coordinator position to provide the President of the court with administrative 
assistance. The coordinator, in conjunction with the President of the Court, designed a suaxs&l delay 
reduction program. The program had all of the requirements of a welldesigned delay reduction program: 
measurement of existing delay, and identification of performance issues, such as the absence of case 
tracking systems. This provides the coordinator with the ability to identify problem areas and publish 
results to all judges and key %if€. 

j .  Culture of Delay 

Perhaps the most difticult aspect of conFronting delay in the court system is the culture of delay. 
This cultural factor was repeatedly cited at the Delay Reducton Conference as a major problem to be 
overcome. This same issue became the critical concern of the National Center for State Courts work in the 
state courts in the U.S., where delay in the system had become the accepted norm by both judges and 
lawyers, and was incorporated into the local "legal culture.''** Such culture, more than any other a o r ,  
controls the pace of litigation; any &ort to address delay in the legal system must confront this reality. 

When the operators of the system accept a certain level of per€ormance, they conform their 
behavior to the accepted level. This accommodation to delay becomes the most demanding challenge that 
must be wemme in a delay reduction program. It is this factor, perhaps more than any other, that explains 
why so many legislative reforms aimed at reducing delay have not succeeded. 

B. Educational Strategies to Reduce Delay 

1. Judges as managers of the litigation process 

Judicial education programs have traditionally focused more on substantive law than operational 
concern. Thus far, these education programs have not provided an emphasis on the judge as manager of 
the litigation process. The one exception is in Uruguay, where the judge in the civil process has assumed 
this role, and training by CETU, the Uruguayan judicial school, has emphasized the case management role. 

Judges who have accustomed themselves to attorneys managing the litigation process must receive 
education programs directed at training them to change this 0utlook.8~ Having the statistical information on 
the myation of cases is essential background material for the design of the education program, in order to 
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build in the reality of the situation and overcome the tendency of judges to individualize any discussion of 
systematic concerns. 

In Costa Rca, the presiding judge of the supreme court’s criminal division selected 10 criminal 
judges to meet regularly and discuss haw they could change the local legal culture by asserting more control 
over the litigation process. These judges were also responsible for supervising other judges, and were 
charged with the responsibility ofpromding the same attitude with other judges. 

~n Chile,84 a select group of judges received training on being a manager of the litigation process. 
The participants reported that they were applying these concepts and gaining more control over their 
workload 

2. Focus the process on d v h g  conflict and not exclusively on the process itself 

The case file “expediente” has become more important than the c011flic-t.~~ The operative focus has 
been on complying with the technical requirements of a code. Perhaps because the codes of procedure give 
so much leeway to lawyers, judges have not found it fruitful to engage the lawyers and litigators in 
conciliation or other alternative dispute resolution measures. 

The lawyers are not accustomed to judges exercising control over the litigation process. When 
judges begin to exercise role control, they confront resistance from the Bar. The judicial leadership must be 
fully supportive of the delay reduction initiatives, or the Bars’ resistance will be detrimental to the effort. 

3. Education of the Court Staff 

Delay reduction is a comprehensive effort of collaboration between judges, court staff and the Bar. 
Educational efforts that fail to include all these groups in the effort will not be effectve, just as simply 
approving a new law does not translate into the automatic change in the system.86 In Uruguay, the Supreme 
Court delayed on two occasions the implementation of the oral process: one of the foremost reasons was the 
lack of prior training and education of those charged with implementing the new code. 
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JV. CONCLUSION 

S W  delay reduction programs have a variety of characteristics, but none is more important 
than the political wil l  of the leadenhip of the system to push for change. The strategies that must be 
included in successful programs have been reviewed above. A piecemeal approach to the subject matter is 
ineffective and produces only modest results. Proponents of delay reduction programs must include in their 
strategic focus all those elements ifthey are to achieve any signiscant results. 

Prior to initiating delay reduction projects, the first efforts must lay the empirical foundation for 
the effort. This &ort translates into producing a reliable set of statistics clarifying the exact condition of 
court system. Secondly, extensive efforts will be required to educate judges and court staf€ in order to 
overcome the delay culture. Efforts should be highly participatory and involve those responsible for 
initiating the activities with the most active rates. Externally imposed programs have not been succesfbl. 

Initiatives such as the development of case tracking, records management systems, case cards, or 
automation systems all contribute to establishing the necessary basis for launching a coherent, sustainable 
delay reduction program. 

Successful delay reduction programs are essential to regain the credibility and public confidence of 
the judicial system. 
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DEMORA EN EL PROCESO JUDICIAL 

TABLA 12 
Duraci6n entre pasos procesales Comercial (quiebras) 

pas0 procesal media mediana S minim0 &mo N 
Cesaci6n de pagos 

sentenciadeclarativa 
del COILCUrSO 

sindim (aqtaci6n 
cargo) 

termino de verificacines 

sindioo: informe 
individual 

Sindico: informegeneral 

resoluci6n del juez 

400.7 297.0 308.2 7 845 12 

15.6 15.0 9.8 1 42 14 

72.4 69.0 32.9 10 160 15 

44.7 51.0 18.7 21 67 15 

24.3 21.0 8.2 20 52 15 

143.9 22.0 275.3 16 103 1 15 

249.1 162.0 253.2 1 782 13 
oonclusi6n 
total 515.6 379.0 436.5 162 1922 15 

TABLA 13 
Duraci6n entre pam procesales Federal (Civil y Comercial) 

pas0 procesal media mediana s minim0 miurimo N 
hecho 

demanda 

trabadelalitis 

a p e r t u r a a p d  

692.0 362.0 1204.4 6 5111 41 

158.1 102.0 154.8 28 629 38 

233.9 98.0 360.8 1 1404 28 

802.3 547.0 728.8 21 2911 24 
conclusi6n 

176.6 56.0 332.0 8 1547 27 
sentencia 1 

28.3 16.0 28.2 2 111 25 
apelaci&n 

218.1 198.0 136.4 49 606 24 
sentencia 2 
1 instancia 1232.7 749.0 1070.2 133 4226 23 
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TABLA 14 
Duracibn entre pasos procesales 

Federal (Contentioso Administralivo) 

W P ~  mediamediana S minim0 &mo N 

hecho 

demanda 
1393.5 708.0 2015.9 21 9410 54 

I 71.0 22.0 101.7 1 386 46 
vistaal€bCal 

142.1 123.0 113.0 11 552 50 
contestaci6n 

115.6 77.0 107.5 1 3 99 38 
aperturaapd 

612.0 573.0 501.7 1 2074 46 
conclusi6n 

177.2 91.0 249.1 1 1141 46 
sentencia 1 

26.5 15.0 50.7 1 320 37 
apelaci6n 

137.5 106.0 101.8 25 53 1 33 
sentencia 2a 

linstancia 920.9 875.0 738.5 1 2614 26 
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TABLA 15 
Duraci&n entre pasos procesales 

Federal (Penal) 

pasoP=f=l media mediana S minim0 miucimo N 

49.7 6.0 117.8 1 504 19 
hecho 

alltocabezadela 
imtnuxi&n 

indagatoria auto 
de procesamiento 

vistaalfiscal 

auto de elevacit5n 
ajuicio 

auto cabeza del juicio 

auto de admisi&n 
o recham de laprueba 

audiencia produccihn 
delaprueba 

sentencia 1 

129.2 42.0 160.3 1 453 ' 11 

348.3 225.0 333.4 24 1316 19 

132.3 32.0 266.8 2 1085 15 

34.5 40.0 25.0 29 40 2 

56.8 53.0 29.1 22 128 20 

83.6 98.0 36.5 42 106 8 

200.2 138.0 237.5 10 882 21 

150.8 133.0 109.9 29 558 24 

30.9 23.0 35.9 6 139 13 
sentencia 2 
linstancia 780.5 854.0 29 1.4 513 1360 11 

Hecursos 
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COMMENTARY 

The two issues are interrelated, with delay reduction a desirable outcome of 
improvdefficient caseflow management, and they are driven by similar sets of principles. 
Over time, conventional responses (increasing budget and the number of courts and judges, or 
providing equipment) have proven to be inadequate: they deal with symptoms, rather than 
root a s e s  and operational issues. But for one exception, no example exists of an integrated 
strategy to improve case management in Latin America. This issue is a serious one for, aside 
fiom corrupt practices, delay is most often cited as a factor of public discontent. 

A well structured case management program requires a rigorous analysis of underlying 
problems, and the development of a statistical data base for diagnostic purposes. A strategy 
to address and reduce delay must begin with measuring it and developing a structured plan to 
reduce it. In brief, any reform must be preceded by a rigorous, informed understanding of 
how the system currently (mal) functions -- to determine, for example, the relationship 

. between backlog and delay. 

Further, any such reforms require attitudinal changes among judges, administrators, 
and court personnel. This holds true, in particular, for civil law systems*’ where the judge is 
responsible for driving the investigation and, thus, the case. Too often, timely and efficient 
processing of cases is affected by a “culture” of delay, one that favors process over substance, 
and does not recognize timely dispensation of justice as a public service obligation. The 
situation is exacerbated further if there are no penalties for delays, and no incentives or 
rewards for developing effective case management systems. 

Reforms in this area are not simply about procedures. They require changes in the 
judicial system intiastructure, a re-definition of policies, judicial and court personnel 
responsibilities and assignments, and programs of training and education. Components 
include: structural and procedural reforms, court automation and statistics, civic education 
and coordination with other justice system entities, education in law schools, decriminalization 
of some cases, and use of alternate methods of conflict resolution where appropriate. They 
must be driven by a commitment to improving the judicial and justice systems, and thus to 
judicial reform, and reflect a political will to achieve such reforms. 

They must be grounded in reality, and factor in the time needed for implementing 
change, as well as the level of resources available. For example, the costs of judicial 
specialization - while a potentially useful tool for streamlining case management -- can be 
prohibitive. An over-ambitious agenda (wholesale reform) is less likely to succeed than one 
which begins with discrete pilot programs which, after testing and fine tuning, can over time 
be replicated system-wide. Examples range fiom simplified procedures, to individual judge 
calendar, to quotas. 



Opinions differ, however, on some questions. For example, how might one define the 
“reasonable amount of time” needed for a final decision to be rendered? What might parties, 
whether plaintiff, victim, or defendant, expect? The definition of “speedy justice” for some 
may equate with “speeding justice” for others, who fear that the full benefit of due process 
may then be denied. A carefbl balancing of these competing views must be achieved if the 
reforms are to succeed. 

Regardless, the over-riding principle is that the judiciary, to be credible, must manage 
cases efficiently, address problems of delay by all  means possible, and incorporate an on-going 
assessment of its progress in these areas. There exists a universal public interest in more 
efficient justice. This area of reform remains largely under-developed, but fertile for fbture 
experimentation and study. 
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111. ORAL PROCEDURES 

LESSONS LEARNED: INTRODUCTION OF ORAL PROCESS IN LATIN AMERICA 
Juon Enrique Vargasa 

L INTRODUCTION 

Over the past ten years, the idea of changing our legal proceedings from a written system (no- 
recorded), to a public and oral one, has been at the center of justice sector reforms in Latin America Both in 
civil and criminal matters, the banner of orality has been brandished as one of the most efficient weapons to 
attack many of the harms attributed to our judicial systems. 

While the motivation to do so appears to be homogeneous, a careful analysis is required. The so 
called public justice ("justice for audiences") works well for civil matters; but in criminal matters, the trial is 
only one aspect ofthe entire procedure. There, the search for ttuth begins at an earlier stage - instruction, the 
signaling hallmark of an inquisitorial system. As a result, reform attempts to establish an accusatory system in 
Latin America often fail, because they limited themselves to the trial stage. 

In contrast with the introduction of orality for civil cases, the criminal justice arena is more complex 
politically and practically, for it involves, for instance, the establishment of a new type of institution - Public 
Minishy or prosecUtor - now in charge of the search for evidence, while the trial is limited to examining such 
evidence and pronouncing judgmentkntence. Nonetheless, most reforms in orality focus on criminal 
proceedings as a means to establish their legitimacy, because they affect a large number of citizens directly. 

For these reasons, the introduction of orality must be handled with more care, and requires an on- 
going distinction between civil and criminal matters. 

Also, the level of orality achieved through various reforms differs. In some instances the old system 
has prevailed in some form, and the oral triai becomes, in fact, a "theatrical" presentation, including an 
endless reading of evidence and other idormation. This suggests that a car& reading of new regulations is 
needed, because many still rely on a written process, even though they claim to be oral. It also calls for an 
attentive review of institutional applications, since h t t e n  d e s  continue to dominate legal practices in our 
region. 

It is premature to draw broad conclusions and make comparisons at this stage of oral reforms in Latin 
America, for many initiatives are very recent, and their methodology often lack the sophistication required by 
multiple and complex fixtors, each singular to the specific country. 

In the context of the above remarks, this paper aspires only to provide a brief discUssion of the topic, 
drawing on publications and official reports, site visits, and the author's participation in conferences and 
symposia - such as that organized in 1995 by the National Center for State Courts (NCSC) and the 
Chporaci6n de promoCi6n Universitaria (CPU), with support from the US Agency for International 
Development (USAID). 

IT. PRINCIPAL REMONS FOR INTRODUCING ORAL TRIALS IN THE CONTINENT 

This paper does not propose to review at length juridical reasons in support of change from a written 
to an oral system. Briefly these are: direct contact by the parties with the judge; transparency and control; 
crossexarmnafi ' 'on, presentation of evidence and rebuttal; case consolidation and speed - all of which have 

Mr. Vargas is the Executive Direaor of Cmpomuh . de M h  UnivgSitaria - Cenrro de DeSarrollo  juridic^ Judiciat (CPU/CDJX 
sadago, chile. 
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been documented over time by legal experts who tolerate little dissent. Then, the question is: if orality is 
such a wnvenient system, why hasn't it been incorporated into our laws? Or, alternately: why wait until now 
to introduce this process if it is held in such high regard? What follows is an analysis of key answers to these 
questions. 

A. Democratization and Human Righta 

A renewed appreciation for the value of democratic government systems, and their ability to provide a 
"rational" avenue for solving conflicts inherent in the social compact, are clearly determining factors in the 
growing attention to judicial systems in Latin America, their operations and procedures, and in the 
introduction of ef€&ts to  modem^^ * thejusticesystem. 

The legacy of the past decades - such as the disappearance of thousands of persons, among many 
brutal violations of human rights - has led to a reformulation of checks and balances for acts of the State, 
particularly on internal mechanisms, such as those provided by the judicial branch. 

B. Governance and Economic Development 

In the meantime, our economies are in a period of development and growth, and subscribe to more 
open and competitive forms of tmmact~ 'ons, both within the countxy and abroad. These changing 
ciraunstances quickly highlighted institutional weaknesses throughout the region and, in particular, those 
presented by systems of justice that are archaic, slow, unstable, and costly (including high transam 'on costs). 

Several studies documented, for example, a preference for dealing with known persons, so that 
disputes can be resolved informally and easily, over entering in transactions with unknown parties, even if 
they offer a better price. 

Similarly, the harmful consequen= of institutional instability are well proven, and discourage 
foreign investments - a problem well known to the judiciaq. 

Further, economic development itself creates new legal issues, for which there is no redress or access, 
bcause they have yet tobe incorporated in thejustice system. 

C. IacreasedProblemsof Safety 

Even as oppressive governments give way to more democratic ones, and the economy improves, one 
is witnessing increases in criminality and urban violence at a level unknown to date in the region. In turn, this 
generates an increased demand for punishment. Traditional tools of criminal sanctions are being discredited 
as inefficient, when not counter-productive. More sophisticated forms of intervention are called for, including 
changeswithinthejudicialsystem. 

D. Crisis of the Judiciary, within a Context of Reform and Modernization of Government 

As govemments become more democratic, the judicial system is viewed by citizens as foreign, 
obme, and tremendously inefficient. The public does not understand what the system does and, even less, 
how it functions. It is descrii  as a bureaucratic structure that uses a language, a technology, and a process 
that are old fashioned and outdated. By contrast, citizens believe that, in other areas, public administration is 
undergoing serious and CoIlSistent reforms, to modernize and provide rational management, despite the many 
problems it still must confront. This argues for the necessity of over-hauling the judicial sector. 

E. Attempts at Judicial Uaification 

Attempts at re-unifying the juridical systems of Latin America also helps to drive changes in 
In the area of legal management and admbhmb 'on, toward goals of transparency and efficiency. 
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proceedings, such efforts are led by the Institute Iberoamericano de Derecho Procesal (Ibero-American 
Institute of procedural Law). Under the Institute auspices, and as part of its academic activities, experts have 
drawn on modern theories to draft model legislation - the Civil Procedural Code and the Penal Model for 
Ibero-America. These models are being used as incentives and guidelines for many of the recent reforms. 

Other unifying and motivating factors include: economic interdependence among nations, adherence 
to international treaties that promote free trade, and international problems of organized crime (drug 
trafficking and terrorism). 

E'. Presence and Participation of Agencies for International Cooperation 

Finally, much credit should be given to international cooperation agencies and their increasing 
interest in justice reform in Latin America. Led initially by USAID, these efforts have been joined, more 
recently, by the multilateral banks - the Inter-Amencan Development Bank (IDB) and the World Bank (WB), 
the European Union (EU), and other aw~tries in this hemisphere. A common denominator among these 
efforts has been their contribution to national initiatives to introduce orality in court proceedings. 

Judicial unification and international cooperation help explain why, for the first time in Latin 
America, there exists such a coherent policy on judicial matters in the region, and why the strategies for 
changes are so strikingly similar among various countries. This has also helped to produce an unprecedented 
collaboration among the judiciary, Ministers of Justike, and NGOs in the region. 

. 

III. CURRENT STATUS OF THE REFORM: ACHIEVEMENTS 

What follows is a description of several oral process reforms in Latin America. The description does 
not exhaust the topic; rather, it attempts to summarize those experiences which, in our opinion, are exemplary. 

A. Argentina 

In Argentina, oral procedures were first introduced in provincial courts. The Argentinean system is 
federalist, with national definitions of substantive rights. Still, innovation in procedures and judicial 
organization can take place at the provincial level, without prejudice to federal jurisdiction, and without 
incurring the difficulties inherent in a nation-wide reform. Revision of the Code of Criminal procedure in the 
prwince of cordoba took place in 1938, led by %basban Soler and Alfred0 Vel& Mariconde, authors of the 
new code. This initiative had considerable impact on the region, and was used as a model by Costa Rica, as 
one example. 

Since then, most provinces have adopted oral procedures, with the notable exceptions of the Province 
ofBuenos Aires and the f&ral system. 

A strong re€orm movement, led by jurist Julio Maier and aimed at establishing the accusatory system, 
undertook to reverse this situation under the Raa Alfondn government. In Argentina, such system is 
consistent with the Constitution.89. A commission headed by Maier drafted a new Code in 1986; later, it was 
charged with developing a new judicial organization that would include a Public Ministry. 

While the House of Representatives (CXmara de Diputados) did not r a w  the draft Code, a substitute 
draft was introduced during the Carlos Menem government. This earlier draft had been authored by Ricardo 
Levene (jr.), and introduced in 1975 by the then government to the National Congress. Levene had become 
President of the Supreme Court in 1991, when his draft Code was re-introduced. This version uses the 
cordoba Code as a model, and features a written procedure for the issuance of summons by a judge, and 
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orality at trial. This version was adopted on September 4, 1991, and took effect one year later - Law No. 
23,984. 

The Code has been incorporated into Law 24,050 (Organization and Jurisdiction of National 
Criminal Justice), and into law no. 24,121 (Implementation). 

When the new Code went into ef€ect, the accused against whom proceedings had already begun could 
chose, within a 15 day period, between the oldand the new system. 

The reform had a pMcipal impact on the organization of the national criminal justice system, 
corresponding to the Federal Capital. It stipulated that investigation and preliminary hearing courts would 
operate with only one of the two existing secretaria&; and that ten of the twenty trial courts would become 
investigation and prehinary hearing courts under the new system, while the other ten would follow the old 
system during the transition perid One of the two secretariats who had worked with trial courts joined the 
Rosecutor's office, which had to increase its number of offices. And some employees, who had worked at the 
trial courts, were transferred to the courts using the new orality system Two of the seven rooms formerly used 
by the Court of Appeals were converted into oral courts. 

The implementation ofthese changes encountered some dif6culties. A Commission, appointed by the 
Minisby of Justice, oversaw the administration of the reform. An attractive judge apprenticeship program 
was created to promote the reform in provinces where orality already existed. This program represents one of 
the most interesting training related experience in Argentina, even though the program did not include 
administrative staff, who simply attended workshops on the topic, and even though it was suspended once 
implementation ofthe reform was comp~eted.~ 

No plans helped guide implementation of the reform. It developed, on a case by case basis, in each 
service or department affected by the reform, using existing resources, and without coordination. For example, 
the Bureau of Architecture (La Direccihn de Arquitectura) appointed a group of architects; they, in tun, 
realized that physical space w d d  be needed, and obtained contriiution of space from other ministries; the 
Bureau of Procurement (La Direccihn de Abastecimiento) concerned itself with equipment, etc?' 

As is the case in other countries, implementation of the Code was not preceded by any preparations. 
There were pressures to postpone implementation, but these were over-ridden by Supreme Court resolutions. 

Resistance to the reform came principally from attorneys. Judges, on the other hand, showed little 
opposition, for the reform was accompanied by promotions and increases in salary. 

Prehmuy results are in favor of the new system, although some areas require attention. 

For example, in the national system,= sentencing judges saw their workload increase. Their 
jurisdiction changed from hearing cases with possible sentences of up to one year, to cases with possible 
sentence of up to three years in prison. The chart below reflects increases in 1993 - after the reform was 
implemented - over the situation in 199 1 - prior to the reform.= 

. .  
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In May 1994, Law No. 24,316 was passed, to help redress this problem - suspension of evidentiary 
trials to divert minor crimes, cormnitted by first offenders, from the system. This law, however, has had little 
impact, due to implementation problem. Regardless, these findings support a critical element of SUCCeSSfill 
reforms, i.e. the need to identify, in an objective and logical fashion, those cases that require priority attention, 
so that finite resources can be distributed accordingly. 

Experience with investigative magistrates. is different, since they transferred some of their 
responsibilities to the sentencing courts. 

In 1993,2,516 preliminary hearings were held in twenty one criminal courts in the ~ti011.d system, 
and 1,693 were disposed of, 727 of which were sanctioned by (?) a sentence. 

One of the principal problems faced by the use of an oral process is the paucity of public defenders. 
There is only one available for every three courts, leading to serious problems of delay (bottleneck of cases), a 
problem exacerbated further by the limited availability of private attorneys. Ten additional public defender 
positions have been created to address t h i s  problem. 

Other examples of important change, stemming from the reform, are the creation of a new pition, 
“Judicial Administra tor,” the Juridical Data Processing Bureau, responsible for maintaining a jurisprudential 
data bank for the National Chamber of Criminal Cassation and the Lower courts; and an office of counseling 
aed Assistance to Victims and Witnesses, staffed by a multidisciplinary team. 

principal operational problems include: lack of waiting room facilities for witnesses, and non- 
reimbursement of their travel and per diem costs; absence of delegation mechanisms for clerks charged with 
handling court calendars; courtmom securiw, and lack of management information systems. 

No studies exist on length of proceedings under the new system. Anecdotal evidence suggests that, 
for cases in lower courts, the average time is nine months from initial filing to disposition, a figure 
considerably lower than that of the old system. This improvement, in turn, has had a positive impact on the 
number of detainees awaiting trial. 
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The reform has changed public perception of the justice system both substantially and positively, and 
&greatly- its interest in court room proceedings: for example, TV coverage of trials are the most 
highly rated programs on Argentinean television. 

Other Criminat justice reforms are on the horizon, given the constitutional reform of 1992, which 
established the independem of the Public Ministry. praiously, the Ministry reported to the President of the 
Republic in such areas as appointments and instructionS, while it reported to the Judicial Power on budgetary 
matters. 

Finally, there have been on-going discussions, since 1993 in the legislature, on reforms of the civil 
code, currently in draft form. The draft was prepared by a Commission appointed by the Ministry of Justice, 
and follows the Model Civil Procedural Code, including procedures for public hearings. 

B. Umguay 

While the Argentinean experience in criminal matters has had an influential role on the rest of the 
region, civil proceedings in Uruguay have played the same determining role. The General Code of the 
Proceeding (CGP) establishes an oral procedure for civil, commercial, family, labor, and administrative 
disputesw The code has been in effect since November, 1993. 

The new Code (Law No. 15,982) was designed to replace the written procedure used since 1876, as 
bas been the case in neighborins countries. Its text follows and adapts the Model Civil Procedural Code for 
Ibero-America, hardly a coincidence since its authors - Adolfo Gelsi Bidart, Luis Torello and Enrique 
V k m i  - were also the progenitors ofthe lbero-America initiative. 

Criticisms of the written code were due to two factors: the frequent use of mediation, or delegation of 
functions; and the chronic sluggishness of the proceedings. Studies showed that in the lower courts (first 
instan=), the average civil trial lasted 989 days (almost three years) as of the conciliation stage, and 864 
beginning with initial filing. In higher courts, which processed a lesser number of cases, the average was 455 
days. In brief, the life of a case, including appeals, was on the average 1,444 days - exclusive of possible 
petition for cassation before the Supreme Court. 

A return in Uruguay to democratic forms of government created a favorable climate for the 
As an important anecdote, the Vice President of the new government, Enrique Tarigo, who was also President 
of the General Assembly and the Senate, was an Outsbnding member of the Institute mentioned earlier, and a 
fervent advocate of the ref-. These and other Wors generated a strong political consensus and will to 
carry out the reforms. 

The draft Code was submitted to the Parliament in February 1987, and extensive hearings provided 
for testimonies from a variety of institutions, including representatives from the Supreme court, the Bar 
Association, Judges Association, Association of Court Officers, Prosecutors, Auctioneers, Employees, etc. 

The draft was first scrutinized by the Commission of the Constitution and Codes (May, 1987 to 
March, 1988), and later approved in closed sessions by the Senate and the House of Representatives (April, 
1988). The draft text sailed intact through final vote, despite the introduction of a number of proposed 
amendments. 

In this sedion, we draw 011 me of our papas, “Diapktirn de 10s Poderes Judicial y Legislative de la w b l i c a  oriental del Uruguay.” 
@iapaosis of the Jltdicial and Legislative Powas of the C h i d  Republic of Uruguay), 1994 Inte-r-American Developnent Bank Not 

foreseenintbe c o a r t i M i o ~ ~ ” V ~ ~  &que and Ruecco, Maria &l carmgl: “Los primeras Redtada & la Ref- & la Justiciaea 
Uruguay. Unbalamx a h  dkciochmsesde la atrada en vigmia dd Wgo Genaal del Roceso.” (The First Results ofthe Justice rdbrm 
in UN~WY. An messmat ofeighteen mcmtbs of GCP impleanadon), IDEA EditoriaL Montevideo, 1991. Page 13. 

PG,  a... inUruguay, despite its few didslaial paiods, n o w  bad been W v s i  by a- ’cgovermagltusingtbepooedurr 
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At the same time, several parallel actions were taken: an increase in the number of judges;% the 
Supreme cwrt received authorization to assign judges in response to projected caseloads and territorial 
considerations; and, budget allocations were provided to support staff where needed by the new courts, locally, 
and, more generally, to cover new exjxnses generated by the revised procedure. 

Justice of the Peace Courts of Law 

Civil Courts ofLaw 

Labor courts of Law 

Family Courts of Law 

A transition period of approximately one year was set between passage and implementation of the 
law.97 During that year, an intensive training program was offered to new and experienced judges, to brief 
them on the logistics and capacities required by the new procedure. Two institutions were critical to the 
provision- of such training: the Uruguayan Institute of procedural law and the Center for Judicial Studies 
(CEJU) - an entity created specially to assist in the implementation of the new law. 

5 months 

6 months 

3 to 8 months 

4 to 9 months 

New judgeship positions were assigned implementation of the CGP, while existing (old) courts were 
charged with pKK'Rssing and concluding cases that had been filed under the former procedure. 

These latter courts were authorized to begin implementation of the new procedure, to the extent 
permitted by the workload. And by 1992, the number of old pending cases had been reduced to such a level, 
that the Supreme Court ordered that all courts become familiar with, and begin to apply, the new Code. 

Attorneys and Bar Associations strongly opposed the new code once it was passed. This was in 
contrast with their initial, enthusiastic endorsement; for they became concerned by losses in their large trial 
portfolio. They mounted an intensive public campaign that predicted catastrophic consequences - none of 
which came to pass. With time, fears diminished. 

In terms of speed of proceedings, data showed that 18 months after the reform began, "on the 
average, the handling of a civil case takes 8 months, many of them reaching settlements before the trial which 
explains the low number of sentences.% 

Background information prepared in 1995 by the Statistics Section of the Supreme Court? documents 
these improvements 

I COURT OF LAW DURATION il - 

C. Colombia 

Recent procedural reforms in Colombia are all related to the criminal justice process. The new 
Colombian criminal procedure was developed as an outcome of the constitution of 1991, which introduced 
profbud changes in the judicial system. The Constitution created new institutions, and radically modified 
many existing ones. To bring legislation into conformanoe with the Constitution, two laws were passed in 
1991, establishing the General Prosecutor's Office of the Nation (Fiscalia General de la Naci6n - Law No 
2,699), aud the Penal Procedure Code ( W g o  de Procedimento Penal - Law No 2,700). 

% In Madevideo, 10 new Civil Courts were created, (4 labor, 18 family, and 19 peace courts). Factoring in this harase, Uruguay had 16 
&*per 100,Ooo -rankingthird inthewoljd 

Initially, Law No. 15982 had to take e f k t  on July 1,1989, but that date W&E postponed until November, 20 of that year. 
gB"Los Primros Resuhadosde la Refonna de la Justiciaen Uruguay. .."Op. C i  Idem, Page 17. 
" D e l i d b y  Torello, LI& Mnisterofthe S u m  Cart, at the International Conference on Oral 
1995. 

. NCSCCDJ/CPU, Santiago, 
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This legislation stems ftom acute problems of security, which have plagued Colombia in the recent 
past. The criminal rate in Colombia is among the highest in the world, although its rate of incarceration is 
among the lowesf as shown in the chart belOW.'Oo 

Given this situation of apparent impunity, it is understandable that most of the refom efforts 
concentrate on the instnrcton stage, to increase its effectiveness, while relatively little attention is given to 
trialsper se. Thus, a system which was conceived initially as an accusatory one, retains, for the most part, an 
inquisitory structure; and while prosecutors are to replace investigative magistrates (instrucci6n), judges retain 
mauy of their jurisdictional prerogatives since they can affect fundamental rights - by depriving liirty 
through arrests, for instance - without any mjor control.1o' Such over stepping of jurisdictional boundaries 
helps explain why the General Prosecutor's office of the Nation reports to the judicial branch, even though it 
has administrative and budget autonomy. 

. 

 he level of orality during the trial is limitedo2 because the reading of the charges, as well as other 
parts ofthe procedures, are permitted, per request, by the parties or the judge. 

The new procedure has not been given the opportunity to help reduce case delay. On the average, 
case processing takes 806 days, up to 919 in the most acute situation (Municipal or City Hall Criminal 
courts).1m 

The new Code offered other provisions, such as alternative conflict resolution mechanisms for minor 
cases. Thus, conciliation was made available for misdemeanors and infractions that involve special violations, 
such as bigamy, statutory rape, and libel - that require the parties to bring charges or abandonment of 
Cause.'O4 

Other interesting changes affect the administration of the judiciary: such as management information 
systems; and pilot management programs, such as a single secretan: at. 

In civil matters, following the Decree to Reduce Backlogs (1991), the most swcedid and well 
mrdinated ef€orts are those which divert disputes from the litigation track, and substantially increase the use 
of conflict resolution mechanisms. 

1995. Page25. 
Even appeals ofdecisions at the iartnrdion stage remain under the jurisdidon ofthe hierarchical Superia within the Fiscalia 0, 
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D. Guatemala 

In the region, Guatemala is the only country which uses a pure form of the oral accusatory system, 
following reforms that were passed in 1992, and put into ef€ect on June 1,1994.”’ 

Implementation of the reform required the marshaling of considerable energy and efforts, and is too 
recent for any assessmnt, even in prelimhazy form. The reform spawned the re-creation of the Public 
Ministry, the development of a Public Defender office, and the resbuctunn . g of criminal courts - a complex set 
of changes, all the more diilicult to implement in a mdtiethnic country such as Guatemala, with diverse 
languages and a high illiteracy rate. 

Implementation was not preceded by any systematic plaming, and operational progress in the newly 
created institutions has been slow. The Public Defender office had yet to be established on the date when it 
was to begin operations and, at the Public Ministry, only 305 of the projected 1,350 officers had been 
appointed, and none had been trained in their new functions.’Ob The judicial branch is in a similar situation, 
despite &orb by the Judicial School to prepare materials and provide courses in this area. 

The effective starting date for enforcement of the new code was extended by six months from the 
original one-year “legal vacancy,” (sic) because of deficiencies in the phase prior to implementation, and fears 
of c h g e ,  particularly among the judiciary. In 1995, however, it was decided to begin the program massively, 
for fear that further delays w d d  lead to a recision of the reform. 

. 

Many observe that problems associated with the implementation of the reform are due, largely, to the 
scarcity of resources allocated for this purpose. In the first year, the prosecutor’s office had a budget of less 
than $4M (US). in the second year, the budget provided only for salaries, not for the capital investments 
urgently needed by the reform. 

Those budget limitations were particularly harmful in areas of infrastructure and equipment, needed 
by institutions charged with making the reform operational. 

Transition guidelines were such that, from the beginning, the new process called for an increased 
w o r k l d  all criminal cases which had not been declared ready for trial, as of June 30 1994, were to be 
processed under the new system. 

In the first year of operation, only two public trials were held By mid 1995, only 30 of the more than 
500 d o n s  fled with the prosecUtor’s Wce had been executed, a telling sign of the problematic and 
growing backlog of cases. On the other hand, hopeful signs exist when parties deal directly and attempt to 
resolve their dispute, a procedure made permissiiie by law for certain crimes. In 1994, 7,500 cases were 
handled in this manner, a result which augurs well for improving the efficiency of the system. 

E. Othercountries 

The chart beiow is a synopsis of the status and progress of reforms in the remaining countries in the 
region. The starting date of the reform is in parenthesis. counvies not listed have not initiated oral process 
related refom. 
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I VENEZUELA I Penal(1995) I I 1 

IV. PRINCIPAL OBSTACLES TO SUCCESSFUL REFORMS 

The introduction of orality is designed to provide greater transparency of proceedings, and increase 
citizens’ control of judicial decisions, with expectations that this will improve the independence and 
predictabiliw of such decisions. When such reform also contains provisions for accusatorial, rather than 
inquisitorial proceedings, the change has a direct impact on key aspects of the governmental s t r u c ~ e  and, 
even more important, on the exercise of power. 

Udortunately, the region has a tradition of a judiciary subservient to the executive, and its 
Mependence is relative, as demonstrated by the level of political interference in judicial appointments. The 
concept of reciprocal controls among the branches of government has yet to become part of the mainstream. 

In the criminal justice area, the judicial power seldom exercises its prerogatives over the punitive 
powers of the executive government. In fact, rather than function as an independent institution, entrusted with 
safeguarding the rights ofthe citizenry, the judicial branch is part of this punitive exercise of power, because it 
is responsible for a i m i d  investigation - a hallmark of the inquisitorial system. 

procedural reforms are looked upon as change agents of last resort. As we discuss below, to be 
&&ive, they require strong commitments from the executive branch principally, but also from the other 
branches, if implementation is to take place. Governments which support these reforms tend to simply 
transfer some powers to Public Ministries, which are independent in varying degrees, and to the courts. It is 
not surprising then, that 6overnments have attempted to stall the reform which they supported initially, once 
they realize its implications. 

Public will, needed for these reforms, must be accompanied by the allocation of resources necessary 
for their implementation. A telling indicator of the importance, or lack thereof, of the judicial branch can be 
found in the level of budget allocated to the judiciary. The allocation of resources by the State should increase 
considerably if the reform is to succeed. 

Similarly, Governments that support reforms must be prepared to participate in lengthy struggles with 
the legislature, reach out to the citizenry to elicit public support, and face criticisms and serious problems that 
accompany all  significant changes and reforms. 
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B. Weakness of the Judiciary 

In OUT counbies, the judiciary is historically unfhmiliar with any type of planning efforts, a situation 
easily understandable given the traditional motto “things have always been done this way.” Changing the 
judiciary is an extremely difficult enterprise. AU of these faaors inhibit the will to provide resources to a 
judiciary with poor management capabilities, and relatively little legitimacy. 

Paradoxically, judges are seldom conscious of the increase in power that will be fostered upon them 
through those reforms, or are not interested in such changes because they are comfortable with the status quo. 
Thus, advocates of change must not only convince the citizenry of the desirability of reforms, they must also 
persuade the judiciary, which seldom realizes that these changes can operate in their self interest. 

C. ResistancetoChange 

Another element is the traditional mistawe of the judicial environment to change in general. We 
are accustomed to learning the law by rote, a methodology which does not stimulate creativity, or provide tools 
for easy adaptation to a changing environment. 

As another idiosyncratic element under the written system, attorneys must unite to manage their 
profession, an approach which is not financially efficient in an oral system. The latter requires the creation of 
law firms with larger numbers of professionals, who must handle less cases, given that they should personally 
attend the oral hearings, rather than delegate their tasks to .subordinates, as is done in the written system. 
These organizational changes have an impact on the profession, as well as on the cost of defense. 

It is not surprising, then, to find that Bar Associations are strongly opposed to orality. 

Other strong and influential opponents can be found in Police Departments who, under the written 
process, have a level of power and independence unthinkable under oral procedures. 

D. Deficiencies in Implementation 

As noted above, a principal impediment to reforms can be found in the lack of planning capacity in 
the judicial branch, all the more since the judiciary is able to “create reality,” and seldom concerns itself with 
trivial matters. This is exacerbated by institutional and cultural improvisation: delays in appointing officers; 
scarce training; inadequate physical space and facilities; and a very limited understanding of problems which 
will surface through the implementation of reforms. 

E. Insufficient Attention to Some Elements of the Reform 

As another common problem, there is insufficient preparation for the provision of quality legal 
assistance to the many citizens unable to afford private counsel - most of whom ate not prepared for the new 
systemanyway. 

Traditionally, our public defenders are p r l y  paid, little prepared to offer quality seMces, and too 
few; this in the face of prosecutors offices which have increasingly better structures and capacities in criminal 
matters. 

The alternative of institutionalizing public defense, through corporations with large numbers of 
employees (as is the case in Chile), for example, is not satisfactory either, because of management deficiencies 
and internal politics. 
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The provision of appropriate legal assistance is linked directly to the level of resources allocated to 
this haion. It calls for efficient management and use of such resources, a question for which good solutions 
have yet to be formulated.'"' 

Finally, police deparments remain the stepchildren of reforms in criminal procedures. Police 
procedures need to be adapted to standards of the new procedural code, an assignment which have yet to 
receive proper attention. 

V. ELEMENTS OF A STRATEGY OF CHANGE 

Reforms to introduce an oral process, particularly ifthey embrace the accusatory system, do not fidl in 
the category of legislative changes routinely adopted by our legislatures. They involve not only structural 
changes in the judicial system but, even more important, a profound modilication in the institutional and 
political system of a country. If we are to rate the level of reforms toward orality, we would equate them with a 
constitutional change, not merely a procedural one - particularly since traditional definitions of procedures 
involve simply regulations of time and process. 

However, another dimension far wrpases that of jurisdictional issues; oral procedure reforms imply, 
or should imply, a totally different form of the organization and management of the judicial and justice system. . 

Given the magnitude of such change, a successful reform requires a sound and finely tuned strategic 
plan, one which adequately incorprates the reality of the country for which it is being developed. It needs to 
include a clear overview of the internal juridical culture - a Eactor determinant to the success of change - of 
its allies, the functioning of the political -em, and level of human and material resou~ces available. The 
simple exporting of models from one country to the next does not diice. It is true that a number of common 
elements exist among Owntries, as is demonstrated by the usefulness and success of the Model Procedural 
Codes. The methods and time lines needed for implementing the reforms, however, can be quite diverse. 

Another critical element is the availability of a management of reform capacity, for even a team of 
experts will have to face multiple actors and scenarios, and wil l  need to develop in a short time frame a vast 
array of legidative proposals, studies, advocacy and media campaigns, etc. 

A set of criteria fdlow which, in our judgment, and beyond the peculiarities of each case, should be 
integrated in any change strategy if it is to be successful. It draws on a variety of reform experiences with 
which we are Eamiliar, particularly those currently underway in Chile. 

A. ConsensualReform 

In our region, many judicial refom have been advanced by a particular political interest - in the 
narrowest sense of the term - agected the governance of the third branch, and often been interpreted, 
conectly or incorrectly, as ways to restrict judicial independence. These types of debates or controversies are 
not helpfd to a reform such as the introduction of orality and, in facs may be counterproductive. 

Rather, the reform should reflect solid, comnsual political support by sectors of society that will be 
affected by it, and be advanced as a matter of national significance, alien to typical susceptibilities that relate 
to conventional power struggles. The impomce of the topic and the magnitude of changes which it implies 
require such an approach. 

The Chilean example might be used as a paradigm in this area. The first attempt at judicial reform 
began in 1990 with a return to democracy, and dealt with revisions of the internal power structure within the 
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judicial branch, i.e. the creation of the National Justice council (Consejo Nacional de la Justicia), and changes 
in the method, number, and process for appointments to the Supreme Court - which resulted in a 
confrontation between the government and the opposition, surely a contributing factor to the failure of the 
reform. During the second government of the Group of Political Parties for Democracy (concertaCi6n de 
partidm por la Democracla * ), the stratem was entirely reformulated, focused on endemic problems of the 
judicial system, and proposed that orality be introduced in criminal matters. This helped encourage 
discussions of political structures and fostered an alliance among different political forces in the legislature, 
leading to the passage of the only bill of such magnitude with consensual support in the Chilean Parliament. 

B. Participation 

A common saying is that refoms should be advanced with, rather than against, the judiciary. Yet, 
how can such a saying be translated h m  words into action, when most judges are resistant to change? In our 
opinion, perhaps in this fashion: 

- a gradual but constant collaboration between the academic and judicial communities, so they become familiar 
with and uncle- each other. 

- identiiication of leaders within the judiciary who are favorable to change, and assisting them in their career 
development to strengthen their influence in the system. 

- the establishment of informal opportunities for dialogue with judicial leaders, toward eliciting from them 
expeu&ions and sensitivities - information which is seldom obtained in more formal environments. 

- involving representatives ofthe Supreme Court in dialogues at a higher level. 

- including members of the judiciary who are open to changes so they may elaborate on their ideas. 

-judicial exchanges programs, so that magistrates meet their peers, become familiar with justice systems 
abroad, and assess the results, both good and bad, of other reforms. 

- an ongoing and active continued education program, to sensitize other judges to issues of change, using 
methodologies that are sophisticated and participatory. 

It would be utopia to believe that there is unanimous support for these refom; yet it is possible and 
necessary to gain such support, at least from a majority within the judicial coxnmunity. It is useful to 
rem& that the judiciary may not be able to oppose reforms imposed by a majority in Parliament, but has 
the capacity, even if it is weak, to prevent it from becoming a reality. 

Therefo~, when judges who fhvor change are not supportive of a reform effort, such effort becomes a 
failure - an element ofthe reform strategy which requires particular focus. 

Beyond the participation of judges, however relevant, the strategy must also include an outreach to 
the trade and bar associations, to the academic community specialized in related legal areas such as procedural 
and criminal law, and to police departments which, notwithstanding their reluctance to enter a dialogue, 
should be included for their ability to counter the proposed refom. 

Participation must be encouraged and seek to meet two objectives: augment the support base for 
reform, and strengthen its technical content. For both of these reasons, it is critical that civil society be 
included, as demonsbated in countries where dedicated non governmental organizations (NW) have played 
an important role in reforms. Foundation SER (Fundacibn SER) of Colombia; CLD of Ecuador; the Citizen 
Peace Foundation (Fundaci6n Paz Ciudadana), and CDJKPU of Chile are good illustrations of such 
participation. AU bring the advantage of continuity and follow up over time. In our countries, our political 
leadership changes constantly, a problem which contributes to the abandonment of previous projects, and the 
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emergence of new ones every time there is governmental turn mer. In addition, governments are o h  limited 
in their access to technical expertise or must be mindful of other contingencies - all of which reduces their 
capacity for overseeing long term projects that are technically complex, as is the case for the introduction of 
orality. 

In Chile, the ref- began with the joint action of the two Chilean NGOs mentioned above. At a 
-point, they- * with the Minisay of Justice, so that the three parties, together, could lead the on- 
going process of change. This ground breaking experiment prwed.to be an enormously effective approach to 
administering varicws components of the reform. It also ensured political pluralism in support of the reform, 
and a management capacity to implement it. 

Universities are another important sector - even though their institutional role in justice reforms in 
Latin America remains somewhat limited. A salient problem in our justice systems results from the type of 
teaching and training provided in judicial ed&tion. Changes in the curricula and teaching methodologies are 
an important component of reforms, ifthey are to be sucashl. Furthermore, while the academic community 
shows little interest or capacity in promoting change, it can be an obstacle to such change if it maintains its 
traditional approach and biases, by forecasting catastrophic consequences for example. 

Finally, the most important sector of all is public opinion. Generally, the public neither understands 
nor shows interest injustice matters. This indifference shows in polls where citizens rate social dons ,  such 
as health, education, and housing, at the top of the list, while justice is viewed of secondary importance. As a 
wrolhy, judicial institutions receive meager budgets. To countervail such opinion, justice issues should be 
placed at the center of the public discourse, to highlight and build support for reforms. When such reforms are 
explained properly to citizens, they can easily understand the role played by the justice system in their own 
life, how it can affect its quality, and how acute problems in the justice system affect society overall - in the 
area of &&y, for example. 

Carrying such a campaign through the media is not an easy task: the topic is seldom considered as 
''news,- and the media is f d  of manipulation. Yet, taugible experiences show that such campaigns can be 
viable and lead to helpful results. In Chile for instance, we have been able to place justice system related 
articles in the press every two days for the last couple of years. 

C. Reforms are highly technical, yet essentially political in nature 

Sometimes it is quite diflticult to reconcile the technical and political aspects of the reform. Experts in 
this area have a natural tendency to focus on the technical aspect of the reform - such as drafting codes that 
are academidy sound - while forgetting that the legislative task is a political, not an academic one. On the 
other hand, the politid community often negotiates issues without a fidl knowledge or understanding from a 
technical point of view: of what is essential, and what is secondary. 

It is critical that these two elements be merged. The proposed reform should involve an analysis by a 
highly skilled team of experts, that includes the perspective of justice system officials and employees, and 
draws on sound empirical knowledge of the environment it wishes to change. This background information, 
as a whole, proves essential when the reform, a new Code for example, has to be documented and defended. 
Further, there should be an on going evaluation of the progress and implementation of the reform, as a 
guarautee that the reform meets expectations of those who are a€fected by it, and have the power to destroy it - 
rather than end up as a technically perfect but irrelevant product 

In Chile, this was achieved by creating a Panel in charge of the Criminal Fbcedure reform, including 
representatives from the Supreme Court and the Judges Association, judges known for their interest in the 
reform, illustriMls members of the academic community who specialize in criminal law and procedure, and 
prominent practicing attorneys. The Panel composition also reflected pluralistic political points of view. A 
Technical Commission was formed to assist the Panel in day to day tasks, and consisted of outstanding young 
lawyers with special expertise in the subject matter. The Technical Commission regularly presented draf€ 
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proposals and progress reports to the Panel, which met initially on a bimonthly, and later on a weekly basis. 
At any given time, a Panel member was charged with guiding the development of a specific proposal. 
Following its review and discussion by the 111 Panel, the proposal was then revised by the Technical 
commission, where Panel suggestions were incorporated. 

Once the Code was drafted, Panel memben made outstanding contributions to the promotion of, and 
public education about the new code, particularly with the Pariiament. 

This structure proves to be a good alternative to more traditional commissions established by 
Ministn’.es of Justice, for these often lack the time or necessary expertise to carry out such an assignment 
through its conclusion. 

Finally, solid knowledge of comparative law and institutional experiences in other countries is 
imlispensable. It helps inform the proposed reform, avoid the repetition of failures, and increase the likelihood 
ofsuccess. 

D. Importance of Administrative and Interdisciplinary Aspects 

The introduction of orality affects not only the basic judicial function of “what the courts do,” but also 
“how they do it“ within the justice system. 

One key element is a new relationship between the judicial system and citizens. Rather tban be 
coIlsidered as mere instnunents in a “production” line that processes plaintiffs, witnesses, etc., the citizenry 
should be viewed as recipients of a seMce - in other words, a “consumer” who should be satisfied. As a 
result, the justice system needs to become not only eflicient, but also ”user friendly.” 

This can be achievd 

- Increase the professionalism in the management of the court which should be in the hands of professional 
administrators or engineers, while ensuring that this creates no prejudice to the relationship which judges 
should have with those whom they serve. 

- Produce economieS of scale and avoid duplication of efforts, by consolidating operations or functions that can 
be handled jointly, such as: contacts with the public, filing of legal writs, storage, handling and filing of 
documents, financial and budgetary matters, etc. A modem court should not longer be modeled after a quasi 
f;eudal concept, where each court is a separate fiefdom with its own space, staff, etc. 

- 
including those involving budgetary matters. 

’ decisions by allowing various departments to make their own decisions, 

- Delegate tasks that are not judicial in nature, particularly those which can be handled more eiKciently by 
other parties or institutions - for instance, notifications and citations. 

- Establish a system of management oontrol and incentives to evaluate and reward judicial officers’ 
performance. Currently, the situation is perversely reversed - those who work best and most efliciently are 
“rewarded” with an increased workload. 

Proper use of human resources can be a highly visible aspect of a s u d  reform. It needs to 
ensure that employees believe in and apply the concept of efficient management, and understand that it fWlls 
their own self interest. It must also provide for clear rules of the game - such as appropriate rewards for 
merit, career ladders/prodons, appropriate salaries, and an adequate work environment. 
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Suocess of this aspect of the reform will be achieved more easily by using multidisciplinary teams - 
to incorpomte the expertk of administrators, engineers, management information system specialists, and 
economists.’OS A team is not multidisciplinary if, for example, an economist is recruited after the fact, to 
calculate the cost of the proposed reform afker it has been drafted. Rather, the economist, or any other expert, 
should be brought into the team from the beginning, to identi@, for instance, cost incentives and “escape 
valves” tothe proposed reform, and to help define whether expected d t s  can be achieved and, if so, at what 
level of magnitude. Such an approach does not work to the detriment of the legal aspect of the do rm but, 
rather, helps enrich its content and empower its results. 

To summafize the Chilean experience, these economic studies were conducted during the elaboration 
of the new code, and are an intrinsic part of the final product: 

- Costs analysis of the existing criminal justice system, broken out into separate components, particularly in 
areas where information was corning - as was the case for lower courts. This helped reveal, for example, 
that ofthe total S90M j u d i d  branch budget, S38M (US) was spent on criminal justice. 

- Organbtional flow chart for the new system, including estimates of peak demand in relation to various 
institutions at different stages of the process. This study provided the necessary background to develop the 
organhat id  structure for the Public Ministry and the criminal courts, and helped project the level of human 
and other resou~ces necessary for an efficient system. 

. 

- Budget and costs analysis of the new system, drawing on the organizational design. The analysis helped 
project yearly costs of the new system, including the creation of a new Public Ministry, financing of the Public 
Mender’s office, increment in the number of judges, and the coutts’ infrastructure - for a total of 
$119,224,008 (US). 

- Social profitability studies, to help just@ the increase in costs of the new system, which in Chile was 
projected to triple those of the system it planned to replace. It was critical that proper arguments be found that 
would demonstrate projected improvements to society. The study was able to do just that, and concluded: 

. the old system, if it were to show investigation results at the same index of productivity as the new 
OM, would cost $156,894,645, or $721 per case (contrasted with $548 per case under the new 
system). The difference could be attributed to features in the reform which functions more selectively, 
and screens out cases without merit early on. 

. the introduction of a new, abbreviated process (advanced waiver of trial) helped save $152,387,114 
(US) in public and private funds. 

. an improved system of detention led to savings of $204,167,8 10 (US) in public and private funds. 

Acornputenzed simulation model was developed, to incorporate the organizational design and 
sequence of acfivities, factoring in real time and time lines. Using Merent scenarios, the simulation model 
helped anticipate litwe operations in a precise manner, including level of production and various solutions, 
and time needed, to resolve posst’be problems. The model helped design, for example, a rotation schedule 
(judges and pmsecuto~~), to optimize use of human resources and avoid bottlenecks. 

The above studies, together, provided for a solid and technically rigorous series of budget negotiations 
with Treasury officials. 
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This experience demonstrated that often, the underfunding of the judiciary results from a lack of 
attractive and technically s o d  proposals. It is not &cient to simply argue that the third branch is 
important, particularly when it functions inaciently, and limits its rationale to requests for urnore of the 
same,” i.e. more courts and increaed salaries. 

This argues for linking, not only in rhetoric but also in action, judicial reform with socioeconomic 
development of the country, including a quantification of the projected economic and financial gains. At a 
time of financial retrenchment of the public treasury, any sector or agency, however critical to society, must be 
prepared to provide justisCatons for its budget - all the more so when it requests a budgetary increase. For 
these reasons, it is advisable not to implement a reform which is under-funded, because it is likely to fail. 
And, when it does, this failure erodes the legitimacy of the system for reasons beyond its control. 

E. Dimensions of Change 

From the onset, reform objectives should be clear, for this will help guide and focus the reform 
through its various iterations. Otherwise, proper perspective may be lost, and the reform will be compromised. 
Flexiiility must be built in, to incorporate Wering interests and points of view in the reform - rather than 
allow it to be hostage to a few; yet, at the same time, non negotiable elements of the reform must be kept as 
such, and reformers must have the strength to preserve the integrity of the reform. Put another way, the 
introduction of orality leads to a dismantling of the former system; and, if such dismantling does not take 
w, the old system will reemerge quickly, an outcome apparent in so many botched reforms in our region. 
This perspective @e. what comprehensive change really means) should not lead us to conclude that, as a 
result, the punitive aspects of the state apparatus will disappear. Many believe that reforms of the criminal 
code wil l  achieve little, unless they are accompanied by changes in the substantive criminal law, in legislation 
affecting minors, in the management of corrections and police, etc. While such a view may be correct for the 
long term, it would be naive to assume that seachanges of such magnitude can take place in the short term, 
given the level of technical capabilities, resoufces, and political will they would require simultaneously. 

. 

Clearly, criminal procedure is one of the most defdve piece of the entire justice system machinq, 
and can act as a catalyst for reforms in other areas, This certainty, coupled with a good understanding of how 
to manage such reform, should urge us to pursue it. The reform advocate should resist the temptation of 
reforming everything at once, for this will surely increase the time line, and endanger the political consensus 
which supports the introduction of orality. 

Introducing reforms gradually seems to be the most rational alternative. In other fields, new products 
are routinely tested before they are sold to the consumer. The justice sector should not overlook this healthy 
approach, which provides for limited and contained experimentation, helps anticipate problems, and permits 
midaurse corrections before the product is made available on a nation wide basis. 

The General Prosecutor of Guatemala suggested this very methodology when the new Code was about 
to be implemented, but his proposal was rejected. On the other hand, it has been used in Chile, where 
implementation of the reform began in one of the 13 regions ofthe country, then gradually occurred in the rest 
ofthe amnUy, following an established calendar to ensure against delays. 

F. Differentiating Between the Stages of Change 

As noted by Albert0 Binder,’@ criminal procedure reform includes a number of distinct stages which 
are particular to this reform in terms of methodology and tactics. Binder outlines these phases: sensitizing; 
awareness and design; involvement of, and struggles with, the legislature; planning and start up; 
implementatioq and finally, an “adjustment stage.” All represent a ’’temporary judicial policy“ leading 
eventually to judicial policy as such, with the understanding that improving efticiency should be an on-going 
concern in the administration of justice. 

IO9 Diao, p. 45 snd following. 
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Characteristics of this process are that it is lengthy, tedious, and moves through various emphases and 
problems. It also calls for differing sources of suppart at Werent times. 

Binder points out, for example, that the parliamentary stage seldom follows an ideal model, involves 
technical commissions, and often takes place behind closed doors. This “tortuous and complex” process of 
convincing and negotiating takes place, in real life, in the midst of lobbying by many Merent special 
interests. During this phase, this may require a shift in alliances and technical teams working on the reform. 

Binder indicates also that, in addition to an appropriate transition plan that helps ease in the new 
reform, a period of adjustment is required after the reform is in place. While such follow up is the norm in 
other disciplines, its absence in justice system reform sugests that the reform was not well thought through, 
and portends the possibility of serious problems. 

G. Significance of Minor, Yet Determinant Aspects 0f’Successful Reforms 

While they may appear to be trivial, a number of elements in the reform are critical to its proper 
implementation, and to its eventual success. Often, these matters, when left unattended, have impeded 
operations of the new system, and contriiuted to a .negative perception about the reform. They include: 

- the management of notifications and citations could be transferred to private organizations and the 
use of modem technologies such as telephone and fax should replace the more inefficient methods in 
Place. 

- offer good physical accommodations, travel expenses, and per diem to witnesses as incentives for 
them to cooperate with the new system. 

- create more efficient, fast and secure methods of transportation for the accused. 

- establish security for the C O U ~ ~ ~ O O ~ S  to protect the seriousness of the trial, and the privacy of the 
people; all these without interfering with the public right to know. 

- the court’s calendar should be kept in a precise manner to avoid wasting the valuable time of the 
judge, prosecutor, and defense lawyer, and to also avoid important evidence from becoming useless. 

- at the time of allocating resources, transcripts and other records of the hearings should be a top 
priority, an importaut issue that few countries have handled well to date. For example, in Italy, 
orality was introduced while there was not a sufficient number of stenographers to cover all the 
cwrtrooms. Today, there are many modem recording devices at a reasonable cost which provide a 
quick and quality response to this need 

- another problem encountered in the application of the new system is that of imposing automatic 
sentences at the conclusion of the hearings. This is not justifiable, for the new system requires 
quicker decisions concerning the fate of the accused; further, this expeditiousness aims at restrainin g 
the judge’s tendency to rewiew all aspects of the case and its documentation ... something that would 
denaturalize the central idea of oral process. 

- Continuing education of judges, lawyers, and prosecutors is a must if the reforms are to succeed. 
The most appropriate tools are workshops, simulations, role play, casework, and the discussion of 
practical cases. Isolated seminars or conferences are insuf€icient for providing the necessary skills. 
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COMMENTARY 

The introduction of oral procedures, or adversarial procedures, or both, in civil law 
systems, is the single largest reform in the region. Severe criticisms about the opacity and 
secretiveness of the Written process led to these experimental programs. These initiatives, 
however, have been hampered severely by misconceptions, lack of planning, and paucity of 
resources; as a result, experiences vary greatly from country to country. The results are 
uneven, and most remain at the margin of changes in the process. The reasons are many. 

The civil law and common law traditions have more in common than is usually 
perceived. An oral process, for example, does involve written records, including transcripts, 
and maintenance of records and physical evidence. Further, while the introduction of elements 
of common law in civil law countries is well known, relatively little attention is given to the 
adoption of some Written processes in common law countries (to streamline procedures for 
minor cases, for example). 

Yet, the two communities remain far apart. They are separated principally by a lack of 
knowledge about each other’s systems, cultures and traditions. This gap exists in part because 
of their differing origins. In contrast with the community based, problem solving hnction of 
common law, the purpose of civil law was to organize society. This difference manifests 
itselfl among many examples, in why and how juries are, or are not, used. 

There exists also some confhion on what orality means. For some, this translates as a 
reading of the evidence in court, or, there is an expectation that oral procedures, or “public7’ 
court procsdures, will provide transparency, or help reduce delay, automatically. 
Misunderstandings also develop when orality and adversary processes are W e d .  The fact 
that less than 10% of all filings (criminal and civil) are adjudicated in some common law 
systems (the US for example) is seldom known; its implications are poorly understood. 

Some proponents of the common law system argue that orality will not succeed unless 
adversarial procedures are introduced, and call for a complete overhaul of the system. In the 
context of civil law and tradition, the magnitude and implications of such change can be 
drastic. The roles and responsibilities of all functions within the system (judges, prosecutors 
or investigating magistrates, defense counsel, administrative personnel) become radically 
different. Such reform calls for preliminary assessments and multidisciplinary studies, a well 
planned transition period that goes far beyond procedural changes (cost projections, economic 
studies), and an educational effort to build support for the reform and infodinvolve the 
public. 

Other factors have also affected reforms in this area: insufficient funding and 
preparatiodtransition from the former to the new system; resistance from the bar, and from 
the judiciary itself; confbsion of roles and responsibilities when the military continues to 
assume police functions; lack of political will; and public indifference (absence of support and 
coalitions). Several countries have faced great difficulties because they opted to introduce 
orality in criminal proceedings as a first step -- an area fraught with many more complexities 
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than that of civil proceedings. Further, the introduction of odadversarial procedures goes 
far beyond a mere technical/legal change. It involves a change in values - a profound 
institutiona~ ami social commitment, for example, to transparency."O 

Given the magnitude of efforts, and the unevenness of results in this area of reform, a 
new level of inqw is required. Next steps warrant the development of goals and criteria to 
evaluate progress. For example: What would the inclusion of some form of adversarial 
procedure achieve? more accountability to the public? speedier processing of cases? Or, 
should the next stage involve the adoption of a €dl accusatory model, or some form of hybrid 
similar to the German code? Can available resources support systemic overhaul (for training, 
management systems, development of new procedures, etc.)? As the region, and each 
country, assesses these next steps, results in the few countries which have experimented with 
adversary systems should be examined carefblly. Many noted that the Donor community can 
play a usefbl role in helping generate politid support for these reforms. 
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IV. ALTERNATIVE DISPUTE RESOLUTION (ADRl 

LESSONS LEARNED: EXPERIENCES WITH ALTERNATIVE DISPUTE RESOLUTION 
WiIliam E. Davis and MadeIeine Crohn”’ 

1 ADRANDTHERULEOFLAW 

Social conflict is the defining characteristic of modem society. If left unresolved, it becomes a 
si@cant obstacle to peacehl interaction among individuals, the state and individual organizations and, thus, 
to sustainable development. 

Worldwide, the primary emphasis on methods for resolving conflict in recent times has been to 
strengthen the institutions of justice and the formal systems of the state.”’ Such an approach is being re- 
assessed, however, because of the recognition that the formal systems are not always those best suited for 
resolving all complaints. In the 198Os, the United States and, to a lesser extent, Great Britain, Australia and 
New Zealand, have Witnessed a proliferation of dispute resolution programs as alternatives to courts and other 
institutional processes. In Latin America, for the past ten years, justice reformers have advocated the use of 
ADR to help increase access to justice, as a means for reducing court delays, or both. ADR, and more broadly 
conflict resolution, are being tested to address regional unrest (South Africa, Middle East for example), create 
alternate fora (Westem and Eastern Europe), or streamline dispute resolution processes (within international 
treaties, such as GAlT). These trends are not without their critics, however, who challenge the net 
aooomplishments of ADR, or raise such questions as the possible development of second class justice, to the 
detriment of rights acquired over the years. 

. 

A. Formal and Informal Justice 

Legal systems are created to provide for the application of law to a set of circumstances, and give 
force to the values embodied in constitutions and statutes. In an attempt to identify all nuances and possible 
variations in a problem arm prescriptive procedures are developed to help implement statutory provisions, 
and deal with every imagined ci- covered by law. Further, during the past 40-50 years, there has 
been a marked growth in the number of new laws to address the perceived needs of a modem society. 

Increased expedations that the state should resolve ever expadng numbers of cases coincide with a 
decline in status, if not in real capacity, of informal means of conflict resolution. In most societies, these 
proceses preceded the establishment of formal jus&ice. For example, the traditional figure in central America 
of the “amigable componedor“ (friendly arranger) was relied upon to settle neighbor dissensions and intra- 
family disputes; in some cases the local clergy has similar functions. In Valencia (Spain), water disputes are 
still handled through ADR processes that date back 500 years. 

Mr. Dah is s&or odvipawiththe National Center for State GwM&ma6 ‘onal Rogrms, and Principal in DPK Consulting, a firm 
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While the loss of prestige of traditional, informal mechanisms stemmed from a belief in the superior 
value of formal institutions, the shift from the informal to the formal arena contributes, ironically, to a crisis in 
justice systems throughout the hemisphere. 

The movement towards more regulation, greater formality and, often, towards an ever increasing role 
for the state has resulted in severe stress on all the legal institutions charged with providing timely and costs 
effective responses to all types of disputes and conflicts. Judicial officials are presented with novel questions, 
and with volumes of cases that would stagger their predecessors who lived and worked in more contemplative 
times. These judges must address thousands of conflicts legitimated by a regulatory society. 

In the US, for example, the federal and state justice systems are under constant pressure to respond to 
increasing volumes of case filings, and to provide timely justice. In an attempt to understand what happens to 
cases, resear~h show~ll~ that nearly 50% of cases are settled, and do not progress past the initial filing stage. 
AIK&intheUS,lessthan 1o%ofallcasesproceedtotrial. 

More research is needed to understand the reasons and consetpenas of these numbers. Yet, such 
findhgs raise these questions: should an ever increasing number of judges be appointed to deal with an ever 
increasing number of cases? Are there limits on financial support to formal justice in a fiscal environment 
that says we must do more with less, or in countries that are resource poor? . 

B. Formal System in Crisis 

The historic role of the state as the omnipotent provider of all seMces in Latin America and, to some 
extent in the US, is changing. The state is shrinking in size, and attempting to restructure itself into a less 
dominating influence in the lives of its citizens. In turn, citizenry is asked to be more self sufficient, less 
dependent on state seMces, particularly in capitol cities that are growing exponentially. 

Throughout the hemisphere, legal systems are confronting unprecedented levels of challenges, a 
situation exacerbated by the low level of citizen confidence in their justice system. 

In Latin America, the eradication of dictatorial regimes, followed by a return to democracy in the late 
1980s, led to &or& at restructun 'ng economies, rapid promotion of free trade between and among neighboring 
couutries, and down-sizing of the state apparatus. Simultaneously, throughout the hemisphere, the public has 
begun to look more critically at the justice sector. contributing factors include: 

a media scrutiny that chronicles the flaws and inadequacies of the system, and stories about corruption of 
justice officials; 

ineifktive law enforcement and prosecution, coupled with judicial systems that take years to process even 
the simplest of causes; an4 

8 the physical insecurity (physical threat) surrounding the life of every urban dweller, which has become a 
principal concern and a topic of public discourse. 

The impact of ineffective law enforcement cannot be underestimated. Three public opinion 
regarding the justice system indicated that most people base their perceptions of the justice system from their 

''' Justice Delayed - The Pace QLitigation in Urban Trial Courts, Natioaal cents fa State Cants, 1978; Managing to Reduce Delay, 
National CmterfOr State &nuts, 1980. lbtse pacentages coindde with those f d  m court systeas in Argedna (LuDemoro Judicial en 
Argentina, CEJURA. FuadaciQ la Ley. 1993). Casta Rica (Estadisticas Judiciales, Poder Judicial de Costa Rica, 1995) and El Salvador 
(Encuesm Nacimal de Estadisticas Judiciales, Poder Judicial, 1993). 
'" Dispute Resolution: Quantitative Benchmark St&, prepred by the Wirthlin Group fop the National Institute fa Dispute Resolutioq June 
1992 - -0 de Opinion Acerca de b Justicia en Argentina, Instiado Gallup, h4am 1994 - Encuesta Popular - CID Gallup, San Jose, 
CostaRica, 1994(coacratocoalaSupremacortcdeJuSticia). 
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contact with the police - a powerful argument in support of community based justice strategies, including 
citizens’ access to justice. 

These problems have existed for a long time. What is new is the public demand for better 
performance ofthe system, and a growing recognition of the link between sustained democratic development 
and strong systems ofjustice. 1 

IL COMPARATIVE EXPERIENCES IN LATIN AMERICA AND THE UNITED STATES 

Conflict resolution, taken broadly, covets actions and procedures that range from avoiding conflicts, 
to negotiation, conciliation, mediation, arbitration, judgmenf violence, and many other hybrids. Settings 
within which these processes are used, and subject matters that they cover, OCCUT at all levels of human 
interaction, and their ensuing possibility for differences and disputes. For purpose of this discussion paper, 
experiences below review principally community based and court related initiatives - grouped as “Alternatives 
to Dispute Resolution” (ADR). 

A. WhatResearcbShowr 

In Latin America, as well as in the UNted States, research findings tend to be inconclusive on the 
merits or weaknesses of ADR The reasons are many and, while they vary from one country to the next, some 
general trends canbe identified: 

0 There is a lack of common terminology for the various ADR processes, and of uniform understanding of 
their purposes and goals. For example, in the US, a process presumed to be mediation in a particular 
study might actually be another ADR process such as case evaluation, or some mix of mediation and 
arbitration. 

0 Dabbases for evaluative puqmes, and research that studies ADR programs through rigorous 
methodology, are wanting. Few studies have used randomly assigned experimental and control groups to 
examine differences in cases using ADR and those that follow traditional formal processes. As a 
contxibuting hctor, most courts do not wish to withhold promising new processes for litigants, nor do they 
want to limit potentially positive effects on the courts’ workload by holding some cases out of the 
Program. 

0 Rules, procedures, and jurisdictional contexts vary, leading to discrepancies in findings, and mask 
possible benefits or drawbacks of a particular ADR technique. 

Nonetheless, research tends to show some saving (time and money) to litigants and, to a lesser extent, 
to the courts, if ADR is tightly integrated within a well run sys4em. In Latin America and in the US, ADR can 
help improve access to justice for minorities and poor defendants who otherwise would have nowhere to  tun^ 
for solution of their disputes. 

Further, opinion surveys in the US, Argentina, Bolivia and Costa Ria”’ point to similar findings. 
Such m e y s  clarify the level of awareness about ADR, and highlight areas where the introduction of ADR 
would be most responsive to interests expressed by the public. In Argentina, these surveys were instnune ntal 
in the design of public information programs sponsored by Fundaci6n Libra and the Ministry of Justice; in 
Costa R i a ,  they helped identify family dispute as a priority concern area which the Costa Rica Supreme Court 
responded to by initiating Eamily ADR pilot programs; in Bolivia, public response was instrumental in shaping 
program initiatives in La Paz. And, in the US, the 1992 survey commissioned by the National Institute of 
Dispute Resolution provided a comprehensive understandhg of how litigation and ADR are viewed by the 
public, and where or why the citizenry supports ADR initiatives (Wlykhild custody or divorce 
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predominated, and preference was expressed for mediation over arbitration, along with concerns about time 
and delays). 

While they differ on specifics, these su~eys can help guide decision makers as they fmulate 
programs responsive to public perceptions and needs. They reveal a generally uniform, negative response to 
the formal system of justice. Concerns exist about impartiality, bweaucracy, costs and delays. ADR per se is 
not tsmilirrr nor well understood but, when it is explained, respondents tend to favor ADR - to save money 
and time, or to participate actively in a fair and just conclusion of their dispute. Many of those interviewed 
show preferences for conciliation mediation over arbitration (because it is more judgmental). 

B. Experiences in Latin America 

Initiatives descn’bed below have been supported variously by Supreme courts and Governments 
within the country, the Agency for Intematiod Development (AID), the Inter-American Development Bank 
(IDB), the World Bank (WB), or the Inter-American Bar Foundation (IABQ. 

1. Argentina 

a. Community Mediation: begun in 1988 through the office of the Secretary of 
Justice (later the Ministry of Justice), it sponsored initiatives in Buenos Ares (4 centers) and eventually 
integrated legal services and ADR - to promote democratic values through larger civil participation, put an 
emphasis on human rights, and to increase access to justice. Buenos Aires now counts 7 neighborhood 
centers. Reviewdresearch are mixed regarding the number of cases reaching s u d  resolution, project 
management and follow-~ough. 

b. Court System: in 1991, a group of judges, lawyers, and social workers/ 
psychologists established Fundaci6n Libra, an NGO designed to promote ADR through training, with special 
emphasis on mediation. Libra also developed a project annexed to civil courts in Buenos Aires, which helped 
create an environment in support of ADR initiatives and access to justice. In 1994 the Ministry of Justice 
sponsored pilot programs annexed to civil courts, using 10 of 100 judges to refer cases (Buenos Aires). These 
new programs showed that the ADR process could be integrated within the court system, and that participant 
satisfaction was high. These efforts have led to a new law (adopted late ‘95, effective April ‘Sa) that requires 
mediation for certain legal conflicts prior to civil lawsuits. Also, provincial courts have requested ADR 
training (2/3 of 23 provinces, with assistance from Libra and the Ministry of Justice). 

c. Other: projects are underway in the business community, with assistance from 
some US firms (American Arbitration Association, Conflict Management Group); at the community level, 
Libra, in collaboration with the US Community Boards and the Archdiocese of Buenos Aires, is developing 
comprehensive community based programs in the city’s most populous sections. Similar initiatives are taking 
place in schools, churches, and neighborhood centers, with attendant consequences on legal culture. 

In brief, the legal framework has been dtered by the ADR initiatives described above. 

2. Bolivia 

a. Community: a study of 4 neighborhoods in El Alto helped identify informal 
ADR meCh;U1l‘SmS being used by citizens - 90% of whom had relocated in search of employment. The study 
s h e d  that most were receptive to ADR in light of allegations of corruption in the judiciary, delays, and other 
operational problems. Disputes of most concern included: family, housing, property encroachment, and 
robbery/frarad. A pilot program surfaced positive results (low cost, swifter disposition, confidence and respect), 
some concerns (dorceability, “morality“ aspect, need to coordinate with neighborhood association), and 
suggested that the Ministry of Justice should incorporate informal systems into its operations. 
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b. Legal System: a new Bolivian constitutional provision requires that the 
government validate and incorporate traditional justice systems, and make them compatible with the formal 
system. This was echoed in parallel worhhops in cochabamba. As a result, the MOJ is financing a 
multidisciplinary communal justice system, to identify indigenous conflict resolution initiatives in rural and 
marginabed urban areas, and interested in establishing pilot programs. 

c. Chambers of Commerce: centers have been created to provide conciliation and 
other ADR fonuns to the business community, with technical assistance from the Inter-American Bar 
Foundation. 

3. Brazil 

a. Courts of Small Claim: drawing on positive results in a pilot program in Rio 
Grande do Sur, the Brazilian Congress approved a law requiring courts to develop and implement a new 
system of processing civil, and certain limited Criminai cases, using volunteer lawyers as conciliators. Judges 
are to remew agTeements to ensure fairness and compliance with the law. Pilot programs have begun in 
Brasilia and sa0 Paulo, and planning is undenvay in other states. Results from Rio Grande do Sur indicate 
that I50,OOO cases per year are resolved using this process. 

b. Other: a March 19% seminar in the Tribunal Superior in Brasilia demonstrated 
that high ranking justice officials are committed to pursuing ADR strategies within the legal system; notably, 
this endorsement was based on an acknowledgment that early roman law supported the ADR concept. Other 
initiatives include: Casa de Justicia in Sa0 Paulo, to facilitate the early resolution of cases with favorable 
results; cfunara de Mitraje and Mediacibn, for ADR in civil cases just beginning; and Institute Nacional de 
Mediaci6n and Arbimje (lNAMA), that promotdtrains individuals in ADR, with special focus on labor. 

4. Chile 

a Communi&: legal assistance offices, sponsored by the Ministry of Justice in low 
income areas of Santiago, offered first-level contact for citizens in the area. Initially, the goal was to increase 
aocess to justice locally, with assistance €tom social workers (first line), and legal counsel to help resolve 
disputes. More recently, the MOJ, with assistance h m  the Corporacih de Promocibn Universitaria (CPV) 
and from Fundaci6n Libra (Argentina), bas offered training toward developing a nucleus of support seMces, 
adapted to the Chilean environment, and toward inclusion of ADR in law school curriculum. The 
neighborhood mediations Centers will open in May 19%. 

b. Other: the Chamber of Commerce in Santiago has created an ADR center, 
involving lawyers and business leaders, madeled on other similar &or& in the region. The project is just 
starting. 

5. Colombia 

The first country to adopt ADR as part of a national strategy to make justice more accessible, 
Colombia’s Ministry of Justice created conciliation centers nationwide in the early 90s; at that time, Colombia 
had the first fully active center for conciliation and arbitration. Thus Colombia has had the longest, and most 
informative ADR history in the region. . 

a. Communi&: the MOJ launched Casas de Justicia in 1994, beginning with pilots 
in Ciudad Bolivar and Aguablanca. The objectives were to increase access, with particular focus on densely 
populated areas; decentralize use of resources; address lack of confidence in justice system; promote use of 
ADR, along with dialogue between state and needs of citizenry; and offer altematives to violence - the most 
common form of handling conflicts. The effort, an ambitious one, had to confront issues of institutional 
culture and 
distrust,& 

staff resistance (including resistanoe to training), inierqpnizational conflicts, community 
operational issues (ability to gather statistics and follow up on implementation of agreements). 
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The projects are “a work in progress,” and draw upon the results of the first two centers (Ciudad Bolivar and 
Aguablanca), which show a 2 to 3 fold expansion of cases, and a 70Wh resolution rate. 

b. Other: i) There are 103 Centers of conciliation and Arbitration, which vary 
widely in terms of operational levels. The most active are sponsored by the Chamber of Commerce (Bogota, 
with 600 + cases/month), followed by the North and A h t i c  areas. Most were developed in the mid 1990% 
but remain somewhat marginal, due to lack of research and community acceptance and/or support. ii) 
Colombia has created the only program in the region for conciliation of administrative conflicts. During its 
first year, the center helped settle contlicts for a demand value of $SOU 

6. CostaRica 

Costa Ria has used a distinct approach. Beginning with a public opinion survey, commissioned by 
the Supreme Court, the court identified court delay as a principal problem facing the justice system, and found 
that changes in civil code had NOT achieved desired results (accelerating resolution of cases). As a dt, the 
Supreme Court adopted 3 strategies: 1) idern public opinion conceming ADR 2) determine legal 
framework for possible use of ADR in family, labor, civil, and criminal cases; 3) assesses experience from 
other countries. The study helped highlight these concerns: 

0 the citizenry believed that the court system was in crisis due to excessive volume of work - therefore too 
slow; limited capacity of judges, bureaucracy, and corruption; 

.S less than 6% knew what ADR meant (such as mediation, conciliation and arbitration), but many thought 
that family disputes were suitable to mediatiow however, less than 50% were comfortable in having their 
case handled by someone other than a judge; 

e conciliation (or mediation) inspired more codidence than arbitration. 

The Supreme Court decided to support an 18-month nationwide program to increase awareness of 
ADR - through articles, seminars, and regional plans throughout the country; 10 regional conferences 
amsidered how ADR concepts should be applied to community and justice systems. A national conference 
helped iden@ a broad consensus on the issues; and the President of Costa R i a  announced that ADR was of 
national interest, and that it must be promoted in all aspects of Costa Rica society. Since then, a national 
committee has been appointed to pursue application of ADR in all sectors of society. 

7. Ecuador 

a. Community Mediation: the project was designed to improve the capacity of 
communi@ based groups (including low income urban and rural areas, with emphasis on indigenous 
communities) to manage disputes using their own notions of fairness and justice, and with a focus on 
improving access to justice. 53 leaders from 40 communities were trained as mediators, to serve neighbors 
and members of their community. 

An evaluation by the National Endowment of Democracy (NED) showed that older mediators were 
preferred over younger ones, and that few women were called upon, particularly young women. Also, 
expressed preferences were influenced by the level of education and experience of mediators. A decision was 
made to educate future generations of leaders, and to reinforce latent, traditional conflict resolution skills. 

b. Urban Prqjects: centers in Quito, Guayaquil, and Ibarra are to help resolve 
issues of access to justice for marginal urban populations. community groups nominated mediator candidates 
who were trained by community leaders. The Centro de Investigaciones Sobre Derecho y Medad (CIDES) 
sponsored public education efforts (such as posters and community meetings), and assumed responsiility for 
management and follow up training. Typically, disputes brought to the centers in Guayaquil, Quito and lbarra 



involved M y  and community conflid or fights, in addition to labor/thievery (Quito), or drugdassadts 
(lbarra). Inadequate comparative statistid studies & on the effectiveness of the programs, but anecdotal 
reports show that the community views the projects positions, and sees them as means toward the unification 
of neighborhoods; on the other hand, some criticisms are leveled at the availability of mediators. 

A climate now exists in support of expansion of ADR with support from AID, along with the 
emergence of new pilofs annexed to the Court (World Bank), or Chambers of Commerce (IDB). 

8. ElSalvador 

a. Community Mediation: conflict resolution processes were used to help return 
and integrate citizens form the village of Tenancingo, who had been displaced during the civil war. The 
program included attempts at creating a “model” community, and established a Community Council 
representing all interest groups with the village. The council did not replace existing political bodies, but 
acted as a parallel institution charged with the resolution of community conflicts. While it has gone through 
several iterations and difticulties, the Council offers a viable approach, by segmenting conflicts into 
manageable dimensions, and providing a neutral forum that helps recreate a civil framework of coexistence. 

b. LegaZ System: following the regional 1993 ADR conference (AIDMCSC), a 
Minister of the Supreme Court helped draft ADR legislation for El Salvador. This effort was supported and 
expanded by another member of the Supreme Court after the 1995 ADR conference (AIDNCSC). The draft 
legislation is designed to provide alternatives to the formal system, given the system’s inability to handle all 
conflicts brought to the court, and to keep pace with scientific, technological, and social changes in society. 
Goals of the draft legislation are to increase access to justice for people with low income, help reestablish 
confidence in the justice and legal systems, speed resolution of disputes, and provide for dialogue and 
fiimibity with new methods. A week long ADR training conference was held in Spring 19% in El Salvador. 

9. Peru 

The commission on Alternative Systems of Administration of Justice, Conciliation, Mediation and 
Arbitration (MMskrio de Justitia, United Nations Development Program, Lima, Peru 1994) has issued a 
report, and concluded that a traditional, centralized, and rigid system is unable to respond to the needs of 
modem Society (social and economic changes). Other criticisms include delays in processing, or preparing for 
cases of those charged; inflexibility of procedures; and lawyers’ abusive practices. Further, state institutions 
do not refled the multiethnic diversity ofPeru. 

The report notes the historic use of ADR by indigenous communities, its re-introduction in some 
neighborhoods and small commercial establishments, and its inclusion in procedures USBd by justices of the 
peace, juvenile justice judges, and the Ministry of Labor. Further, the report recommends expanded use of 
ADR in the justice system (civil and criminal procedures and programs, JPs, juveniles and labor courts), and 
in the private sector (to provide a more responsive and fluid environment for dealing with conflict, and to 
emwage pilot demonstrations). 

A number of ADR activities are currently undemy, managed by APENAC, an IDB sponsored 
program. mtely, USAID is pursuing a training program, involving NGOs, who provide legal services to a 
variety of groups and populations. 

10. Uruguay 

The Uruguayan constitution mandates that conciliation be a first step, prior to litigation, for all civil 
cases. The new civil code calls for the use of oral procedures, and incorporates a conciliation phase. These 
reforms are supported by the d o n  of 100 additional judgeships, and aim at swifter case disposition and 
delay reduction. 
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Other related reforms include the integration of ADR training by the judicial school (CETU), 
collaboration between the Supreme Court and the National University toward the training of law and other 
students in conciliation, and a well received pilot project in greater Montevideo. 

C. ErperienceS in the United States 

Tools of negotiation and dispute resolution, such as mediation and arbitration, have long been known 
in the fields of international diplomacy and labor relations. Historically, US courts in some states favored a 
coxiliation step for certain cases (divorce, for example); judges or justices of the peace acted informally as 
mediators to encourage settlement; and often voluntary, binding arbitration is incorporated in contracts. 

A systematic introduction of alternatives to cow, and within other institutions or settings, is a 
relatively recent phenomenon, however. In the 1970% community activists, with support from private 
foundations, advocated the direct involvement of the community in resolving local disputes (grassroots 
mediation or coaciliation centers). separately, judicial leaders, including Warren E. Burger, then Chief 
Justice of the United States, looked to ADR as a way to divert a substantial number of cases (“minor disputes”) 
from the court docket, and thus, reduce delay. The Dispute Resolution Act of 1979 was voted by the US 
Congress to provide financial support and accelerate the development of pilot ADR programs and research, but 
funds were never appropriated Instead, a consortium of private foundations created the National Institute for 
Dispute Resolution (MOR), which seeded over a ten year period (early 80s - early 90s) the development and 
expansion of ADR within and outside the US courts. 

. 

By the mid 1990s, some form of dispute resolution program existed in each of the 50 US states, and 
more than half of the states had adopted, or were exploring, comprehensive court annexed ADR programs 
using a variety of procedures (facilitation, early neutral evaluation, mediation, conciliation, arbitration, 
mediatbn-arbitration or mini-trials). Developments in state courts were echoed at the federal level. Further, 
federal agencies have been using collaborative and inclusive processes to craft regulations; local and state 
agencies rourinely turn to statewide mediation centers to solve complex, multiparty disputes; a number of 
indivkhals, and private, local, or national centers off‘ ”private judging” for cases that often involve 
commercial or corporate interests; ADR is taught in most law schools and schools of business and 
phminglpublic policy, while mediation is used and taught in elementary and secondary schools. 
Experimental programs as varied as dealing with homeless persons, providing alternatives to placement 
hearings for foster care, facilitating the development of medical ethics guidelines, or handling disputes in 
nursing home facilities, are undemay. ADR and conflict resolution are a part of vktually eveq facet of the 
private and public sectors in the us. 

In the US, two of the better known, and most widely used programs, function as complements to the 
justice system: court-annexed arbitration and community mediation. While research and evaluation findings 
remain somewhat tentative,”6 the literature does provide information helpful to policy makers and 
administrators in charge of ADR programs. As a key finding concerning state CoUTts, “...in most ADR 
processes, litigants believe they are treated fairly and they are satisfied with the manner in which their disputes 
were resolved. In the face of open questions such as whether ADR saves time and money for courts and 
litigants, this seemingly modest conclusion is perhaps the most significant to date. If people like ADR even 
though it may not save them time and money, then why should courts not try ADR?“”’ 

Separately, in the US federal system, following adoption of the federal administrative Dispute 
Resolution Act of 1990, 56% of fderal judges indicated that ADR produces fairer outcomes than litigation; 

‘I6 Reasars inchde. lack of annmon terminology fa ADR processes and uniform 

infamstios refer to National Svmposium on Court Connected Dispute Resolution Research, A Report on Current Research Findings- 
Im lications for Courts and Future Research Needs, National carter fa Staie courtp and State Justice b t h q  1994. 
‘‘&Uesis de los Resrrltados de la Investigacit5n sobre Programcu de Resolucirh de Disputas Aneros a tribrtnales en Lor Estados lfnidos, 
-by Susan Keilitz at the Second iater-American coaference (XI ADRin Santa Cruzde la Sierra, Bolivia, March 1995. 
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and 86% thought federal cams should assist parties to resolve disputes through whatever procedure is best 
suited to the case."* 

1. Court-Annexed Arbitration 

A quasi adjudicatory process, court annexed arbitration is used for routine civil cases, typically up to 
$5O,OOO, to speed up their resolution through a process that is fair and satisfactory to litigants and their 
attorneys. Program design and procsdures vary,"' but all provide for the possibility of a trial de novo if one of 
the parties rejects or wishes to appeal the arbitrator's decision (award). 

Courts play an important role through oversight and control of the program, to ensure against delay 
of arbitration hearings and a final decision. Further, less than half of the cases referred to arbitration proceed 
to a hearing - a finding which afFects program design (number of arbitrators and caseload projections). 
Program effectiveness is not affeced by the number of arbitrators assigned (one or three), nor by arbitrators' 
paymenr (by the court or the parties). 

Integration ofthe arbitmtion program into the case management system helps ensure that all cases 
targeted for arbitration are actually referred to the program. And, when resou~ces are limited, referrals should 
take place after a decision has been filed, to avoid expending resou~ces on cases that will result in default 
judgments anyway. Either way, arbitration has little or no impact on the processing time of the remaining 
court caseload. 

. 

Its principal value lies in participant satisfaction - by providing them with a third party review of a 
dispute that would otherwise settle without intervention. Programs that show a greater proportion of cases 
actually handled through an arbitration hearing tend to have greater support from litigants and attorneys. 

The key to program success lies, then, in establishing a proper balance between "...encouraging 
settlement before an arbitration hearing is held, and promising an expeditious forum in which the litigants can 
air their disputes.n120 

2. Civil Case Mediation 

In mediation, parties reach a binding, or non binding, agreement to settle their dispute through a 
consensual process, assisted by a neutral mediator. The mediator might help fhme issues in new ways, and 
make suggestions, but the ultimate agreement is reached by the parties themselves. 

The use of mediation in civil litigation has grown rapidly in the past few years, with varying results: 
for insfmce, settlement rates for medical malpractice and product liability is low (less than one in ten); higher 
for automobile injury and breach of contract cases; and viewed as particularly suitable for family and child 
custody cases. Concerns specific to civil mediation include whether the parties have equivalent bargaining 
m, how mediation - an intensive process - compares with others, such as early neutral evaluatioq and 
whether subtle pressures are placed to encourage parties to settle, and thus detract from a truly mnsensual 
process- 

Features assoCiated with SUCCeSSll programs are: program and process rules are well described to the 
disputants, and are uniformly and consistently applied; deadlines are enforced; a b a l m  is established 
between reducing extensive discavery, and providing some limited, informal discovery useful to resolution; 
and the program has a capacity for training, supervision, and monitoring of the mediators, who are often 
community volunteers. It is also desirable to integrate the program within the court's case management 

"* Srvwy qfF&ral Judges. Federal Judicial Cenler, cited m FJC D k b r y ,  Issue No 7, December 1994, p. 2. 
'I9 FW -le, number d arbieators (1-3); thkr ~eleetiOn, qualificati~n and 'on; jurisdictional l i d ,  and, nature andtiming ofthe 
k=iw 
'2oosScpr4 K e a 2  
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system, for purposes of tracking, while letting the mediation program handle screening of cases and 
scheduling of appointments. 

Of these, the selection, training, and retention of neutrals (mediators) is perhaps the most crucial 
feature to ensure program success and quality. The mediation model, by providing a forum where disputants 
a&tempt to reach an agreement, di€fers considerably from an adjudicatory model. The parties have to assess 
their e v e  needs, interests and options, rather than accept or reject someone else's proposal. The 
mediator must be Wed, strive for uniformity of the process and rules, be familiar with legal and ethical 
considerations that may surface in the mediation, and maintain flexibility for the particular needs of individual 
cases. 

Mediation's greatest asset, or potential, is to praduce lasting agreements, likely to be respected and 
implemented by the parties, since they crafted the agreement themselves. The process can be time and labor 
intensive; and results are questionable when parties are urged to settle through, what may appear to be in their 
view, "assembly line" justice. 

In summary, dispute resolution has become an integral part of the system of justice in the US,IZ1 but 
it requires further documentation and research. In a special edition of the Federal Judicial Center (FJC) 
publication on ADR, former FJC Director William Schwarzer summarizes these policy questions: , 

0 Does ADR lead to a speedier, more satisfactory, and less expensive outcome, or does it create another 
layer of litigation? 

a Does ADR improve access to justice for those who are not well off and cannot afford the cost of litigation, 
or is it second class justice? 

0 What are the tradedEs between advantages of ADR - such as privacy, speed, and reduced adversarial 
process, and the advantages of traditional litigation? and, 

e Does ADR lighten the burden on the courts, or does it divert judicial court staff resources? 

D. Comparative Analysis 

Historically, and throughout the hemisphere, communities have turned to various options (individuals 
or organizational stmctures) for resolution of their conflicts. Such options are often flexible and responsive to 
the unique features of the community, in contrast with formal structures that process legal conflicts through a 
seriesoflinear steps. 

It is not surprising, then, that court and formal systems of justice tend to favor ADR techniques, such 
as dilmtion and similar hybrid pn>cesses, that incorporate some d e p  of formality, or function, under 
control of courts and related institutions, or both. 

By contrast, community based mediation &n.operates outside the institutional mainstream. Its 
processes are fluid and client based, and its results are less easily controlled by formal institutions. 
Community based mediation strategies offer access to persons who othemise would find no forum for 
resolution of their conflicts - for reasons of cost, fees, time, and difEiculty for the lay person to understand the 
complexities and language of the formal process. They help respond to the public's demand for alternatives to 
the existing system, as documented in opinion sweys (US, Argentina, Chile, Costa Rica - cited above). And, 
they are consistent with modem organizational development practices that promote user-based designs and 
provision of seMces. 

12' As rrtatedby ameat Cbicf'Justice ofthe US, William H. Relmquikt, "...the future may mquk dramatic changes mthe way disputes are 
resdvcd..(meny titi@) may have a greaterllgdfor an iwxparsive and prompt resolution oftheir disputes however rough and ready, than an 
unaffordabletatdyocre,hourewrCloseto~~" 
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Notwithstanding these positive features, the use of mediation raises a parallel set of concerns. These 
were discussed at two ADR conferences (1993 in Argentina and 1995 in Bolivia, sponsored by AID in 
collaboration with NCSC), which seeded the development of cuuntry specific initiatives described above. They 
also helped sharpen the analysis of ADR and mediation, as well as their potential and constraints. Attendees 
at the 1995 conference reached conclusions echoing similar analyses made in the United States: 

Advantages OFADR: 

Helps reduce pressures on the formal system 
Increases and eases aocesstojustice 
savesaxaandtime 
Presewes confidentiality 
Fosters an open, n o n - a d v d  dialoguebetween the parties, and the 

Is a voluntary process 
Promotes, because it is informal, flexibility, and allows for more freedom than that 

Enables the parties to participate actively to decide the outcome 
Allows the parties to continue relationships 

development of realistic solutions 

provided by traditional methods 

Disadvantages of ADR 

Lack Of: 
Legalfonnality 
Norms - ADR does not yield norms 
Objective power 
Disbursement of informationhowledge 
Qualified ADR professionals and training 
Centralized control/corrective measures over ADR processes 
sanction of mediation by justice system (as opposed to conciliation and 

&itration) 
Danger of privatization of justice 
Uncertainty about qualifications of neutrals (mediators) 
Lawyers’ opposition to privatization of justice 
No recourse to mandated system 

ILL LESSONSLEARNED 

Experimentation with ADR throughout the hemisphere provides a lore of information - through 
some rigorous studies and, more often, anecdotal evidence. It also surfaces questions that should be addressed 
to inform and nurture future reforms, and their likelihood of success. 

A. Designstrategies 

In a legal environment where there is very limited exposure to the conoept of ADR, considerable 
ef€ort should be invested in orientation and training, to create the environment needed for this kind of 
reform. The legal community is traditionally skeptical about new ideas, such as ADR, particularly if it is 
perceived as a threat to the law by legal scholars.’p others see ADR as a way for people to negotiate away 

Resolrccibn Alternativa de Conjlictos, cuadernos para el Seaa Justitia, C5misiQ N a c i d  para el MejoramientO de la Amniniseacl ’Q de 
hrstfda, 1995. 
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their rights, if ADR closes off the court as an independent forum.’u Further, skeptics tend to overlook ADR as 
integral to the concept of creating greater access to justice, and to justice systems. 

In Argentina, initial orientation and training was directed at the neighborhood centers. In Bolivia, 
this approach was used by the Chambers of Commerce in La Paz, cochabamba and Santa Cruz de la Sierra; 
in Santa Fe de Bogota, Colombia, it was applied by both the Chamber of Commerce and community centers; 
and, in San Jose, Cost Rica, by the W y  mediation center. The key ingredients here were common responses 
to two Mors: 1) a need was identified, and 2) there was political support for the initiative. 

Since then, each of the project listed above has reached a second phase of its activities, diversified, 
and responded to new clients and types of conflicts. All have done sa, in large part, by broadening their base 
of support, eliciting information, and tailoring conflict resolution systems to other constituencies, through 
orientation and training. 

A number of steps should be considered when ADR systems are presented to a new environment: 

1. Build a Base of Support 

Each new program needs to build a foundaton of understanding among a number of individuals and 
organbations that, in turn, become principal supporters of ADR this is crucial if it is to avoid the wholesale 
importation of foreign experiences unsuited to local circumstances. The availability of a well trained core of 
individuals provides the capacity to evaluate experience in other jurisdictions, and to make the needed 
adjustments in tbe design of the new program. 

2. Identify the Area or Clientele with the Greatest Needs 

The introduction of new ADR techniques needs to overcome a) the lack of familiarity with conflict 
resolution alternatives, and b) opposition from those invested in maintaining the status quo. Eliciting support 
&om individuals and organizations with the greatest need can help reduce objections, and increase prospects 
for success. Increased access to justice is one of the most commonly identified needs. By focusing on 
community based activity, there is no question of need, and less likelihood of opposition. 124 

3. Develop in Stages 

The design strategy should contemplate a series of steps that build on incremental understanding of, 
and initiative using of, ADR The rapid expansion goal12s pursued in Colombia helps explain some of the 
dXiculties encountered by this comprehensive p r o m  Reformers are in a better position to succeed if they 
promote ADR seMces in areas that combine the factors of greatst receptivity and lowest risks of failure. 

4. Account for Leadership Role 

Any strategy should include and identify institutional leaders willing to champion ADR programs. 
These leaders help open doors, and overcome a natural resistance to change - whether the program is 
institutional or community based. In Argentina, Colombia, and Chile,’% the Minister of Justice played a key 
role in promoting ADR related reforms. In costa R i d 2 ’  and El Salvador, such leadership came from the 
supremecourt 

121 The Disputing Rocess -Low in Ten Societies, Laura Nader, New Yak. Columbia presS 1979. 
lU Evaluatim OfMediation Center, DPK Casulting, San Jose, costa R i a ,  h. 1995. 

Evaluation qfComdiation Centers, Minisky of Justice, Colombia, 1995. 
Evaluation qfNeighborhood Centersfbr Minishy #Justice, Argentina, Hilda Baldaquia, Convaio DPK and Cbmmmdy * W R o g r a m  

of& Frm&co, 1995 -Evaluation of Conciliation Centers, M i  of Justice, Colombia 
In supra at 124. 
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In addition to strategic designs, tactical ones help M o m  the development of ADR Who are the 
potential leaders, and what functions do they hold currently? How much time is available, including that 
needed to forge consensus? 

1. Consciousness raising initiativw 

They include speeches, conferences, discussion groups - all toward educating the public about 
concepts and ideas. The focus is on changing attitudes (though it rarely leads to changes in behavior). 

2. Skill based workshops 

Through these workshops, a core group develops skills in negotiations and conflict management, with 
an average from a few hours to a week. Attendees become agents of change, i.e. responsible for implementing 
and applying the information to their organization or institution. 

3. Institution focused workshops 

These workshops involve individuals who are members of existing organizations or groups. Most 
have a particular substantive and institutional interest. Such workshops seek change in attitudes, and 
development of skills and procedures. Examples include Chile and Peru. 

4. h u e  focused workshops 

Substantive areas of concerns are at the core of these workshops. While participants come from a 
variety of organizations, they share a common focus, for instance, environmental or educational concerns. 

5. University based initiatives 

This tactical element focuses on creating a capacity within local universities or academic circles for 
teaching or developing ADR programs. A number of universities in Latin America (University of Buenos 
Aires in Argentina, Los Andes in Colombia, Catolica in Peru, ITAM in Mexico, and other universities in 
santafe de Bogota and in La Paz) are all pursuing this avenue. Abilities to advocate for and educate, as well 
as assess implementation of ADR, are built in as a result. 

6. Issue specifik interventions 

In this case, the issue(s) has been defined, and a constituency already exists. Experience builds upon 
intervention ami, when successful, resolution of the dispute. This approach can be helpful in fostering training 
and advcacy/public education. 

- 

7. Dispute systems design interventions 

This is the most comprehensive approach, for it includes planning, training, and implementation of 
n e ~ y  systems. It calls for the development of an infrastructure to handle recurring conflicts, rather than 
iaddressing each dispute in isolation. Good examples are the Casas de Justitia in Colombia, and the National 
Law of Mediation in Argentina. 

~~~~ 

Irn Developing Democratic Decision-making Procedures Abroad, Wilday Moore and Mayor, Mediation Quarterty. Vol. 10, No 3, S& 
1993, p ~ .  303-320. 
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8. Capacity building in existing institutions 

This tactic calls for an outreach to institutions and organizations, by helping them develop an internal 
capacity to anticipate or haudle differences and conflicts, and by teaching democratic and collaborative 
decision-making. In Argentina, Poder Ciudadano has used conflict resolution skills development to train 
young people with leadership potential; and Conciencia has developed a similar program to train women 
political leaders. 

9. Free standing institutional building 

Training and information sharing can be helpM to individuals or groups who initiate independent 
centers, in such maters as democratic decision-making, conflict management internention, and toward creating 
or informing constituencies. Examples include initiatives with indigenous communities in Ekuador, and 
provinciajudiciaries in Argentina. 

The decision to adopt one or several approaches, such as those listed above, should be tailored to 
specifics and the local context. Key variables include the level and awareness of ADR, likely opposition to 
such initiative (and its source), existence of supportive leadership or constituencies, windows of opportunities, 
legal contexts that h o r  or discourage alternative programs, and the availability of financial or other . 
resources. 

C. Statistics and Other Points 

There has been a paucity of investment in building the statistical foundation to evaluate ADR 
initiatives and programs - with the exception of the Costa Rican project, the pilot court annexed project in 
Argentina, and a few individual and national studies in the US, As further impediments, comparative data on 
the operation ofjustice systems are seldom reliable, and ADR terms &e often used interchangeably, so that 
mmpaxisonscanndbemade. 

It is clear that ADR is promoted throughout the hemisphere as an alternative to the court system, and 
that it respaDds to perceived and real needs in legal systems. Too often, however, justice systems are not held 
accountable systematically: few publish statistics on the performance of judges and justice system institutions 
or groups; or, when the wil l  exists, resources and capacity are i d c i e n t  to the task. While AlD-spowred 
projects have encouraged the development of statistical information bases - a practice pursued by others 
donors - reliable data remains scaut. 

This argues for support of small incremental projects, encouraging them to build a sound foundation 
ofinfb,rmation. In turn, this data will be helpful to filture dorms. 

IV. CONCLUSION 

A monopoly by the formal judicial system of all enforceable remedies has weakened info& 
processes, which have historically been used to resolve conflicts. This, coupled with public expressions of 
discontent (about delays, excessively expensive processes, and inadequate procedures to solve disputes), 
explains why ADR has come full circle. ADR methodologies can serve the purpose of integrating a balanced 
approach to the provision of access to justice. 

The issue is not WHETHER to reidorce the legal system, or to create ADR mechanisms, but rather 
HOW to design strategies that are complementary. Two concerns - how to increase access to justice, and haw 
to improve access to justice systems - should inform such strategies, and draw upon experiences in North, 
Central, and south America. 
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Neighborhood mediation centers and the training of mediators in indigenous communities in 
Ecuadoq a dozen neighborhood centers in cities such as Buenos Ares, Quito, and La Pa; the training of 
lawyers and social worker in Chile’s legal assistance program; and the family mediation center in Costa Rica - 
are all &ties that respond to the need for building stable democracies by improving access to justice. Court 
annexed ADR programs in hgentina and Colombia serve to demonstrate the viability of this strategy inside 
the legal system. Independent, private sector ADR efforts, through chambers of Commerce, for instance, help 
open private centers for dispute resolution in a variety of areas, such as the commercial arena. 

while it may be too soon to pronounce success with these &or&, it is likewise too early to reach 
negative conclusions. 

In brief, Rule of Law strategies should integrate ADR as a means toward access to justice and 
s$uctural reforms, and should include systemtic assessments. Strategies should foster local mediator 
programs, school initiatives, associations, the private sector, and be placed within the justice system - all 
multiple avenues that complement the formal legal system. 

A combination of broad vision, courageous experiments, patient and sustained suppose, and rigorous 
A.aluations are needed, if we are to understand where and how ADR can improve access to justice, systems of 
justice, and institutions that provide justice in our societies. 
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COMMENTARY 

ADK to reach its promise, requires sound planning, training, and education (of the 
formal justice community as well as the general public). Ignorance about ADR handicaps the 
ability to assess benefits which can accrue fiom using alternate mechanisms for solving 
conflicts. Traditional methods need to be acknowledged and incorporated in alternatives to 
the formal system. 

Concerns sdace, however, when implementation of ADR programs is undertaken: 

- When a customary method is used, which contravenes the state’s requirements, 
tensions develop between the community and the formal system, and between community 
leaders and judicial or government authorities; questions of double jeopardy arise. 

- While ADR is often touted as a useful tool in reducing delay, such promise is seldom 
hlfilled if ADR, alone, is used as a delay reduction strategy. 

- Terms are used inter-changeably, or have differing meanings from one country to the 
next -- leading to misunderstandings, and affecting useful dialogue in an adverse way. 

- Legal and institutional frameworks are needed to pre-empt misdirected ADR 
developments. 

- All cases are not amenable to conflict resolution, and guidelines are needed to 
ident@ those which should be “dejudicialized,” and those which should not. 

Some noted that ADR does not bring closure to a dispute, similar to the binding nature 
of court decisions. Others remarked that ADR can be more binding than court decisions when 
the conflict is brought to customary authorities in the community, thus to public view, and the 
whole community holds the parties accountable for adhering to the agreement reached. 

As long as these issues are addressed in thoughtfid ways, ADR provides an 
opportunity for increasing access to justice, where no such access exists. It offers alternatives 
to the judiciary so that it may avoid “technical justice,” and legitimizes solutions reached by 
community based organizations. It contributes to the market place of conflict resolution 
techniques, and, as such, can place some pressure on the formal system, and judicial reforms, 
when the fond system no longer has a conflict resolution monopoly. Finally, it helps 
broaden the understanding, and expands the definition of conflicts. 
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V. COALITION BUILDING 

RECENT EXPERIENCES IN COALITION AND CONSTITUENCY BUILDING 
Robert J Asselin, Jr. 12’ 

I. INTRODUCTION 

A. The Need for CoaIition and Constituency-Bddiag in Support of Judicial Reform 

1. June 1993 NCSC Judicial Roundtable 

At the Judicial Round Table Conference hosted by the NCSC in June 1993, it was generally agreed 
that although a growing consensus existed among the mjority of judicial sector leaders in the Hemisphere, 
that legal and judicial reforms were needed, greater national recognition of the need for reforms, and active 
support for them, would be an indispensable element to their eventual success. Participants at that Conference 
&It strongly that leadership for reform doits must come from the justice sector itselfy both to strengthen 
Mcial independence, and to help ensure consistency in implementation of the reforms themselves. 

Those attending the conference three years ago said very little about what actions they might be able 
to take to promote more public support for judicial reform efforts. There was mention of the need for the 
establishment of“study groups’’ of interested and influential national leaders, that might counter-balance the 
resistance to change which was expected to arise within the judiciary and the broader legal community. 
Another possible action which was mentioned was the need to collect more data on the operations of court 
systems, and problems efKxIuntered, in order to better design and defend specific reform initiatives. Other 
than these two suggestions, however, those who attended the Conference returned home more aware of the 
consensus they had reached among themselves regarding the need for public support than they were, perhaps, 
of possible ways in which justice sector leaders might work to generate such support for judicial reform. 

2 Reasons for Collitiolr-Building 

Reforms are made in organizations and procedures because the people involved in, or affected by 
those Organizations and procedures decide that changes are needed. In February 1994, USAID’S Center for 
Development Information and Evaluation issued a study entitled, “Strategic Approaches for Donor-Supported 
Rule of Law Programs,” with the intention of providing an analytical framework for the design of 
admmstmtion of justice programs receiving support from donor organizations. A major finding of that Study 
echoed the consensus which had been reached earlier by Latin American judicial leaders at the June 1993 
NCSC Coi&erence. The Study‘s authors concluded that there needs to be a good balance struck between 
“supply” and “demand“ efforts in judicial reform programs; that is, that substantive reforms to improve court 
-on, access to justice, and other elements of the “supply“ of justice need to be complemented by 
coalition and consensus-building efforts to generate public “demand” for judicial reforms, and public support 
for specific initiatives taken by politicians and special interest groups with a stake in their outcomes. 

. .  

. .  

The Report’s authors reminded readers that rule of law reform ef€orts need to be viewed as politid 
processes, and not simply reduced to “supply-side” activities designed to improve legal system sbuctures and 
institutional performance. Justice sector leaders have long recognized this, even though few are accustomed to 
“acting politically” in their professional lives as judges and court officials - regardless of however much they 
have had to “act politically” as individuals, in the best sense of that term, to reach personal objectives. 
“Acting politically” refers to the processes of coalition and constituency-building which are part of everyday 
life. The CDIE Study‘s authors describe these terms as follows with respect to judicial reform: 

Mt. Asselin ism hdepded cumlw who was the USAID npresentative for Argentina and Uruguay ihm 1991-1995. 
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0 coalition-building is forging a commitment to judicial reform among society's leaders from various 
sectors. coalition~uilding activities lead to increased public demand for reforms to deal with specific 
problems affeding the delivery of justice. 
Cunstituency-buil&g is seen as the process of mobilizing support from non-governmental interest groups 
and concerned government officials for specific reforms. 

0 

3. Factors Meeting Coalition and Constituency-Building 

The authors of the abovecited Study pointed out several conditions which af fec t  the prospects for 
success in coalition and constituency4uilding for judicial reform. They recommended that the fixtors be 
considered carefully by those intending to lead reform efforts, given the fact that each country presents its own 
distinct set of political conditions. Among the most important fixtors to consider are: the degree o f e d o m  
enjoyed by the media, and the professionalism and effdveness of journalists, the extent to which civil society 
organbations have developed; the level of political will in favor of judicial reform which exists among 
executive and legislative branch officials; and the readin= of justice sector leaders to lead or cooperate with 
f e f i i  efforts. 

The timing of reforms usually depends on how long it takes for coalitions in favor of change to form 
among a suiliciently large number of those involved with (or affected by) the status quo. Since justice systems 
a€fect such a broad variety OfindividuaIs, significant time and effort nonnaUy needs to be devoted to building 
coalitions for reform, which include interest groups that might impede reforms if they are not convinced they 
are needed. The most important groups which must be addressed for judicial reform are citizens (and their 
organizations and businesses), political leaders, government o&cials, and the judges and other participants in 
the formal justice system. 

Political support for making refom is particularly important. In democracies, political leaders 
respond to demands from the general public and from interest groups. So both politicians and the general 
public are important constituencies whose support is needed. In addition, in order for desired reforms to be 
implemented effectively, those individuals working within the judicial system who are responsible for them 
must also be convinced they are worthwhile. Therefore, constituency4uilding efforts in favor of reform must 
also target the professio~Is working within the justice sector itseK 

B. Purpow of Discussion Paper 

One of the key problems confrontingjustice sector leaders wishing to pursue reforms is to identify 
how, specifically, they might try to build coalitions and constituencies. The purpose of this paper is to review 
recent rule-of-law reform experiences in two Lath American countries, in order to identify different types of 
coalition and constituency4uilding actions, and the factors which contn'buted to their success. This paper is 
intended to serve solely as a basis for further discussion at the May 19% NCSC conference, and does not 
pretend to present definitive conclusions in an area which will surely continue to deserve close attention, as 
judicial reform efforts proceed. 

The paper is divided into two sections. The first briefly summarizes particular coalition and 
constituency-building experiences in Argentina and Bolivia over the last five years, with a view to infoming 
the reader about how specific efforts were undertaken, what their results were, and why. In the concluding 
section of the paper, an attempt is made to derive tentative lessons leamed from the coalition and constituency- 
building actions described, and a list of illustrative actions and recommendations for building coalitions and 
constituencies is presented 
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IL COUNTRY EXPERIENCES IN COALITION AND CONSTITUENCY-BUILDING 

A. Argentina 

This Section very briefly describes some of the coalition and constituency-building efforts made by 
public officials and private, non-profit organizations, beginning in late. 199-1. In order to appreciate the 
relevauce of these efforts to the judicial reform process in Argentina, it is necessary to describe briefly the 
conditions affecting the judicial sector at the time. 

Argentina has a federal judicial system. Its prainceS have three-level court systems which operate 
under the authority of provincial supreme courts. The federal judicial system functions in parallel, under the 
authority of the National Supreme Court, which also bas jurisdiction over the Federal District of Buenos Aires, 
and the authority to review cases decided by prwincial supreme courts. Given Argentina’s already well 
developed legal system, and the long tradition of excelleece enjoyed by the country’s legal community, by 
1991, many judicial reform had already been implemented succedblly, but almost all of them were made by 
the provincial cou~ts, rather than at the federaI level.’3o 

By 1991, public discontent with the poorly functioning federal judicial system had begun to be 
expressed, but there was, as yet, no consensus for reform, or much public pressure for change. With seven 
years experience under elected government, civil society organizations were operating openly and effectively, 
and new NGOs concerned with civic education and national democratic development had been established. 
Argentina’s media was, and remains, free. The press kept the public informed, but tended to focus on 
reporting scandals involving cormption, to which it itself was not immune. Neither the public nor the press 
was especiatly aware of the specific problems encountered by the courts, nor about judicial procedures in 
general, although discontent over the lack of judicial independence from the executive branch was clearly 
expressed. Concern had also begun to be expressed by business leaders, who by then had to compete in more 
open markets, about the lack of a reliable legal system for regulating business and resolving commercial 
disputes. 

. 

The federal couct system suffered from inattention to management, high operating costs, and delays. 
The Executive Branch appeared more concerned with avoiding judicial impediments to its economic and 
public sector reform programs than with improving the functioning of the court system. Within the judicial 
system itself, some members of the National Supreme Court were concerned with the need for judicial reform, 
but felt they could not take action due to serious disputes within the Court. The Minister of Justice at the time 
was well disposed toward sponsoring reforms, but his Ministry lacked power. 

To improve the environment for reform, public education efforts were carried out by civil society 
orgauizations. Concurrently, a few public sector officials attempted reforms, many of which failed for lack of 
firm constituencies in their fitvor. Actions taken by public sector officials and civil society organizations 
overlapped, and oftentimes intluenced each other, but to simplify this presentation, they are described 
separately below. 

1. The National Supreme Court 

a Design of a National Judicial school. During the second half of 1991, two 
Supreme court Ministers hired a consultant who had worked at a well known Argentine legal research and 
education foundaton - FORES - to design a program to establish a national judicial school. This ef€ort was 
initiated with the creation of a committee composed of judges and court staff, which worked to define training 
needs. Based on these needs, a curriculum was developed and pilot courses were planned. The program 
developed to establish the School was comprehensive and ambitious. As it was being completed, the Supreme 
Court sponsored an international conference in October 1991, to discuss different countries’ experiences with 



judicial education, to which an audience of Argentina interested in the issue was invited. Then, no further 
action was taken to establish the School. The main reason for this was that (now former) members of the 
cwrt were quarreling amongst each other, and were preoccupied with poor publicity, resulting from judicial 
system scandals. There was no political wil l  to proceed. 

The judicial school planning effort still proved to be very useful. Starting in 1993, several provincial 
courts became interested in establishing or imPrming their schools. The same methodology which was 
followed earlier for the National Supreme Court was used to develop a consensus within these pravincial court 
systems, on how the schools were to be developed. Seven provincial schools have been established or 
rehabilitated so far. 

b. Visit of Two United States Supreme Court Justices. Late in 1993, the Supreme 
Court invited Justices Sandra Day O’connOr and Anthony Kennedy to discuss issues of their choice with the 
Court and kgentine legal scholars. The Court arranged a private visit with the Resident of the Nation as an 
important part of this trip. This initiative, made by the leadership of the Supreme Court, sucoeeded in 
exposing both the President and other members of the court to the idea that reforms were needed to improve 
the delivq ofjustice, and preserve the principles upon which the national judicial system were founded. The 
visit was a positive, though small step in building a coalition for reform. 

c. Diagnosis OfAahinistrative Problems, In 1993, the Supreme Court engaged the 
Buenos Aires office of an international management consulting firm to cany out a comprehensive study to 
identifj. aud analyze the federal court system’s key administrative problems, and to suggest an action plan to 
begin to address them. This study and its financing were arranged by the President and Vice President of the 
court, in collaboration with business leaders who had offered to work with them. The information collected 
by the management consulting firm was comprehensive and reliable. It also proved to be controversial, 
because it documented examples of an out-ofantrol and costly administrative system. The release of the final 
report generated immediate resistance, both from Court staff members who feared reform, and from a f w  
ministers of the Court, who were surprised not only by its findings, but also that the study had even been 
commissioned. Soon after the report’s release, a scandal broke out concerning actions taken within the Court 
on a case involving the Executive Branch. Changes were made in Court leadership positions, and the report 
waswed. 

Even without the ill-timed scandal, this well-intentioned initiative by the Court’s two chiefofficers, to 
begin to address long-shding administrative problems, would have bad a difticult time succeedin& because 
the report and action plan were prepared exclusively by a team of outside experts. Their managerial expertise 
was undo&&& needed to Q the job well, but they were not requested by the Court to work with court staff 
in an effort to generate input and commitment to the reform process. Such a strategy would undoubtedly have 
delayed issuance of the report, but action on its recommendations might have been more likely. 

2. The Executive Branch 

a. Ministy of Justice (3404 Mediation Program. In 1991, the MOJ began 
mopathg with a local foundation, Fundacibn Libra, to introduce the practice of mediation into the coun-. 
The Foundation was created by two appellate court judges after they paid their own way to the United States to 
study mediation at Harvard Law School. Under the program, a group of pilot courts were selected to initiate 
the use of mediation in cases where judges decided it might be helpful in resolving disputes more expeditiously 
and satisfactorily. Mediators were trained, and a permanent center was set up for case resolution as well as 
training. As a result of the Ministry and Fundacibn Libra ’s efforts, mediation became an accepted alternative 
dispute mlution method in Argentina, so much so that it was recently made an obligatory step in most civil 
cases. 

The Mol also collaborated with another local foundation, Fundacibn La Ley, and USAlD, to 
establish eight pilot neighborhood justice centers, where recently graduated volunteer lawyers worked to help 
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make the justice system more accessible to individuals and families not accustomed, or able, to use the courts. 
The pilot neighborhood centers succeeded in involving young lawyers in efforts to increase access to justice, 
but they have not yet been expanded at the federal or provincial level. It might have been useful to try to build 
upon these efforts, by encouraging volunteer lawyers to join in broader coalitions for other reform efforts, 
which could take advantage of their enthusiasm and personal knowledge of the problems encountered by 
citizens in accessing the justice system. 

In both of these programs the MOJ found it very advantageous to cooperate with local NGOs, and 
thereby help build constituencies in favor of the dorms they were promoting. These experiences have also 
shown that leadership in reform efforts need not come only from the justice sector’s formal leaders, and 
indeed, that individual judges and lawyers can make a big difference. 

b. Minister of Justice Participation in Public Fora and the Media Over the last 
two years, as public interest in judicial reform has grown, the Minister of Justice has routinely accepted 
iWitations to speak in public fora (business associations, civic organizations, and the media), and discuss the 
Government's judicial reform ideas and plans. These ef€orts have not only kept the public better informed 
about the Government’s plans, but they have also hcilitated dialog among interested parties, and helped keep 
the MOJ itself in touch with public sentiment. 

c. Procurador del Tesoro Interest in Reform. In Argentina, the Procuraduria del 
Tesoro is responsible for defending the executive branch in disputes involving the public interest. The former 
Procurador involved himself and his organization in rdorm efforts by investigating issues of relevance to his 
office - such as the possibility of contracting out cases to private lawyers - and by participating in discussions 
of reform issues with civil society leaders and donor representatives. His efforts were noticed by the President, 
who asked him to lead negotiations with the opposition party on reforms to the Constitution dealing with the 
justice sector. This experience showed that s u d  leadership for judicial reform can be exercised by public 
ofiicials outside the Ministry of Justice and the courts. 

d. MOJProJect Preparation Stu& By late 1994, both the World Bank and the 
IDB had expressed interest in cooperating with the Government in judicial modernization projects. To begin 
the process, the MOJ requested the World Bank to finance a comprehensive diagnostic study of the problems 
affecting &livery of justice in Argentina. Over half a million dollars was spent for the preparation of a report 
by a team composed of Argentine lawyers selected by the MOJ, and international experts assembled with 
World Bank support. Team members worked under the authority of the Ministry, and made contaa with a 
wide variety of individuals and organizations concerned with judicial reform, but they worked in isolation. 
Not only did many of the experts not have much contact with other exprts on the Team, but they were not 
enamaged to bring interested Argentine parties directly into the study process themselves. When the Team’s 
report was presented to the public by the MOJ, it was criticized for not having taken adequate account of 
refom efforts already underway, and not being internally consistent. The MOJ did not maintain the support 
of the Ministry of Economy and Finance, without which the World Bank and IDB could not proceed with the 
project design. By neglecting to carry out the investigation in a more inclusive fashion, the MOJ missed an 
opportunity to begin building coalitions for reform, and generating support, within the Government and with 
the public. 

3. The Supreme Court of the Province Buenos Ares 

The Supreme Court of the Province of Buenos Ares (SCPBA) supervises Argentina’s largest court 
system. Its reform efforts have been carried out in a much less politicized atmosphere than those at the federal 
level. One of the first steps officially taken by the Court was to create a Planning oftice. That Oflice was able 
to use very modest donor financial support to plan and facilitate a series of reforms. The availability of this 
fuwling enabled the Planning o&ce to organize pilot projects. The Office’s relationship with the donor gave 
it more stature within the Court and access to technical expertise. One of the consistent features of the 
programs the Office has implemented on behalf of the Court has been its reaching out to those to be affected 
by particular reforms, to include them from the start. This was done in programs to reorganize court 
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personnel, train public d e f e r s ,  decentralize both planning and administrative responsibilities to district 
judges, carry out public information campaigns, and improve the provincial judicial school. Reforms 
presented to the full Court for its approval were already developed in a participatory manner, and agreed 
among representatives ofthose to be most affected; once approved by the Court, they were then implemented 
with less difficulty. 

4. Civil Society Organizations 

Beginning in 1991, leaders from two sectors of civil Society took action to increase demand for 
judicial reforms. Their interests were sparked by Merent sets of concerns, but they found they oould 
collaborate. The interest of business leaders in judicial reform began with their concern that the legal 
environment for business development needed to be more stable. The interest of many civic leaders had its 
origin in their desire for stronger democratic institutions, and a fairer and more accessible justice system for 
individual citizens. Both groups went to work to increase public demand for change, and to cooperate with 
public sector reformers tqing to implement specific reform programs. 

a. Business Associations. The first Argentine business assoCiation to voice its 
concern publicly about the condition of the Argentine justice system was IDEA, the Institufo de Desarroiio 
Ejnpresurid Argentino, when it introduced what it called “judicial security,” at its 1993 annual conference. 
By ‘‘judicial security,” the business leaders belonging to IDEA meant to refer to a more stable rule of law 
under which business firms could be confident that laws governing commerce would not be modified by 
executive branch fiat, and cwld depend on a court system which would settle disputes fairly - including those 
with governments and public sector entities. Broaching this issue publicly succeeded in raising the 
Govenunent’s sensitivity to it, and increased public awareness of the need for judicial reform. IDEA and its 
leaders complemented their initial action by holding regular breakfast meetings, to which IDEA invited a 
variety of individuals from the justice and business sectors, to discuss reforms canied out in other countries, as 
well as Argentine reform proposals. They also met individually with officials from both the National Supreme 
Court and the MOJ, to off‘ private sector assistance for reforms, should those organizations decide to 
undertake them. ’ 31 

. 

In 1994, another business organbation, FLEL - the Fundacidn de Investigaciones Econ6micas 
Latinoamericanas - decided to prepare a comparative study of the financial costs of operating court systems in 
Argentina and other countries. This study was presented at the annual meeting of the Argentine Bankers 
Association (ADEBA), and resulted in extensive press treatment of the extremely high cost of Argentina’s 
justice system, relative to those of other countries, where courts are perceived to operate with fewer problems. 
FEL’s study also produd a wealth of information which could be put to good use later on to justify and help 
design specitic reforms. 

These experiences showed that business leaders can be very effective, both in helping build coalitions 
to increase demand for judicial reform, and in collaborating with judicial sector leaders willing to push ahead 
wirh reforms. 

b. Civic Organizations. Six Argentine NGOs have been eqe&lly active in efforts 
at d t i o n  and consensus-building. Almost since its beginning, Poder Ciududuno has sponsored programs to 
inform the public about the importance of judicial reform, and how specific reforms affect their interests as 
citizens. Its programs have included seminars, publications, and press briefings designed to increase public 
debate ofjudicial issues. One notable example concerned how judge candidates needed to implement new oral 
procedures for federal criminal trials were being selected by the Government. Also, in its interest group 
awaTeness efforts, Poder Ciudadano ran an antiarruption program, which included cases concerning judicial 
sectoridepedence. 

The N a t i d  Supreme Coutt acepted an offer which was hditakd by bushes leaders to have an indernational nranagaoent colsulting 
6rm dohe study and adion plan for admhkhm . en&nmmmtionedabove. 
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Other NGOs which took their own initiatives to help build coalitions in favor of reform were: 
1) Fundaci6n Libra, whose initiatives in working with the MOJ in mediation programs were 

mentionedabove. 
2)  The Centro de Esrudios Instituciondes (CEI), which facilitated collaboration between Palermo 

University and Yale University for the establishment of a Masters of Law degree program, one of whose goals 
was to promote research and greater involvement by law students in reform issues. 

3) FORES, which implemented a SUCCeSSful legal aid program to train public defenders, law 
prof-rs, and bar association officials. 

4) Conciencia, a women’s civic education NGO, which included justice awareness issues in its 
activities. 

5 )  Funducibn La Ley m), which collaborated closely with USAID in efforts to support various 
Argentine judicial reform efforts. 

One of Fu’s most successful programs involved extending invitations to judicial experts from the 
United States to speak in Argentina. Topics included ADR, judicial education, courts and the press, and the 
advantages of forming court associations, among others. The speakers made presentations to different 
audiences, assembled by a variety of public and private organizations interested in judicial reform. Their visits 
to Argentina helped spark more discussion of judicial reform topics, and exposed leaders from various sectors 
to r e f i  experiences in other countries. . 

FLL also arranged a number of orientation trips to U.S. courts and judicial institutions for groups of 
Argentine judges with particular interests in judicial reform. An example of this was a trip made by leaders 
from five pmvimd supreme courts to the National Center for State Courts in mid-1994. In 1995, a special 
program was arranged for a member of the National Supreme Court and other federal judges. In addition to 
enabling judicial leaders to become more familiar with the operation of U.S. court systems, making the trips 
together helped form coalitions among Argentines interested in reforms, which remained intact after their 
retunhome. 

One of Fundaci6n La Ley’s most mxesfid coalition-building initiatives was to call together 
representatives of all the organizations, public and private, which had been collaborating under the 
FLUUSAID Administration of Justice Program. This group included Poder Ciuahduno, Conciencia, 
Fundacidn Libra, FORES, the CEI, IDEA, the MOJ, the National and Province of Buenos Aim Supreme 
Courts, and the Procurudor del Tesom. Originally, FLL’s idea was for members of the group to share 
information about each others’ reform efforts, but as the representatives talked, they generated enthusiasm for 
working together on common initiatives. Their first joint effort was to commission a poll with the Gallup 
Organization in late 1993, to collect specific data on public attitudes regarding the justice system, and what 
citizens might do to promote judicial reform. Each organization contriiuted questions to the poll, and used 
the poll’s results in its own public information programs. 

 he efforts by civil society organizations ‘described above greatly increased public dialogue and 
knowledge regarding judicial reform. coalitions in favor of reform and public demand for judicial 
improvement grew as a result. By mid-1993, when the Government decided to agree with the main opposition 
party, that constitutional reform should include creation of a Consejo de Mugistraturu to administer the 
Federal cwrt System and nominate judge candidates, the Argentine NGO community was prepared to 
respond by helping to ensure public involvement in this important reform initiative. Conciencia and Po&r 
Ciu&&no each sponsored seminars, and worked jointly to encourage media attention to ongoing negotiations 
regarding the details of the Comejo ‘s establishment. 

Nevertheless, efforts to implement the national-level StruCturaI reforms d e d  for in the amended 
Argentine constitution are taking considerably more time than anticipated. This would appear to provide 
further evidence of the need to promote more public demand for reforms. Meanwhile, judicial reform 
contirmes in the provinceS, where numerous mediation programs, judicial education, and administrative 
reform efforts are undemy. 
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B. Bolivia 

By the early 199Os, Bolivia had experienced more than seven years of unprecedented political and 
ecoIKlmic stability. The country enjoyed a free press, and a wide variety of civil society organizations were 
operating. Nevertheless, the press was u&umhar ' * with the technical and systemic problems of the justice 
sector, and while several Bolivian and foreign NGOs were working in the area of civic education, none 
focused specifically on the problems of the justice sector. 

The impetus for judicial reform did not begin with actions taken by the press or civil society leaders, 
nor did it arise from within the justice sector itself. It came about as a result of concerns expressed by 
individual political party leaders, and then grew into a political co~lse~lsus for reform as the press and the 
public discussed judicial problems more frcluentty. Significant reforms within the justice sector began to be 
implemented in 1993. To date, they have consisted mostly of structural and legal changes needed to enable 
thejudicial system to operate in a more institutionally sound, and fairer, manner. 

1. Start of the Judicial Reform Proceap 

Bolivia's judicial reforms have their roots in debates which occurred in 1991 among political party 
leash in Congress. These debates concerned the p ib i l i ty  of making various amendments to the Bolivian 
Candtution. Congressional leaders - one of the most prominent of which is now the President of the 
Republic - were responding to public discontent being expressed about judicial corruption. They were also 
aware that Bolivian citizens had become accustomed to seeing improvements in the operations of the 
Executive and Legislative Branches, as the country's democracy steadily became stronger, but that these 
improvements had not yet been matched within the Judicial Branch. A few political leaders saw a need for 
across-tbebard changes, to address not only the justice system's strucnual and legal framework, but also to 
begin to improve access to justice for the majority of the population, and to significantly strengthen the 
System's institutional capabilities. 

Currently, the judicial reform process in Bolivia is moving ahead briskly under the leadership of the 
Minishy of Justice. The SUCC~SS~S being achieved are due in large measure to the fact that close attention has 
collsistently been paid to coalition and consthen& building as an integral part of the reform process itself. In 
fact, this has characterized Bolivian reform efforts from their start. 

2. Work of the Consejo National de Reformas del P& Juliiciol ( C O N W  

In mid-1991, CONARE was established by FVesidential decree. Its creation followed activity within 
the Boliviau Congress to mobilize opinion in favor of the constitutional amendments mentioned above. The 
discussion of the need for constitutional changes created an opportunity to initiate a judicial reform process, 
since the Executive Branch, at the time, was anxious to respond to growing public demand for judicial reform. 
The idea to establish a council came from a Bolivian attorney, who was the Representative of ILANUD in 
Bolivia, and a Bolivian officer of USAID/Bolivia. They decided to visit Casta Rica, to find out about their 
experiences using a judicial council, from a few years earlier. That Cauncil succeeded in beginning to build a 
d t i o n  for reform, by facilitating a shared effort to define priorities. These two individuals returned to 
Bolivia enthusiastic about what they had learned in Costa Rica, and enmuraged the Government to create a 
council. 

The Consejo de Reformas del Poder Judicial was intentionally composed of both technical and 
political representatives from a broad group of organizations within the executive, legislative, and judicial 
branches, the Bar Association, the Attorney General's OIEce, and others. The Vice Resident of the Republic, 
who is also President of the National Congress, was appointed as the Council's FWsident. Broad legal sector 
representation on the council was expressly sought for two reasons: first, to increase the chances of reaching 
a consensus agenda for reforms, which would serve as a basis for a CollStNction of a d t i o n  in favor of 
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judicial reform; and secondly, to avoid excessive focus on internal court operational issues, in favor of 
considering sector policies and institutional struaws. 

The council developed an agenda of seven items, and completed work on two of them via two 
subcommittees, which elaborated two draft lam: the Ley de Organizaciibn Judicial and the Ley de Ministerio 
ptiblico. The first draf€ law included provisions to unify the court system, establish procedures for disciplining 
judges and lawyers, and provide sbff support for judges. The second initiative called for constitutional 
amendments to transform the Attorney General’s office into a strong and independent Prosecutor’s office, 
which would be responsible for all criminal investigations and prosecutions, and which would have its own 
investigative police force. It also called for the establishment of a public Defender‘s office. Both of these 
initiatives were SUCCeSSll because they were developed in an open and participatory manner (several seminars 
and public events were held), and because of the effective political leadership provided by the Vice President, 
who was determid that the Council would obtain results before the next national elections in 1993. 

3. Creation of a Ministry of Justice and Amendment of the Constitution 

During the 1993 election campaign, all the major parties agreed that judicial reform would be a 
priority for the next gmemment. This consensus was another sumsful outcome of the Council’s work, and it 
set the stage for the newly elected Government to move briskly to begin the process of implementing reforms. . 

One of the most active members of the council, a former senator belonging to the same party as the 
F’resident-elect, convinced him to support the creation of a Ministry of Justice to pursue the judicial reform 
agenda. With the assistance of a donor organization, the ex-Senator consulted the statutes of other countries’ 
ministries of justice, and outlined MOJ responsibilities. 

The new judicial institutions established by the 1994 coIlstitutional amendment were: 1) the Attorney 
General’s office and the Defender of the People (Ombudsman), which are to operate Mependently of the 
courts; 2)  a Tribunal Consh’tucional to operate separately from the Supreme Court; and, 3) a Consejo de fa 
Judicatura, which is to nominate (and discipline) judges, and administer the Court System. 

4. Early Reforms Led by the Ministry of Justice 

In early 1994, after creation of the Ministry of Justice as part of the overall restructun ‘ng of executive 
branch ministries, the President appointed a respected lawyer, and political independent, as his secund 
Ninister of Justice, in an effort to help ensure technical consistency in the reforms to be developed. The 
Minister decided to focus first on urgent problems with the criminal code, and then to later turn his attention 
to addreshg structural problems in conformance with the recently raMied constitutional amendments. 

The Ministry‘s first successfiil initiative was the Ley de Abolicidn de la Prisidn por Deuda y Apremio 
Corporal, which eliminated the imprisonment of debtors, a procedure which had been greatly abused in the 
past. The Bar Association initially opposed changing the law. The Minister recognized that both political 
leaders in the Congress, and the public at large, would need to learn more about the draft measure in order for 
it to become law. He therefore decided to work on several fronts to build a constituency in favor of the new 
law. He held press confkrences designed to explain to the public how the proposed law would affect individual 
rights and inten%, and met with journalists to discuss the significance of the proposed reform. A series of 
breakfast and luncheon meetings was held with Congressional party leaders, at which Ministry personnel 
sought suggestions which they were careful to use to improve the draft legislation. Prominent lawyers were 
also convinced by the Ministry to argue with their colleagues in the Bar Association in favor of changes in the 
law. Finally, after these efforts had succeeded in developing a coalition in favor of the draft law, the Minister 
formally presented it to the Cabinet for discussion and approval, prior to submission to Congress. The 
Congress approved the draf€ law as presented, something rare in Bolivia, given the right of members of 
Congress to change draft laws on the floor up until just Wore final votes are taken. 
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After passage of this law, the Ministry moved quickly to another criminal code reform, the Ley de 
Fiunza Juratoria, to reform bail and pretrial detention procedures, which were also perceived to have been 
abused in the past. For the first time in Bolivia, the new legislation would allow pre-trial release in 
appropriate cases without payment of monetary bail. The Minister and his staff employed a strategy similar to 
the one that they bad used in building a constituency for the Ley de Abolicibn de Prision por la Deuda y 
Apremio. As a result, it too was unaniltlwsly passed intact by the Bolivian 

Following passage of this law, the Minishy obtahed donor support to hold a training workshop in 
Santa Cruz for its seventy-person Ofiice of FWic Menders. This OlXce was made responsible for the 
immediate review ofthe cases ofall detainees, to see ifthey warranted release, and for seeing that the new law 
was implemented consis&ently. The decision to hold this workshop reflected the Ministry‘s strong belief that 
its work must extend beyond the drafting of new laws; to include active collaboration with the constituencies it 
has helped to form, to ensure that reforms are implemented well. As a result of the two new laws, a positive 
atmosphere regarding respect for human rights and constitutional guarantees has been fostered, which is 
essential for the pursuit of further reforms. 

5. Current Reform Efforts of the Ministry of Justice and the Supreme Court 

In !September 1994, the Ministry of Justice and the Supreme Court hosted a week-long conference to 
review procedural code reform trends in Latin America, and to discuss prospective changes in the civil and 
criminal procedures codes. The idea was to decide on an agenda for pn>cedural reform by co=nsus. Judges, 
lawyers, politicians, and representatives of other relevant justice-related offices were initad. Argentine and 
Costa Rican experts reviewed criminal procedure refom efforts being carried out in their countries, and two 
Ministers of the Uruguayan Supreme Court made presentations on Uruguay’s experience in implementing its 
major civil procedure reforms, including use of the oral process. It was agreed at the Conference to focus first 
on a new Ley de Cbdigo h e s a l  Penal, and to keep discussing future changes in civil court prooedures. 

To assure careful development ofthe Criminal procedures Code ref- the Ministry established an 
achisory committee of prominent attorneys, judges, and law professors; engaged a young law professor and a 
judge who had studied criminal law in Costa Rica as principal drafters; and arranged for nine months of 
donor-- technical assistance from Argentina and Costa Rica. The Ministry was car& to keep control 
of the cunsultation and drafting process itself. Regional seminars are presently underway, and the draft law 
wil l  soon be sent to Congress. 

Despite the Constitutional amendment calling for establishment of a Consejo de la Judicutura and a 
Tribunal Constitutional, detailed discussion regarding the structure and p d u r e s  of these two new bodies 
continues. Some of this debate has reflected the fact that the changes are still not welcomed in some quarters. 
The Supreme Court wants to ensure that its authority is not unduly proscr i i  by the Consejo de fa 
Judicafura; and political parties, traditionally a dominant force in designation of judges, must now adjust to 
the idea of Muencing the selection of judges through participation in processes for gaining Senate approval of 
judicial nominations, made by the Consejo. 

In drafting the enabling laws for both new institutions, the Ministry and the Supreme Court naturally 
have had to work closely together. cooperation between the Executive and Judicial Branches is proceeding 
relatively smoothly? due in part to efforts by the members of both organizations to maintain good working 
relationships. The Supreme Court has established a Consejo de Reformas Judiciales to work directly with the 
Executive and Legislative Branches to facilitate its participation in the reform process. 

With donor assistance, the Supreme Court also has actively promoted awareness and discussions of 
alternative dispute resolution methodologies. The Court initiated a series of workshops around the country on 
cuurt-annexd alternative dispute resolution processes, in which judges from several districts, Ministers of the 
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Supreme Court, and law students participated. Mediation trainers from the Bogota Chamber of Commerce 
were invited to carry out mediation simulations. As a result of these efforts, it has been agreed that a pilot 
cwrt-amexed mediation project will be developed through joint efforts by the Supreme Court and the Superior 
cwrtofcochabamba. 

As for the MOJ, it is now turning its attention to new reform areas: partial changes in the criminal 
code to incorporate cxhimha * tion of computer crimes, money laundering, and other recent criminal 
phenomena; changes in civil court procedures, and the eventual implementation of the oral process there; 
modernization of the commercial oode, and a law for uniform administrative processes. These areas have been 
selected as a result of a series of consultations with interested parties. The Ministry decided to keep meeting 
with civil court judges periodically, despite the reluctance they expressed at the September 1994 Workshop 
about making procedural changes; some judges now favor making incremental changes. Sentiment within the 
Bar Association has also changed in this regard These experiences show the value of making sure 
coalition-building Sorts are carried out on a continuous basis. 

Among the factors which have helped make B o l i a s  coalition and consensus-building efforts 
@&e are: 1) the flLccessful experience of the Consejo de Refonna del Poder Judicial in establishing the 
basis for a broad and lasting coalition in favor of judicial reform; 2) the full political support of the President 
ofthe Republic; 3) the Minister of Justice's commitment to elaborating reforms in a participatory manner, to 
personally lobbying a wide variety of interest groups to keep the reform agenda moving ahead, and to working 
with the press, radio, and television media to ensure public opinion is well inform&, 4) the importance of 
generating accurate statistics to use in the Ministry's communication programs; 5 )  the continuity and 
permanence of the Ministry's consultations with various interest groups and individuals; 6)  the Bolivian 
authorities' insistence on taking the lead in elaborating the content of reforms, and setting the strategies which 
will be followed to implement them; and 7) being willing to learn from the judicial reform experiences of 
colleagues in other countries. 

6. Actions Taken by the Private Sector 

The Chambers of Commerce of La Paz, cochabamba, and Santa Cruz have worked with the Inter- 
American Bar Foundation (IABF) since 1992 to establish Bolivia's first three commercial arbitration and 
collciliation centers. In order to move this initiative ahead, the Chambers collaborated with the IABF, and 
sponsored visits to the Bogota Chamber of Commerce, to observe its programs. In addition, numerous 
workshops, study groups, and training sessions were carried out to build consensus among the commercial 
firms, attorneys, and judicial sector officials involved, to show that arbitration and conciliation programs could 
be usdid in Bolivia, and to decide how they should operate in the distinct business environments encountered 
in the country. 

Two Bolivian NGOs have also been active in ooalition-building: Fundacion Sbn Gabriel (FSG) and 
Capcitacion y Derechos Ciuhdanos (CDC). Some of FSG's female members, who were active in providing 
free legal assistance to the urban poor, decided to oooperate together to draft a domestic violence law and push 
for its passage. Mostly by force of their own persistence and determination, these lawyers raised public 
awareness of the fact that a law was needed, and lobbied the Executive Branch and Congress. With the 
support of the Subsecretaria de Asuntos Etnicos, de Genero y de Generaciones, the Ley de Violencia 
Dodstica was passed in mid 1995. The GOB has been very active in public awareness campaigns regarding 
the law. Were it not for the persistence of the FSG's advocacy, the law would not exist. 

CDC was established with the assistance of a US. NGO, the National Institute for Citizen Education 
in the Law. CDC uses a volunteer staff of law students and professors to educate disadvantaged groups and 
youth about their rights as citizens. Over seventy current and former law students are volunteering, and some 
6OOO people (prisoners, p r ,  and youth) in Bolivia's three major cities have received idormation. CDC's 
modest program responds to a commonly perceived problem in the country: a widespread lack of knowledge 
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by citizens of basic Bolivian laws, and their rights. As in otkr  countries, both developed and developing, the 
conviction exists that the more citizens are aware oftheir rights, the better the justice system will function.133 

EL CONCLUSIONS 

The conclusions given below are intended to sewe as a basis for discussion only, and do not pretend 
to be definitive. The Annex includes tables prepared to facilitate comparison of coalition and constituency- 
building actions taken in Argentina and Bolivia. 

Some lessons regarding coalition and comtituency&uilding can be derived from the experiences in 
Bolivia and Argentina described W e ,  and may be of use in other countries. Before turning to them, it would 
be usefid to recall the "lessons learned," which were mentioned by the authors of the USAID Rule of Law 
Study mentioned in W o n  I: 
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A strong civil society is an effective base for launching efforts to mobilize constituencies to support ROL 
development. 
There are few examples of bar associati ons serving as major sources for reform initiatives. 
The commercial sector can be an important reform constituency. 
Although NGO coalitions may prove difiicult to build, they can form a strong force for legal reform. 
Free a d  effective media are needed to support constituency-building. 
Reliable cxwt statistics are needed to inform public debate on ROL. 
Opinion surveys are invaluable for assessing public dernand for judicial reform. 

From the Argentine and Bolivian experiences, we might also conclude: 

Reforms will not occur in the absence of political will on behalf of the courts. Executive Branch/ 
presidential support is also very desirable, and should be sought, but it is not essential in today's 
demomcies, especially if court leaders are determined to do the coalition and constituency-building 
needed to effect reforms.'" 
Active participation in the reform-making process by a broad spectrwn of interested parties is an 
indispensable ingredient to success. Broad participation in establishing priorities and designing specific 
&orin measufes must begin early in the process.135 
Individuals and organizations from both the public and private sectors, who are interested in judicial 
dorm, need to reach out to each other and collaborate. Coalition-building efforts should be carried out 
continuously in order to keep the co- in favor of reform strong, and to be prepared to take 
advantage ofapportunities for initiatives when they arise. 
Leadership of reXorm efforts from within the justice sector can come from both its formal and informal 
leaders. 
Those wishing to promote reform need to ensure they are well informed about how their court system are 
functioning, legal and other problems affecting the delivery of justice in their countries, what has been 
sucaxsWly done to address judicial problems in other countries, and what resources can be m o b i  
both within their countries and from foreign donors. 
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0 Programs to educate sectors of the public regarding their rights as citizens can be useful in most countries 
in raising citizen awareness about the relationships between the effectiveness of the justice sector and their 
everyday lives. 
The knowledge gained through the use of polls and focus groups about widely shared public concerns 
should be used by reform leaders to make sure their reform agendas are demanddriven, thereby 
generating public support for the reform process itseK'= 

0 

B. Illustrative Actions and Recommendatiom for Building Coalitions and Constituencies 
for Justice Sector Reform 

1. Establish Commissions to Develop Reform Agendas and Task Forces to 
Elaborate and Promote SpeMc Reform Mepsurea 

SuccesGul Examples: Bolivian Consejo de Refonnus del Poder Judicial; initiatives of Supreme 
court ofthe Province of Buenos Aires, Bolivian Conference to define priorities for procedural code 
EfOIInS. 

Keys to Success: 
Ensuring broad participation from all interested organizations and sectors. 
Providing for mixed participation of both technical and political leaders. 
Exercising good committee leadership - for commissions, preferably a high- 
level political official or a revered senior citizen enjoying wide public 
confidence; for task forces, persons with both technical knowledge and ''people 
Skills." 
Reaching out to special interest groups and experts to incorporate their inputs 
onpar&icularissues. 
Balancing time allotted to complete work. Adequate time to develop consensus 
should be given, but deadlines also have to be set and met. 

2. Carry Out Diagnostic Studies as Basis for Action Plans 

SuccesGul Examples: None. 

Keys to success: 
Ensuring ultimate supervision by national experts. The use of foreign experts 
familiar with reforms in other countries, to complement efforts of national experts, 
should be welcomed. 
Reaching out within country to interest groups to involve them in analysis, 
thereby incorporating them into reform constituencies. 
Providing for effective cooperation and coordination among team members. 
Getting participants in system to define its problems and suggest reforms. 

3. Carry Out Public Awareness Efforts. 

Successful Examples: Poder Ciudadano (A); Capacitacion y Derechos Ciudadanos (B); Fundacidn 
La Ley (A); Conciencia (A); Bolivian and Argentine Ministers of Justice. 

Keys to Success: 
Targeting various interest groups to learn about their particular problems. 
Using press conf'mnas, formal and informal press briefings, and published 
interviews to explain reform agendas. 

e.g., two new Bdiviau Laws affecting treatmeot of- 

103 



Employing qualified volunteers. Their participation helps them learn about the 
system, and makes them possible reform advocates. 
Beingdedi-- * and imaginative. 
Taking advantage of foreign experts as speakers 

4. Network Among Groups Concerned with Reforma 

Successful Examples: Bolivian Minister of Justice; Bolivian Chambers of Commerce Arbitration and 
concitiation Centers; Fundacibn La Ley (A); Furttkibn Libra (A); Procurador del Tesoro (A). 

Keys to Success: 
Targeting a wide variety of interest groups: civic organizations; business 
associations; advocacy groups; 05cials of other justice sector institutions; 
employees of the cour~ system; bar a s w h t i o ~ ,  donor organizations; 
colleagues from other oountries (directly and through regional associations). 
Taking advantage ofoppomnities to participate in public and semi-private 
fora. 
Keeping in regular contact with network. 
Encouraging colleagues within the justice system to contact and mperate with 
NGOS. 

5. Maintain Contact with Political Leaders. 

Successful Examples: Argentine business leaders; Bolivian Minister of Justice; Fundacih Libra (A). 

Keys to success: 
Taking advantage of opportunities, both for informal contacts and formal 
occasions, to address congressional committea and cabinet meetings. 
Staying in touch with donor organizations. (This can help leaders from both 
NGOs and the justice sector itself to make contacts with national organizations 
and individuals they would like to influence.) 
Ensuring important political contacts to target are not neglected: the President 
of the Nation, Ministers of Finance, opposition party leaders, congressional 
leaders, local government leaders. 

6. Promote Partnerships to Implement SpecirrC Reforms - between public and 
private organizations, two public organizations, or two private ones. 

Successful Examples: MOJ-Fundacidn Libra (A) (public-private); MOJ-Supreme Court (E3) (public- 
publick Funducidn La Ley-other NGOs (A) (privawrivate). 

Keys to Success: 
Forming informal groups of NGO and justice organhtion representatives to 
interchange ideas. Meeting regularly. 
Making specific proposals for Cooperation between NGOs and justice sector 
officials. 
Avoiding vague agreements for cooperation. Focusing agreements on specific 
Programs- 
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7. KeepWeUInformed. 

Successful Examples: Supreme Court of the praince of Buenos Aim; Bolivian Supreme court’s 
court-connected ADR programs; Funclacibn San Gabriel (B); Fundacjibn Libra (A); FlEL and 
IDEA (A). 

Keys to Success: 
Asking those who work in areas of interest to define problems as they see them. 
Geaing reliable statistics on corn operations. 
Educating yourself about the specific areas in which you want to advocate 
change. 
Leaming what other countries have done to address similar problems - 
through visiting speakers, visits to other countries, and participation in 
regional coderem. 
Using the information gathered for public awareness campaigns and to defend 
reforms. 
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COALITION AND CONSTITUENCY-BUILDING ACTIONS COMPARED 

The coalition and constituency-buddmg actions taken in Argentina and Bolivia are presented in the 
tables below, for the purpose of comparing fadors which affected their success, or lack thereof. Separate 
tables divide the actions into two categories: those designed to help create coalitions generally in favor judicial 
reform, and those designed to help form constituencies in favor of specific reform measures. Within the 
tables, very swmsfd actions are marked "VS;" sumsfid actions with less impact are marked "S;" and 
activities which were not swcadid are marked "NS." 

1. Actions by Justice Sector-Related officials and Organizations to Generate 
Support for Reform 

ORGANLZATION 

Bol. consejo de Reformas 
del Poder Judicial 
(CONARE) 

Arg. Min. of Justice 

Arg. Procurador del 
TesorO 

Arg. National Supreme 
cwrt 

Arg. MOJ 

ACTION 

Agreement on reform 
agenda 

public presentations 

Participated in 
discussions with interest 
groups 

Visit oftwo U.S. 
Supreme Court Justices 

Cooperation with World 
Bank for diagnostic study 

RESULTS 

VS - Broad coalition 
formed; political 
consensus for reform 
achieved; two laws 
drafted 

S - Interest groups, 
public, and Gov't better 
informed 

S - President requested he 
lead negotiations to 
amend constitution 

S - President and Mins. of 
cwrt made more aware 
of reform needs 

NS - Results discredie, 
unable to gain support of 
Min. Econ.; missed 
opportunity to construct 
coalition 

FACTORS 

Broad participation, both 
technical and political; 
good leadership; learned 
from Costa Rim 
experience 

Minister's willingness; 
NGOs not antagonistic 

Interested in reform; 
kept confidence of Pres.; 
stayed in contact with 
pvt/NGointerestgr~ 

Similarity of U.S. and 
Arg. Systems 

Inadequate cooperation 
among team members; 
lack of participation by 
interested Arg. palties 
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2. Actions Taken By Non-Governmental Organizations to Generate Support for 
Reform 

VS - Incmsed demand 
for reforms 

S -Over 6OOO people 
idormed; over 70 
volunteer lawyers 
involved 

S-RaisedGOA 
sensitivity re legal 
environment for business; 
got business leaders 
inyolved in coalition for 
reform 

ORGANIZATION 

Contacts within both 
justice sector and media; 
credibility of Pc 
founders; imaginative 
programs; donor funding 

Responds to recognized 
need; dedication of 
volunteers; donor support 

Prestige of organization; 
press and foreign 
contacts; took follow-up 
actions 

Arg. Fmdaci6n La Ley 

Arg. Poder Ciudadano 

Bol. Capacitacion y 
Derechos Ciudadams 

Arg. Institute de 
Empresarios Argentina 
@EA) 

Arg. Fund. de 
Invedgacion Econ. 
- r o  

~~ - 

ACTION 

Expertspeakershrisitsto 
U.S. courts and judicial 
institutions 

Judicial education and 
corruption awareness 
programs; d a  efforts 

Citizen rights programs 

public awareness and 
seminars on "judicial 
security" 

Comparative study of 
judicial administration 
costs 

RESULTS I FACTORS 

vs - Interest groups 
informdengaged; 
coalitions formed 

Speakers invited were 
practicing professionals; 
speaken well scheduled 
with variety of local 
groups; court officials 
learned of experiences of 
colleagues; linkages 
betweencourtsmade 

S - Gemrated reliable 
info to support demand 
for reform 

Reputable org.: good 
foreign contacts; did 
thorough investigation 
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3. Actions Taken by Justice Sector-Related Micials and Organizatious to Promote 
Specifzc Reforms 

ORGANIZATION ACTION RESULTS FACTORS 

VS - TWO lam passed 
and others successfUlly 
drafted; popular support 
for reform generated; 
forward momenfum on 
reforms maintained 

Pursuit of its legal and 
shuctural reform agenda 

hesidential support; 
groundwork by 
CONARE, active 
coalition-bldg. by 
Ministm, participatory 
dev. of reforms; 
continuous contact with 
interest groups; nationaIs 
lead effort 

Participatory manner in 
which office operates; full 
support of court; 
availability of pilot 
project funds from donor; 
necessary time spent 
forming consensus 

Arg. supreme cwrt of 
the pnrv. of Buenos Aires 

Creation and operation of 
JudicialPlanningoffice 

VS - Implementation of 
decentralized planning; 
personnel mgt. 
improvements; pub. 
defenders trng.; public 
relations program; etc. 

Passage of Constitutional 
amendments 

VS - Establishment Of 
new judicial sector 
institutions 

CONARE created 
consensus for reforms; 
solid political support 

Arg. MOJ and Fundacidn 
Libra 

official introduction of 
use of mediation 

VS - Use of mediation as 
ADR mechanism growing 
rapidly; disputes resolved 
more rapidly 

public-private partnership 
worked well; F. Libra 
mated by practicing 
judges; their dedication to 
reform 

Broad participation 
soughc learned from 
experiences in another 
country 

Bolivian Supreme Court court-annexed mediation 
and conciliation 

S - Consensus achieved to 
pursue program; pilot 
project being developed 

Arg. MOJ Neighborhod justice 
centers 

Limited MOJ ibancial 
commitment and interest 

s (but only in 8 areas) - 
pilot projects not 
multiplied; volunteers 
could have been used for 
other reforms 

NS - No action taken Arg. Supreme court Infighting and lack of 
political will 

Not carried out in 
participatory manner with 
court personnel whose 
concurrence needed to 
implement plan, only two 
court Mins. involved 

Plan for National Judicial 
School 

Diagnosis and action plan 
for administrative reform 

Arg. supreme cwrt NS - Report not used 
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4. Actions Taken by Noa-Govem~td Organizations to Promote Specific Reforms 

Arg. Fundacibn La Ley 

Bolivian chambers of 
Commerce 

Bol. Fundacih San 
Gabriel 

FORES (Arg.) 

Arg. Cent10 de Estudios 
tnstitucionales 

ACTION 

Sponsored formation of 
informal group ofNGOs 
and public sector orgs. 
interested in judicial 
reform 

COmmercialMediaiion 
and conciliation Centers 

Drafting and loWying for 
a domestic violence law 

Legal aid program 

Facilitation between Yale 
anduniv. Palenno 

~ 

RESULTS 

VS - Gallup poll; Consejo 

awareness programs 
de Magishalura public 

VS - centers established 
in countq’s 3 main cities; 
draft law pending 

public awareness 
campaigns active 

VS - Law passed, and 

VS - Trained public 
defenden throughout 
mw, increased 
awareness of importance 
or legal aid 

S - Masters of Law 

students and recent 
graduates more involved 
in reforms 

Program estab.; law 

FACTORS 

organizations with 
different motives for 
interest in reforms found 
they could work as one 
constituency; participants 
generated new ideas 
together; better programs 
emerged 

Broad-based &orb; 
linkage with IABF and 
another country 

Responded to felt need; 
SUCCeSSfUl public-private 
coop.; perseverance 

Willingness to implement 
specific reform on owq 
receptivity of public 
defenders and wurts 

CEI members attended 
Yale; modest donor 
funding 
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Response from the World Bank 

Argentina 

The World Bank financed a small judicial information technology component (USS7 million) as part 
of a larger public sector reform loan in 1989. In 1992 an Institutional Development Fund Grant (US%500,000) 
was approved by the Bank to review the fedeml and national judicial system, and provide recommendations for 
reform. This study reviewed the previous studies tbat had been conducted on judicial reform, and some for the 
reforms that had been implemented in the provincial courts. The team of consultants included local and 
international experts, as well as members of thejudiciary, who met weekly as a group. There was also an 
Advisory committee composed of two members of the Supreme court, one representative from the Provincial 
Courts, one from the Ministry of Justice, and the Dean of the Belgrano Law School, who guided the overall 
study, and met periodically with the study team to discuss their findings and recommendations. 

Upon completion of the study, a two day conference took place to discuss the study's findings and 
conclusions. It was attended by members of the legal community which included representatives of the 
Ministry of Justice and Supreme Ccmt, members of the Judiciary, lawyers, academics, and the public. Copies 
of the study were distributed during the conference, and were sent upon request thereafter. As a result of the 
conference, it was evident that there was public support for the reform efforts, and that the recommendations 
made were appropriate. This was an important step in the process of building consensus for the reforms. 
Some of these r e f m  have since been implemented. However, there has been no further assistance by the 
World W. The Ministqy of Economy requested that the World Bank and IDB wait until the Consejo de lu 
MugisPuWu was implemented to finance a follow-up legal and judicial reform loan. Nevertheless, some 
judicial reforms have been i i nand  in the provinces through the Provincial Loans I and II. 

' 
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COMMENTARY 

Reforms, to be effective, require a strong, broad base of support among constituencies 
that will be affected by the reform and, desirably, among the general public. In the justice 
area, this calls for developing some consensus within the judiciary, particularly if resistance to 
the reform is anticipated, and creating supportive coalitions that involve justice system leaders, 
the bar, public officials (legislative and executive branch), and civil society constituencies. 
The emergence of a strong demand for justice system reforms is an integral part of the reform 
strategy. 

There is an acknowledgment that different types of legal, institutional, or procedural 
changes require Werent kinds of coalitions and strategies. While ad hoc coalitions are 
common, there exist few, if any, examples of systematically planned coalition or consensus 
buildmg strategies in the region. 

The judiciary can, and should, play an active role. For example, even though it cannot 
make law, it can use court decisions to encourage legislative action, or to initiate legal change. 
It operates, however, under a number of constraints which tend to limit its involvement (in the 
legislative area, for instance, or in dealing with media). These constraints can be mitigated 
through judicial associations or unions. 

Overall, the value of supportive constituencies is being acknowledged, increasingly 
because a number of reforms over the past decade have fallen short of their objectives when 
such support did not exist. But the degree of appreciation, or sense of urgency about the 
critical role of coalitions varies greatly among countries: 

0 Some reformers believe that the notion of coalition and consensus building remains 
somewhat vague, and lends itself to generalizations that are not particularly 
helpll. 

0 Historically, the judicial branch is defined, or perceives itself, as vested with the 
power and responsibility to promote change -- the notion of power sharing is still 
on unfamiliar and untested grounds. 

0 In Latin America and other regions undergoing reforms, natural allies, such as the 
Bar or the Third Sector (NOS and voluntary associations), rarely have the track 
record, capacity, or reputation to serve as champions of the reform and assist in 
building supportive coalitions. 

The development of coalitions and constituencies is a relatively new development in 
strategic planning for justice reforms -- and one of the more challenging ones. It requires 
fiuther studies, testing, and evaluations. Donors and multinational organizations should be 
aware that they can play a unique, catalytic role in marshaliig coalition support for various 
reforms, by encouraging the development of such coalitions. 
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VI. PUBLIC DEFENSE 

LESSONS LEARNED: PUBLIC DEFENSE IN LATIN AMERICA AND THE UNITED 
STATES 
Richard J.  Wilson137 

I. INTRODUCTION WEIGHING IN, ACCESS STRATEGIES AND PUBLIC DEFENSE 

In 1994, Blair and Hansen wrote a paper for AID entitled, Weighing in on the Scales of Justice: 
Strategic Approaches for Donor-Supprted Rule of Law F?ogrums. The paper assessed rule of law programs 
in several countries, including Argentina, Colombia, Honduras and Uruguay in the Latin American region. It 
used w e d  discrete categories of strategy for rule of law n~orm, including the following: "~nstituency and 
coalition Building,'' "Structural Reform," "Access Creation," and "Legal System Strengthening" The paper 
prescribed several courses of action for AID, based on its assessment, and since then has been influential in 
policy formation within AID. 

Weighing In lacks relevancy to the issue of whether and where resoufces should be invested to 
improve the provision of defense services for the poor. In the context of the strategies under evaluation in the 
paper, the right to counsel for the indigent in criminal cases, or public defense,' is dealt with in the "Access 
Creation Strategies," discussed in Chapter 7. The question for that chapter was whether there is "full and 
equitable access to the legal system." (p.35). As used in the context of the chapter, the term "access" generally 
reEers to the ability of poor or other subordinated people to gain legal redress by means of litigation in which 
they are the plaintif& These are issues such as housing, public benefits, family law, or others. International 
and domestic law, however, sharply distinguishes between the right to counsel in pursuit of such affirmative 
rights, and the right to counsel when the state uses its force to arrest, prosecute, and incarcerate the poor. In 
civil cases, the right to counsel is derivativex it only exists to assure that the underlying substantive rights are 
protected. In the case of the right to counsel in criminal cases, however, the right is specifically delineated in 
in- law and most domestic law. It is, in other words, a substantive right itself. The isme of the right 
to counsel for the poor in criminal matters is simply different in kind from that dealt with in "Access 
Strategies." 

In Chapter 7,  Weighing In reaches no conclusions about the lessons from AID'S support in the 
strengthening of public defense, although it obliquely suggests that, in part, "such programs are designed to 
alleviate the plight of the large number of detainees languishing in prisons awaiting trial or sentencing." 
(p.39). This conclusion is fundamentally in error, not because it is incorrect - it is true that efFective public 
de€ense can deal with jail overcrowding - but because it misses the point of indigent defense seMces. Such 
seMces are not provided principal& to prevent jail wercrowding, but rather, to prevent abuses by the state in 
the exercise of its penal powers, not the least of which is prevention of the conviction of innocent persons. Jail 
overcrowding is an of the abuse of such powers, one of many such abuses which proper defense may 
prevent The issue ofpublic defense, in k t ,  should have been included in Chapter 6, on "Structural Reform," 
where other major components of the criminal justice system - the "'scaliu" or prosecutor's office, and the 
courts - are addressed. This lack of treatment of criminal defense as a systemic, structural issue, rather than 
an access issue, is key to a shift in public consciousness about the place and role of public defenders. Effective 
defense must be offered on an individual basis in serious criminal matters, and on an effective systemic basis 
throughout the criminal justice system, or the country in question, as will be shown below, acts in violation not 
only of its domestic law, but of international law as well. Moreover, Weighing In, by not addressing public 
defense as a systemic issue, underrates the impomce of the systemic provision of defense services to the 
efficient operation of ttbe criminal justice system. 
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Thus, Weighing In widely misses the mark on the essential question of the need for provision of 
& d v e  defense seMces. The rest of this paper will demonstrate the crucial relevance of such seMces to the 
Edir and effective operation of national criminal justice systems, and will focus on some lessons learned from 
new systems for public defense in both Latin America’ and the United States. 

IL THE RIGHT TO DEFENSE COUNSEL IN THE CONTEXT OF THE CRIMINAL PROCESS: AN 
OVERVIEW 

This paper addresses the right of the indigent defendant to the appointment of defense counsel in 
criminal cases. That right is one of a panoply of rights afforded to the defendant when the state brings to bear 
its coercive power to accuse and punish people for criminal wrongdoing. The array of protections for the 
accused in the criminal process is among the most detailed in international and domestic instruments, because 
a charge of criminal activity invokes the state’s use of the power to either take away liberty or, in the case of 
capital punishment, to permissibly take away life itself. Criminal charges alone, even after successful defense, 
can have devastating economic and emotional consequences for the accused. This awesome power must be 
carefully Constrained; such is the role of the detailed set of rights provided to the accused in the criminal 
P-. 

The format of this paper is necessarily long on introduction of the legal bases for the right to defense 
counsel, since the sources for, and development of that right are relatively recent in origin. Many of those 
rights have been legislatively or judicially amplified within the past thirty years, and many of the standards for 
the perfixmame of defense counsel, either in individual cases or as part of a more systematic delivery system, 
are only decades old. The need for more systemic approaches in the provision of defense seMces in Latin 
America is one of the most serious problems in criminal justice reform. With this background, I will review 
some of the lessons learned in reform of public defense in both Latin America and the United States. 

This paper is also narrow in focus. It addresses only the question of the provision of counsel to the 
indigent in criminal matters. While many developed countries in Europe organize the provision of legal 
Services to the poor through a single delivery scheme, whether the legal issue is criminal or civil, the right to 
counsel in civil cases is a more complex question of law and morality.’ Nor does this paper address the 
relative merits of defendants’ rights versus victims’ rights, a heated but unrelated issue which must be left for 
another forum. Neither does it address, except as they may be related to the right to counsel, other 
fundamental rights of all accused persons in criminal proceedings: protection against arbitrary arrest, search 
or Seinrre, protection fiom torture or other physical mistreatment; protection against prolonged or 
incommunicado detentioq the principles of in dubio pro reo and non bis in idem; the right to trial by a 
cornpetens independent, and impartial t r i i ;  and the vast array of other procedural rights during the 
preparation, presentation, and review of charges against a defendant in the criminal process. This is not to 
m h h i z  these protections in any way, but only to acknowledge that their discussion lies largely outside the 
s c o p e o f ~ p a w .  

In this section, the conceptual bases for the right to counsel for legally indigent persons in criminal 
proceedings are briefly reviewed. Review of these bases looks beyond the explicit right to appointed cou~lsel 
itself, to the more theoretical bases on which the right to counsel in criminal proceedings is grounded. There 
are no assumptions here about the type of system being used to determine guilt: the system may be written or 
oral, inquisitorial or accusatory in nature. These conceptual bases are inherent in the formulation of the 
modem relationship between the state and the individual. 

A. The Right to Equality Before the Law 

Perhaps the most easily mgnized conception of the right of the indigent accused to counsel lies in 
notions of equality. It simply strikes us as a fundamental skewing of justice to permit access to counsel for the 
rich, while denying it to the poor (although, in many countries of the world, that skew is a hard reality). A 
poor person facing criminal charges is normally helpless to respond, without counsel, to the overwhelming 
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force of the state. One ofthe basic tenets of a democratic society must be the maxim that: “Thou shalt not 
ration justice.” Justice William Brennan, writing while a member of the United States Supreme Court, may 
have put the issue most poignantly when he wrote: 

Nothing d e s  more in the human heart than a brooding sense of injustice. Illness we can 
put up with. But injustice makes us want to pull things down. When only the rich can enjoy 
the law as a doubtful luxury and the poor, when they need it most cannot have it, the threat 
to the continued existence of free democracy is not imaginary.” 

This right to equality must also be said to encompass “equality of arms” in the criminal process, a 
well-recognized concept in international human rights law. Under this concept, the state and the defendant 
must be &wded enough equality to insure that the gavernment’s actions do not take place in the absence of 
participation by the defense. The decisions of both the Human Rights Committee under the Optional Protocol 
to the Internatonal Covenant on Civil and Political Rights,” as well as the European Court of Human Rights,” 
recognize this principle. The European Court deals with the vas& majority of countries which, like Latin 
America, are rooted in the Roman or civil law tradition. 

B, The Right to Due Process of Law 

Within this conceptual category, we find the right to procedural due process, as well as the related 
concepts of fair trial, and the right to defense itself. No criminal process could be considered fundamentally 
fair without affwding an opportunity for the accused to participate in a meaningfid and ef€ective manner. This 
right to meaningful participation covers a wide variety of rights, such as presentment of the accused before a 
magistrate without undue delay, adequate time and resources to prepare a defense, the right to a fair and public 
hearing by a competent, impartial and independent tribunal, and access to interpretation of foreign languages 
or dialects. None of this wide mnge of procedural rights can be effectively protected without the guiding hand 
of counsel. These rules come into effect from the moment of first encounter by the defendant with the criminal 
justice system (and sometimes even when the defmdant is only a suspect), and apply through all stages of the 
criminal process, including the trial, appeals, and any collateral remedies which may lie, such as habeas 
corpus or amparo. 

The right to defense and the right to free counsel for the indigent accused are essential components of 
fundamental due process, although that right has been limited, in international law, to appointment “if the 
interests ofjustice so requiq;” and certain national crises may constitute a basis for suspension of due process 
guarantees in criminal proceedings, as when, in the language of the International Covenant on Civil and 
Political Rights, for example, there exists “a time of public emergency which threatens the life of the nation 
and the existence of which is officially proclaimed.” Article 4(1). Even then, however, the limits on due 
process in criminal proceedings must be “strictly required by the exigencies of the situation,” and they must 
not be either inconsistent with other obligations under international law, or applied in a discriminatory 
 fashion.^ %id. 

C. The Presumption of Innocence 

The presumption of innocence for the accused in criminal proceedings is recognized in virtually all of 
the relevant international human rights instruments, including the Universal Declaration of Human Rights 
(Article 11); the International Covenant on Civil and Political Rights (Article 14); the American Declaration 
on the Rights and Duties of Man (Article XXM); and the American Convention on Human Rights (Article 8). 
It is explicit in most Latin American constitutions, but not in that of the United States. A recent study 
indicates that sixty-seven countries of the world include a right to presumption of innocence in their national 

The operation of the presumption of innocence might be seen as an aspect of due process in 
criminal proceedings, but the presumption takes on such importance that it must be seen as a separate 
conceptual basis for the right to counsel in criminal cases. 
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Tlte presumption of innocence normally attaches until the defendant is placed in "jeopardy" of 
conviction., that is, at the moment the trial begins. However, in some countries, such as Ecuador, the 
Presumption may continue to apply until the entry of a final judgment by a court of review. The presumption 
works in practical ways to allocate burdens of prwq ami to guarantee protection of the defendant's liberty 
rights before trial. In a criminal trial, for example, it is often asserted that the obligation of the prosecution to 
initially produce evidence of guilt., the defendant's right to stand mute in the face of such accusations, and-the 
burden of proof beyond a reasonable doubt (each of which is a crucial aspect of the US criminal justice system, 
as well as in some Latin American systems); all find their origins in the presumption of innocence. However, 
the greatest obstacle to the realization of an operative presumption of innocence lies in the extensive use of 
preventive detention, or other forms of pre-trial incarceration. Such practices have long been common 
throughout Latin America, where pre-trial detention rates often exceed two-thirds of all criminals accused 
The use of preventive detention is on the rise in the United States as well. Detention of a defendant for 
prolonged periods without conviction, sometimes in excess of the maximum sentence available for the offense 
in question, makes a mockery of alleged adherence to a presumption of innocence. 

IIL LEGAL BASES FOR THE RIGHT TO APPOINTED COUNSEL IN CRIMINAL CASES 

The right to free cou~lsel for the indigent in criminal cases is one of many modem procedural rights 
which may be invoked against the state, but is a duty which the state is often reluctant to fullill. This section 
will explore the sources of the right to counsel in both international and domestic law. It will conclude with a 
discussion of the all-important question as to the appropriate source for funding necessary to provide effective 
counsel in criminal proceedings. 

I 

A. Sources in International Human Rights Law 

Twenty-six countries in Latin America and the Caribbean had ratified the International k e n a n t  on 
Civil and Political Rights (ICCPR) as of January 1, 1995, while 25 had ratified the American Convention on 
Human Rights. These international instnunents contain explicit guarantees of the right to counsel in criminal 
cases, and the decisions of their deliberative bodies provide greater elucidation of the meaning of the rights. 

The ICCPR slates, in Article 14(3)(b) and (d), as follows: 

(3) In the determination of any criminal changes against him, everyone shall be entitled to 
the following minimum guarantees, in full equality: 

*** 

(b) To have adequate time and facilities for the preparation of his defense and to 
communicate with counsel of his own choosing; 

*** 

(d) To be tried in his presence, and to d e f e n d  himselfin person or through le@-assistance of- 
his own choosing; and to be informed, if he does not have legal assistance, of this right; and 
to have legal assistance assigned to him, in any case where the interests of justice so 
require, and withoutpoyment by him in any such case ifhe does not have suficient means to 
pay for it; (Emphasis added). 

One of the few decisions on the applicability of these provisions is that of the Human Rights 
Committee, in Reid v. Jamaica, CCPR/USl/D/355/1989 (20 July 1994). There, the author of the petition had 
been sentend to death for the alleged murder of his girlfriend. Pr. 2.1. The committee found that Article 
14(3)(b) had been violated where the government did not contest the assertion, "that the legal aid attorney who 
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represented the author at the preliminary inquiry was not present at a l l  the hearings, and that the author met 
the legal aid lawyer who was going to represent him at the trial only ten minutes before its start." Pr. 14.2. 

In the American Convention on Human Rights, Article 8(2)(c)-(e) provide: 

2. Everypersonaccusedofacriminalo~nsehastherighttobepresumedinnocentsolong 
as his guilt has not been proven according to the law. During the proceedings, every person 
is entitled, with full equality, to the following minimum guarantees: 

*** 

c. adequate time and means for the preparation of his Meme; 
d. the right of the accused to Mend himselfpersonally or to be assisted by legal counsel of 
his own choosing and to communicate freely and privately with his counsel; 
e. the inalienable right to be assisted by coullsel provided by the state. paid or not as the 
domestic law provides, if the accused does not defend himself personally or engage his own 
camsel within the time period established by law (emphasis added). 

This language, again, has not been the subject of decisions by either the Inter-American commission 
on Human Rights or the Inter-hnerican Court of Human Rights. However, two decisions of the Commission, 
involving trials by civilian and military courts in Argentina and Nicaragua respectively, found those 
proceedings to be so devoid of any legal deguards, including the right to counsel, as to violate Article 8.'" 

B. SourcesinDomesticIaw 

Domestic law in the region usually gives the right to counsel in criminal proceedings constitutional 
status, although the specificity of the guarantee of free counsel for the legally indigent defendant is often 
unspe&ied, unclear, or developed in codification of the country's criminal procedure, other statutes, court 
rules, or bar association d e s  or practice. 

The new Brazilian Constitution of 1990, for example, includes reference to "rl l  and gratuitous legal 
assistance to anyone who proves that he has insuf€icient funds," (Article 5, LXXIV), then explicitly provides 
for the creation of a Public Defender office (Articles 134-135), while the 1980 Chilean Constitution provides 
only that separate law "shall provide for the means whereby legal counsel and Meme may be rendered to 
those who bave been unable to obtain them on their own." The Guatemalan constitution of 1985 includes a 
general reference to the right to defense, at Article 12, but develops a "Public SeMce of Criminal Defense" 
(Servicio pliblico de Definsa Penal) within the strumre of its new Code of Criminal Procedure, which 
became efkcthe in 1995, while Panama includes its Public Defense Institute (Institute de Defensu de Oflcio) 
within the provisions of the Judicial Code. 

C. Funding the Right to Appointed Counsel: An Obligation of the Bar or the State? 

The crucial question left unsettled by the international treaties, and usually not made explicit in 
domestic condtutional provisions either, is that of who bears the burden for funding the provision of counsel 
to the poor. In the ICCPR, for example, the relevant language states that the accused is to have legal 
assistance assigned "without payment by him in any such case if he does not have sufficient means to pay for 
it." This statement makes clear that the obligation does not lie with the aaxsed, but leaves unsettled whether 
and how payment for the lawyer's seMces is to be made. 

The question is often articulated as one of whether the state has an afEirmative obligation to 
adequately fund the right to cou11se1, or whether that obligation should Eall upon the shoulders of the bar, as 
part of professional "privileges." Two things are certain in this debate: first, throughout Latin America and in 
a number of jurisdictions in the United States, the state continues to invoke the pro bono pliblico or pro de0 
obligation of the private practitioner, to handle criminal matters without compensation, as a means to justify 
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its non-funding or under-funding of the right to counsel; and second, where pro bono systems are used, 
defendants receive inadequate or nonexistent representation. In most jurisdictions in Latin America where no 
system for provision of counsel to the poor exists, the right to counsel for the indigent in criminal cases is 
provided by either law students, practicing with minimal supenision as part of their graduation requirements, 
M by new awl inexperienced c o d  who are generally less qualified, less able, and less committed to their 
clients. Because no compensation is provided by the state for these services, attorneys are undersbndably 
reluctant to accept appointments which take time and energy away from paying clients. While no systematic 
study of this issue has been pe~omed, no attorney, prosecutor, or judge who knows anything of criminal 
practice in the region can deny its fundamental truth. The poor deserve better. 

In behalf of the obligation of the bar to assume a duty to provide such services, it is often asserted that 
the professional and autonomous status accorded to the attorney affords a basis for the pro bono obligation. 
This argument ignores the reality that other profesSons are privileged, yet no one expects the doctor to treat 
the poor, or the teacher to teach the poor, without some reasonable compensation from the state for their 
efforts. The obligation to provide counsel is not the bar’s alone, but rather a burden shared by all of Society to 
assure. a measure of justice for all. Another argument is that payment by the state unduly compromises the 
independence of the legal profaion. This argument, too, is unavailing, in that public defenders, fully salaried 
by the state, have functioned with a great measure of independence in the United States since the early l-s, 
when their numbers rose dramatically. Finally, if it is asserted, as it sometimes is, that the burden of financing 
the right to counsel is too heavy for Society to bear, it is absurd to suggest that the burden be assumed by the 
legal profession alone. It should be assumed, instead, that the cost of counsel for the poor in criminal cases is 
one ofthe state’s “costs of doing business.” 

. 

Many recent court decisions in the United States have found an enforceable right to funding from the 
state for assistance of counsel in criminal cases. In Kansas, for example, a court found that payment of an 
insufficient hourly fee ($30 per hour) to appointed attorneys cons&ituted a violation of the US Constitution’s 
Fifth Amendment prohibition on taking of properly without just compensation.x In Florida, maximum fees in 
capital cases, set by stam, were shuck down as a violation of the Sixth Amendment right to counsel in the 
US Constitution,~ and other courts have used equal protection and due process grounds to reach the same 
d t s .  

W. CRITERIA FOR EFFECTIVE PERFORMANCE BY APPOINTED DEFENSE COUNSEL, AND 
FOR SYSTEMIC PROVISION OF DEFENSE SERVICES 

This section will provide a summary of the major criteria developed at the international and domestic 
levels for the provision of defense counsel to the indigent in criminal cases. Such criteria are important to the 
articulation of a place for defense services in the system of criminal justice, and not merely an ad hoc right to 
be provided at the pleasure ofthe individual judge. First, the obligations of individual defense counseI to their 
clients in every criminal case will be reviewed. Second, an argument regarding the need for systematic 
anaiysis of the provision of defense services at a national or regional level will be developed, and the section 
will conclude with an overview of the mjor areas of concern in the systematic, institutional provision of 
defense d. 

A. Performance of the Individual Attorney 

There are numerous bodies of standards at both the international and domestic levels on performance 
obligations of individual defense attorneys. At the international level, the most authoritative are the United 
Nutions Basic Principles on the Role of Lavyers (“UN Basic principles”), adopted in Havana, Cuba in 1990, 
at the Eighth UN Congress on the Prevention of Crime and the Treatment of offenders. Other bodies of 
internationally recognized standards on the role of defense counsel include the International Charter of Legul 
Defense Rights, adopted by the Union Internationale des Avocats in 1987; the Draft Universal Declurution on 
the Independence of Justice, developed by the UN Sub-commission on Prevention of Discrimination and 
Protection of Minorities in final draft in 1988; and the Druj? Principles on the Independence of the Legul 
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profession, devdoped by a Committee of Experts of the International Association of Penal Law. Taken 
together, these principles develop the following: 

Minimum Obligations for Defense Counsel in Individual Representation: 

0 Advice to clients of their legal rights and obligations, and as to the working of the legal system, so fix as it 
is relevant to their client’s legal rights and obligations; 

0 Assisting clients in every appropriate way to protect their interests through legal action; 

0 Assisting the client before CoUTts, tribunals, or administrative bodies, as well as during police 
investigations, where appropriate. 

In canrying out these tasks, the lawyer is to act “with complete freedom, diligently and courageously, 
according to the law, respeding the client’s wishes and the ethics ofthe legal profession.” 

These minimum international criteria are supplemented by more detailed guidelines for performance, 
developed at the domestic level. No organization or governmental entity in a Latin American country has 
developed per fomce aimdads for individual defense attorneys, whether private or public. In the United 
States, national standards are found in the American Bar Association’s Standards for CriminaZ Justice, The 
Defense Function (3d ed. 1991); the National Legal Aid and Defender Association’s Perfrmance Guidelines 
for Criminal Defense Representation (1994); and specialized standards for specific performance areas, such as 
the American Bar Association’s Guidelines for the Appointment and Performance of Counsel in Death 
PenaZw Cuses (1988). These standards off‘ detailed suggestions for counsel on performance in such 
activities as the initial client interview, pretriat release issues, legal and factual imestigation of the case, 
farmal and informal discovery of the prosecution’s case, pretrial motions practice, trial preparation and 
presentation of the case to a judge or jury, sentencing and appeal issues, and even the question of tactics and 
Strategies in the possll>le negotiation of a plea of guilty, a device in US jurisprudence which has begun to see 
analogs in such countries as Colombii Guatemala and Chile. Again, taken together, these standards provide 
counsel with a rich array of tools to assure quality performance in individual cases. These standards are not 
binding legal obligations of cou11se1, and are unlikely to ever be held out by US courts as minimum criteria for 
performance, particularly given the stringent standards for review of counsel’s performance, which require 
that the level of counsel’s failures be so grave as to have affected the outcome of the trial; i.e., that the facts 
show that the defendant would otherwise have been found innocent. 

B. Standards for Defense Services: The Need for a Systematic Approach 

Lawyers are not used to thinking of the defense function in systematic terms. Until relatively 
recently, defense seMces have uniformly been provided de oficio, by court appointment on an individual basis, 
and without compensation to the attorney. As such, the organized bar has usually welcomed the 
transformation of the defense function from an official function, to that of a totally integrated public defader 
program, with full-time staf€ attorneys. All too ofien, though, this dramatic transformation of the defense 
fiinction from a totally individual basis, to a totally institutional basis, is an invitation for repeated Mure in 
the provision of & d v e  counsel to the indigent. There are two principal reasons for this Mure. The first is 
that there are often no lawyers with institutional management experience or expertise; the fact that a lawyer is 
an excellent legal tactician does not mean that he or she is also an excellent office manager. Second, the 
expctation is that the new, full-time &will handle all cases in the system, thus relieving the bar of its 
obligation of uncompensated representatioa This is neither ethically nor realistically possible. 

Any institutional defender program, handling hundreds or even thousands of cases a year, is bound to 
experience ethical conflicts of interest in its representation of the accused. The most common situation is that 
of several individuals charged with collusion in the commission of a single crime; two men rob a bank, for 
example, while the third waits in the getaway car outside. If all three men are arrested and charged with the 
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bank robbery, it is unlikely that the same d e f d r  office can represent all three men, particularly if one 
decides to confess, and thereby implicate the other defendants. How can one lawyer, or even one defender 
program - IegaUy considered to be "one lawyer," as all private firms are - ethically provide conflict-free 
representation in these circumstances? Nor is it realistic to believe that a staffed public defender program can 
handle all criminal cases in any jurisdiction, regardless of its stalling. The only public defender offices with 
approPriate caseload levels are thase in which a cap is imposed on case intake, either by external regulation, or 
by internal management devises. Any additional cases above the cap are referred out to individual private 
attorneys, or attorneys under contract to perform such "case overflow" services. The practical difliculty of 
such a referral is that there is no funding for public defense beyond that (usually small) sum allocated to the 
public defender office itself. Thus, any referral out of the public defender office faces uncompensated, and 
inferior, representation. 

When a program providing defense services begins to see its role in institutional, systematic terms, it 
can begin to organize an institutional response articulating its needs. The program becomes more competitive 
in seeking limited public funds. The program, however, must begin to articulate institutional needs in a way 
which projects absolute prof&onalism, which is based on carefid preparation of factual and legal answers to 
the fimders' questions, and which is grounded in a well-articulated case for protection of the right to equal 
access to justice for all citizens, whether rich or poor. 

The rest ofthis section will be devoted to a review of the most essential criteria which must be taken 
into account in the systematic organization of institutional public defense services. There are seven areas 
which must be addred.  independence, organization, administration, financing, scope of seMces, caseloads, 
and eligibility criteria. Each will be a d d r d  in turn. 

1. Iodependence 

The question of functional indepzndence of any defender services program is essential to its survival 
and vitality. uFunctional" independence is used here because all governmental entities must make real 
political judgments as to their leadership and financing. The challenge with indigent defense systems is to 
iosulate the program from political vulnerability as much as possible. The key issues, then, are selection of 
staff and budget control. In many public defender program in Latin America, all professional staff of a 
Mender program are selected by the leadership of one of the primary governmental branches: executive, 
judicial or legislative. This direct influence on hiring invites political favoritism, nepotism, or even corruption 
in the filling of posts. To insulate the program, the institutional leadership of a defender program should 
include a relatively small and independent board of directors, composed primarily of those with knowledge 
about the defense function, such as representatives from the bar association or universities. Prosecutors should 
not be members of the board; judges should not make up a majoriw, nor should judges, before whom defenders 
will appear, take part in the leadership. This baard should select the chief defender and approve a budget 
prepared by the director. The director, or the director's delegate, should do all staff hiring. Budgetary 
decisions for the program should not be controlled exclusively by the branch of government in which the 
program is found, and all budgetary development should be grounded in actual work performed by the office, 
with projections of future work accounted for. All too often, an arbitrary figure, not grounded in any 
experience of programmatic need, is assigned to defense seMces; 

2. Organization 

Organization of defense services in Latin America tends to gravitate to one of two polar opposites: 
either there is no program or financing at all, or the program is made into a traditional public defender model: 
a centralized bureaucracy with staf€ attorney positions for all seMces, and no other funding. There are 
pdentially more alternative models for the organization of defense services, but all require adequate funding. 
There is littie question that the classic public defender model is the most cost-efficient model by which to 
deliver smices. There are economies of scale, to a point, which are gained by organizing, centralizin& and 
training defenders as permanent, full-time staf€. Other alternatives exist, however, and should be explored. 
The contract model is essentially a privatized alternative to the public defender, and eliminates the costs 
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associated with the civil service status of the defender. Contracts also permit flexibility in administration by 
allowing more than one organization to deliver seMces, although careful monitoring and administra tion are 
required. In the coordinated assimed counsel model, a panel of private attorneys, selected for their experience 
and/or interest in criminal matters, is administered by a small central W. Selection of the attorney to be 
assigned to the individual case can be done either randomly, or based on the experience and desire of the panel 
member. This system remves the naming of the attorney from the judge to the panel administrator, thus 
ehmating extra unwanted work for the judge, as well as the possibility of favoritism. Panel attorneys submit 
their expenses and fees at the conclusion of the case, and are paid on either an hourly or percase basis. A 
variation of this model permits the qualified individual client, screened by the panel administrator, to select 
his or her attorney from participating members of the panel. Many of the most effective defender programs in 
the US use a mixed model, which includes components of all of the above, as the peculiarities of the specific 
jurisdiction require; 

. .  

3. Administration 

To be effective and work &ciently, there must be effectve management and adequate support 
seMces for the program. This will mean the necessity of some central administration - though it need not be 
large - and support W, including secfetanal and/or computer Services; investigative and other assistance, 
often referred to as suplentes, ayu&mtes. or auxiliares, and a key part to the operation of prosecutorial offices; 
experts d e  to the program; and support personnel in the program capable of performing supervision and 
training functions. Administration also refers to adequate facilities to provide client Senices, with an eye 
toward privacy and confidentiality (both in and away from detention facilities and courthouses), adequate 
research and library facilities for staff attorneys, as well as other potential necessities, such as access to public 
vehicles or reimbursement for actual expenses incurred in visits to clients, witnesses, and court proceedings; 

. 

4. Adequate Financing 

This is probably the single-most neglected aspect of defender services, due in large measure to the 
unpopularity and lack of political voice of the program’s clientele. Perhaps the best indicator of the adequacy 
of financing is a comparison of expenditures - both salaries and overall budget - with those made for the 
prosecutbrial function in the same jurisdiction. Such comparisons normally yield dramatic disparities in favor 
of prosecution, and make a mockery of the theoretical concept of “equality of arms.’’ As noted above, the 
expenditures for public defense are often made in one lump sum to a single program, usually with little 
attention to management or support questions. Moreover, such budgetary appropriations seldom account for 
the additional, inevitable necessity of providing some services outside of the salaried M, either due to legal 
conflicts of interest, case overloads, or other uuavailability of the defender program. The private practitioner 
providing Weme services is entifled to a reasonable fee for his or her services, and, at the very least, to 
reimbursement for all reasonable expenses incurred in representation. Adequate financing for defense seMces 
must include these o h  “hidden” budget items, the absence of which makes the availability of seMces to 
particular clients a question of random luck, not systematic attention; 

5. scopeofservices 

The most common mandate for defense services includes the provision of seMces in serious criminal 
matters involving adults. The scope of seMce, even within this limited universe of cases, is important to 
define. When, for example, will the d e f m  attorney first be appointed to provide services? If a defendant 
requests counsel before that point in time, say &er mest and during interrogation, or even before arrest, is the 
defender able - or required - to provide services? What are the phases of the trial process at which the law 
mandates the presence of defense counsel, or quires it if requested by the client? When do the sewices of the 
attorney or office end: at the end of the sentencing phase, at the conclusion of all available appeals, during 
incarceraton, or while under supervised release? Are there unusual types of cases, such as charges involving 
the death penalty, which may require more than one attorney, or extraordinary commitments of resources to 
the defense? The answers to each of these questions affects questions of allocation of personnel, as well as 
budgetary allocationS. However, the mandate of the office usually extends further. It is common for defenders 
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to provide services in minor criminal cases, to juveniles, and to mentally unstable persons for whom civil 
commitment is sought. The mandate of the office, or its historical practices, may bring many other types of 
cases. The office may assume jurisdiction over civil matters involving potential loss of liberty, such as 
contempt proceedings for failure to pay child support, or other family matters such as child custody, 
abandonment, abuse or neglect proceedings, or even purely civil matters, if the scope of the appointing 
authority is su&ciently broad. Finally, adherence to strict procedural formalism, in countries such as Panama 
and Costa Rica, sometimes requires the Mender to appear for trials at which the defendant himself is absent, 
and defense counsel may never have met the client! It is important that the program document its efforts in 
these categories, so that it might effectively assess its personnel needs, and so that additional budget 
allocations can be justified for the program; 

6. Caseloads 

In staffed programs, the major issue, always related to fundin& is caseload limitations. In the United 
States, both national standards and the general ethics of law practice make it improper for a defender, or for an 
office, to accept m r e  work than that which w i l l  permit the program to render competent, effective assistance, 
or which might lead to a breach of professional obligations. Judges, too, are admonished not to appoint 
defenders or programs when additional cases would lead to a breach of ethical responsibilities. None the less, 
Weme programs chronically operate with excessive caseloads. The pro& should develop mechanisms 
which permit it to either r e b  new appointments or, when absolutely necessary, refer pending cases to outside 
-; 

7. Eligibility for Defense Services 

One way of controlling caseloads is by controlling the universe of clients eligible for the program. 
The most oommon measures of eligibility are poverty or inability to retain counsel in the private market, 
although most Latin American statutes governing access to defense seMces place no income limits on 
eligibility. Occasionally, the program will limit access based on a review of the merits of the case, but such 
measures threaten the presumption of innocence, and judgments are made without adequate outside 
investigation. mentimes, policy-makers believe that significant savings can be achieved by either reviewing 
eligibility decisions more strictly, or by requiring some form of client contribution or other nominal payment 
for services. Generally, these schemes cost more than they yield in additional funding; only those who cannot 
afford to retain counsel normally seek the seMces of appointed counsel. 

V. LESSONS LEARNED IN LATIN AMERICA AND THE UNITED STATES 

In this section, the accumulated bases for measurement of program success developed above are 
applied to the actuality of public de€ense in Latin America and the United States today. This review will not 
be exhaustive, but some of the major and Eailures in both regions are noted. 

A. Lessons Learned in Latin America 

1. The Development of Modern, Adversarial Codes of Criminal Procedure 

During the past twenty years, Latin America has undergone a revolution in criminal procedure. 
Many countries have abandoned the traditional written procedures, with strong judicial control, in favor of 
oral, public, continuous proceedings, in which the parties have primarily roles in the evidence-gathering and 
proof-offering phases. Costa Rica led these reforms with its Code of Criminal procedure of 1973, while 
various states of Argentina modernized through the years. Now, complete reform of criminal procedure codes 
has occurred in Argentina (1992), Guatemala (1995), Panama (1986), and Peru (1991), while in Bolivia, 
Colombia, and Ecuador the reforms are extensive, all moving toward adversarial and oral systems. Draft 
praposals for reform have been made, and are well on the way toward adoption in Chile, Costa Rica, El 
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Salvador, and Paraguay. For these countries, efforts at modernization are a cornerstone of broader efforts at 
demorratization and reestablishment or strengthening of the rule of law. 

These cbanges in criminal procedure have had a curious, perhaps unintended effect on the right to 
defense, and on due process in general. The shift in emphasis from inquisitorial models to more adversarial 
proceedings, in which the defense must play a key role as part of the newly developing institutions, has 
resulted in an improvement of the institutional presence of public defense in the region. That presence, in 
turn, presses for protection of other prooedural rights, and results in demands for improvement of the 
prosecutorial and judicial functions. Quite possibly, advancements in the protection of the right to defense are 
akeytothe strengtheningofthe rule of law in atrue criminal justice”system.” 

2. Adoption of Centralized, Salaried Public Defender Programs 

Perhaps the biggest change in the role of defense cou~lsel in the past two decades has been the 
organization of new, centralized, salaried public defender programs in the region, often modeled on the 
experience of the oldest ad, arguably, most politically SUCCeSSfUl program - in Costa Ria. That program, in 
existence since 1966, and operating with a healthy and expanding national staf€, and well-protected 
indepe-, provides a wealth of experience for other programs in the hemisphere. Other new programs 
have been developed in El Salvador, Honduras, and Panama in Central America, with additional programs 
M)W mderway in Guatemala; and in the Caribbean, in the Dominican Republic. In South America, new 
programs have been developed or discussed as priorities in Colombia, Chile, Argentina, Bolivia and Peru. 

. 

3. The Instituto de Defensa de Oficio de Panama A Centralized Program with 
Protected Independence 

Of the new programs which have come into existence in the last ten years, special mention must be 
made ofthe program in Panama. That program, which came into existence only in 1991, has a number of 
features which deserve mention. First, it has a strong measure of political independence, because its 
employees are prdeded through their participation in the curreru judicial. This insulates the program from 
outside political attack, and has permitted it to expand significantly in the last several years. (On the other 
hand, there have been some complaints that lessqualified attorneys, from other offices protected by the 
curreru, have sought to move into the program without significant criminal law experience.) The affice’s 
professional staff is well.organized and dynamic, and there is a spirit and morale in the program which 
upholds the highest traditions of aggressive protection of the rights of the accused. While research and other 
support facilities could do better, the program creates a good deal of this morale by the holding of an annual 
training program, which brings people together for several days to discuss tactics, strategies, and 
programmatic direction in a reflective atmosphere. 

4. The Corporacibn de Asistencia Legal de Chile: The Region’s Only Comprehensive 
Program of Civil and Criminal Legal Sewices for the Poor 

One of the existing models which desewes mention is that of Chile. There, the Coprucidn de 
Asistencia Legul (CAP) has been in existence for more than 50 years, and provides legal assistance to the poor 
in both civil and criminal matters, making it unique in the region in this regard. Originally founded by the 
~ t i ~ n a l  bar association as a voluntary efEort to provide access to the legal system for the poor, CAP came into 
formal legal existence in 1981, and has since become an integrated national program. In Chile, all graduating 
law students are required to perform a six-month period as postulantes with the CAP, working under the direct 
Supervision of a stafF attorney. The plan also has sophisticated mechanisms to deal with the provision of 
counsel when the CAP is unavailable, as well as for determination of eligibility for seMces, there called the 
privilegio de pbreza. The major &culty with the program lies in the fact that it functions within a 
procedural system which is extremely antiquated, and in a political system which only recently became more 
openly democratic. For all of its alleged attention to the poor, the prior regime did little to make access to 
justice a reality for Chile’s poor. 
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5. The Problem of Impunity and Accountability 

There are, however, many difficulties which must yet be overcome in Latin America. Among the 
most enduring is that of impunity for the military, which controls a number of Latin American governments, 
either de jure or de facto. When there are attempts to provide for accountability for past wrongdoing, the 
military assufes itself amnesties; when the issue is current wrongdoing, the scope of military court jurisdiction 
assures favorable treatment of the accused at the expense of civil society. Moreover, the impunity enjoyed by 
the military often extends to the police and civilian vigilante groups which operate with the full knowledge, 
and o h  the active support, of the military command. So long as this impunity continues, one can understand 
the cynicism of the common citizen., who wonders at the meaning of the "right to defense" in a system in 
which, for many, there is no fear of prosecution. 

6. TBe Corollaq of Insufficient Defense: Prolonged Pretrial Detention 

Another systemic issue related to the right to defense is that of prolonged pre-trial detention. As 
noted at the outset of this monograph, the authors of Weighing In on the Scales of Justice suggest that efFective 
criminai defense reduces the numbers and time periods of detention for those held in jail while awaiting trial, 
theoretidy presumed to be innocent, but in faa serving time for offenses of which they may not be culpable. 
This problem seems to be more intractable than the simple provision of defense counsel. A recent study by 
ILANUD on public d e f i i  in Latin America shows that preventive detention may be mandatory, or, as in 
some countries, controlled by vague or difficult-to-meet criteria, such as proof that the accused is not a 
"habitual or professional" offender.s This results in continued high rates of incarcemtion., such as those in 
Honduras, where, as of 1992,80% ... of the incarcerated population still had not been tried, and the average wait 
for trial was about two years.= Pre-trial release has been found, in the United States, to be one of the most 
important factors in the ability of a defendant to effectively prepare a defense. ' Until pre-trial release can be 
accomplished with the payment of a minimal appearance bond - a routine practice in the United States, with 
very few problems of flight or re-incidence, the presumption of innocence will remain a theoretical guarantee 
d Y -  

7. Insufficient Preparation for Significant Systemic Change in Criminal Justice 
systems 

Yet another issue in Lath America is the lack of planning for systemic changes, such as those which 
occur with radical dorm of criminal p d u r e .  Guatemala, which had a new code of criminal p d u r e  in 
the legislative process for more than six years, was still completely unprepared for the necessary systemic 
changes when the code went into effect in July of 1995. Reform of the functions of the courts and prosecutor 
were implemented with some difkulty, but there simply was no means by which defense seMces could be 
delivered as contemplated in the reform. Those changes are under way now, almost a year later. Chile, on the 
other hand, is planning to adopt a new code of criminal procedure, but to delay its effective date until 
sometime after its formal adoption. This delay will allow much-needed institutional preparation and reform, 
as well as training for personnel in their new roles under the new code. 

8. Insufiicient Response by the State to Systemic Needs for Defense Services 

The final difficulty worth noting involves the interplay of two phenomena in the region. The first is 
that of the continued reliance on the use of pro bono criminal defense by individual practitioners, often 
referred to as servicios pmfesionales honorgcos. Where there is no organized public defender office, this is 
the predominant system; the system of honorificos still provides counsel in the great majority of Latin 
Aa~rican cases. That system virtually guarantees incompetent representation. The second phenomenon., 
however, is that creation of a staffed public defender office is seen as a panacea. The office, however, as 
shown above, can never handle all cases, and those which are not handed by the organized program fall back 
into the system of honor$cos. Thus, the system of public defense normally provides a well-trained, 
e x p e r i d  attorney to anyone who has the good fortune to obtain such an appointment, but this system 
operates side-by-side with outmoded pro bono systems, often in the same country. This reduces the right to 
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appointed counsel to a game of Russian Roulette, a kind of hit-or-miss OppMtUnity for effective representation, 
depending on the luck of the draw. This provides neither the appearance nor the reality of equal access to 
justice. 

By assuming the obligation to provide adequately funded public defense senices, the state has 
recognized its obligation to provide the resource ofcounsel to all indigent criminal accused, regardless of the 
manner in which the attorney is appointed. Governments must recognize their obligation to fully fund the 
provision of defense cou~lsel to all indigent accused persons. The organized bar is probably the best means by 
which to make this case to the funding source, both because of its unique position to articulate the case for the 
right to cou~~sel ,  and, if for no other reason, because of the self-interest of its membership. 

The United States is made up of some 53 separate rriminal justice systems: the federal and national 
military systems; the 50 states; and the District of Columbia, the nation's capital. Since the decision more 
than 30 years ago in Gideon v. Wainriat, in which the United States Supreme Court held that the federal 
cmstitutional right to cou~lsel extended to the criminal accused in serious state prosecutions, these 53 
jurisdictions have been "laboratories" for the right to appointed counsel, each developing its own unique 
approach to the issue. In my view, of the many developments in the provision of counsel over that time period, 
there have been two lessons of paramount importance. 

1. Flexible Delivery Models Based on Local Needs 

First, the most SUCCeSSful public defense systems are those which provide a maximum amount of 
flexjiility in the delivery mechanism, by using a "mixed model." In the Massachusetts system, for example, a 
very independent governing body has worked with the legislature to create a system which responds to the 
needs ofurban Boston, as well as the rural western part of that small state. The central program in Boston 
operates with a staffed public defender program. That same office also administers a system of individual 
assigned counsel and cuntracts in the suburb and rural areas. The system provides central back up and 
training for all lawyers working in the state. In other states, such as Ohio, a small central administrative staff 
makes budgetary and administrative decisions for the entire state, while the choice of delivery mechanism is 
up to the Counties in the state, which may choose their own delivery model, depending on local need and 
politics. Funding and monitoring of program quality are done from the central office, as are some issues 
which require the use of a state-wide strategy, such as death penalty defense. This kind of flexiile solution is 
both costefficient and less subject to political attack, because no single model dominates. 

2. Creative Political and Litigative Responses to Case Overload 

The second major development in the United States has been the response by programs and individual 
attorneys to the ongoing crisis in case overload. Creative use of case management and litigation have provided 
solutions in a number of jurisdictions. In some states, the program has opted for an attempt to use modem 

techniques to control caseloads. Most routinely, the office simply counts the number of cases per 
attorney at any time and sets a maximum above which it will not go; or, it may suggest that a certain number 
of dispositions per attorney is a valid measure of performance or workload, and limit case acceptance 
accordingly. The program may undertake a time-management study to show how long a "typical" case in the 
office should take, then seek to establish that an individual attorney is capable of handling only so many "case 
units," using the typical measure, in a given year with fmd work hours. There may be some disagreement on 
the value of a "case unit," but offices have developed means by which to give Werent values to typical cases, 
such as the8, robbery, or homicides. With such case management techniques, the office can effectively make 
its case to the funding source for additional attorneys. 

A more aggressive technique involves the use of the courts to edorce caseload limits. An office or an 
individual attorney may simply r e h  to accept an appointment, asserting that acceptance of additional work 
would constitute dereliction of professional duty to those clients whom the attorney presently has. These 
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attorneys seek a court ruling that such acceptance would be either unconstitutional or violative of professional 
ethics. The proof offered in such cases comes from the office’s caseload statistics themselves, and is often 
persuasive to judges who do not see the inside workings of an overloaded public defender program. Finally, 
some private attorneys have successfully argued that provision of defense seMces without remuneration 
constitutes a ”taking“ of private property (the attorney’s property interest in his or her law practice) by the 
government, without just compensation. Such ”takings” language is found in the constitutions of many Latin 
American countries. 

3. Legislative Hostility to “Lawyers for Criminals,” and the Need to “Get Tough on 
Crime” 

The most serious difliculty now f k i i  defender programs throughout the country is the increasingly 
hostile attitude of legislatures to “the crime problem,” and the perceived need to be tough on crime to prove to 
voters that politicians have the solution at hand. Despite the fact that study after study demonstrates that the 
solution to high crime rates never lies with a less lenient criminal process, legislators seem to spend a 
disproportionate amount of time defining new crimes, raising the sentences for those which already exist, and 
cutting back on procedural protections of any kind for the accused. In addition, in the United States, the issue 
ofthe widespread imposition of the death penalty is a problem which wil l  soon reach crisis proportions. There 
are now over 3,000 individuals on death row in the state, federal, and military systems of justice, and less than 
50 executions per year. The formal direction appears to be in the addition of crimes for which death is a 
possible sentence, but the penalty is seldom carried out by reluctant judges. There is no moral will to carry out 
the death penalty, but neither is there sufficient political will to abolish it. 

W. CONCLUSION 

The right to counsel in criminal cases is not a privilege, but a right embodied in international and 
domestic legal obligations throughout the Western Hemisphere. The obligation to make that right effective for 
all citizens lies not merely with the legal profession, but with all of society. States must take these legal 
obligations seriously, and create and fund criminal defense seMces, which provide the indigent accused with 
effective representation. Representation cannot begin to be effective until governments accept the obligation to 
provide systemic defense senices with organizational and funding levels comparable to those of the 
prosecution fuecton. Until such time, there is no ef€ective “equality of arms.” 

The criminal process is undergoing a revolutionary sea change throughout Latin America, a change 
which is reflective of more general movements toward demccracy and consolidation of the rule of law. These 
changes, however, must be something more than mere paper monuments to due process. There must be a 
change, demonstrated by action, in the reform of the actual operation of the criminal justice system; an 
essential component of which is the provision of criminal defense seMces to the poor. It is often said that the 
Criminat justice system is a three-legged stool, with the courts, the prosecution, and the defense each playing 
their essential roles as “legs” supporting criminal justice. When the defense leg is shorter or substantially 
weaker, the three-legged stool cannot stand. Effective defense seMces make demands on the rest of the 
system as well. When lawyers for the defense ask judges and prosecutors to legally justify their decisions, the 
entire system of justice is improved, through greater accountability for all the participants. Effective public 
defense, then, is both a bulwark of protection against abuse of state power, and an essential participant in an 
integrated system of criminal justice. 
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ENDNOTES 

'Throughout this paper, the terms "public defense" (defensa piiblica u oficial) and "defense serviax" are used 
interchangeably. These terms refer to all government-funded legal services for the indigent in criminal cases. 
Similarly, the tenns "public defender" and "appointed counsel" are used interchangeably to refer to the 
lawyers who deliver these services. Each of these terms has more precise meanings developed in the text. 

' The term "Latin America" here refers to the Spanish-speaking countries of Central and South America. 
Neither Brazif nor the C a r i i  are included unless specific reference is made to either area. 

m For treatment of the broader issue of "access to justice" for the poor, with particular focus on the right to 
legal aid in both civil and criminal cases, see FZichard J. Wilson, Access to Justice: An Issue P a p r  for USAID 
and Legal Services Providers, Aug., 1995. 

' Quoted in A d  B. Div& Approaches to Legal Aid - A Human Right or a Favour, in WORKING PAPERS 
FOR THE 9TH LAWASIA CONFERENCE, NEW DELHI 122,127 (October, 1985). 

" See, e.g., Robinson v. Jamaica, Human Rights Committee, Doc. A/44/40, p. 286, pr. 6.4 (Committee finds 
that refusal to permit adjournment for defendant to obtain counsel is a violation of Article 14(1) of the 
Covenant, especially when prosecution was permitted several adjournments). 

n For treatment of the issue of equality of arms see, P. van Dijk and G.J.H. van HOOE, THEORY AND 
PRACTICE OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS 25 1 et seq. (1984). 

vii A Draft Third Optional Protocol to the ICCPR would state quite simply, in relevant pars that "[nlo 
derogation from. . . article 14 . . . may be made under the provisions of article 4 of the Covenant'' The draft 
was proposed to express concern for the suspension of the right to fair trial during times of public emergency. 

viii M. Chetif B a s s i d ,  Human Rights in the Context of Criminal Justice: Identi3ing International 
Procedural Protections and Equivalent Protections in National Constitutions, 3 DUKE J. COW. & INT'L L. 
235 (1993). Professor Bassiouni concludes that, if the number of countries in which the right to fair trial is 
constitutionally recognized (39) is considered with the number of countries which recognize the right to 
defense (49, "there exists a strong afEirmation of the right to general himess in criminal proceedings." Id., at 
293. 

x Hktor Ger6nimo L6Dez Aurelli v. Argentina, Case Report 9850, Inter-Am. C.H.R 41,OEA/ser. LNm.79, 
doc. 12 rev. l(1990); Revnal do Tadeo Amado Montealeme v. Nicararma, Case Report 10.198 Inter-Am. 
C.H.R 73, OEA/ser. UVA.77 rev. 1, doc. 7 (1989). A case recently referred by the Inter-American 
Commission on Human Rights to the Inter-American Court of Human Rights, in which the author and others 
appear as special counsel to the Commission, promises to clarify some aspects of the soope of due process and 
fair trial in criminal proceedings, including the application of Article 8.2(d) and (e). I* Suhez Rosero v. 
Ecuador, Case 11.273, Report No. 11/95, Sept. 12, 1995. 

State ex rel. Stephan v. Smith, 242 Kan. 336,747 P.2d 816 (1987). 

' white v. Board of County Commissioners, 537 So.2d 1376 (SC Fla. 1989). 

ILANUD, LA DEFENSA PlbLICA EN &CA LATINA, DESDE LA PERSPECTIVA DEL 
DERECHO PROCESAL PENAL MODERN0 58-63 (1991) (studies the right to appointed Mense CoUIlsel in 
Bolivia, Colombia, Costa Rica, Ecuador, Guatemala and Panama). 

trm AID Center for Development Infomution and Evaluation, A STRATEGIC ASSESSMENT OF LEGAL 
SYSTEMS DEVELOPMENT IN HONDURAS 15 (July 1993). 
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126 



COMMENTARY 

Systems of justice show their level of maturity through the ways in which they handle 
and protect the rights of those who are poor and disadvantaged. In worst case scenarios, the 
poor do not believe that any representation will be provided to assist them. 

The provision of legal assistance and defense is not just an issue of access. When it is 
lacking, it undermines the credibility and legitimacy of the entire justice system -- a serious 
obstacle, for the issue of credibility is paramount in studies and opinion surveys about the 
public’s reaction to their system of justice. 

Experience shows that pro-bono legal assistance cannot meet the needs of people who 
cannot afford the services of lawyers, and that the state has an aflirmative duty to provide 
public defense resources comparable, to those contributed to the prosecution and the 
judiciary. Further, a public defense service should attract and reward excellence, and meet the 
needs of its impoverished citizens in a comprehensive fashion. 

Public defense should be independent fiom political and other pressures, stafFed by 
compensated professionals, and be able to match the technical expertise of the prosecution 
and judiciary. Stability and on-going training are necessary elements of sound public defense. 
Non-profit organizations and universities, and civil society in general, need to participate in its 
development. 

Finally, planning within, and training of public defender organizations are often 
overlooked when reforms -- such as introduction of orality - are contemplated. 
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MI. ETHICS 

JUDICIAL ETHICS: INDEPENDENCE, IMPARTIALITY, AND INTEGRITY 
Jefley M Shaman138 

I. INTRODUCTION THE NEED FOR THE RULE OF LAW A N D  SEPARATION OF POWERS 

The judicial system of the United States is founded upon a number of interrelated principles. The 
first of these principles is the rule of law, which is needed in order to restrict arbitmy government power. The 
rule of law is put into effect through a constitutional system, by which power is separated and balanced among 
three branches of government Under the separation of powers, the judiciary functions as an independent 
branch of government, so that it may enforce the rule of law. Judicial independence, though, must be 
tempered with a certain degree of judicial responsibility. An independent judiciary can properly enforce the 
rule of law only ifit is leaned in the law, and is charactenzed by impartiality and integrity. 

The rule of law traces its roots to the England of 1215, when King John signed the Magna Carta, in 
which he promised that no person "shall be taken or imprisoned or dispossessed or outlawed or exiled or in 
any way destroyed except by the l a a  judgment of his peers and the law of the land." Prior to the Magna 
Carta, the law was used erratically, at the King's whim and for his personal benefit, rather than for the public 
good Thus, the Magna Carta was the first step toward establishing the rule of law, according to which law is 
applied in a Eair and equal manner to all persons, rather than capriciously or arbitrarily. Under the rule of law, 
it is nxognized that no one is above the law. King, counsel, and commoner alike are all subject to the law. 
The rule of law is the very antithesis of arbitrary and unbridled government power. It brings reason, fairness, 
and equality to the law. In the United States today, the rule of law finds its quintessential expression in the 
Constitutional provisions which state that no person shall be deprived of life, liberty, or property without due 
process of law, nor denied the equal protection of the laws. These provisions, which are the direct descendants 
of the Magna Carta, establish the rule of law as the constitutional right of all persons. 

The framers of the Constitution also recognized the need to create a national government that has 
suf&icient power to effectively govern the nation, yet is restmmd by a system of checks and balances 
specifically designed to limit the abuse of power. Before gaining its independence, the United States was a 
British colony, and the American colonists had experienced inequities at the hand of the English monarchy. 
painfully aware of the tyranny that can result from unbridled government power, the framers of the 
constitution sought to create a government characterized by separation of powers among the three branches of 
government - the executive, the legislature, and the judiciary. 

The doctrine of separation of powers lies at the heart of the Constitution of the United States, and also 
at the heart of the individual constitutions of each of the 50 states of the Union. Like the federal Constitution, 
each of the state constitutions establishes a tripartite government composed of three branches, which are 
allocated distinct spheres of authority. The doctrine of separation of powers is situated at the very core of both 
federal and state constitutions, and is based upon the principle that each branch of government has its own 
sphere of authority, and that no branch should interfere with another's fundamental role under the 
constitution. As a realistic matter, absolute separation of powers between the three branches of government is 
impossible, and some overlap of authority is bound to occur. Nonetheless, the Constitution requires a 
government of separated powers, and to the extent possible, the Constitution restrains the ability of one branch 
to overreach its bounds and interfere with another. 

lS senior Fellow, American hdicDave Society. This moaograph was prepand by the American Judicature Society ( U S )  fatbe hdicial 
RoundtaMe II, held May 19-22,1996 in W- VA, attbe Natioa?l carter f a  State Cauts (NCSC), with suppat fhmthe US Agency 
forIotanatroasl * Devel0pw.d (USAID) and tbe Iatef-American Developmeat Bank (IDB). It may be repro&& and digeibuted f a  m profit 
eQcatimalpnposes P o i n t s o f v i e w ~ h e r e i n d o a o t ~  * y represent the official P0s;t;oa a policies of AIS, NCSC, USAID a 
IDB. 
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In addition, by protecting each branch of government from encroachment by the others, the doctrine 
of Separation of powers protects the individual rights possessed by each citizen of the United States. By 
separating, and hence limiting governmental authority, the doctrine of separation of powers restram ' the 
Capacity of any branch of government to impinge upon individual rights. The doctrine of separation of powers 
thus sem a dual function; it structures and thereby limits government power, and it protects the rights of 
individuals. 

The doctrine of separation of powers fecognizes that the judiciary is a separate branch of government 
that is coequal to the legislative and executive branches of government. It is the doctrine of separation of 
powers that underlies the need for an independent judiciary that acts as a counterweight to the legislature and 
executive. Accordingly, there is a delicate balance between the three branches of government. To maintain 
thisbalance, the judiciary has been granted& power ofjudicial review. This means that the courts have the 
authority to review the acts of the other branches of government to determine if they meet constitutional 
standards. If, in the opinion of the cou~ts, an act of the legislature or executive is contrary to the Constitution 
of the United States, the courts have the authority to nullify that act. Thus, the judiciary stands as the final 
arbiter of the Constitution, and has the responsiiility to Mew legidatwe and executive action to determine its 
dtutionali ty,  aad hence its validity. Judicial review is the most significant function performed by the 
judiciary, and operates as an integral cog in the system of checks and balances created by the Constitution. 

Nonetheless, there is some historical controversy as to whether the Constitution origrnally was 
intended to authorize judicial review. Article 111 of the Constitution, which is the judicial article, grants 
"judicial power" to the CoUTts, but othemise makes no mention of judicial review. There is some question 
about whether the phrase "judicial power" was intended to include the authority of judicial review. However, 
in 1803 in the Earnous case of Marburv v. Madison,'39 the Supreme Court of the United States ruled that the 
judiciary did possess the authority of judicial review. That ruling has stood the test of time, and to this day 
judicial review plays an important role in the American system of government. 

IL NEED FOR JUDICIAL INDEPENDENCE 

By establishing a govement of separated powers, the framers of the Constitution intended to create 
an independent judiciary. The legal system of the United States reflects a strong belief in the principle that 
judges should be independent. The American principle of an independent judiciary originated from the days 
when the United States was still a British colony. The colonial courts that were established in the United 
States were under the control of the King of England, who could dictate the decisions made by the courts. 
From this experience, the American colonists came to recognize the need for an independent judiciary that 
would resolve disputes imparhally. So, judicial independence goes hand in hand with judicial impas-ldity, 
and the idea that disputes between people ought to be decided according to the law, rather than according to 
the dictates of other govenunent officials. An independent judiciary is an indispensable requisite for a fiee 
society under the rule oflaw. 

What exactly is meant by the concept of judicial independence? It is a concept that suggests that 
judges ought to be free from influence by the other branches of government, as well as from political, social, 
economic, or other influences. For the British, judicial independence meant that judges should be free from 
influence by the King or Parliament. For us in the United States, judicial independence means that judges 
should be free fbm influence by the executive or legislature. And in fact, judicial independence also means 
that judges should be free from influence by the people. Of course, judges are bound to follow the law, which 
the people may revise or arnend through their representatives in the legislature. Naturally, judges should make 
theu decisions according to the law: but 
legislature, or even the people might think. 

othe-rwise should not be-influenced by what the executive, the 
Under this view, the ideal judge is a person who is both learned in 
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the law and independent, so that he or she will be guided in decision-making solely by legal knowledge and 
judicialexperience. 

Article III of the United States Constitution vests the "judicial power of the United States" in an 
independent department of government - the judiciary - which is granted (by Article III) the authority to hear 
all cases arising under the Constitution and laws of the United States. This grant of authority was intended by 
the framers as a mandate to an independent judiciaxy to check and balance abuses of authority by the other 
branches of govemment. "The essence of judicial independence, therefore, is the preservation of a separate 
institution of government that can adjudicate cases or controversies with impartiality."'4o 

B. The Need for Protection of Minority Ri&ts 

It is also sigmficant for judicial independence that under the United States constitution, federal 
judges are appointed rather than elected. They are appointed to their offices by the President, with the advice 
and consent of the Senate, which has the power to veto presidential appointments to the judiciary. The fact 
that fkderal judges are appointed rather than e l d  might surprise some people, since election obviously is 
the more d e d c  meW of selection, and the United States supposedly has a democratic government. 
certainly it is true that the American Constitution was inspired by democratic ideals, and that it creates a 
government that is mostly democratic in nature. But the Constitution is also based on one rather undemocratic 
idea - the idea that there is a need for protection against a tyranny by the majority. The Constitution 
recognizes that, while there should be majoritarian control of the government, there should also be some form 
of restraint upon the majority, because majorities can be selfish and oppressive or tyrannical, and some rights 
are so important that they should belong to everyone, even if the mjority does not think so. 

So, while the American system of government is primarily democratic or majoritarian, it is not purely 
so. The Constitution of the United States creates a government that operates as a limited democracy, or what 
is at times r e f e d  to as a COIlStitutional democracy, because it places constitutional limits upon the authority 
of the government. Most of these limits can be found in the Bill of Rights of the Constitution, which states, for 
example, that Congress shall make no law abridging freedom of speech, and that no state shall deprive any 
person of life, liberty, or property without due process of law or deny to any person the equal protection of the 
laws. So, even if Congress and the President, which after all are elected by the people, decided unanimously to 
abridge someone's freedom of speech, they are proscribed from doing so by the Constitution. Even if a state 
legislature and governor voted unanimously to deny a person or group the equal protection of the laws, the 
state is prevented from doing so by the Constitution. The Constitution itself limits the authority of the 
Congress, the President, and the states to deprive individuals of their rights. 

Moreover, the judiciary is the branch of government that was Specisally designed to protect the 
rights of individuals, and to make certain that the other branches of govement do not exceed their 
constitutional authority. Because they are appointed rather than elected, and because they do not have to stand 
for reelection, federal judges are part of the counter-majOritarian branch of government. As a counter- 
majoritarian branch of government, the federal judiciary functions to oversee the other branches of 
govemmx~t, that is, the majoritarian branches of government, to make sure they do not engage in tyranny by 
the majority. It is apparent, thedore, that judicial independence becomes extremely important to guard 
against a tyranny by the majority. If judges do not have independence, if they can be voted out of office, or 
otherwise removed, or if their salaries could be lowered, they would hardly be in a position to oversee the other 
branches of govenunent or to guard against the excesses of the majority. 

C. The Creation of Judicial Independence 

Of coufse, there is a very important question about judicial independence: How is it created and 
maintained? How does a nation or a state establish ajudiciary that is in Edct independent? 

1401 ~aufmars-n~ ~ssenceof~udicial -s 80 Columbia L Rev. 671,688 (1980). 
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If we lock to the judicial article of the f&ral constitution, which is Article El, we see two significant 
devices that protect judicial independence. First, Article III states that federal judges shall hold their offices 
during good behavior, and can only be removed from office by impeachment for the commission of high 
crimesormisdemeano rs. Secondly, under Article ID, the salaries of federal judges may not be lowered while 
they are in off ice .  So, f e r a l  judges have virtual life tenure, so long as they do not misbehave, and their 
salaries are protected during that tenure. This is done in order to insulate them from attack by the executive 
branch or the legislature. 

In addition to the federal judicial system, each of the 50 states in the United States has its own 
judiciary. The United States is a federated nation that has a federal government with its own savereign 
authority, and 50 separate states, each of which has its own mereign authority, and its own executive, 
legislature, and judiciary. All 50 of the state systems adhere to the doctrine of separation of powers and to the 
principle of an independent judiciary. However, judicial independence is achieved differently in some of the 
states than it is in the federal system. 

In contrast to federal judges, state judges are selected by a variety of methods that m e r  from state to 
state. Two states follow the federal model and appoint their judges for life. In other states, judges are elected, 
either in partisan or nonpartisan elections. Yet other states have adopted the merit selection system for 
choosing judges, according to which a commission or panel of both lawyers and non-lawyers prepares a list of 
judicial candidates, selected on the basis of merit, from which the governor of the state appoints members of 
the judiciary. The merit selection plan may be combined with a retention election - that is, an election after a 
judge has served for a certain term of years, in which the judge runs unopposed, so the electorate can decide if 
the judge should be retained in oflice. 

Judicial selection in the United States continues to evolve. Before this country gained its 
indeqendence fkom England, judges were selected by the king. This caused a great deal of resentment among 
the populace. Mer the United States gained its independence, the states continued to select judges by 
appointment, either by the legislature or the governor. After 1825, however, there was increasing 
dissatisfaction with this method of appointment for selecting judges. More and more people came to believe 
that the appointment process was controlled by wealthy individuals or special interest groups, whose influence 
enabled them to dictate judicial appointments. With the rise of Jacksonian Democracy, there was a movement 
toward making government mre responsive to the common people. As part of this movement, many states 
changed their method of selecting judges to popular election. By 1865, twenty-four of the then thirty-four 
states selected their judges through popular elections. The obvious advantage of selecting judges by election is 
that it is democratic; it enhances the participation of the people in their own government. 

In practioe, though, the elective system of choosing judges is not without its own flaws. After many 
states adopted the elective system for choosing judges, it became apparent that the electorate paid little 
attention to judicial candidates. This left political machines free to select judges with little effective oversight 
by the populace. As a result, special interest groups were once again able to dictate the selection of judges. 
EvenWyY the perception arose that the persons who gained judicial office were incompetent or corrupt. A 
few states moved to reform this situation by selecting their judges through nonpartisan elections. Even more 
states adopted the merit selection system, in an attempt to remove politics entirely from judicial selection, and 
to base judicial selection strictly on merit. By today, thirty-three states choose some or all of their judges by 
the merit selection system. 

D. Judicial Immunity 

Whatever method is used to select judges, judicial independence is also enhanced by granting judges 
immunity from civil liability. In both the federal and state judicial systems, judges enjoy absolute immunity 
from civil liability for the acts pedormed as part of their official duties. This is considered neoessary so that 
judges will not be deterred from vigorously performing the functions of office. As the Supreme court of the 
United States has said, judicial immunity is needed to protect the independence of judges, because they are 
often called upon to decide controversial, difficult, and emotion-laden cases, and should not have to fear that 
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disgruntled litigants will hound them with litigation seeking to obtain financial compensation for alleged 
 he doctrine ofjudicial immunity is deeply entrenched in American jurisprudence. It has been 

used to guard judges from common law causes of action, including false imprisonment, malicious prosecution, 
and defamation, as well as from statutory causes of action for the deprivation of civil liberties and 
codmonal rights. 

Judges in the United States enjoy absolute immunity for their official acts, which means that they may 
not be held accountable for wrongful behavior in a civil action, even if they act with malice or intentional 
disregard of the law. Similarly, legislators in this country also enjoy absolute immunity in the exercise of their 
official functions. On the other hand, members ofthe executive branch of government only possess a qualified 
immunity, which exempts them ffom civil liability for their wrongful acts unless it can be shown that they 
knew or should have known that their behavior was improper. While it is generally agreed that judges should 
possess a certain degree of immunity in order to maintain judicial independence, there is some debate as to 
whether judges should enjoy absolute immunity. It has been argued that a qualified immunity, similar to that 
granted to members of the executive branch, would provide mfkient protection for judicial independence, 
while holding judges accountable for intentional abuses of authority. 

Nemtheless, the United States Supreme Court has continued to adhere to the principle of absolute 
judicial immunity. In 1991, the high court reaftirmed its commitment to absolute judicial immunity in a case 
that vividly illustrates the operation of absolute immunity.'42 The case was a civil action filed by a public 
Mender seeking damages from a state judge. The public defender alleged that after he failed to appear for the 
initial call of the judge's morning calendar, the judge became angy, and ordered two police officers to forcibly 
seize the public defender and bring him to the courtroom. Moreover, the public defender alleged that the 
judge delrkrately approved the use of excessive force by the police officers, knowing that he had no authority 
to do so. Although the Supreme Court accepted these allegations as true, it nonetheless ruled that the judge 
was cloaked with absolute immunity for his actions, and that absolute immunity was not ovmme by 
allegations ofbad faith or malice. 

It should be pointed out that while judicial immunity is absolute, it only applies to action that is 
"judicial' in nature. Unfortunately, it is extremely dif€idt to define exactly what constitutes a judicial act. 
There are some extreme actions, though, that can be said to be beyond the scope of the judicial function, and 
therefore not protected by judicial immunity. For example, in one instanoe a judge actually left the bench to 
physically assault a person he thought was disrupting the courtroom. Clearly, this was not part of the judicial 
fuactioa In another instance, a judge "arrested" someone and conducted a "trial' at a city dump. These 
actions are also clearly beyond the judicial function, and therefore not cloaked by judicial immunity. 

For actions that are part of the judicial function, however, absolute judicial immunity means that 
judges may not be sued in a civil action for their wrongful acts, even when they act for purely corrupt or 
malicious reasons. This is not say, however, that judges cannot be held responsible for corrupt behavior. 
Judicial immunity only extends to civil liabiity, and judges are not immune from criminal sanctions when 
they engage in corruption. Nor do judges enjoy immunity fiom disciplinary action for misbehavior. All of the 
50 states, as well as the federal system, have established mechanisms to discipline judges for violating the 
Code of Judicial Conduct. Judicial comption, though, since it is a criminal activity, is usually dealt with 
through the criminal system. 

Judicial immunity does not extend to criminal activity. For example, judicial immunity does not 
shield judges from criminal liability for fraud or corruption, or for soliciting or taking bribes. While judicial 
immunity is important to protect the independence of judges, its scope should not reach so far as to exempt 
judges from the criminal law. Thus, judicial immunity stops short of shielding criminal bebavior. Moreover, 
in some states it is provided by law that conviction of a judge of a serious crime operates automatically to 
remove the judge from office. These laws differ somewhat from state to state. In some states, the laws 

'"pierSanv.Ray,386U.S. 547,554(1%7);secalsoFaresterv.White,484U.S.219(1988). *'' Mirela v. Waco, 502 U.S. 9 (1991). 
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mandate removal from office upon conviction of a felony, others upon conviction of a crime of moral 
turpitude; and yet others upon conviction of an "infamous" crime. The common thread of these laws is to 
q u i r e  the automatic removal of a judge from office if he or she is found guilty of a crime of a serious nature. 
Under these laws, judges have been removed from office for convictions of fraud, racketeering, bniry, 
extortion, obsttucting justice, assault, and other serious offenses. 

IIL JUDICIAL RESPONSIBILITY, INTEGRITY, AM) DISCIPLINE 

A. Impeachment 

Judges are required to do more than merely comply with the criminal laws, and as noted above, every 
state and the federal system have established methods for enforcing standards of judicial behavior. Historically 
in the United States, Judges who engaged in misbehavior d d  be removed from office through impeachment. 
Impeachment is a legislative procedure used to remove government officials from office for engaging in 
misconduct. Impeachment is initiated by a formal d o n  referred to as "articles of impeachment," which 
are drawn by the lower house of the legislature. Thereafter, the charges are tried by the upper house of the 
legislature, much like a criminal case would be tried by a court. In the federal system in the United States, 
conviction requires a two-thirds vote, whereas in the state systems, the necessary majority to convict varies 
from state to state. The federal Constitution specifies the grounds for impeachment as "Treason, Bribery, or 
other high crimes and ~ i s t i e ~ r s . ~ ' ~ ~   he typical state constitution also refers to criminal activity as 
grounds for impeac-t, although some state constitutions additionally recognize serious malfeasance in 
office, and gross incompetence, as other grounds for impeachment. 

There are several drawbacks to impeachment as a method for dealing with improper judicial 
behavior. It is a cumbersome, inefficient proceeding. Moreover, it provides only one sanction - removal from 
office - and hence is only appropriate for the most serious misbehavior. As a historical matter, impeachment 
proceedings often have been entangled in partisan politics, or have been used for political retaliation. Given 
these drawbacks, it is not surprising that impeachment has been used relatively rarely in the United States. 
That is not to say, though, that it is never used. Over the years, twelve federal judges, as well as a number of 
state judges, have been impeached. 

B. The Code of Judicial Conduct 

In 1924 the American Bar Association set forth the original Canons of Judicial Ethics as a standard 
of profAonal and ethical behavior for judges. While the general terms of the Canons were broad enough to 
proscn'be corruption and other criminal activity by judges, the main concern of the Canons was directed to 
judicial behavior that was unethical, unprofesSonal, or otherwise inappropriate. It was thought that the 
criminai process and impeachment would remain the primary means for dealing with criminal behavior by 
judges, while the Canons of Judicial Ethics were directed principally at ethical matters. The original Canons 
were intended as an ideal guide of behavior, rather than an enforceable set of rules. 

In 1972, the American Bar Association revised the original Canons, and gave them a new name, the 
Model Code of Judicial Conduct, which was re-written yet again in 1990. Unlike the 1924 Canons, the code 
was intended tobe an enforceable set of rules. And, in f q  it has been adopted as such by 48 of the 50 states, 
as well as by the federal court system. Although in adopting the Code the states and federal system have felt 
dree to revise it here or there, it nonetheless forms the basis for a fairly uniform body of law that regulates 
judicial conduct throughout the nation. 

The Code of Judicial Conduct governs off-the-bench activities of judges as well as their on-the-bench 
activities. It places restrictions upon extrajudicial conduct, in addition to restrictions upon activities that are 
part of the official judicial function. Indeed, the Code expressly states that "a judge shall avoid impropriety 
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and the appearance of impropriety in times in a manner that 
promotes public confidence in the integrity and impartiality of the judiciary."lU Public confidence in the 
judiciary is essential to the maintenance of an independent judiciary that enforces the rule of law. The Code is 
amposed of general standards and specific rules. As a general matter, it requires judges to uphold the 
integrity and independence of the judiciary, to avoid impropriety and the appearance of impropriety, and to 
perform the duties of office with diligence and imparWity. Thesz general standards are given more definitive 
meaning by some ofthe more specific provisions in the Code, and by court decisions inteqreting them in 
variousfactualcontexts. 

of the judges' activities," and "shall act at 

It is important to note that when a judge commits a legal error - that is, d e s  an incorrect ruling of 
law - it is usually a matter to be corrected on appeal, and does not rise to a violation of the code of Judicial 
Conduct. The preservation of judicial independence requires that a judge not be subject to disciplinary action 
under the Code merely because the judge may have made an incorrect ruling. An independent judge is one 
who is able to rule according to his or her conscience without fear of jeopardy or sanction. So long as judicial 
rulings are made in good faith, and in an effort to follow the law as the judge understands it, the usual 
safeguard against legal error is appellate review. Indeed, Canon One of the Code of Judicial Conduct states 
that an indepeadent judiciary is indispensable to justice in our society, and the courts have often stated that the 
judicial disciplinary prooess should not be used as a substitute for appeal. 

While the courts W e  often professed that mere legal error does not amount to a violation of the Code 
of Judicial conduct, that is not to say that legal error can never amount to a Code violation. The Code of 
Judicial Conduct also states that a judge should be faithful to the law, and maintain professional competence in 
it Accordingly, flagrant legal error, legal error motivated by bad faith, or a continuous pattern of legal error 
will be considered to violate the Code of Judicial Conduct. Otherwise, though, legal error will be dealt with 
through the appellate process, so as to maintain judicial independence. 

C. The Creation of Judicial Conduct Agencies 

In each of the 50 states, a permanent government agency has been established to enforce the dictates 
of the Code of Judicial Conduct, while in the federal system, judicial councils have been formed to enforce the 
Code. The first state judicial conduct organization was created in California in 1960, and since then each and 
every state has seen fit to establish a similar agency. 

Although their structure varies from state to state, all judicial conduct organizations can be divided 
into two basic models: the one-tier agency and the two-tier agency. In a one-tier system, a panel, which is 
typically composed of judges, lawyers, and non-lawyer representatives of the public, investigates complaints, 
files and prosecutes formal charges, holds hearings, makes findings of faa, and either imposes sanctions or 
recommends them to the state supreme court. The one-tier commission works within the state court system, to 
the extent the supreme court is normally responsl'ble for the final disposition of cases, and usually has de novo 
review powers. In a two-tier system, a panel, also usually composed of judges, attorneys, and public members, 
irzv.estigateS complaints, and files and prosecutes formal charges (tier one), while a select panel of judges or a 
special court adjudicates the formal charges, and determines their final disposition (tier two). Two-tier 
systems operate lmkpmhu y of the state courts, in that they usually provide for finality at the second-tier, 
thus precluding supreme cwrt review. 

In all states, judicial conduct commissions may impose or recommend a range of sanctions. Usually 
these szLllctioILs include.: (1) private admonition, reprimand, or censure; (2) public reprimand or censure; 
(3) temporary suspension from office; (4) mandatory retirement; and (5) permanent removal from office. 
Forty+ne states have adopted the one-tier model, while the remaining nine states have opted for the two-tier 
system. There are advantages and -tags to both systems. The two-tier system follows a due process 
of law model that separates the prosecutorial and adjudicative function., in order to avoid biased decision- 
making. By combining the investigative and adjudicative functions in a unitary agency, the one-tier system 
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avoids duplicative work and provides more promptness, while guarding against bias by leaving the final 
disposition of cases to the state supreme court. 

One-tier systems have been criticized on the ground that by combining the investigative and 
aajudicative function in a single body, they go so far as to violate due process of law. This criticism is based 
on the wehstablished principle that an imm adjudicator is an essential element of due process of law. 
Notwithstanding that prhciple, there is a considerable amount of opinion which holds that the mere 
combination of investigatoq and adjudicative authority in a single administrative agency, absent more, does 
not run afoul of due process standards. In cases challenging the one-tier model, the courts have taken a 
pragmatic view, which presumes that the one-tier system complies with due process of law unless the party 
challenging it can prove that actual bias bas occurred. 

Some observers have suggested that the two-tier system provides more rigorous discipline by virtue of 
its independence fkom supreme court review. It should be kept in mind, however, that in a two-tier system, 
like a one-tier system, the final disposition of cases is made by judges, or a combination of judges and 
attorneys, although only in the former system do the judges sit on a panel or court that is independent of the 
other courts within the state. The size of judicial conduct commissions varies from state to state, ranging from 
a low of five persons to a high of thirteen. A majority of commissions have either seven or nine members. In 
a substantial mjority of states, the commissions are composed of a combination of judges, lawyers, and non- 
lawyer public members. Judges are in the majority on twelve commissions, and public members are in the 
majority on six. Three states do not have any wn-lawyer public members, and five states do not require 
judges to be on their commissions. Two states specify that their commissions include members of the 
legislature. 

Ordinarily, the judges who serve on commissions are appointed by the state supreme court or are 
selected through judges’ organizations. The attorneys on commissions are typically appointed by the 
governor. In twelve states, the legislature participates in either the selection or approval of some commission 
members. In the nine states that have adopted two-tier systems, the adjudicative body consists entirely of 
judges, M a combination of judges and attorneys. AU commissions employ staff members to help conduct their 
operations. The staffs usually include a director, attorneys, investigators, and other personnel, although a few 
commissions retain attorneys or investigators on a part-time basis, as the need for them arises. 

When the first state commissions were formed, some people opposed them on the ground that they 
constituted a threat to judicial independence. There were those who feared that the commissions would 
exercise their supervisory authority over judges in retaliation for unpopular decisions. Fortunately, this fear 
has not come to fruition. In enforcing the Code of Judicial Conduct, state judicial commissions respect judicial 
indepeJhdence, and rarely institute proceedings against a judge on the basis of a decision rendered by bim or 
her. The disciplinary process is not directed toward judicial decision-making, and therefore maintains judicial 
independence, except on those rare occ.asions when commission disciplinary authority is misused. The vast 
majority of disciplinary cases, however, demonstrate that the judicial commission system and judicial 
independence can mexist 

In the federal judicial @em, a somewhat Werent method is used to enforce the Code of Judicial 
condun In 1980, Congress enacted the Judicial Councils Reform and Judicial Conduct Disability Act, which 
authorizesjudicial councils in each of the thirteen federal (geographic) circuits to review complaints against 
f e r a l  judges, and to order sanctions for violations of the code of Judicial Conduct Unlike state judicial 
conduct agencies, the federal judicial councils are composed entirely of judges, and operate under the direction 
of the chief judge of each circuit. Council decisions are reviewable by the Judicial conference of the United 
states. 

Whereas in the state commission systems the range of sanctions available includes removal of a judge 
from office, in the federal councils system the power to remove a judge from office for engaging in misconduct 
was not granted by Congress to the federal councils, for fear that it may be unconstitutional, on the ground that 
f- Judges may only be removed from office through impeachment by Congress. Still, the Judicial 
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councils Act of 1980 does authorize the federal councils to impose other sanctions, short of removal from 
office, upon errant judges. These sanctions include private and public censure, requesting a judge to retire, 
temporarily suspending a judge's caseload, and recommending that impeachment proceedings be initiated 
against a judge. 

All of the sbte judicial commissions, as well as the federal judicial councils, have d e s  to keep their 
records and proceedings confidential, at least for some period of time. It is believed that confidentiality in the 
judicial disciplinary process is necessary to avoid premature disclosure of information, and thereby protect the 
reputation of innocent judges who have been mistakenly accused of misconduct. Moreover, confidentiality 
encourages participation in the judicial disciplinary process, by protecting complainants and witnesses from 
retaliation. 

On the other hand, co~dentiality is contrary to the principle of openness in government, and 
freedom of speech, which is guaranteed by the First Amendment of the United States Constitution. Judges and 
judicial conduct agencies are both part of the govemment, and theref" subject to oversight by the people they 
serve. The First Amendment was intended to insure free and open discussion of government affairs, and foster 
extensive public SCIutiny of the government. Judicial conduct is certainly a matter of public concern, as is the 
operation of a judicial conduct commission. Thus, the dictates of the First Amendment, and the need for 
apenness in government, call for limiting confidentiality in the judicial disciplinary process. 

Many state commissions follow a rule of co&dentiality, but only until they have determined that 
probable cause exists to institute formal charges of misconduct against a judge. This approach has the 
advantage Ofp- g the airing of unfounded charges against a judge that could do unwarranted damage to 
the judge's reputation, while allowing public access to idormation about a judge's behavior, once it has been 
determined that there is substantial reason to suspect misconduct. So, this approach balances, on one hand, 
the interest of judges to avoid urulesemd damage to their reputation and, on the other hand, the public interest 
in obtahing information about public officials and the judicial disciplinary process. 

D. Advisory Committees 

In addition to fkded councils and state commissions which exercise disciplinary authority, judicial 
advisory committees are present in many jurisdictions to provide advice to judges concerning their ethical and 
professional responsibilities. These committees exercise advisory functions rather than disciplinary ones, and 
they have the advantage of deterring judicial misconduct, rather than responding to it after it occu~s. The 
Judicial conference of the United States has established an advisory committee to provide advice to f a d  
judges, and more and more states are creating advisory committees for their judges. In addition to the federal 
advisory committee, thirty-four states have established similar bodies to give advice to judges. 

In a few states, the judicial conduct agencies have authority to issue advisory opinions to judges. This 
has the obvious advantage of providing advice regarding the Code of Judicial Conduct from the very agency 
that has the most experhe about the Code. On the other hand, it has been suggested that the advisory 
function and the disciplinary function are best &ectuated by keeping them separate. Accordingly, in most 
states the advisory committees are separate agencies from the judicial conduct commissions. In some states, 
Jwiicial advisory opinions are issued by bar association committees, or by a committee of the state judicial 
association. In other states, special committees have been formed to issue advisory opinions to judges. These 
anrunittees are usually composed of a combination of judges, lawyers, and lay persons, which is a combination 
that has the advantage of representing a variety of Viewpoints, as well as being capable of aquiring adequate 
expertise concerning the Code of Judicial Condun 

Originally, there was opposition in some states to the creation of committees to provide advice about 
judicial ethics to judges. It was argued that advisory opinions would be issued fiom a one-sided context, 
wherein only the judge provided his or her view of the relevant factual information to the committee, and 
fbrthemre, did so at a point in time prior to the actual development of all  the relevant facts. Hence, it was 
ar@ that the advisory committees might end up giving advice on the basis of incomplete or inaccurate facts. 
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Notwithstamling these misgivings, it appears that judicial ethics advisory committees can structure their 
proceedings so that the facts are adequately elucidated. "he fears that some people had about the ability of 
judicial advisory committees to engage in fkt-finding were probably exaggerated. Moreover, judicial advisory 
committees have the great advantage of preventing judicial misconduct by providing sorely needed advice to 
judges. Thus, more and more states bave created judicial advisory committees, and more and more judges turn 
to them for advice about their behavior. 

E. Judicial Training and Education 

Judicial independence presupposes a judichy that is well trained and educated in the law. If judges 
are to be granted independence, as they are in the United States, it is extremely important that they exercise 
their authority with expertise in the law. Accordingly, the ideal judge is independent, impartial, and learned 
in the law. 

In the United States, the training and education of judges does not follow the same path as it does in 
some civil law countries, where persons are specifically trained to become judges. Here, persons are educated 
in law school to become lawyers, rather than judges. Mer  practicing law for some time, a lawyer may be 
chosen or elected to become a judge. Up to that point in time, the person has been schooled in the law, but has 
received no formal education specifically directed toward being a judge. Beginning in 1956, however, a 
movement began in the United States which would eventually see the creation of a number of education and 
train& programs designed specifically for judges. By now, there are programs in both the federal and state 
judicial systems to provide training for new judges, as well as continuing legal education for judges who are 
already on the bench. 

The movement toward judicial education in the United States was initiated in 1956 when the Institute 
of Judicial Admuustra tion was established at New York University, and began sponsoring seminars for 
appellate judges. Each seminar consists of a two-week session, held during the summer months when it is 
easier for judges to attend, to discuss the function of judging and the nature of the judicial process. Each 
seminar is typically attended by 20 to 25 judges. 

. .  

This program proved to be the catalyst for a number of other educational programs for appellate 
judges. In the 1960s the Appellate Judges conference of the American Bar Association established the 
Appellate Judges Seminar Series, to offer continuing judicial education to appellate judges throughout the 
United States. This program addresses a variety of issues of interest to appellate judges, and is designed to 
encourage repeat attendance. The same conference also sponsors an U.M. program specifcally designed for 
appellate judges at the University of Virginia Law School. And in the 1970s, the American Academy at 
Boulder, Colorado began to offer its Legal Writing Program for Appellate Court Judges. 

In the federal judicial system, a development with great significance for judicial education OcCulTed in 
1%7, when the United States Congress enacted legislation to establish the Federal Judicial Center. According 
to this legislation, the purpose of the Center is to "further the development and adoption of improved judicial 
admlnlstration in the (federal courts)," which includes a directive to "stimulate, create, develop, and conduct 
programs of continuing education and training for personnel of the judicial branch of the go~ernment."'~~ The 
Center provides training seminars for new judges and continuing education courses for judges already on the 
bench. The seminars are voluntary, but have a high rate of attendance, particularly among new judges. 

. .  

For new f a d  trial judges and magistrates, the FederaI Judicial Center offers two, week-loeg 
seminars.'& First, it offers a regional orientation seminar that focuses on procedural and management aspects 
of the judicial function. Secondly, it off' an orientation seminar in Washington, D.C., at the Center itself, 
that reviews basic legal subjects and explores high volume federal litigation topics such as civil rights and 
procedural due process. The Center also provides slightly less extensive orientation programs for new 
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appellate federal judges, which are supplemented by circulating publications and videotapes on topics of 
special interest to appellatejudges.'4'  he Center further conducts programs for more experienced judges, 
both at the Center itself, and throughout the countq in the various judicial circuits into which the federal court 
system is divided.'" ~n addition to conducting seminars, the ~egter  perfoms a variety of other functions, 
including publishing educationaI manuals and monographs. 

For state judges in the United States, there is a private institution, The National Judicial College, that 
conducts judicial education workshops and seminars. Formerly known as the National College of State Trial 
Judges, this institution was created in 1%3. It is located in Reno, Nevada, and is affiliated with the American 
Bar Association. The National Judicial College offers workshops and seminars for the orientation and 
continuing legal education of both trial and appellate judges, but its primary focus is on providing training for 
trial judges. The College conducts one- to four-week courses at its location on the campus of the University of 
Nevada, as well as at several other locations in the United States. Each year about 1,800 judges attend courses 
offered by the college. 

Another private organkation, the Amencan * J u d i c a ~  Society, conducts national and regional 
cod' and seminars for judges on judicial conduct and ethics, as well as on matters regarding sound 
judicial tion. The Society was founded in 1913, and is dedicated to improving the administration of 
justice. In 1977, the Society established the Center for Judicial Conduct Organizations, which became a 
research and educational center in the field of judicial ethics. In recent years, the Center has stressed 
educational programs for judges concerning the Code of Judicial Conduct and other professional or ethical 
rules that pertain to the judiciary. 

. 

Additionally, many states have established offices or centers to provide training and education for 
their own judges.'" The first of these to be created was the California Center for Judicial Education and 
Research, which is located in Berkeley, Calif~rnia.'~ Almost all  states now have judicial education offices or 
centers, which are usually under the aegis of the state supreme COuTt These organizations often sponsor 
orientation programs for new judges that typically consist of two- or tbree-day training sessions conducted by 
-judges and, at times, professors or lawyers. They also usually sponsor two- or three-day annual 
judicial coderences , which are typically conducted by experienced judges, professors, and lawyers. 

More and more states are making continuing legal education mandatory for judges. Accordingly, 
they will either require attendance at their own orientation programs or annual conferences, or they will 
require that judges attend a minimum number of hours at .some other educational program. An increasing 
number of states also are making funds available for individual judges to be able to attend conferences and 
educational sessions wherever they maybe held. 

Almost all of the educational programs for judges, in both the federal and state systems, provide 
training and education about both substantive legal subjects, and about procedural or administrative matters 
relative to the judicial function. That is, they will teach judges about substantive topics, such as torts or 
constitutional law, as well as teaching about procedural or administrative matters, such as management of 
caseloads and the rules of evidence or procedure. Some of the programs also offer sessions concerning the 
Code of Judicial Conduct and the ethical standards that pertain to judges in the United States. A few of the 
programs also cover philosophic subjects about the judicial function. There are even some specialized 
programs available where judges study works of literature and relate them to the judicial function. 

It is necessary for both new and experienced judges to study substantive legal topics, such as torts or 
CoIlStitutonal law, for two reasons. First, it is important to keep abreast of recent developments in the law, 
and secondly, it is needed to master areas of the law in which they have little or no experience. The judge who 
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has spent most of his or her previous career as a lawyer may have little, or virtually no knowledge of many 
legal matters which will have to be faoed as a judge. A former corporate attorney, for example, may know 
very little about constitutional law, while a former prosecutor or public defender may know very little about 
patent and copyright law. Thus, there is a need - and a continuing one at that - on the part of judges to learn 
about substantrv . e legal topics. Obviously, judges also need training and education about procedural and 
adminisbative matters. While judges can be expected to have studied the rules of evidence, civil procedure, 
and criminal procedure as students in law school, they may have had little practical experience with those 
matters in their years as attorneys. And the vast majority of persons appointed or elected to be judges have not 
previously studied judicial administration or judicial ethics. So, there is a strong need to teach these subjects 
as part of judicial education programs. 

F. Judicial Impartiality 

In granting judges independence, it is extremely important that their judicial authority be exercised in 
an hpartbl manner. Judicial independence brings with it the responslaility to administer the law impartially. 
Judicial impartiality is a fundamental compozbent ofjustice. Judges are expected to be impartial arbiters so 
that legal disputes are decided according to the law, free from the influence of bias or prejudice, or politid 
pressure. The principle of judicial impartiatity is dictated by statutory and common law, is required by the 
Code of Judicial Conduct, and is essential to due process of law. 

The Code of Judicial Conduct requires a judge to be disqualified from presiding over any proceding 
in which the judge's impartiality might reasonably be questioned. This means that judges are disqualified 
from presiding over cases not only when they are in fict partial to one side or the other, but also when there is 
an appearance of partiality to the reasonable obsemr. Hence, judges are expected to avoid not only actual 
partiality, but the appearance of it as well, because the appearance of a judge who is not impartial diminishes 
public confidence in the judiciary, and degrades the justice system. 

Moreover, the Code of Judicial Conduct prohibits judges from engaging in exparte - that is, one- 
sided - conversations, because to do so might taint the ability of a judge to remain impartial. A one-sided 
amversation can give an unfair advantage to one of the parties in litigation, and has much potential to impair 
judicial impartiality. Hence, ex porte conversations by judges are strictly prohibited by the Code. 

The principle of impartiality calls for the law to be applied by judges without personal bias or 
prejudice toward individuals. Judges should extend the law d o r m l y  and Consistently to all  persons. In other 
words, judicial impartiality should be akin to equal protection of the law. Judges should apply the law equally 
or impaaially to all persons. This principle is violated when a judge has a personal bias or prejudice 
amcaning one of the parties in a contn>versy. A feeling of ill will or, conversely, favoritism toward one of the 
parties is improper, and indicates that a judge does not possess the requisite degree of impartiality to decide a 
case fairly. 

Certain kinds of bias are immpatible with the judicial function and are unacceptable in judges. 
Clearly, racial bias should play no part in the judicial temperament. In the vast majority of situations that 
come before judges, race is an irrelevant consideration that has nothing to do with the matter at hand. Racial 
bias is often based upon misguided stereotypicai thinking about groups of people. Racial bias is demeaning 
and offensive to the individuals to whom it is directed. It denies equal protection of the law, and simply bas no 
placeinthejudicialprocess. 

Similarly, gender bias, and bias based on ethnic or religious background, is inappropriate for a judge 
and should be excluded from the judicial process. In fact, bias against any class of persons may be 
incompatitle with the judicial function, because class bias incorrectly ascribes the attributes of a group of 
people to individual members of the goup. Where a judge has a predilection against a class of persons, it may 
operate to improperly predetermine the outcome of individual cases, and deny a litigant the right to have his or 
her case decided on the basis of the evidence presented at trial. Thus, the 1990 Code of Judicial Conduct 
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expressly prohibits judges in the performance of their duties from manifesting bias or prejudice based on race, 
sex, religion, natiod origin, disability, age, s e d  orientation or socioeconomic status.'51 

Judicial impartiality may also be lacking if a judge has a personal relationship with an attorney or 
party in a lawsuit over which the judge is presiding. Under the Code of Judicial conduct, judges are 
disqualified from presiding over cases if an attorney or paxty in the case is a close relative of the judge. 
Similarly, judges are disqualified from presiding over cases where a close personal friend is an attorney or 
partytothecase. Inthesecircumstances the judge may UnEZirly favor the relative or friend, and even if the 
judge is able to put aside his or her feelings of favoritism, the appearance of it may still be present. In either 
case - actual favoritism or the appearan= of it - disqualification of the judge is required. 

A judge, however, is only disqdified from presiding over a case on account of bias or prejudice 
when it is personal. That is, bias or prejudice does not refer to the attitude a judge may hold about the subject 
matter of a lawsuit. That a judge has a general opinion about a legal or social matter that relates to the case 
Wore him or her does not disquahij theflge from presiding over the lawsuit. Despite earlier fictions to the 
contrary, it is now understood that judges are not devoid of opinions when they hear and decide cases. Judges 
do have beliefs and values, which cannot be magically shed upon taking the bench. The fact that a judge may 
have publicly expressed views about a particular matter prior to its arising in court should not automatically 
call for the judge's rem& from a case. So long as the judge can keep an open mind and does not 
predetermine the result in a case, any opinions the judge may have about the legal or social issues in the case 
should not be considered disqualifying. 

On the other hand, personal bias or prejudice on the part of a judge is improper and should not be 
tolerated. Antagonism or favoritism directed personally at a party by a judge indicates that the judge does not 
ha% the requisite degree of impartiality to decide a case fairly. Animosity or irrational bias are clear signs of 
improper partiality that disqualify ajudge from presiding over a case. 

Similarly, a judge is disqualified from presiding over cases which might have an impact upon the 
judge's financial or property interests. It is well settled that a judge may not preside over any case in which he 
M she has a financial or property interest that could be affected by the outcome of the case. For example, a 
judge is disqualified from presiding over a case if one of the parties in the case is a company in which the 
judge owns stock. Even if the amount of stock owned by the judge is small, disqualification should be 
required, because the judge might be predisposed to rule in a way that would favor the judge's own financial 
interest. 

In addition, a judge is disqualified from presiding over any case where the judge has prior personal 
howledge ofevidenby facts concerning the case. In the American legal system, facts are to be determined 
on the basis of evidence presented in court within the adversuy process, so that each side has the opportunity 
to present its version ofthe Ebcts (subject, of oourse, to the bounds of honesty). Prior personal knowledge of 
facts may cause ajudge to predetermine a case, or evaluate Eacts on a one-sided basis, which precludes the 
m o r  defenQnt from having an equal opportunity to present their view of the facts. Even in cases where 
the jury and not the judge sits as the finder of faq the judge should not possess prior knowledge concerning 
the fkts of a case, because that knowledge could unfairly influence the judge's rulings and other actions in the 
case. Where a judge sits as f&ct-finder, there is all the more reason to prohibit his or her prior knowledge of 
fachralma#ersaboutthecase. 

G. Judicial Integrity 

In pmthg judges independence, it is also extremely important that their judicial authority be 
exercised with the utmost degree of propriety. The code of Judicial Conduct states that judges shall avoid not 
only impropriety, but also the appearawe of impropriety in all of their activities. This proscription applies to 
M-theknch conduct as well as on-the-bench conduct. Because a judge's extrajudicial behavior may diminish 
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public confidence in the judiciary, judges should avoid impropriety and the appearance of impropriety at all 
times, whether in their official functions as judges, or in their -judicial behavior as private citizens. 
Therefore, the Code of Judicial Conduct directs that a judge shall respect and comply with the law, and shall 
act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary. 

OneaspectofthismandateistbatjudgesshouldnotlendtheprestigeofthejudicialoaCetoadvance 
the private interests of others. The judicial office was created for the purpose of administering justice; it was 
not intended to be used to support the private ventures of others. Accordingly, it is a violation of the Code of 
Judicial Conduct for a judge to attempt to use the prestige of office to do favors for friends or relatives. For 
example, it is improper for a judge to intervene before a government agency that grants licenses to ask for 
special consideration Erom the agency for a friend or relative. Similarly, it is improper for a judge to intercede 
in criminal proceedings before another judge on behalf of a friend or relative. This occurs most commonly in 
cases involving tra€fic tickets - one judge will ask another to dismiss a traflic ticket that is pending against a 
relative or friend. Occasionally, this will happen in more serious criminal prosecUtions. But whether in a 
serious case or not, it is improper for a judge to use the prestige of office in this manner, because judicial 
authority was not intended to be used to advance the purely private interests of another individual. 

It is also improper for a judge to use the prestige of office to advance his or her own private interests. 
Accordingly, in one case it was found to be a violation of the code of Judicial Conduct for a judge to assign 
cases to attorneys with whom he was formerly associated and still maintained financial ties.Is2 It is also a 
violation of the Code for a judge to use the judicial office to seek personal revenge or retribution. For instance, 
in another case it was found to be misuse of the judicial office for a judge to organize his court so as to delay 
the cases of local attorneys who had filed a grievance against the judge with the state judicial conduct 

In a particularly egregious case, a New York judge was removed from office for (among other 
things) ordering that a coffee vendor be brought before him in handcuffs, and then screaming at the vendor for 
selling “putrid” ~offee..’~ Obviously, this sort of behavior is a gross abuse of judicial authority that violates the 
Code of Judicial conduct. 

- 

Furthermore, judges are not entitled to any special favors by virtue of the office they hold. In hct, the 
Code of Judicial Conduct prohibits judges, as well as members of their family who reside in the judge’s 
household, from accepting gifts, bequests, favors, or loans unless they fall into certain exceptions. The most 
significant of these exceptions allows judges to accept gifb that are part of ordinary social hospitality. When a 
judge accepts a gift or a favor that goes beyond ordinary social hospitality, however, it creates an extremely 
negative impmion in the public eye. It appears that the judge may be ”bought” or unduly influenced. And, 
of course, the judge is accepting something to which he or she has no true entidement. 

There is an especial danger when judges accept g&s from attorneys or parties who appear before the 
judge in litigtion. Hence, it has been found to be improper for judges to accept paid vacations, car rentals, 
and other sorts of favors or gifts from attorneys. Judges may even be held responsible when employees under 
their supervision accept improper gifts or favors. Under the Code of Judicial conduct, a judge has the 
responsibility to properly supervise the court personnel under his or her direction. Failure to do so may result 
in a judge being held accOuntable for the improper behavior of employees, even if the judge was unaware of 
what the employee was doing. For example, the Texas Commission on Judicial Conduct once publicly 
admonished a justice of the Texas Supreme Court, because two of his law clerks accepted a free weekend trip 
to  as Vegas from a member ofa law firm that had severaI cases pending before the ~ourt.”’  though the 
justice had no knowledge of the trip, the commission still found that he violated the Code of Judicial Conduct 
by neglecting to properly supervise the members of his staff..’” 

”’ In re Lawnnce, 335 N.W.2d 456 (Mich 1983). 
IS3 In re Terry, 323 N.E. 192 (lnd. 1975). 

I” Inre Kilgarin, uarepa(edorder(Texas Camnissioaon Judicial Condud, June 8,1987). 
’% Id 

In re Perry, 53 AD.2d 882 (N.Y. 1976). 
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It is also obviously improper for judges to misappropriate public property or public funds. Cwrt 
property or funds should not be used by judges for personal purposes. Thus, it is a violation of the Code of 
Judicial Conduct for a judge to charge the expenses of a personal trip to the state. Though perhaps less 
serious, it is also improper for a judge to assign court personnel to perform personal tasks for the judge, 
because it amounts to a misappropriation of court personnel that compromises the integrity of the judiciary. 
There barn also been several instances when judges have required prisoners to pedorm personal tasks for 
them, such as having prisoners paint the judge's home or work on his farm. This is also an impropriety that 
violates the Code of Judicial Conduct. There was even one case where the chief justice of a state supreme 
court required his secretary, as a condition of employment, to baby-sit for his child. This, too, was found to 
violate the Code of Judicial Conduct. 

In addition, the code prohibits judges from belonging to any organization that practices invidious 
dmnmmtbn on the basis of race, sex, religion, or national origin. Membership in such an organization can 
create the appearance of impropriety, and thereby erode public confidence in the integrity and impartiality of 
&judiciary. Along similar lines, several courts have ruled that it is improper for a judge to associate with 
criminals, because to do so brings the judicial a c e  into serious disrepute. Thus, on several d o n s  it has 
been found to be a violation of the code of Judicial Conduct for judges to socialize with criminals. Under the 
Code, judges are required to act at all times in a manner that promotes public confidence in the integity of the 
judiciary. Therefore, the Code expressly states that judges shall avoid impropriety and the appeannce of 
impropriety in all of their activities. 

. . .  

. 

IV. CONCLUSION 

Judicial independence is critical to the maintenance of the rule of law. An independent judiciary 
provides a balance and check upon the authority of the other branches of government, and thereby prevents 
aMrary govemment action. Whether elected or appointed, judges need to possess a certain degree of 
iradependence in order to foster the rule of law. Judicial independence may be achieved by granting judges 
immunity from civil liability and protecting their t e rn  in office, by providing that they may not be removed 
from office or othemue penalized on account ofthe decisions that they make. 

There is, however, a corollary to judicial independence, namely judicial responsibility. If judges are 
to be granted independence, it is critical that they exercise their authority with competence, impartdity, and 
integrity. Judicial indejendence can operate properly only when judges are learned in the law and comport 
themselves with integrity and imparthlity. The law must be administered professionally and -y, with 
equality for all persons. Judges must avoid even the appearance of impropriety, as well as actual impropriety. 
Judges are important public officials who exercise a great deal of authority over individuals. As such, they are 
guatdians dthe public's trust. They must be granted independence to fulfill their responsibility of enforcing 
the law, but that independence must be tempered with the highest degree of impartiality and integrity. Public 
support ofthe judichy is essential, and that support is only possible when members of the judiciary maintain 
an exacting standard ofimpartiality and integrity. 

While judicial independence should be respected and protected, that is not to say that the judiciary 
should be entirely free from accountability. In the United States, judicial independence is maintained by 
granting judges tenure in office and immunity from civil liability. Judicial accountability, however, is 
effectuated by state judicial conduct commissions and federal judicial councils that enforce the standards 
mandated in the code of Judicial conduct At the same time, egregious judicial behavior, such as corruption, 
may be dealt with through the criminal process or through impeachment by the legislature. In this way, 
judicial impartiality and integrity are upheld without compromising judicial independence. The goal is to 
foster an independent judiciary that will protect the rule of law, but a judiciary that is learned in the law, 
impartial, and honorable. 
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ADDRESS 
Frances Khan Z e d s 7  

TBe Rule of Law and Judicial Independence 

Almost eight hundred years ago, in 1215, an English king signed the Magna Carta, committing the 
sovereign to be limited by the law. This was the first and most important step in establishing the Rule of Law, 
which dictates that no one is above the law, and tha& aU are to be equal under the law. At a more basic level, 
the Rule of Law makes it possible for the public to know in advance what behavior is acceptable, and what is 
punishable. In other words, the people are no longer to be subject to the whims or arbitrary decisions of the 
ruler. 

The Rule of Law is an essential ingredient in a democratic society. For those fkom developing 
nations, it is also worth noting that the predictability provided by the RuIe of Law is most attractive to capital 
investment. 

In operation, the Rule of Law is dependent on the essential ingredient of judicial independence, to 
insure that in individual cases it is the law (dong with the facts) that will be determinative of the outcome. It 
is one thing for political leaders to commit themselves to the Rule of Law in principle, but quite another to 
insure that they are willing to be constrained by the law. An independent judiciary is designed to insure that 
the Rule of Law operates not only in theory, but in practice as well. 

In reality both the Rule of Law and judicial independence are destined to be works in progress. Using 
the United States as my example, I want to address the following questions: 

0 

0 

How can we develop institutions and mechanisms that will enhance judicial independence so that 
it wil l  contribute to the Rule of Law? and, 
How can that be accomplished without the judges themselves becoming arbitrary rulers? 

The United States provides a particularly complex example, because in reality we have fiftyae quite 
distinct legal systems: the federal judiciary and the judiciaries of each of the fiffy states. On the other hand, 
using the U.S. and its multiple jurisdictions illustrates that there are varying approaches to the same ends. 

The United States Constitution, ratified just over two hundred years ago (in 1787), seeks to insure 
judiciaI independence by providing lifetime appointments for fderal judges and prohibiting a diminution in 
their salaries during their tern of office. This job and salary guarantee is designed to restrict the influence of 
the political branches of government on judicial decisions; it is a way of reinforcing the point that judges are to 
reach their decisions impartiaUy, based on the law. 

A good example ofjudicial independence in this country occurred during what has come to be known 
as "Watergate." This case, which eventually lead to the only resignation of a U.S. president, involved criminal 
prosemti- alleging obstruction of justice. Tape recordings of conversations in the president's office were 
deemed by the prosecutors to be evidence essential to their case. It may not surprise you to learn that President 
Nixon resisted making the tapes available to the court, where they would become a matter of public record. 
The @dent's challenge to the trial court's right to access to the tapes eventually reached the Supreme cwrt 
of the United States. Despite the fact that president Nixon had appointed four of the nine membefs of the 
court, they ruled unanimously (with one recusal) that he was required to make the tapes available as evidence 
in the criminal trial. It is a credit to the nation's commitment to the Rule of Law that once the Supreme court 
had spoken, the matter was settled without challenge. 

'"Frances- ExeattiveVicePnsiderdandD American Judicatms Society, madethis presentation at the Tuesday luncbeon 
ofthe JRTII. It may be repnQLced and dishibuted fanon profit educationat purposes Points ofview e- hereia do not W y  
represent the official position a policies of U S ,  NCSC, USAID or IDB. 
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Consistent with my theme that the Rule of Law and judicial independence are works in progress, let 
me assure you that neither defkrerace to the Supreme Court, nor commitment to the Law, is always clear, a 
point that I wil l  return to later. 

Enhancing Judicial Independence 

If government leaders - executive, legislatk, and judicial - argue for the benefits of judicial 
lnBependence andthe RuleofLawthentky musttruly seek to insure it. For in a democratic Society, the Rule 
of Law ultimately depends on the people’s grant of legitimacy, and this can be diminished when laws, though 
written by the representatives of the majority, have an anti-majoritarian result in application. Thus, judges 
who follow the law as it is written may find themsehes under attack for not following the momentary will of 
the people (which at a particular time may be quite Merent from that which motivated the relevant 
legislation). In fact, tension between the judicial branch and the executive and legislative branches is 
inevitable, for the political branches are inclined to si& with the momentary will of the people, even if it is 
contrary to the law. In fact, early in our history, the first attempt to impeach a federal judge (he was not 
actually convicted) is now thought to have been a politically motivated effort that reflected dissatisfaction with 
judicial decisions. 

A more recent example, and one of my favorites, comes from the state of Arkansas, home to our 
current president. The case involved the death of a child at the hands of his father. The father was convicted 
of first degree murder and sentenced to forty years in prison. On appeal, the Arkansas Supreme Court 
revefsed the decision of the trial court, to the outrage of the public, the politicians, and the press. As stated in 
the opinion, first degree murder as defhed by the legislatively drawn statute required premeditation, that is, 
the act was planned ahead of time. Since there was no evidence that the father had planned to kill the child, 
the court reasoned that the statute did not allow them to sustain the decision of the lower court. To do so 
would have been a violation of the Rule of Law. The court sustained a conviction of murder in the second 
degree (without premeditation), and reduced the sentence to the 20 years provided by statute for that offense. 
(The statute was subsequently amended to provide that a future case with the same facts would now require a 
different decision by the court). 

While that is perhaps an extreme example, judges are regularly faced with making decisions for 
which the law dictates one result, and public emotions demand another. This is part of the discomfort of being 
an independent judge. 

Actual corruption of judicial independence runs along a continuum: from the direct purchase of 
desired decisions (bniry); to favoritism of those responsible for the judge obtaining and retaining judicial 
office (making the mechanism for selecting judges very important); to extremist ideology (that prevents 
impartial decisions based on the law); to bias against particular groups (that diminishes equality under the 
law); to conflicts of interest, both personal and financial. This compendium of various inappropriate 
influences on judicial decision-making cannot be eliminated by simple or easy solutions. 

In the United States, we attempt to deal with these problems through three different approaches 
(keeping in mind that each of these vary among our fifty+ne legal systems): 

0 criminalprosecution; 
0 

0 judicialeducation. 
codes of ethics and disciplinary enforcement mechanisms; and, 

Direct bnixy of judges to achieve a desired result in a particular case appears to be a relatively rare 
phenomenon, but it continues to exist (even enforcement of the criminal law is a work in progress). Bribe~y is 
particularly difficult to dorce because prosecution depends upon a complainant, typically a victim. Since 
neither the b n i  nor the one being b n i  is likely to file a complaint, other investigatory efforts are required. 
While accusations of b n i  may first come to a judicial discipline system (and such behavior surely violates 
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every code of judicial ethics), in the United States these cases are prosecuted in the criminal justice system 
(although if found not guilty, the case can be pursued under the less stringent evidentiary standards of the 
discipline system). 

In the 1980s, there were two system-wide bribery scandals in two American cities: Chicago and 
Philadelphia. In Chicago’s operation Greylord, as the investigation was called, more than 40 people, 
including 15 judges (and numerous lawyers and court employees), were sentenced to jail. Philadelphia had 
another bribery scandai, though not as extensive. The bad news, of course, is that two hundred years after our 
nation’s founding with a stated commitment to the Rule of Law, we are faced with the realities of corrupt 
judges. The good news, on the other hand, is that the public was outraged, and the criminal justice system 
pursued powerful public &cials to the full extent of the law. As dictated by the Rule of Law, even public 
officials are to be held to established standards of conduct. 

In reality, most corruption of the judicial system is not so blatant; it is more subtle, and we therefore 
approach it Werently. 

Judicial Ethics and Discipline 

Until 1924, a full 137 years after the adoption of the federal constitution, there was no systematic 
attention to judicial ethics in the United States. The first efforts, strangely enough, relate to baseball, our 
nalional pastime. 

The year ofthe infamous Black Sox scandal was 1919. Several members of this baseball team were 
prosecuted and convicted of taking bribes from gamblers to alter the outcome of that year’s World Series. In 
the wake of the scandal, United States District Judge Kenneshaw Mountain Landis, who enjoyed lifetime 
appointment to the federal bench, was selected to fill the newly created position of Commissioner of Baxhll. 
While his appointment was hailed as a way to insure that such scandals would not occur in the future, Judge 
Landis refused to relinquish his seat on the bench. It was this situation that provided the impetus for the 
American Bar Association to promulgate the first Canons of the Judicial Ethics. 

The Canons were stated as model behavioral goals for judges, that were to be subsequently adopted by 
the States. These aspirational statements depended upon voluntary compliance by judges, many of whom were 
committed to doing their very best. They provided standards to which judges could point and say in response 
to an inappropriate request: “I would like to help you, but the rules prohibit me from doing what you ask.” 
The standards incorporated in the Canons were designed to protect and enhance judicial independence and 
h p t k l i t y ,  and were deemed necessary if the public were to believe that they would receive fair and impartial 
justice. The issues covered included prohibitions on ex porte communications, requirements for judges to 
recuse themselves in cases involving personal or financial conflicts of interest, and the like. 

It was not until 1960, however, that the first judicial discipline body was established to actually 
enforce standards of judicial conduct. Beginning in California, every state eventually created a judicial 
conduct organization to enforce standards of judicial behavior. In 1980, even the federal judiciary adopted 
such a mechanism, although with significant differences. In every state, the judicial system body includes 
non-judges, and in almost all states they include non-lawyers. In significant contrast to the states, federal 
judicial discipline involves only judges in the decision-making process. 

In every state, the system of judicial discipline provides for alternatives to impeachment for removing 
a judge from office, and all provide for additional sanctions less onerous than removal. Both established 
ethical rules for judges to follow, and an effective discipline system to enforce them, serve to enhance judicial 
independence. First, judges are provided with a defined basis for appropriate behavior, second, the public 
receives the message that if judges violate the rules, there are consequences; and third, judges become educated 
as to what is acceptable behavior in the context of actual cases. It should be noted that none of this relates to 
legal error by judges. Legal error is a matter for appeal, not for disciplinary review. 
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But ethical codes of conduct go well beyond behavior that is obviously problematic for judges. Such 
codes reflect significant coxem with prohibiting even the appearance of impropriety. This is particularly 
imprtant, because, even the judge with a strong commitment to the highest ethical standards may not be 
Sensitive to the extent to which some behaviors, while not themselves inappropriate in principle, become 
inappropriate because they appear to be so to the public. While this may seem an excessive burden on judges, 
attention to appearances is critical to public support for the legitimacy of the judiciary’ on which judicial 
independence is so dependent. 

We continue to struggle with judicial ethics and the appearance of impropriety. One particular area 
of difliculty for judges occurs in those states that elect their judges where campaign contributions by lawyers 
who appear before the judges, and promises to voters to decide cases in particular ways, raise serious questions 
about the impartiality of thejudiciary. 

We at the American Judicature Society, a national non-profit court reform and education 
organization, continue to work to educate judges (and also court employees) about the subtleties of ethical 
conduct. Both the standards of conduct and the disciplina~~ systems around the countq continue to evolve. 
For more i n f o d o n ,  I recommend to you the work of J-ey Shaman, a senior fellow at AJS, whose detailed 
discussion of these issues has been provided to you in both Spanish and English. 

In the United States and elsewhere, the Rule of Law and Judicial Independence are works in progress. 
But be assured, that a commitment to them is critical if progress is to be made. Our civil rights movement in 
the 1960s was smx&Uy fought by appeals to the law, and the stated (if not enforced) commitment to 
equality under the law. But state judges, many of them elected by majority vote, were not responsive to these 
m. 

hstead, it was federal judges, with lifetime appointment, who lead the way in decisions that are now 
hailed as one of the great achievements of the federal judiciary. But they too were subjected to extremely 
harsh criticism, particularly in states, such as the one in which we are currently gathered, where the Southern 
Manifesto opposing a series of Supreme Court decisions was endorsed by a wide range of prominent elected 
officialsy and where roadside billboards called for the impeachment of Chief Justice Earl Warren. 

And just recently, a decision by a federal district judge to exclude evidence in a drug case generated 
verbal attacks by politicians of both parties. Even the president of the United States suggested that the judge 
might consider resigning, and the presidential candidate of the other majority political party suggested that 
impeachment might be appropriate. 

Thus, in the abstract, we want an independent judi&ary and the Rule of Law that it sustains, but when 
it produces an undesirable result, it is the judge that is frequently the focus of attack. This reflects an ongoing, 
but healthy tension between an independent judiciary and the political branches of government. 

Despite these continuing ~ccurrences, we have made considerable progress since our nation’s 
founding. Earlier I made reference to the case involving president Nixon’s audiotapes. It is mtainly 
questionable whether Thomas Jefferson, who spent a good many years here in Williamsburg, as both student 
and legislatory would have been so deferential to the Supreme court of the United States. But times have 
changed since the days of JeEerson, and it is a measure of our more than 200 years of working at democracy 
that deference to &he Rule of Law has been susbined. 

We wish you well on your journey to enhance the Rule of Law in your countries. The journey is not 
an easy oney but the benefits are well worth the &or& 
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COMMENTARY 

The judiciary should “represent the best” of society, and the function of administrating 
justice should be under public scrutiny. 

While there was unanimity on these issues, there were deep divisions on the feasibility 
and advisability of developing ethical codes of conduct and mechanisms for training and 
enforcement. 

For some, ethical conduct is a vocation -- “you either get or don’t, but cannot be 
taught,” and “conduct unbecoming to a judge” is impossible to define in detail. They claim 
that, when such definitions are attempted, instances of unethical conduct -- not covered by the 
ethical code - will d a c e ,  and further confuse the issues. 

For others, such mechanisms help make ethical conduct explicit, sensitize court 
officials (judges and administration personnel) to the issue, and broaden horizons. In 
countries where these provisions exist, mechanisms vary, such as bar associations and 
Supreme Courts. Penalties and enforcement processes also vary. Many viewed ethical 
standards for the judiciary and court personnel as consistent with, and related to, ethical 
considerations that apply to the entire public sector. They also argued that these codes are 
usefid instruments to invoke when combating pressure, and, when they do not exist, they 
should be created. 

Finally, concerns were expressed about the role of the media. Throughout the 
hemisphere, the judiciary is excoriated when it renders a decision consistent with the law, but 
unpopular. Reactions from the media “contaminate” the system, by suggesting that the judge 
acted inappropriately. The existence of ethical codes of conduct is usefbl, then, to help claritjl 
such issues and controversies. 
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ADDRESSES 



OPENING ADDRESS 
The Honorable Mark L. schneider's8 

Ladies and Gentlemen: 

USAID, with the Inter-American Development Bank, and the National Center for State Courts, is 
pleased to welcome you to th is  second coderence on "Judicial Reform and Rule of Law in Latin America and 
theCaribbean." 

The two years since the first conference here in Williamsburg have seen a broadening understanding 
throughout our hemisphere of the finlamental role of legal reform and the rule of law in stabilizing 
democracy. 

USAID has been promoting this movement for many years, and we are proud to have had the 
opportunity to work with many of you as individuals, as government officials, and as leaders of non- 
governmental entities. 

John Adams, who would become the second president of the United States, in the days before our 
American Revolution, put the importance of the rule of law in clear, simple terms, when he said that there 
must be a "government of laws, not of men." It was the good fortune of the United States to be born with this 
principle enshrined - to have fought a war of independence to put this principle into practice. 

Your presence here, and the legal reforms which you have supported in the region, are evidence that 
OUT entire hemisphere is moving to embrace this great principle. 

There is no longer any serious disagreement about the centrality of the rule of law or the obligations 
of states to protect the legal rights for their citizens, or the legitimate concern of the international community 
for the protection of human rights. This consensus is reflected in the Universal Declaration of Human Rights, 
the International Covenant on Civil and Political Rights, and the American Convention on Human Rights. 

More recently, 34 elected heads of state declared in the Plan of Action, adopted at the Summit of the 
Americas in Miami, "There must also be universal access to justice and effective means to enforce basic rights. 
A democracy is judged by the rights enjoyed by its least influential members." 

Concern for the rule of law has increased tremendously in recent years. Not only are the traditional 
non-governmental groups which monitor human rights involved, but so too are govenunents and multilateral 
organizations - as demonstrated by our co-host here, the IDB. 

The 1980s and 90s have brought not only a return to democratic elections, but also the recognition 
that an essential foundation of democracy is the rule of law. Efforts to improve the rule of law are underway 
throughout the hemisphere - codes are being reformed, methods for selecting judges changed, access to justice 
increased, and more transparent court procedures. 

Colombia and Guatemala have introduced sweeping changes in their criminal procedure codes, and 
in their criminal justice system. Bolivia, Honduras, Peru, and Chile are in the process of modernizing their 
criminal procedure codes. Bolivia and Honduras have recently introduced the office of the Public Ministry 
into their criminal justice system for the first time in their histories. Chile is currently considering doing the 
same. 
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Honduras has deweloped a civilian investigative unit, for the first time in its history separating 
civilian police investigations from the military. Bolivia has developed an office of the Public Defender, which 
is supported as part of the Minisby of Justice. Argentina, Uruguay, Guatemala, and Colombia have all 
introduced oral process into their court proceedings. Costa Rica is introducing innovative &or& in the area of 
alternative dispute resolution. Argentina and Uruguay have introduced alternative dispute resolution 
mechanisms with broad reach and applicability. 

These are the kinds ofjustice sector r e f o m  USAID has been assisting. We began by helping law 
schools in developing countries improve the training of lawyen. Later USAID programs focused on making 
legal services accessiile to the poor through legal aid Projects. More recent programs, and those most relevant 
to this conference, focus on strengthening the system of justice - ef€iciency of the court system; training for 
judges, prosecutors and police; developing public defender systems; and efforts to improve court 
-On. 

. .  

In the last 10 years, the Latin American and -&bean Bureau of USAID has committed more than 
$200 million to j d c e  sector projects. Every country in the region, with the exceptions of Surinam and Cuba, 
has participated in projects which have ranged from $55,000 for a judicial exchange program in Mexico, to a 
$36 million, six-year project with Colombia, to support a multidimensional restructun 'ng ofthe Colombian . justice system. 

To summark a few of USAID's projects in the hemisphere: 

0 Bolivia - USAID has been working with the Government of Bolivia since 1992 to develop 1) 
judicial efficiency and accountability through a modernized judicial sttucture and &dent case 
pra'.essing; 2) effective criminal prosecUtion and investigation capability of prosecutors, police, 
and judges through training programs; 3) a functional public defender's office which has handled 
22,730 cases Since 1992. 

0 Guatemala - USAD has developed a major project, working with the Public Ministry, Supreme 
court, and the universities, to support the implementation of the new Guatemalan criminal 
procedurecode. 

0 El Salvador - USAlD assistance supports Salvadoran &orb to accelerate and deepen El 
Salvador's judicial reform process, which includes reforms to the criminal procedure code, 
criminal code, criminal sentencing, and administrative procedures; training for judges, public 
Menders, and prosecutors; a public education program; curriculum reform in law schools; 
training of a civilian police force; development and distribution of legal textbooks; improved 
court administraton; and reducing criminai and civil case backlogs. 

- Haiti - USAID's assistance has focused on the development of a functional justice system. This has 
included 1) the development and training of a new 5,000 man civilian police force; 2) establishment 
of a judicial training center and training pro- for the 500+ Haitian judicial personnel including 
judges, prosecutors and justices of the' peace; 3) improvement in the administration of justice, 
including case management, case tracking, and reporting. 

USAID has learned a great deal through its years of work in the area of Rule of Law. Allow me to 
summanie some of these lessons which are set out in the 1984 USAID report on Rule of Law projects, 
entitled, "Weighing in on the Scales of Justice": 

0 

0 

e 

A strong civil society is an &ective base for launching efforts to mobilize constituencies to 
support Rule ofLaw development 
NGbbased coalitions may prove dEcult to build, but can form a strong force for legal reform. 
structural refom is the boldest and the most di%icult Rule of Law strategy to undertake. 
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0 

0 

0 

0 

0 

Introducing new structures may provide more returns than reform of older, entrenched 
institutions. 
Alternative Dispute Resolution is a low cost measure that can provide expeditious and accessible 
servicesinsett l inggri~.  
Legal advocacy represents the most promising access strategy. 
Legal system s&engthening may be a diflidt place to begin a Rule of Law program, but it is 
highly ef€ective. 
!hcce&d components of legal system strengthening strategies vary widely among countries. 

While we have learned a great deal, and while we have made some important progress, there is still 
much to do. I suggest four chaUenges to you, you who are involved daily in making the justice systems work 
in our countries. 

Firsf to make the rule of law equitable for all people, rich and poor, regardless of social position or 
stature. 

Legal institutions and legal process, which respond to the public’s demand for just and equitable 
decisions, strengthen democratic society. It must be clear that there is no double standard for the privileged on 
the one hand, and the poor on the other. The laws must be as fair for the pauper as it is for the prince. . 

Judicial officers who see their role as upholding the law and enforcing it in an equitable fashion, 
without bending to political pressure, strengthen democracy. Legislatures which pass needed code and 
statutory reform aimed at enhancing a more equitable and effective justice system strengthen democratic 
society. Non-governmental organizations which provide legal assistance, and pressure governments for 
needed legal c b g e ,  strengthen democratic society. Civilian police forces effectively enforcing the law, yet 
respectful ofhuman rights, strengthen democratic society. 

The people throughout the Americas, and certainly including my own country, must see courts and 
judicial institutionS become more equitable; they must see police and prosecutors demonstrate not only more 
&ciency, but more responsibility; they must see the law and legal rights effectively and equitably e n f o w  
they must see courts demonstrate fhirness based on each individual’s rights, not on any individual’s station. 

There must be “governments of laws, not of men” To accomplish this, institutions must be 
established to provide legal defense and legal aid; programs must exist to assist victims of crime and injustice; 
public education must educate the public not only about their rights, but of the paths for redress of grievances; 
and alternative mechanisms for addressing legal wrongs and complaints must be developed. 

The second challenge is to ensure that no citizen, whether in civilian clothes, in police uniform, or 
military dress, is above the law. Jinpunity must end. The rule of law must apply to all. 

There is a legitimate and growing demand for accountability of government officials, including 
military and pdice. Democratic countries with legitimate legal systems cannot tolerate impunity for criminal 
activity by any official, or else the public’s confidence in, and respect for, the legal system will disappear. 

The third challenge is to see that the rule of law is transparent, open to public scrutiny, and 
accountable to the public we all serve. 

There is a growing intolerance for conuption by government officials, and greater pressure for legal 
action against those involved in corruption. The actions taken by the Governments of Venezuela and Brazil 
against their former presidents are examples of increased application of the rule of law and of intolerance for 
corruption. The Summit in Miami saw the first ever hemispheric statement of concern and commitment from 
the heads of state to rid the region of corruption. 
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Throughout the region there is a growing demand for more transparency in the governing process, 
and more accountability of public officials. A clear example of transparency in the law is the increased 
number of countries requiring oral process in court proceedings, and opening these proceedings to the public. 

The demand for transparency and accountability is part and parcel of the democratic process - a 
demand for responsiveness and accountability of government. A major element in this search is a vital, free, 
and independent press, protected in its free speechby the law. 

But in the end, you who form the system of justice, you who represent the rule of law in your 
countries, you ultimately must be the guarantors of accountability. 

Finally, our challenge is to ensure that the rule of law, and the entire criminal justice system, protects 
the life and property of the average citizen, fairly and effectively. 

Violence - whatever its case - is rising to the top of national priorities in country after country, 
including here in the United States. People must have the right to walk the streets of their cities without fear. 
And an effective and fbir system of justice - from the policeman on the beat to the Supreme Court Justice on 
the bench - is absolutely essential to control that violence. 

The rule of law must be enforced, or else it becomes merely a laudatory expression of rights on a 
piece of papex. Court proceedings must be more efficient and provide speedy judicial process to the public. 
Judicial officers must be effective and diligent in their work in upholding the law. Police officers must be 
effective in enforcing the law, but effective to all people and classes. Their duty is to serve and protect the 
public, e6ectively but equitably. 

During the next few days at this conference, you will be sharing lessons learned from efforts to reform 
legal systems. There is much to learn from each other, and a great deal to share. Your work in addressing 
legal reform is vital to all countries in the Americas, for we must have viable systems of justice. I am honored 
to be part of this important conference, which addresses a topic of great importance to the consolidation of 
democracy in our hemisphere. 

Justice Felix Fmkfurter wrote, “If one man can be allowed to determine for himself what is law, 
every man can. That means first chaos, then tyranny. Legal process is an essential part of the democratic 
process.” 

During the conference, I have no doubt that your exchanges will help insure that the legal process 
wil l  become stronger, and thus also contriiute to strengthening the democratic process throughout the 
Americas. 

I wish you the best in your work here and in your own countries. 
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CLOSING ADDRESS 
Mi. CharIes C o ~ t e l l o ~ ~ ~  

Linda Caviness introduced Chuck Costello, Director of the Global Bureau of USAID. 

Thank you very much First of all, I would like to thank the National Center for State Cowts for all 
of their hard work in putting on this conference and the great job they have done for all of us. I would also 
like to thank the Inter-American Development Bank. We did a rule of law conference a few years ago, and in 
deciding to do another judicial roundtable we wexe delighted to do it together with the IDB. 

What is it that USAID set out to accomplish more than a decade ago when we started to work in this 
field? Actually, USAID had done some work in what we called “law and development“ starting in the l W s ,  
especially in Latin American, but also to some extent in Asia, based on the notion that the law and legal 
systems were elements of the economic development process. We had some successes and some failures, but 
<HU activity in that field trailed off, and we did not do much after the 1960s. 

But we reengaged and began to work heavily in this area, of what we would now call “rule of law“ 
programs, at the beginning of the 1980s. Most of this work began in the Latin American region, although by 
the end of the 1980s we also became heavily involved in Eastern Europe and the countries of the former Saviet 
Union. We have been engaged, but to a lesser extent, in both Africa and Asia. 

* 

But I think we came at it from a different point of view. At least in the initial work we did, it wasn’t 
looked at so much as being part of the process of economic development, but was seen more from the 
perspective of human rights and democracy. It was very closely linked to the process of what we call the 
“opening to democracy,” or in Spanish la apertura democrbtica, and the understanding that the search for 
&mocracy, constitutional government, and protection of human rights was dependent on a strong rule of law 
and judicial reform. Legal regimes had not succeeded in protecting the rights of citizens or preventing abuses 
by governments against their citizens, so we began to work more broadly in the area of democratic 
development. 

It’s for that reason that the center I direct at AID is called the Center for Democracy and Governance, 
because we are working not only in rule of law, but also in elections and political process; strengthening of 
civil societies; and programs of governance, including decentralization, transparency and accountability. It 
was a conviction that in trying to promote democratic development as part of the overall development process, 
you couldn’t limit democracy just to elections, wen free and fair elections. 

If you think back 20 years within the region you would see that not only did you have many unelected 
governments holding power, that is to say gobiernos de facto or military governments, you had a practice of 
fraudulent elections in many countries. USAID worked a lot with countries in the region in strengthening the 
electoral process, working with election commissions, civic education, and similar programs, but it became 
clear that it wasn’t enough simply to see military governments replaced by elected civilian governments. That 
didn’t necessarily guarantee democracy; democracy requires much more. If you sought to strengthen a process 
in which people have a chance to work for change peacdhlly within their systems, as an alternative to violent 
revolution, the only sure way to do that, and to offer to the people a process that protects their rights, was to 
strengthen the rule of law. 

The rule of law gives people confidem that their rights will be protected, and that disputes about 
property rights or personal rights can be resolved in a form in which people have confidence. This means 
confideflce that it will be honest, free from corruption, predictable, and within a reasonable period of time. So 

Mr. costello is the Director dthe USAID center fa Demoaaqaad Go- 
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it was the twin bases of economic development and political development needs that led us back in an 
important way to work in this field. 

I think that in typical North American fashion we said, "some things are broken, they're not working 
right, so let's get in there and help people fix them." There were problems with the judges, so we said "train 
the judges;" there were problems with court case management, so we said "buy computers." We jumped in 
with programs in a number of countries, but we failed to realize in many cases that the whole system was 
broken. You couldn't very effktkely deal with the problem simply by going after one activity here and 
another activity there. I think we discovered - and I don't mean just us, but our host countries' counterparts 
as well - that in order to deal with a problem in the entire system of justice, we needed better analysis of what 
was wrong, why things didn't work, and how the pieces fit together. We needed to develop judicial reform 
strategies. 

Nonetheless, in the early stages we continued to look at it as a technical problem that would have 
technical solutions. If something was not working you bring in the experts to look at it, write up 
recommendations, implement the recommendations, and everything will be OK. We looked at it too much as 
a problem of management dorm for the judicial sector, that if you'd just apply modem management science 
to something that wasn't working, you could make it work. 

We discovered in time, working with OUT partners, that what was really necessary was a combination 
of good technical skills, with the building of political will on the part of governments, and within civil 
societies, to press for change, to insist, in a democratic fashion, that the system change and begin to serve the 
people in the way it was designed. 

By way of substantive improvements, we saw the introduction of oral procedure, a new procedural 
system in criminal justice. It makes the process of justice one of face to face contact between the experts in the 
system, the judges and the lawyers, and the people who are parties to disputes. We tried to make that public so 
that the people can see what is said in a trial, they can listen, they can judge in the same way that a judge or a 
juzy does whether people are telling the truth or lying, whether the judge in a case is giving a fair hearing to 
both parties. Also, we saw the introduction of the adversary system, el sistema acusatorio, in which the 
proseartors play a stranger role in pressing criminal casa in place of the old inquisitorial system. We also 
worked on alternative dispute resolution, not only as a method to reduce congestion in the court system or to 
reduce costs, but also as an effort to recognize a democratic principle of greater popular participation. It 
allows ordihary citizens to feel that they themselves can participate in the justice system in the resolution of 
disputes. That is why I think so many of the surveys have shown there is greater acceptance on the part of the 
parties of agreements reached under alternative dispute resolution procedures. People don't feel that the 
wtcome has been dictated to them by a judge, but rather that they themselves have taken responsibility for 
resolution of the dispute. 

The most important struggle for dorm that we have been engaged in with our partners in the region 
is the effort to make judicial institutions independent of the political domination, not only by the executive 
branch of government, but also by political parties and powerfbl economic groups. In many of the countries of 
Latin American, certainly that is still an issue today. As they say, "for a poor man there is no justice." 
Impunity, lo impnidad, or the failure of justice systems to enforce justice .against everyone, especially 
againSt the military, is sti l l  the main complaint of citizens. We have worked a lot with our partners on 
attempts to change the method of selection of judges so they could be fieed from political influence. We've 
worked on systems of discipline so that when judges or lawyers act unethically or illegally, there are ways in 
which they can be disciplined. If we indeed are sucadid in making the justice system function better, the 
scales wil l  be tilted heavily in favor of the state, particularly against citizens who have little money to hire 
lawyers. In the interest of greater protection of human rights within systems that traditiodly have not done a 
very good job at protecting human rights, we've seen a lot of attention to initiatives to strengthen public 
Mded offices, the defensor& ptiblica. 
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One of the things we have learned in the process, and in which the countries we work with have 
increasingly come to believe, is the concept of building public support for justice reform. That is not 
something to be done just by the ministry of justice or by the supreme court. It needs and depends on public 
participation. One of the best ways to build a base of support for reform of justice systems are programs of 
popular legal education and, more broadly, programs of civic education. This is part of the strengthening of 
democratic culture. 

What has resulted from all this effort? I think we have much higher public expectations of national 
justice systems, and much more insistent demands from the public. I think we are all finding it hard to 
respond adequately to those demands, and this is Certainiy a problem in the United States as well. If you look 
back ten years, we have made a lot of progress; nonetheless, you find that people’s expectations have 
continued to rise during that period. What was good enough to satisfy them ten years ago no longer does. 
What that means is what we have to build an even stronger base of support for reform, in order to tackle the 
toughest issues, and to meet much higher public e-ons about their national justice systems. In fact, 
people indeed are beginning to believe in their rights. This is mamelous. Once citizens are convinced of their 
rights within a democracy, governments must respect those rights, because people will demand them. 

In large measure I am referring here to what we discovered to be the most critical issue that 
determines the success or Mure of judicial reform efforts: significant reform in the judicial sector will not 
happen without strong political will. Legal systems need to be conservative, in the best sense of that word, 
becausetheyReedtobenormatrv e institutional arrangements by which we maintain and transmit the public 
values of our Societies. But they must be systems that are adaptive, that can respond to the need for change. 
What we found is that whether you are practicing lawyers or judges, or members of judicial commissions, you 
won’t be able to achieve real reform in the judicial sector unless there is a strong political will in your country 
to make it happen. Political will has to be reflected not only at senior levels of government in the executive 
branch, but also by leadership in the legislature, and by yourselves in the judicial sector, it must also be a part 
of the platforms of political parties - it must be part of what politicians and parties promise to the people when 
they are asking for their votes, and they must then keep those promises once in office. 

The process of building support for change necessarily links us as experts with civil society, with 
human rights groups, and with business organizations, which have a strong interest in seeing a legal system 
operating in a modem and efficient way, as a support base for a modem economy. You wil l  not find a 
developed country with a strong economy and a modern private sector without a judicial sector which is not 
also modem. You need a functioning, modem justice system to support a modem economy. The two must go 
together. 

The judiciary, and many of you are judges, play a key role. As part of the fight for independence, as 
judges you must divorce yourselves from politics, or at least from party politics, even if your own nomination 
as judges is part ofthe political process driven by political parties, as it is for federal judges here in the United 
States. You must accept the responsibility that once you are on the bench, you will no longer let any of those 
party amnections affect your impartiality or independence. Of necessity, you are leaders in the process of 
legal reform, but you alone cannot do it. Human rights groups, business groups, university faculties, and other 
groups that you might n o d y  not even think about as part of the judicial reform process, such as labor 
unions or teachers groups, are all important. 

I think the Ftoundtable has shown agreement on the importance of the challenge to build democratic 
societies based on the rule of law. We at USAID remain strongly committed to working in the area of 
administration of justice. We plan to continue our financial, technical, and political support for national and 
regional reform efforts. We hope that this group can continue to be active advocates for reform in your own 
countries, and that through such conferences as this one you can give continued momentum to eEorts at the 
national level, supported by actions at the regional level. 

I trust the things we have learned here will help support a deeper, more fundamental principle, which 
is that rule of law programs, and programs to improve administration of justice, are an essential element of 
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democratic development in the Americas and elsewhere. Democratic development and good governance go 
together, you wil l  not find the true rule of law in non- ‘c societies. If you seek to strengthen the rule 
of law in your Oountries, you must also be strong supporters of democracy and democratic development. The 
two go hand in barad. True sustainable development must be built on a foundation of democratic institutions 
gwernedbytheruleoflaw. 

Thank You. 
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CLOSING ADDRESS 
The Honorable Roger Warredbo 

Good Evening. I have been in Washington D.C. for meetings with of€icials of the U.S. Department 
of Justice over the last two days, and therefore, I have not been able to join you for the entire Roundtable, but I 
know that you have had a very busy three days, and that you have worked long hours to discuss topics that are 
of utmost importance to us all as we try to improve our justice systems. 

As Ms. Caviness mentioned on Sunday evening, I sewed as a judge in the State of California for 20 
years, Wore recently taking office as President of the NCSC. 

As a former state court judge here in the U.S., I am well acquainted with the struggles that confront 
each of you. In California: 

0 We struggled to maintain ow judicial independence from encroachment by other branches of 
government in order to assure that our judicial decisions were not influenced, and did not appear 
to be influenced, by outside or political pressures, but were based wholly on the rule of law and 
the balancing of the rights and interests of the parties before the court. 

0 We struggled to obtain the resources necessary to perform our judicial functions. 

0 We struggled to remind ourselves that the murts are here to serve the people, the public - not the 
other way around. 

0 We struggled to improve our performance in order to meet the public’s rightful expectations. 

0 We struggled to run the court in an efficient, business-like manner. 

0 We struggled to eliminate bias or prejudice based upon gender, age, race, or ethnicily. 

0 And, we struggled to provide access to the poor, the illiterate, those who don’t speak our 
dominant language, English, and those who are sick or disabled. 

Even MOR I became a judge, I worked as a legal aid lawyer for the poor, for those who could not 
afford an attorney, in order to open up access to the justice system so that it might provide justice for all. 

I also know the work that must take place to come to any consensus on the role and activities of a 
judicial council, because I sewed as a member of the California Judicial council and as Chair of the Judicial 
council’s Planning commi#ee, with responsibility for developing and implementing a long-range plan for 
California‘s judicial system. I also sewed as Chair of the statewide committee of chief or presiding judges of 
California’s 200 trial courts - a Judicial council committee which had the responsibility of advising the 
Judicial council on policy matters affecting the trial courts. 

I alsoknow the work that must take place in order to manage cases and reduce delay and u n n v  
costs in your CoUTts, because I was one of those responsible for reducing delay on my court by instituting a 
delay recEuction program, in which we, the judges, took responsibility for the scheduling of court events, and 
set and adhered to time guidelines within which cases had to be concluded. 

I also know the hard work that is necessary in order to build support among groups that can help (or 
hinder) your efforts toward change. In California, coalition-building was an important part of the change 
proces~. I was active in forming and leading an organizaton in Sacramento - we called it the Sacramento 
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Criminal Justice Cabinet - which was made up of the head of evexy government agency which was a part of 
the criminal justice system (law enforcement, e$). We ultimately had our own staff and budget, and became 
the planning agency for our crimiaal justice system. 

We also built coalitions with lawyers, and led a coalition we called the Children’s Coalition, which 
included all the public and private organizations which look after the interests of children. 

And, I also know the work and the many hours of additional time that will be necessary as you 
develop your o m  ADR programs. I formed a Committee of lawyers and judges to create an ADR program in 
our court - a program which promoted mediation and negotiation, and which required the parties and lawyers 
involved in a lawsuit to consider ways to resolve the dispute other than through formal court processes. 

So, you see, there are almost 2000 judges in California, and over 30,000 state court judges in the 
United States, who are striving toward a more accessible, fhir, ami ef6cient system of justice in this country, 
just as you are. striving to improve the admi&m~ ’on ofjustice inyour countries. 

We have a lot in common, brothers and sisters around the world, as we lead our respective &or& 
towardatrulyjustsociety. 

During this joumey, it is important that we share our experiences, share our successes and our 
Ediures, share our thoughts on why we have been ,swce&d, and what we have learned €tom our failures. 
This Judicial Reform Roundtable experience is but one way to share those lessons. 

Let me take a minute to express how the National Center views its mission, and our participation in 
the work we do with our colleagues €tom abroad 

The mission of the Center is to promote justice, to promote judicial reform, and to improve the 
admlnlstratian of justice through seMce to courts. The NCSC is proud of its 25 years of seMce to the courts 
of the U.S. We are proud of our research which results in new information and knowledge about court 
problems; we are proud of our education and training for judges and court officials that results in a better 
informed profeSsow we are proud of our technical assistance to individual courts that results in greater 
ei€iciency for those courts; and we are proud of our information services that result in the sharing of lessons 
learned throughout the worldwide judicial community. Through this Judicial Roundtable, the NCSC bas 
provided a fonun for you to share ideas and information. 

, .  

It is also the mission of NCSC to promote justice and judicial reform, and to improve the 
admrntstration of justice, by actively encouraging and supporting the development of judicial and 
ndmlnlstrative leadership within court systems. Through this Roundtable we wanted to supgort the leaders of 
justice system reform around the world - those who are in a position to make a difference in their countries; 
those who will necessarily need to take risks; those who must educate others about the need for change; those 
who must and will give greatly of themselves in order for the goals of justice system reform to succeed. You 
are the leaders of reform, and we wanted to provide yoq the leaders, with a forum to discuss and debate issues 
of reform among yourselves. 

. .  

. .  

We at NCSC are proud of what you have r#-icomplished, both here at the Roundtable and at home. 
We salute you, and look forward to future collaboration with OUT Latin American and Caribbean neighbors, 
and to the expansion of OUT knowledge-sharing and leadership development activities worldwide. We have 
been very pleased to have delegates from Albania, Egypt, Nepal, Senegal, Tanzania, and ZambiajOin us at this 
Judicial Refom Roundtable. And we hope that the next Roundtable will provide even wider opportunities for 
judicial leaders from around the world to share the lessons they have learned, as we all continue to reach for a 
true sense of justice in our countries. 
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I ,  - 

As a side note, let me mention that the National Center, in partnership with another NGO, will be 
working in Egypt over the next five years, to assist the judiciary there to further develop a judicial training 
center, and to imprave the efEciency of their CoULts. 

The Center is also interested in providing assistance to the major donors in this field: the U.S. 
Agency for International Development, the Inter-American Development Bank, and the World Bank. As 
partners, the National Center and these donors can jointly develop a greater understanding of the global rule of 
law issues, and contriiute to each others' technical knowledge of justice system improvement. 

The philosophy behind this Roundtable experience - promoting justice system reform through the 
sharing of information among peers, and networking of judicial leaders - is the philosophy of the National 
Center for State Courts' International Progmu We hope it has been a usem experience for you, and that you 
take home new ideas and renewed commitment. In particular, we hope that you take home the sense that you 
have made new friends, and a sense of fellowship - of brotherhood and sisterhood, that will form the nucleus 
&a global network of support for you and others in the worldwide struggle for justice. 

"hank you for being here. 
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STEERING COMMITTEE 

NATIONAL CENTER FOR STATE COURTS 

Linda Caviness, Executive Director 
International Programs Division 

Madeleine Crohn, Project Director 
International Programs Division 

William Davis, Senior Advisor 

AGENCY FOR INTERNATIONAL DEVELOPMENT 

Roberto Figueredo, Coordinator dor Asia and the Near East 
Global Bureau 

Debra McFarland, Senior Rule of Law Advisor 
Global Bureau 

Michael Miklausic, Democracy Officer 
Center for Democracy and Governance 

Pamela Pelletreau, Consultant 
Center for Democracy and Governance 

Paul Vaky, Project Officer 
Latin American & Caribbean Bureau 

Fay Armstrong, Administration of Justice Officer 
Office of Policy, planning Coordination & Press, State Department 

INTER-AMERICAN DEVELOPMENT BANK 

Christina Biebesheimer, Attorney, State and Civil Society Unit 
Strategic Ramification and Operations Department 

Helmuth Carl, State and Civil Society Unit 
Strategic Ramification and Operations Department 

Fernando Carrillo Flores, Senior Advisor, State and Civil Society Unit 
Strategic Ramification and Operations Department 

Francisco Mejia, Economist, State and Civil Society Unit 
Strategic Ramification and Operations Department 
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SPEAKERS 

Judge Gladys h a r e 2  

Christina Biebeskimer 

Michael Miklaucic 
Hemando Paris 

Jorge Teller 
StefanoTinari 
Brian Treacy 
Paul Vaky 

Juan Enrique Vargas 
Russell Wheeler 

Fay -0% 

LinnHammergren 
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Martha Goldstein 
Michael Kent 

Patricia Michelsen 
Margaret Zandrowich 
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JUDICIAL REFORM ROUNDTABLE I1 
Williamsburg Woodlands - Cascades Meeting Center 

Williamsburg, Virginia 
May 19-22,19% 

Sponsored by the U.S. Agency for International Development (USAID) 
and the Inter-hericao Development Bank (IDB) 

in collaboration with the National Center for State Courts (NCSC) 

1400 - 1700 

lsoo - 1630 

1800 - 1930 

Registration 
cascades Foyer (Conference Center adjacent to Woodlands Hotel) 

Faculty Orientation (for reporters and facilitators ONLY) 
Comer Room (in Conference Center, Restaurant Level) 

Reception and Welcome 
National Center for State Courts 
Busses wiN pick up at Cascades Upper Lobby at 1745. and 
retumjFom NCSC beginning at 1930 

The Honorable Roger K. Warren, presidens NCSC 

Charles E. Costello, Director, Center for Democracy and 
Governance, Global Bureau, USAID 

o900 - 0945 

0945 - 1030 

1030 - 1100 
1100 - 1230 

PLENARY - Judicial Reforms and Rule of Law in Latin 
America and the Caribbean - An Overview 
cascades Room, Conference Level 

.Linda R Caviness, Executive Director, Intl. Programs, NCSC 

.The Honorable Mark L. Schneider, Assistant Administrator, Bureau 
for Latin America and the h i  USAID 

.William E. Davis, Senior Advisor, Intl. Programs, NCSC 

PART I - INSTITUTIONAL AND LEGAL REFORMS 
PLENARY -Judicial Councils 
CasCadesRooq C o n f i L e v e l  

Break 

GROUP DISCUSSION - Judicial Councils 
Group I - councii 1 Conference Level 
Group II - Council 2 Conference Level 
Group III- seminar 1 Conference Level 
Group N seminar 2 Conference Level 
Group V Corner Room lkstaurant Level 
Group VI cascades Room Conference Level 
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1230 - 1400 

1400 - 1430 

1430 - 1600 

1600 - 1630 

1630 - 1800 

1930 - 2200 

Buffet Lunch - Dutch Treat 
Group seating in North Room (adjacent to Dining Room - Restaurant 

Level) 

PLENARY . Review of Judicial Council Recommendations 

cascades Room - conference Level 
. caseflow Management 

GROUP DISCUSSION - C d o w  Management 
Group I - VI (see page 1 for room assignments) 

Break 

PLENARY - Conclusions and Recommendations 
cascades Room - Conference Lwel 

Informal Dinner - Virginia Cook-Out 
pavilion at Kingsmill Resort 
Busses will pick up at Cascades Uppr  Lobby at 1915. and 
return porn Pavilion beginning at 2200. Casual Aitire. 

o900-0930 

0930 - 1045 

PLENARY - Olrl  Proces~ 
CasCadesRwm 

GROUP DISCUSSION - Oral Process 
Group I - VI (see page 1 for room assignments) 

1045 - 1115 Break 

1115 - 1145 

1145 - 1245 

PLENARY . Review of Oral P& Recommendations . DelayReduction 
cascades Room - Conference Level 

GROUP DISCUSSION - Delay Reduction 
Group I - VI (see page 1 for room assignments) 

1245 - 1400 Buffet Lunch - Dutch Treat 
Group seating in North Room (adjacent to Dining Room, Restaurant 

Speaker: Frances Zemans, Executive Director, American Judicature 
Level) 

Society: "Ethics and the Judiciary" 
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1400- 1430 

1430 - 1600 

1600 - 1630 

1630 - 1800 

Evening 

PART II - DEVELOPING CONSTITUENCIES AND 
CREATING ACCESS 
PLENARY . M e w  of Delay Reduction Recommendations . Coalition Building 
cascades Room - Confhnce Level 

GROUP DISCUSSION - Coalition Building 
Group I - VI (see page 1 for room assignments) 

Break 

PLENARY - Conclusions and Recommendations 
Cascades Room - Conference Level 

Dinner on own 

0930 - 1045 

1045 - 1115 

1115 - 1145 

1145 - 1245 

1245 - 1400 

1400 - 1600 

1600 - 1630 

PLENARY - Alternative Dispute Resolution (ADR) 
Cascades Room - conference Level 

GROUP DISCUSSION - Alternative Dispute ResoIution 
Group I - VI (see page 1 for room assignments) 

Break 

PLENARY . Review of ADR Recommendations . Legalservices 
cascades Room - Conference Level 

GROUP DISCUSSION 
Group I - VI (see page 1 for room assignments) 

Bufkt LUNA - Dutch T w t  
Group Seating in North Room (adjacent to Dining Room - Restaurant 

Level) 

PLENARY - Conclusions and Recommendations 
Cascades Room - conference Level 

Break 
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UED I 
1630 - 1800 

1930 - 2300 

PLENARY - Judicrm Reforms and Rule of Law in Latin America 
and the Caribbean - Ned Steps 
cascades Room - conference Level . Linda R Caviness, Executive Director, Intl. Programs, NCSC 

Charles E. Costello, Director, Center for Democracy and 
Governance, Global Bureau, USAID 

William E. Davis, Senior Advisor, Intl. Programs, NCSC 

Dinner 
Wilbmsburg Lodge 
Busses will pick up at Cascades Upper Lobby at 1915, and return to 
Cascades beginning at 2300 - Business Attire 

The Honorable Roger K. Warren, President, NCSC 

Charles E. Costello, Director, Center for Democracy and 
Governance, Global Bureau, USAID 

Dr. Edmundo Jarquin, Chief, State and Civil Society Unit, 
Inter-American Development Bank 
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