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Financing Local Infrastructure
Projects Through Joint Ventures!
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The use of joint ventures as vehicles for private
participation in government infrastructure projects
has gained acceptance over the last three years
owing in large part to the successful implementation
of the Metro Manila Skyway Project, ajoint venture
between the Philippine National Construction
Corporation and various foreign companies. How-
ever, notwithstanding the precedent set by the
Skyway and other toll road projects, the private
sector remains, cautious in styucturing their transac-
tion with the government as joint ventures. Private
investors fear that the absence ofa specific legal
framework governing joint ventures will subject their
transact:ons with goveynment to potenual legal
Indeed, thf_:re,i_s no one law where the legal frame-
work for joint ventures may be found. This paper at-
tempts to construct that legal framework through a
survey of laws applicable to joint ventures, as well as
to each specific undertaking commonly. assumed by
government under joint venture contracts.

HEE T

! The authors wish to 'acknowledge"the Govemnance and Local
Democracy (GOLD) Project of the United States Agency for
International Development (USAID) fon its generous grant in
supporting this research. The views expressed in this paper are the
personal views of the authors and do'not attempt 1o portray the
official opinion of the USAID.

:Albeno C. Agra and Associates is a law firm primanly engaged in

* the practice of focal- govemnance and electoral law. It is composed of

three groups--Political and POliC’) Corporatc and Commermal and
Litigation-and Labor. ~ "+

’ARC I,a“ spaulallm in handhng corporate and special projects for
its clients in the mfrastruc{ure pm\er water and telecommunication
seclors. | :

The objective of the paper is two-fold. First, it
seeks to compile in a single document the possible
approval and other substantial and procedural
requirernents applicable to projects undertaken
through joint venture arrangements. Second, it
hopes to provide both the government and the
private sector basis for assessing the legal nisks
involved in using joint ventures as transaction struc-
tures for their projects with government. Theideas
in this paper are developed around the context of
local government infrastructure perects

This paper i1s divided into four parts. The ﬁrst part
describes the concept of a joint venture and dis-
cusses certain characteristics of a joint venture that
every investor, whether government or private, must
consider in deciding the structure of its investment.
The second part argues the existence of the authority
of local governments to enter intojoint ventures:

The third part enumerates certain restrictions on such
authority that must be observed to ensure the validity
of joint venture contracts with local governments.
The last part identifies specific undertakings usually
assumed by local governments under joint venture
contracts that may require additional approva!s or
impose additional restrictions.

I. Concept of a Joint Venture

The Supreme Court, citing Black’s Law Dictionary,
defines a joint venture as follows: “[A]n association
of persons or companies jointly undertaking some
commercial enterprise; generally all contribute assets
and share risks:- It requires a community of interest
in the performance of the subject matter, a right to
direct and govem the policy in connection therewith,
and duty, which may be altered by agreement to -
share both in profit and losses.” Kilosbayan Incor-
porated vs. Guingona Jr., 232 SCRA 110 (1994).
Three elements of a joint venture may be culled from
the above definition: -

i) acommon interest inthe performance of the
obligation and in the management of the enter-
prise;
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(i) amutual contribution of money, contractual
rights, labor, or other properties; and,

(iii) a sharing in the risks involved.

The elements of a joint venture are the same as those
of a partnership, a nominate contract and a business
form specifically governed by Articles 1767 to 1867
of Republic Act (“R.4.”) No. 386 as amended or
the Civil Code of the Philippines (the “Civil

Code ™). Because of the similarity in the elements of

. ajoint venture and a partnership, the Supreme Court

has ruled-that a joint venture is a form of partnership

i and should:thus be governed by the laws on partner-

Ship5 S }
The legal concept of ajoint venture is of
commort law origin. It hasnoprecise legal -
definttion, but it has been:generally understood

::31;t0-meansan organization formed for some * *'

v temporary purpose: (Gates v: Megargel, 266
Eed. 811 [1920]) It is in fact hardly distin-
guishable from the partnership, since their
elements are similar -— community of interest
in the'business, sharing of profits and losses,’
and a mutual right of control. (Blackner v.
McDermott, 176 F. 2d. 498, [1949];
Carboneau v. Peterson, 95 P. 2d., 1043
{1939]; Buckley v. Chadwick, 45 Cal. 2d.

183,288 P. 2d. 12289 P.2d. 242 [1955]).

i+t The main distinction cited by most opinions in- -
:common law jurisdictions is that the partner-

+i*-ship contempldtes a generatbusiness with® =

- some degree of continuity, while the joint
venture is formed for the executionof a single -

“-transaction, and is thus of a terriporary nature.
(Tufts v. Mann. 116 Cal. App. 170,2P.2d.-
500 [1931]; Harmon-v. Martin, 395 IH. 595,
71 NE 2d."74 [1947]; Gates v. Megargel 266
Fed. 811 [1920]). This observation is not
entirely accurate in this jurisdiction, since under
the Civil Code, a partnership may be particular
or umversal, and a particular partnership may
have for its object a specific undertaking. (Art.
1783, Civil Code). It would seem therefore

that under Philippine law, a joint venture is a
form of partnership and should thus be gov--
erned by the law of partnerships. The Supreme
Court has however recognized a distinction
between these two business forms, and has
held that although a corporation cannot enter
into a partnership contract, it may however
engage in a joint venture with others. (At p.

12, Tuazonv. Bolafios, 95 Phil. 906 [1954]}
{Campos and Lopez — Campos Comments,
Notes and Selected Cases, Corporation Code
1981).

Aurbachvs. Saniwares, GR No 75875 (Decem-

ber 15; 1989)

Likea paxtne'rshlp, a joint venture is fiindamentally *
contractual. As such, ajoint venture affords'the =~
parties a great degree of flexibility ifi ordering their
relations and in fixing the'conditions urider which ™
they shall operate as a business orgarization. *

As a general rule, fio special form'is required fora -
contract of partnership.” The contract may be made
orally orin writing. The only exception is where
immovable property or real rights are contributed
thereto, in which case a publi¢instrument shall be
necessary. Civil Code, Art. 1771. Under Article
1772 of'the Civil Code, every contract of partner-
ship with capital of three thousand pesos or more
must appear in a public instrument and registered
with the Securities and Exchange Commission
(SEC). However, failure to comply with the regis-
tration requirement does not affect the validity of the
contract or prevent the formation of the partnership
or joint venture. Registration has become a neces-
sity only as a practical matter because government
agencies require registration as a precondition for
issuance of business licenses.

Aj Jomt venture, asis a partnership, is endowed by
law with juridical personality separate and distinct -
from each ofthe joint venturers. As ajuridical
person, a joint venture may enter into Contracts,
acquire property of all kinds in its own name, incur
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. obligations and bring civil and criminal actions. Civi/
! Code, Art. 46. The separate juridical personality of
| ajoint venture attaches from the moment of execu-

' tion of the contract, unless there is a contrary stipula-
- tionin such contract. Civil Code, Art. 1784.

" Asabusiness relationship, a joint venture is charac-

terized by the principle of delectus personae
wherein personal attributes of each party are
deemed important consideration for the consent of
the other party to the contract. A joint ventureisa
relationship created and maintained on the basis of
trust and confidence. Accordingly, ajoint venturer
may not allow another person to take his place
without the consent of all the other parties to the
contract. Under Article 1813 ofthe Civil Code,
while a partner may convey the whole of its interest
in a partnership without causing a dissolution, the
personto whom he has assigned his interest cannot
interfere in the management or administration of the
partnership buSiness or affairs, or require any
information or account of partnership transactions,
or inspect the partnership books. The assignee is
entitled only to receive the profits to which the
assigning partner would otherwise be entitled.
Likewise, the inability of one partner to continue in
the partnership because of death, insolvency, civil
interdiction or retirement would cause a dissolution
ofthe partnership, Finally, as each partner is consid-
ered a fiduciary of the other, it has the obligation to
ngézggve theutmost good faith, faimess, honesty and
integrity in its dealings with the other with respect to
partnership affairs.

A joint venture also creates a contract of mutual
agency between the parties. Under Article 1818 of

. the Civil Code, every partner is an agent of the

partnership for the purpose of its business, and the
act of every partner, including the execution in the
partnership name of any instrument, for apparently
carrying onthe usual business of the partnership,

~ binds the partnership. Partiesto a contract of -

partnership may limit the authonty of the partners to
bind the partnership by providing for the appoint-
ment of a managing partner, Orrequiring a minimum

number of votes for transactions of the partnership.
However, contractual limitations on authority of any
partner are not binding upon third parties without
actual knowledge of such limitations. Civil Code,
Article 1818. Stated otherwise, notwithstanding
that a contract of partnership specifically denies a
partner the authority to act for the partnership,
contracts entered into by such partner with third
persons who have no actual knowledge of the lack
of authority of such partner may bind the partner-
ship. Third persons have no duty to make inquiries
as to the acting partner’s authonty.

The foregoing attributes of a joint venture should be
considered by any investor - government or private
sector alike — in deciding the appropriate structure

for its investment projects. Specifically, the tapact

of certain features of a joint venture on the commer-
cial objectives of the investor or on the requirements
of the project should be carefully considered. ... -

Perhaps one major consideration against theuse ofa .

contractual joint venture as a business vehicle is the
potential for ajoint venturer to become liable for the
obligations of the joint venture beyond the amount of
its intended investment. Under Article 1816 ofthe
Civil Code, all partners are liable pro rata withall -
their property and after all the partnership assets ...

have been exhausted for contracts entered into in the

name and for the account of the partnership. Thus,
unlike a corporate structure where stockholders, -..,
enjoy limited liability, parties in a joint venture -
contract may be held personally liable by the credi-
tors of the joint venture beyond the amount of their
investments. There are, however, ways of assimilat-
ing the limited liability feature of a corporationina
joint venture arrangement. One way isto forman
incorporated joint venture which will have all the -
legal attributes of a corporation including the limited
liability feature. Another way is for joint venturers to
individually form a single-purpose corporation
which, in tumn, enters into the joint venture contract.
Under this structure, the liability of the parties to the
joint venture contract will be limited to their invest-
ments in the single-purpose corporation.
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Investors may also find a contractual joint venture
unattractive as a vehicle for their investments be-
cause it has no inherent right of succession. The
right of succession s a legal attribute inherent in a
corporation that allows it, as a separate and distinct
juridical personality, to continue with its business
despite death or retirement of its sharcholders. As

! already discussed, the death, retirement, withdrawal,

or civil interdiction of any paitner may cause the
dissolution of a partnership. This may become an
important consideration when the parties try to get
financing for their project. Creditors will usually like
to be assured of the continued existence of the enttty
they are Iendmg to.

HOWGVGI" witle thé tight of succession is not mherent
in a’éontractual joint venture, the same may be
specifically provided for in the contract. Partners
may stipulate that tho'se who shall remain after the
withdrawal of any oné'of them shall have the right to
continue the business of the partnership.

Joht venture partaers may also address concer'n's
over the survival of 3 joint venture as a separate
_]undxcal personbyi mcorporatmg the same ’

Finally, certain investors may prefer a mofe central-
ized management of their business, which is not

“Ppossible in a contraétual joint venture because under

the law, rianagement agreements between the
partniérs are tiot necessarily binding on third persons.
A way around this limitation is to make a very =
nairow definition of the business purpose of the joint
ventire. Under the law, a partieris considéred an
agent of the partnership only for the purpose ofits
business. Another solution is t¢ form a joint venture
corporation where decision-tiakirig will be central-
ized inthe board of dlI‘eCtOI'S :

S e SO : . .
It is apparent from the above disciission that most
risks and concerns present in a contractual joint
venture may be addressed through an mcorporated
joint venture. Incorporition of the joint venture,
however, would move the vehicle from the réalm of
partnership law to theredlm of corporation law.

Certain attributes, especially those arising from the
principle of delectus personae, may be lost if the
joint venture takes the corporate form. Forinstance
Philippine corporation law requires free transferabil-
ity of shares of stock with very narrow exceptions.
Nonetheless, within these narrow exceptions, parties
in ajoint venture contract may find assurance against
indiscriminate changes in their joint venture partners.

Thus, most joint venturers forming a corporation
incorporate in their agreement and in the articles of
incorporation of the joint venture corporationa
provision which grants both parties a pre-emptive’
right over additional issuance of sharesby the'
corporation or a right of first refusal on the transfer
or sale of shares by the other party. Joint venturers
may also include in their articles of i mcorporatlon a
“piggy-back” provision. A “piggy-back”isa
provision which allows thé minority shareholder to
ride-on any intended sale of shares by the majority
shareholder by enjoining the rﬁaj ority shareholder to
buy all of its shares (who is now burdened with the
responsibility of selling all the shares to athird party)
or which prohibits the majonty shareholder from =
accepting any offer made by any third party to buy
its shares unless suchi third party also offers to buy
the shares ofthe minority on the same terms and
conditions as the offer made to'the majority share-
holder. Asmay be inferred, piggy-back provisions

. are designed to protect minority shareholders who

usually do not have enough capital to buy the shares
of the majority shareholder and, thus, prevent thém
from exercising their pre-emptive rights or rights of
first refusal.

IL Allﬂlorlty of Local Governments to Enter
" into Jomt Ventures Citie

Itusedtobe that lo'c’a] government units, suchas -
provinces, cities, municipalities and barangays, are
regarded as subordinate branches of the governiment
ofthe State. Ruperto G. Martin, Public Corpora-
tioris (1985) at 105. As meré creations 8fthe™
legislature, local govérnimenit Uiiits are said'to have -
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. very limited powers: They can exercise only such
powers as are expressly granted to them and those

. which are necessarily implied or incidental to the
 exercise thereof. City of Ozamiz v. Lumapas, GR.

No. L-30727 (July 15, 1975).

These basic precepts are under challenge. The
adoption of the 1987 Constitution, that raisesto a
constitutional right the right of provinces, cities,
municipalities, and barangays to exist as political and
territorial subdivisions of the Philippines and ex-
pressly declares local autonomy as a state policy,
has ushered a more liberal view of the scope of
power of local governments. Under the liberal view,
local governments have the authority to do any act
or to engage in any undertaking not otherwise - -
prohibited by law pursuant to the fundamental grant
oflocal autonomy and in furtherance of the general
welfare of the community. Alberto C. Agra, Local
Autonomy and Government, Ateneo Center for
Continuing Legal Education (1999) at 4-5. This
notion stands in sharp contrast 'with the centralist
view, under which local governments may exercise
only those powers expressly delegated to them and

| those necessarily nnphed therefrom d

Republic Act No. 7160, othemnse known as the

' Local Government Code of 1991 orthe LGC,

i supportsa more liberal interpretation of the powers

. oflocal governments. Section 5 ofthat law states

. that any provision on a power of alocal government
. unit shall beliberally interpreted in ts favor, and any
. fair and reasonable doubt asto the existence of such

power shall be interpreted in favor of the local

; government unit ooncerned

R

Whether under the h“oeral or centralist view of local
autonomy,-or the liberal or strict interpretation of the
powers of local governments under the LGC, local
governments have the authority to enter into joint

| ventures.

~ Section 15 of the LGC acknowledges the dual
- nature of local government units. It states that every

local government unit is a body politic and corporate

and as such shall exercise powers as a political
subdivision of the national government and as a :
corporate entity representing the inhabitants of the i
territory. As abody corporate, every local govern- |
ment unit is expressly granted the powerto enterinto
contracts and to exercise such other powers as are
granted to corporations, subject to the limitations
provided in the LGC and other laws. LGC, Sec.

22(a)(5) and (6).

The power to contract has itself been held broad
enough as to authorize local governmentsto enter

into joint ventures. Reports on the Provincial
Public Utilities Department-Provincial Electric
System Province of Bohol (June 1999) at 9 ¢ _nlng
the legal opinion of the Provincial Attorney of =
Bohol dated August 7, 1998. On the other hand,

the powers, rights and privileges of private corpora-
tions are embodiéd in the Corporation Code of the
Philippines (“Corporation Code”). Andinatleast ~
one case, the Supreme Court ruled that private
corporations may enter into joint ventures with othet
entities provided the nature of that ventureisin line
with the business authorized by its charter. JM.
Tiason & Co., Inc. v. Bolaiios, 95 Phil 106

(1954). '

The authority of local government units to enter into
joint ventures doesiot rest solely on the general
contracting authority and corporate powers of the
local government units. '

The LGC contains various provisions allowing the
local government units to tap private resourcesinthe
performance of certain governmental and proprietary
functions. Section 3 (I) ofthe LGC expressly

provides that the participation of the private seétor in
local governance, particularly in the delivery of basic
services, shall be encouraged {6 ensure the viability

of local autonomy as an alternative strategy for
sustainable development.

In Opinion No. 79, Series of 1994, the Department
of Justice (DOJ) upheld the authority of Philippine
National Construction Corporation (PNCC) to enter -
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1
mto joint ventures on the basis of a whereas clause in

the PNCC franchise which states that PNCC may
have to “tap private resources and enterprises which
will at the same time allow the government to
redirect its own resources to other infrastructure
projects.” The language used in the LGC
encouraging private sector participation in the
delivery ofbasic services is even more explicit and
provides stronger basis for the authority of locat
governments to enter into joint ventures for such

purpose.

On the other hand, Section 22(d) of the LGC
guararttees local government units “full autonomy in
the exercise of their proprietary functions and in the
management of their economiic enterprises, subject
to the limitations provided in the LGC and other
applicable laws.”. Powers whichlocal governments
exercise in their proprietary capacity are those which
are meant to promote the local necessities and-
conveniences of the communities they serve. City of
Manila v. Intermediate Appellate Court, GR. -+
No. 71159 (November 15, 1989); Toriov. -
Fontanilla, 85 SCRA 599 (1978).. On the other.
hand, the term “economic enterprises” has been
defined in Memorandum Circular No. 90-104
issued by the Department of Interior and Local
Governments (DILG) on December 3, 1990 to
prescribe policies and guidelines for the privatization
of basic' services and management of economic
enterprises as “income generating ventures of local
governments” and include public markets,
slaughterhouses, garbage collection and disposal,
water supply, road construction, repair and
maintenance, and health services, = -

The guarantee of full autonomy in the local i
governments’ exercise.of their proprietary finctions
assures local governments the flexibility to choose
the means by which they. shall discharge such -
functions, whether alone or in joint venture with the
private sector.

I e - . . .
Furthermore; Section 17.(j) empowers local - .. ..
- @ - government units, by ordinance, to sell, lease,

© resources quite apart from financing under the Build- -

encumber, or otherwise dispose of public economic
enterprises owned by them in their proprietary
capacity. A joint venture is a form of partial
privatization, with the local governments retaining
certain equity interest. Entry into joint venture
arrangements may thus be considered as part of the
larger power of local governments to sell, alienate
encumber the public economic enterprises whxch
they own in their proprietary capacuy ‘

Finally, Section 35 of the LGC expressly grants the ™
local government units the authority to enter into joint
ventures and other cooperative arrangenients with <
people’s and nongovernmental organizations for-
various purposes ranging from delivery ofbasic
services to enhancement of the economic and soclal
well- bemg ofthe people ' e

. i,
SRS ATI AT

Sec. 35. Linkages w:th People s and Non- "7

governmental Organizations.- Alocal = i

government unit may enter into joint ventures = -
and such other ¢ooperative arrangements with -
people’s and nongovernmental organizationsto
engage in the delivery of certain basic services, "~
capability-building and livelihood projects, and -

to develop local enterprises designed to

improve productivity and income, diversify * -
agriculture, spur rural industrialization, promote
ecological balance; and enhance thé economic:

and social well-being of the people. - '

Rule X111, Article 62 of the Implementing Rules and :f

Regulations of the LGC extends the application of
Section 35 ofthe LGC tojoint ventures with the
private sector in general, and clarifies that joint
venture is a scheme that may be used to tap private

Operate and Transfer scheme under Republic Act
No. 6597, as amended by Republic:Act No. 7718.
Thus: ) STLAEFE T e e

Art. 62. Role of People s Organizations,
Nongovernmental Organizations (NGOs)
and the Private Secior. - L.GUs shalf~ -+
promote the establishment and operationof:
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e

people’s organizations, NGOs and the private
sector, to make them active partners in the
pursuit of local autonomy. For this purpose,
people’s organizations, NGOs, and the private
sector shall be directly involved in the following
plans, programs, projects, or activities of the
LGUs:

@
®
©

Local special bodies;
Delivery of basic services and facilities;

Joint ventures and cooperative programs
and undertakings;

(d)
(©

Financial and other forms of assistance;
Preferential treatment for organizations -

and cooperativés of marginal fishermen;

(f) Preferential treatment for cooperatlves
development and

(g) Financing, construction, maintenance,
operation, and management of
mﬁastmcture proj ects

* The LGC contains provisions that support, in both
* broad and specific lariguage, the authority oﬂocal

governments to enter into joint ventures.
Considering the interpretation given to such
provisions by the administrative agencies of the
government, whose opinions are entitled to great
weight and respect, the existence ofthe local
goverhment’s power to enter into joint ventures, at

~ least for certain purposes, appears beyond doubt.

. [ Requirements and Restrictions Applicable

to Local Government Joint Ventures

. Ajoint venture is a coritract. Like any contract,a =

joint venture, to be valid, must have the consent of
the contracting parties, a lawful object or subject
matter, and a lawful cause or consideration. Civil
Code, Arts. 1318 and 1409.

And like any private contracting party, the
Government is given the full liberty o enter into any
stipulations, terms, or conditions, as it may deem
convenient or desirable. Civil Code. Art. 1306.
The only limitation is that such stipulations, terms,
and conditions must not violate laws, morals, go«_)d
customs, public order, or public policy. Jd The

laws that the terms of a contract must not contravene

are those which expressly declare their obligatory
character, or which are prohibitive, or which e\press
fundamental principles of justice, or which impose
essential requisites without which the contract cannot
exist. 4 Tolentino, Commentaries and
Jurisprudence on the Civil Code of the
Philippines 416 (1986). Onthe otherhand,a
contract may be said to violate morals and good
customs if the terms thereof infringe generally

accepted principles of morality which have recerved ’

some kind of social and practical confirmation. /d. ar
+418. Finally, a contract will be declared void as
against public policy if it is com;rary to law, orif i it
contravenes some established interest of society, or
is inconsistent with sound policy and good morals, or
tends clearly to undermine the security of individual
rights. Id. At 420.

A private party contracting with the Government bears
the burden of ensuring that its contract with the
Government complies with all applicable legal
requirements, whether they relate to substance, form,
or procedure. Persons dealing with the Government
and its officials and agents must take notice of their
authority and are charged with knowledge of the
limitations on their powers. Not even the doctrine of
estoppel lies to validate contracts entered into by the
Government and its officials and agentsin excess of

their atthority and contrary to prescribed conditions

and procedures. As held by the Supreme Court in
reIatron tomunicipal corporations:

The doctrine of estoppel can not be applied as
against a municipal corporation which it has no
power to make, or which it is authorized to

make only under prescribed conditions, within
prescribed limitations, or in a prescribed mode
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or manner, although the corporation has
accepted the benefits thereof and the other
party has fully performed his part of the
agreement, or has expended large sums in
preparation for performance. San Diego v.
Municipality of Naujan, 107 Phil. 118
(1960), Favis v. Municipality of Sabangan,
27 SCRA 92 (1969).

The object of this part of the paper is to enumerate
and discuss the specific requirements for validity of
local government joint ventures, as well as the
restrictions to the local governments’ authority to
enter into joint ventures. These requirements and
restrictions may be generally categorized into three
types: (1) those relating to the project; (ii) those
generally applicabie to contracts entered into by
local governments, and (iit) those arising from the
special nature of a joint venture contract.

A. Requirements and.Restrictions Relating to
the Joint Venture Project

1. Obj-ect of the Joint Venture

The authority to enter into contracts, as well as to
exercise such other powers as are granted to
corporations, is given to local government units in .
their capacity as corporations. LGC, Sec. 22, Like
any other private corporations, focal govemment
units may exercise such inherent powers only in.
furtherance of their declared objects or purposes, In
the context ofjoint ventures, this means that local
government units may form only those j Joint ventures
whose.object or purpose is in line with the object or
purpose of local government units. This principle at
once circumscribes the power of local government
units to enter.into joint:ventures, bothin respect of

the nature of'the object or the specific undertaking of

the joint venture, and the territorial coverage of the
joint venture..

(a) Nature of the Undertaking

Local government units have dual functions. First, they
serve as instrumentality of the state in carrying out the
functions of government. Second, they actas an agency
of the community in the administration of local affairs,
performing acts not strictly governmental but
proprietary or ministrant. In performing either function,
iocal government units are guided by one fundamental
objective, that is, the promotion of the general welfare
of their respective constituencies. Section 16 ofthe
LGC sets forth the breadth and scope of local
government powers as they relate to the promotion of
the general welfare:

Section 16. General Welfare. Every local
government unit shall exercise the powers
expressly granted, those necessarily implied
therefrom, as well as powers necessary,
appropriate or incidental for its efficient and
effective governance, and those whlchjare I
essential to the promotion of t;he ,genﬁ:fal1 -
welfare. Within their respective territorial
Jurisdictions, local government units shall -
ensure and support, among, oi'her thmgs the
preservation and enrichment of culture,
promote health and safety, enhance the nght of
the people to a balanced ecology, encourage

and support the development of ‘appropriate |

and self-reliant scientific and,techgolog;cal
capabilities, improve public morals, enhance
economic prosperity, and social justice,
promote full employment among their
residents, maintain peace and order, and
preserve the comfort and convenience of their
inhabitants.

Under the quoted provision, local governments may
perform just about any power that will benefit their
constituencies, including the construction and
operation of infrastructure facilities. Thus, in at least
one case, the Supreme Court ruled that the general

welfare clause authorizes local governments units to o

engage in activities not purely governmental in
character, but proprietary as well, such as the

v

b
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. operation ofa telecommunications service. Provinces, on the other hand, are empowered to

| Philippine Long Distance Telephone Company engage in various infrastructure projects, including

! vs. City of Davao, et al., G.R. No. L-23080 the following; (i) mini-hydroelectric power projects

| (October 30, 1965). for local purposes; (ii) provincial roads and bridges,

inter-municipal waterworks, drainage and sewerage,

- Inthe area of infrastructure development, the flood control and irrigation systems, reclamation ;

authority given to local govemment unitsis even projects and other infrastructure facilities intended to
explicit and specific. Section 17 ofthe LGC gives  service the needs of the residents of the provinces, |

~ the local government units both the power and (iii)) programs and projects for low cost housingand
responsibility to provide their respective communities other mass dwellings, except those funded by the
certain basic services and facilities. It authonzes Social Security System, Government Service

local government units to exercise suchpowerasis  Insurance System, and the Home Development
“necessary, appropriate or incidental” to the efficient  Mutual Fund; (iv) inter-muricipal
- and effective provision-of suchbasic servicesand - telecommunications services, subject to national
facilities. : AR policy guidelines; and (v) tourism development and
. S e promotion programs. LGC, Sec. 17(bj(3).
The basic services and facilities thatlocal - - - R

government units are expressly authorizedand ©~ - Finally, cities are given all the powers given to
required to provide vary according to theirlevel at  municipalities and provinces, and in addition, the
the hierarchy of the local governmental structure. ~  authority to provide adequate communication and

Barangays, the smallest local government units, are - transportation facilities, and support for education,
given the least powers. Inthefield of infrastructure  police, and fire services and facilities. LGC, Sec.
development, their express authority cover (1) the 17(b)(4).

maintenance of barangay roads, bridges, and water

supply facilities, (ii) the construction and operation of The enumeration of services and facilities that local
satellite or public market, where viable, and (iii)the ~ government units are authorized to provide under
provision of services and facilities related to general ~ Section 17 of the LGC is not exclusive. Thisis

hygiene and sanitation, beautification, and solid evident from Section 17 of the LGC 1tself, which
waste collection. LZGC, Sec. 17(b)(1). expressly states that local government units may
_ y - provide basic services and facilities, including, but
Munictpalities are given much broader powers, not limited to, those expressly enumerated therein. In
including the provision of the following servicesand  fact, local government units may provide any facility
- facilities: (i) solid waste disposal system or or service that may not come within the enumeration

environmental management systemand servicesor  of Section 17 ofthe LGC solong asitisof sucha’

. facilities related to general hygiene and sanitation; (ii) nature as would promote the general welfare of their
municipal roads and bridges, communal irrigation, respective constituencies. Philippine Long - -
small water impounding projects, fish ports, artesian  Distance Telephone Company vs. City of Davao,

- wells, spring development, rainwater collectors,and et al., G.R. No. L-23080 (October 30, 1965).

- water supply systems, and other infrastructure : T ’

 facilities intended primarily to service theneedsof ~ (b) Territorial Coverage “+"

- the residents of the municipality; (111) public markets,
slaughterhouses and other municipal enterprises; (iv)  Perhaps the more serious limitation affecting local

- public cemetery; and, {v) tourism facilities and other ~ government unitsrelates to the territorial reach of
tourist attractions. LGC, Sec. 17(B)(2). their powers, rather than to the nature of the

a ' activities that they are authorized to undertake. It is
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a general rule that municipal corporations cannot,
without legal authorization, exercise its powers
beyond its own corporate limits. Martin, supra at
23. Section 16 of the LGC accordingly limits the
authority of local government units to exercise
powers to promote general welfare “within their
respective termtorial jurisdictions.” Section 17 of the
LGC, on the other hand, authorizes municipalities,
provinces, and cities to build only such infrastructure
facilities as would service the needs of their
residents. Nonetheless, if a wide area coverage is
necessary for a joint venture undertaking to achieve
the desirable economies of scale, private parties may
contract with the local government units with the
widest area jurisdiction, Z.e., provinces, or they may
urge various local government units to jointly
undertake infrastructure projects. Under Section 33
ofthe LGC, local government units may, through
appropriate ordinances; group themselves,
consolidate, or coordinate their efforts, servicés, arid'
resources for purposes commonly beneficial to them.
In support of such undertakings, the local
governments units involved may, upon approval by
the sanggunian concerned after a public hearing
conducted for the purpose, contribute funds, real
estate, equipment, and other kinds of property and
appoint or assign personnel under such térms and
conditions:asimay be agreed upon by the
parhmpanng local umts through memoranda of
agreement

2 Constltutlonal L:m:tatlons
P ST .

Thegeneral welfare clause is broad encugh to

- authorize local government units to undertake, either ¢
alone or in joint venture with the private sector, any
concetvable infrastructure projects. However, local
government units should not engage in activities
adequately and competently undertaken by the
private sector. Otherwise, they will be violating the
declared policy under the 1987 Constitution of
encolwraging private initiative in economic -
development. 1987 Constitution, Art:II, Sec. 20.

3. Inclusion in the Local Development Plan

Finally, the project or activity that will be undertaken
by the joint venture between a local government unit

~ and the private sector must be included in the local

development plan of the local government unit
concerned.

Under Section 106 ofthe LGC, each local
government unit is required to draft, through the
initiative of its local development council, a
comprehensive multi-sectoral development plan,
Essentially, this plan sets the direction of social and
economic developments within the local government
unit. Local development plans oflocal government
untts are considered in the formulation of national
development plans, in order to optimize the use of
government resources and to avoid duplicationin the
use of fiscal and physical resources. LGC, Sec. =~
305. Local developfent plans also form an integral -
part'ofnational and local budgetirig process. They
are considered in'‘the formulation of budgets of
national line agencies and offices. /& Local
governments, on the other hand, are requiredto ™
formulate local budgets that “operationalize ‘"
approved local development plaiis.” 7d. Local ™"
development plans must be approved by the
sanggurians of the local government units. Local*”
development plans of component cities and
municipalities must be submitted to the provincial

~ legislative bodies for review. LGC, Sec.’56.” This -

review, however, is limited: it is meant to enstre onIy
that component cities and mumclpahtles are actmg
w1th1n the scope of thezr authonty Id

Conmdenng'the‘role oflocal development plansin -
the budget process, it is important for any project or
activity that will be undertaken by local governments
in joint venture with the private sector to be included
in such plans. Otherwise, no appropriation may be
made to fund whatever financial obligation the local
governments may assume under the joint venture.
Neither canlocal governments avail themselves of
credit facilities to fund their share in the venture,

- Under Section 296 ofthe LGC, local government
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units may create indebtedness and avail of credit
facilities to finance local infrastructure projects only
in accordance with the approved local development
plans and public investment programs.

B. Requirements and Restrictions Generally
Applicable to Local Government Contracts

1 Object of the Joint Venture

~ the govemment

Government contracts must be executed by public
officials with the proper authority to do so. Since
government like any other corporation is an artificial
person,; it can only act or bind itselfthrough its duly
authorized agents. Under the'rules on agency, an
agent who acts beyond the scope of his or her

authority shall not bind the principal. Public officials,

therefore; who entérinto govemment contracts
without the requisite authonty to do so do not bmd

S L P

For locét ; govemments the reIevant contractmg
authority is found iri Section 51 of the Administrative
Code 0f1987. It reads: "Contracis executed in
behalfof the pohncal subdivisions and corporate
agencies or instrumentalities shall be approved by
their respective governing boards or councils and
executed by thelr respectlve executlve heads

The cliféf executive of 4 bm‘mrgay is the pwzong '

barangay, ofthe mummpality ‘the mu;mcxpal mayor, i

' " ‘ordinance. Certain types of contract, however,

" ‘require authorization from local legislative bodies in
_the form of an ordinance. One such type of contract
*is a contract for the sale, lease, encumbrance or

the city, the city mayor! and of thé p provmce the "
provincial governor. The authonty ofthése local *
chief executives to negotiate, enter 1nto and sign vall’
bonds, contracts and obligations in | BehalF Of their”

respective local government units is expressiy stated”
in the enumeration of their specnﬁc powers sunder the ™
LGC. See LGC, Sect:ons 389 (Z) 444 ( WQ 4.')3 ‘

- (vi); 463 (vi).

2. General Review and Approval Process

- A governiment contratt is not peitfected until such

@ |

contract has passed the ap'pr'dp'r’iéte review and
approval process prescribed by law and other

relevant rules and regulations. The review and
approval process generally required for all types of
contracts entered into by local governments is '
described below.

(a) Sanggunian Approval

In general, all contracts entered into by local govern-

ment units require the approval of their respective
semggunians. Pursuant to Section 51 of the
Administrative Code of 1987, contracts executed in
behalf of political subdivisions require the approval
of their respective governing boards or councils.
Specifically, Section 22 (c) of the LGC states that
unless otherwise provided therein, no contract may
be entered into by the local chief executive without
prior authorization of the sanggunian concerned.

Thus, it has been ruled by'the DILGinone oplmon -

!

that council authorization is a condition precedent to ™

‘the validity of the contract ofalocal government umt

DILG Opinion No 1 56-1 993 “Under the LGC the
. governing board or council for the barangay is the

sanggunian barangay; forthe mumcnpahty,

sanggunian bayam; for the city, the sanggunian '

panialawigan.

- panglungsod, and for the province, the swrggmnan _

As a general rule, no specific form of sanggunian
approval is required for local government contracts.

Hence, in giving such approval, the local councils
may proceed either by way of a resolution or

other disposmon of public economic enterpnses ‘
owned bylocal government units in their proI.metar‘,r
capacity. LGS, Sec. 17 (). Itis common for local

govemment units to contribute infrastructure facilities |

they own in their proprietary capacity in exchange
for a share in the j joint venture entity. If such disposi-
tion is embodied in the joint venture contract, the
sanggunian authorization for the contract must be in
the form of an ordinance.
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(b) Posting Requirement

It must also be noted that Section 22 (¢} of the LGC
requires the posting of a legible copy of the contract
at a conspicuous place in the provincial capitol or the
city, municipal, or darangay hall. The apparent
intent of this posting requirement is to ensure trans-
parency in the affairs of the local government.

{c) Reviet_v by Higher Sanggunian

Barangay ordinances must be submitted to the city
and/or municipal councils for review. LGC, Sec.
57(a). The review power of cities and municipalities
is hrmted to ensuring that the barangay ordinance is..
not 1ncon51stent with laws and ordinances,, Ad.

_ Except for ordmances and resolutlons approvmg the
developrnent plans and pubhc mvestment programs .,
formulated by the mty or mummpa,l deveIoPment
councﬂs and those authonmng annual or supplemen-
tal z appropnattons ordinances enacted by the
sanggumang pangl un g.sod or the sangguman g
bayan are not subject to the same review process
requ1red for bamngcgz ordinances. IRR, Art. 59
(2), (3). Ordinances enacted by the sangguniang
panialawigan are likewise not subject to a similar
review progess. '

(d) COA Review

the Comrmssxon on Audit (COA) for Teview.
As egeheral rule the COA ondertakes review of
perfectlon, but only for the purpose of passing upon

Under Section 2, Article IX-D ofthe 1987 Consti-
tution, the COA has the power, authonty and duty
to examme -andit, and settle all accounts pertaining
tothe revenue and rece1pts of, and expendltures or
uses of ﬁmds and property, owned of held in trust
by, or pertaining to, the govemment or any ofits
subdivisions, agencies or instrumentalities, including

Local government contracts are also subrmtted to. ..

government contracts not as a prerequisite for thelr -

the validity and enforceablhty of such contracts. .= |

government-owned and controlled corporations with
original charters. The COA’s auditing power
includes promulgating accounting and auditing rules .
and regulations for the prevention and disallowance :
of irregular, unnecessary, excessive, extravagant, or
unconscionable expenditures, or uses of government
funds and properties. 71987 Constitution, Art. IX-
D, Sec. 2(2).

In pursuit of such powers, the COA promulgated
rules which require government agencies including
local governments to submit contracts tothe COA
foritsreview. One ofthe functions entrusted to the
COA under the Government Auditing Codeisto
review and evaluate contracts, and inspect and - -

. -appraise infrastructure projects. Presidential .. - |
Decree No. 1445, Sec. .18 (4); Executive Order . : ..

No. 292,.5. 1987, Book V, Title I, Subtitle B, .
..Chap. 3, Sec..7(6).Furthermore, in the course of

1ts inspection, the COA is empowered to require

submission of the original or certified true copy of'a

_.contract, deed, or other relevant and supporting:
_ documents under which any collection of; or pay- .

ment from, government funds may be made. Presi- |

dential Decree No. 1445, Sec. 39; FExecutive . . -
Order No. 292, s. 1987; Book V, Title I, Subtrtle

B, Chap. 4, Sec. 23.

.. This review powet ot‘the COA becomes more

significant if one considers the adjudicating power of -,

- the COA to decide and settle money claims filed by .

any private contracting party against the government. -+

- Inother words, a favorable review by the COA.. .
serves asan assurance that the contract has substan-

tially complied with all the substantial and procedural

requirements. prescribed by existing laws and regula-, .

tions and, therefore, its validity, insofar as the COA.
is concerned, should not be a contentious issue in
any prosecution of money claim arising from the
contract.

R K;.ru’- i e

found w}tether as to substance or form. Hethen .

Thus upon reVIeW of the contract, the audttor makes |
of record his evaluation and recommendations. His. .
evaluation would note the defects and/or deficiencies

[
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submits his recommendation which usually consist of
proposed corrective measures in order to remedy or
minimize any defects found. If, however, in his
judgment, the defects are so fatal as to render the
contract void, then the auditor may strike down the

! contract as void and a complete nullity, hence,

inexistent and utterly bereft of any legal force and
effect. Fermandez, Jr, Treatise on Government
Contracts (1996) at 53.

(e} Presidential Approval

Finally, under a memorandum issued by the Presi-

_ dent.on 25 August 1998, all contracts in the amount

of fifty million pesos and above to be entered into by
all departments, bureaus, offices, agencies of the
govemment including government owned and/or
controlled corporation and their subsidiaries must
first be submitted to the Office of the President for

- approval.- A subsequent memorandum dated 25

January 1999 expressly makes the requirement

applicable to local government contracts. -

3. Terms of Contract Not Grossly
Disadvantageous to Government

Under the Anti-Graft and Corrupt Practices Act, the
act of entering into any contract or transaction which
is manifestly and grossly disadvantageous to the
government is declared a corrupt practice and
thereforeillegal per se. Republic Act No. 3019,
Sec. 3 (g)-A government contract with terms
grossly disadvantageous to the government is v01d
for bemg contra:y tolaw.

However the charge thata contractis mamfestly and
grossly disadvantageous to the government is not

easily proved. Public officials enjoy the presumption
of regularity in the performance of public duties, and
so long as it is shown that the terms ofthe contract -
were agreed after a thorough study of the facts by

the public official concerned, no finding of gross and
manifest advantage will be made onthe ground alone
that the private party standsto'profit fromthe - -

transaction. Thus, the Supreme Court, in the case of

Tatad vs. Garcia, ruled in favor of the validity of the |
“Revised and Restated Agreement to Build, Lease |
and Transfer a Light Rail Transit System for EDSA™
dated April 22, 1992, and the “Supplemental
Agreement to the 22 April 1992 Revised and

Restated Agreement To Build, Lease and Transfer a
Light Rail Transit System for EDSA” dated May 6,
1993 after considering that:

The terms of the agreements were armived at
after a painstaking study by DOTC. The ~
determination by the proper administrative
agencies and officials who have acquired
expertise, specialized skills and knowledge ifi
the performance of their functions should be
accorded respect, absent any showing of _
grave abuse of discretion (Felipe YsmaeL Jr. "
& Co. v Deputy Executive Secretary, 180
SCRA 673 [1990]; Board of Medical Educa-
tion v. Alfonso, 176 SCRA 304 [1989]).

Government officials are presumed to perform -
their functions withregularityand strong
evidence is necessary to rebut this presump-

tion. Petitioners have not presented evidence

on the reasonable rentals to be paid by the
parties to each other. The matter of valuationis’
an esoteric field which is better left to the

experts and which this Court is not eager to
undertake. '

That the grantee of a government contract will
profit therefrom and to that extent the govern-
ment is deprived of the profits if it engages in

the business itself| is ot worthy of being raised *
as anissue. In all éases where a party eniters
into a contract with the government, he does ‘

$0, not out of charity and not to Iose money, =
but to gam pecumanly

Tatad vs. Gareia, GR. Nc 114722 (Apnl
6, 1995)
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1
4. Capacity of Private Contracting Party

| Ingeneral, any person, be it an individual or corpo-
 ration, not suffering from any legal disability by
reason of age, insanity or civil interdiction, has the
capacity to contract with local governments. Certain
persons, however, cannot enter into joint ventures
with local governments by reason of their position

as, or their association with, public officials.

Certain statutory restrictions which seek to
strengthen the accountability of public officials also
inhibit them from acquiring or holding any prohibited
interest in government contracts. Section 7(a), of
Republic Act No. 67 13, otherwise known as the
“Code of Conduct and Ethical Standards for Public
Officials and Employees”, prohibits public officials
* and employees from directly or indirectly having any
financial or material interest in any transaction which
| requires the approval of their office. A financial or
material interest is defined by Section 1(a), Rule X
. of the implementing rules and regulations of R.A.
: 6713 asa pecmuary or proprietary interest by which
a person will gain or lose something. Furthermore,
under the Anti-Graft and Corrupt Practices Act, the
act ofhaving, directly or indirectly, a financial or
pecurniary interest in any contract or transaction in
which the pubhc officer is prohibited by the Consti-
tution or by any law from having any interest is
likewise declared a con”upt practice and therefore
illegal per se. Republic Act No. 3019, Section

Moreover, SBCthl’l 89 of the LGC declares it
unlawfut for any local govemment official or em-
ployee f'rom engagmg inany] busmess transaction (i)
with the local govemment umt in which he is an
official or employee or over Wthh he has the power
of supervision, or (u) with any of’its authorized
boards, officials, agents, or attorneys, whereby
money is to be paid, or property or any other thing
of value is to be transferred, directly or indirectly, out
of the resources of the local government unit to such
person or firm. Specifically, local public officials are
prohibited from engaging in the following activities:

(1) holding such interests in any cockpit or other
games ficensed by a government unit;

(i) purchasing any real estate or other property -
forfeited in favor of such local government unit
for unpaid taxes or assessment, or by virtue of a
legal process at the instance of'the said local
government unit;

() being a surety for any person contracting or
doing business with the local government unit for-
which a surety is required; and

(iv) possessing or using any public property of the
local government unit for private pmposes

Violation of these provisions W1II subject the IocaI
official and any person or persons dealing with him. ..

to criminal liability. LGC, Sec. 514. More impor=1!
tantly, there is a risk that the contract will be consid-.

ered void for being contrary to law. ‘Article 1409.0f

the Civil Code declares as inexistent and void-from--

the beginning any contract whose cause, object or

purpose is contrary to law, morals, good custeni,

public order or public policy.

It must be noted that there exists a divergence of

views on the effect of such prohibited interests to the
validity of'the contract. It has been opined by some -
that the above prohibited acts do not actually render

the contract null and void. Since the evident intent +

of the above prohibitions is to prevent public officials
from taking advantage of their positions to the
detriment of the government and the public in
general, then these prohibitions are actually directed
to the public official concerned and not to the
contract. As opined by the Secretary of Justice,
such contracts will only be held void if the public
official entering into these contracts is found later on
to be a controlling stockholder or officer who is
directly mvolved in the management of such enter-
prise. However, if such official is merely a stock- - .
holder with no opportunity to direct or control the
affairs ofthe corporation, then contract shall be held
valid though such official may be held criminally or- -

L
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administratively liable. The conservative view, onthe
other hand, holds that mere presence of such pro-
hibited interest has the effect of immediately nullifying
! the contract. Such view, considers the mere pres-
ence of such prohibited interest as offensive to public

- policy is borne out of the recognized benefits of
‘ pubhc blddmg Thus '

- policy.

C. Restrictions Arising from the Special Na-
ture of a Joint Venture Contract

- 1. Public Bidding

It is a settled rule in'this jiurisdiction that contracts
entered inte by government without-public bidding,
when such is required by law, is void" InVarious
cases, our Supréme Coint' has-considered laws
requiring public bidding asimipressed with piiblic
policy and therefore of obligatory character. This

i It allows the government to secure the lowest
possible price for the project. Caltex Philip-
pines, Inc. vs. Delgado Brothers, Inc. "G R
No. L-5439 (December 29 19.)4)

ii. It curtails favoritism, fraud and corruptionin the

award ofthe contract, which is always a danger
if the powerto select prospective contractors
were left to the unbridled discretion of govern-
ment officials. Fernandez, Jr., A Treatise on
Government Contracts, (1996) at 64.

iii. Tt avoids or prechades siispicion of anomalies in

- the executiori or'everi Ténewal of the contract.
" Matute vs. Hernandéz, G.R.-No. 46028
(August 8, 1938). '

iv. It placesall prospective bidders on equal footing

so as to afford them equal opportunities in
securing the awards of public contracts. San
Diego vs. Municipality of Nawjan, G.R. No.
L-9920 (February 29, 1960); Malagavs.

* Penachos, G.R. No. 86695 (September 3,
1992).

Not all contracts, however, are subject to bidding.
Certainly, thereis no such express legal requirement
for joint ventures. However, because government
joint ventures almost always have the construction
and operation of infrastructure facilities as their
object or subject matter, doubts are raised as to the
characterization of a joint venture as a contract. The
issue is whether a joint venture for a development
project should be considered as a build-operate-
and-transfer (BOT) contract or any ofits vanants, or
at the very least, a “contract for infrastructure
projects.” A BOT contract and a contract for
infrastructure pl'OjeCtS are subject to bidding under
separate laws. - '

(a) BOT ami Similar Contracts

In Opinion No. 79 dated June 2, 1994, the DOJ
upheld the position taken by the Office of the '

" Government Corporate Counsel (“OGCC”) in

Opinion No. 224 dated November 8, 1993 (the'
“OGCC Opinion”) that the PNCC may undertake
the construction and operation of toll facilities™ ™
pursuant toits franchise in joint venture with privdte
companies without the necessity of public bidding,
The OGCC, whose opinion was relied upon by the
DOJ, reasoned out its conclusion by first tracing the
authority of PNCC to enter into joint ventures with
local or foreign entities in the construction and
development of the expressways. It said:

We believe that PNCC may enter into joint
venture agreements or “partnership” with local
or foreign entities in the construction and
development of the desired Expressways.

This is recognized in the PNCC franchise as’
reflected in the whereas clause of P.D. No.
1113 which states that in its undertaking,
PNCC may have to “tap private resources and
enterprises which will at the same time allow
the government to redirect its own resources
to other infrastructure projects” (3rd Whereas
Clause, PD. 1113), and joint venture scheme
is one of the means of effectively tapping
private resources and enterpriscs.
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Furthermore, the authority of PNCC, like
other government corporations to enter into
joint venture agreements with private entities is
recognized under Memorandum Order No.
226 dated November 28, 1989, which
provides for guidelines governing investments
by government corporations in joint venture
agreements with private entities.

Having settled the authority of PNCC to enter into
joint venture agreements, the OGCC then looked
into the nature of joint ventures. It characterized

. joint ventures as akin to-partnerships in the

conclusion of which the personal attributes of the

parties are paramount. The OGCC thus concluded

that the choice of prospective partnersinajoint .
venture agreement cannot, because of the principle
of delectus personae, be the subject of pubhc

bidding. TheOGCCstated L R T RN AT

We_agree w1th you that the choice of
prospective “partners” largely depend on the:
consent of PNCC under the principle of .

. delectus personae where in partnership.
relations, no one can become amember of the
partnership association without the consent of

,-all the partners (Article 1804, Civil Code).
The principle, however, can only be applied by
analegy as the contemplated joint venture
agreements do not exactly qualify as
partnerships under the Civil Code.

One issue that was not addressed in either the

The BOT arrangement and other schemes
recognized under the BOT Law are defined therein
as follows:

i Build-and-transfer (BT)— A contractual
arrangement whereby the project proponent
undertakes the financing and construction of 2
given infrastructure or development facility and -
after its completion turns it overto the -
government agency or local government unit
concerned, which shall pay the proponent dn an
agreed schedule its total investment expended on
the project, plus a reasonable rate of return
thereon. This arrangement may be-employed in
the construction of any infrastructure or -
development projects; including critical facilities
which, for security or strategic reasons, must be '
operated d1rectlyby the government RS

ii, Buﬂd-lease—and—transfer (BLT)-A contractual
arrangement whereby a project proponent.is
authorized to finance and construct an
infrastructure or development facility and upon
its completion turns it over to the government
agency orlocal government unit concerned ona
lease arrangement for a fixed period, after whlch
ownership of the facility is automaticaily
transferred to the government agency or local
government unit-concermed. :

. Build-operate-and-transfer (BOT)- A
contractual arrangement whereby the project
proponent undertakes the construction, including

- financing, of a given infrastructure facility, and the
operation and maintenance thereof. The project
proponent operates the facility over a fixed term

OGCC Opinion or the DOJ Opinion is how the joint
venture agreement contemplated therein would differ
from BOT or any of its variants which are governed

by Republic.Act No. 6957, as amended by -
Republic Act No. 7718 (the “BOT Law™). The
distinction is important for purposes of taking out
joint venture agreements from the coverage of the

BOT Law which imposes the requlrement of public

bidding, -

during which it is allowed to charge facility users
appropriate tolls, fees, rentals, and charges not

. exceeding those proposed inits bidor.as

negotiated and incorporated in the contrastto
enable the project proponent torecoverits
investment, and operating and maintenance
expenses in the project. The project proponent
transfers the facility to the government agency or
local government unit concerned at the end of
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the fixed term that shall not exceed fifty (50)
years. This shall include a supply-and-operate
situation which is a contractual arrangement
whereby the supplier of equipment and
machinery for a given infrastructure facility, if the
interest of the government so requires, operates
the facility providing in the process technology
transfer and training to Filipino nationals.

iv. Build-own-and-operate (BOO)— A contractual
arrangement whereby a project proponent is
authorized to finance, construct, own, operate

. .and maintain an infrastructure or development
facility from which the proponent is allowed to
recover its total investment, operating and -

- maintenance costs plus areasonable return -

. thereon by collecting tolls; fees; rentals orother

charges from facility users. Undér this project;,
- the proponent who owns the assets of the facility
may assign its operationand maintenanceto a -

.famkWOperator SR T Y St I T AR

v. DBuild-transfer-and-operate (BTO) A

- - contractual arrangement whereby the public
sector contracts out the building ofan-
nfrastructure facility to a private entity such that
the contractor builds the facility on a tum-key
basis, assuming cost overruns, delays, and :
specified performancerisks. Once the facility is

-+ commussioned satisfactorily, titleis trasnferred to
the implementing agency. The private entity,
however, operates the facility on behalf of the
tmplementmg agency under an agreement

Vi -Contract-add-and-operate (CAO) A

contractual arrangement whereby the project
proponent adds to ari existing infrastructure

~ facility which it is renting from the Government
and operates the expanded project over an

-~ agreed franchise period. There may or may not -

~be a transfer arrangement with regard to the ™ -
added facility prowded by the pro_]ect
'proponent -

vii. Develop-operate-and-transfer (DOT) - A
contractual arrangement whereby favorable
conditions external to a new infrastructure
project which is to be built by a pnivate project !
proponent are integrated into the arrangement by
giving that entity the right to develop adjoining =~
property, and thus, enjoy some of the benefits |
the investment creates such as higher property or
rent values. '

viii. Rehabilitate-operate-and-transfer (ROT) - A
contractual arrangement whereby an existing
facility is tumed over to the private sector to
refurbish, operate and maintain for a franchise -
period; at the expiry of which'the legal titletothé
facility is turned over to thé governmént’ The
term s also used to describe the purchase ofdn
existing facility from abroad, importing,
refurbishing, erectmg dnd oonsmrmg it wrthmt.’ne
host countxy

x Rehabﬂxtate-own—and-operaie (ROO) A
contractual arrangement Whereby an existing
facility is turned over to the pnivate sector to
refurbish and operate with no time limitation
imposed on ownership. Aslong as the operator
is not in violation of its franchise, it can continue
to operate the facility in perpetuity. )

An examination of the contractual arrangements
referred to in the BOT law reveals two distinguishing
characteristics. First, in all these arrangements, the
construction and/or operation of a project, prior to
its tumover to the concerned government agency, Is
awholly private affair. Under the law, the e
participation of the government agencies concemed
in the construction and/or operation of a projeci
under these arrangements goes no fartherthan™ """
ensuring that design and performance specifications
initially agreed upon are complied with. It’is true that
in most BOT projects, the government agencies ~ ™
assume certain undertakings to support the project, -
such as the delivery of the site or rights of way'or ™"
other materials (e.g. steam or fuel or water for -
power projects), but these undertakings are not such
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as would influence private sector management of the
project. These undertakings do not put into test the
very rationale of the OGCC in exempting joint
ventures from public bidding, which is the
compatibility of the joint venture partners, or their
trust or confidence on each other, that allows them
to successfully undertake a project jointly. It would
seemn, therefore, that to differentiate a joint venture
agreement from the contractual arrangements under
the BOT Law, it is necessary to grant the
government agency the right to participate, at the
very least, in the decision-making on all aspects of
the construction and/or operation of the project.

Second, under the contractual arrangements
contemplated by the BOT Law, the project -
proponent recovers its investments from either
payments made by the government agencies
concerned as ina BT or a BLT arrangement or from
tolls, fees or charges that it is allowed to collect from
facility users asin a BOT or a BOO arrangement.

In an ordinary joint venture agreement, however, the
partners contribute capital and/or labor and share in
the distribution of profits.

Substantial distinctions exist between a joint venture
contract and a BOT and its variants. These
distinctions provide basis for the view that the BOT
Law, mcluding the requirement of public b1ddmg,
does not apply to a joint venture.

(b) Contracts Sfor Infrastructure Projects

Executive Order No. 292, otherwise known as the
Administrative Code of 1987, states that “[a]s a
general rule, contracts for infrastructure projects
shall be awarded after open public bidding to

~ bidders who submit the lowest responsive/evaluated
bids.”. Executive Order 292, Book III, Chapter
13,.3ection 62. The procedure for bidding infra-
structure projects is set out in more detail in Presi-

. dential Decree No. 1594 “prescribing policies,
guidelines, rules and regulations for infrastructure .
contracts.”

The requirement of bidding for contracts for infra-

-structure projects is found in the chapter ofthe

Administrative Code that appears addressed solely
to national government agencies. In addition, the
LGC has expressly repealed PD 1594 “insofar as it
govems Jocally funded projects.” Nonetheless, there
is basis for the view that the award of local infra-
structure projects is still subject to public bidding.

Section 17 (d) of the Local Government Code
mandates that the designs, plans, specifications,
testing of materials, and the procurement of equip-
ment and materials for the provision of basic services
shall be undertaken by the local government unit
concerned based on “national policies, standards
and guidelines.” Thus, the COA, in promulgating
the rules and regulations on the supply and property
management of local governments, adoptsasa
general policy the-acquisition of supplies or property
through public bidding - Acquisition through public
bidding applies to all supplies and materials including
those acquired for the prosecution of infrastructure
projects whether funded locally or nationatly, or
through foreign assistance or local donations.-COA4
Circular No. 92-386, sections 6 and 27. The
words‘supplies” and “property” are further defined
to include “everything; éxcept real property, which
may be needed in the transaction of public business
or inthe pursuit of any undertaking, project; or -
activity, whether in the nature of equipment; furniture,
stationery, materials for construction or personat
property of any sort, including non-personal or -
contractual services such as the repair and mainte-
nance of equipment and furniture, as well as truck-
ing, hauling, janitorial, security and related services.”

The requirement of public bidding for local infra-
structure projects is also implied from Section 37 of
the LGC. Section 37 mandates the formation of .
prequalification, bids and awards committee in every
province, city, and municipality which shall have the
primary responsibility of conducting the
“prequalification of contractors, bidding, evaluation
ofbids, and the recommendation of awards con-
cerning local infrastructure projects.”
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| The question is whether a joint venture for the
| construction and operation of an infrastructure
. facility, such as waterworks systems, etc., is subject
- to bidding under the pertinent provisions of the LGC

* and the rules of the COA.

There is basis for the view that a joint venture, even
though formed for the purpose of constructing and
operating an infrastructure facility, is not an
infrastructure contract as such termis used in the
LGC and the rules of the COA. A joint venture
agreement differs from an ordinary infrastructure
contract. In an ordinary contract for infrastructure
projects, the government contracts the services of a
private contractor to construct the project. As
owner of the project, the govermnment retains
absolute control over the project with the power to
terminate the project at will, Civil Code, Art. 1725,
which power.may be exercised when disagreements
arise as to the details of the execution of the
contract. Again, joint decision-making, which
appear to be the essence of a partnership, is absent.

- To summarize, there is basis for-the view that no
bidding is required for ajoint venture contract.

~ There is no law requiring the bidding of such type of
contract.. A joint venture contract does not qualify
as a BOT .or a contract for infrastructure develop-
ment and is therefore not subject to the requirements
(including bidding) applicable to these two types of
contract. Aswill be shownin Chapter IV of this -
paper, however, specific undertakings assumed by
the local governments under thejoint venture con-
tract may require bidding. -
Also, while no express provision of law requires
bidding of joint venture contracts, some national
government agencies and local government units
have nonetheless gone through public bidding in the
choice of their joint venture pariners in the interest of
transparency, a public policy embodied in
administrative issuanees.y . .-

Memoraﬁdum Circular No. 90-104 was issued by
the DIL.G to prescribe policies and guidelines for the
privatization of the delivery of basic services and the

management of economic enterprises owned by
local government units. ‘One ofthe guidelines
prescribed in the memorandum circular is
transparency in all privatization transactions. Thus,
even inthe absence of a clear and express
requirement for public bidding, local governments
may resort to bidding in the interest of transparency. -

Certain private sector participants and government
agencies have already taken the lead onthis. The -
private proponent for the Subic Clark Expressways
expressed its preference for bidding out the joint :
venture contract to achieve a favorable public *
perception or transparency. DOJ OpinionNo. 79, |
series of 1994. The Baguio Water District had
bidded out the joint venture contract forthe
construction, rehab:htanon and operamm ofits -
waterworks system. -~

2. Approvals Partlcularly Appllcable to Joint
Ventures .~

(a} Ap'provals— for BOT Contracts Not
Applicable

Certain types oflocal government contracts are

subject to additional review and approval

requirements. Of particular concern, mainly because

of its similarity to a joint venture contract, is the BOT
agreement oOr its variants.

Under Section 302 of the LGC, local government
units may enter into contracts with any duly
prequalified individual contractor, for the financing, -
construction, operation, and maintenance of any
financially viable infrastructure facilitiesunder BOT
and similar arrangements, subject to the applicable
provisions of the BOT Law, its implementing rules
and regulations (the “BOT Rules”) and the

provisions ofthe LGC.

Projects proposed to be implemented by the local
government units under the BOT scheme or any of
its variants must be submitted to and confirmed by
the following;
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(i) For projects costing up to P20 million, the
municipal development council;

() For projects costing above P20 million up to
P50 million, the provincial development council;

(iify For those costing up to P50 million, the city
development council,

(v) For those costing above P50 mitlion up to P200
- million; the regional development council, orin
the-case of Metro Manila projects, the Metro
Mamla DeveIOpment Councﬂ (MMDC)
) For those cesting above P200 million by the
Investment Coordination Committee {ICC) of
the National Economic and Dévelopment

Authority Board. BOT Rules, Sec. 2. 7(h), BOT

Law, Sec. 4.
Cr cabdandag /o sleiniig
The above requisite approvals must be applied for
and secured by the concerned local government unit
prior to the call for bids for théproject. BOT Rules,
- Sec. 2.3,

N AT TT RN Yo

Furthermore, local government units must, priorto
the schedule of submission of bids, submit the draft
contract tothe ICC for clearance onanon- - ‘

| objection basis. BOT Rules, Sec. 2.9. Ifthe‘draft
contract includes government undertakings within the
scope of an earlier ICC approval, the submission
will only be for the information of the ICC. /d
However, should it include additional government
undertakings over and above the original scope, then
the draft contract will be reviewed by the YCC. /d.
Failure on the part of the local government unit to
submit the contract, orif submitted, to comply with
the requirements of'the ICC shall render the award
or the contract invalid. Jd. :

Projects undertaken under a BOO scheme or
through other similar arrangements not specifically
defined in the BOT Law and Rules require the
approval of the President of the Philippines. - -

| (i} The plansand specifications are then submlt“ted

Within the local government units themselves, local
development projects to be implemented under the
BOT scheme and its variants are subject to a unique
approval process. Under Section 302 of the LGC,
alocal government unit intending to implementa
BOT project must take the following steps:

(® The mayor or governor shall send a formal
written instruction to the local engineer to”'
prepare plans and spec1ﬁcat10ns for the pro-
posed BOT project;

to the sanggunian for its approval; -

(iii) The project is then bidded out and awardedto *~

the lowest complying bidder after publication of
' the plans and specifications for at least two (2)

v

'weeks ina newspaper of general c;rculat:on in

the locality, and ﬁnaﬁy, o

(iv) BOT Contracts are reviewed by the local legal o

officer to determine their legality, validity, en-
forceability, and even correctness of form.

A provincial attorney has already opined that a joint

venture is but a vartant of a BOT contract. Reports

on the Provincial Public Utilities Department-
Provincial Electric Systein Province of Bohol -
(June 1999) at 9 citing the legal opinion of the

Provincial Attorney of Bohol dated August 7, "

1998. As has been discussed elsewhere, however,
a substantial distinction exists between aBOT and a

requirements imposed on BOT contracts
inapplicable to joint venture agreements.”

3. COP Approval

Joint venture contractS'require the'app‘roval 'o‘f the' o

" Proclamation No. 50, series of 1986. Under
+ Executive Order No. 12 issued on August 14, 1998
. by President Joseph Ejercito Estrada, any '

disposition related activities (7. e., sale, lease,

- joint venture contract that would make the approval

!

H

FRRTE
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| management contract, joint venture schemes, BOT
. and its variants) by national government agencies,

| government owned and controlled corporation or

- local government units shall not be undertaken

. without the prior approval of the COP in

accordance with the disposition guidelines provided

. by the COP and other existing rules and regulations

on disposition of assets.

However, under Section 4 of the Rules and
Regulations issued by the COP last January 13,
1999, privatization transactions of local government
units are specifically exempted from the requirement
of COP, approval. Neverthelgss, they.continue to be
governed by the disposition/privatization guidelines
of the COP and other apphcable laws, rules and
regulations on privatization or asset disposition. . . -
implementing Rules and Regulations of

- Executive Order No. 12, Secs. 1 and 4 (January

13, 1999).
4.. Other Approvals

Certain specific undertakings assumed by local
govermments under joint venture contracts may
attract other approval requirements. These approv-
als will be discussed in more detail in Chapter IVof
this paper.

AT

Summéry of Reqmrements and Restnctmns

20101
There are three types of requlrements and
restrictions applicable to local government joint
ventures, namely: (i) those relating to the joint

- venture project; (it) those generally applicable to

local government contracts; and (iii) those arising
from the special nature of a joint venture contract.
The first category of restrictions relates to the object
ofthejoint venture, i.¢., the specific undertaking that
is the subject matter ofthe contract. In general, such
undertaking should be within the express or implied
power of the local government unit concerned. In
addition, the joint venture may operate only within
the territorial boundaries of the local government unit
concerned, unlessit has grouped together with other

local government units. The project must also be
included in the local government’s development plan.

Like any local government contract, ajoint venture
must be executed by the local chief executive with
the prior authorization of the sanggunian concerned.

The requirement of review by a higher sanggunian or.

by other national government agencies like the COA

should likewise be observed. Furthermore, pursuant

to the memorandum issued by the President, where
the contract involves an amount in excess of fifty
million pesos, the contract must be submitted to the
President for approval. Other principles generally
applicable to government contracts must likewise be
observed. These include the requirement that the
terms of the contract should not be grossly
disadvantageous to the government, and that the
private contracting party should not be subject to
any special disqualifications.

: Finaﬂy, certain requiremenié and restrictions may

arise owing to the special nature of a joint venture
contract. Public bidding is not required for the joint

venture per se, although certain specific undertakings

assumed by the local governments may, as will be
shown in Chapter IV, make bidding applicable.
These specific undertakings may also attract other
approval requirements; apart from the approval of .-
the COP required for joint venture contracts.

- IV. Specific Undertakings of Local

Governments -

There is no single law that lays down the rules
governing the use of joint venture as a transaction
structure for infrastructure projects. This . .

circumstance has discouraged some private investors |

from packaging their transactions with government. : :
as joint ventures; they fear that the lack of set rules
will open their projects with government to -
protracted legal challenge. Still other investors have
seen this circumstance as affording the government
the flexibility to package their transactions cutside
the ambit of the BOT Law, the approval and
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evaluation process under which has proved to be an
mterminably long one. Relying on general principles
of contract law and armed with nothing but an
opinion from the DOJ on the nature of a joint
venture, some private sector participants and
government infrastructure agencies have concluded
joint ventures for infrastructure projects, sidestep-
ping bidding and other approval requirements under
the BOT Law. - There may be legal basis for the
view that ajoint venture is not a variant ofthe BOT

i contract, and therefore; not governed by the BOT

Law. This does:not necessarily mean, however, that
bidding for the project can be dispensed with
entirely, or that less approvals and consents would
be required than when the project is governed by the
BOT Law. The specific undertakings assurmed by
the government under the joint venture contract have
to be carefuily examined and properly characterized
to ascertain whether bidding is still necessary. These
specific undertakings will also dictate the approvals
that must be obtained for the project. -

The use of joint venture as a transaction structure
also offers some practical'advantage. The lack of
set rules governing joint ventures-allows the parties
the flexibility to divideup responsibilities for the
project, with the government assuming
responsibilities that it can execute through financing

under concessional rates-and with tax and other
fiscal incentives. For private investors, the
government’s equity interest in the venture may
translate to a firm commitment not to make adverse
change in laws and rules, but it may also pave the
way for greater government mterventlon inthe

prOJect

This part of the paper identifies the specific
undertakings usually assumned by the government in
infrastructure projects and sets out the approvals
required for those specific undertakings, and the -
advantages and disadvantages of the government :
assummg such undertalqngs ”

a. Egquity Investments

Most infrastructure joint ventures that have been” - -
entered into by the government are structured as’
equity joint ventures, with the parties agreemgto -
incorporate a joint venture corporation and to
contribute a specified sum to the capital stock. This
choice of structure may be due to the familiarity of
both government and the private sector to the
corporation as a form of business organizatton, as
well as to the advantage that the limited liability
feature of a corporation offers to investors.

- 1. Lintitations on Authority to Incorporate

However, based on two opinions issued by the
DILG, local governments canniot form corporatlons
whether through an ordinance or under the '
Corporation Code.

Under DILG Opinion No. 97-1995, the department
has ruled that local governments are not empowered
to create private corporations or development
enterprises by ordinance. Under the Constitution, - /

. only Congress may create government-owned or

controlied corporations by special chartersinthe -+~
interest of common good and subject-to the test of -
economic viability. 1987 Constitution, Art. XII,
Sec. 16.  Since local governments cannot exercise

a power expressly reserved by the Constitution'tc* "~

Congress, they cannot form private COprratlons .
through an ordinance. - e g e

Furthermore, in a later opinion, DILG has ruled that-
local governments cannot incorporate a private
corporation under the Corporation Code of the
Philippines. DIL(: Opinion 80, s. 1997. It cites as

- reason Section 10 of the Corporation Code which
- only qualifies natural persons to incorporate a private

corporation. A local government being an artificial
person s legally disqualified to become an
incorporator and such disqualification extends to its
local officials who merely act as agents of the local
government. -

S
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These two DILG opinions, however, do not
absolutely prevent the local govermnments from

- structuring their joint ventures with the private sector
. asequity joint ventures. While local governments

: may not incorporate a corporation either by special

. ordinance or by general law, they may invest funds in
' existing corporations. The authority oflocal

- governments to invest funds in another corporation is

acknowledged by the DILG in its Opinion No. 80,
series of 1997, thus:

A local government umit like that of a province
is empowered under this Code to exercise

.-such other powers as are granted to
corporations, subject to limitations provided in

- this Code and other taws (Sec. 22; RA 7160). -

_.This isin consonance with the principle of law-
that local government units (L. GUs) shall be

, gven the full autonomy to enjoyin the exercise

- of their proprietary functions, including the -
management of their economic enterprises, but
still subject to the same limitations setforth
above. Among the powers granted to
corporations are provided for under Sections
36-45 ofthe Corporation Code (B.P. Blg. 68)-

;inthat the same may invest corporate funds in
anothercorporation or bustness or for any
other purpose and to exercise such other
powers as may be essential or necessary to
carry out its purpose or purposes as stated in
its articles of incorporation.

2. Limitations on Disbursement Authority
Ifthelocal governmenit commits to make a financial -
investment in the joint venture corporation, the joint
venture contract must, as a general rule, be covered
by a certificate of availability of funds; otherwise, the
contract will bevoid. Under the LGC, local govern-
ments cannot disburse finds except in pursuance of
an appropriationy made by law. To enforce this
restriction on the local government’s disbursement
power, the COA requires that the certificate of -
availability of funds shall be attached and made an
integral part of every government contract, except

for the following: (i) contracts for personal service;
(i) contracts for the procurement of supplies for
current consumption or to be carried in stock not ;
exceeding the estimated consumption for three
months, or (iii) banking transactions of government- |
owned or controlled banks. This certificate shall be
executed by the proper accounting official of the
agency concerned and shall attest to the officer
entering into the obligation that (i) fimds have been
duly appropriated for the purpose and {ii) the:

amount necessary to cover the proposed contract

for the current fiscal (calendar) year is available for
expenditure onaccount thereof. The certificate

must also be signed and verified by the auditor.
Presidential Decree 1443, Sec. 86, Executive -
Order No. 292, Book V, Title I, Subtitle B, Chap.- -
7, Sec.47. Conseguently, any contract entered mto
by the government without the requisite certificate of -
availability of funds shall be considered void, and the
officer or officers entering into the contract shall be
liable to the government or the other contracting

party for any consequent damage arising from the
contract. Presidential Decree 1443, section 87.

It must be noted, however, that the appropriation for -
the disbursement and the certificate of availability of

_ funds are necessary only if'the financial obligation of

the local governments are immediately demandable
under the contract or must be paid in the current -
year. In one case, the Supreme Court ruled thata-
contract forthe purchase of electricity foraperiod -
of ten years need not have an appropriation nor a
certificate of availability covering the whole ten year
period. Since under the terms-ofthe contract, the ™
municipality was only bound to pay monthly, an
appropriation or certificate of availability of funds - - +*
covering estimated consumption for six months is- 52"
sufficient. Imus Eleciricity Co. vs. Mun. of Imus,

58 Phil. 316:(1934).- -~ ey
Since the private sector is not as interested in the.i~+
equity.contribution of the government as it is in other -
undertakings of the government, the private sector- "

- has in some transactions advanced the money for the

government’s equity contribution. This deviceis
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meant to allow the governiment to finance its equity

. contribution through earnings from the proiject,
thereby dispensing with the requirement of certificate
of availability of funds.

3. Post-Audit Requirement

. Dependingon the percentage share of the local
government, the joint venture may become subject
to the post-audit jurisdiction of the COA. The
Constitution authorizes the COA to review ona
post-audit basis government owned or controlled
corporations without original charters and their
subsidiaries. A government-owned or controlled
corporation, as defined under the Administrative

i Code, refers to any agency organized as a stock or

. non-stock eorporation, vested with functions relating

in nature, and owned bythe Government directly or
- indirectly through its instrumentalities either wholly,
or, where applicable as in the case of stock
corporations, to the extent of at least 51% ofits
capital stock. Executive Order 292, Sec. 2.

4. Government Intervention

: STRNS T
| Apart from the potential COA audit, the government
entity investing in the joint venture may intervene in
the management of the project. The extent ofthe
intervention will depend on the management
provisions of the jeint-venture contract and the
articles of incorporation; in case of'an equity joint
venture. While it isusual for the government entity
to take a minority interest in the joint venture, that
minority interest still provides the.government an
avenue to take part in decision-making, allowing it to
balance commereial concerns with public interests.

b. Provision of Land and Other.Properties

Perhaps one valuable asset which local governments.

from the government party-the obligation to provide
land. Aside from being the owner of valuable real -

to.public needs whether governmental or proprietary. -

can readily contribute to-the joint venture island. In.-
most government contracts, investors usually require::

properties, local governments may use its power of
expropriation to acquire lands for use of the joint -
venfure,

The local government may contribute ownership of -
land to the joint venture either in the joint venture
contract itself or in a separate contract of sale to the
joint venture entity. A joint venture contract where
local government units undertake to coritribute land -

or other properties constitutes, for all purpose,a-* |

disposal of government properties.

A joint venture is a form of partnership that, by law,
has a juridical personality, and is considered an entity
distinct and separate from the partners who
compose it. Civil Code, Art. 1768. Once property
that a partner has agreed to contribute is delivered to
the partnership by any of the modes of delivery -
recognized under the law, ownership of that property
passes from the partner to the partnership. Or atthe
very Jeast, part ownership will pass to the joint™
venture partners of the local governtents. Under
Article 1811 of'the Civil Code, a partner is co-
owner with his partner of specific partnership
property. Thus, whether the contribution of land or
other properties is made in the joint venture contract
itself or in a separate agreement, the pertinent rules
on dlsposal must be comphed with. t

1. Sale of Real Properties

Under Section 197 of COA Circular 92-386, real
estate and theirimprovement owned by local ...
government units may be sold to other government

or private entity under sealed bids or by negotiation
if sealed bid has failed at a price determined by the..:-.
Committee on Awards. The contract or conveyance
shall be executed by the local chief executive in
behalf of the local government unit concerned and
shall be approved by the local sanggunian. COA -
Circular 92-386, Sec. 197. Disposal shall also be
subject to the approval of the COA regardiess of the:
value of the property to be disposed. Id; LGC,-

- Sec. 380. Expenses relative to the registration and
-transfer of ownership from the local government to
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the vendee must likewise be borne by the vendee.
. 1d.

| 2. Lease of Real Properties

- Local governments may also provide land througha
- leaseto the joint venture. In this respect, Section

198 of COA Circular 92-386 states that idle lands,
buildings or other physical structures of local
governments may be leased to other government or
private entity thru sealed bids or by negotiation if
sealed bids have falled. Rental rates must be
determined by the Committee on Awards and
approved by the sanggunian. COA Circular 92-
386, section 198. Furthermore, the contract of
lease must contain the following provisions:

a. Lessee shall be required t¢ deposit an amount
equivalent to two months tental or P30,000.00
pesos whichever is higher to answer for
damages resulting fromimproper use of the

leased property a.nd an zdvance of one month -

rental

b. Lessee shall promptly paythe month]y billings
for facilities like electric, water and telephone
during the period of the lease, and shall be held
answerable in case of disconnection of said
facilities due to his failure to pay the bills;

C. - Lessee shall sufrenderthe bmldmg/space upoii
expiration of the lease contract and respond for
damages which the local government unit may
suffer for his faﬂure to surrender the samie;

d. Lessee shancomplyfmmﬁmy with thetermsand

conditions of the agreement;

e. Inthe event the building/space is deserted by the
lessee'before the expiration of the lease without
justifiable cause, the local government unit shall
reserve the right to enter and relet the same and
receive the rentals corresponding to the -
unexpired period of the lease; and

£ Thelocal government unit shall reserve the nght
to terminate the lease contract for faifure or
refusal of the lessee to pay the rentals agreed
upon during the period stipulated in the lease
contract or for violation of the conditions of the
contract by the lessee. /d.

3. Sale of Personal Properties

Local governments may also contribute the ‘
ownership of personal or movable propertiesusedin
existing infrastructure facilities that will be the subject
of the joint venture agreement. Both the LGC and

the COA require that movable assets of local
governments that have become unserviceable or no
longer needed be disposed of in public auction.”

LGC, Secs. 356 and 379; COA Circular No. 92-
386, Sec. 163. The COA, however, may sanction

the sale of unserviceable properties by negotiation

due to “justifiable reasons.” C' OA Circular No. 92-
386, Sec 1 66

R

4. Lease of Equlpment

Lease of equipment dwried by local governments is
also subject to the requirement of bidding. Under
Section 199 of COA Circular 92-386, idle
equipment of the local governments may be leased
to a government or private entity thru sealed bids or
by negotiation if sealed bids have failed. The )
contract of lease must also contain the following
provisions:

a. lease shall be on fully maintained basis without
fuel and operator; ’ '

b. lease contracts with terms longer than one month
shall be supported by a surety bond to guarantee
the replacement cost of the property in case of
loss, cost of repair that are not due to normal
wear and tear, replacement cost of missing parts,
tools, attachments and accessories originally
issued with the property;

X
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c. rental must be paid in advance or the lessee shall
put up a domestic letter of credit to guarantee
the payment ofthe rental for the period of lease;

d. mobilization cost from the lessor’s yard to
project site and the demobilization cost from
project site to the lessor’s yard shall be borne by
the lessee;

e. lessee shall be liable for compensation and
lawsuits, if any, arising from injury or damage
, caosed to any person or property by reason of
- the use of the equipment during the period of the
Iease "

e b T e

I

dally basis T Iease shall correspond to eight
hours use and any usage in excess of eight hours

shaIl be considered overtime and corresponding
additional rental shall be charged

g amonthly basis lease shall be understood to
correspond to 160 hours use per month; and

h  aproportionate rental shall be collected on the
actual operating hours in excess of the 160 days
referred to above regardless of whether the
property isinuse ornot. COA C;rcular 92~
386 Seg 199. EEE ST

Rental rate must be determined by the Committee on

Awards and approved by the sanggunian 1d, It

may also be reduced as the efficiency of the

equipment or machinery subject of the lease contract
becomes lesser on account of age or obsolescence
as long as such reduction (i) shall not be allowed
during the first three years from acquisition date of
the property and (ji) maximum discount shall not be
less than 25% of the property’s pormal rental rate in
accordance w1th the schedule presenbed under

COA Crreular 92-386. COA Circular 92-386,

Sec, 200. However rental rates of properties which

have not undergone any rehabilitation and are more

than seven years old shali be deterrruned by the

Committee on Awards and approved by the

sanggunian. Id.

Furthermore, no agreement for lease of equipment ..
shall be entered into without a certification from the
general services officer, municipal or barangay
treasurer, as the case may be, attesting that the
property to be leased is not needed for any purpose
by any department or office of the local government
during the duration of the lease, COA Circular 92-
386, Sec. 199. :

Aside from being able to use, for the benefit of the
jomnt venture, idle equipment already owned by the

local government, such lease is likewise an indirect .. .
way of availing the tax exempt privileges grantedto .-

local governments, Under Section 382 of the LGG, .
local governments shall be exempt fromthe payrnent

~ of duties and taxes for the importation of heavy .

equipment or machineries used for the constructron,
unprovement repair, and maintenance of roads, ..
bridges and other infrastructure projects, as well.as
garbage trucks, fire trucks and other similar = .
equipment as long as such equipment or machmenes
shall not be disposed of; either by public auction or
negotiated sale, within five years from the
importation thereof. Thus, local governments may
import equipment to be used for infrastructure .

~ projects, avail of their tax pnvx]ege and lease such

equipment to the joint venture corporation.

Instead of contributing ownership of real or.
personal properties or leasing the same to the joint
venture under a separate contract, local governments

L may contribute the use of such properties in

exchange for a share in the equity of the joint .
venture. Since ownership of the property is not
contributed to the joint venture, the rules governing
disposition will not apply. Neither should the rules-
govemning leases of government properties apply
since the use is contributed not in the concept of
lease, but in the concept ofinvestment. . | ... ..,
Nevertheless, the bidding requirement mposed on:
disposition and lease of goyernment property shows
that bidding is the method of choice ofthe .
government of getting the best value for its property.
Given this obvious policy consideration, whether -
bidding may be dispensed with when the use of
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property is disposed of for a share in the joint
venture is at the very least an open issue.

c. Grant or Sharing of Franchise

A number of infrastructure joint ventures that have

been concluded by far involve a government party

" who is either a franchise holder or the grantor of a

franchise. PNCC through its charter was granted by
Congress the franchise to construct, operate and

- maintain the toll facilities covering the south and

north luzon expressways, Presidential Decree No.

- 1113, Sec. 1, and, by virtue of its implied authority

to enter into joint ventures, allow others to
participate in such franchise. DOJ OpinionNo. 79,
5. 1994. Ontheother hand, the Subic Bay
Metropolitan Authority as well as the Clark
Development Corporation are granted the power to
grant franchises for water and telecommunication
services.- Republic Act No. 7227, Sec. 15;

- Executive Order No. 80; Presidential Decree No.

66, Sec. 4; Republic Act No.-7916, Secs. 12 and

- 13. Both have entered into joint ventures for the
- provision of such services. Local water districts are

also a favorite target for joint ventures because of
their exclusive franchise to deliver water services
within their respective districts.

Through these joint ventures, private investors are

- able to participate in the existing franchise of the

i government party orto acquire a public franchise

- from the government party who has franchise

- granting authority. The real attractionis the

~ possibility of operating the service authorized under
- the franchise to the exclusion of other competitors.

* The franchise also partakes of the nature of a

. contract that fixes, so ta speak, the rules of the

. business'as betweenthe govemnment and the

 grantee,

. Intruth, however, there is no such thing as an

- exclusive franchise. The Constitution expressly

- prohibits the grant of a franchise that is exclusive in
- character It also provides that a franchise may be
- granted only upon the condition that it shall be

- subject to amendment, alteration or repeal by

Congress when the common good so requires. /987
Constitution, Art. XII, Sec. 11.

Notwithstanding the prohibition against exclusivity,
franchise holders can take comfort that no i
unnecessary competition will be foisted upon them |
because ofthe due process clause of the
Constitution. The Supreme Court has held thata
franchise is guaranteed the due process protection of
the Constitution, and consequently, a franchise can -
not be granted to another entity without the
appropriate government body giving the franchise
holder an opportunity to be heard and without
sufficient proof'that the franchise holderis incapable
or unwilling to meet the demands of public service.
National Power Corporation, G.R. No. L-67143
(Jaruary 31, 1985). :

A joint venture with the government agency with the
authority to grant the franchise gives greater "™
assurance of exclusivity. Sifice the government’ -
agency as an investor in the joint venture would itseif
be concerned with the commercial viability of the
business, it is less likely that such government agency
will issue competing franchises. The equity interest
ofthe government agency in the venture also gives
reasonable assurance that it will not, by law or
ordinance, change the terms of the franchise.

Considering the foregoing, it is expected that most
joint ventures with local governments will be in‘areas
where the local governments have an exisfing ™~ *"
franchise or an exclusive franchising anthority. =~

Local governments are granted by Congréss both -
the franchise to operate public utilities and the power
to grant franchises. By virtue of Section 16 of the”
LGC, Congress authorizes local governmentsto '
exercise such powers necessary and proper to
provide for the health and safety, promote the
prosperity, improve the morals, peace, good order,
comfort, and convenience of the municipality dnd the
inhabitants thereof. This general welfare clause has -
been held by the Supreme Court as sufficient basis -
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i to authorize the City of Davao to own and operate

its own telephone system. Philippine Long
Distance Telephone Company vs. City of Davao,
G.R. No. L-23080 (October 30, 1965).
Furthermore, Section 17 of the LGC, empowers
local governments to exercise such powersand -
discharge such functions and responsibilities as are
necessary, appropriate, or incidental to the efficient
and effective delivery of certain basic services and
facilities. These basic services include, among
others, solid waste collection and disposal,
maintenance of roads, bridges, water supply
systems, and other infrastructure facilities. In
addition, pursuant to their responsibility to deliver
basic services, the sanggunian pambayan and
panglungsod are likewise granted the legislative
power (i} to regulate, construct, improve, repair and
maintain streets, avenues, alleys, sidewalks, bridges,
parks and other public places; establish bus and
vehicle stops and terminals; (if) to establish, operate,
maintain and repair waterworks and sewerage
systems; (iii) to regulate the placing, instalation,
repair and construction of all gas mains, electric,
telegraph and telephone wires, conduits, meters and
other apparatus; and (iv) provide for an efficient and
effective solid waste and garbage collection and
disposal system. LGC, Secs. 447 (a) (5), 458 (a)
(3), 468 {a) (4). Local governments, therefore, may
provide and operate these public utilities pursuant to
the above provisions of the LGC.

Complementary to these powers is the legislative
power expressly delegated to the sangguniang
bayan, sangguniang panglungsod and
sangguniang panglalawigan to grant franchises
and enact ordinances authorizing the issuance of
permits or licenses intended to promote the general
welfare of the inhabitants of their respective locat
government units. LGC, Secs. 447 (a) (3), 458 (o)

(3), 468 (@) (3).

While the authority oflocal governments to grant
franchises is cast in such broad terms, the express
and specific grant of franchising authority for certain
specified services to certain national government

agencies seem to negate local governments’
franchising authority in these types of services. In
fact, the authority to grant franchises for major
utilities does not belong to local governments.

Under Section 42 of Presidential Decree No. 269,
the franchising power of municipal, city and
provincial governments to grant franchises for the
distribution of electric power plants is repealed and
transferred to the National Electrification
Administration (NEA). However, the sanggunians
may still enact ordinances regulating the installation
and maintenance of electric power lines or wires
within its territorial jurisdiction. Negros Oriental II-
Electric Cooperative, Inc. vs. Sangguniang -
FPanlungsod of Dumaguete, GR. No. L-72492: .
(November 5, 1987). Under Republic Act No -
7925, otherwise known as the Public
Telecommunications Policy Act of the Philippines;-: -
the power to grant franchises to operate a public
telecommunications entity has now been reserved by
Congress. Section 16 of said Act expressly states..-
that no person shall commence or conductthe - -
business of being a public telecommunications entity
without first obtaining a franchise. A franchiseis
defined as a privilege conferred by Congress upon a
telecommunications entity. Republic Act 7925,
Sec. 3. Onthe other hand, a public
telecommunications entity refers to any person, firm,
partnership or corporation, government or private,
engaged in the provision of telecommunications
services to the public for compensation. Jd.

S ey Tegy

Finally, Commonwealth Act No. 146, as amended,
otherwise known as the Public Service Law,
prohibits any person from operating a public utility
within the Philippines without a certificate of public

convenience. The function of granting certificates of*

public convenience for waterworks utilities devolves
upon the National Water Resources Board.

While local governments have no authority to grant
franchises for power, telecommunications or water
utilities, they are expressly allowed to operate such

utilities on their own or in joint venture with another -

entity. Thejoint venture who will own and operate .

(T

(2]
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the utilities, having as it does a personality separate
and distinct from the local government party, must
secure the necessary franchise from the appropniate
government agency. Itis worth noting that ifa
project is awarded to a private party under the BOT
scheme, the grant of'the franchise becomes a matter
of course, unlike in a joint venture scheme.

d. Securing Permits -

Another obligation corﬁmonly undertaken by local

| governments is to assist in securing the necessary

national and local permits in behalf of the joint
venture. Such obligation becomes significant if one
considers the numerous permits a corporation must
secure from both national and local governments to
validly.operate a business or undertake a major
inﬁasuncmr\e,pr,oject

sl b, RS b, T
Under the: LGC chxef executives of the mumcipallty,
city and province are empowered to issue licenses
and permits pursuant to law or ordinance. LGC,
Secs. 444 (B)(3)(1v); 455 (B)(3)(iv), 465 (B)(3)(1v).
Pursuant to this power, local governments have
required various permits ranging from the more

| common business permits or sanitary and plumbing

| permits to other consequential permits like the land

. use plan or the locational clearance. The right to

* issue other permits arises from laws or regulations

. which seek to devolve functions of national agencies

. tolocal governments. The National Building Code,

. for example, has granted the right to issue the

' permits required under such law to local

- governments. Hence, the issuance of building

. permits, certificates of occupancy, fire inspection

~ certificates, demolition permits, sidewalk permits and
- electrical permits now rest with the local

+ governments. On the other hand, the Rules on

. Occupational Safety has also devolved the regulation
. and inspection of work places to Iocal governments.

. As of the present, the relevant permits required

. under these rules may be secured from local
governments.

Permits from the national government may be more
easily secured by or with the assistance of local
governments. The Department of Environment and
Natural Resources, for example, requires project
proponents to secure an Environmental Compliance
Certificate {ECC) prior to the operation of a project
and to comply with every condition stated therein -
during the course of the project’s implementation.
The cooperation of local governments in conducting
the necessary environmental studies or in monitoring
compliance with conditions stated in the ECC would
be of invaluable assistance to the project proponent.
I i

Thus, whether the permit is required locally or
nationally, local governments undoubtedly playa
significant role in the process of securing permits. It
must be stressed, however, that any assistance that
may be offered by local governments in securing
local permits should not allow it to deviate from
standards set by law or regulation forthe issuance of
such permits. Local governments, as granting
authority and as partner of the applicant, are
obviously placed in opposite sides of the same table.
Its actions must therefore be always above suspicion
in order to prevent future questions on the Iegality
and validity of certain permits issued to the Jourt
venture.

V. Summary and Conclusions-

The authority of local governments to enter into joint
ventures finds support in various provisions of the LGC.
Through joint ventures, local governments may provide
an alternative to the BOT scheme and its variants as a
vehicle for private participation in their infrastructure
projects. The appropriateness of a joint venture for
any particular project will depend on the objectives of
the local government and the private participant, as
well as the risk each of them is willing to take. Certainly,
various factors, ranging from the characteristic elements
of the joint venture to the apphcable approvais must
be considered.

1. Certain features of a joint venture may operate
as an advantage or a disadvantage depending on
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the objectives of the parties. But unlike other 5. There is basis for differentiating a joint ventire

modes of business organization, a joint venture from a BOT contract and its variants. This
sarrangement, in view of the fack of any legal - difference justifies the concluston that a joint
structure which directly governs it, grants parties venture 1s not governed by the BOT Law and is
- the flexibility to adapt it, asa business ... .-, . notsubject tothe evaluation and approval -
- . organization; to-their particular needs. It allows + process set out in that law. For certain types of
the parties, for example, to merge the features projects, however, the applicability of the BOT
of a partnership with that ofa corporation in Law may offer an advantage. For instance, ;
.+ order that they-may linnt their liability or be where a project would require a frahchise; it - [
~represented by a centralized body in all the:r may be more beneficial to undertake the project
: dealmgs with th1rd partles ‘ : using the BOT arrangermiént since under the
: BOT, the award of the contract to the contractor
2. For local govermnents, the decisionto use a automatlcally ertitles the contractor to a fran-
jointventure asthe structure for aparticular chise. - A

project may depend both. on its capacity and Lo '
.. willingnesstotake certainequity risk thatit may 6. Fma.lly, while a joint venture may not be subject -

avoid totally ina BOT scheme. The equity risk to the structured approval'process ofthe BOT -
may bepreferred where the local government Law, various approvals are still required for the
desires to retain a certain measure of control joint venture contract itself and each of the
over the project. .. : : specific undertakings of local governtrients under
LR AR B L g L eame b ~the contract. Inchoosing between BOT afid /-
3. The private:sector participant; on the other hand, joint venture as atransaction structure]the " i
-..may.notlike joint.ventureas a transaction “ . parties must assess whether the structured - -
. . scheme because ofthe potential for greater - - process for BOT will take longer thanthe s+
govemmentintervention in the project. - L piecemeal approach for joint ventures. - © = °

However, in projects where the private sector ST ' Lo e
participant may haveto share an existing ‘ o ST
franchise of, or acquire a new franchise from, the
local government unit concerned, ajoint venture
may be perceived as the more approprlate

: structure e -

4. The attractlveness-of ajoint venture actually lies T
- inthe perception that it may'be used to sidestep o BRI L B R
- the requirement.of public bidding. Our study - : ' ‘ S
shows, however, that where the local N G ninfl :
: governments arerequired to contribute . - s - e
-+ .ownership of propertiesincluding lands and > s A e
. -existing infrastructure facilities, public bidding - .- Coe S T R
- may stillbe required. Eventhe contributionof - - . S
- theuse of properties through lease or other kind
of arrangements may still attract the requirement
ofbidding.




