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OPENING STATEMENT

The prosecutor should teke full advantage of the opening statement to present a case
in the cleres mogt postive light possble. While prosecutors have many individua
dyles this information is amed & hdping you to use your strengths and your syle to
present your case in the mogt effective manner possble, keeping in mind your lega
objectives.

I. PURPOSE OF OPENING STATEMENT:

The purpose of an opening statement is to inform the a judge(s) of the evidence the
prosecution intends to present, and the manner in which the evidence relates to the
prosecution’s theory of the case. Nothing prevents the statement from being presented
in a gory-like manner that holds the attention of a judge and ties the facts and law
together in an understandable way.

As your firgd opportunity to address the court, your opening statement should serve
three purposes.

1. Communicate the facts and theory of the case.
2. Persuade (not argue)
3. Edablish your credibility.

Although the prosecutor is cetainly not legdly required to make an opening
statement, don’t give up this opportunity to address the judge(s) and convince them of
the defendant’ s quilt.

II. PREPARING FOR OPENING STATEMENT

Preparation cannot be stressed enough at this stage of the trid. A good trid attorney
would never think of examining a witness or doing cosng argument without proper
preparation, and yet this same type of care and preparation is often neglected a
opening statement because the attorney feds “1 know what my case is about so | can
improvise’.

A. Sdlect aTheme:

Prior to dating any trid, you should give serious thought to the facts and
circumstances of your case and develop a theme. The theme of your case is not to be
confused with the theory of the case. The theory of the case is generdly “how it
happened” while the theme is the common experience that judge(s) will be able to
rdate to: an emotiond tie. In developing the theme think about your experiences,
what emotions or fedings do you have as you condder the facts of your case
Sometimes it's helpful © describe the facts of your case to a friend and find out what
they think about it. Remember, in developing a theme you're only limited by your
own credtivity, and the evidence you will present.

Examples



Callousness of defendant- “Defendant committed this crime.... Without
feding or emation”.

Irrespongbility of defendant- “All defendant cared about was partying when
he drank and drove that evening’”.

Selfishness/ Greed “Defendant’ s sole motivation was greed and avarice’.

B. Makean Outline:

How many times after addressng a judge(s) have you thought to yourself “I forgot to
mention...?” Making an outline of the key facts and points which must be brought to
the judges atention will avoid this problem. An outline dso heps you to see
relationships of evidence and groupings of issues.

It is important to note that making an outline does not mean writing out your opening
datement in its entirety. When the statement is completdy written, it may cause you
to rely on it as a crutch, or worse yet, read it to the judge(s).

C. Practice:

Practice your opening statement in front of anyone you can get to listen.

Agan, getting feedback can be very hdpful in making your Statement as cler and
understandable as possble.

Never atempt to “improvisg’” your opening satement.

[Il. PRESENTING THE OPENING STATEMENT

The opening statement can be broken down into three parts. 1) The Introduction; 2)
Fact Narration; and 3) the Exit Line or Conclusion.

A. Thelntroduction:

The first words out of your mouth should be designed to grab the judge(s) attention.
Start with astrong opening phrase utilizing akey point or main theme of your case.

Step directly into the story.

Congder telling the gory from a specific point of view (victim, witness, officer, or
defendant), this makes it more interesting and tends to put the judge(s) in the shoes of
the person whaose point of view you sdlect.

Pull the judges in emationdly.

Avoid using standard introductory phrases (they waste time):

Remember, the judge dready know who you are and why they’re there, what they
want to know mogt at this point is, “what happened”.

B. Fact Narration:

1. THE STORY



One of the gods of opening statement is to get the judge(s) to remember what you are
saying and to have your view of the evidence in mind as they evauate the testimony.

Develop the dory. Teling a dory is probably one of the best ways to give a
persuasive opening datement that judges will remember. it's okay to Story tdling is
the at of bringing an event to life through the use of detalls Example “July 20, a
warm and sunny, summer day, found Officer petrolling the eastbound lanes of
the Main Street...”.

Here are some things to congder to help in the development of your story:
1. What are the most important facts for your theory of the case?
2. What will the judge(s) most eesily relate to in your case?
3. What physica items of evidence would be helpful to the judge(s)?
4. What detals can be dicited during testimony to creste a picture for
judges?
Should the story be told in chronologica order or some other fashion?
How would you describe the case if afriend asked, “What happened?’

o u

Story teling technique becomes easier with practice and is well worth the time and
effort necessary to develop it. Nothing will cause a judge to tune-out quicker than a
monotonous recitation of “just the facts’.

2. LANGUAGE

Use Descriptive Words When Telling the Story

Instead of: “ She heard the sound of a bone bregking”

Try: “She heard the crack and splinter of breaking bone”

Try: “He got ou of the car and walked toward the officer

Keep Sentences Short and Smple

Remember the judges must be able to follow and understand what you are saying. It's
aso more emphatic and more eadily retained by ajudge.

Instead of: “He choked, beat, and stabbed her”
Try: “He choked her. He beeat her. He stabbed her”

3. VOICE MODULATION

A monotone delivery is tuned out. No matter how great your story is if the judges
tune out and stop ligening, they smply won't get it. Thus, ddivery of the message is
important. It gets content across.

Use your voice to help set the mood or tone;

Volume

Note: Y ou should use exhibits in your opening statement whenever possible!
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Increase to wake up a judge and draw attention (dso effective when quoting
defendant)

Whisper to focus attention, creste drama

Vary to prevent boredom

Rate:

High speed for along timeis hard on the judge as well as the court reporter

Too dow dlows the mind to wander

Vary according to content of statement, and for trangtion
Fagter = excitement, tension, intengity of action
Slower = serious, subdued, focused

Slence (isgolden)
Cregtes drama
Places emphasis on that which isto follow
Provides transition
Allows judges to absorb what' s been said
(Also dlows you to collect your thoughts)

4. MOVEMENT

When addressing the judges you should neither stand in one spot like a statue, nor
march up and down. When you do move, it should be with a purpose, such as.

- tosgnd atrangtion

- touseexhibits

- tomake apoint

Eliminate nervous movemeant;
- Padng
- Rocking back and forth

- Empty pockets
- Keep handsfree

5. ESTABLISH RAPPORT

This is your firs opportunity to make a firsg impresson on the judges. Obvioudy,
your professondism and preparation is a big pat of establishing a rapport with the
judges, but you should dso consider the following:

- Make eye contact with each judge.

- Usenotes sparingly

- Don't try to intimidate judges.

V. The Conclusion:

- End on agrong point
- If you fed it necessary to comment on the expected defense,
keep it brief
- Tdl them what you want from them
Example: “ At the end of the case we will ask you to find that the
defendant is guilty!



A FEW ADDITIONAL SUGGESTIONS

Be your self- Sdect the style and methods that suit your persondity

Confront problems or weaknesses in your case- by addressng meatters such as a
victim with a crimina record, a recanting victim, ec. you enhance your credibility

while diffusng theissue

Don’'t overstate your case- Don't make promises or clams that you can't produce;
they will come back to haunt you

Avoid too much detail- At this stage, you will only bore the judges and they will
tune you out.



DIRECT EXAMINATION

|. GOALSAND OBJECTIVES

A. To present evidence, prove the dements beyond a reasonable doubt, and
create a clear record on appedl.
- introduce proof by testimony and exhibits.
- Hlidt dl testimony which supports the theory of the case.
- Make the witness appear credible.

B. Toevoketheinterest and desire on the part of the judgesto do
what is right and necessary: convict the defendant.
- Ensurethat the tesimony is clear to the judges.
- Persuade the judges that the testimony is accurate.
- Minimize the witness s weeknesses and maximize hisher strengths.

C. To nulify what you expect from the defense, both on cross examination of
each withess and as part of your opponent’s case in chief.

D. Other Congderations

- Utilize effective repetition to make your points.

- Allow the witness to narrate what happened, to explain, to build context,
and in effect, to come dive on the stand.

- Pose quegtions that the witness will clearly understand.

- Ask quedtionsin the Smplest form possible.

- Avoid objectionable questions.

- Present tesimony in an order that maximizesitsimpact.

- Control the witness,

- Lay proper foundetions for al evidence.

- Mak and identify dl exhibits

- Make and preserve an accurate trial record.

II. PREPARATION FOR DIRECT EXAMINATION

A. Esablish a Theme/ Retionae for the Trid
- Develop a compdling “factua theme’ that can be carried through the trid
and which will set up, and be carried forward, by your closing argument.
- Structure Direct Examination to reinforce and refresh this theme during the
presentation of your case.

B. What must be proved

- Review dements of dl crimes charged in the information and determine
which admissble evidence proves each dement and connects defendants
to each count.

- Develop theory of case i.e, commentated murder, aider and abettor,
conspiracy, etc. aswell asatheme of the casei.e,, pillow caserapist.

- Pull and review dl cases which relae to the charged offenses. Determine
whether facts of case warrant tailored instructions.

C. Learn the facts of your case




The police reports and attachments.

Any investigator notes or witness interviews.

Comments or notes or other presents or opperand.

Defendant’'s crimind and records, any tapes, medica records, chemica
tests.

D. Examine the evidence

Go look at the booked evidence.

Develop and examine dl photographs.

Get a copy of he booking photo.

Obtain and listen to dl tapes.

Vigt the crime scene and other relevant locations.

E Determine what other evidence may exist

Medica records, bank records, store videotapes, security reports, witness
notes, transcripts of tapes or any other “paper trails’.

Determine if further investigation is needs.

Review transcripts of prior proceedings.

Begin noting the gaps in reports, including whatever witness statements
there are — what questions you need answered.

F. Organize your Exhibits

Exhibits and other visud ads ae extremdy important in bringing your
case divefor thejury. A “visud trid” isacompeling trid.

Use photographs, charts, diagrams, maps etc. Prepare in advance since few
witnesses are comfortable or skilled at free handing exhibitsin court.

Have plagtic overlays for exhibits you expect will be marked by more than
onewitnessin court.

Organize dl exhibits- decide on the order in which they will be presented
a trid and prepae an exhibit lig for the court, defense counsd and
yoursdf.

Determine through which witness each exhibit will be introduced.

Review requirements for laying the foundation for introduction of exhibits.
Anticipate and research admissibility issues as to each exhibit.

Congder videotaping the crime scene.

G. Preparing a Trial Notebook (For More Complex Cases)

- Threering binder with dividers.

- Number the dividers,

- Makeatopic index of the dividersfor quick reference.
- Index of contents.

- Complaint with charges.

- Summary of charges (in Smple English).

- Element sheet to check off the dements as each is established in trid.
- Ligt of witnesses.

- Lig of exhibits

- Opening statement outline.

- Policereports.

- Other reporty investigator notes.

- Direct examination for each witness (lay and expert):



- Outline of witness testimony- use only an outline.

- Exhibits to be used with each witnesss have copies for use as
exhibit for defense attorney, for the court, for use during direct
examination 4 totdl.

- Copies of gatements notes including copies of police reports or
Statements for each witness.

- Cross examination outlines,

- Anticipate cross examination.

- Review trid preparation materia for confrontation issues.
- Which facts are contested?

- What isyour opponent’s objective with the witness?
- Copiesof dl document exhibits.
- Closing argument outline.
- Petinent case law/ statutory authority.
- Subpoend witnessinformation.
- Transcripts of taped prior court proceedings.
- Ligt of motions.
- Ligt of objections.

G. Interview the Witnesses

- Discuss tesimony with each witness- induding officers.

- Go over testimony in stages.

- Havethe witnesstdl you the whole Sory in anarrative.

- Go back over gory in segments- i.e,, establish “frames of reference’.

- Ask quedionsto fill in the gaps.

- Ask about notes, documents, exhibits witness may have.

- Have witness tdl you everythinge whether or not it is in the report;
anything else you want to tdl?

- Hldt as much information as you can concerning witnesses  background-
past and present- occupations, hobbies, professona training, interests that
might be useful in:

- Persondizing the witness.

- Establishing hisher qudifications

- Egablishing witness s accuracy and credibility.
- Uncover any hias, interest or pregjudice.

- Have the witness review prior statements or hisher report in order to
refresh ther recollection and memory. Have the witness explan any
inconsstencies, discrepancies or mistakes.

- Findout if the witness has talked to the defense and what was said.

- Have the witness handle the evidence or exhibit (or a least tell them about
the item) so they will be familiar with the physcd object when they
testify.

- If the witness is going to draw a diagram or peform an act in the
courtroom, make sure they practice it firsd so as to avoid embarrassment
and to insure a convincing performance.

H. Pre-trid Interview

- This interview should be conducted prior to the date of trid. At this time,
you should put the witness & ease and prepare him/her for appearing in
court.
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Discuss appropriate court attire, the respect which is due the trid proceed
and be careful to discuss how they will act in the hadlways since will see
them there.

Familiarize the witness with the courtroom, its process and the varied
players involved including the judge, the clerk and the defense atorney
Remind the witness to adways tdl the truth (even if panful). Tdl the
witness what areas you will cover and the generd questions you will as.

Let the witness familiarize himsdf/hersdf with any diagram you intend
ue and have the witness go through a trid run explaining their testimony
with the use of the diagram.

Prepare the witness for questions by the defense. Consder playing **
advocate with your witness taking the role of the defense atorney and
giving the witness an opportunity to experience the types of questions **
anticipate your opponent asking.

Test the witness s ahility to estimate (if this may occur during testimony):

- Ted thewitness ability to esimate time, distance, height and weight.

- Go the scene to estimate distances and measure them.

- Go to courtroom for estimates and measure.

- Test witness s ahility to describe scenes.

Explain Courtroom Procedures
Civilian and especidly child witnesses, show them the courtroom, let **
mest court Staff.
Give brief rundown of rules (good practice to do this with any witness
certainly any important witness).
ALWAYSTELL THE TRUTH.
Ligen to the question, make sure the question has finished the question
and be sure you understand it, before you answer it.
Give short, but complete answers and then wait for the next question.
If an objection has been made wait for the judge to rue before answering.
If you do not understand the question or any word used in the question say
0.
If you don’'t know the answer or can't remember something, say so ** but
don’'t use this as an excuse to not confront painful or embarrass memories.
Don't guess a an answer, be clear when answers are edtimates or **
qudified in some fashion.

Other Information

Schedule witness, when feasible, with consderation of witness's schedule.
KEEP WITNESS INFORMED of changes in time or dStatus of case
explan what's gong on.

Be sure witness knows it is their choice whether or not to talk to defense
attorneyd investigator.

. Witness Management

- Hrd impressons are lagting. With this in mind, open your case with an
gppropriate witness whose testimony is srong and who will make a
good impression
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- Be coherent and cohesve in structuring the order of the appearance of
your witnesses. It should be ether chronologicd or a least, very
logicdl.

- If you fed it is important to corroborate a witness's tesimony or you
have severd witnesses to subgtantiate or establish a crucid point, they
should be cdled successvey, in order to impress the judges. Don't
scetter this testimony throughout as it only lessens its impact on the
point you want to establish.

- Finish Strong- this rule gpplies not only a the very end of your case
but dso a the end of session, the end of a day and the end of the week.
Look for convenient stopping points and use them accordingly. Timing
can be a useful tool. Avoid putting on a crucid witness & a time when
the judge won't be paying attention such as a quarter to twelve or four
fifteen in the afternoon.

- If you have a vulnerable witness work on a way to build a foundation
of credibility for him/her before the defense gets a chance to take its
best shot. For example, precede an informant with the police officers
who can give you much of the same tesimony, or a least provide a
solid framework for it, so that when the informant tedtifies the basic
truth of what he/she is saying has dready been etablished. This blunts
the usual defense attacks.

- ToO MuchEvidence: Cdling more witnesses to the stand for
the same event can be dangerous. If the witnesses tegtify dike, ther
testimony will be suspect because people do not doserve and remember
in the same way and they may be subject to a defense cdam of
colluson. If they differ, they are open to the attack that they are
unreliable or liars or both.

1. STRUCTURE OF DIRECT EXAMINATION (BASIC APPROACH)

A. Mechanics of Direct Examination
1. TheBasic Approach
a) Introduce the Witness First

a Persondize the witness by using hisher proper name.

b. Elicit professona background, when you can.

C. Elicit background that bears on ability to perceve,
power of observation or lay opinion (211 victim traned
as clothes buyer who might watch clothes and hair
better than other; Dunk dues witness who used to work
as a bartender; race car driver who sees someone
Speeding...).

2. Go Through Their Story Chronologicdly, if possble.
Example: drunk driving usudly bresks naturaly into
these parts.

- Driving observations or accident scene.

- Physicd manifedations of acohal influence:

- Odor or acohal.
- Speech.
- Eyes
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- Unsteadiness etc.
-  Fedd society tedts.
- Admissons (the “universa” two beers).

- Rdus this same ordering of events will help organize opening
datement and closng argument and assst in preparing Cross
examination of defendant.

3. Ligen to the answers you witness gives and adjust you questions
accordingly.
4. Marking and introducing Exhibits

a) Ask to have exhibit marked as example, People's 1 for
I.D.

b) State for the record where you are placing a P1 on the
exhibit.

c) Make sure to have shown the exhibit to defense counsd
and dtate for the record that you have shown the exhibit to
defense.

d) Ask to approach the witness. Take the exhibit to the
witness and then return to you place of questioning.

€) Lay thefoundation.

- What is P1 as marked for identification.
- How do you recognize it?
- For photographs.
-What is P2 a photograph of ?
-Is P2 afair and accurate picture of--?
- For diagrams.
-What does P3 depict?
-Isit to scae?
-Isit afar and accurate diagram of the
(scene) asthe (scene) was on (the datein
question).
f) Chanof custody for certain exhibits.

B. Wait for thewitnessto firgt talk about the exhibit (before you
have the witness identify it). Let the withess mention the subject
matter of the exhibit in the naturd flow of testimony. When the
witness mentions the exhibit, then have him/her describeit.

W: the defendant had a knife.

DA: describe the knife.

W: it was dlver.

DA: how long was the blade.

W: about sx inches.
Use demondrative evidence: it will help make up for most
witness sinability to describe events and increase juror’s
retention of key facts.

C. The Style of Direct Examination




3.

STAND while quedioning witnesses. Standing is a podtion of
authority. However, make sure the judges ae watching your
witness, not you.

Sand dill and upright- you may vary your podtion for emphess
but avoid distraction movements.

Speak dowly, loudly, clearly and confidently.

4. Do nat rush through your questions. Take enough time
s0 the judge fully absorb whet is happening

4.

Look at the witness while the witnessis answering.

Keep nothing in your hands.

Use no more then an outline. Do not read questions.

Don't editoridize or make comments (okay, uh huh, €tc)

Don't let defense objections confuse you. Recognize that defense
atorneys sometimes object just to throw you off.- never look or act
beaten, wrong or embarrassed if something goes awry. If you don't
react, chances are the judge might not either.

Show respect for the court and opposing counsdl.

- Address the court and not opposing counsdl.
- Stand when addressing the court.

10. Use Simple Direct Language and Short Questions.

-True technicd terms may be appropriate with experts
however have them explain the termin everyday language.

-Each question should be designed to dicit specific

and known responses. Ask questions to dlicit evidence to
support the theory of the case. You should ask brief questions
and let the witness tdk, wating until the witness finishes
hisher answer before asking your next question. Then clear up
any ambiguities and misstatementsimmediately.

Introductory questions.
-Ask warm-up questions which alow awitness to relax.
-Ask the witness if he/she is nervous-humanize them in front of
the jury.
- Personalize the witness where appropriate.
-A the witness to “Tell the judges...” and have the witness

look at the judges when spesking.

-Give the judges a full opportunity to hear and see what an

important witness hasto say.

a Firg, have the witness give a brief account in narrative
form of what happened.
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Go back over it, diciting more detall.

-Example Usng exhibits, you can have the witness go
through the testimony again.

-Leading questions are appropriate for:

preliminary meaiters or where there is little danger of
accusations of improper suggestions and/or  facts
warrant them.

Examples. Expert witnesses, the very old, handicapped
witneses, children, hodtile  witnesses,  refreshing
recollection, etc.

Ligen to wha the witness says Oftentimes, we
concentrate so hard out next question that we fal to
ligen caefully to the answer of the question we just
asked and therefore, are unable to draighten out an
ambiguous or misunderstood response.

Taking notes is a matter of persona preference. Just
remember, the more you write the harder it isto listen.

Use inflection in your voice rrase and lower your
voice, spesk dowly (and vay only for emphass).
Don't be afraid to pause.

Allow natural emotions to affect voice.

- Ange.

- Indignation.

- Sorrow.

- Sympethy.

Avoid dropping your voice a end of question.

Besincere.

Don't posture: Don't be mechanicd.

Use IMPACT language.

-Crash, not accident.

-Attack, not incident.

Egtablish defendant’ s identity as early as possible.

-Example: Isthe person you saw driving the car

in court today? (Or) Is the man who came into the store,
in court this afternoon?

Move the witness aong in stages:

Use language that lets the witness know to go in smal
steps.

-What time did you get home? Was there anyone dse
there? (or);

What was the firg thing you saw when you got to the
warehouss? What were the lighting conditions?
Destribe the westher conditions. How far was the
defendant from you when you firgt noticed him?

Loop back part of the answer into the next question.

-When defendant leaned againgt the car which hand did
he use? When you firs saw the broken window, where
were you standing? After you heard defendant say, “I'm
going to kill you” what did you do?

p. Whenadl dsefals “What happened next?’

15



11. Remember These Additiona Factors.
-Be sure to cover the dements of your case.
-1f the witnessrefers to an exhibit as “this’, identify
exhibit by number and description.
If the witness estimates distances by using courtroom
markers.

-Have the court quantify for the record: Ex:

That is about thirty feet, your Honor.

-1f the witness gestures or demongrates describe it
for the record. Example: The witnessis pointing to
the celling with his right hand, the witness has his
left hand in afigt, the withess is nodding her head.
-Clear up loaded, vague or too vivid words.

-Slow down events to emphasize eyewitness
testimony.

1) Bresk every detal down into a question. Examples.

The observations of adefendant...

- Outsdethe store.

- Asheentered the store.

- Asheroamed theaides.

- Ashe approached the register.

- Ashedrew agun.

- Ashe demanded money.

- Asthevictim opened the cash regigter.

- Asthevictim handed over the money.
As the defendant |eft the Store.

2) Establlsh the witnesses ahility to perceive.

- How far away from defendant were you?

- Wasthere anything obstructing your view?
- Dexribethelighting.

- Waeethelightson?

- How long was defendant in your store?

3) You may wish to peed up everts with genera
questions that invite the witness to tell a story.

4) Demondtrate time by asking witness to pause
and tdl you when the appropriate period of time
pased (be sure it is something you want to dicit - and
have discussed with your witness).

12. Control Runaway Witnesses.

-Avoid by proper witness preparation.

-When it happens anyway try to control witness. Examples:
-“Let me gop you for a moment”; “Hold on’, or just a
second.

-Be polite and courteous.

V. SPECIFIC TYPES OF DIRECT EXAMINATION

A. Child Witnesses
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Children will obvioudy require specia atention. You mugt take the time to
edablish rapport with them. You must dso meke sure that you are both
gpesking the same language. Never force a child to use your vocabulary. You
must dways adapt yours to theirs.  With child witnesses, or with anyone who
seems overly frightened, it is dways wise to show them the courtroom ahead
of time. Show them where everybody will be and let them get comforteble. If
possble, a neat little trick with child-witnesses is to introduce them to the
defense atorney a short time prior to their testimony. In many cases this may
reduce the combativeness of the cross examination.

1. Mest them persondly first. Let them get to know you and be
comfortable with you before you get into trid preparation. Explore the leve

of maturity. A five year old may turn out to be more mature than a nine
year old.

Don't over prepare them. Going over the facts to often may confuse them.
Know the terms they use and prepare them to testify in those terms.

2. Let them see the courtroom and understand who will be there.
Where possible, do alittle role playing.

3. Haveaspecid person in the courtroom during trid if that will
help. Let the child carry atoy to the witness stand if that will
help.

4. Don't make children tedtify to the facts over and over again. Once is
enough if you can get it.

5. Use some leading questions, but then follow the short and smple question
and answer approach.

B. Elderly Witnesses

1. Meet them persondly first. Explain who you are and what you ar go to
do. Let them know you're going to help them through this process.

2.  Go over the factswith them.

3. Let them know it's dright and necessary to use certain distasteful word
court. Tel them the judge will underdand and it will hep them convict
defendant. (Y ou will have prepared for thisin opening statements)

4. Show them the courtroom and explain the process while there.

5. Aswith dl witnesses, tel them not worry about anything but telling the
truth. If they do not remember something it’s dright.

6. Make sure they can hear you in the courtroom and help them to project
their voice by standing further back from the witness box.
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7. Think about how to make them more comfortable in the courtroom.

8. Use some leading questions to get them sarted and feding a ease. Ak
them to tdll the judges alittle bit about themsdlves.

9. Usecaefully sdected words and make sure they understand you.

10. Don't keep hem on the sand for a long time. They may not be able to
take it. But, make sure they have ample opportunity to get the facts out.

D. Expert Witnesses

As with dl witnesses, experts should be contacted and interviewed prior to
trid. One of the mogt important things in usng expert withesses is to get them
to ek in language easly understood.. This will require your reading over
the expert’s reports and reviewing them with the expert so tha you, yoursdf,
can underdand what they are saying. If you cannot understand it, how can
anyone dse jury? If the expert has prior experience in courtroom testimony
you might ask him if he knows of a good way to explan the complexities of
what he is saying. If the defense is dso offering expert testimony, ask your
expert how he would counter the defense expert and why his conclusons
differ from the defense.

1. Don't assume the expert is familiar with testifying in court.
2. Make sure the expert understands his’her role and wheat is expected of them.
3. Explan how you intend to “qudify” them as an expert witness.

- Knowledge, skill experience.

- Education.

- Traning.

- Honors.

- Memberships.

- Publications.

- Previoustime qudified to testify as an expert.

4. Don't dipulate to your expet's qudification. Your expet's qudifications
will impress the judges.

5. Typesof Experts.

- The hypothetical expert renders an opinion based upon facts presented to
him/her in the form of a “hypothetical question” (which mirrors our case's
facts).

- The non-hypothetical expert tedifies as to hisher opinion based upon
hisher own observations, experimentations or research which he/she
conducted.
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9.

10.

11.

12.

13.

14.

Interview them prior to trid. Make sure you understand what the expert is
going to say. Have him explain it to you in laymen’'s teems. Ak if there is
anything you can read on the subject to prepare for trid. You may want the
expert to bring to court any books and authorities which bolgter his

testimony.

Have your expert help you prepare for cross examination of the defense
expert and help you to ask the right questions of him on direct to diffuse
the testimony of the defense expert ahead of time.

Go over any report the expert has made and make sure you understand it.
Go over tests performed and make sure you understand them.

Go over foundation questions with the expert, as well as any hypothetical
you intend to use.

Tdl your expert when he is going to testify and don't make him wait. Cdl
and thank him afterwards. Y ou may need to use him again.

In trid, qudify your witness and do not dipulate. The judges should
understand why this witness and his opinion are to be afforded grest

respect.

Have the expert tedtify in laymen'sterms. The “gas chromatograph” has an
impressve sound to it, but won't help your case unless the judges
understand what it does.

Have the expert use visud ads.
Police Officer

Don't assume the officer is familiar with testifying in court. Stress the
importance of their being familiar with the entire case as wdl as ther
individua reports.

-Make sure he/she has read their reports.

-Make sure they can identify any evidence they had contact with in the

case.

If the officer is experienced remember the two key questions. What
happened next? What did you do then?

Don't let them read their reports on the stand. Occasiond referrd to refresh
their memory is acceptable.

Get them to look at you and the judges.

Go over the testimony with them. Make sure they understand wha you
need them to establish.



6. Anticipate the defense and have them explan any midakes they might
have made.

7. Havethem remain available during the entire trid if possible.
8. Have them wear their uniformsif they normaly do.
9. Make surethey know to act like professonasinand out of the courtroom.

E. Accomplices
Tread softly when using this type of witness. Always be prepared for them to
turn on you. Use them only if absolutely necessary.

1.Present any prior convictions at the outset. Take the wind out of defense
sls (The judges will have a clue here because you prepared fpr it in opening
statement).

2.Make sure you' ve interviewed these people ahead of time with an
investigator present to take notes. It might be necessary for impeachment.

3.These people are not your friends. Do not treat them as such. Be assertive
and tell them you expect them to tell the truth, period.

4. Don't apologize for these witnesses. (On closing, discuss how barroom
brawls don't occur in convents). Stress the corroboration for ther testimony.
Always keep in mind that the judges distrust the testimony of an accomplice.

F. Sexual Assault Victims

Careful pretrid preparation is imperative. Get to know this person, so that you
can try to understand what he/she's been through. You want judges to see the
crime through hisher eyes. The more you know the victim, the more you will
understand why he/she is certain the defendant is higher atacker and why
he/she was so frightened he/she couldn’t scream etc.

1. Hep the victim understand what the process is and why he/she has to
through it.

2. Dress and demeanor are very important in these cases. The victim can ook
like he/she hangs out on dtreet corners.  Keep the victim in a safe, secure,
comfortable place as much as possble when he/sheés not on the sand.
Caution: the victim to be very careful about hs/her behavior, in and outside of
the courtroom.

3. This witness should be prepared to go through al seps of direct
examination: The narative, the detal, the demondration, the exhibits the
diagram. During the course of this, the use of sendtive language is necessary.
Work with the victim on this. (You will dready have prepared the judges for
thisin opening Statement).
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G. Non-Arabic Speaking Witnesses. The use of interpreters.

Interview this witness with an interpreter even it the witness can gpeak some
Grater. Do it caefully usng smple direct questions, making the witness
understands. This will take some time and patience. Be sure that the interpreter
you use pretrid is the same interpreter you use for courtroom testimony. It
helps the interpreter to know what the facts of the case are supposed to be.

H. Witnesseswith Criminal Backgrounds

Let them know tha the crimind higory will come in and that you are going to
diat it. Tdl them why and tdl hem they can explan it briefly. Go over tha
explanation with them.

1. Caution them to tell the truth

2. Get the crimind higtory out right away and put it behind you.

|. Hostile Witnesses

Cdl them only when necessary. But, don't avoid them just because they are
difficult. There are two types:

- The ones who will lie. Be prepared with their prior Statements for

impeachment or;
- The oneswho will be truthful, but not helpful.
- Control thiswitness leading, short and specific questions.

V.EVIDENTIARY TOOLY STATUTES

The rules of evidence govern every agpect of the trid including direct examination.
The following are some recurring evidentiay issues which warant a thorough
understanding.

A. Business Records

The business record exception to the hearsay rule and provisons alowing
these records to be authenticated through either an affidavit or live tesimony,
without requiring the testimony of the person who made the report, make it
eede for busnesses to provide records during litigation without undue
disruption. “Business Records’ applies to records of every kind of business
enterprise, occupation, cdling, inditutiond operation, or governmenta
activity, whether profit or nonprofit.

To lay its foundation for entry, the -Custodian of records, or one who qualified
to authenticate the relevant business records, tetifies thet:

a)The writing was made in the regular course of business; and,

the writing was made as arecord of an act, condition, or event and is
offered to prove the occurrence of the act, condition or event; and

b) The writing is identified, and its mode of preparation discussed; and
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¢) Thewriting was made a or near the time of the act, condition or event
occurred; and

d) The sources of information for the writing and the method and time of its
preparetion indicate the writing is trustworthy.

B- Prior Consistent Statement

Evidence of a witness's prior consstent statement may be introduced to
rehabilitate the witness after witness truthfulness has been chalenged, either
expredy or impliedly. To lay the foundation:

1. Prior Statements of Testifying Witness

a A prior incondgent datement of the witness has been admitted in
evidence; and,
b) The prior condgtent statement was made before the dleged inconsstent
statement was made; and

-1f satement is written, authenticate it..

or

a) The witness's testimony at trid is clamed to be the result of a recent
fabrication or to have been influenced by bias or improper motive; and
b) The prior condstent statement was made before these circumstances

are dleged to have arisen; and

-If gatement iswritten, authenticate it.

2. Prior Statement of Hear say- Declarant
a) Statement is admissible to support the credibility of a hearsay declarant

C. Prior Inconsistent Statements

Prior inconggent datements of tedifying witnesses are admitted as an
exception to the hearsay rule because they safeguard againgt changes in
testimony. They are admissble for the truth of the matter stated because the
witness declarant is avalable for confrontation and cross examination and
because the previous statement may be closer to the truth since made nearer in
time to the recaled event. Prior inconsstent statements by hearsay declarants
are dlowed as an exception to the hearsay rule, but are not admitted for the
truth of the matter stated. They are admitted only to reflect on the hearsay
declarant’ s credibility. It's Foundationis....

1. Statement is inconastent with any plat of ether the express or implied
testimony of the witness.

2. Witness, while tedtifying, was given the opportunity to explan or deny
making the prior statement.

3 Witness has not been excused from giving further testimony in the
action; and

4. If gatement isawriting, authenticateit.
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D. Prior Identification

Victims or observers or crime are often caled upon to identify an accused in a
palice lineup, and later, a the trid, ether the victim himsdf or some other witness
tedtifies to identity. The prior identification is the equivdent of a prior statement-
inconsdent if the witness tedifies differently a the trid, consgent if he makes
the same identification. The foundation is as follows:

1. Must be of defendant or another crime participant.
2. Made when the crime was fresh in witness' s mind.
3. When identification was made it was witness s true opinion.



ETHICSOF DIRECT EXAMINATION BY THE PROSECUTOR

EXAMINATION OF WITNESSES

A prosecutor should not cdl a witness who he knows will dam a vdid
privilege not to testify, for the purpose of impressng upon the judges the fact
of thecdlam of privilege.

PRESENTATION OF THE EVIDENCE

A It is unprofessond conduct for a prosecutor to knowingly offer fase
evidence whether by documents, tangible evidence or the tetimony of
witnesses, or fal to seek withdrawd thereof upon the discovery of its
fdsty.

B It isunprofessona conduct for a prosecutor knowingly and for the
purpose of bringing inadmissble maiter to the attention of the judges
to offer inadmissble evidence, ask legaly objectionable questions, or
make other impermissble comments or arguments in the presence of
the judges.

C It is unprofessona conduct for aprosecutor to permit any tangible
evidence to be displayed in the view of the judges which would tend to
prgudice fair consderation by the judges until suchtimeasa
good faith tender of such evidenceis made.

D. It is unprofessona conduct to exhibit tangible evidence in view of the
Judges unless there is a reasonable basis for is admission in evidence.

WITNESS SRULESFOR GIVING EFFECTIVE TESTIMONY

(For the Witnesses prior to thair testimony)

If you can answer aquestion “yes’ or “no”, do so.

Say “yes’ or “no”. do not nod or shake your head or mumble “un-huh” or “uh-
un’.

Don not volunteer any information which is not requested.
Keep dl your answers short and to the point.
Speak in complete sentences.

Answer in aloud clear voice.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

Look a whomever is doing the questioning, whether it be mysdf, the defense
attorney or the judge.

Do not gare a the defendant, it will only distract you. Do not look & me when
the defense atorney is questioning you.

Put al your concentration into ligening to the questions and answering them
accuraely.

Be sure the questioner has finished the question before you answer.

On the other hand, don't pause too long before answering; it will look like
you' re thinking up the answer.

Don not spesk unlessthere is a question pending.
If you don’t understand a question, ask to have it rephrased.

Do not, under any circumstances, give an answer to a question you don't
understand.

No one expects you to remember every detall. If you do not remember, or
don’t know something, just say so.

However, don't say you don't remember something just because it is painful
or embarrassing to discuss.

As much as possble try to remember and repeat verbatim the words the
defendant used when you are asked what he said.

When asked questions about time, distance, height, weight and age, estimates
are acceptable. Don't be more specific than you fed is accurate.

Don't gpologize for your tesimony. Avoid prefecing your answer with such
comments as “| Guess’, “I don't redlly remember, but...”.

The defense atorney may ask questions that end with “isn't that true?” Don't
agreewith him if it ign't true.

If you find yoursdf getting upset, tearful, or if you need a recess for any
reason, do not hesitate to ask the judge for a momern.

The defense attorney may ask offendve questions. Don't get  angry.
Remember that it is not a persond atack againgt you.

Direct examination will usudly proceed in chronologica order. Cross
examinaion will generdly jump from topic to topic in no apparent order.
Don't let this confuse you.



24,

25.

The defense attorney may show you written Statements, police reports, or
transcripts of prior tesimony in an atempt to impeach you. You should not
fed obligated to conform your testimony to such prior testimony. If there are
discrepancies, you should be able to explain them.

The defense attorney or his investigator may contact you outsde the
courtroom for an interview. Whether or not you speak to this person is entirdy

your decison. You have the right to refuse or to have someone from the
presenter’ s office with you.
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CROSS-EXAMINATION

Cross-examination is a mideading term for the important process of asking an
opposing witness questions to gauge rdiability. It implies a vexaius dtitude, which
may or may not be appropriate. It implies some kind of test, which it is but only in
the loosest sense of the word. Whatever its description, it is a criticd component in
the effective presentation of a case if only because of the expectations of jurors after
years of movie and televison dramas.

If is dso highly overrated in its importance. Why? Because the mogt brilliant cross-
examination will never compensate for a lack of proof or a week case-in-chief. Nor
should it. Even when the defense witnesses are destroyed, the judge will adways go
back to what the alegations are to determine, independently, whether or not the case
isthere,

Neverthdess, the ability to demondrate that the defense is empty smoke is essertid to
a winning prosecution. And the best way to do that is through effective cross
examination. This requires following certain fundamenta principles which, if ignored,
can lead to disaster. For it is the proper mindset, and not so much the clever questions,
that is the key to success.

CARDINAL PRINCIPLES

K eep perspective

When a case is prosecuted, the one and only reason is because we believe the
defendant is guilty. How do we know that? Because of the evidence which was used
as the basis for the prosecution. And how do we know the evidence is rdiable?
Because, since we were not there at the time of the crime, and al of the evidence is to
us, secondary, we have kept an open mind and objectively assessed our own witnesses
and evidence to come to the conclusion that the case is meritorious. Keeping that open
mind not only helps us to deep better a night, it is aso critical to our success in trid,
because we must demongtrate that open mind at al times.

The firgt thing to remember, before we ask a single question, is why do we know the
defendant is quilty? Perhaps it is because there is a mountain of objective evidence
which convinces us...and any rationd person, of the defendant’s gquilt. It is that
mountain which must always be the foucs of our case It is that mountain thet is going
to convict the defendant.

Keeping that perspective is the most important thing to do in your cross-examingion
and in your trid. If you have it, the truth will literdly shine through you. If you don't,
the judges will properly senseit accquit.

Focus on your winning issues

Trids ae sometimes embarassngly long, despite our best efforts. The defense
drategy is to avoid our winning issues a dl cods, because to concede their
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importance, even ther exigence, is to admit defeat. So we must drive a every
opportunity to focus on our winning issues.

What are they? They are the same in every prosecution: the crime and the defendant’s
connection to the crime Almost every case that is lost has little to do with a bck of
rationa proof. It is lost usudly because the crime and the defendant’'s connection to
the crime has somehow become logt or seemingly irrdevant. Some other issue has
become more important. Some hidden agenda had come to the fore. Some stronger
emotiona feding has grabbed root in the judge's mind. The best way to defeat this
tactic is to focus, whenever possble, especidly on cross-examination, on the crime
and the defendant’s connection to the crime. It is the surest and best way to bring any
judge back to redlity.

Qudity in and Quality out

The quaity of an answer depends upon the qudity of the question. That means that if
the premise of the quegtion is fase or mideading, a digtortion, a hdf-truth, then the
answver is meaningless. Does this mean you cannot be sarcastic or clever, or even
funny a times? No. It gmply means you will aways ask far quesions to mantan
your integrity and impartidity and to insure that the points you do make on cross
examination generate ther full logicd force.

Scoring aGod Every five Minutes

Sometimes a colleague will brag aout how he is killing some witness, usudly an
expert, on the witness stand. How long has it gone, | will ask? When I'm told
anything more than an hour, | start to cringe. That & not to say that cross-examingtion
should never be that long; it's just that it rardy should be. To be most successful it
usudly should be shorter, not longer. Why?

A judge can only asorb s0 much so quickly and for so long. They have to be
interested; they have to be entertained; and they revel in conflict. The best way to do
that on cross is to figuraively score a goad (make a serious point) every five minutes
on an important issue. If you can do that for an hour, fine. If you can do it for two
hours, fine. But understand there is a law of diminishing returns and that the longer
you go with a witness, the more important you are making him or the issue he is
rasng.

Mogt witnesses can be effectively cross-examined in no more than fifteen to thirty
minutes. The exceptions are difficult experts in complex fields, where you may have
to think in terms of haf a day or so, and defendants who are dumb or desperate
enough to take the witness stand. But even in these ingtances if you haven't done your
jobin haf an hour to an hour, it better be because you're having too much fun hitting
grand dams and not because you're wasting the judge's time on trivia or showing off
how much you think you know.

PURPOSE OF CROSS-EXAMINATION

Accentuate the Good/Minimize the Negative
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Most evidence, especidly from defense witnesses, is two-edged. It helps and it hurts.
It's not smply black and white. Counsd on direct has surdy emphasized dl those
factors that hurt your case. So your main job on cross is to get the witness to concede
al those things that help your case, those things that the defense has glossed over or
ignored.

This is a sample and powerful technique that normdly should be used a the dart.
Why? Fird, it doesn't make much sense to attack a witness, or even destroy him, and
then focus on matters he must concede to be true. Ending that way confuses the
judges and weskens your main god which is to labd the witness unrdiable. Second,
getting the witness to admit things narrows the contested issues that the judges will
actualy decide; the less they have to decide, the better. After you have squeezed the
witness for those admissons and concessions that help, then decide how to minimize
the negative and whether you even need to go on the attack.

A Reason to Doubt

Our burden is to prove the case. But we don't have to prove every defense witness is
wrong by cross-examination done. This is impossble and that would be satisfied only
if the witness admitted their error on the witness stand. That happens infrequently.

Our real burden on cross-examination is much smdler. It is to give the judge a reason
to doubt the credibility or rdiability of the witness and, given that mountan of
evidence which is behind us, to be able to argue there is no doubt thet the witness is
misaken or Imply lying. Once you have effectively demondraied thet there is a
substantial  reason or reasons to doubt the credibility of a witness, you job is
essentidly done.

Tdl the Judges How to View the Evidence

Of course, the pdges need to know what you think of the witness. This will become
obvious by your questioning which will sgnd exactly how unreigble you view the
witness and why. As you do your cross you will be creeting a label for the witness in
the minds of the judges. During find argument you wave your results to the judge and
demondrate how, in the context of your whole case, this withess was meaningless or,
even better, helped you. The labd, of course, must be a true one. If you don't
establish it in your cross, how can you clam it later?

What do you do when you can’'t? you step back and look at your evidence and ask the
judges to do their job, to weigh whatever contradictory evidence is before them and
decide which sde, if any, is more rdligble given your mountain of evidence.

CONTROLLING THE WITNESS

When you cross-examine, as opposed to the rule in direct questioning, you should be
the gar, not the witness. You should be in control at al times. Losng control means
logng direction, focus and momentum. It means giving the witness the chance to
surprise or ambush you. Here are some suggestions to prevent that.



Demeanor

Sometimes overlooked, demeanor is a criticd method of control. No matter what
happens you must never show that you are upset or nervous about a response to a
guestion. Such a viscerd dgnd by itsdf could undermine an otherwise meritorious
case. A podtive tone, an assartive and powerful voice, an organized structure, an
unflgppable mien dl of these things tel the jury that you are in control, that you are
unconcerned.

Does this mean you have to be loud and bombagtic? No. Sometimes the mogt
effective ploy is to let the witness quietly and <oftly know exactly where you ae
headed but there is nothing to stop your smple, direct questions. Losing your temper,
expressing frugtration or emation will rarely be rewarded and often punished.

Sarcasm, when agppropriate, can be deadly to the witness. But you must be careful.
Don't get ahead of the judges. Otherwise yu may smply look mean and the judges
will missyour poirt.

Leading Questions

This is the time and place to ak dl of your leading questions. Essentidly, on cross-
examination, you testify by making statements and smply ask the witness to agree,
yes or no. When he does, you smile ad mutter a mentd, “Thank you”. And when he
doexn't, you smply dap him down by reminding the judges that the evidence
supports your side and not his.

Make the leading questions smple and short, or a least focused on a single point.
Compound questions will blunt your attack and encourage evason by the witness.
Jug teke the statement you want to assart as true and finish it with, “Right?” Your
record will be impeccable and your cross-examination effective.

Demand Answers

The surest way to lose control is to dlow equivocd or tangentid answers to be
accepted without correction. You must close the door on any maybes, probablys,
possiblys or any other watered down qudifiers like, “I believe, | think, | guess, etc’.
confusion and drift are the defense friends and our enemies.

Shut them down immediately. Initidly, polite follow up questions should be used. But
shift into a higher gear if the problem perssts. “Did you undersand the questions?’
“Answver my question, pleasg’. Do not waste time. Be polite but show you mean
busness if evason continues. Demand answers and make the proper objections and
motions to drike the non-responsive replies, i.e. Everything after the word yes. Your
questions are important. If you don't indst on getting them answered clearly, the
judges will assume they're just not as important as you think and your case will suffer
for it.

Avoid “Why” Quegions




Some advocates say never to ask a why question unless you know the answer. Others
sy don't ask them unless it can't hurt you. Yet they can be highly effective, as with a
pontificating expert who you want to encourage, or as with an obvioudy lying witness
you're smply encouraging to lie more, or when there is no reasonable explandion for
the witnesses action or inactions. On such occasons the “why” question is Smply
giving the witness more rope to hang himsdf. But be careful. Remember that by their
very naure why questions threaten your momentum. They are the most non-leading,
openrended questions possible. They are a bluff in front of the judges tha wins you
points only if not caled.

FORGING THE TRUTH

Trids are supposed to be a search for the truth. Developed in medieva times they
replaced earlier, more irrationd methods of gauging the guilt of a defendant. What
were the old ways? In England it was triad by combat; the concept was that God
would intervene on the sde of the righteous. Some kind of divine intervention would
protect the innocent of heart from harm. The assumption was the honest person had
nothing to fear.

Today we laugh a these ancient customs as ridiculous. But how much better are our
assumptions that from the bads of cross-examindion as the crucible of truth? Our
assumptions are that liars or connivers exhibit certain behaviors when questioned.
They are nervous, look away, cower, are incondstent. They swest, have tics, mop
their brow, choke up. Our modern-day assumption is very smilar to the old, discarded
ones. The honest person has nothing to fear from tough questioning and will rot break
down or appear confused. He will not be bitten or impaled if he has nothing to hide.

The problem, of courss, is that while this may be generaly true, even our own honest
witnesses will sometimes exhibit the same bad symptoms of the liar. And when that
happens, our job is to show how ther tesimony is reliable nevertheess, and hopefully
corroborated. But this concept of the crucible of truth, because the righteous have
nothing to hide, is the basis of cross-examination as a “tes” of credibility. So amost
any reasonable question that logicdly serves that purpose is permissble when
questioning an adverse witness.

No Foundation

We want our information to be firg-hand, direct, from an eye or an ear witness. So
any questioning that establishes such is not the case is permissble. The qudity of the
obsarvations of the witness is criticd in determining ther actud ability to hear and
see what they dam. Equdly important is whether the witness had a reason to
remember the event at al and/or when was the first time he had a reason to do so? An
entire cross-examination could be directed to smply exploring the smple who, wha,
where, when and how of a witnesses ability to see or hear something and whether
they had a reason to remember.

The lace curtan witness. A witness may swear she saw someone €se on the
motorcycle, and not the defendant, at a critical time on direct. If &l you do on cross is
to establish she saw the person rounding the corner for only a second or two a night,
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with only the aid of a digant dreet light through her window with lacy curtains [that
she swears were open even though people could see into her bedroom], and had no
reason to remember or focus on who the driver was until she was contacted by the
defendant’'s family the next day, you have gone a long way to undermining her
credibility.

Unrdiable

Anything that edablishes the witnesses tesimony & unrdidble is normaly
permissble. This includes mental, physca or memory problems, inconsstencies and
confuson It is not enough to have actudly seen and heard something. The witness
has to be able to recollect and to recall and to articulate what he has seen in a senshble
and reasonable fashion. Any migake in this chan of communication skills opens the
witness to a charge of unrdiability. Being confused or migteken is just as damaging as
being an outright liar. You will rarely be able to establish the latter, but you will often
be able to demondtrate the former through smple cross-examination.

Im ment

This is a cross-examing’s dream Stuation. There is no stronger attack on a defense
witness than to edtablish they have sad exactly the opposite on a prior occason.
Thankfully, the reverse is not aways true. Why? Because recacitrant witnesses are
normally the best thing we can hope for in gang and/or domegtic violence cases.
Why? Because judges understand the effect of fear on victims which supplies a
reasonable explanation for the incondstency and which further establishes the truth
and veracity of the origind statements made when fear was temporarily suppressed by
righteous indignation over the origind violent atack.

Defense witnesses rarely have such reasonable explanations for their double-talk. So
when we know we can impeach a defense witness, the main question is whether to do
it up front or save it for a find, cimactic ending. This is a pure judgement cdl. You
might want to get some concessons from them fird. You might have an effective
attack short of the impeachment and use the latter b put the icing on the cake. But if
you are having any problems with the witness, just dam them and be done with it.
Why let them hurt you a al?

Contradicted

The fact that other witnesses contradict what this witness is saying is within the
proper scope of questioning. It is egpecidly effective when cross-examining the
defendant because it can dramdicdly present the isolation of the defendant's
uncorroborated gStuation. A smple goproach is to go through the laundry list of
witnesses who have tedtified to the contrary on various points ending with, “SO he
must be migaken or lying, right?” Your find question is equaly smple “So, dl of
these different people have to be mistaken or lying for you to be not guilty, right?’

Simply Improbable

There are times when you can't show the witnesses testimony unreligble interndly.
Within itsdf, the answers are consistent and unimpeachable, cool, cam and collected.
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There is no hint of evason or equivocation. You fed you have hit a wal. Sometimes,
however, you can step back and look at the whole picture and see that the story of the
witness is neverthdess inherently improbable given the mountain of evidence that is
behind you. And if it is, thisiswhere you can have some fun.

- Example: A defense witness living in Ramdlah tedifies that he saw the
entire murder from beginning to end in Bethleham, and we ve got it dl wrong.
Everything he says is interndly conagent and exculpatory, but the scope of
the cross is directed a the murky circumstances under which he was in
Bethlehem. After establishing he “just happened’ top arive there immediady
before the murder, and “just happened’” to somehow be contacted by the
defense atorney and “just hgppened” to show up in time to testify for trid, the
labd for argument is now st up. Was he redly being honest with us about
how and why he was there that night? No. So can we rely upon his only too-
convenient testimony to be relisble? No. He's a great guy helicoptering dl
over the county on a moment's notice for the defense, but the redity is, he is
an unreigble witness who has not truly been forthcoming as to why he was
there and how he was contacted by the defense. So let's move on to what
redlly counts, our mountain of evidence.

Any unfar and/or inflanmatory question is properly objectionable on cross. It is not
necessay to use unfar, inflammatory quesions to have an effective cross
examinaion. And why should you fed comfortable in usng them in the fird place
when by ther vey naure they encourage trid by innuendo, suppostion and
Speculation? Remember, you have that mountain of evidence behind you. That is what
is going to convict the defendant, not clever, conniving, unfair, trick questions.

PREPARATION FOR CROSS-EXAMINATION

Know and Show

Before you cross-examine a witness you must know everything you can about them
and the subject of their testimony. You must know the facts of your case, and the
reasons the defendant is guilty, so well that you can articulate and expound upon them
in detall and so that you can immediatdy detect any fact that is inconsstent with fact
of guilt know to you.

Then you musgt show the judges that you have this knowledge and control over your
cae. You do this by being organized a counsd table, by your congtant atention to
detall, and by your willing and open help to the court and counsd whenever they
show even a momentary loss of concentration or a lgpse of memory about any factud
detail.

You musgt do this no matter how smadl or trivid the case may seem. The judges must
have this confidence in your competence or you may give them reason to doubt the
points you ae trying to make in cross-examingion, and laer, find argument.
Remember, no one dse can do it. Only you, the prosecutor in court, can establish this
necessary foundation.



Anticipate

This means putting on your thinking cgp and determining in your mind the most likdy
tesimony of the witness given everything you know about the case and his datement
as given to you in discovery. Don't smply be a knee-jerker. Don't smply take what is
sad in the reports a face vaue. Think things through. What does this mean? To what
issues does it rdate? What is the witness's likely fall back postion? Is it contradicted?
Is it corroborated? What is his motive? How was he discovered? Who does he know?
What is his foundation? Why does he have a reason to remember? Wha are his
srengths? What are his wesknesses? How can he help me? Where is he vulnerable?

Interview

The chance to interview defense witnesses should not be missed. Remember, you
should never do this done. Always have ancther witness, preferably a police officer
or invedigator, take notes or ad in the questioning. This procedure is recommended
for any witness who may be problematic.

Think of this as a fact-finding misson, not a search and destroy misson. Nor is it a
time to threaten the witness or intimidate him. Think smal. Save the big suff for
Cross.

It is amazing how often defense witnesses interviewed by you will deny the precise
statements attributed to them. Ask the smple follow-up questions to check the
witness's personad knowledge. Make sure you have the proper identifying information
s that you can contradict or impeach them. About dl, when you interview the
witness, even if it is only for a few minutes use those minutes to gauge his
persondity, intelligence, demeanor, dtitude, bias, al the subtle things that you are
going to probe on cross-examination.

Outline Issues

For a typicd witness, there will be only a handful of factud issues. For some there
will only be one or two. But pre-prepared checklist of issues will hdp guide you
during your cross and insure that you have not missed anything important. The other
habit to develop, to help insure you do not miss something criticd, is to adways
consult your invesigating officer and ask the smple quedion, “Can you think of
anything ds=?’ before you end your questioning.

Lisgen

This is the most important pat of your cross-examination: ligening. The biggest
difference between successful and unsuccessful questioners is that the good ones
adways ligen to the exact words of the witness and think about their meaning to
formulate their next question. The poor ones get the gist of what is said and then rush
on in thar own head to try and trump the witness with some seemingly-devastaing
question that amply flops because they have not redly ligened to exactly what was
sad..



Acting on Information Recaived in Testimony

If you have lisgened, you will find that your mogt effective questions are the ones you
never planned, the ones tha came up smply because you logicdly thought about the
impact of the witnesses testimony and turned his own words againg him.  Not to
twig the facts but to illudrate that the witness is tedtifying in a way which does not fit
the facts.

BOLSTER YOUR CASE

Get concessons

Asume you are findly going to actudly sat questioning the witness. Normally, the
best thing to do is to gart out by showing how the witness helps to bolster your case.
It is rare when any witness cannot help your case. Testimony is rarely 0 black and
white. It is usudly two-edged. So squeeze from the antagonistic witness those facts
which he must concede and which, by the fact that a defense witness must concede
them, helps to narrow the contested issues that the judges will have to decide.

-The Major Facts

At the very least, get the withess to concede the mgor facts of the case
paticulaly if he cdams to be an eyewitness This can go a long way to
proving your case.

Example You are the brother of the Defendant, right? You clam he acted in
Hdf-defense, correct? |If that is the case, what was he doing carrying a fully
loaded AK 47 with him when he killed the victim? And if it was sdf-defense,
why was the victim shot in the back? And what was the defendant doing
outsde the Victim's house so late a night?

-Motive and State of Mind

In any trid mentd dates are criticd. So teke advantage of the defense
witnesses, most of whom you would have never heard of unless the were
caled be the defense.

Example The defendant and the witness have had a long standing grievance
with each other. Right? They have actudly come to blows on a prior
occasion, right? Did you see these fights? Describe them.

-Bad Life Style

When relevant, you can dso use defense witnesses, especidly friends, to
edablish the bad lifestyle of the defendant. This is especidly true in gang
cases where membership in the same crimind organizstion or gang can hep
establish bias or help supply the motive for the charged assault.



- Contrary Facts

A sometimes subtle but effective form of cross-examindion is to pin the
witness down on a contrary or disputed fact which you and the jury know to
be true from other evidence, but the witness doesn't, so you just hammer the
point home. Generdly, in those indtances, the witness has no idea that he is
being tested

Example: In a murder cae a defense dibi withess dams he was with the
witness the entire time indde a house watching his every move far from the
murder scene. You go into detail about everything that he saw the defendant
do and never does he mention the critical fact that the defendant changed his
shirt after the murder, a fact which has been established irrefutably by other
evidence including the defendant's own admisson. You have shown the
witnessis probobly lying because he omitted a crucia fact.

ATTACKING

An atack implies a very aggressve gpproach. Again, generdly dl you need to do is
to establish a reason or reasons to doubt the reiability of the witness. However, these
are some areas to consider:

-Irrelevant

This is the atack to use when the testimony lacks any persond foundation on
the key issue or does not pass the “So wha?’ test, such as most character
witnesses. Smply highlight the lack of foundation or the irrdevancy with a
few dmple questions and st down. Finish nicely. “So you redly can't help us
to know if (thisfact occurred) because you didn’t see or hear it, right?’

-Mistake

You don't have to prove the witness is a liar. If you can edablish he is
probably mistaken, you' ve done your job.

- Bias

Bias is the most eadly edtablished atack because it is the reaionship that
undermines rdiability even if the testimony itsdf seem internaly consistent.

Example How long have you been friends with the defendant? If he asked
you for help you would give it to him, right?So as you St there tedtifying for
your friend, you are biased by your close relationship with him, are you not?

- Inconsistent

An inconsgtent witness is one who says different things about the same issue,
usudly in the same hearing, but sometimes in a prior hearing or Satement o

3¢



that he is subject to impeachment by the prior inconssent Statement. An
incongdgency on a mgor issue is deadly to any witness. When you can
impeach a witness on a mgor issue it is deadly to any witness. When you can
impeach a witness on a mgor point the only judgement cal is whether to
cross-examine on other matters a dl. In any event, you should not dwel long
on your other cross before you smply finish with this type of witness.

-Confused

When a witness is inconagent about numerous little things, the implication is
that he is amply confused. The atack is gentle but effective. You didt a
laundry lig of dl the little inconagencies. Invarigbly that will produce more
and the unrdiability of the testimony is transparent.

-Inherently | mprobable

This is where sarcaam can reign supreme, but you must be careful not to get
ahead of your judge. And your attack must pass the common sense test.

Example: in a rape case, the defense caled a number of women, friends of the
victim, to edablish she liked her men young and a category one of the
defendants charged with gang rape seemingly fit. One cross examindion of
the third friend, the prosecutor, having had enough of this baloney, brought the
judges back to redlity.

So she bragged about how she liked her men dl the time to you, right? And so
you, of course, did the same back to her, right? No? you mean when she was
bragging dl @out how she liked her men you jus sad nothing, right? |
though you were her friend, right? Don't friends share secrets with each other,
right? And so when she told you here secret about how she liked her men, you
told her how you liked your men, right? No? Oh. | thought for sure you would
have told her you liked your men old and smart and empty, right?

If the victim were the dut she was painted out to be by the defense, she should
have been shouting for joy indead of crying rape in the dreets after having
been forced to have sex with six different men in the young man's house.

Liar! Liarl

Except when a defendant tedtifies, it is rare that you can prove that a witness actudly
lied, so you must be careful before implying such. But when you can prove it, by dl
means go ahead and do so and let the judges know you are indignant at the witnesses
effrontery especidly with a defendant.

SETTING TRAPS

Impeachment through a prior incondgtent datement is a classc technique of cross
examination. When properly used it is the smplest and cleanes way to objectively
undermine awitnesses righility.
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In fact and in Sirit

Look a the whole substance of the witness's testimony and prior statement and make
sure that the prior isinconsgstent not just in fact, but aso in spirit.

|mportant, unless...

The factud issue should be an important one, not a trivia one, or you could lose your
own credibility in front of the judges. The exception is when you are trying to
edtablish that the witness is incondgtent in generd or easlly confused; then there is a
larger, appropriate materid purpose for the impeachment on what would otherwise be
aminor technicdity.

Have your proof ready

Make sure that the witness, normaly a police officer, is available and ready to tedtify
should the witness deny the incondgtency. Absent such proof, dl you have is the
innuendo of asking the quesion which is an insufficient foundation from which to
argue the impeachment. You shoud keep a list of al withesses necessary to prove any
necessary prior statement before the trid and maintain and expand it throughout the
trid. Then when time for rebuttd comes you will be ready to cdl them admost
automaticaly.

Letting them Tak

Before you impeach the witness give them a chance to embdlish. Let them was poetic
about the point that you are going to destroy. You don't care. It just makes it farther
for them to fdl. So encourage them in this area. You're just trying to make the target
of your impeachment as big as possble The more rope you give them to hang
themselves, the better.

Pin down the “ now”

If it isn't dready clear, pin down exactly what the witness is saying currently. So
you're saying today that XXX, right? The worst can happen is that he contradicts
himsdf in front of the judges, which only helps you. The best that can happen is that

he will say yes. Heis now setup for the impeachment.

Pin down the prior

Now is the time to pick up prior statement and just read it to the witness matter-of-
factly. Did you say, on such and such a date, to such and such a person, a such and
such atime, a such and such aplace, the following: XXXX? Yesor no?

Do not pargphrase. Read the prior statement exactly. The answer is yes or no. If the
witness says he can't remember, go to plan B and refresh his recollection. Walk up to
him, hand him the same piece of paper, ask him to read it to himsdf, and tel you
when he is done. Ask if that refreshes his recollection. If he says yes, pin him down,



yes or no, if he made the prior statement. If he says no, the judge can see the
evadveness for itsdf.

Conceding the double talk

Once the witness has been pinned down on the current and the prior statements, the
judges know he is taking out of “both sdes of his mouth”. The only thing left for you
to do is make him concede the double tak, not why or how or if he has an
explanation. That's for counsd to worry about. You don't care, SO show that to the
judges.

Do you admit you sad A before and now you say B? Yes or no? He must admit the
truth or look even worse. And his concession alows you to argue to the judges that,
whether intentiond or not, whether understandable or not, the bottom line is tha the
witness is unrdigble having given two conflicting statements about the same thing.
You can't do better than that. And as long as you mountain of evidence remans
intact, you should prevail on the issues.

Of course, there are times when we have to use prior inconsstent statements to
impeach our own witnesses to help prove our case. This is especidly true in gang
cases and domestic violence cases. Usudly, impeaching such recdcitrant witnesses is
the best way to prove your case; they make your case easer, not harder, to prove.
Why? Because their refusd to tdl the truth in trid is understandable given the nature
of the charges and out mountain of evidence.

CHARACTER WITNESSES

Use of opinion, reputation and specific acts of the defendant to etablish any relevant
character trait which are in issue is sometimes critica, but generdly an atempt to
obfuscate and confuse the issues. Evidence, as it comes from people who were not
witnesses to the crime, is inherently wesk.

A pefunctory reminder of ther irrdevance is normdly sufficient. You weren't there,
were you? You don't know what happened, do you? You have no persona knowledge
of anything in this case, do you? You may fed it is not even necessary to ak
questions, paticularly if it is a close family member, such as a mother or father or
sster or brother.

Such witnesses dso suffer from an inherent problem of bias. If they have had enough
contacts with the defendant to have an opinion about his character, those same
contacts will normally establish a biased rdationship

If you think the defense has gotten any mileage out of a character witness, there is a
fal sofe series of questions. Assuming the defendant committed the crime with which
he is charged, would you opinion of him change?’ If he says yes, the worthlessness of
his testimony is conceded; if he says no, then the follow-up is smple So, even if he
committed this crime, your opinion would ill be that he is a person of good
character, right?



|F THE DEFENDANT TESTIFIES

When you findly, see a defendant take the witness stand you can truly focus on the
two most important aspects of the case: the crime and the defendant’s connection to
the crime.

Props

You get to use those materiad objects which are part of the case. You get to use the
wegpons, the diagrams, the clothing, everything that you can think of to bring the
crime to life in front of the judges You get to hold it in front of the defendant and
confront him with it.

Detalls of the Crime

You get to focus on the exacting detal of the crime. You get to force the defendant to
admit dl of the little choices, dl of the tiny seps, dl of the deliberate things he had to
do to complete the crime. You get to confront him about what he was thinking, what
was going through his mind, every step of the way. You get to probe his maotives, his
reesons for action, his hared, his greed, whatever it is that made him tick and
determined his course of action.

And aways, a the mog criticd moments, the defendant will have lgpses of memory,
of control, of fallure to remember, of blacking out, or fading out, or whatever, because
they can't admit the obvious, that they were conscious of what they were doing.
Because if they were, they are obvioudy guilty.

Failure to Report

You may not be adle to comment on the defendant’s post-arrest silence, but you can
certainly inquire why he faled to report the crime, or cal for help, or why he ran off
and took flight in those cases where he clams he acted in sdf-defense or was an
innocent bystander or was the red victim. This is a paticulaly good line of
questioning in domestic violence and cafe fights.

No Corroboration

Whenever possible, dtress that there is no corroboration for what the defendant is
cdaming. You can dways do this when it comes to the defendant’s clamed mentd
state.

CONCLUSION

The proper mindset of cross-examingtion requires an undersanding that no
witness is al good or bad. You want to accentuate the podtive and minimize the
negdtive as you control your witness, for example, by having witnesses concede the
things they mudt, admit the things they don't know, ligen and use ther testimony in
light of the truth, and, if necessary, further undermine their rdiability by establishing



they are, irrdevant, mistaken, biased, inconastent, confused, inherently improbable or
amply lying.

Once you have done that, once you have established a substantid reason to doubt

testimony, since you are backed up by a mountain of evidence that points towards
guilt, you have done your job. It istime to stop.
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FINAL ARGUMENT

PURPOSE

Find argument is the best chance for the prosecutor to build a fortress of evidence,
brick by brick in front of the judge that establishes guilt beyond any reasonable doubt
Srong find aguments never lose this focus. They condgtently center on quilt and
only discuss the attacks of the defense in this context. Wesk find arguments never
build or, worse, focus on the defense issues in a vacuum. This exaggerates their
importance and encourages confusion.

Its drength is a function of the evidence in the case-inchief. The mog brilliant
argument cannot make up for a lack of evidence, nor should it. When the sound and
fury of find argument is over, the judges mugt, of necessty, go back to the proof. If
it's not there, you should and will lose. Never forget this A good find argument will
lead the judges to do justice.

Equally important, after you have won your case, you want to be able to deep at night
knowing that the people you send to prison, and sometimes to their execution, are
actudly guilty. So in planning your argument, remember that you were not there a
the time of the crime. Structure an argument that convinces you, as a reasonable
person, that the defendant is guilty and the defense is wrong, on the dae of the
evidence. From there, the purpose of your find argument before the judges is clear: to
demondrate that truth and judtice is on your Sde in a powerful and persuasve
manner.

INTEGRITY

Integrity must be your watchword in any case. The judges look to you to have and to
hold it & dl times But they will severdly punish your client, the people of Pdedtine,
if they have any hint tha you are cutting corners or playing fas and loose with the
truth. That is why so many defense attorneys will try and get you ned or to respond in
a non-judicious way. They want to cut you down to their leve in front of the judges
knowing that they will not be hurt, but your case will be You mugs fight such
temptations and teases. You must mantan your integrity a dl cods. Any tactics
which undermine your integrity should be avoided even if lawful. Some examples to
be avoided follow.

Oversdling

Never oversdl your case, especidly in your opening statement. If anything, undersdl
and overprove your case. Oversdling occurs when you promise too much, midabe
the defendant or the seriousness of the crime, when you push a not-so-hidden agenda
as a mgor factor in the case going into too much detail to prove the obvious. Such
tactics undermine your integrity because judges will rightfully infer tha you are
overzeglous, out of focus with redity, or Smply want to win for al the wrong reasons.
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Show respect for the truth regardiess of the consequences and you will maintain your
credibility, your perspective, your integrity with the judges, dl of which are critica
for the emotiond acceptance of your fina argument.

Be Caeful of the"l

Expressng your persond bdief is not only improper, it is anathema to your integrity
because it robs you of your most important asset, your impatidity. Trids are not
supposed to be swearing contests of counsdl; they are supposed to be tests of the
qudity and quantity of the evidence. To avoid such error, make it a habit to avoid
usng “I” when addressng the judges. If you do say |, you must incorporate another
habit, that is, to dways add a quaifying phrase. “On this evidence’. Or use the royd
“We’, as"“We submit, with this evidence..”.

Persona Attacks

You may be tempted to respond in kind to persond attacks made upon you by defense
counsd. You must ress this ploy and do your best to never respond in kind. It is
sometimes very hard. Just remember that loang your cool and getting in the face of
counsel is exactly what they want. They want the trid to appear to be a contest or
persondities and not a search for the truth. They want you to look angry or irascible.
They want you to play up to a bad sereotype from the movies or tdlevison. It only
helps their defense.

Do respond vigoroudy and professondly when appropriate. Oftentimes, the best
response is to make an oblique reference to the charge, note that you heard it, and tell
the judges you are not going to pursue it, that you are going to let the evidence do dl
the talking

COMPETENCE

Competence is another attribute which judges expect. A prosecutor is supposed to be
professona and knowledgeable, familiar with the facts and the law, confident in his
actions and in the presentation of evidence. The judges will look to you to meet these
requirements, particularly in the heat of a courtroom battle. If you are doppy with the
facts or the law your competence will rightfully be cdled into quedion. This can
serioudy undermine or compromise your case.

Loss of Control

Under no circumstances should you resort to shouting, ydling or name-cdling. The
judges may believe that you are acting out of control because your case is weak. To
pargphrase a wise Chinese proverb: You can tell which sde is loang an argument by
hearing who is raising their voice.

This does not mean you cannot be emotiona or powerful. You should be to have an
effective argument. But you mugt adways show that you are under control of your
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emotions, that you are arguing the logicd inferences of the evidence and not seeking
to win through intimidation or arrogance. Never let them see you swest, even if you
do.

Make it Complicated

Too often prosecutors who are overworked and properly zedous want to show off to
judge how much they know or how hard they have worked in bringing a case to trid.
They want the judges to understand al of the incredible, sophisticated paths they took
to investigate and prosecute the case. They want the judges to know how much
expertise they have ganered in some esoteric scientific area or discipline. In their
questioning of witnesses they will ddiberately display an encyclopedic knowledge of
the same.

Yet, often without redizing it, they have complicated their case and their arguments
needlessy. By doing 0, they creste an open invitation to doubt where none should
exig. Don't do it. Keep it smple both when you put on your case and when you argue
it.

Remember, every case should be smple. A crime was committed and here is how we
know the defendant did it: one, two, three. That's it. If you cannot summarize your
caxein a few short sentences, if you cannot tell the judges why the defendant is guilty
as smply as one, two, three, you are not doing your job.

Why? If it's not smple, it must be hard. If it's hard, there must be a reasonable doubt.
No matter how many experts are cdled, no matter how much science is involved, no
matter how many counts or how many victims, no matter how long the trid, your
find agument must show why it's dmple to convict the defendant. Making the
complex smple is what separates the effective prosecutor from the wesk ones. It is
what you must do in every find argument if the judges are to see the truth.

Smply Reciting the Facts

Inexperienced prosecutors, or those who don’'t understand the purpose of argument,
amply recite the facts of the case But argument means more than smply reminding
the judges about the important evidence. That is only the bare bones beginning. It is
essentid that you explan the meaning of the evidence, its legd dgnificance and
impect in proving the guilt of the defendant. Use the “What Does It Mean” argumernt.

Example of the “What Does It Mean?” argument:

“On the night of the crime, dter dapping his wife in the face, the brave
defendant left the house the moment his wife, the victim, screamed for help.
What does this mean? He fled the scene to avoid the police. What does that
mean? He knew he had done wrong. His feet were telling us right then and
there, without him saying a word, as he stepped out the door and into the
night, that he knew what he did was wrong, that he knew that he was guild,
that the police wouldn't believe him. That's cdled a consciousness of guilt.
The law dlows you to use that guilty conscience againg the defendant when
deciding his guilt. Don't forget that when deciding who was telling the truth
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and who was lying aout what heappened that fateful night, the night the
defendant hit his wife. He fled into the night. She dayed a& home and cdled
for hep. Is there any doubt about who's tdling the truth and who's making up
agory to try and get off? What does that mean? He s guilty”.

Sanitize the Facts

You mug tell the judges “like it iS’ when arguing your case. This let's the judges near
the full impact of the crime and demondraes your scrupulous fath to the actud
record of that happened. Don't sanitize the facts or the threets or the statements made
by the defendant or any other witness. If you do, the judges will wonder if you were
ligening, wonder if they made a mistake or minimize the severity of the defendant’s
misconduct or another witnesses experience. Such confuson only hurts you, it can
never help you.. Whatever happened, happened. Don't help the defense to pretend it
never happened or, if it did, the incident was trivid.

Read or Memorize

A trid is a movie, not a book. You are the director who plots out every memorable
moment. Your job is to paint dramatic word pictures for the judge, not to read prose,
however sublime you think you might make it. If you want to read your argument to
the judges, save yoursdf the trouble. Type it up and mail it in to them and hope they
reed it. That would be more effective than having them gt there wondering why you
can't tdl them what’ simportant without reading a cold statement.

Nor should you memorize your argument, unless you can act it out as thought it were
completdly extemporaneous. Anything that hints that your argument is canned or
contrived is desth to a judge. The judges want to know that you are thinking,
reflecting, persuading from the sirength of the evidence.

SHOW YOUR INTEGRITY AND PROFESSIONALISM

Manner is Y our Message

In court, your manner is your message as the judges will be looking for visud clues
from you to help them in every phase of the trid. From the moment you wak into the
courtroom you must show your integrity and professondiam.

We dl, of course, have different styles and each of us must be true to our own. But
your manner must be adways be courteous and polite. Learn to spesk only when
necessty. That way you will be heard when it redly counts. Dress appropriately. Be
busnesdike. Avoid excessve camaraderie with officers, invedtigators and counsd.
Be acomplete professiond.

Sincere and Clear

Say what you mean and mean what you say. Judges will spot fakery, ingncerity or
patronization instantly. Only make aguments which are logicdly and powerfully



sound based upon the evidence, the evidence, the evidence. Ignoring of the evidence
isfor the defense, not you.

Active and Powerful Voice

This is how you show the judge you care about the case, an essentia factor of your
argument. If you don’t care why should they?

This does not mean you have to be a man, have a booming voice or be loud. It means,
samply, tha you must be postive, assertive, and confident in the timber of your voice
when you make your points. This can be done very softly, often better with a pause,
with reflection, with pace. Don't be shy, diffident or indifferent. That would send the

wrong message.

Tak to the Judge

Use the words and arguments you would if you were trying to persuade a judge face
to face, done in a room.. This will keep you from preaching or intimidating or
browbeating. It will foster persuason and reasoning and, &bove dl, direct
communicatiion with each judge. Tha is how you win your argument, by taking to
each and every judge one a atime, yet dl together.

Organize, Organize, Organize

You mugt plan your find argument and make it as Smple and clear as possble. You
must sress key themes and points of evidence and the law. You must give it a logca
and cohesive gructure with a beginning, a middie and an end, with a clear purpose. It
must be smple to follow and understand. It must be organized.

Remember, you are the only one in the court charged with making order out of chaos.
The judges are merely umpires not advocates

FIRST THING FIRST

The following recommended dructure for a find argument is not a formula to be
aoplied by rote, but an example of what has been used successfully. Once the basic
principles have been incorporated into your practice there are many variations that
should work for you.

Repeat your Theme

You should have used a theme in your opening statement that crystdlizes the essence
of the case and makes sense to the judge by identifying a smple human vaue with
which they can identify. If the theme is dill vaid, and Hill best sums up your case,
then dat off with it. If not, or if a later developing theme such as a gem of a
gsatement by the defendant is more powerful, sart with that.



Examples of themes:

-Domedtic violence:

“He crossed the ling’.

“One hit is one too many”.

“Violencein the homeis dill violence’.

“When does one spouse have the right to besat the other? Never”.
“Home is supposed to be where the heart, not fury, rules’.

-Theft:
“The defendant stole awatch. Now he wants to sted the truth. Don't let him”.

“The defendant ‘forgot’ to pay for the merchandise. Now he wants you to
‘forget’ your common sense’.

-Murder:

“Three shots, two hits, one murder”.

“Follow the facts and find the murderer. Follow the blood. Follow the
wifebeater. Follow the jedous, jilted husband. Follow the smple, clear facts,
and you will find your murderer dgtting right here, in the flesh, in the
curtroom.’

-Here Because the Defendant Did It

A common ploy of the defense is to single out the defendant as a person to be
pitied, a victim of circumstance, someone who has been rushed to judgement.
You can blow this out of the waer from the very beginning by tdling the
judges why we're here, why we're having this trid. It's for one reason only,
because he did the crime. He's being prosecuted for what he did, not who he is
or what he is. All of the evidence points to him; that's why we're here. If it
didn’'t someone ese would be on trid. But thereisn't, so heis.

-Confront the Emotiona and Sympathetic |ssues

Almost every cae will have certan emotiond and sympeathetic issues which
form the heart of the defense. It could be the victim's status, or race, or youth
or naveté, whatever. The defense cannot argue the defendant should be
acquitted because of such. But what they can do, and dways do, is push this
sympathetic agenda and then point to the law or the facts of the case to give
the judges something to “hook on to” to vent their emotiona sympathy.

At some point in your argument you must ded with these issues head on.. Do

it early to clear the judges heads as soon as possible. Don't overdo it. Make it
short. Something like thisis normadly sufficient.
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Example:

“We're going to prove the defendant is guilty from the evidence, from the
facts. I'm taking about sympathy, passon and prgudice, public opinion or
feding, anything that tekes you away from your far and reasonable
interpretation of the evidence.

“Reference has dready been made to the defendant’'s young age and
gppearance. But neither of those things has any logica relevance to why we're
here today. The defendant dtting in court does not look like or act like he did
on the night of the crime. You can't tel if someone is guilty or not because
they’'re young or look nice. If that's the way you think, we may as wel not
ever have trids with evidence and the law. 1t would be awaste of time.

For the sake of fairness, we ask that you follow the law and ignore emotions.
We ae in a trid that must be based upon the evidence. Otherwise we are not
doing the job we swore to do.

The Elements

You should then explain how to prove the defendant committed each dement of the
charge or charges. Smply explain the necessary act and intent to each crime using
smple language. Stress that the defendant was the perpetrator, nothing more, nothing
less. Once that burden is met, the defendant is guilty. End of story.

Our burden is not to find out every possble thing some curiosity seeker might want to
know about what happened that night. Nor is to prove the defendant is a bed guy or
not nice. We don't even have to prove there was a motive, though, if there is one, it
helps point to guilt.

Narrow the Issues

Now that the judges the law, narrow the focus to the contested issues. Explain that
whatever is not contested is, essentialy, conceded. That means it's proven. The trid is
only to decide those issues which the defense puts into contention. Point out what the
defense has not contested: the fact he drove or the fact he killed. More often than not
there will only one issue a trid, aether did the defendant do it, or if he did it, what is
it? So point that out to the judges. Let them know they're more than haf-way there
before you even start to talk about the evidence.

FOCUSON THE CRIME CHARGED

Building a mountain of evidence agang a defendant is the whole purpose of a
caimind trid. Your find agument mugt remind the judges of that mountain of
evidence, but it must do more. It must show the judges now the find that mountain,
how to climb it, how to take the right path to the top that dlows them to see from
above the ovewhdming evidence of quilt high above the defense cdouds and
smokescreens. How do you show the judges the way to that mountaintop? By
focusing on your winning issues.



Those issues are dways the same, the crime and the defendant’s connection to the
cime. If you don't focus on them, the defense will certainly not do it for you. The
defense will spend mogt of its time talking about everything ese but these issues. No
matter how successful it is a doing s0, you must bring the judge back to redity in
your argument. Y ou must congtantly focus on these winning issues, again and again.

Tdl the Victim's Story

You are a gory tdler in final argument, a story teller or the truth. So tell that story in a
compelling fashion from the point of view of the victim. St the scene. Highlight what
they were doing, where they were going, the coincidence of them being where they
were, waking, taking, whatever, as they headed unknowingly towards their Fate

Weave-In Why They Should (Must) Bdieve

As you relae the key, critical events and testimony, take specid emphasis to weave in
why the judges should bedieve the victim. Show how the victim's verson is
corroborated ether by other witnesses or physca, or documentary or scientific
evidence. Especidly hdpful is when you identify the circumstances or motivetions
which support your facts.

You must never amply recite the facts. Facts in a vacuum ae meaningless. You must
explain and expound on the sgnificance of each and every fact and how those facts
prove the dements of your crime, the defendant’s connection to it, and why he is
quilty. Get in the habit of tdling the Sgnificance of every fact every timeyou list one.

Example: “Why should we beieve the battered victim? Because her
testimony is corroborated by the physca evidence, the photographs of her
injuries taken that night, by the tesimony of the officers who persondly saw
those same injuries and documented them in their first report.

“And the truth of what she said tha night is aso supported by your common
sense. Why? Because she called the police. She cried for help. She was there
when hdp findly came But the defendant was long gone, nowhere to be
found. What does that prove? That she knew she was in the right, and the
defendant, who fled, knew he was in the wrong. Tha's additiona
corroboration for the truth of wha our victim tedified. That night the
defendant beet his wife and ran, because he was guilty and is guilty as he gts
here before you”.

Use Photographs, Charts and Diagrams

Claity is the key to a convincing argument. So make full use of those physcd items
that will make your argument more memorable and clear. Show the photographs of
the scene and the injuries. A diagram of the crime scene is imperative s0 the judges
have a clear picture of the locations and distances that have a direct bearing on the
facts.



Chats of the dements of the crime, the key points of lav and which lig the
ggnificant evidence, that shows proof of the defendant’s guilt serve a dua purpose.
They hdp the judges remember your main points long after they have forgotten your
exact words. And they aid you as an outline of the essentids of your argument.

Protect from defense Assault

After you have taken the judges to the mountaintop, and only after doing so, you are
ready to protect your case from the defense assault. There is, of course, no formula,
but you should be spending most of your time building your mountain and much less
time in discussing the defense case.

Remember, the more time you spend taking about why the crime is not what the
defense clams, the more credence the judges gives to the defense argument. If you
gend hdf your time explaning why a cime is not voluntary mandaughter, the
chances are that is exactly what the judges are going to find. Why? Because you have
lost your focus by focusing too much on the defense case, not your case.

Put in the Context of Y our Case

The best way to insulate yoursdf from overemphasizing the defense case is to only
discuss the defense issues in the context of your case. You do this by narrowing the
issues and then discussing how the defense clam is rdlated to your eements or to the
connection of the defendant to the crime. Now that you have isolated it, you are ready
to discuss it and why it should be dismissed as irrdevant, illogica or insupportable.
After having done s0, you immediately go back to your case and show how you have
won that issue and how your case remainsintact.

Discuss Alleged Weaknesses

If there were sgnificant weaknesses in our case we wouldn’'t be where we are now, in
the middle of find argument. But, if in your honest and sober judgment, you have head
problems with some witnesses or evidence, now is the time to directly address them.
This is your chance to show how the apparent weskness is irrdevant or
inconsequentid or to again highlight how your point has been corroborated by other
evidence. Do thisin a pogitive manner in the context of your case.

Example: “Now as we dl know, our victim came into court and denied dl
that she told the police the night he beat her. Now, months later, she says it
was dl a lie tha she had an accident. And the defendant wants you to
remember what she said here in court and to forget what she cried out over the
phone s0 desperately that night. But that would be wrong, a victory for the
defendant that he does not deserve, a victory for injustice, a victory for fear, a
victory for intimidation, a victory for the strong over the week. It would be a
lossfor judtice, alossfor what isright over what iswrong.

“Why? Because we know from al of the evidence, before the victim changed
her story, what the truth is. The photographs don't lie. The officers didn't lie.
And neither did the victim before she had time to reflect.e.



Attack the Major Defenses

Normally, there will only be one defense. Sometimes there are more, and where there
are, they are usudly inconssent or mutudly exclusve. So meke a point to highlight
that to the judges immediatdy. The defendant is taking out of both sdes of his
mouth. Both things cannot be true a the same time. So his defense garts off s a sham,
aploy, whatever “sticks’, not what is the truth.

Labd the defense witnesses fairly

This is where you plug in the labels that you have developed for the defense witnesses
during cross-examingion. They are irrdevant, or mistaken, or biased, or inconssent,
or confused, or inherently, or amply a liar, or whatever you can legitimately cal them
given the nature of ther testimony. These form the reasons to doubt their testimony in
light of the mountain of evidence which you have proven, and which you have shown
the judges in your argument how to climb.

For this argument to be effective, you must give detalled examples of why the criticd
defense witnesses, if any, fit the labe you have given them. You o not amply atack
the witnesses without substance. You must give details when aitacking a witness or
your argument is specious and unrdligble.

If you cannot properly show an independent reason to doubt a key defense witness,
don't give up. That happens sometimes. The judges smply have to decide which
witheses are rdiable and which are not. Then you must explan, in deal, why the
judges should logicdly disregard the conflicting testimony in light of your contrary
evidence.

THINGSNOT TO DO ON REBUTTAL

Try not to “involuntarily” respond

This is a good policy to remember a dl times. Try not to respond point by point to
what the defense has just argued. That will only support its credibility and reinforce it
in the judge' s mind. That’ s the exact opposite of what you want.

Think things through. Keep your perspective. When the dfense tries to make a point,
see if it redly hurts you before atacking it. Many times what they try to prove or
argue helps you.

Let's say the defense in a murder case clams there were two attackers when you've
only proven there was one. Think about t. Assuming that it's true, does it necessarily
hurt you? No. The evidence ill show the defendant was one of the attackers no
matter how many there were. Think about it some more. If there were two attackers, if
the defendant had “helpless’, what does that mean? It means that the atack was
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planned and premeditated, even more diabolicd. It means the murder was in the firs
degree

Consolidate
You must learn to consolidate issues and argument, to look a the big picture and
show the judges how your mountain is untouched. You must focus on you postives to

counter the defense “noisg’.

|gnore the Defense Script

Avoid answering dramatic questions posed by defense counse a the end of his case.
These quedtions are usudly complicated, tricky or out of cortext and may take
condgderable time smply to explain or respond to given the form of the question. That
is how they are designed. Don’'t go there unless you can take one of the questions and
blow it out of the water smply and clearly with the turn of a phrase or a key piece of
evidence which has been ignored or twisted by the defense.

Show How Defense Claims Relate to your Case

Again, do not make your argument in a vacuum. Show how your argument relates to
an eement you have to prove, or a key witness on the issue of etc. It does you no
good to destroy a defense witness in your without establishing the relaionship to your
case. The judges will have no clue as to the true sgnificance unless you make that
connection.

Defense Achilles Heds

Normdly, there are some typicd problems for the defense clams. Usudly, ther
clams have little or no corroboration. It is usudly one, isolated witness that is the
cornerstone of some key point. When scientific tests are used by the prosecution, it is
rare for the defense to conduct or present their own tests. So if they clam there is
something wrong with the blood test or DNA or whatever, ask the judges, where was
their tet? If it was faulty, as they clam, it would have been easy to do a retest. Why

didn't they?

And, in dmos dl cases, egpecidly on the issue of intent, the credibility of the
defendant is the key. No one can corroborate that. And, if he's lying, which is usudly
transparent, it means there is nothing to counter the prosecution's reasonable
inferences of guilt.

Emphas ze the Winning of Each Issue

As you score points, give the judges a scorecard. Remember, confusion is the
defense's best friend. Let them know how you are doing. Show how you have won
each dgnificant issue. You can even check them off uang your chats This will
graphicaly demongtrate how you are satisfying you case proof needs.
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THE BIG FINISH

You want to finish with emphaeds that is pogtively, on the mountaintop with the
judges a your side, ready to do justice. So help them out.

Unaullied

Point out that your case is unaullied, impregnable, unaffected by dl of the defense
“evidenceg’. The defense has had every opportunity to chalenge your case, and they
have faled to damage it.

Use Props or Weapons

If you've got a photograph or a gun, display them, hold them, remind the judges of
why they're here visudly. Don't wave them or go overboard. Just show them, talk
about them, their meaning, briefly.

Repeat
Repeat the items which you have proved. Repeat your theme. Repeat your rationae.

Lig the reasons why the defendant is guilty, why shelhe should be found guilty as
samply as one, two, three.

Cry for Jugtice
Empower the judges do justice. Make sure they understand that since the defendant

has been proved guilty there is only one right thing to do and, most importantly, they
arethe only oneswho can doit.

CONCLUSION

No argument can or should make up for a lack of proof. But following these
guiddines will maximize the power of your presentation to the count. In short,
integrity, professondism, clarity, building a mountain of proof and showing the court
the path to the top by explaning the dgnificance of the evidence and keeping it
ample, protecting it from assault by arguing from a podtion of drength, focusng on
your winning issues again and again, and asking for justice to court empowered by the
truth are the fundamentd keys to an effective compdling and winning find
argument.



EXPERTS

Expert tetimony is of criticd importance in number of crimina cases. This chapter
provides some guidance in both the use of experts by the prosecution and the cross-
examination of defense experts. The subject of experts is firs approached generdly,
then followed by severd sections reating to specific trid issues such as mentd
defenses and DNA evidence.

Admisson of Expert Testimony

Expert opinion is admissble if it is rdated to a subject that is sufficiently beyond
common experience and would asss the trier of fact. Expert opinion is not admissble
if it condsts of inferences and conclusons which can be drawn as essly and
intelligently by the trier of fact as by the witness.

When an expert tedtifies that his opinion is based in whole or in part upon the opinion
or statement of another person, that person may be cdled and examined by any
adverse party.

Tedimony in the foorm of an opinion tha is othewise inadmissble is not
objectionable because it embraces the ultimate issue to be decided by the trier of fact.

However, in the guilt phase of a crimind case, an expect cannot testify as to whether a
defendant had or don't have the required mental state. Whether or not a person is
cimindly lidble for an offense is a legd, mord, and ethical decison, not a medica
one.

Pretrial Preparation

A. When do you need an expert?

1. As soon as you review a file, you should be thinking about whether you
need an expert. When you do decide an expert is necessary, you should cal or
vigt him as soon as possble Sometimes it is difficult to accommodate the
schedules of the best experts, and it may be necessary to get an expert's
commitment for specified days. This is especidly true where there are highly
speciaized issues to be addressed. For example, in DNA cases you may heed
additiona expertsto support your andyss and hisher conclusions.

3. Your decison as to whether or not you cal a withess in any case depends
not only on whether you need a piece of evidence explained to the judges
through issues where expert tesimony is vitd or extremdy useful indude
the following: expert testimony, but aso on whether the defense is likely
to present a defense in which a prosecution expert can assst you or the
judges common.

Examples.

a) Badlidicsand firearms



b) Fingerprints

¢) Har andfibers

d) Documentary evidence
€) Narcotics

f) Arson

g Blood

h) Etc.

Finding the right expert for your case is sometimes difficult. . If that is a problem for
you, you should contact individuds, generaly police or prosecutors, who are most
likdy to find someone who has faced the same issues and can give you advice on
locating awell-qudified expert.

TheTrid
A. Preparing and conducting direct and cross-examination of experts.

1. While vigting your expert, ask him about materias to which you can refer
in order to better familiarize yoursdf with the subject a issue. In order to
conduct a thorough direct, you must know and be able to dicit from the
expert, not only the bottom-line opinion, but dso the important preiminary
facts which support the opinion upon which the judges will rely in order to
accept the expert’'s opinion. Agan you may aso want to contact other
prosecutors who are familiar with your subject area.

2. AsK your expert what should be presented to the judges. In this way, you
can frame your questions for tria. It does not go over well with the judges
when an expet is dtting in the witness chair teling you he ether cannot
answer or does not understand your question.

3. It is important that you gppear well in command of the facts and science,
otherwise, the defense attorney will educate the judges himsdf and have
the judges bdieving everything he says The informaion you convey
should be presented in a smple, tight, and understandable package
designed to keep the judges attention. Knowing the subject well help you
pare down the information to a managegble level.

4. Show the judges that your witness is a star in his fidd. It is a good idea to
be very familiar with your expet's professond background and
qudifications.. You do not need to go over every honor and every ftle, but
do hit the highlights.

5. Rdate your expert's testimony to your case and emphasize its importance
a evey opportunity, beginning with opening dSaement. To avoid
confuson, s&t up your expat's tesimony by caling foundaion witnesses
in a logicd order. It is best not to resort to caling witnesses out of
sequence when you are deding with experts. For example, when your
expert is prepared to tedtify about balistics, make sure you have dready



cdled the officer who collected the evidence and dl other witnesses in the
chain of custody.

6. Cross examination of an expert, in many ways, should be gpproached in
the opposite manner as your direct. If you believe that the defense expert is
not qudified to express an opinion, you can request a hearing to prevent
the expet from tedtifying a al. Smilarly, on cross, you can expose the
defense expert’s lack of expertise to the judges. If the defense expert is
qudified but the opinion rendered is spurious, then you will want to
develop a cross examination which, in a dmple and concise way,
demondrates that the expert's opinion is entitled to little or no weght.
Exposng the defense expert's professond bias (i.e, he or she only
tedtifies on behdf of the defense) or financid bias can frequently be
useful. Foremogt, use your common sense (i.e, why doesn't this opinion
sound right?) when framing your overdl examination. If you think the
defense expert’ s opinion is absurd, so will the judges.

B Mental Defense Experts.

1. The use of forensdc mentd date experts by criminad defendants to mitigate
their crimes or to avoid pena consequences is a possbility. When you know a
psychologist is going to testify for the defense, it is important to develop a
draegy for effectively deding with his opinion. Whether you choose to focus
on cross-examination of the defense experts and thereby demondrate the
limitations of psychological testimony or to bring in your own psychiatris or
psychologist for a battle of the experts, you need to be familiar with the aea of
expertise. Forensc psychologists and psychiatrists are commonly encountered
a cetan dages in the crimind judtices system, i.e, a pre-trid competency
proceedings, at the guilt phase.

Mentd defense expets are vulnerable to highly effective cross-examindion
both because of the shortcomings and falibility of mental date diagnoses, and
because defense experts usudly try hard to avoid the factsin the case.

The permissble scope of direct and cross-examination of menta experts is
addressed in there examples and suggestion:

-Where a  psychiatrigt tedtifies  that he  disregarded
defendant’ sstatements of crimes, a prosecutor can dill cross-examine
the expert on defendant’ s Statement..

- It is parmissble to cross-examine an expert about an evidence if the
expert read or conddered the evidence in forming his opinion.

- It is permissble to cross-examine experts about report statements he
ether did not have or that he overlooked or ignored.

-It is permissble to cross-examine on the amount of compensation an
expert received, because it bears on the issue of credibility.
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Conclusion:

-A presenter is alowed to obtain dl documents that a witness has used
to refresh hisrecollection.

-The prosecution to have its own expet examine defendant after
defendant tenders a mental defense. A prosecutor may Cross-examine
defuse expeat regarding defendant's fallure to cooperate  with
prosecutor’ s evauating expert.

-It is permissble to provide defense psychiarit with defendant’s
crimina higory and to cross-examine the expert on that history if the
read and considered it.

-A trid court has condderable latitude in determining whether a
witness qudifies as an expert. If you encounter a withess who you
redly bdieve is unqudified to offer an opinion, request hearing on the
issue. Because the definition of expert is so broad however, you should
exercise caution in attempting to keep an expert off the stand.

-An expert is permitted to tetify as to the doubtful vaue of psychiatric
testimony.

-The scope of cross examination of expert witnesses include the right to
cross-examine on texts and treatises that the expert referred to,
conddered, or relied upon in forming his opinion.

Prosecutors must not only be able to use this powerful evidence in order to convict
those guilty of crimes, but dso be able to thwart defense efforts to present spurious or
ill-founded expert opinion. Ultimatdly, the prosecutor's goa should be to convey the
expert testimony in the smplest way possible so that the jury has the best opportunity
to understand the evidence. Hopefully, by dear understanding, the judge will know:
the expert testimony points inexorably to the defendant’s guilt. On direct examination,
dl that is necessary is to get your expert to explan why you are right in a smple and
concise manner. On cross, you only need to find the holes you know are there. While
presenting or countering expert testimony can be intimidating, it can aso be an
exciting courtroom experience.
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Real and Demonstrative Evidence

It is important for trid attorneys to use real or demondrative evidence to enhance the
presentation of evidence and to highlight the important parts of the case.

A prosecutor conducting a triad has three mgor gods (1) to asss the judges in
determining the facts of the case, (2) to asss the judges the law of the case, and (3) to
assg the judges how to integrate the facts and the law of the case. There is generdly
a lot of information for the judges to asorb and retain. The manner in which people
process information affects how they will assmilate it and recdl it a a later time. If
the information is presented in a manner which involves many of the senses of the
judges, they will recdl it with more accuracy after time has passed. If a learner is
presented with information that is both seen and heard, such a person may recadl
subgantidly more of the information for a subdantidly longer period after it is
presented.

Another reason for choosing to use red or demondrative evidence is thet it alows for
a change of pace during the presentation of the case. By changing the focus of the
audience from the testimony of witnesses to an object marked and introduced into
evidence, the judges are alowed a chance to absorb some of the information which
has been presented to them. This momentary bresk provides judges with an
opportunity to rest for a second and alows them to focus with more attention on the
res of the case when testimony resumes. By simulating a judges other senses during
tria they can be involved to a grester degree in the case s0 tha when the case is
presented to the judges for ddiberation, the individua judges will recdl details of the
case with more clarity.

Types of Evidence

“Evidence’ can be defined as testimony, writings, material objects, or other things
offered to prove the exigence or nonexisence of a fact. This includes witness
testimony, tangible objects, Sghts, sounds, and anything else relevant to the issue.

“Red” evidence is evidence which related directly to an issue in the case and which
aises out of the event in dispute. For example, a gun used in a robbery, a rape
victim's dothing, or contraband ssized during a search warrant would qudify as red
evidence.

Evidence may dso be dassfied as “demondrative evidence’ if it hdps a witness
explan his or her testimony or assds the judges in underganding the event.
Demondtrative evidence includes photographs, charts, diagrams, reenactments, charts
used during dlosing argument, and other Smilar items.

Admisson of Exhibits

In order to introduce evidence during the presentation of your case, you must follow
basc rules of evidence. When condgdering whether to use exhibits during the trid,
chose only those exhibits which focus te trier of fact on the issues in your case. If the
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exhibit you choose daifies a point for the trier of fact or heps a witness to tedtify
more effectivdly, you will be ale to avoid a reevancy objection. All visud ads
should highlight important information, enhance your credibility with the judges, and
increase the judges retention of that knowledge through repetition.
A. Marking and Introducing Exhibits
In order to introduce an exhibit, follow these six steps:
1. Havethe witness describe the item;
2. AsK the court clerk to mark the exhibit usng the witness s description;
3. Show the marked exhibit to opposing counsd and indicate that counsel has
previoudy seen the item (make sure to show the attorney the item before
marking it in court);

4. Ask to approach the witness and hand the exhibit to the witness,

5. Havethe witness identify the exhibit;

o

After laying a proper foundation, introduce the exhibit into evidence.

For a clean record, one the item has been marked for identification, cal it, “Presence
Exhibit One for Identification, the knife’, or “Presentation Exhibit Seen for
Identification, the diagram”. After the item has been moved into evidence you may
refer to it as “Presence Exhibit One, the knife’. Once you have provided a sequentia
number for the exhibit, make sure that the record stays clear by having dl witnesses
and attorneys refer to the item by its proper exhibit number.

B. Keeping Track of Exhibits

Keep exhibits together and appear organized by placing dl items of evidence
into a box clearly marked ‘People v. (Defendant’s name), “the case number,
and in bold letters. “EVIDENCE”. Keep this box on or near your table in
plain view of the judges throughout the trid.

In addition to keeping your evidence organized before it is presented in court,
you must aso keep it organized as it is introduced during the trid. For this
reason, it is helpful to kegp an exhibit log for each trid. This log can contan
vauable information about the exhibit, who located it, who can properly lay a
foundetion for its admisson into evidence a trid, and whether it has been
marked for identification and admitted into evidence. The following is a
sample Exhibit Log:

# | Description of Item | Witness | Police Report # |Marked| Admitted | Published

C. Sample Foundation for Admission

1. Real Evidence



a)Theitem isrelevant to the case;
b) The witness can identify the item;
¢) The witness describes how the item gppeared when seen earlier;

d)The witness tedtifies that the item is in the same, or subgantidly the same,
condition it was when seen earlier.

2. Controlling your evidence

Blood, narcotics, bullets, casngs, soil samples, biologicd samples. You must
edablish the chan of cusody when the item is not unique enough to be
identified by the witness in order to mantan the integrity of the item.
Remember that if you are unable to show an unbroken chain of custody, that
does not necessrily mean that the item is inadmissible. Rather, any bresk in
the chain of custody shdl go to the weight of the evidence and the trier of fact
may condder the bresk in the chan when deciding how much weight to give
to the evidence.

-Edablish that the item has been in the continuing possesson of one or
more individuds, Or

The item was didtinctively marked or was placed in a tamper-proof
container which was marked for easy identification. Be sure to have
the witness describe the precautions taken to ensure the integrity of the
item marked, and subpoena the evidence technician.
3. Documentary Evidence
Handwritten or typed items, officia records, business records, computer data
There are specific foundationd requirements for every type of documentary
evidence. Here is a brief overview of some of the issues you may face and
some requirements for specific types of documentary evidence.
-Isit awriting?
-Can it be authenticated?
-Isit origind?
-Is the document hearsay?
a. Handwritten Items
Authentication

Anyone who saw the writing made may tedtify to the authenticity of the item.
A handwriting expert may be used or the court may accept authentication of
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handwriting by an individud who has persond knowledge of the handwriting
of the supposed writer. Or, if the court has admitted into evidence another
handwritten item by the supposed writer, the trier of fact may compare the two
writings to determine authenticity. Ladly, an item may dso be <Hf-
authenticated. Example: the authentication of a writing which purports to be
dgned by the person to whom the witness sent a firsd communication. If this
second communication responds or refers to the fird communication, then
courts may determine that these facts presented create an inference that the
second communication is authentic and it may be admitted.

Best Evidence
If you have a copy ingead of the origind, the court may exclude the evidence
unless cetain factors exigs which dlow the admisson of a duplicate.
Duplicates are sometimes defined to include a writing produced by the same
impresson as the origind, or from the same marix, or by means of
photography or by chemicd reproduction or by any other technique which
accurately reproduces the origind.

Alteration
If the portion of the writing sough to be introduced has been dtered in any
way, why and how it become atered must be explained. You may show tis
by the fact that another party dtered the writing with permisson after it was
made or tha the dteration was innocently consented to, or that the ateration
did not affect the meaning of the writing.

b. Business Records

Reproduced Copies of Business Records
A nonerasable opticad image reproduction which does not alow additions,
ddetions, or changes to the origind document may be admissble if the item
was made and preserved during the regular course of business.

Foundation
Edtablish that the writing was made during the regular course of busness, a or
near the time of the act, condition, or event. The person testifying must have
persond knowledge of the busness recording process, but need not have
persond knowledge of the recorded information. The evidence must aso show
that the writing was made in a manner in which the circumstances indicate the
item is trustworthy.

c. Computer Data

Admissibility
A printed representation of computer information or program should be
admissble to prove the exigence and content of the computer information.
Rether, printed representations of computer recorded information will be
presumed to be accurate representations of the computer information they
represent until any party introduced evidence that such is inaccurate or
unreliable. If the evidence is shown to be inaccurate or unrdigble, the burden
of producing evidence shifts to the party which seeks to introduce the
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computer information to show by the evidence that the printed representation
is the best evidence of the content of the computer information or program.

4. Test Results

This includes laboratory analyss of urine or blood for the presence of acohol
or narcotics, and the anadyss of semen or other biologica samples for DNA
identification.

-Egtablish the relevance of the resultsto the case.

-Egablish the witness's qudifications and traning for the testing equipment
and procedure.

-Outline the testing procedure and any safeguards which may help preserve
the integrity of the testing process.

- Egtablish that the equipment was functioning properly a the time of the test.
- Egtablish that the witness can recognize and understand the test results.

-Egablish that the test results are in the same condition as when the tet was
completed.

5. Photographs

This includes photographic prints, dides, movies, and videos. You generdly
do not need to cal the photographer as awitness.

-Edablish that the photograph is relevant to the case and is offered for
probative.

-Edablish that the witness is familiar with the scene depicted a the time of the
even.

-Egablish that the scene is fairly and accurately depicted in the photo, video,
movie, or dide as a representation of the area at the time the event occurred.

6. Maps and Diagrams

Published maps and charts, when offered to prove facts of generd notoriety or
interest and made by partiesindifferent to the facts at issue, are admissible.

-Egtablish that the map or diagram is relevant to the case.

-Edablish that the witness is familiar with the area depicted in the map or
diagram.

-Edablish that the map or diagram farly and accurately shows the area as it
was at the time of the event.
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7. Audio Tapes

Audio tapes such as tapes of recorded withess interviews or suspect
confessons are admissible if they can be authenticated. Be sure to prepare a
transcript of the recorded information which you present to the triers of fact
when you seek to introduce the tape into evidence.

Present the defense attorney with a copy of the transcript and a copy of the
tape itsdf in advance of the hearing. Ak the defense to review the transcript
with the tape and dipulate to the accuracy of the transcription. If the defense
attorney does this, you may enter the transcript into evidence. If the defense
attorney does not stipulate to the transcript, you may use the transcript to assst
the judges when the tape recording is played. But ** should ** consder the
transcript asan aid.

-Edablish that the operator of the recording equipment was qudified, that
proper recording procedures were followed, and that the equipment was
operating well a the time the recording was made.

- Establish when and where the operator recorded the event.

-Edablish that the tape you seek to introduce into evidence is a good
reproduction of the conversation.

-Establish achain of custody for the tape.

-Establish that the tape remains a good reproduction of the conversation.

Exhibit Preparation
A. Chartsand Diagrams

1. Vigt the scene and have any witness vist the scene before tedtifying. If
you vidt the scene before the trid begins, you can verify the accuracy of
the diagram.

2. Take dong a Polaroid or other easy to use camera to take photographs of
the scene.

3. Fordl chatsand diagrams MAKE THEM BIG!!

4. For diagrams, a hdpful technique is the use of overlays Clear plagtic
overlays may be purchased, cut to the Sze of the diagram, and taped over
the diagran to protect it during witness tesimony. This is especidly
hdpful if many witnesses will refer to the same diagram. By doing this,
you can mak each overlay with the witnesss name and place a new
overlay over the diagram each time you use it. In cdosng argument you



10.

11.

12.

13.

can tgpe dl of the overlays together to show a consstent or inconsstent
pattern of recollection of the event.

If there are photographs of the scene and you aso wish to use a diagram,
one way you can display the photographs is to atach them around the
perimeter of your diagram with arows pointing toward the particular
places to which the photographs refer.

If your investigating agency or your office has computer cgpability, you
may want to use one of the computer programs on the market to make
professond drawings of the crime scene.

For cdosng agument use chats which highlight for the judges any
essentid law. It is important to shorten the ingructions so that they are
eadly understood, but take care to accurately tate the law. Consider
writing dl of the evidence which supports a paticular dement in the
margin of your dodng argument charts Make notes very lightly in pencil
and use only key words to jog memory and to keep your argument flowing
smoothly. These notes cannot be seen by anyone ese in the courtroom and
give the gppearance of never referring to notes during the presentation.

Instead of using flip charts, you may decide to use an overhead projector
during your presentation. Try “progressive disclosure’. This technique
dlows information to be released bit by bit so that the judges can absorb it.
Keep the mgority of the information covered up by a dark sheet of paper.
As you reach the pertinent point to be addressed, smultaneoudy pull the
coversheet back to reved the information.

When flipping to a new chart, give the judges a chance to read it fird to
themsdves. Try to reman dlent while they reed the information for the
firg time. This hdps them absorb the information so they can focus on
what you are saying.

Try to leave the bottom quarter to a third of the chart blank. This alows
everyone, even judge Stting in the back row, to read the entire text. If you
cram too much information onto a single chart, it will appear disorganized
and confusing.

When addressing the judges, do not block the chart. Instead, stand next to
it.

Do not spesk into the chart. Refer to he chart and gesture toward it, but
avoid looking at it excessvely. If you look a your chat too much, you
will lose your connection with the judges they will lose interest in the
subject.

Use a chat for cdosng argument with a column of deals from the
victim's description of the perpetrator, or with other items of evidence, s0
the prosecutor can check off each item when recountine the facts.



14. If a map is used during the testimonid portion of the case, make sure that
the witness clearly marks his or her podtion on the mgp by using digtinct
color or by writing his or her name or initias near what he or she marked.

15. After you are done with the diagram, offer it into evidence before the
defense begins cross-examindion. That way, the diagram is protected if
you neglected to bring clear acetate overlays to protect the diagram from
defense markings.

B. Photographs

1. Mog photographs today are in color which is the best type to use before
judges.

2. If the cost of reproducing photographs is too expensve, consder
duplicating the photogrgphs on a color photocopy meachine. The resulting
pictures are a bit more grainy than an actud copy, but the cost is much
less.

3. Are ther planning departments where you can obtain aerid photographs of
paticular portions of the community. Aerid photographs are invauable in
pursuit cases, gang cases, or in cases where there is a pattern of crimina
activity such asa serid rgpe or multiple burglary case.

4. Enlarge photographs to at least 8%' x 11". Remember, bigger is better
when it comesto vighility in the courtroom.

5. If the case involves laboratory tests and results, condder usng a diagram
of individuds working in the lab. In this manner the expert may point to
the equipment used when helshe is tedifying and the judges can
understand how the lab operates.

6. A photograph of a wegpon being fired may perfectly enhance and explain
the expert’s description of how gunshot residue lands on a person’s hands
or clothing if they are near the weapon at the time it isfired.

7. If an expet witness is describing for the judges the smilarity between a
test bullet fired from a gun found a the crime scene and the bullets found
in the victim, or if the expert is testifying about a questioned document or
about fingerprints or shoe prints, create a display that will dlow the judges
to view the evidence and should be obvious enough toe dlow the judges to
make ther own comparisons and to reach the same concluson as the
expert. If the test results are not so clear that an untrained judges could
eadly see the amilarities, condder having he expert use an example from
a different case which would more clearly demondrate the sSmilarities or
test procedure for the judges.

C. Slides, Movies, Videotapes, Audiotapes



1. If you have chosen to use dides, movies, videotapes, or audiotapes to
enhance the presentation of the case, you should carefully plan the
technica equipment that you will need well in advance of thetrid dete.

2. Be aure that dl of the equipment is working properly. For movies and
tapes, be certain that the volume can be heard throughout the courtroom.
This may require that you st up the equipment during a time when court is
not in sesson o that you can test dl of the equipment.

3. Bring dong an extra extension cord in case you need it.

4. If the videotape has materid on it which does not apply to your case, make
a copy of the tape and include only the portion relevant to your case. Then,
whether the tape is rewound or shown to the judges frame by frame, there
is no danger of accidentadly forwarding or rewinding the tape too for. This
may help save vauable time during your presentation.

5. Always retain a copy of the origind video or audio tgpe. Sometimes the
origind may be inadvertantly destroyed. You need to be protected in case

this happens.

6. Expets may be able to take a videotaped image and dow down each
frame of the incident by using computer cgpabilities and a capture board.
The dowed-down images may be placed on a computer disk or CD and
may be played in court with the assistance of a computer.

D. Modéls, Clothing, Demonstrations
1. Models

Many prosecutors find that the two dimensond chats, diagrams, or even
photographs cannot accurately portray to judges the angle a which a knife or
bullet entered a person. In order to show bullet trgectory, some prosecutors
have obtained discarded store manikins in which they have inserted dowels to
show the path of the bullet. As needed, make other models, i.e,, a mode of the
scene of the crime can be imagined better if it isthree dimensond.

2. Clothing

If may be hepful to establish what clothing the victim or defendant wore a
the time of the crime. Check the crime reports to see if the defendant's
clothing may be at issue.

If used, make sure that the exhibit is enclosed, especidly if it contans
biologicd fluids Do not handle the clothing in open court without having it
seded in some fashion. If you do handle the clothing, be sure to wear
protective gloves.

3. Demonstrations

6€



Sometimes a courtroom demondgtration is the most effective manner to recreate
the crime for the judges. This can be very risky if you are not totaly prepared.

You could try asking a victim to demondrate an assault. Ask the victim to
gand up and reenact the defendant’s actions, usng you as the victim. Be sure
to freeze the action a criticd moments so that you can describe the details of
the movement for the record.

Courts have aso ordered the defendant to modd clothing in front of the
judges. You may choose to employ this technique if you have a witness who
needs to see the defendant in sunglasses or a hat before making a postive
identification, or to see if an aticle of clothing left a the crime scene may fit
the defendant. As with any other type of courtroom demondration, be very
careful.

Specid Evidentiary Concerns and Devel opments
A. Narcotics

The presentation of evidence in narcotics cases takes some preparaion since
the evidentiary items may be toxic in nature. Mogt law enforcement agencies
package narcotics for identification a a later may be toxic in nature. Mot law
enforcement agencies package narcotics for identification a a later date. This
packaging may condgt of a plagtic heat-seded envelope which has a chain-of-
custody sheet affixed to the outsde of the envelope. This type of packaging is
helpful snce the evidence is eadly viewed through the pladic. Every time the
package is checked into and out of the evidence locker, the date, time, and
weight of the item is catdogued, in addition to the name of the ndividud who
ggnsfor the item.

Some agencies use a brown paper envelope to contain the narcotics. This
creates difficulty due to the fact that the evidence is not as eadsly viewed as
with the plastic envelope. If the narcotics are not stored in a clear container,
make sure that the officer has a chance to review the evidence before
testifying about the exhibit. By doing s0, you can avoid an unwecome
surprise in the event the officer is unable to recognize the item.

Be sure to take care when handling narcotics evidence.
B. Weapons and Ammunition

If you decide to introduce a wegpon as evidence in your case, dert the balliff
that you will be bringing the wegpon into court. If the weapon is a firearm,
arange to have the bailiff ingpect it to be certain it is unloaded. The balliff
should aso secure the firearm so that it is inoperable Do this when the
wegpon is firg brought into the courtroom, and again in front of the judges
when the wegpon is marked as an exhibit. If you have ammunition as an
additiond exhibit, be sure that it is not within close proximity to the firearm
while court isin sesson.
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When you handle the wegpon, be awvare of where it is pointing. Never point
the weapon a any person in the courtroom. Handle every wegpon with the
respect tha it deserves. By doing this, you communicate to the judges the

power of the weapon.

If the wegpon used in your case was never recovered, you can ill use a
amilar wegpon as illudrative evidence. Edtablish through witness testimony a
specific description of the wegpon used. You may want to have the witness try
to draw a picture of the wegpon. In one case, a little boy was five years old
when he saw his mother stabbed to death. Despite the young age of the
witness, the picture closdy resembled the murder wegpon which was
eventually recovered.

If you have bullets, expended rounds, and casings to present as evidence, the
expert or evidence technician may place the items in a plasic envelope or
container for easy viewing. The firearms expert may package different types
of ammunition into plagtic containers and mount them on a foam core board to
demondrate the differences between different types of ammunition.

The firearms expet may have enlarged photographs or drawings which can
help demondrate the testimony. The expert can take eectron microscope
photogrgphs which may show matching impressons or smilarities between
evidence recovered during the investigation and the test resuilt.

C. Biological or Hazardous Evidence

Of particular concern to crimind trid atorneys and court gaff is the careful
handling of biologicd or other hazardous evidence which may be introduced
a trid. Evidence such as actud blood or urine specimens, sexud assault kit
samples, semen samples, or the clothing worn a the time of the crime by
dther the victim or the defendant, are examples of evidence which should be
handled with care a& dl times. Before trid you should arange for the items to
be displayed for the judges so that no one may actudly touch the item. Try
placing the biologica evidence in a heat-seded plagtic envelope such as those
used to store narcotics. Any clothing introduced as evidence could be mounted
on a board and covered in plastic. By doing so you can hold up the board and
the jury can see the evidence, but everyone is protected from the item.

D. Computer Assisted Design and Presentation Tools

It is amazing to see dl of the developments in the area of computer asssted
design and graphics capabilities. Development in this area occur quickly. For
that reason this discusson is limited to a brief oveview of the many
possibilities computers offer for courtroom presentations.

1. Laptop Computers

The wave of the future is definitely in lgptop computers which have advanced

to a levd dlowing a person to make dides, connect the computer to an
overhead projector, and then to coordinate the dides and computer generated
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graphics in a dide show. These computer shows can be controlled with a
remote control pointer which acts as a mouse. This mouse can be used to
highlight particular aress, to draw on paticular areas, and to magnify certain
portions of the item viewed.

If you or your office is lucky enough to have such a computer, be sure to
check the courtroom for the location of any power source. Always remember
to keep a backup copy of the presentation and test al of your equipment
before beginning your presentation.

2. Digital Imaging

Most agencies use 35mm cameras to preserve evidence during the course of
ther crimind investigaions. However, agencies may soon switch to digitd
caneras. When this occurs it will be important to focus on mantaning the
authenticity of the photograph so that it isadmissble &t trid.

If invedtigative agencies are experimenting with digitd photography, be sure
to have them keep an unatered copy of the images. In the future prosecutors
may not have to wait for photogrgphs to be developed by conventiond
photographic methods. Instead, prosecutors will have the ability to view
images by accessng ther computers and tgpping into ther invedtigating
agency’s computer system. Prosecutors could select and copy the images they
choose and produce as discovery an intact verson of al images for the
defense.

3. Computer Assisted Design Programs

Many companies now produce landscape and architectural design programs
which may be successfully used to create beautiful computerized diagrams and
floor plans of crime scenes. By using these programs you can generae a
diagram which is pefectly to scde. The diagram could depict an aeria view
of the crime scene or an aerid of a building with the walls of the building
folded down so tha a dde view of the interior is possble. Even more
interesting for judges ae the three dimensond diagrams which may be
computer generated.

Your Trid Toolkit

This is a brief checklig of some of the items you may want to condder keeping in
your trid briefcase.

Marking pensin various colors.
Pencil and eraser.

Correction fluid.

Dots.

Rubber bands.

Big binder dlips.

Dry erase board or sheets and pens.
Masking tape.



Clear tape.

Measuring tape.

Glue stick

Glue

Scissors.

Stapler and staples.

Extra paper.

Easd.

Portfolio carrier or tube for trangporting charts.
Extra gloves for handling sengtive materids.
Sdf adhesive notes and tape flags.

Paper clips.

Blank overhead transparencies.

Polaroid film/ camera

Pocket tape recorder and tape.

Extension cord.

Batteries.
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