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Preface to Toolkit 

This Toolkit is a set of comprehensive documents and materials designed to help Egyptian 
government agencies and private sector bidders facilitate private-sector participation (PSP) in 
the water and wastewater (WMrW) sector in Egypt. It was prepared in 2001-2002 by the 
USALD-funded project Legal, Institutional, and Regulatory Reform of the WaterPHastew~ater 
Sector in Egypt, Phase I1 (LIRR-II) for the Central Department for Private Sector Projects 
(CDPSP) of Egypt's Ministry for Housing, Utilities and Urban Communities (MXLUC). 

The objectives of the Toolkit are to promote consistency and regularity in the planning, 
tendering, bidding, award, and implementation of PSP projects in the W/WW sector by 
providing documents and related materials reflecting international best practices in the sector. 
The documents and materials in the Toolkit are public and intended mainly for the use of: a) 
agencies of the Government of Egypt (GOE) and local governmental entities that tender 
W/WW projects; and b) potential private-sector bidders on such projects. 

The Toolkit is a dynamic set of documents. Its contents and related materials are subject to 
change and modification to make them applicable to specific projects and to account for 
subsequent changes in national and local laws and regulations. 

While some documents include notes on their relationship to Egyptian law at the time they 
were drafted, we recommend that Toolkit users consult legal counsel to ensure that that any 
proposed use of the documents and materials complies with current law and regulations. 

The Toolkit is comprised of three volumes: 

Volume I describes the mission and role of the CDPSP, including its role in the 
project life-cycle, and project screening. 

Volume N explains the underlying principles of PSP and provides guidance on 
project planning activities such as selecting the appropriate form of PSP conuact 
and performing financial analysis and modeling. 

Volume III contains: a) model documents goveming procurement, tendering, and 
bid evaluation; b) model contracts for concessions, management contracts, senice 
contracts, and leases; c) a discussion of BOOTBOT; d) a performance target 
index; e) guidance on contract monitoring and compliance; and f )  model terms of 
reference for hiring outside advisors and consultants. 

Please refer to the table of contents immediately following this preface for a high-level 
overview of the entire contents of the three-volume Toolkit. Individual volumes will contain 
detailed tables of contents pertaining to each part. 

The CDPSP actively solicits comments and suggestions on how the Toolkit documents and 
materials might be improved or made more useful. 



RELEVANT LAWS AND DECREES 

This document sets out available relevant laws and decrees. Some of the volumes include the 
Arabic lawldecree along with its English translation. 

English translated copies of these laws and decrees were obtained from Middle East for 
Economic Services (MELES). For more information, contact: 

Mr. Nabil Fouda, General Manager 
6 Soliman Ahdel Hamid Streef Agouza 
Email: meles@soficom.com.eq 
Telephone &Fax: 760-6804; 335-1 141 

Arabic copies of these laws were obtained from the official print house authority "EL-Amirya 
print shop," sales center for governmental prints. Contact information is as follo\x,s: 

22 El Nile Street, Imbaba 
Telephone: 3 1 1-8248 3 1 1-989 I 
Fax: 31 1-9451 

k List of Available Laws and Decrees from Arabic Translated into English 

1. Decree No. 163811968 by the President of the Arab Republic of Egypt 

'irsrt Establishing The General Authority For Greater Cairo Water Utility as 
amended by Minsterial Decree No. 45511974. 

2. Decree of the President of the Arab Republic of Egypt No. 281 of the year 
1995 Setting Up A Public Economic Authority for Potable Water and 
Wastewater in Some Governorates. 

3. Code 29 Decree Tenders Law - April 2001. 

4. Cabinet Decree No. 1 of the year 2001 Issuing The Executive Statutes of the 
Real Estate Finance Law - December 2001. 

5. Law No. 148 of the year 2001 Promulgating The Real Estate Finance La\\, - 
Serial No. 4812001. 

6. Decree No. 74912001 Promulgating The Executive Statutes of The General 
Sales Tax Law. 

7. Law No. 811 997 on Investment Guarantees and Incentives -April 2002. 

8. BOT Regulations. 

9. Code 354lC The Constitution - September 200 1. 

&r" 10. Code 20 The Civil Code - March 2002 
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11. Code 1011 Prime Minister's Decree No. 1900 of the year 1991 Concerning 
The Foms of Articles of Agreement and Articles of Association for Public 
Sector Business Companies - Serial No. 5. 

12. Law No. 4811978 Promulgating the Law on Public Sector Workers 
Regulations. 

13. Code 55lX Set of Laws and Decrees on New Urban Communities -February 
2002. 

14. The Executive Statutes of Companies Law No. 15911981 as amended up to 
June 200 1. 

15. Companies law - No. 15911981 as amended up to January 2002. 

16. Code 300 -The Executive Regulations of The Law on Investment 
Guarantees and Incentives - March 2002. 

17. Code 30011 Primer Minister's Decree No. 465 of The Year 2002 Amending 
Certain Provisions of The Executive Statutes of Investment Guarantees and 
Incentives Law - Serial No. 1212002. 

18. Law No. 27 of the year 1994 Enacting a Law Concerning Arbitration in Civil 
and Commercial Matters - October 2000. 

19. Code 29 Dl1 Decree No. 1367 For The Year 1998 Promulgating The 
Executive Statutes of Tenders Law -February 2002. 

20. The Law And The Executive Statutes of the Law on Environment - August 
2001. 

21. Social Insurance Law - modified up to September 2000. 

22. Code 23111 Law No. 1912001 Increasing The Pensions and Amending 
Certain Provisions of The Social Insurance Law - Serial No. 3912001. 

23. The Executive Decrees of Labor Law - No. 13711981 modified up to June 
2001. 

24. Code 295 Decree Labour Law - modified up to February 2002. 

25. Customs Exemptions Law With its Executive Statutes - March 2002. 

26. Code 60 Law No. 3811994 Reorganizing Dealings in Foreign Currency With 
Its Executive Statutes - February 2002. 

27. Customs Law modified up to September 2000. 

IV TOOLKIT 
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28. Code 15811 Law No. 1312001 Amending Certain Provisions of Customs Law 
as Promulgated by Law No. 6611963. 

29. Code 401W Law No. 1 111991 Promulgating The General Sales Tax Law - 
January 2002. 

30. 354M Local Government System - December 2001. 

'31. Code 9 - Public Business Sector Law With Its Executive Statutes- October 
1998. 

32. Code 9lA Law No. 14912001 Amending Certain Provisions of The Public 
Business Sector Companies Law as Promulgated by Law No. 20311 991 - 
Serial No. 441200 1. 

33. Code 9/B Prime Minister's Decree No. 90512001 Amending The Texts of 
Articles (37,43) of The Executive Statutes of The Public Business Sector 
Companies Law - Serial No. 4912001. 

B. List of Available Laws and Decrees in Arabic 

1. Law No 203 of the year 1991 on Public Sector Companies and its Executive 
Statutes issued by Prime Minister Decree No 1590 1 1991 and the Relevant 
Decrees, Third Edition, Cairo 2000. 

2. Law No 89 of the year 1998 on Tenders and Bids, and its Executive Statutes 
issued by Minster of Finance Decree No 136711998 and MOF Periodicals 
and Publications, Seventh Edition 2001. 

3. Law No 11 of the year 1991 on Sales Tax and its Relevant Decrees up to 
Date, amended First Edition 1999. 

4. Law No 4 of the Year 1994 on Environment and its Executive Statutes 
issued by Prime Minster Decree No. 33811995, Sixth Edition 1999. 

5 .  Companies Law No 159 of the Year 1981 and its Explanatory 
Memorandums and Relevant Decrees, 22nd Edition 2001. 

6. Companies Law Executive Statutes issued by The Minster of Investment 
Affairs and International Corporation, Decree No 9611 982, 15th Edition 
2000. 

7. The Constitution of the Arabic Republic of E m t  and the Integrated 
Principal laws, Eighth Edition 199 1. 

8. Civil Code, Eighth Edition 1999 

9. Civil and Commercial Proceddings Law and Ledigation Law, amended First 
Edition 1999 
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10. Law No 38 of the Year 1994 on Foreign Currency and its Executive 
Regulations issued by Minister of Economy and Foreign Trade Decree No 
33111994, Third Edition 1998. 

11. Prime Minster Decree No 1900 of the year 1991 on Preliminary Contracts 
and Articles on Incorporation for Public Sector Companies, Holding 
Companies and Their Affiliated Companies, Second Edition 1992. 

12. Presidential Decree Issuing Law No 186 of the year 1986 on Customs 
Exemptions and its Executive Regulations, Seventh Edition 1999. 

13. Labor Law No 137 of the Year 1981 in Compliance With up to Date 
Amendments (inclusive of its explanatory memorandum and executive 
decrees) 23rd Edition 2002. 
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SELECTED ACRONYMS, ABBREVIATIONS, AND DEFINITIONS 
W 

Acronyms and Abbreviations 

BOOT 

BOT 

CAD 

LAN 

MIS 

MHLTUC 

NOPWASD 

NUCA 

O&M 

PDF 

PEA 

PSC 

PSP 

Build-Own-Operate-Transfer 

Build-Operate-Transfer 

Central Authority for Development 

Local Area Network 

Management Information System 

The Ministry of Housing, Utilities and Urban Communities 

National Organization for Potable Water and Sanitary Drainage 

New Urban Communities Authority 

Operations and Maintenance 

Project Development Fund 

Public Economic Authority 

Public Senice Company 

Private-Sector Participation 
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Definitions 

Bid Deadline The date and time beyond which the project sponsor will not accept bids W' 

Bid Documents The terms of reference (TOR), request for proposal (RFP), letter of 
invitation (LOI), information to consultants (or contractors) (ITC), 
feasibility study, draft concession agreement, and any other documents 
that the project sponsor includes in the information that it makes 
available to potential bidders that have been officially prequalified 
(short-listed) to submit a Bid 

Bid Evaluation Report The report of the evaluation committee that ranks the responsive bids 
after they have been evaluated pursuant to the evaluation criteria 
contained in the bid documents 

Bid-Opening The report that the evaluation committee makes immediately 

Examination Report Following the opening of the bids, rejecting nonresponsive bids 

Bidder The entity or group that submits a bid in a tender 

Bidders Conference The pre-bid meeting of bidders convened by the project sponsor at 
which bidders may seek clarification of the bid documents or other 
details of the tender 

Guidelines The standards that the CDPSP uses to perform its official functions 

High Tender The MHUUC committee that supervises tenders 
Committee 

Invitation to The document advertised by the project sponsor inviting potential 
Prequalify bidders to submit their technical and financial qualifications to perform 

the project that is the subject of the tender 

Project Private-sector participation project 

Project Model The project form that the project sponsor recommends to the CDPSP 

Project Sponsor The public, private, or public-private group or legal entity (including, 
but not limited to, an Egyptian utility) that is proposing a project. 

Screening or The process by which the MHUUC or other project sponsor selects 
Screening Process projects for tendering 

Short List The list of bidders that have prequalified to participate in a tender 

Stakeholder A person, group, or legal entity that has a substantial, individual interest 
in a proposed project based on financial, employment, social, 
environmental, or other such factors 

Study Feasibility study 

Tender The competitive process by which the M H W C  procures projects in the 'km/ 
water/wastewater sector 

ii CENTRAL DEPARTMENT FOR PRIVATE-SECTOR PROJECTS (CDPSP) 



SECTION I 

CDPSP Mission and Role 

This section sets out the mission and role of the Central Department for Private-Sector 
Projects (CDPSP). This section has four parts: 

1. Rationale and mission 
2. Role, authority, and responsibilities 
3. Institutional linkages, project involvement, and the Project Development Fund (PDF) 
4. Structure and resources 

A. Rationale and Mission 

The CDPSP was created to serve as the Government of Egypt's (GOE's) focal point for the 
development of private sector participation projects in the water and waste\x7ater sector in 
E,qt. Project planning, development, and implementation will continue to take place at the 
utility and project level. At the national level, the CDPSP provides guidance and technical 
assistance to implementing agencies and ensures project compliance with GOE policies and 
standards. 

The mission of the CDPSP is four-fold: 

1. Ensure the quality, consistency, and uniformity of water and wastewater private- 
sector projects in Egypt through the application of and compliance with GOE-adopted 
policies, standards and guidelines 

2. Promote the development of private-sector projects in the country, includins the 
promotion of Egypt as a market for the international private-sector project industry 
and support of Egyptian contractors and service probiders 

3. Provide technical and advisory services to GOE agencies, Public Economic 
Authorities (PEAS), Public Service Companies (PSCs), and other agencies that seek to 
implement projects based on private-sector participation principles 

4. Facilitate, accelerate, streamline, and reduce the costs of the private-sector project 
development process by standardizing key development-cycle elements and 
facilitating and expediting project-specific GOE approvals, authorizations, permits, 
and licenses. 

B. Role, Authority, and Responsibilities 

B1. Principal Role 

The CDPSP is an advisory, compliance-assurance, and facilitation agency. As such, it - - 
maintains independence from project sponsors, developers, and regulators. Direct, 
substantive participation in the planning and devel~pment of individual projects would 
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jeopardize and prejudice its independence and call into question the legitimacy of its advice, 
reviews, and recommendations. 

The CDPSP is proactive in developing policies, standards, practices, and guidelines and in 
promotion and training. It is reactive in terms of conducting sponsor-requested project 
screening, performing project-specific review functions, and providing direct technical 
assistance. It is also reactive in providing to utilities access to funding and advisory services 
through a dedicated funding facility - the PDF - and through its information services and 
databases. 

The CDPSP's involvement in private-sector project development efforts occurs at defined 
stages in the development cycle for all private-sector projects in the country. 

B2. Authority 

As an advisory, compliance-assurance and facilitating agency, the CDPSP's authority does 
not extend to outright project approval or denial. It is not an executive, regulatory, or 
implementation agency and has limited "veto power." However, through its advisory and 
review responsibilities, it has a high degree of operating authority and is able to directly 
influence the course and quality of project-development efforts that are undertaken by the 
Ministry of Housing Utilities and Urban Communities (MHUUC's) departments, utilities, 
and other implementing agencies. 

B3. Primary and Secondary Responsibilities 

The primary responsibilities of the CDPSP include: 

Formulating GOE tendering, transaction, and financial support policies, standards, 
and guidelines 
Preparing and periodically updating the Toolkit document and other guidance 
materials 
Performing mandatory project-reviews at critical defined development-cycle points 
Recommending project-approvalldenial to appropriate GOE authorities 
Performing project screening, on request by project sponsors 
Providing technical assistance, on request by project sponsors 
Establishing a working relationship with the PDF 
Coordinatinglfacilitating the process of obtaining project-specific GOE permits, 
licenses, and authorizations 

The secondary responsibilities of the CDPSP include: 

Providing ongoing training and professional development 
Promoting the concept of private-sector projects within the sector in Egypt 
Serving as the entry point for service-industry contact, input, and involvement in 
the Egyptian market 
Promoting the Egyptian market to the international service industries 
Conducting outreach programs to stimulate and strengthen the Egyptian 
consulting and services industries 
Handling press, public relations, and information 

1-2 CENTPAL DEPARTMENT FOR PRIVATE-SECTOR PROJECTS (CDPSP) 
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C. Institutional Linkages, Project Involvement, and the PDF 

C1. Institutional Linkages 

As the focal point for private-sector project development in the sector, the CDPSP has the 
following principal institutional linkages: 

Institutional Linkages 

With pertinent GOE 
departments and 

agencies: 

Provide reviews and recommendations regarding projects that require the 

enhance relations with donor countries and womote Eovot as a market 

. . 
service industry: 

Promote Egypt as a market for the internatio~l service industry 

Stimulate and strengthen the domestic consulting and service indusiries 

With utilities and other 
project sponsors: 

With the market and the 

C2. Project Involvement 

Bring definition to projects through project screening and pssiliof~ them fw PDF 
funding 

Provide or coordinate development funding through the PDF w o m  swrces 

Provide technical assistance throughout the projectdev.sJopment cyde. indding 
reviews at critical. specified points 

Provide training and other professional development services 

Serve as the'entrv mint" and information clearinqhouse for the aivate-sedor- 

The CDPSP is involved in the following activities: 

All investment projects, including but not limited to Build-Operate-Transfers 
IBOTs), Build-Own-Overate-Transfers (BOOTS), and concessions that involve , - 
material capital investment 

Concessions, leases, and management and service contracts with terms of more 
than five years and annual values of more than LE 3 million 

Projects for which central GOE approval (e.g., MHUUC, Cabinet, High Tender 
Committee) is required. 

The CDPSP supports smaller concession, lease, management, and senice contract 
development efforts through the promulgation of implementing ~ l e s  and procedures, process 
and Toolkit documents, guidance materials, and technical advisory senices. 

The CDPSP has the lead role in project screening (in response to requests from sponsoring 
utilities), as the fmt step in overall project-specific compliance-assurance and "quality 
control" and in recommending projects for PDF funding. 

The project-specific scopes of work, which constitute the post-screening project development 
cycle {prefeasibility, prequalification, tendering, tender evaluation, contract negotiation) are 
undertaken at the project level by the utilities andlor MHUUC's departments (e.g., New 
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Urban Communities Authority [NUCA] or Central Authority for Development [CAD]) that 
are sponsoring the projects and their consultants. To ensure cost-efficient and -effective 
development efforts, this work is done under the standards and procedures specified in 
CDPSP guidelines. 

To maintain distance and independence, the CDPSP's role is one of advice, assistance, and 
compliance-review, rather than direct substantive participation in development efforts. 

While available to provide advice and technical assistance on long-term project monitoring 
and oversight, actual monitoring and oversight activities are performed by the 
sponsoring/contracting utilities or MHUUC agencies (through contract oversight and 
enforcement) and the proposed Egyptian Water and Wastewater Regulatory Agency (EWRA) 
(through regulatory enforcement). 

A significant degree of the CDPSP's activity will come through its interaction with the PDF 
and its review and recommendation responsibilities regarding PDF funding. However, some 
utilities or MHUUC development agencies may elect to undertake project development 
activities without PDF involvement. In those cases (or in cases where utilities elect to 
proceed using their own resources if continuing PDF funding is denied), GOE policies and 
guidelines still provide for reviews by the CDPSP at the time of contractor selection and 
contract award. As will be provided for in GOE regulations, utilities and MHUUC agencies 
will be able to develop projects without PDF funding or intensive CDPSP involvement. 
However, the mandatory CDPSP reviews give them an incentive to comply with CDPSP 
procedures and guidelines or run the risk of negative CDPSP reviews at critical stages, 
jeopardizing final GOE approval and the issuance of needed authorizations, permits, or 
licenses by regulatory and other relevant GOE agencies. 

C3. Project Development Fund 

The PDF will be overseen by a Board of Directors (the Board) and be constituted as a subunit 
of an existing fund in the MHUUC. With consulting assistance, the CDPSP will work with 
the PDF's fund administrator to develop project consultants' scopes of work, oversee project- 
development efforts, and report to the Board. 

Through project-screening exercises, the CDPSP will identify the projects that it deems 
eligible for further study (prefeasibility stage) and possible tendering. This will constitute the 
inventory of projects that will be eligible for PDF funding. At the discretion of the CDPSP, 
other projects not screened, but otherwise proposed by sponsors, can also be presented to the 
Board. 

Based on screening results, the CDPSP will present project and development funding 
proposals to the PDF Board. These will include CDPSP-prepared, project-specific 
development budgets for each project submitted. The PDF Board will approve or disapprove 
PDF funding for individual projects (the CDPSP will reconsider and revise projects not 
approved and resubmit them to the Board). 

PDF funding will be made in three tranches, based on CDPSP reviews and recommendations 
made prior to the disbursement of each tranche: 

1-4 CENTRAL DEPARTMENT FOR PRIVATE-SECTOR PROJECTS (CDPSP) 
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Tranche 1 Pre-feasibility Study 
Tranche 2 Bid-Document Preparation and Bidder Prequalification 
Tranche 3 Project Tendering and Closing 

D. Structure and Resources 

CDPSP staffing is currently at the level needed to perform its screening, review, advisor?., 
compliance and promotion functions. As needed, the staff may be supported by specialized 
consultants, who will undertake transaction- and program-related activities, as well as 
provide mentoring. 

Consultants engaged to directly support the staff will be retained under personal-senice 
agreements or seconded from the consulting firms currently engaged. To the extent 
practicable, the involvement of such consultants will diminish over time. 

The funding of the CDPSP's routine personnel and operating costs - separate and apart from 
funding of the PDF - is provided in full by the GOE. Donors will h d  project-specific 
development activities (through either the PDF or directly to project sponsors) and provide 
funding (based on CDPSP proposals) for special programs or activities that the CDPSP may 
undertake over time (e.g., new training programs or the initial development of a Web site and 
associated communications programs). 

Going forward, the role of donors in the CDPSP will be to: 

Continue funding and assistance on current sector and sector-related programs that 
affect the CDPSP's mission and operations 

Upon the scheduled conclusion of such programs, provide follow-on assistance, as 
needed or warranted, under new GOE/donor arrangements 

Provide funding and assistance, as may be negotiated, for new programs or 
initiatives that the CDPSP may propose to them 

r Provide direct funding of utility-specific, private-sector project development 
efforts, as may be negotiated with sponsoring utilities, separate from any funding 
and technical assistance provided through the PDF 
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CDPSP Role in the Project Life Cycle 

From inception to termination, each project passes through four phases: project identificatioh 
project planning, project implementation, and project termination. This process is called the 
project life cycle. In each phase the project sponsor and the CDPSP play separate but 
interdependent roles. 

For each phase, this section describes the roles of the project sponsor and CDPSP: including 
when each plays its respective role. Project sponsors, CDPSP staff, and prospective bidders 
on projects - involving the private sector - are encouraged to review the follo\ving so that 
each knows its role and the role of other concerned parties in this process. 

A. Phase I: Project Identification 

Al .  Project Screening 

Role of the Project Sponsor 

1. Determines the needs for service expansion, development, and management in a 
defined geographical area such determination is to be based on public strategic 
plans and priorities of the GOE or MHUUC 

2. Prepares preliminary description of a proposed project to address the needs 

o With the assistance of the CDPSP, completes a Candidate Profile Form that shows 
the scope and scale of the proposed project a verifiable cost estimate an estimate 
of potential effects on, e.g., labor and tariffs and a recommendation for the legal 
structure of the proposed project 

o Collects fmancial information for the CDPSP's use in its detailed screening of the 
proposed project. 

3. Indicates its agreement with the data collected during the screening process by 
signing the Candidate Profile Form 

4. Submits the Candidate Profile Form to the CDPSP for detailed screening 

5. Reviews the CDPSP's report of its detailed screening, which shall summarize the 
proposed project contain the CDPSP's analysis and evaluation of the proposed 
project's potential and recommend appropriate next steps, if any (e.g., that a 
feasibility study be conducted or that the bid be amended or supplemented or that 
a particular form of private-sector participation be used) 

Role of the CDPSP 

1. Assigns Candidate Profile Form to its technical advisory staff, which conducts a 
detailed screening of the Candidate Profile Form and writes a report that shall 
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summarize the proposed project contains the CDPSP's analysis and evaluation of 
the proposed project's potential and recommends appropriate next steps, if any 
(e.g., that a feasibility study be conducted, or that the bid be amended or 
supplemented or that a particular form of private-sector participation be used) 

2. Adds approved projects to its pipeline for tracking and technical assistance in 
design, packaging, procurement, and contracting 

3. Recommends approved projects for project development funding 

A2. Feasibility Study 

Role ofthe Project Sponsor 

1. Hires professional technical advisor to prepare a feasibility study pursuant to the 
standards established in the CDPSP Guidelines. (The guidehnes contain the names 
of qualified professionals who have demonstrated competence in performing 
feasibility studies for similar projects, but the project sponsor may hire person(s) 
not listed therein if it can convince the CDPSP that such person(s) are qualified.) 

2. Establishes a formal work plan and implementation schedule for the feasibility 
study and submits copies thereof to the CDPSP to facilitate project development, 
monitoring, and tracking 

3. Submits feasibility study to the CDPSP and the EWRA for review 

Role of the CDPSP 

1. Reviews work plan and implementation schedule for the feasibility study to advise 
the project sponsor of significant design issues, scope constraints, or other 
potential problems that might limit the quality or timely production of the study, 
which would unduly delay further project development and implementation 

2. Tracks implementation of the study 

3. Reviews the study's recommendations on design, financing, and procurement. 
Advises the project sponsor of ways to improve the project design and establish 
appropriate monitoring and management procedures 

4. Helps the project sponsor prepare a comprehensive implementation plan and an 
interagency coordination strategy to facilitate successful project development 

6. Phase 2: Project Planning 

B1. Project Design 

Role ofthe Project Sponsor 

1. Specifies a project design 

Allocates project risks between project sponsor and prospective contractor 
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o Defines the form of participation of GOE and project sponsor, including the 
applicability of sovereign guarantees or other forms of credit enhancement and the 
GOE's role in the implementation and management of the project, whether 
through a service contract, management contract, concession agreement, 
BOOTBOT structure or lease 

o Prepares a project model based on the project conditions and requirements for 
inclusion in the bid documents and to guide project-implementation planning 

2. Prepares a preliminary work plan and implementation schedule to guide bid 
preparation and establish draft performance benchmarks 

3. Establishes a contract-management and -monitoring framework 

o Determines if contract monitoring will be performed by current or new staff or by 
outside contractors. Prepares tender and (if outside contractor is to be hired) 
detailed specifications for contract monitoring 

o Drafts standard specifications for monitoring technical performance, financial 
conditions, contract compliance, and legal requirements 

o Prepares budget for contract monitoring and determines if these costs are to be 
passed on to the prospective contractor or assumed by the project sponsor 

o Prepares guidelines for employee utilization and training 

n Determines staff training requirements to provide sustainable improvements in 
productivity and performance 

o Develops preliminary framework for workforce retrenchment, reassi-pment to 
other units and transfer to the private contractor. Works with labor unions and 
other stakeholders to structure a \iable approach to the impending staffing 
changes 

4. Defines local contracting and overall subcontracting standards 

5. Defines requirements for integrating the project with existing facilities and related 
services 

6 .  Confers with the EWRA and other relevant regulatory agencies to ensure that the 
project design meets prescribed standards for performance, senrice quality, and 
affordability 

Role of fhe CDPSP 

1. Reviews the draft project model to approve its risk allocation, definition of GOE 
credit support and affordability, and to ensure the project's design offers the peatest 
opportunity to achieve the benefits of private-sector participation, such as emciency 
gains, innovative financial structuring, and management expertise 

CWSP ROLE IN THE PROJECT UR CYQE IW 
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2. Provides technical assistance in the preparation of work plans, production/delivery 
schedules and performance benchmarks '.u$ 

3. Helps establish viable standards and specifications for monitoring technical 
performance, financial conditions, contract compliance, and legal requirements, based 
on international best practices and in accordance with the guidelines 

4. Helps prepare workforce analysis to understand the impact of the project on existing 
staff, training requirements, and options for introducing efficiency through 
reallocation of resources. Provides advice and guidance on consultation with 
employees and organized labor organizations 

5. Helps coordinate regulatory inputs to ensure adequate treatment of performance, 
service quality, and affordability standards in the project model 

62. Procurement 

Role of the Project Sponsor 

1. Drafts a prequalification strategy and implementation plan for identifying a short list 
of bidders to participate in the tender 

Outlines a ~reliminarv schedule for advertising (locally and internationally, as - .  

applicable) the prequalification opportunity and requirements, receiving and 
reviewing firms' qualifications and selecting a short list of firms to receive the bid - 
documents. ~ e v i e k s  prequalification strate& and scheduling with the CDPSP to kw' 
ensure the validity and reasonableness of all specified requirements 

o Defines criteria to evaluate bids 

Prepares and advertises an Invitation to prequalify 

o Evaluates firm qualifications according to evaluation criteria and prepares 
evaluation report, ranking firms and listing those that are eligible to participate in 
the tender @laced on the short list) 

o Submits copy of evaluation report and short-listed firms to the CDPSP 

2. Forms an internal working committee (comprising technical, financial, and legal 
expertise based on the project's scope and needs) or engages professional advisors to 
prepare bid documents and other key project information to help bidders prepare bids 

Prepares implementation schedule showing the date and time that the bid 
documents will be available to short-listed bidders details of the bidders 
conference bid deadline submission of bids bid opening determination of the bids' 
responsiveness to the bid documents and evaluation of detailed bids pursuant to 
the evaluation criteria. Reviews implementation schedule with the CDPSP 
technical advisor to assure that the planned activities can be accomplished within 
the prescribed time period 

Ld 
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o Develops detailed scope of worklproject specifications, bid submission and 
packaging requirements, and evaluation criteria and ranking scale 

o Works with the CDPSP to prepare applicable contracting terms and conditions, as 
well as the draft contract for inclusion in bid documents, based on standards 
defined in Guidelines and specific project requirements 

Submits bid documents to the CDPSP for review and approval to issue them to 
short-listed bidders. Updates or revises bid documents as necessary, in accordance 
with feedback from the CDPSP, to ensure that the final bid documents are well 
designed and complete 

Distributes bid documents to the short-listed bidders 

3. Conducts bidders conference and site-inspection visits, as applicable, to clarify the 
bidding procedures and project parameters and to address bidders' inquiries about 
project background and specifications 

4. Conducts formal bid opening and determination of the bids' responsiveness to the bid 
documents 

o Invites all bidders to attend bid opening 

Records bids, specifying firm names and counhy of registration 

Completes bid-opening examination report, indicating for each bid its 
responsiveness to the bid documents and which bids will be evaluated 

Rejects bids that are non-responsive to the bid documents, proxiding details of the 
non-responsiveness 

Returns rejected bids (including unopened financial envelopes) to bidders uith 
letter explaining the reasons for rejection. Plans and implements debriefing uith 
rejected bidders who request if explaining the factors that resulted in the rejection 

5. Conducts bid Evaluation through formal Evaluation Committee 

Defines scope and configuration of project-specific Evaluation Committee. 
Establishes Evaluation Committee comprising technical, financial and legal 
expertise, as well as representatives from the Ministry of Finance and State 
Council (depending on contract value threshold) and other key departments, as 
applicable 

o Prepares bid-Evaluation Forms based on a two-envelope review process in which 
financial-envelope openings are contined to the technically accepted offers 
defined in accordance with specified criteria defined in the bid documents 

o Supervises evaluation of bids (although not directly involved) where the technical 
evaluation considers key issues, such as: the suitability of proposed design for 
local needs and reliability of proposed technology credibility of subcontracting 
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plan scope and extent of training programs for relevant staff plan for utilization, 
redeployment or redundancy of the existing labor force management plan and 
arrangements made for transfer or reversion of project facilities and staff at the 

lcJ" 

end of the contract period, in accordance with evaluation criteria, and the financial 
evaluation is performed only for bids that satisfactorily meet technical evaluation 
standards 

Obtains evaluation report from Evaluation Committee, which details the bid- 
evaluation process and ranking of the responsive bids, in addition to: the bid 
proceedings bid evaluation criteria list of all short-listed bidders list of all bids that 
were rejected and the reasons for rejection list of all bids that were subject to 
evaluation and ranking of those bids recommended successful bidder and the 
proposed schedule for contract negotiations 

o Submits copy of evaluation report to the CDPSP, which maintains complete 
record of bid proceedings, evaluation results, and bidder-selection 
recommendations 

o Awards the contract to the bidder whose bid offers best value-for-money and 
satisfies the specified design and performance standards and submits the winning 
bid to the High Tender Committee with a request for authorization to begin 
negotiations. Copies of the winning bid and the request to begin negotiations are 
submitted to the CDPSP to facilitate its comprehensive tracking of the 
procurement activity. 

6. Begins negotiations with the winning bidder, using legal advisors with extensive 
experience in working with bidders to refine the conditions to support the project, and 
finalize contracting arrangements, while avoiding any reopening of previously settled 
issues, particularly prices, cost and other fundamental aspects of the bid 

7. Finalizes contract based on negotiations. Submits final contract to the CDPSP for 
review and to confirm its conformance with standards and required provisions. Based 
on the CDPSP's concurrence with contracting structure and terms, submits final 
contract, with the CDPSP's recommendation for the award, to the High Tender 
Committee for review and approval 

8. Sends written notice of the results of the Tender to all bidders and publishes a formal 
announcement of the results in widely disseminated newspapers, procurement 
circulars and on the Internet 

9. Implements appeals process, as necessary, to consider protests from losing bidders 

10. Executes contract award to the winning bidder, based on CDPSP's recommendation 
to High Tender Committee and the project sponsor's receipt of the High Tender 
Committee's formal approval to negotiate a contract with the winning bidder. 

Role of the CDPSP 

1. Helps the project sponsor prepare the procurement-implementation schedule to ensure 
an effective tender 
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2. Helps the project sponsor prepare the bid documents in accordance uith CDPSP 
Guidelines. Reviews the final bid documents prior to issuance and recommends 
additions that will provide greater assurance of high interest from short-listed firms 

3. Helps the project sponsor prepare the final contracting terms, conditions, and 
agreement for inclusion in the bid documents to ensure full compliance with standards 
and guidelines and to inform bidders of the project sponsor's proposed contract 

4. Reviews copies of the bid-opening examination report and the bid evaluation report to 
ensure the integrity and reliability of the tender and the compliance with evaluation 
criteria. Identifies and advises project sponsor of any anomalies and inconsistencies 
that might lead to a bidder's protest, which could delay the award of the contract 

5. Reviews and maintains copies of the winning bid, the request to begin negotiations 
and the High Tender Committee's approval to begin negotiations, as part of its 
comprehensive procurement tracking activity (Note: As lead advisor to the -MHUUC 
and liaison to the project sponsor, the CDPSP is responsible for reliable information 
on the status of each project's development and implementation throughout the 
project's life-cycle) and 

6. Reviews the finalized the contract with the winning bidder to confirm its compliance 
with the bid documents. Makes formal recommendation for contract award to the 
High Tender Committee. 

C. Phase 3: Project Implementation 

C1. Contract Management 

Role of the Project Sponsor 

1. Implements mechanisms and procedures for monitoring the implementation of the 
contract 

o Formalizes institutional arrangements for contract management and monitoring. 
Assigns and trains a contract-management team from internal resources or hires 
private consultants with demonstrated skills in monitoring the technical, financial 
and contractual components of the contract 

o Works with the contractor to convert the work plan included in the winning bid 
into the final implementation plan in order to guide project development and 
establish performance standards 

o Establishes key indicators and requirements for technical performance, financial 
performance, contractual compliance and legal compliance with relevant laws and 
regulations, based on the contract. Defines how performance will be measured and 

o Defines reporting objectives, intervals and scope (level of detail) for technical, 
financial and contractual monitoring. Reviews reporting requirements ~ 6 t h  the 
contractor to ensure consensus on specifications for technical and operational 
reports, annual financial statements and other key tracking information. 
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2. Establishes strategy for liaison with contractor during contract implementation, with a 
focus on key milestones to avoid micro-management. Assigns lead counterpart 
(primary contact or project manager) to be responsible for communications and 
coordination with the contractor 

3. Formalizes systems and procedures for resolving disputes and differences with the 
contractor 

4. Coordinates contractor's implementation and performance with the EWRA, Ministry 
of Finance, Ministry of Environment, and Ministry of Health, as applicable 

5. Establishes stakeholder- and user-consultation system to routinely apprise them of 
project development progress and to learn of key issues to be addressed during project 
implementation 

6. Defines strategy for performance audits, as applicable, using impartial outside 
specialists 

Role of the CDPSP 

1. Helps the project sponsor implement the contract-management and -monitoring 
procedures, in accordance with standards defined during the project-design stage (and 
in conformance with the guidelines) 

Provides technical assistance in refining mechanisms and procedures to conform 
to the negotiation of the contract and the contract itself 

n Provides comprehensive contract-management and -monitoring to project sponsor 
staff, based on project requirements and in accordance with final institutional 
arrangements 

Assists in the review of the implementation plan to ensure project development is 
achieved on schedule and within budget 

n Provides advice on standard mechanisms for measuring technical and financial 
performance, considering international best practices 

n Advises on reporting strategy and formats to ensure useful information and 
exclude details that do not address substantive performance, progress, or 
impediments to implementation 

Assists with coordination of the regulatory requirements of the EWRA and 
concerned ministries. 

2. Advises on internal audit requirements and the use of professional resources to 
undertake impartial appraisal of financial management and compliance 
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C2. Compliance and Enforcement 

L d '  Role of the Project Sponsor 

1. In negotiating the contract with the winning bidder, the project sponsor will pay 
special attention to the following issues: 

o Defining the events that constitute default under the contract, while avoiding 
having trivial non-compliance adversely project implementation 

Specifying a schedule of remedies (including penalties or specified liquidated 
damages) to compensate the project sponsor for imputed costs or damages 
suffered as a result of unsatisfactory performance that are consistent with the 
nature of importance of the event of default and its impact on the project sponsor 
andlor the public (NOTE: The contract should also specify the defaults that 
constitute the grounds for contract termination) 

o Providing clear and simple procedures for one party to notify the other of the 
alleged existence of a default. Procedures should allow the party to respond to the 
circumstances that led to the default within a specified and short period of time 

o Establishing methods of dispute resolution aimed at minimizing court litigation 
(i.e., conciliation, mediation, arbitration), which also include safeguards to ensure 
the continuity of important services during a dispute, stipulating that both parties 
are to perform their respective obligations pending resolution of the dispute 

Role of the CDPSP 

1. Assists the project sponsor in achieving the contract objectives mentioned above 

C3. Coordination with the EWRA 

Role of the Project Sponsor 

1. Submits copies of monitoring reports and evaluations to the EWRA, providing 
baseline data and information on project operations and management 

2. Receives direction from the EWRA on timing and procedures for price adjustment 
mechanisms and for extraordinary events that would allow for price adjustments 
notwithstanding scheduled adjustment times 

3. Receives the EWZA's determination of commodity price adjustments according to 
the timeframe specified in the contract, based on project sponsor's rate application 

Role of the CDPSP 

1. Informs and advises the EM= of major anomalies that affect performance and the 
public interest 

2. Coordinates audit requirements with the EWRA, as applicable 
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C4. Performance Evaluation 

Role of the Project Sponsor 

1. Conducts periodic reviews of contractor performance to determine areas requiring 
improvement, and with the contractor, establishes a plan to bring the project back on 
schedule or into technical compliance, as applicable 

Determines if services are achieving specified objectives and needs, as well as the 
impact of incomplete tasks 

Assesses work effort in relation to schedules, work plans, and budget guidelines 

Reviews customer-satisfaction records and complaints to understand overall 
impact of service delivery, as applicable 

Ascertains the effectiveness of communications and coordination systems 

2. Requests and reviews the EWRA's evaluation of regulatory issues and concerns 

3. Refines project-management and quality-control systems and procedures to strengthen 
the performance and achievement of the contract's objectives 

Role of the CDPSP 

1. Helps project sponsor structure an effective performance-evaluation strategy and 
methodology that will provide reliable information on technical, financial, and 
contractual performance and compliance 

2. Reviews revised work plans, as applicable, to ensure modifications are consistent with 
contract provisions and the guidelines. 

D. Phase 4: Project Termination 

D l .  Post-contract Completion Evaluation 

Role of the Project Sponsor 

1. Evaluates the project against the MHUUC's strategic goals 

n Assesses project performance and implementation, management, and customer- 
related issues. Determines if the project achieved its goals, whether mistakes 
might have been made, and how to improve similar future projects 

Examines customer and stakeholder impact 

o Reports lessons learned regarding strengths and weakness associated with the 
project effort to improve ongoing operations of new systemslservices and guide 
the design and implementation of future projects 
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2. Integrates evaluation findings into subsequent design, project-management and 
quality-control systems 

Role of the CDPSP 

1. Reviews evaluations, findings, results, and recommendations to prepare practical 
examples to guide private-sector participation in the wateriwastewater sector 

2. Refines guidelines and toolkit to incorporate improved strategies, mechanisms, and 
procedures 

D2. Close-Out and Transfer 

Role of the Project Sponsor 

1. Works with contractor to develop a closeout plan for the orderly termination of 
contracted services 

o Schedules debriefing and internal management reviews 

Identifies remaining products and confirms final deliverable and payment 
schedules 

o Determines external requirements for audit trail 

Schedules closedown or transfer of facilities and project-related equipment 
personnel, and other resources 

o Organizes project sponsor's final training requirements to provide full institutional 
capacity and ensure sustainability 

2. Implements transfer and project hand-over plan in coordination with counterpart 
departments or agencies 

o Confirms receipt and provides formal, written acceptance of final deliverables, 
including operations and maintenance manuals, repair and maintenance schedules, 
systems guidelines and procedures and users manuals, budget reports, and all 
other documentation on the development, management, and performance of 
contracted senices 

o Confirms receipt and provides formal, written acceptance of equipment inventory 
denoting product descriptions, serial numbers, wvarranty details, date of purchase 
and useful-life rating, as applicable 

Inspects project site and equipment to confirm satisfactory conditions, in 
accordance with contract specifications 

o Performs acceptance testing of operations and maintenance systems. Conducts 
final walk-through 
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o Organizes project files and retains records for duration defined by institutional 
standards 

o Assigns internal staff to perform all operational and management functions, even 
during interim period before new contractor is engaged, as applicable. Provides 
operational and management training, through the contractor, to internal staff 
responsible for ongoing implementation of services 

Organizes equipment transfer andlor disposition based on inventory and 
assessment of condition (based on useful life standards) 

o Invites contractor to mandatory debriefing of senior managers and project 
managers on experiences and lessons from procedures used, processes, 
methodologies, and coordination with project sponsor 

o Briefs stakeholders on new implementation and operational plans 

3. Disburses final payment, as applicable and in accordance with progress payment 
schedules or incremental distribution requirements (for instance, that necessitate that a 
portion of the payments be held back until several months after project work is 
completed) 

4. Prepares project closeout report 

Role of the CDPSP 

1. Helps project sponsor execute closeout requirements 

2. Participates in debriefing meetings in fulfillment of its role of lead advisor to the 
MHUUC on project status and impact 
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SECTION Ill 

CDPSP Tools and Guidelines for Project Screening 

The CDPSP is the GOE's focal point for the development of water and wastewater projects 
(such as BOTs, concessions, and other long-term contracts that involve private-sector 
participation. It is an advisory and review agency that works with sponsoring utilities and 
other contracting authorities to plan, evaluate, tender, and implement projects throughout the 
country. The role of the CDPSP is to: 1)identify projects that have private-sectorpamcipation 
potential; 2) provide planning and development assistance to project sponsors that are 
implementing private-sector participation projects; 3) review projects for compliance with 
GOE standards and requirements; and 4) help sponsoring utilities obtain the GOE approvals, 
authorizations, and permits necessary to implement a project 

CDPSP undertakes project screening as a first step in the project development cycle. 

A. CDPSP Project Screening 

As they consider implementing new projects or improving existing systems and facilities, 
many utilities will want to know whether such projects are likely candidates for private-sector 
participation. Project screening is the first step in determining that potential. Through 
screening, the CDPSP and the sponsoring utility determine if a project has sufficient technical 
and financial potential to warrant the investment of further CDPSP and utility resources and 
efforts in intensive project planning and development 

Screening does not result in definitive findings of private sector participation feasibility, and 
it does not indicate the social or economic need for or value of a particular project. It only 
identifies projects that have enough potential to justify the conduct of a prefeasibiliq study 
and, subsequently, a project tender. 

Screening enables the CDPSP and sponsoring utilities to sift out projects with little or no 
private sector participation potential. Through screening, shortcomings in projects as 
proposed can be identified, giving utilities information and ideas to reshucture their proposed 
projects. Screening can also help utilities develop private sector participation strategies for 
their overall jurisdictions, strategies that would have long-term horizons and encompass more 
than the one or hvo projects that may be of immediate interest or priority. 

Al. CDPSP Role 

Project screening is conducted by CDPSP staff, based on information provided by sponsoring 
utilities. Screening is a required step for any utility that wants to access further CDPSP 
technical assistance or that desires development funding support, and for all projects that 
require central government approval for implementation. 

The CDPSP screens projects case by case, as and when requested by a utility or agency 
(including other Ministry departments such as IUTCA or CAD). It does not unilaterally 
identify candidate projects or initiate project screening 
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The principal tools for project screening are the PSP Candidate Profile Form (which provides 
basic project information and data), and associated project screening tables. 

A2. Utility Role 

Utilities, with CDPSP technical assistance, define their projects, develop scope and scale 
parameters, identify project and facility sites and other logistical needs, develop reasonable 
(and documentable) estimates on costs, and provide information on utility financial 
conditions. The CDPSP and its consultants assist in areas such as defining projects and 
identifying information requirements and sources. 

Once information is provided by the sponsoring utility, the CDPSP performs the screening 
analysis. 

A3. Information Requirements 

The following project-specific information is used to complete the PSP Candidate Profile 
Form includes: 

Discussion of project need 
Current (from most recent census or studies) and projected population 
Description of existing facilities and systems (technology, scale, etc.) 
Description of proposed facilities and systems (technology, scale, etc.) 
Type of project proposed (BOT, concession, management contract) 
Schedule and project start-up date(s) 
Capital and operating cost estimates 
Discussion of key technical and/or financial risks 

In addition to the above, a sponsoring utility is required to provide the following general 
utility financial and performance information based on the Accrual Accounting System: 

Current assets 
Current liabilities 
Total annual tariff revenues 
Total annual direct operating costs 
Total annual depreciation expense 
Total annual debt service (interest & principal) 
Total annual non-operating costs (rent, commercial interest, et cetera) 
Total receivables (regardless of time outstanding or age) 
Number of employees/1000 connections 
Percent of unaccounted-for water 
Cunent tariff schedule stating the possibility of increase and ceiling 
Material contracts and agreements within the project area and/or could affect the 
transaction (i.e., existing Operation and Maintenance bulk sale agreements) 

B. Screening Process Sequence 

The following is the general sequence of the five-step project screening process. 
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B1. Step 1 

A utility formally requests that CDPSP screen a candidate project the utility has identified: 

Prior to requesting the screening, the utility formally discusses the proposed 
project with the CDPSP. During the discussion, the CDPSP explains the 
requirements and process of screening and the level of effort the utility will be 
expected to commit to 

Based on that brief orientation, the utility formally requests that the CDPSP 
undertake the screening exercise 

The CDPSP formally acknowledges its receipt and approval of the request, 
indicates the start date of the process, and identifies the key CDPSP staff (anuor 
consultants) that \\,ill be involved 

82. Step 2 

CDPSP staff meets with utility staff (and consultants, if any) to review the information 
requirements (including the PSP Candidate Profile Form, and Project Screening Tables). It 
will also provide guidance on information sources available to the utility as its defines its 
project, completes the PSP Candidate Profile Form, and develops the required utility financial 
and performance information. 

B3. Step 3 

The utility undertakes the information development process: 

CDPSP staff stays in regular contact with the utility to check on the progress 
being made andor problems that are being encountered by the utility 

As necessary, CDPSP staff meets with the utility to review data-gathering 
progress, solve problems, andor review @nor to evaluation) the full package of 
information that has been assembled by the utility 

If needed, CDPSP staff helps the utility assemble its information 

The utility is required to certify that the information provided is as complete and accurate as 
is practicable. 

84. Step 4 

The CDPSP's responsibility will be to: 

Review all project-specific and general utility information provided 

Complete the analyses required by the project screening tables, and select projects 
achieving the minimum allowed scores 

Prepare further analyses using the financial model for selected projects 
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Produce a project screening report, which presents findings of screening exercises 
(screening tables) and discusses the status of the screened projects and their 
private sector participation potential and obstacles 

The report provides the following information 

Summarizes the project 

Comments on the practicality of the preferred approach (BOT, concession, 
management contract, etc.), andlor recommends an alternative, if appropriate 

Evaluates key technical and financial risks that may be involved in the project 

Presents the department's analysis and evaluation of the project's private sector 
participation merit and potential 

Includes a "golno go" recommendation regarding future activities (e.g., approval 
for the initiation of a prefeasibility study; a finding that no project is possible; a 
finding that the proposal needs to be modified or refined) 

The report includes the PSP Candidate Profile Form, the project screening tables and any 
financial model' used. 

Because the screening process is meant to be as objective and transparent as possible, the 
findings of any screening exercise rest heavily on results from screening tables. 

The tables provide for maximum possible project-specific score of 14 points and a 
general utility score of 18 points. 

Any project-specific score below 75 percent of the maximum, or 11 points, 
indicates serious questions about the private sector participation potential of 
the project as structured, and indicates that additional planning needs to be 
performed to strengthen the project for consideration 

o Any general-utilify score below 67percent of the maximum, or 12 points, 
indicates serious concerns regarding whether the utility's financial condition is 
adequate to support a private sector participation transaction 

The financial model helps determine financial feasibility and may be used to refine 
assessments for projects "passing " the screening table test. Potential financial feasibility, 
however, is not a measure of affordability; it measures feasibility only from the investor's 
and lender's perspectives. Once the tariff required to make the project financially feasible is 
determined, it is then necessary to consider issues of affordability and the needs, if any, for 
governmental financial support for the project. 

' The financial model presented in the Guidelines for Financial Analysis and Modeling Toolkit, with key assumptions 
required, is suitable for use in the screening process. 
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85. Step 5 

The CDPSP meets with the utility when the project screening report has been completed to 
present its results and conclusions (meetings to present preliminary findings can be held, if 
necessary or appropriate). 

If screening results in scores below the allowed minimums (see Step 4) or other findings of 
the need for modifications to a proposed project, the CDPSP will work with the utility to 
refine the project and improve its viability, and then perform further screening. 

The utility is required to accept and agree in writing with the analyses performed by the 
CDPSP and the results of the screening process. 

B6. Project Screening Process Summary 

The timing of the project screening process is summarized below: 

Enable it to provide ongoing technical assistance to the utility 
Obtain development cost funding, if available 
Begin the prefeasibility study, as the next step in the project development cycle 

Step 
Step 1 
Step 2 
Step 3 
Step 4 
Step 5 
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'Maximum time anticipated 

87. Follow-on Activities 

Assuming positive findings and utility acceptance, the CDPSP initiates the required steps to: 

Activities 
Project screening request 
Initial ("kick off") meeting 
Data gathering. collection, submission 
Project screening, analysis and evaluation 
Report presentation 

Participants 
Utility 
CDPSPlUtility 
Utility 
CDPSP 
CDPSPlUtility 

Schedule* 
- - 
Week 1 
Weeks 1-3 
Weeks 4-7 
Week 8 
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C. Private Sector Participation Screening Forms and Tables 

C1. PSP Candidate Profile Form 

Central Department for Private Sector Projects 
Private-Sector Participation Project Screening 

PSP Candidate Profile Form 

[The PSP Candidate Profile Form, to be completed for each projectproposed, provides basic 
project-specific information (description, size/scale, capital cost, schedule, etc.)] 

Submission Date: 
Form completed by (Title): 
CDPSP Form Completion Assistance By: 

A. Utility Background 

1. Project Identification 

Utility Sponsor Name: 
Project Name: 

2. Population 

3. Customer Breakdown (Classes as % of Total Customer Base) 

Year 

4. Existing Facilities Description 

Population 

Current (as accurate as possiblelstate source) 

Age: Capacity: Operated by: 
Existing water facilities: 
Existing wastewater facilities: 
Other facilities (administrative, maintenance, et cetera): 

Water-current 
Water-projected 
Wastewater-current 
Wastewater-projected 

5. Relevant Contracts (for example O&M, Bulk-Water SalePurchase, et cetera) 

1 

Industrial Residential 

6. Material Encumbrances 

I l l 4  CENTRAL DEPARTMENT FOR PRIVATE-SECTOR PROJECTS (CDPSP) 
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Commercial Institutional and 
Governmental 
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7. Descriptions and Plans of All Facilities under the Utility's Jurisdiction 

B. Proposed Project 

1. Scope of Services 

Project need statement: 
Scope of services (for example, BOT, concession, el cetera): 
Anticipatedlneeded start of construction: 
Start date for operationslse~ce provision: 

2. Technical Description 

Proposed water system facilities: 
Proposed wastewater system facilities: 
Proposed other facilities: 

3. Estimated Project Value/Cost 

Proposed water facilities: 

Supply/Source Facilities: 
Treatment Facilities: 
Pumping Facilities: 
Transmission and Storage Facilities: 
Distribution Network: 
Total Capital Costs: 
Projected Annual O&M Costs: 

Proposed wastewater system: 

Treatment Facilities: 
Pumping Facilities: 
Interceptors: 
Collection Network: 
Sludge Management Facilities: 
SludgeiEMuent Reuse Facilities: 
Total Capital Costs: 
Projected Annual O&M Costs: 

Proposed other facilities: 

CDPSP TOOLS AND GUIDELINES FOil P m U c C T ~ ~ t X G  IIM 
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C. Utility Management and Financial Information 

The following specific information must be provided by the utility: 

Current Assets: 
Current Liabilities: 
Total Annual Tariff Revenues: 
Total Annual Direct Operating Costs: 
Total Annual Depreciation Expense: 
Total Annual Debt-Service (Interest & Principal): 
Total Annual Non-Operating Costs (Rent, Commercial Interest, etc.): 
Total Receivables (regardless of time outstanding or age): 
Number of Employees/1000 Connections: 
Percent of Unaccounted-for Water: 
Material Contracts and Agreements: 

Current Tariff Schedule (to be submitted separately). 

Complete Financial Statements (Balance Sheets, Income Statements, et cetera) should also be 
provided. 

The above information should be provided for two additional previous years if there has been 
a material change in the financial condition of the utility. 

D. Risk Analysis 

Technical Risks: 
Financial Risks: 

E. Other Factors 

List other factors: 

F. Information Sources/Documentation 

Project plan and description developed by: 
Documentation: 

Cost estimates prepared by: 
Documentation: 
Utility financial information prepared by: 
Documentation: 

111-8 CENTRAL DEPARTMENT FOR PRIVATE-SECTOR PROJECTS (CDPSP) 
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C2. Project Screening Tables 

Central Department for Private Sector Projects 
Private-Sector Participation Project Screening 

Project Screening Form and Tables 

1. Table 1. PSP Screening Score Sheet: Project Specific 

Table 1 summarizes and scores the project specific information that is to be provided for each 
proposed project: 

The population to be served by the proposed project and/or the project's 
scale; generally, large projects are more amenable to PSP than are small projects; 

Whether the project is intended to serve an existing population or to support 
expected population growth; ge~terally, PSP projects are more feasible when they 
are intended to serve existing populations; 

The severity of the problem to be solved by the implementation of the project, as a 
measure of project need; generally, projects that address severe problems or needs 
are more amenable to PSP than are projects that address less pressing needs; 

The capital cost of the proposed project, and/or the operating or senice provision 
costs (if known); generally (with the exceptio~l of nlanagemeltt co~ttracfs), projects 
with high capital needs or operating budgets are more amenable to PSP than are 
smaller projects; and 

The level of technological difficulty associated with the implementation of the 
proposed project; generalZy, PSP projects are more feasible when they do not 
present extremely difficult technical challenges. 

2. Table 2. PSP Project Score Sheet; Utility Specific 

Table 2 summarizes and scores the analysis of the financial information on the operations of 
the entire utility (including subdistricts, if any), not project-specific financial information or 
projections. The table uses information that is inputted into several subsidiary tables in the 
project-screening model. The analyses to be performed include: 

Cost Recovery Ratio: the extent to which the utility is able to cover its operating 
costs through tariff revenues, as a measure of its ability to undertake new projects 
without governmental support; a ratio of less than 1.0 indicates that the utility is 
not generating sufficient tariff revenues to cover its operating costs, today, and 
may have difficulty in undertaking new projects; 

Current Ratio: the relationship of the utility's current assets to its liabilities, as an 
indicator of its financial solvency and its ability to take on new projects and 
assets; the current ratio should always be no less than 1.0, and preferably 1.3 or 
greater; 

CWSP TOOLS AND GU~OSLINES F W  PrN)JECi SCEENPYG UL9 

VJ 



LEGAL. INSTITUTIONAL, AND REGULATORY REFORM I1 

Debt Service Coverage Ratio: a measure of the utility's ability to cover its debt- 
related outlays (principal and interest), after coverage of its operating costs, 

, through tariffs; in general, a ratio of less than 1.0 indicates that a utility is not 
repaying its debt in full and may have difficulty in structuring stand alone PSP 
transactions such as BOTs and concessions that involve capital investments; 

Receivables as a Percent of Sales: a measure of the volume of tariff receivables 
compared to tariff revenues billed (i.e., "water sold"); a low percentage indicates a 
high tariff revenue collection rate (a good "collection efficiency"); if available, the 
age of receivables should be incorporated into the analysis; 

Employees/1000 Connections: a measure of staffng efficiency and labor 
productivity; generally, a high number of employees11000 connections (such as 
ten or more) may indicate overstaffing; and 

Unaccounted-for Water: indicates the amount of water that is produced by the 
utility but lost during distribution (for example, through system leakage) or is not 
billed for; a high percentage of unaccounted-for water (for example, over 30 
percent) may indicate severe system maintenance and repair problems or billing 
and collection problems. 

3. Table 3. PSP Project Screening Summary 

Table 3 combines and summarizes the individual project and utility scoring that is presented 
in Tables 1 and 2. 

b v '  



VOLUME ll 

Strategic Framework, General Guidelines, Contracting 
Options, and Financial Tools 



TABLE OF CONTENTS 

W 
Volume It: Strategic Framework, General Guidelines, Contacting Options, and Financial Tools 

Selected Acronyms, Abbreviations, and Definitions i 

SECTION I STRATEGIC FRAMEWORK FOR DELIVERING PUBLIC SERVICES 
THROUGH PRIVATE-SECTOR PARTICIPATION 

A. Introduction 
€3. The Current Enabling Environment for Private-Sector Participation 
C. The Stratwic Framework for PSP Aareements 

SECTION II GUIDELINES FOR PRIVATE-SECTOR PARTICIPATION 

A. Purpose of the Guidelines 
B. The Basic What" and 'Why" of PSP Projects 
C. Starting OK Identifying Projects and Selecting a Team 
D. Assessing the Feasibility of PSP Arrangements 
E. Procuring PSP Projects 
F. Contracting PSP Projects 
G. Contract Management 
H. Summary and Conclusion 

Annex A Tariff-Setting in Private-Sector Projects 

A. Service Contracts 
B. Management Contracts 
C. Lease Agreement 
D. Build-Operate-Transfer (BOT) Contracts and Variants 
E. Concessions 

SECTION IV GUIDELINES FOR FINANCIAL ANALYSIS AND MODELING 

A. Timing and Purposes 
B. Fundamental Financial and Economic Determinants 
C. Basic Financial Analysis Concepts 
D. Key Concepts and Terminology 
E. CDPSP Pre-feasibility Model 

Annex A Financial Analysis Tools and Credii Enhancements 

SECTION V PROCUREMENT GUIDELINES 

A. Competitive Bidding: NationalAocal vs. International Competitive Bidding 
B. Prequaliication 
C. Short-listing 
D. Single-stage Bidding 
E. Two-stage Bidding 



SELECTED ACRONYMS, ABBREVIATIONS, AND DEFINITIONS 

ARE 

BOD 

BOO 

BOOT 

BOP 

BOT 

BOOT 

CCPSP 

CDPSP 

CIDSC 

DT2 

EBIT 

EBITDA 

EWRA 

FDI 

GDP 

GOE 

ICB 

IP3 

IRR 

JWC 

LE 

LIRR 

LO1 

MCIT 

MEE 

MHUUC 

Minister 

MIRR 

MFT 

MOIT 

MOP 

Arab Republic of Egypt 

Biochemical Oxygen Demand 

Build-Own-Operate 

Build-Own-Operate-Transfer 

Balance of Payments 

Build-Operate-Transfer 

Build-Own-Operate-Transfer 

Coordinating Council for Private-Sector Participation (Philippines) 

Central Department for Private Sector Projects 

Cabinet Information and Decision Support Center 

Development Training 2 

Earning Before Interest and Taxes 

Earning Before Interest, Taxes, Depreciation and Amortization 

Egyptian Water and Wastewater Regulatory Authority 

Foreign Direct Investment 

Gross Domestic Product 

Government of Egypt 

International Competitive Bidding 

Institute for Public-Private Partnerships 

Internal Rate of Return 

Johar Water Company 

Egyptian Pound 

Legal, Institutional and Regulatory Reform 

Letter of Interest 

Ministry of Telecommunications and Information techno log^^ 

Ministry of Electricity and Energy 

Ministry of Housing, Utilities, and Urban Communities 

Minister of Housing, Utilities, and Urban Communities 

Modified International Rate of Return 

Ministry of Foreign Trade 

Ministry of Industry and Technology 

Ministry of Planning 



LEGAL. INSTITUTIONAL. A N 0  REGULATORY REFORM iI 

MOT 

MPE 

MSCI-EMF 

MSIT 

NCB 

NIR 

NOPWASD 

NPV 

O&M 

OT 

P&L 

PDF 

PEA 

PSC 

PSP 

RFP 

RFQ 

ROR 

ROT 

RF'I 

UK 

USAID 

us 
WACC 

Ministry of Transportation 

Ministry of Public Enterprise 

Morgan Stanley Capital International - Emerging Market Free Index 

Ministry of Supply and Internal Trade 

National Competitive Bidding 

Net International Reserves 

National Organization for Potable Water and Sanitary Drainage 

Net Present Value 

Operations & Maintenance 

Operator Tariff 

Profit & Loss 

Project Development Fund 

Public Economic Authority 

Public-Sector Company 

Private-Sector Participation 

Request for Proposals (Bids) 

Request for Qualifications 

Rate of Return 

Rehabilitate-Operate-Transfer 

Retail Price Index 

United Kingdom 

United States Agency for International Development 

United States 

Weighted Average Cost of Capital 

ii STRATEGIC FRAMEWORK. GENERAL GUIDELINES. CONTRACTING OPTIONS. AND FINANCIAL TOOLS 



SECTION I 

W Strategic Framework for Delivering Public Services 
Through Private-Sector Participation (PSP) 

A. Introduction 

The Government of Egypt (GOE) promotes private-sector participation in the municipal 
water and wastewater sector. Expanded and efficient utility services are central to the 
government's goals of improved health and environmental protection. Private-sector 
participation will enable rapid improvement in service, in a manner consistent with Egypt's 
strategy of pursuing economic development through policies of macroeconomic balance, 
privatization, and increased foreign investment. 

Volume I1 describes the strategic framework for provision of water and wastewater senices 
through private-sector participation in Egypt. The strategic fi-amework is based on the 
recognition that to generate growth, government and the private sector must join their 
respective strengths: government providing the supportive policy and regulato~y 
environment, while the private sector contributes capital and technology through 
entrepreneurial innovation and specialist skills. 

In many areas of public-sector responsibility, the private sector can more effectively deliver 
services given the dynamics of competition and because it generally has advanced technical 
and risk-management capacity. By bringing private capital and expertise into state 
enterprises, we gain access to technology and skills transfer, as well as the capital needed for 
investment in expansion and organizational renewal. 

In some other sectors - energy, telecommunications, and transportation - the GOE has 
already embarked on substantial partnership projects. The establishment of the Central 
Department for Private-Sector Projects (CDPSP), publication of this strategy, and the 
identification and competitive tendering of water and wastewater projects are further steps 
along this challenging journey. 

B. The Current Enabling Environment for Private-Sector Participation 

Historically, the GOE has been the monopoly provider of waterl\vastewater senices in Egypt, 
although earlier in the city of Alexandria, there had been extensive experience in contracting - 
out service delivery to private overseas companies. Also, there are a few small, privately 
operated systems built to supply tourism developments in some South Sinai and Red Sea 
locations. 

During the past two decades, Egypt has made significant strides toward improving water and 
wastewater services in both urban and ~ r a l  areas. However, more financial resources are still 
needed to improve and extend performance, rehabilitate existing networks and treatment 
plants, and establish new ones to cover un-served areas. Given population gou& and 
growing urbanization, limitations of the GOE budget and overextended use of its borrowing 
capacity, the sector has faced serious problems with respect to its institutional frameurork- 

w e.g., fragmented organization, financial imbalance (resulting from tariffs, which have been 
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fixed for many years), shortage of funds for operations and maintenance (O&M), inadequate 
managerial expertise; lack of modem management and information systems, and insufficient 
funds for training. U 

With an awareness of developing international trends, Egypt has undertaken a close 
examination of the sector. A report on the status of the sector was prepared by the National 
Organization for Potable Water and Sanitary Drainage WOPWASD), a unit in the Ministry 
of Housing, Utilities, and Urban Communities (MHUUC), identifying constraints, needs, and 
technical and institutional issues facing the sector, along with the benefits and costs of 
adopting a more deliberate, expanded role for private-sector participation. It is clear that such 
an expanded private-sector role would need to be accompanied by the adoption and 
implementation of sound regulatory principles. It is also true that in the process of moving to 
new service-delivery options, Egypt would have the opportunity to benefit from 'lessons 
learned' from experiences around the world. A number of countries from both the developed 
and the developing regions have found it advantageous to withdraw from the role of operator 
of utility services, focusing instead on the role of facilitator and regulator of services being 
provided at arm's length from direct political influence. 

61. Waterwastewater Sector Reform Program 

The GOE has embarked on a nationwide, comprehensive, long-term program of restructuring 
of the municipal water and wastewater sectors with the objectives of 

Enabling local utilities to achieve higher service and performance standards 
Enabling utilities to achieve operating cost recovery 
Enabling utilities to finance future investment 

The principal elements of the reform framework are: 

Legal reforms and capacity-building to attract private-sector participation in 
infrastructure finance, management, and operations 

Establishment of a waterlwastewater regulatory agency to enable service 
providers to recover prudent costs of operation, maintenance, and expansion 

Co~poratization of local utilities to provide incentives for efficient and customer- 
responsive management 

Bla. Encouraging Private-Sector Participation 

A revised concessions law has been drafted. The law would allow competitively tendered 
waterlwastewater concessions for periods up to 30 years and requires the GOE to abide by 
the terms of concession agreements. The CDPSP has been created in the MHUUC to help 
local and national-level water authorities develop and tender private-sector projects. The 
CDPSP has managed its first project-identification and -screening cycle, which elicited more 
than 70 project proposals, and is managing prefeasibility studies for priority projects. 
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Blb. Regulation of Service Providers 

The draft law also calls for establishment of an independent \vater/wastewater sector 
regulatory agency, the E,vtian Water and Wastewater Regulatory Agency (EM%%). The 
agency will be responsible for monitoring and enforcing compliance with performance 
standards and for setting tariffs that promote increased operating and capital efficiencies. 
Higher performance and efficiency standards, coupled with increasing needs for investment, 
are expected to encourage local utilities to seek private-sector participation. 

Blc. Corporatization of Local Utilities 

Waterlwastewater service provision in Egypt's governorates and new urban communities is 
being restructured to strengthen utility governance, management, accounting and customer 
service. Waterlwastewater services in nearly half of E-qvpt's governorates are now managed 
by corporatized Public Economic Authorities (PEAS) operating under a cost-recoveq. 
mandate. 

Bld. General Investment Incentives 

Complementary to the reform of the sector, Law 811997 (Investment Guarantees and 
Incentives) offers investors: 

Unrestricted ownership of investment capital by local and foreign investors 
Right of profit repatriation and invested capital re-exportation 
Five- to ten-year tax exemption on distributed profits, plus two additional years 
under certain conditions 
Right to acquire and own land and real estate 
Right to operate on behalf of third parties 
No price controls or profit ceilings 
Guarantees for project assets and funds 
Entitlement to import and export independently 
Approved projects cannot be nationalized, expropriated, or confiscated 
Local and foreign investors can maintain local foreign cumency accounts 
Right to freely transfer funds in and out of the country at the investor's discretion 

B2. Central Department for Private-Sector Projects (CDPSP) 

The CDPSP was created in the MHUUC to be the GOE's focal point for the development of 
pnvate-sector participation in water and wastewater, as well as to provide technical capacity 
and financial resources to tendering agencies. 

B3. What is Private-Sector Participation? 

A private-sector participation PSP) project is a contractual arrangement whereby a private 
party performs part of a department's service-delivery or administrative functions and 
assumes the associated risks. In return, the private party receives a fee according to 
predefined performance criteria, which may be entirely from service tariffs or user charges, 
entirety from a departmental or other budget, or a combination of the above. 
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The simplest form of PSP is a service contract. In such contracts, a department typically 
awards a private party the right and obligation to perform a particular service within well- 
defined specifications for a period, e.g., one to three years. The government retains ownership 
and control of all facilities and capital assets and properties. A key feature of the more 
complex PSP arrangements, such as build-operate-transfer (BOT) schemes or concessions, is 
the mobilization of private finance on a limited-recourse basis. In a concession, the 
concessionaire's responsibilities often include maintenance, rehabilitation, upgrading, and 
enhancement of the entire utility system, which may involve substantial investment. In a 
BOT, the private party undertakes the financing and construction of a single infrastructure 
facility, as well as its operation and maintenance for a specified period of time. Given the 
substantial capital investment undertaken by the private party under such arrangements and 
the requirement to recover the costs of the investment made, such contracts tend to be of 
extended duration, e.g., from 25 to 30 years or longer. 

While service delivery through a PSP project changes the means of delivering services, it 
does not change a department's accountability for ensuring that the services are delivered 
properly at affordable cost. The Government's responsibility shifts from managing the inputs, 
to managing the results or outcomes. The model implementing arrangement of a PSP, 
therefore, becomes a performance-based contract. 

B4. Why Use Private-Sector Participation? 

The simplest forms of PSP projects have been used in Egypt for some time. But more 
complex arrangements, in particular long-duration contracts that entail substantial 
contributions of private finance, represent new ground. Egypt's limited experience with more 
complex PSP projects has produced mixed results. However, if properly structured, such 
projects are an extremely useful service-delivery option from both the operational and public- 
policy strategic objectives. 

Operationally, the benefits of PSP projects include efficiency gains; focus on output 
performance; savings resulting from integrating under a private manager; the design, 
building, financing, and operation of the assets; managerial expertise; and better project 
identification. These benefits can result in better andlor expanded services for the same cost, 
thus generating savings, which can be used for other services or for investment elsewhere. 

Strategically, PSP contracts enhance accountability by clarifying responsibilities and 
focusing on the key performance indicators of the service delivery. Government utilities' - . . 
managerial efficiency benefits, such as existing engineers, financial, human, and management 
resources, can be refocused on strategic functions. 

There are numerous stakeholders concerned about the outcome of PSP projects: 

For utilities: PSP projects must become a readily available, suitable, financially 
viable, and beneficial service-delivery option. 

For the users of services: PSP projects must result in accessible, affordable, safe, 
and reliable services that meet the highest quality standards. 
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For society: PSP projects must promote the goals of fairness and social equity. 
economic growth, more efficient use of scarce natural resources, and protection of 
the environment 

For theprivate secfor: PSP projects must be sufficiently rewarding by providing a 
rate-of-return appropriate to the investment amounts required and the risks 
undertaken. 

B5. Risk-Transfer Policies and Programs 

The amount of risk encountered and the potential rewards of PSP projects tend to increase as 
one moves from the simpler service and management contracts through to the longer and 
more complex concessions and BOTs. As the more complex partnership arrangements 
become more widespread, the creation and sustainability of a suitable enabling environment 
becomes increasingly important. This enabling environment, properly conceived, then 
becomes the strategic framework within which public-private transactions can be promoted, 
negotiated and then monitored to ensure that the expected benefits to the affected parties - 
the stakeholders 40 indeed occur. 

This strategic framework is made up of a package of integrated reforms and development 
actions that strengthen Egypt's support of PSP projects by: 

Establishing a clear policy framework offering PSP projects as an option for 
utilities 

Refining existing legislation and decrees to remove existing obstacles to cost- 
effective PSP arrangements 

Enhancing the capacity of utilities to use PSP projects in sound and cost-effective 
projects 

Providing the institutional framework to ensure that PSP projects achieve value- 
for-money and facilitate capacity-building to enable GOE support and 
performance monitoring in an orderly, predictable, fair, and effective manner 

B6. Facilitation of PSP Projects by the CDPSP 

The CDPSP initiated a nationwide waterlwastewater private-sector-participation pro-gam in 
the latter part of 2000. This progam was launched through a series of workshops for water 
and wastewater utilities in Egypt to discuss the manner in which PSP could expand and 
improve service, the conditions under which the private sector would be interested in 
participating and the process of project-development. Principles of project identification and 
criteria for screening were explained. The CDPSP distributed project profile forms to all 
utilities, and subsequently helped them complete the forms. Project requests were received 
from many utilities. The proposed project ideas are available from the CDPSP. 

While there are no known general impediments to the use of PSP, uncertainties, 
inconsistencies, and ambiguities create unnecessary risks for both the GOE and the private 
sector that restrain the speedy adoption and prompt closing for many potential PSP projects. 
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Delivery of public services through PSP is a fairly recent concept in Egypt. Making this a 
viable option for water and wastewater requires coherent and consistent GOE policy. 
Substantial and significant progress toward this objective has already been made. 

C. The Strategic Framework for PSP Agreements 

C1. Legal Framework 

Private-sector participation is governed by many laws, which can be divided into several 
legal categories. These categories include: 1) concessions; 2) investment; 3) public business 
sector; 4) laws specific to water utilities; 5) laws related to passing new legislation; 6) laws 
concerning the environment; and 7) laws concerning private-sector participation in other 
infrastructure sectors. 

Within each of these categories, there are many laws governing private-sector participation. 
A summary of these laws follows. 

Cla. Concessions 

1. Law on Grant of Concessions for Watermastewater Utilities and on Establishment of 
an Agency for Water/Wastewater Sector Regulation and Customer Protection: Under 
the sector-reform project mentioned in B, above, one of the achievements of Phase I 
of the project was to propose this new law. Should this proposed law be approved, it 
will be the main law governing PSP in the waterlwastewater sector. This law 
supercedes all previous concessions laws governing public-utility concessions and 
allows that concessions may be granted to both Egyptian and non-Egyptian investors 
alike. The main points of this new law include: 

n Selection of the eligible concessionaire shall be through a public tender 

o Concession term shall not exceed 30 years 

o Means of supervision, and technical and financial monitoring shall be defined to 
ensure smooth performance of the utility in a systematic and continuous manner 

o The concessionaire shall be obliged to maintain the facilities and keep them in 
good condition throughout the concession term 

No amendment shall be made to the concession agreement without the consent of 
parties thereto 

o All facilities shall be returned to the State free of charge and in good condition at 
the end of the concession term 

Until such time as the above law is approved and published through a Presidential 
Decree, the following laws continue to govern: 

2. Law 129/1947 (Public Utilities Concessions): This law lays out the time limit for 
concessions (30 years maximum) and the rights of the grantor and concessionaire 

1-6 STRATEGIC FRAMEWORK. GENERAL GUIDELINES. CONTRACTING OPTIONS. AND FINANCIAL TOOLS 



LEGJL INSTINTIONAL. AND REGULATORY REFC+&l 11 

3. Law 288/1956: Amends Law 12911947; provides for unilateral amendment of terms 
of concession by Ministry of Rural (Urban) Affairs/municipal councils, \with passage 
of a law authorizing amendment 

4. Presidential Decree 6111958 (Cortcessior2s Connected wit11 I~tvestn~ent of National 
Wealth Resources and Public Utilities): Establishes the requirements for granting of a 
concession 

5. Civil Code (Article 670): Stipulates that a public-utility concessionaire must observe 
equality between customers respecting rates and services, but can lower rates for 
certain classes, providing that these lower rates are applied uniformly 

Cl b. Investment 

1. Law 8/1997 (Investment Guarantees and hcerttives): Regulates fiscal privileges and 
exemptions 

2. Prime Minister's Decree 1186/1997 (Executive Statemertt Law 811997): Establishes 
licensing requirements and free zone authorities 

3. Law 159/1981 (Companies): Formation of stock companies 

Clc. Public Business Sector 

1. Prime Mirrister's Decree 1900/1991 (Holding Companies): Forms of articles of 
agreement and articles of association for public-business-sector companies and the 
legalities regarding establishing a holding company 

2. Law 48/1978 (Public-Sector Workers): Establishes a schedule of wages and job 
classifications, as well as a process for transferring employees 

3. Law 20311991 (Public-Sector Companies) 

Cld. Laws Specifically Addressing Water Utilities 

1. Law 274978 (Organizatior~ ofpublic Sources of Potable Water and Waterfor Httnlarr 
Use): Defines public- and private-water sources and makes it unlawfid to establish 
any public-water source (as defined) or connection without obtaining a permit 

2. Presidential Decree 28111 995 (Public Eco~tomic Autltoriti (PEAS) for Potable 
Water; Setting up a Public Ecortomic Autlioriw for Potable and Wastewater irt Sorrre 
Governorates): Defines PEAS and their responsibilities and mandate 

Cle.Laws Related to Passing New Legislation 

1.  Consfitutionalprovisions dated September 1971 and May 22, 1980: Establish 
regulations for passing new legislation and the roles of various parties 

2. Law 9/1989 (Local Admi~tistratiort): Amends certain provisions of the Local 
Administration Law, Promulgated by Ministerial Decree 4311979; is a special 
regulation for certain towns having special significance 
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3. Law 50/1981 (Local Government): Provides for when the stmcture of local 
government may be an important consideration in establishing an objective regulatory 
board 

Clf. Laws Concerning the Environment 

1. Law 48/1982 (Protection of the Nile River and Waterways from Pollution): 
Designates Ministly of Health as responsible for testing wastewater entering the Nile 

2. Ministerial Decree 8/1983 (Executive Statutes of Law 48/1982) 

3. Ministerial Decree 9/1988: Amends certain provisions of Ministerial Decree 811983 

4. Law 4/1994 (Environmental Impact Assessments): Promulgating the Law concerning 
the Environment; environmental impact assessments would he required before 
building any new facilities and before the issuance of any licenses to build 

Clg. Laws Concerning Private Participation in Other Infrastructure Sectors 

1. Law 100/1996: Amends Law 1211976; concerns the Establishment of the Egyptian 
Electricity Authority 

2. Law 3/1997 (Awarding the Public Utility Concession for the Establishment and 
Exploitation of Airports and Landing Grounds) 

3. Ministerial Decree 30/1996 (Port Activity): Permitting the private sector to exercise 
the activity of mechanical, shipping and unloading at Alexandria Harbor 

C2. Institutional Framework 

Under present arrangements, PEAS or other local utilities throughout the country identify 
their investment needs and may propose projects believed suitable for private-sector 
participation. Some of the larger utilities have resident institutional contractors that can assist 
in the demand assessment, prefeasibility analysis, and project identification. 

The next step is the submission of the project proposal to the CDPSP for review and 
screening. Such submissions must be accompanied by basic technical and financial 
information, including performance indicators and measurements of efficiency, such as 
estimates of unaccounted-for water, ratio of employees to numbers of connections, financial 
statements for the past number of years, and billing and collection data. 

CDPSP screening will identify and prioritize the projects most likely to move forward. For 
projects deemed particularly promising, the CDPSP may provide technical assistance to 
prepare for the next steps in the project life-cycle, including selection of the most appropriate 
procurement procedure and preparation of bid and tender documents. 

Based on available resources and the relative importance of the project, the CDPSP will be 
able to provide specific transaction support for some projects throughout the project life 
cycle, prequalification, bid issuance and evaluation, negotiation and post-award monitoring. 
This phase will focus on contract compliance and adherence to regulatory requirements. 
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C3. Capacity Building and Enhancement 

To ensure cost-effective and affordable senrice delivery through PSP arrangements requires 
additional functional capacity in financial, technical and managerial areas that are not 
normally associated with govemment agencies or departments. This is especially true for the 
most complex and longer-duration concession agreements, which are more challen-&g to 
monitor than service and management contracts. The requisite skills for managing long- 
duration contracts that include significant risk-transfer are currently in short supply in the 
public sector, but are in the process of being developed, which will require a concerted effort 
over a considerable period of time. To prepare the GOE to assume its new regulatow role and 
to support the PEAS and other utilities in promoting and conducting PSP, mining has been 
delivered in the following areas: 

Rationale for and feasibility of PSP in the water and wastewater sector 
Competitive water and wastewater utility management 
Financing water and wastewater projects 
Regulating water and wastewater utilities 
Structuring and negotiating legal agreements for private-sector participation 
Contract monitoring and compliance 
The PSP project life cycle 

D. Conclusion 

This section reflects the policy of the GOE of continuing to perform the activities needed to 
address and resolve constraints in the enabling environment and to facilitate successful 
implementation of affordable PSPs that represent value-for-money to all stakeholders. 

The key institutional instrument in the program is the CDPSP. Its activities will entail 
technical assistance and support, maintaining close coordination with the EWRA regarding 
performance monitoring, compliance and enforcement, and continuing policy and le@slative 
reviews. 

List of Related Web sites 

State Information Service 
Central Bank of Egypt 
Cairn and Alexandria Stock Exchange 
Capital Markets Authority 
USAID Egypt 
US Embassy - Investing in Egypt 
Carana Privatization 
World Bank Privatization Link 

Overseas Private Investment Corporation 

Library of Congress - Egypt Counby Study 
Emerging Markets 
Africa News Online - Egypt 
Al Ahram Weekly (English) 
Al Alam Al Youm 
Al Gomhuria 
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Business Today Magazine - English www.businesstodav-ea.com1 
Cairo Press Review English www.sis.aov.ea/uressrev/htmi/frame.htm 

Cairo Times www.cairotimes.com 

Egypt Daily www.eqvutt~dav.~~m/ 
Middle East Times www.metimes.com 
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Guidelines for Private-Sector Participation (PSP) 

A. Purpose of the Guidelines 

The GOE promotes private-sector participation in the municipal water and wastewater sector. 
To generate economic growth, provide infrastructure, and deliver senices, the GOE and the 
private sector must combine their strengths, providing a supportive policy and regulatory 
environment, entrepreneurial innovation, specialist skills, and all other qualities that make a 
modem economy competitive. Private-sector participation will enable faster improvement in 
senice, in a manner consistent with Egypt's strategy of pursuing economic development 
through policies of macroeconomic balance, privatization, and increased foreign investment. 

The MHUUC has established the CDPSP to promote private-sector participation in the water 
and wastewater sector by helping utilities identify suitable projects, screen bids, and then 
prioritize them. The CDPSP has developed and systematized processes and procedures for 
utilities and helps conduct prefeasibility studies to initiate private-sector participation. 

The CDPSP also supports utilities in prequalifying firms to comprise short-lists of companies 
invited to submit bids and in helping to prepare bid documents, including model contract 
forms. The CDPSP, thus, is the central point for investors and fnancial institutions to learn of 
and acquire details about investment opportunities and to get familiar with relevant laws, 
regulations, and other information needed to organize and finance investments in the sector. 

The CDPSP provides technical assistance and conducts capacity-building training for 
officials in all phases of the project life cycle, from planning, tendering, and negotiation 
through hands-on implementation of projects executed with the private sector. 

These Guidelines have been prepared to help utilities, municipalities, and prospective private- 
sector partners implement and manage PSP projects. PSP projects are neither ordinary public 
administration, nor are they commonplace business transactions. The sequence of identifj4ng 
projects suitable for PSP; determining their feasibility; selecting the most suitable mode of 
private-sector participation; preparing the bid and tender documents by which they will be 
offered to the market in a fully transparent and competitive fashion; and all the other aspects 
of the PSP project life cycle, poses daunting new challenges to GOE officials and their 
private-sector partners. 

It is critical to avoid favoritism or any other improper practices. Establishing safeguards to 
allow openness and fair competition requires exceptional management and complex 
negotiations. However, only complete transparency will ensure that the public good is served 
through agreement on the right mix of risk-transfer to provide the best value-for-money at a 
price that consumers and the GOE can afford. 

The CDPSP will build on these Guidelir~es, and through the use of this Toolkit of 
international best practices, will help the PEAS and other utilities apply sound principles of 
governance when they consider, negotiate, or monitor PSP contracts. 
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Achievement of the GOE's goals of reform, development, and sustainable service-delivery 
will depend on many factors, not the least of which will be the widespread adoption and 
utilization of PSP. We expect to see best practices adopted throughout Egypt and anticipate 

w 
that through adoption of sound policies and by conscientious and energetic application of 
effort, dynamic and sustainable service provision will become the rule. 

Al .  Aims and Objectives of the Guidelines 

The objectives of the water and wastewater sector reform program are to enable utilities to 
achieve higher service and performance standards, eventually providing service delivery to 
all citizens in the country; to enable and encourage utilities to achieve operating-cost 
recoverylcost-effective operation; to encourage the private sector to finance, manage, and 
operate projects in the sector; and to create conditions conducive to self-financing of 
governorate waterlwastewater projects in the future. 

A transition period will transpire, during which local utilities will attain greater managerial 
and financial autonomy marked by gradual elimination of subsidies and increasing 
managerial autonomy, so that the utilities can realistically meet new performance targets and 
increase asset productivity, helping make conditions suitable for mobilizing investment by 
various market-based forms of financing. 

A key component of the strategic framework is the establishment of the EWRA, whose 
functions will include review of tariff-adjustment applications. This will ensure that rates 
charged are adequate to recover justifiable costs. The EWRA will assess project bids to 
ascertain their impact on prices ensure that investment levels do not exceed demand, 
determine the circumstances under which tariffs can be adjusted, and ensure that channels of 
communications with customers are functioning so that service delivery meets prescribed 

w 
standards. The GOE recognizes that an independent regulatory agency function is essential to 
reduce commercial risk involved in private investment in public utilities, thereby reducing 
cost of capital of investors. 

Descriptions of the major components of Egypt's sector-reform program are to be found in 
two key documents on PSP: "Investment Opportunities: A Strategic Framework for 
Delivering Public Services Through Private-Sector Participation," and these "Guidelines for 
Private-Sector Participation." 

The strategic framework addresses key constraints to the successful implementation of PSP 
projects and identifies the package of legislative, regulatory, and institutional reforms to 
strengthen the enabling environment and facilitate transactions. 

The guidelines contain a set of procedures to advise utility officials and project managers on 
sound practices when preparing, procuring and implementing PSP arrangements. 

The guidelines are intended to: 

1. Provide an overview of PSP arrangements: the benefits, reasons, types of PSP and 
outsourcing arrangements 

2. Outline the key issues in understanding and implementing PSP projects 
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A2. The Role of the CDPSP 

W The MHUUC has set up the CDPSP to support the implementation of the strategic 
framework. A lack of technical capabilities and financial resources have hampered the 
development of water and wastewater PSP projects in Egypt. The CDPSP was created to 
address these needs and serve as the Egypt's focal point for the development of private-sector 
participation in projects. The CDPSP will provide technical and financial advice throughout 
the PSP project life cycle, thereby complementing the information contained in these 
guidelines. 

The mission of the CDPSP is to ensure quality, consistency, and uniformity of water and 
wastewater PSP projects in Egypt and promote private-sector investment in the sector. The 
CDPSP's project-management, economic, legal, and financial skills will enable its staff to 
assist utilities in project identification, preparation, management, economic and financial 
analysis, negotiation, and legal processes pertaining to PSP projects. 

A3. Outline of Guidance Chapters 

The PSP project life cycle proceeds through the sequence of steps outlined in the box below. 
Section B describes the "what" and 
"why" of PSP projects -how they 
benefit public-service delivery. 
Sections C to G detail the 
requirements and procedures for PSP 
projects, including the legal and 
regulatory setting; how the feasibility 
of PSP projects are assessed and 
processes to ensure qualifications of 
bidders; conduct of competitive and 
transparent procurement; negotiation 
of concession agreement contracts; 
and the roles and responsibilities of the 
parties after award for performance monitoring and contract compliance. Section H concludes 
with a short summary. 

Phases and Outcomes in the PSP Process 

Phase I Identifying Projects and Project Screening . Pre-feasibility studied. 
Pre-feasibility analysis wnfirrned. business case premred. 

Phase II Document Preparation and Prequalication . Bidder shortlist prepared. 
Phase Ill Procurementrrendering of PSP Projects 

Bids evaluated, PSP serice provider selected. 
Phase IV Contracting 

PSP Contract signed, transition to PSP provision 
Phase V Contract Management 

Performance monitored and wntract enford. 

B. The Basic "What" and "Why" of PSP Projects 

While several PSP arrangements have been implemented in Egypt, they remain a relatively 
new phenomenon. There is still some uncertainty as to what a PSP project is, how and under 
what circumstances they should be implemented, and how responsibility and accountability 
for PSP arrangements should be determined. PSP arrangements will not yield satisfactor). 
outcomes for either the GOE or the public unless there is careful project structuring, \vhich 
requires standard and accepted definitions of key concepts and a set of rules to govern the 
preparation, procurement, and implementation of these arrangements. 

B1. Major "Do's" and "Don'ts" of PSP Projects 

The CDPSP's role is to support utilities in identifying, procuring, and implementing PSP 
projects. Future plans envisage creation of a PDF that would allow the prudent use of state 
resources in recruiting consultants to help conduct prefeasibility studies, and possibly, to 
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contribute credit enhancement to attractive projects. Criteria for project approval would 
require the that pre-feasibility studies and the business case would: 

Demonstrate value-for-money; for example, by enabling utilities to achieve more 
with the same resources or as much with fewer resources 

Be affordable - i.e., would result in tariffs that most customers could paid 

Be procured using transparent and competitive processes 

Show evidence of substantial risk-transfer from the utility to the private party 

Be implemented within a sound and appropriateproject-management and 
performance-monitoring legal, regulatory and administrative structure 

82. What is a PSP Project? 

PSP projects have many possible variations. Therefore, the CDPSP has adopted a simple 
definition of PSP projects, based on three essential elements: 

1. A contractual arrangement, whereby a private party performs a utility function or 
provides services for a specified time. 

2. Substantial risk-transfer to the private party. Unless the private party assumes the 
risks and responsibilities of the arrangement, the transaction is not a true PSP 
project. 

3. A schedule of outcome-based financial revenues, derived either from service 
tariffs or user charges, or from a combination of these sources. 

Simple contracts for the one-time supply of goods or services are not PSP projects 

83. What Are "Utility Functions"? 

The CDPSP defines a utility function as: 

A service, task, assignment or other function that a utility performs or provides to 
users in the public interest or on behalf of the public service 

Any part or component of, or in support of, such a service, task, assignment, or 
other function 

84. Types of PSP 

The simplest form of PSP is a service contract, where a utility typically awards a private 
party the right and obligation to perform a service, within well-defined specifications, for 
between one and three years. The government retains ownership and control of all facilities, 
capital assets and property. More complex PSP arrangements, such as concessions and BOT 
schemes, are characterized by the mobilization of private finance on a limited-recourse basis. 
Given the often-substantial capital investment by the private party under such arrangements, 
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the contracts tend to be much longer, frequently 25 to 30 years. Table II-I below lists the 

w various types of PSP. This list excludes full divestiture, or selling off of the government's 
assets, which goes beyond the scope of a PSP. 

Table 11-1. Types of PSP Contracts 

supply pipes and fee to the government and spedfied standards drains may assume existing debt and outputs 

While service-delivery through PSP changes the means of delivering services, it does not 
change the government's accountability for ensuring that the services are delivered. The 
utility's focus shifts from providing the senrice to managing the service provider - i.e., 
becoming a contract manager rather than a resource manager. 

B5. W h y  Use PSP? 

PSP contracts of long duration involving private finance are relatively new in and thus 
far, there has been limited experience in their use. Globally, however, when correctly 
structured according to acceptable "best practices," they have offered in many countries a 
highly beneficial service-delivery option from both an operational and a strategic perspective. 

Operationally, the benefits of PSP projects include efficiency gains; output focus; economies 
generated from integrating the design, building, financing and operation of assets; inventive 
use of assets; innovative financial structuring; managerial expertise; and better project 
identification. These benefits can result in better, or more senices for the same price, or in 
avoided cost to government that frees up funds for other senrices or more investment 
elsewhere. 

Strategically, partnership contracts enhance accountability by clarifying responsibilities and 
focusing on the key deliverables of a service. A utility's managerial efficiency can benefit 

W 
significantly from such a contract, as existing financial, human and management resources 
can be refocused on strategic functions. 
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Using private rather than public finance does not mean that more expenditure can be afforded 
as, in the long run, the interest rates applied -thus the cost of borrowing -in private 
finance transactions will typically be higher than conventional government borrowing. PSP U p '  

projects are, therefore, not simply about gaining access to private capital. Since the 
government can normally borrow more cheaply, the gains from the private operator's 
efficiency must exceed this difference in borrowing cost. The real benefit of PSP projects is 
the value-for-money derived from the operational and strategic benefits mentioned above. 

These benefits are not, however, automatic, but are dependent on at least three conditions: 

An operational need for private-sector skills to deliver a sewice 

An identifiable market of private-sector bidders prepared to compete for the 
opportunity to finance and deliver a project 

The appropriate allocation of risk 

66. What is "Value-for-Money" in PSP Projects? 

A PSP project provides value-for-money if the net cost of private-service provision is lower, 
taking all factors into consideration, than the net cost of government provision of the same 
standard of service. In other words, value-for-money is achieved when a private firm 
provides a level of service at less cost than the public sector. The concept of "value-for- 
money" is discussed in more detail in Section D. 

67. What is "Affordability" and Who Determines it? 

Affordability relates to whether the payments required over the whole PSP project's life can 
be realistically accommodated within the budget of the consumers. An extravagantly 
designed PSP contract may offer such a high level of service that it is unaffordable, even 
though it appears to provide value-for-money. Affordability and value-for-money are equally 
important. If a project is unaffordable, it undermines the public ability to pay for the services 
and should not be pursued, because it is not sustainable. For this reason, the CDPSP plays a 
leading role in screening bids and helping utilities to assess the affordability of proposed PSP 
projects. 

68. What is "Risk Transfer" and Why Is it important? 

Both the private-sector partner and the government are concerned about risk transfer and risk 
management. Utilities should seek contracts that limit unanticipated liabilities and that clearly 
define the application of public-sector guarantees or performance undertakings to enhance the 
viability of a project. Private parties, in turn, put time, technological expertise and money at 
risk and seek conditions that enable them to mitigate these risks effectively. When risk 
resides with the party best able to manage it, the resulting efficiency gains can be 
considerable. Where private finance is obtained without risk transfer, there are no efficiency 
gains to offset the higher cost of capital. Such deals are not true PSP projects; they simply 
involve for the government use of a middleman and borrowing at a higher rate of interest. 
Therefore, a deal that does not involve adequate risk transfer should not be pursued. Section 
G of the guidelines focuses on risk issues and risk transfer 
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B9. Conclusion 

k d  Projects proposed for PSP need to meet the tests of affordability, value-for-money, and best 
practice. This section provided short definitions of these concepts; they are explored in more 
detail in the following sections. 

C. Starting Off: Identifying Projects and Selecting a Team 

This section focuses on the issues utilities should consider at the start of the PSP project life 
cycle, including: 

Identifying candidate PSP 
projects and their outcomes 

Determining how a PSP 
project may improve the 
cost-effectiveness of the 
department's operations 

Sound management of the 
PSP process is critical and 
utilities should establish an 
effective management 
structure at the start of the 
process, as suggested in the 
box at right 

Project Identification and Preliminary Business Case: 
Getting the Project into the System 

Processes 
Strategic planning; 
Preliminary business analysis; 
Team seleclion: 
Submission to CDPSP for Screening; and 
Contracting external consultant e r n e .  

Objectives 
Identify a PSP project and ensure that capacity is in place 
for its implementation 

Key Questions 
Does it fit strategically? 
Is it affordable? . What capacity exists and where? 
Is market demand sufficient? 

C1. What This Means in Practice 

PSP projects allow utilities to restructure and improve the cost-effectiveness of their 
operations, and can be both strategic and operational tools. A utility should, therefore, first 
consider the potential benefits it may expect from a PSP 
project. The box at right lists several possible overall 
objectives that can guide the subsequent development and 
implementation of the project. 

PSP projects are not a solution for all the challenges that 
confront a utility. They do not absolve chairmen, directors, 
and managers from their responsibility for ensuring 
satisfactory sewice-delivery. After examining the PSP 
option, a utility may well decide not to proceed with a PSP 
project for a particular function. However, even such an initial examination and the 
comparison process can be of benefit and result in substantial savings, such as the followiqng: 

. Achieving Om1 saving+ 
Focusing on strategic business 
functions 
Improving quality 
Gaining access to new skills 
Accessing new techndogy . Achieving greater operational 
flexibility . Improving operatiom1 acmunfabilii 

Chairmen may better understand sewicedelivery requirements of their utilities 

Focusing on the delivery of s e ~ c e s ,  rather than on the more traditional 
governmental considerations 
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Processes of procuring and managing staff and physical assets may enhance cost 
awareness 

Planning for PSP projects should be an integral part of the budget planning 
processes 

Planning reviews provide a good opportunity for dealing with PSP projects. Because the PSP 
option is relatively new, utilities may need to revisit existing strategic plans. Where the PSP 
option is being considered, appropriate strategic-planning processes should be initiated both 
within the utility and in consultation with other departments and stakeholders. However, the 
policy, planning, and contract management functions of a utility are usually not contracted 
out to a private firm in a PSP amangement. 

When identifying candidate PSP projects, utilities should document and verify the strategic 
and operational benefits of a PSP project, compared to continuing performance of the 
function by the utility. Typical strategic questions include the following: 

What are the utility's priority services and functions? 

Is there a general public demand for the service? 

Are these needs being met 
and are there plans to meet these engaged from the outset. These typically include 
needs in future? wtential users of the service, staff likelv to be 

to the users of the service than to labor 
How many Wrrent employees will representatives, who are more concerned about 
be affected by the proposed PSP lob security. 

~ 

What are expectations of stakeholders 
-utility, user groups, and investors? 
(see box at right) 

affected, residents of an area where conitruction 
is to take place and relevant Governorate and 
other government departments. 
In dealing with a stakeholder, discussions should 
remain focused on issues pertinent to that specific 
stakeholder. For example, tariffs are more relevant 

force up costs? Potential job losses 
o Is there a pressing need to change Conditions of service 

the method of service delivery? 
Which services and functions can 

1 p u ~ c e ~ p ~ o ~ m e n t  

Benefits 
be improved? Transfer and deployment 

o Will there be genuine risk transfer 
to the private sector? 
Do existing facilities meet the required standards and who would be best 
suited to undertake expansions, upgrading and maintenance? 

o Which core funptions or services should the government perform? Which 
others may appropriately be earmarked for some form of PSP? 

o Are PSP projects a viable option relative to others? 
Do private parties have the appropriate skills and investor interest to perform 
the functions and services considered for PSP projects? 

o Are there strong indications that the project can deliver value-for-money? 
o Is there an identifiable revenue stream that this project can capture? 

project? 
public controversies likely to 

discourage private investors and 
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Discussions with affected staff are oflen complex 
and should focus on specific issues. Negotiations 
should ideally be structured around a clear agenda 
that addresses: 



Is political will sufficient for the project to move fonvard? 
Is there sufficient organizational capacity to cany out the project? 

o What external assistance might be required? 

Determine and quantify, as far as possible, the expected outconles for the 
performance of the utility function 

Identify the actions required to steer the PSP project through to expected start-up. 
This should include an indicative timeframe. Getting started usually entails the 
following steps: 

o Plan the timing and scope of consultative processes with labor, users, and 
other stakeholders 

o Determine contractual matters: what type of PSP contracting arrangement is 
expected - e.g., a BOT, concession or management contract 

o Indicate how the PSP project is to be procured 
o Indicate the major risks and how these are to be allocated between the 

department and the private party 

Identify candidate functio~~s or services and prepare a services profile and initial 
scope of proposed projects. The box below provides an example. 

An Illustrative Example of a Project Profile and Scope 

Project Name: Water and Wastewater Project for El Gwna 

Project Agency: South Sinai PEA 

Contact: 

Telephone: + 
Fax: + 

Project Value (Egyptian Pounds): 290 million 

Objectives and Scope 

The objectives of the project are to reduce unaccounted for water and extend water and wast~mter senke to 
250.000 additional commercial. industrial and residential customers. 

A private operator will take over. rehabilitate and operate the &sting facilities and comtnrct addikkaal water 
treatment plants, lay new water mains. provide lateral connections from the maim to c u s t o m  ard provide 
sewer connections to current and new customers. 

The project will be awarded as a 30-year ancession. The concessionaire will: develop and expand Vie entie 
system, including raw water intake; rehab and constntct treatment plants. including main fines, finer beds and 
storage capacity; and provide all personnel, supplies and equipment. At the end of the concession pe1%3. the 
incumbent can rebid for the project and will be given a margin of preference of ten percent if he has &~med 
satisfactorily. A pre-feasibility study will be commissioned in January 2001 to refine the initial business case and 
confirm the strategic value of the project. A full environmental impact study will be required as pan of the 
feasibility study. 

Procurement 

The project will be procured by an international competitive bidding process from a shortlit d water and 
wastewater operators and developers identified through a pre-qualification process. 

Project-Development Stage 

The strategic assessment and preliminary business case will be developed by June 2MX) and *he final feasiSility 
study by December 2001. CDPSP approval to proceed with pre-qualification is expeded by March 2002 

Contact Officer 
Mohamed Ali 
Chairman 
El Gouna Public Economic Authority 
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C2. The Project Team 

C2a. Starting Early 

Projects do not move forward without project champions; therefore, the core project team 
should be identified as soon as possible. The composition and membership of the team 
usually changes somewhat over time as additional requirements emerge. 

C2b. Developing the Project Strategy 

Prospective project team members may initially work with the chairman to form an intemal 
strategic planning task force or informal project identification committee. They will initially 
focus on helping the chairman analyze and refine the elements of the strategic plan, which 
will directly influence project identification and implementation. For the duration of the 
project, the project team will be responsible for day-to-day management. 

Team members will be dealing with bidders, advisors, project-team members, consultants, 
the press, users, community organizations and trade unions, while managing logistics and 
resources. In preparing for this, the newly constituted team should develop a practical . 
strategy for project development. This strategy should consider the suitability and viability of 
various PSP-implementation options, and identify and analyze likely obstacles during 
different phases of the process and develop measures to manage such obstacles. Utilities will 
have ongoing access and support from the CDPDP for technical advice in this regard. 

C2c. Team and Skill Selection 

The standard principles of project management apply when selecting staff and creating an 
effective team. Important aspects are to: 

the rewards linked to the project Skills generally required in PSP arrangements 
include the following: 

Clearly assign specific responsibilities to each member 
Delineate lines of accountability in the team and in relation to the utility and other 
agencies 

Careful planning is required when selecting the 
mix of competencies and specifying the capacity- 
building objectives for the team. Negotiation with 
bidders is fundamental to a PSP project, and the 
skills of the team should correspond to the 
probable composition of potential bidding 
consortia. For most team members, this is their 
first PSP experience. They will most likely be 
dealing with private-sector executives who have 
done numerous PSP projects. The team 
composition will, therefore, vary from partnership 
to partnership. However, some skills are likely to 
be required in most PSP projects, as listed in the 
box at right. Utilization of CDPSP and, as needed, 
appropriate external advisors should be involved to 
supplement the skills of the intemal utility team. 

Define the results ex~ected and indicate 

Financial experfise is typically required around 
the commercial structure of special purpose 
companies, the viability and quality of bidders' 
funding bids. the financial aspects of bidder 
evaluation and negotiation to financial close. . Legal expertise is needed on procurement 
issues, legal structure, risk'assessment and 
allocation, as well as contingent liabilities. 
commercial matters and service contract 
documentation. . Procurement advice will be specific to PSP 
projects, as these are oflen more complex and 
longer term than most other procurements in 
the public sector. 
Expertise may also be brought in to assist with 
output specifications, definition of performance 
standards and design of reporting techniques. 
Technical know-how is needed to assess 

Skills Requirements 

pro,ea des~gn o~ds, provde cosl eval~alton 
and deve,op user br~efs and spec1f1cal6ons of 
services 
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C2d. Training and Skills Development 

Team composition raises the question of training and capacity building. While PEAS and 
utilities will probably always require advice and support from external expeIts, some in- 
house skills should clearly be developed. 

C3. Conclusion 

PSP projects require systematic prioritization and strategic planning from the early s t a w  of 
the project's life cycle. In the public interest, service requirements should be clearly 
articulated and a strategic analysis and preliminav business case conducted to stipulate the 
department's expectations of and future actions on a proposed PSP project A core project 
team should be selected as soon as possible to direct PSP activities. 

D. Assessing the Feasibility of PSP Arrangements 

Once a utility is satisfied that a candidate PSP project has a sound strategic and preliminary 
business case, it needs to conduct a prefeasibility study in order to: 

Establish whether the project is in the public interest 
Strengthen the strategic and business case for the project 
Determine whether it is likely to be fmancially viable 
Confirm that it complies with all relevant laws and regulations 
Determine the factors that will make it attractive to private investors 
hepare a comprehensive assessment of its value-for-money 

The prefeasibility study should: 

Explain the skategic and operational 
benefits for the utility of a private-party 
involvement and any advantages or 
disadvantages to the public 

- Determine whether the expected results 
are compatible with the overall strategic 
objectives and plans of the utility and 
the GOE's sector-reform policy 

Prefeasibilii Assessments To 
Determine If Project Can Go Ahead 

Processes 
Expert analyses 

Objective 
Determine the pre-feasibility of a 
proposed PSP prqect 

Key Questions 
Is it technically sound? 
Is it fimndally viable? 
Does it offer value-for-money? 
Is it aifordatAe? 

Assess whether such an arrangement will provide value-for-money and be 
affordable for the customers 

Include any relevant data and the economic criteria used to +ti@ these 
assessments 

Explain the approach and methodology the utility plans to follow to procure the 
services of a private partner 

Explain the capacity of the utility to enforce the arrangement and to monitor and 
regulate implementation and performance in terms of the arrangement 
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Dl .  What the CDPSP Toolkit Says 

This Toolkit is designed for use by agencies tendering PSP projects in the Egyptian 
wateriwastewater sector and for bidders on such projects. Is in three volumes: 

Volume one provides the national legal and administrative context, including: all 
relevant laws and decrees; proposed laws and decrees; and a detailed description 
of the CDPSP and its functions. 

Volume two describes the strategic framework, general guidelines, contracting 
options and financial tools. Also provided in this section are procurement 
guidelines for transparent and competitive tendering. 

Volume three contains model contracts, guidance on contract monitoring and 
compliance and model terms of reference for hiring professional advisors. 

D2. When To Do Prefeasibility Studies 

Subject to satisfactory strategic analyses, the prefeasibility analysis should begin as soon as 
possible. Utilities should conduct the analysis in stages, determining the overall viability of 
the project before undertaking more detailed studies. For example, it is crucial to ascertain 
early on that the project is affordable for prospective customers. This will save considerable 
effort later on and reduce the risk to prospective private-sector partners. The utility must be 
strongly committed to the proposed project to avoid wasting the time of private investors who 
invest significant resources in preparing bids. If a utility is ill-prepared and has to call off a 
project when new information comes to light, the bidders' extensive work becomes futile and 
much time and money will have been wasted. For this reason, no bid document should be 

w 
issued before the CDPSP has screened the bid and has conducted or sponsored a 
prefeasibility analysis. 

D3. Obtaining and Using the Right Skills 

The technical, legal, and financial aspects of PSP projects require expertise that is seldom 
available in the public sector. Internationally, PSP projects have usually required outside 
skills to assist government agencies and utilities. Good specialist advisors are worth their 
expense, especially on large-scale projects. They enable the utility to master the process from 
the outset, resulting in savings in project implementation. The government team should make 
certain that it has access to able consultants, legal advisors, financial advisors and other 
specific technical assistance. 

Specialist advisors are typically designated on a project-specific, as-needed basis and only 
after the decision to proceed with the project has been made. Financial advisors are likely to 
be most effective when the project scope and output requirements are being defined, as 
services levels depend on affordability and budget allocations. Legal advisors may be 
required to assess risks, determine contingent liabilities and define the legal framework for 
the project. 

D4. What To Assess 

A feasibility assessment has nine essential components: 
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Identification of all stakeholders 
Assessment of current infrastructure and current practices and procedures 
Evaluation of utility's organizational structure with regard to service to be assessed 
Determination of total demand and estimated costs of providing senice needed 
Assessment of current revenues generated, if any, for providing the senice 
Determination of source(s) of revenues used by the utility to provide the senice 
Determination of the short- to medium-term capital needs for providing the 
service and the ability of the utility to obtain the necessary resources 
Analysis of relevant PSP projects that might be used to provide the same s e ~ c e  
A recommendation on the type of PSP arrangements to be employed, supported 
by a financial and institutional analysis 

Prefeasibility studies for PSP projects address technical aspects, value-for-money, and 
affordability. 

D4a. Technical Issues 

Technical issues include design, legal requirements, sen.ice levels, expected outcome, 
technology requirements, and institutional arrangements. Analysis of such issues is necessary 
for specifying outputs and setting the standards for value-for-money and affordability 
assessments. The utility, with support from the CDPSP, is responsible for this work and 
relevant internal and external expertise can be mobilized as required. 

This fundamental element of the feasibility study must be done in consultation with the host 
governorate. Analysts must be familiar with the concept of "value-for-money" and 
understand how it is determined. The technical nature of the analysis generally necessitates 
expert input and advice. 

One definition of whether a PSP project provides value-for-money is if the net cost of private 
provision of the utility function is lower, taking all factors into consideration, than the net 
cost of utility provision. Of course, the standard of service delivery must at least be 
equivalent to the standard achieved through utility provision. 

Determining how much value-for-money can only be ascerhined after the cost of public 
provision is compared with the bids received by private parties. However, it is essential to 
assess, during the prefeasibility analysis, what it would (or does) cost a utility to provide the 
function being considered for a PSP project. As this analysis is complex to construcS the 
utility will probably require external assistance to assess relative coststbenefits of the project. 

Value-for-money analysis requires sound and extensive cost accounting data to ensure that all 
relevant costs are identified and measured, including all overhead costs, contingent costs and 
the net gain or loss in tax revenues. 

D4c. Affordability 

A PSP project is affordable when the expected financial commitments can be utilized to 
provide the required service while charging a tariff or user's fee that reflects a reasonable 
proportion of the consumer's budget. The expected bid price, thus, determines the cash flow, 
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revenue and earnings, or the savings (avoided cost) implications of the contractual 
obligations of the PSP project. 

To develop sound PSP projects and achieve timely implementation, utilities should develop 
an affordability perspective as soon as possible. This process is performed in the context of 
gradually eliminating any existing subsidies and moving toward a fully cost-recovering tariff 
structure. A PSP project will often require some credit enhancement and incentives to ensure 
that every opportunity to improve the revenue stream has been fully understood and 
discussed with representatives of users. This will ensure that there will not be unpleasant 
surprises after tenders have been received. For this, utilities should consider: 

Adjustments to recurrent expenditure, such as staffing, equipment rental, leases, 
technology licensing arrangements, repairs and maintenance 

Adjustments to actual or historical capital expenditure associated with 
replacement, expansion andlor technology upgrades 

Any potential proceeds from the sale or transfer of state assets to the PSP project 

The timing, structure, and profile of receipts and payments under the PSP project. 

D5. Conclusion 

During this phase of the PSP project life cycle, the prefeasibility analysis allows the utility to 
develop an initial assessment of suitability for private-sector investment, based on the 
preliminary business case. The need for and objectives of the project should be clearly 
established. Value-for-money and affordability should be determined and implementation 
arrangements identified. 

E. Procuring PSP Projects 

After the CDPSP review process has been concluded, and the project has been approved for 
implementation, the transparent and competitive procurement process is initiated. 

El.  What the CDPSP Toolkit Says 

Transparent and competitive tendering requires a PSP project to he procured in accordance 
with international best practices, usually starting with a general procurement announcement 
that includes a project profile and a contact person at the utility who is involved in the 
tendering. The competitive bidding includes an Invitation for Prequalification. Transparent 
and competitive bidding with clear selection criteria is necessary to ensure that the preferred ' 
bid offers best value-for-money. 

E2. Prequalification 

The purpose of prequalification is to compile a short-list of suitable firms with the experience 
and capacity to implement the project. Prequalification ensures that a manageable number of 
firms are invited to submit final bids. This is necessaly, as bid costs for PSP projects are often 
substantial and potential bidders are more likely to bid if they have a better prospect of 
winning. Prequalification also improves the quality of the bids, since bidders engage more 
intensively in the process. 
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Prequalification requires prospective bidders to 
demonstrate that they have: 

Specific experience in the sector (e.g., 
water and wastewater systems operation) 
Successful performance on similar 
projects, with references from former 
clients 
Relevant experience and performance in 
similar economic, demographic, 
geographical, topographical or climatic 
areas 
Appropriate personnel and equipment 
capabilities 
Financial capacity to implement the 

Procurement PSP Project Service 
Provider Selected 

Objectives 

Evaluate bids from potential sefvice 
providers in terms of pmwement criteria 
spelled out in bid documents. 

Processes 
Prequalifitation 
Develop evaluation aiteria 
Issue bid documents 
Evaluate bids 
Select preferred seMce pmvider 

Key Questions 
Which service provider is preferred? 
Will real requirements be met? 
Is the bid evaluation fair and 
reasonable? 

project 
Capacity and commitment to promote technology transfer and local staff 

The prequalification criteria generally favor organizations that are recognized providers of 
similar services, with a dedicated staff and management. They should have specific and 
extensive experience in various projects of comparable size and complexity. 

Once a viable project has been identified and suitable prequalification criteria have been 
developed, the utility should seek expressions of interest through a Request for Qualifications 
(WQ) or requesting a Letter of Interest (LOI). The wider the solicitation process is, the more 
likely to attract interest from high-quality and experienced entities. Invitations for 
prequalification should be adveaised in widely circulated newspapers, trade publications and 
periodicals and on the governorate's and Minishy's Web sites. 

The box on the next page shows a sample prequalification advertisement for a hypothetical 
energy/water/wastewater project. 

Depending on the complexity of the project, the prequalification document should require 
some or all of the following disclosures: 

A signed prequalification submission form 
An executive summary of corporate qualifications 
The organizational structure and capability of the firm or consortium filing the 
submission 
The filer's technical capability 
The filer's financial capability and available resources; proposed funding of the 
project 
The specific personnel selected to work on the project, with examples of their 
relevant employment experience and their complete CVs 
The legal capability and registration of the filer 
The filer's experience with PSP projects 
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Illustrative Example: Advertisement Inviting Pre-qualification 

Islamic Republic of Mauritania 
Special Commission for the Privatization of SOMELEC 

PRE-QUAUFICATION TENDER 
The Government of the lslamic Republic of Mauritania is currently conducting a rest~cturing of the Water. Water 
Treatment and Enegy sectors. To that extent the Government bas deu'ded to establish a preliminary list of experienced 
and qualified opeiators that may be interested in assuming the abstraction and treatment of water, and the generation, 
transrnission and disbibubon of electricity in Mauritania. These activities are currently canied out by Scciete Mauritanienne 
d' Electricite (hereinafter'SOMELEC") a wholly stateowned company. 
The Government of the Islamic Republic of Mauritania hereby invites interested parties (the"Applicank') to participate in 
the prequalification of Applicants process pertinent to the Water and Energy Sector Reform. The Mauritanian Government 
is seeking to divest of 51 percent of the share capital of SOMELEC, together with management and operating control, to a 
strategic partner, which will be responsible forthe continuing activities of SOMELEC and will undeltake the investments 
necessary to the development of the sector. 

The selection and the Applicants will be conducted through a Westage cornpetfive and open bid process. The 
Applicants as thus in&d, in the first instance, to prequalify for the formal bid process, which will be solely resewed to 
prequalfied Applicants. 
The expression "Applicants" is defined as fdlows: 
(a) any incorporated entii currenUy operating in the water and elecbicily sectors, and more particularly with proven 

experience as an operator or owner of elediaty generation plants and waterhastewater beatment plants as well 
as distribution networks which will meet the pre-qualification criteria listed hereafter or 

(b) any consortium of grouping of entaies complying with the aforemenhed prequalification requirements and whose 
leader satisfies at least the first three prequalification criteria listed hereafter . In order to meet the relevant pre-qualification requirements, the Applicant will need to demonstrate e i ~ e r  directly w 

through a majorily held subsidiary (51 percent or higher) 
(a) A minimum of five (years experience in generation. treabnent, transrnission and distribdon of e1ecbic.Q andlw 

water 
(b) Atotal installed capadtyofat least 1,000 Wandlor 15,093 w. meterslday 
(c) A tistribdon network of at least 1,000,000 billed customers 
(d) Minimum shareholders funds of two hundred million dollars ($ZW,OM),WO) as at the 31nof December XXM 
(e) A minimum glhbal annual tumver offwe hundred million dollars ($500,000,000) overthe last three financial years 
The comprehmsive list of pre-qualifidon criteria, mmpulsory declarations and documents is provided in the T e r n  of 
Reference forthe Prequalification of Applicants to which this notice is subject . interested Applicants may obtain the Tens of Reference for Prequalifmtion of Applicants by contacting at their 
earliest opportunitythe following: 

Mr. Mostapha Ould Cheikh Mohamedou, President 
Commission Speciale Chargee de la Pnv-on de la SOMELEC 
14. Ild Z. BP 5733. Nouakchott Mauritania 
Tel + 222 525 34 86 1 Fax + 222 525 89 51 
Mr. Stephane de Vaucelles, Director 
Corporate Finance and Advisory 
HSBC Investment Bank plc 
Vintners Place, 68 Upper Thames Street 
London EC4V 3BJ, United Kingdom 
Tel + 44 20 7336 9467 I Fax + 44 20 7336 9500 

This request shall be in wfing by post of facsimile and shall stipulate that it is a request fof Teims of Reference for Pre- 
qualification of Applicants in the Water and Electridty Sectors by deafly displaying the mention "Demande de Dmsier 
de Prequalification - Privatization de la SOMELEC" The relevant documents will be forwarded by courier to the 
Applicant or handed to any person that he may have designated. The Special Commission shall n d  be held liable for 
any lms or delay that may occur in the delivering ofthe docurnents. 
All pre-qualification documents shall be submitted by Applicants to the Special Commission at the address stated in 
paragraph five by 12.00 nwn (UT) on the 1 5 ~  of October 2001 and shall bear the mention "Demande de pre- 
qualification - Privatization de la SOMELEC' 
The Govemrnent ofthe Islamic Republic of Mauritania will reserve the tight to accept or reject any docurnents received 
afterthe expiration of the deadline stated in paragraph seven 
The Applicants will be informed of the outcome of their request for pre-qualification in the manner and condtions 
prescribed by the Terms of Reference for Prequalification of Applicants. 

HSBC 
Issued by HSBC Invest?lent Bank, plc, regulated by the SFA for 

investment purposes in the United Kingdom. E X 1  
MR Mostapha Ould Cheikh Mohamedou, President 

Cornmission Speciale Chages de la Privatization de la SOMELEC 
14 llot Z BP 5733 Nouakchott, Mauritania 

Phone: +222 525 34 86 I Fax: +222 525 89 51 / E-mail: 
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Other matters that may be included are the filer's concept or views on how the submissions 
are to be evaluated. All relevant documentation should be provided in the RFQ. including 

W pre-feasibility studies or available in-house reports. An important part of transparency is to 
accurately describe the status and capacity of the utility's assets. A charge to defray the costs 
of preparing and conducting the prequalification is appropriate. A common means of 
ensuring that candidates provide appropriate information is to supply them with a 
questionnaire that guides their responses into a specific format. Questions must clearly reflect 
the criteria that the utility wishes to apply. The CDPSP has developed such a format to assist 
utilities. 

Once clear and objective prequalification criteria have been developed, the prequalification 
process should be reasonably straightforward. Chairmen and the procurement team should be 
satisfied that all the entities that have been short-listed are capable of carrying out the project 
fully and operating the project facilities efficiently. Since unsuccessful candidates may 
require a debriefing, the department should ensure that it has a clear explanation and record 
explaining why these candidates were not selected. 

E3. Developing Bid Documents - The Request for Proposals (Bids) 

To support open and competitive bidding, participation and transparency in the bidding 
process, the bid documents or Request for Proposals (bids) (RFP) should clearly stipulate all 
of the key bid requirements. 

The documents should establish the rules of bidding and follow the conventions of 
competitive public-sector procurement. A copy of the draft contract should be included to 

w facilitate the early identification of key contract issues. In procuring a PSP project in 
particular, the points in box below, should be observed. 

Some Useful Pointers for Bid Documents 

The invitation to bid should generally follow the normal procurement conditions in the public sm-lce However. 
several aspects require particular attention in a PSP process. lnstmctiw and initial wnespondence to bic&s 
should at least include the following: 

A full description of the project, including a clear statement of the objectives. scope and exwed outccms; 
t he  population to be served: stakeholder identification: minimum design and petformance standards: 
environmental standards; existing service levels, tariffs, wlleclion rates and deparimental adminisbation (as il 
relates to this project), intended service levels (though generally, rather than methods for achieving Vpm); and 
an implementation schedule. 
The structure of the bid process being used (e.g., one-envelope or twwnvelope bid). 
The bidsubmission schedule and procedures including, among others. date. time and lccation of bid 
submission. bid security and bid validity period and the mode of bii  transmission. 
Bid opening procedures, procedures for announcing the preferred bidder. method and timing of protests and 
procedures for adjudicating protests. 
The proposed timing of the pre-bid conference. 
The principles for setting and adjustment of tariffs. tolls. fees, charges and rentals. 
The scope and extent of any public suppoli or enhancement measures, fimndal and othenvise, to be provided 
by the utility. .. A table that indicates the risk allocation between the ulilily. seno'ce provider and users. . The bid form and general and specific wndiliw that will apply tothe contract 
A wpy of the drafl wntrad describing the nature of the proposed transaction (e.g.. BOT. build-and-bansfer. 
build-own-operate, wncession, etcetera), including the duration of the contract 
A copy of the pre-feasibility study. . Pro forma performance guarantees. 
Appendices, including any relevant economic, social, demographic and environmental data that may improve 
the quality of the bid documents and/or references that may be useful to biddes, including referexes to / relevant legislation and regulations w 
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An RFP that is incomplete is counter-productive and will lead to repeated requests for 
explanations and clarifications. As these bid documents form a part of the PSP contract, 
poorly written and ambiguous documents are likely to be a source of future disputes and 
claims against the utility. It is critical that project specifications address the outputs to be 
delivered, rather than the inputs, allowing scope for private-sector innovation in the PSP 
arrangement. 

A bidder's conference can, and in most cases should, be held to clarify the bidding 
procedures and project parameters, inform bidders of the availability of documents and 
project-related information, and allow them to inspect the project site. Bidders' conferences 
are normally held between 21 and 45 days after issuing the bid documents. During the 
bidders' conference, any modification of provisions or terminology in the bid documents 
should be in writing and be made available to all prequalified bidders 

E4. Submission and Opening of Bids 

The authorized staff of the utility should open the bids at the time, date and location specified 
in the RFP or specified by any extension of the deadline for submission of bids. Bidder 
representatives should be allowed to attend. The name and address of each bidder should be 
announced and recorded. Each bid received by the deadline should be examined to determine 
its responsiveness - i.e., verifying that it complies with the terms and conditions of the bid 
documents. 

Utilities should prepare a comprehensive spreadsheet, including a checklist to ensure that 
compliance with each requirement is verified. The results of the examination of bids should 
be comprehensively recorded in the bid proceedings. Where bids are not responsive to the L I V  
RFP, the reasons for their nonresponsiveness should be recorded. In addition, bids deemed to 
be non-responsive, or that contain arithmetical errors, should be rejected and not be subject to 
any subsequent evaluation and comparative procedures. 

E5. Evaluating Bids 

The bid-evaluation procedure often comprises two steps. Step one, the technical examination, 
is to ensure that the bids address the full technical objectives and performance requirements. 
Step two, the financial evaluation, is carried out only on those bids that are responsive and 
have passed the technical examination. Where two-envelope bidding is used, the financial 
bids of non-responsive technical bids will be returned, unopened, to the bidders. 

The net-present-value (NPV) method of financial discounting is most often used to compare 
and evaluate the financial bids. The discount rate to be applied in the evaluation will be 
advised by the CDPSP. These steps are described in the boxes on the following page. 

E6. Selecting the Preferred Bidder 

A recommendation to award the contract is based on the match or fit between the technical 
and financial criteria and the requirements of the specific type of PSP arrangement (e.g., 
management contract, concession or BOT). Generally, the contract should be awarded to the 
bidder whose bid is responsive, who has satisfied the technical evaluation and whose 
financial bid provides best value-for-money. In the case of a concession arrangement, for 
example, this means that the proposed schedule of payments to the contracting entity (i.e., the 
government) from the private party results in the highest discounted present value. In the case 

lyY9 
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Evaluation of Technical Bids 

The technical examination of bids should pay attention to the following issues: 
The technical bid should be suitable for local needs - do not use a high-tech solution where a bvw-tEdl 
one will do; avoid overdesigned or 'gold-plat& facilities: mnsider the capacity of the utility to take over 
operation at the end of the PSP wntract, etcetera. . The proposed technology should be reliable and easy to maintain, with logistical arrangements for 
maintenance and support. . The subcontracting plan should contain the number, nature and quali i  of subconmum and a s s u a n r ~  
by the prime contractor for ensuring subcontractor quality and performance. . The scope and extent of training programs for relevant staff should be outlined. . The plan for utilization, redeployment or redundancy of the existing l a b  force. including reorganbation d 
work patterns (e.g., job descriptions), should be proposed. 
The management plan should detail staffing, parent company support and local management . Arrangements should be made for the transfer or reversion of project faciliiies and staff to the gavemmeol at 
the end of the wntract period. 

of a BOT arrangement, the proposed schedule of payments to the private party from a 
department results in the lowest 
discounted net present value. I Evaluation of Financial Bids 

I The financial evaluation should consider the follmving I 

money test, all bids should be rejected. 
The second-ranked bidder should also be 
identified and asked to hold his bid open 
for a specified period of time, in case a 

W satisfactory contract cannot be concluded 
with the first-ranked bidder. 

The CDPSP toolkit explains in detail how 
these criteria should be applied. However, 
if none of the bids satisfies the value-for- 

E7. Concluding the Evaluation and 
Negotiating the Contract 

The financial flows used in the bid document shoufd be 
consistent with the minimum des&n and 
~rformance standards and with specificratiaa in Ue 

At the conclusion of the bid evaluation, 
the utility should prepare a bid-evaluation 
report that details the bid-evaluation 
process and the ranking of the responsive 
and technically compliant bids. The 
report should also include: 

The bid proceedings 
The bid-evaluation criteria; 
A list of all prequalified 
bidders 
A list of all bids that were 
rejected and the reasons for 
rejection 
A list of all bids that were 
subjected to evaluation and the 
ranking of those bids 
The recommended successful 
bidder 

bid documents. . The financial flows of all bids should be evaluated over 
the concession pm?od specified in the bid documeets. 
Bids that show cash flows for shorter or lbxger periods 
should be disqualified. 
The Egyptian pound should be used as the utnency d 
bid comparison. 
Bids should be carefully examined to emwe that 
reasonable wovisions have been made fa: 
- Stafing k i b o n s  and costs. 
- Operating and maintenance cmts 
-Adequate working capital. 
- Replacement and renewal of equipment during the 

evaluation period. - Licenses, permits and paymefits with resped 83 
technology licenses. 

- Income and other taxes. . The examination must ensure that. the demand 
projections and gmwth rates underlying the an;ilysis 
are reasonable and broadly consistent tvith the 
demand projediom included in the we-feasibility sNdy 
andm bid documents. If included as part d the W 
documents, these versions should prevail over the 
demand projections shown in the pre-feasibility st* . Tariff assumptions should be consistent with t m e  in 
the bid documents. 
The implementation schedule of the projed sh3old be 
consistent with the cash Rows. 
Financing arrangements, interest and amortization of 
debt should be propedy indicated and acawnted for. 
The project cost estimates should be COrnplete and 
acmunt for all construction and operation costs. Any 
g a p  or uncerlainties in the cost estimates are grounds 
for rejecting a bid. . The financing plan should also be examined fC4 

completeness. . The results of the bid and proposed conbad a a r d  
should be published in widely dnulated nerrsWm 
and on the Internet. 
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The proposed schedule for contract negotiations 

As discussed in the next chapter, the utility may then invite the first-ranked bidder for 
contract negotiations. The invitation should indicate: 

The deadline for concluding the negotiations. An RFP would typically indicate 
that the bidder must maintain the validity of the bid for a definite period of time 
(e.g., 45 days), anticipating that contract negotiations will be concluded in that 
time. 

That the utility reserves the right to begin negotiation with the second-ranked 
bidder if negotiations have not reached a satisfactory conclusion by the deadline. 

The results of the bidding and contract-award processes should be published by notifying all 
bidders, in writing, of the results of the bid and contract award. 

E8. Conclusion 

The outcome of the procurement process should be to award a contract to the bidder whose 
bid offers the best value-for-money and satisfies the specified safety, environmental and 
performance standards. That recommendation should then be acted upon and strong efforts 
made to negotiate, agree on all terms and conditions and then to execute a contract within a 
short period of time, as outlined in Section G. 

F. Contracting PSP Projects 

Once the preferred bidder has been selected, the contract can be finalized. This often entails 
complex negotiation about contract details. It is in the interest of all parties - the utility, the 
prospective service-provider, and the end users - that these processes are specific and goal- 
oriented. They should facilitate a smooth transition from governmental service delivery to 
service delivery through the PSP project. 

F1. What the CDPSP Toolkit Says 

This Toolkit is designed for use by agencies tendering PSP projects in the Egyptian 
waterlwastewater sector and for bidders on such projects. 

This Toolkit, in addition to 
describing the strategic framework 
and general guidelines, is the place 
to learn about contracting options 
and financial tools. Also provided 
are procurement guidelines for 
transparent and competitive 
tendering. 

This Toolkit also contains model 
contracts and guidance on contract 
monitoring and compliance, which 
describes procedures for 

Contract Negotiations 

Objectives 
Formalize conditions for the smooth transition of 
service delivery to the private partner. 

Processes . Goal setting 
Avoiding micro-management 
Monitoring arrangements 

Key Questions 
IS it realistic? 
Who is responsible for what? 
Is it affordable? 
Is risk being transferred? 
What if something goes wrong? 
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enforcement of the agreements. It also includes information about the importance 
of adherence to the procedures for monitoring and regulation of implementation 
and performance in terms of the contract. 

F2. Confirming that the PSP Arrangement is Affordable and Offers Value-for-Money 

Unless the proposed PSP arrangement offers value-for-money and is affordable, it cannot 
proceed. The final negotiated contract will be reviewed by the CDPSP and its advisors to 
ensure that these core conditions have been met. The Guidelitzes will not deal with this in 
detail, but utility officials should follow the suggestions in Section F and in the various boxes 
to confirm that the bidding process has achieved a value-for-money and affordable outcome. 

F3. Setting Up Suitable Project-Implementation Arrangements 

Before awarding the PSP contract, utilities should incorporate suitable arrangements to 
ensure its cost-effective implementation. However, the temptation to micro-manage the 
private party should be resisted, especially by utilities with limited experience of PSP 
arrangements. Instead, the focus should be on monitoring whether the private party is 
achieving the outcomes specified in the contract. Key aspects of performance monitoring and 
oversight are briefly discussed below. 

F4. Developing a Realistic Project-Implementation Plan 

Realistic and effective implementation depends on the department's setting achievable 
timeframes and cost limits, practical design principles and services requirements and 
effective management arrangements. Most of this should be addressed early on, but the 

su' finalization of the contract creates a new opportunity to discuss key aspects with the senice- 
provider as new information might necessitate some changes. Nonetheless, by the time the 
team prepares to negotiate a contract, the major elements of their implementation strategy 
should be in place. 

F5. Negotiations with the Private Party 

During this stage, negotiations should not be reopened over previously settled issues, 
particularly prices, costs and other fundamental aspects of the bid. Most commercial terms 
should, therefore, be clarified by careful scrutiny of the financial bid before the preferred 
bidder is selected. 

The preparation for transition to pnvate-service delivery entails refining the conditions to 
support the project. A utility may take the following steps to limit re-negotiation of key 
conditions: 

Check the realism of bids early by considering timefiames, economic and 
financial returns, costs, technical quality, etcetera. There are no definite rules for 
weighing these factors - officials should have a clear sense of their priorities and 
the risks they are \hilling to take with prefemed bidders. It may be tempting to 
interfere with the bidder's bid, but the uhlity should manage the tension behveen 
ensuring that a bid is practical and engaging in detailed negotiations; 

C o n z  bidders' commitme~zt: Bidders, including their respective debt prosiders, 
should provide sufficient evidence of their commitment to the terms of the bid. 
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Utilities should not demand unconditional commitment - the commitment of 
debt providers, for example, will mostly be subject to due-diligence assessments 
after the preferred bidder has been selected. Utilities should, as far as possible, 
enable bidders and their associates to commit themselves to the project; and 

Bridge affoovdability gaps: As the commercial details become clearer during 
negotiations, upward pressure on price may emerge. This will force the utility to 
reduce some costs to keep the project affordable - for instance, by questioning 
the bidder's pricing assumptions or by adjusting the risk-allocation. While not 
substantially altering the rewards for private operators, utilities should 
acknowledge that negotiations do require some flexibility, provided that quality, 
value-for-money and affordability are not compromised. Only effective 
negotiation will ensure the right product at the right price. 

F6. Risk Assessment, Mitigation and Allocation 

Risk assessment, mitigation and allocation are important during all phases of project 
development, implementation and execution. Risk assessment, mitigation and allocation are, 
therefore, not confined to the transition phase, but this phase is significant as arrangements 
are finalized to effect the risk transfers and risk-sharing underpinning the project. The box 
below outlines the typical risks in PSP arrangements. 

Key Risks and Contractual Mitigation Options 

The major risks that contract negotiators on a PSP project must consider and mitigate include the following: 
Design risk: The private party is responsible for designing the goods andlor services to meet a specified 
level of service. Contractually, this typically means that the private party accepts the design risk and must 
pay all redesign costs if the facility does not meet the required performance standards. . Construction risk: The private party is required to construct a facility according to performance 
specifications and a time schedule. In the contract, this is often dealt with by.letting the private party bear 
all costs of meeting specifications and schedule requirements. 
Operating risk: The private party is allowed full control over operating costs, including staffing numbers 
and levels. Contractually, the private party is often made responsible for all operating costs and is 
expected to absorb all increases. The service provider bears all costs of meeting specifications and 
schedule requirements. 
Demand risk: The private party's revenues depend on the willingness and ability of users to purchase its 
services. Contractually, the private party is often expected to identify and satisfy the demand for the 
service. In some cases, government may mitigate this risk by an off-take or take-or-pay arrangement. 
Tariff risk: The payments for the goods andlor tariffs for the services are set without an agreed formula or 
without regard to costs. This typically happens when a government agency or independent sector 
regulator sets the tariffs. Contractually, the private party often has to accept that tariffs may not be 
adjusted automatically and it assumes responsibility to balance its costs and revenues. . Collection risk: The private party collects tariff revenues without any collection-rate guarantee from the 
government. Contractually, the private party tends to bear all the risks for collecting revenues from users 
of the goods andlor services. Government may agree to cut off service to non-payers. . Credit risk: The private party is solely responsible for paying its debt and the government makes no debt 
investment. The private party is generally responsible for its debt and debt service. However, this poses 
a risk to the government if services are suspended when a private party becomes insolvent. . Contractual mechanisms must ensure uninterrupted service, even during insolvency. it is advisable to set 
out key risks as early as possible. Including these and the draft contract in the bid documents will 
facilitate effective and informed negotiation. 

Risk issues are critical to both the private-sector partner and the government. The private 
operator puts time, technological know-how and money at risk, while the government may be 
subject to unanticipated liabilities or be expected to offer limited guarantees, credit 
enhancements or performance undertakings to enhance the viability of a project. If risk L d  
resides with the party best able to manage it, efficiency gains could be substantial. 
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Utilities need a contract that identifies all risks and allocates these to the party best able to 
manage them, while still achieving value-for-money and affordability. 

F7. Typical Contract Conditions 

PSP projects do not use a standard contract, but typical contractual provisions include the 
following: 

Outputs are specified, such as the scope of the project, performance standards and 
duration. 

Financial conditions include an agreed me tho do log^ for tariff setting and periodic 
tariff review, provisions for adjustment and allocation of the responsibility for 
tariff-collection. If senices are not paid for by consumer tariffs, or the provider is 
not responsible for collecting tariffs, the government must pay for the senices. 
The amount, terms and conditions of the government's payment must be outlined, 
along with the performance conditions for such payment. 

Responsibility for contractual obligations, such as construction, operation, repair 
and replacement of equipment and facilities, is allocated. 

Public-sectorfinancial support is outlined in terms of the amount, nature and 
conditions for the provision of any financial support, credit enhancement andlor 
limited guarantee or undertaking to be provided by the government. Such support 
should be the minimum required for project success and should generally only be 
forthcoming during the initial stages when high levels of financial gearin, 0 are 
required to reduce the weighted average cost of capital. 

Insolvency of the service-provider is a risk the government must provide for. The 
contract should stipulate how this will be dealt with and what the implications \\ill 
be for rights and obligations. 

Admi~zisfrative cotzditions typically 
include the allocation of responsibilities 
upon termination of the contract, Duration 

Incentives for timely mmmencemen: aod 
including the rehim of facilities and delivery 
equipment and the transfer of Financial mdiliom (payment and 

responsibility for service provision to a pricing mechanisms, price variations. 
etcetera) 

successor senice-provider. Other Responsibilities of ~ignatories 

conditions include the identification of Subconlradin~ 

project milestones and events of default 
under the contract, the remedies available 
to either party in case of default, 
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' Change of control (e.g.. dealing 
equity changes on the part of lh 
,pplier) 
Public s u p m  . . 

conditions for amendment andlor 
renegotiation of a contract, methods for 
resolving disputes, and plans for 

. Dealing wiih defaults. eariy terminawn. 
insobencies. etcetera 
Administation 
Indemnilies. insurance. mnfdentiality. 

unforeseen events or force nzajeure. intelleaual property rights 
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F8. Conclusion 

Finalizing the contract and effecting a smooth transition from utility operation to service 
delivery through the PSP arrangement is a very delicate phase of the partnership. It often 
entails complex negotiation about contract details. It is in the interest of all parties - the 
utility, the prospective service provider and the end users - that these processes are specific 
and goal-oriented and that they facilitate implementation according to conditions that both 
protect the various parties and serve the public. 

G. contract Management 

PSP arrangements require day-to-day management to ensure that they meet the required 
service-delivery targets and operate as planned. The contract is the basis of a long-term 
operational and institutional relationship between the government department and the private 
service-provider and this relationship should start on a sound footing. 

GI. What the CDPSP Toolkit Says 

This Toolkit shows how to establish mechanisms and procedures for: 

Monitoring the implementation of and performance in terms of the agreement 
Regulating the implementation of and performance in terms of the agreement 
Liaising with the private party 
Resolving disputes and differences with the private party 
Overseeing the day-to-day management of the agreement 
The role of EWRA in contract compliance and tariff adjustments throughout the 
contract's life 

62. Institutional Arrangements for Contract Management 

The scope and complexity of the institutional arrangements will vary according to the nature 
and requirements of the specific type of PSP transaction. Typically, the following issues 
require attention: 

Defining institutional relationships: The parties to a PSP contract are the 
contracting utility and a private party, often a project company created specifically 
for the project. The project company usually has legally-defined relationships with 
other parties, including the project lenders and the various construction and 
operating companies in the project consortium. These companies frequently 
negotiate further contracts with subcontractors. A utility generally does not 
become involved in these arrangements. Its main concern is the relationship with 
the project company, and where required, the primary partners in the company, 
such as lenders and contractors. 

Utility'sproject team: Section D. of these Guidelines focuses on the creation and 
operation of the project team. Team members have to ensure that their utilities can 
manage a PSP arrangement. For this purpose, a project team is formed, headed by 
utility managers and often supported by external advisors. 
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Stakeholder and user consultation: A primary challenge is to deal effectively with 
users of the service. Stakeholder representatives should be consulted throughout, 
from conce~tion to Dost-contract evaluation. Utilities should followv their normal 
procedures for informing the 

consultation. 

public and interacting 
effectively with interested 
parties. Specialist input, 
especially social and legal, may 
be required to ensure the best 
~ossible means for such 

G3. Monitoring Performance 

Contract Arrangement 
Contract Successfully Implemented and Enfoned 

Processes 
' Define 

Project management 
Consultation 
Monitorirm 

I intervintions in defaults 
Dispute resolution 

Objedives 
Manage the PSP wnlract in terms of its goals ard 

I . How should'defaults be dean with? 
The mechanisms for monitoring 
the contractor's performance with respect to the specified outputs 

The contract must include provisions for 
monitoring and enforcement. At a 
minimum, these provisions should 
describe. 

How performance will be measured 

objectives 
Key questions 

What type of PSP? 
who is responsible forwhat? 
Who should be wnsutted? 
HOW is Cmoliance ensured? 

Reports required from the contractor, the details in such reports and the inteWals 
at which they must be submitted 

Once the contract becomes legally binding on the parties, the utility must monitor the 
process, ensuring that the contract and the relevant laws, decrees and regulations are enforced 
throughout the project period. Documents such as annual financial statements and technical 
and operational reports must be checked regularly to ensure that the private-sector partners 
are in full compliance with the terms of the PSP project. 

The utility should secure a sufficient budget for monitoring. If any training is required for 
effective execution of this monitoring function, this should be done before the project start 
date. Alternatively, impartial outside specialists would be engaged to assist with the 
performance audit, evaluation and monitoring. Funding for performance monitoring is often 
included as a set percentage of revenues collected 

G4. Ensuring Compliance 

A PSP project delegates to a private party the right to carry out a designated function and to 
manage risks associated with the performance of that function. However, a utility cannot 
delegate its fundamental responsibility and accountability for the function. Utilities should, 
therefore, use contract management to ensure that their responsibilities are satisfactorily 
discharged. 

When one of the parties to the contract fails to comply with its obligations, a default occurs. 
Utilities must ensure that the PSP contract defines: 
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The events that constitute a default - e.g., the failure of a PSP service-provider to 
attain the contractually prescribed service quality standards by the specified date 'bd 

The remedies that may be exercised in the event of a default - e.g., penalties or 
specified liquidated damages to compensate the government for imputed costs or 
damages suffered as a result of unsatisfacto~y service delivery 

As the above implies, the definitions of defaults and remedies under a contract are closely 
linked to the specification of the performance standards. The contract must, therefore: 

Distinguish between trivial non-compliance and the material or repeated non- 
compliance that constitutes default. 

Provide for clear and simple procedures for one party to notify the other of the 
alleged existence of a default. This should allow the other party to respond to the 
circumstances that led to the default within a specified and short period of time. 
For example, the contract may specify that the aggrieved party should issue to the 
non-complying party a letter that describes the default, the proposed remedial 
action and the time-frame for carrying out the remedial action. 

Specify a schedule of remedies that are consistent with the nature and importance 
of the event of default and its impact on the procuring authority or the public. The 
contract should also specify the defaults that constitute grounds for termination of 
the contract. 

G5. Resolving Disputes and Other Issues 

Procedures for resolving disputes between the parties should be clear, low-cost, timely and 
effective. This will reduce the risk of unresolved disputes affecting the quality, cost and 
availability of public services. Contracts should provide for: 

Mechanisms to minimize the incidence of disputes (e.g., regular meetings can be 
instituted to examine disputes, propose solutions and monitor implementation) 

Methods of dispute resolution aimed at minimizing court litigation (e.g., 
conciliation, mediation or arbitration) 

Safeguards to ensure the continuity of important services during a dispute, 
stipulating that both parties are to perform their respective obligations pending the 
resolution of the dispute 

H. Summary and Conclusion 

H I .  Summary 

These guidelines have been prepared by the CDPSP to provide a brief overview of the main 
components and procedures involved in the project life cycle arrangements for private-sector 
delivery of public services in the waterlwastewater sector in Egypt. 

More detailed information can be obtained from the CDPSP. 
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These guidelines comprise seven sections covering the essential components of PSP 
arrangements in Egypt, including the following: 

w 
Section A: Discussed are objectives of the national reform strategy in the 
waterlwastewater sector in Egypt; the decision to seek PSP in managing, operating 
and owning waterlwastewater treatment and distribution facilities throughout the 
country; and a synopsis of the legal and regulatory framework being put into place 
to encourage and promote PSP. 

Section B: Discussed are the "what" and "why" of PSP projects and the 
requirements that they provide value-for-money and are affordable to the people 
of Egypt. The criteria for acceptance of such arrangements is that they must entail 
significant risk transfer from the public to the private sector, in order for such 
arrangements to be viable and sustainable over the necessary long-term duration 
(20 to 30 years or more), during which the investors must recover full costs and 
earn a reasonable rate of return, while providing s e ~ c e s .  

Sections C and D. Discussed is how PSP contracting begins, most ofien by the 
state-owned utility identifying future demand for which it has insufficient 
resources to meet. Described are the initial steps of conducting pre-feasibility 
studies to examine the social, economic, technical and financial aspects and 
determining if the circumstances support a decision to seek PSP. Then covered is 
the establishing of a business case and scxutinizing the financial aspects, which are 
necessary steps in ascertaining whether, after making an invesfment and 
projecting the revenue to be created and earned through payment of tariffs 
affordable to consumers, sufficient revenue can be generated to recover costs, to 
service debt and to earn a market rate of return compatible with such projects in 
comparable socioeconomic settings. 

Section E Discussed are transparent and competitive procurement procedures and 
the best practices found globally that enable countries issuing RFPs to receive 
responsive bids reflecting actual market conditions, and which may offer cost- 
effective solutions to urgent needs. Utilization of such procedures as 
prequalification of bidden and conducting of pre-bid conferences are explained. 

Section F: Set forth are the procedures in contracting for various types of PSP 
projects. Covered are the issuance of the formal RFP; the importance of indicating 
outputs and results, rather than specifying inputs; procedures for evaluating bids 
from prequalified firms to determine compliance with bid requirements; and 
technical and financial factor assessments. Also, covered are the identifying of 
risks, assessing them and devising mitigation measures based on allocation of 
risks to those parties best able to bear them. Standard contract clauses are 
provided. 

Section G: Dealt with are performance monitoring and use of techniques for 
ensuring compliance with contract provisions - measures such as incentive 
bonuses or penalties for delay or substandard output and measures such as 
liquidated damages, all of which provide powerful financial and economic 
incentives to private-sector senrice-providers to make their performance 
accomplish the agreed objectives. Also covered is alternative dispute resolution, 
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which provides lower 
cost and a speedier 
resolution of problems 
than the cumbersome, 
lengthy and costly 
process of judicial 
remedies. 

Criteria for Assessing a PSP Project Bid: A Checklist 

1. Affordability 
Projected PSP project service payments are identified. . The project is affordable over the whole life of the contract, 
considering all existing and projected revenues. 
A sensitivity analysis on costs and revenues identifies a 
range of possible outcomes. 

2. Output Specification 

being taken in Egypt to reform the 
water and wastewater sector by 
forging new relationships between 
the GOE and the private sector that 
result in enormous benefits to both. 

These guidelines indicate the path 

HZ. Conclusion 

Requtrements are spec fied in terms of service o-tputs, 
ratner tnan panlcu ar assets or solutions I 

The MHUUC has begun a reform 
strategy that envisages new 
relationships and worldwide 
contributions, including significant 
new foreign direct investment, 
intended to help improve the health 
and upgrade the quality of life for 
millions of Egyptians. Years from 
now, the success or failure of these 
efforts will be seen to have relied 
upon the care and thoughtfulness that 
went into the tendering and 
negotiation of the contractual 
arrangements for private-sector 
participation. These Guidelines, as 
part of the more detailed Toolkit, 
specifically, when properly used, 
will likely ensure success for both 
parties. They will ensure: 

A range of ongoing services is included in the requirement 
of the contract. . The spec~ficat on is ptched at a j~stiftable level of service. 
g ven the c ient and consumer profiles. 

3. Risk Allocation 
The risk analysis and allocation deal with all foreseeable 
risks. . Risk-allocation transfers the principal design, building, 
financing and operational risks. 
The utilitv considers the allocation of risks associated with 
usage, rktdual va Jes, tecnnology, obsolescence, as well 
as w t h  changes in leas at on or reg~laton. 

4. Bankability 
There is evidence of commercial interest. 
A certain income stream is available to meet contract 
payments. 

5. Essential Terms and Conditions 
The bid follows guidelines and precedents for commercial 
and legal terms. . It covers for major risks. 

6. Proiect Team and Advisors 
Tne team nas project-management experience and will 
undergo training where appropriate. . It has a n  appropriate andaffordable range of skills and 
experience. 
Advisors are willing to share lessons and approaches. 
Arrangements are in place for a periodic review of advisors' 
peiformance. 

7. Timetable . The timetable covers all phases and provides for 
stakeholder consultation. . The stages of procurement are kept to a minimum. 
conststent witn ach,evlng valve for money. 

Clear objectives and output specifications: If the original objectives and outputs 
are not clearly specified, it will be more difficult to achieve the project objectives. 

Strategic context: In addition to project-specific objectives and criteria, a PSP 
project must be evaluated against the utility's strategic goals - how it contributes, 
relative to other delivery mechanisms, to achieving these and the overall sector 
goals. 

Ongoing monitoring and communication: During project implementation, the 
need for regular monitoring and accurate records must be impressed on the private 
parties. This will enable the contractor to correct problems, build on strengths and 
adapt to changing circumstances. Later, performance of these contracts will need 
to be evaluated and assessed. b W  
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Well-defiled benchmarks. The evaluation should address the value-for-money 
considerations. Information from monitoring will enable accounting officers to 
compare the mode of delivery through a 
PSP project with other delivery options. 

Working with the CDPSP: The CDPSP 
has a technical-support role throughout 
the entire PSP project life cycle. 

Considerations that guided project-design are 
important starting points for making such 
evaluations. The outcome and findings should 
provide lessons learned for future projects, and where 
required, assist in determining the future of the 
particular semke or facility. 
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ANNEX A - SECTION I I  

Tariff-Setting in Private-Sector Projects 

A. Introduction 

The purpose of this document is to summarize international best practices for tariff 
arrangements in the water and wastewater sector under PSP and provide guidelines on tariff 
formulae and policy, tariff regulation and financial bidding processes and evaluation. 
Linkages between these topics are demonstrated when possible and examples ftom existing 
contmctual arrangements and bidding documents are provided as available. 

The document provides an introduction to the key issues and linkages to be considered when 
developing tariff policy and PSP arrangements in the water and wastewater sector. The 
document is organized as follows: 

Section B discusses tariffs - what they are, what they should do and key 
components 

Section C discusses tariff regulation - what is it, why have it, different rate 
adjustment methodologies and institutional arrangements 

Section D discusses financial bidding for PSP arrangements, including 
information requirements and other linkages to tariff regimes established in PSP 
contracts 

B1. What They Are 

Tariffs, for the purposes of this memo, are defined as the rates or prices charged to consumers 
for water and/or wastewater services. "Tariff' can, therefore, be interchanged with "rate" or 
"price".' Tariff structures, on the other hand, refer more specifically to the shape of the tariff 
schedule. For example, an increasing block tariff structure - often used as a consenration 
measure - implies that consumers pay more per cubic meter consumed the greater the 
volume of water consumed. This document does not focus on tariff structures but instead on 
the average tariff, or price, charged for water andlor wastewater services. 

B2. The Function of Tariffs 

As with most other commodities, water pricesprovide a signal to operators about how much 
water to supply. They also provide a signal to consumers about how much water to consume. 
In order to provide these signals accurately, tariffs should embody the following key pricing 
tenets: 

Allocative efficiency, whereby consumer prices are kept as close as possible to the 
costs incurred of serving the consumers 

- - - 

' Note that a service pro\ider may not directly receive the tariff revenue generated from consumen but imtud a (ponibly 
related) payment or fee for its senices from the go\*emment, asset owner or other entity. 
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Productive efficiency, whereby goods and services are produced as cheaply as 
possible while still meeting quality standards (e.g., drinking water or effluent 
discharge standards) 

Price sensitivity, whereby operators have the incentive to expand supply in order 
to meet increased demand 

Financial sustainability, whereby revenues are adequate to cover costs to ensure 
the continued financial viability of an efficient service provider 

These key pricing tenets are the basis for setting tariffs, however, in determining tariff levels 
and tariff policy, they must be balanced by government objectives for the sector. Some 
common objectives for tariff reform in developing countries are to: 

Attract private capital to the sector to expand and rehabilitate existing systems and 
increase production or treatment capacity 

Expand services into poor and rural areas 

Make water affordable for vulnerable groups 

Provide incentives for the operator to improve service and quality 

Improve the efficiency of management and operations, resulting in lower costs 
that can be passed through to consumers 

Ensure that wastewater is adequately treated prior to being discharged into the 
environment 

Make tariff calculation and regulation simple and easy to understand 

The key pricing tenets and government objectives for tariff reform are in many ways related, 
but in some cases are inherently in conflict. For example, allocative efficiency requires 
subsidies to be minimized, while affordability for vulnerable groups may require large 
subsidies. When setting tariffs, it is important to meet government objectives. However, these 
objectives must be balanced by the recognition that the farther a tariff regime moves from the 
key pricing tenets, the farther tariffs will be from economically efficient levels. Therefore, the 
costs and benefits of such tariff policy must be made on a case-by-case basis. 

83. Average Costs versus Marginal Costs 

At the heart of the question regarding how to set tariffs in a regulated industry so that prices 
send appropriate signals to both consumers and suppliers is the debate over whether tariffs 
should be based on average costs or marginal costs. Average costs are calculated by dividing 
total accounting costs related to supply by total water produ~ed.~ Marginal costs are the costs 
incurred by a water supplier for the "last" unit of water supplied. 

I n  the case of wastewater, average costs are the total cost of collecting and treating wastewater divlded by total wastewater 
treated. Similarly, marginal costs for wastewater treahnent are the costs incurred by the operator for the "last" unlt of tuW' 
wastewater treated. 
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Microeconomic theory suggests that pricing according to marginal costs is more efficient 
than pricing according to average costs. This is because prices in competitive industries will 
gravitate toward marginal costs since they reflect the opportunity cost ofproducing or not 
producing.' However, for network industries such as water, often the marginal cost of supply 
is lower than the average cost, and therefore, average cost pricing may be more preferable for 
total cost-recovery purposes. For example, if there is spare capacity in an existing pipeline, a 
marginal increase in water consumption in the short-run may only lead to an increase in 
pumping and treatment costs. But if price is set equal to the marginal cost of supply, the 
operator will only receive enough revenues to operate the system, and not enougb to cover 
the costs of building the pipeline in the first place. 

Much time has been expended on considering how best to cover the large fixed costs incurred 
by senice providers in the water industry, without losing the efficiency gains (e.g., the key 
pn'cing tenets) of marginal cost pricing relative to average cost pricing. Long-lun mar-&a1 
cost (LRMC) pricing is a possible solution. LRMC takes into account the costs experienced 
by the firm as it follows its optimal expa~zsion path -building new capacity, exploiting new 
resources, et cetera. -in order to meet expected future demand. In this manner, tariffs can 
be set so that they reflect the efficiency of marginal cost pricing but do not jeopardize the 
operator's ability to recover costs. 

Although attempts are being made to move toward LRMC pricing since it may result in more 
efficient and fonvard-looking prices, most water and wastewater tariffs are now based on 
average costs, even in developed countries where LRMC research has been extensive. This is 
due to information requirements for LRMC pricing, complexity of the concepts and difficulty 
in precisely defining "LRMC" and a company's "opfin~al expansion patl~." 

B4. Key Components of Tariff Formulae 

Regardless of what form of tariff regulation is in place, the starting point of establishing the 
appropriate tariff level for the water and wastewater sector is cost recovexy. If investors are 
not assured that they will recover the costs of their efforts and investments, they will not 
invest in the sector.' Thus, the key components of tariff formulae are the different types of 
costs incurred by the provider. These costs are briefly described below. 

Operating costs, often called O&M expenses or "opex," are the costs of operating the 
business and performing routine maintenance of the assets in order to produce and distribute 
water andlor collect and treat wastewater. This category usually includes salaries and wases> 
purchased power and water; chemicals; other materials and supplies; and small equipment 
that does not extend the useful life of major facilities.' 

Capital costs, or "capex", include the costs of building assets used for water abstraction, 
production and distribution, wastewater collection and treatment, and in some cases, costs for 
buildings and grounds. For example, capital costs would include the cost of building a new 
treatment facility or pumping station, or the cost of mains that are installed for system 
expansion. Capital costs include labor and materials used for building the assets, and are 
often classified into several broad categories: routine replacement or rehabilitation of existing 

p~~~ p~ 

' See Kahn, Alfred E., The Econonries ofReguhtion: Principles and I~slilurions. MIT Press, 1995. 

w Even "price cap regulation" stam fmm the premise of cost recovery - althou@ a d j u s m t s  are made for expected 
efficiency gains. This is discussed in Section C. below. 

PrincipleS of Wafer Rnres. Fees o,rd Clmrger, American \\later Works Association, 2000. 
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facilities, improvements to facilities (e.g., capex incurred to reduce leakage), extension of the 
system and expansion (e.g., new production facilities). b' 

The capital costs in a tariff formula are comprised of the return on these capital expenditures 
- i.e., the rate of return earned on investments made and the depreciation of the assets over 
time. The rate of return should cover the cost of debt and equity financing or the Weighted 
Average Cost of Capital (WACC) of the project. Determination of the WACC is one of the 
most contentious issues in regulation. 

Overhead and administrative costs do not directly relate to production and distribution of 
water or collection and treatment of wastewater. They include, for example, head office 
expenses, certain taxes and special levies imposed by the government (e.g., regulatory fees). 
Note that these definitions may vary and are interchangeable. For example, taxes may be 
considered part of operating costs. In fact, often, "overhead and administrative costs" may be 
subsumed within the category of O&M costs. It is important, therefore, to carefully define 
each cost category when developing a tariff regime. 

In addition to the key components discussed above, tariff formulae will often include 
additional adjustment components. For example, all operating costs may be set at an initial 
cost-recovering level for the first year of a PSP contract, and may be adjusted for following 
years in line with an index. Therefore, the tariff formula would include an adjustment per an 
operating cost index. Rate adjustments are discussed in Section C. 

85. Examples 

A few examples of tariff formulae are provided below to demonstrate how the overall 
revenue requirement for providing services is calculated in different regions or contracts. 

w 

B5a. United States: Concession-type Arrangement 

In the US, the "utility basis" is the method used for calculating the revenue requirement on 
which water and wastewater tariffs are based for investor-owned utilitie~.~ An example is 
provided in the table at right. 

In this example, capital costs are 
embodied in depreciation 
expenses and the rate of return 
on rate base. Taxes and transfers 
are an example of overhead and 
administrative expenses. Thus, Source: Financial Management: Cost of Service Rate-Making 
the simple average cost tariff can Seminar, *OoO, AWWA 

be calculated by dividing the total revenue requirement by total volume of water sold or 
wastewater collected. Actual consumer tariffs depend on consumer category, metering, 
subsidies and whether marginal cost pricing is used. 

"Investor-owned" is the term used to describe private utilities in the US. These utilities are subject to different tariff-setIing “adp' 
arrangements than publicly owned utilities. 

Utility Basis 
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O&M Expenses 
Taxesrransfers 
Deprec~ation Expense 
Return on Rate Base 
Total Revenue Requirement 

$3,000,000 

$50.000 

$900,000 

$600.000 
$4,550,000 
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B5b. BOOTIBOT Arrangements 

The approach for tariff setting is slightly different for build-own-operate-transfer (BOOT) 
and/or BOT type projects. These projects are generally of a "greenfield" nature and involve 
the building and/or operating of a new facility, such as a treatment plant. The cost 
components of a tariff formula for such an arrangement are often broken down into fixed and 
variable elements. Fixed costs are the capital costs related to building the plant or other 
rehabilitation/improvement expenditures. Variable costs are related to operating and 
maintaining the facility and are, therefore, dependent on volumes of water produced or 
wastewater collected. 

The U.S. City of Petaluma, California, has entered into a wastewater BOT agreement with a 
private company, whereby the company will construct new treatment facilities, refurbish or 
expand old treatment facilities and operate the facilities for the city for a monthly service fee 
as defined below.' 

Service Fee = Fixed Costs +Variable Pumping Charge + Variable BOD Charge + 
Variable Suspended Solids Charge 

Here, "Fixed Costs" are capex and include working capital, debt service and repayment and 
expected returns. O&M costs are embodied in the variable pumping charge, variable 
Biochemical Oxygen Demand (BOD) charge and variable suspended solids charge. So, while 
the terminology used in BOT tariff formulae is different than that typically found in 
concessions, leases and other arrangements, the cost principles are essentially the same. 

B5c. Tanzania: Lease-type Arrangement 

The basis for tariff setting for the Dar Es Salaam Water and Sewerage Authority Divestiture 
(which is essentially a lease) is as follows: 

The operator (or lessee) tariff is to cover operating and maintenance costs, a rental 
(lease) fee and depreciation of the operator's own assets and yield a rate of return 
on equity of about 25percent; and 

The asset holding agency (or lessor) tariff should cover its own operating costs, 
service its debt and contribute a minimum of ten percent toward the a-geed capital 
expenditure program. The lessor's initial tariff will be based on a breakeven 
situation, and thereafter, a gradual increase toward long run marginal costs. S 

The operator tariff plus the lessor tariff (and possibly other components) will make up the 
final consumer tariff. For the purposes of this document, the operator tariff is most interesting 
-this will be the tariff charged by the private operator and bid throu$ the PSP transaction 
process (see Section D below). The operator tariff is mainly comprised of, as in the US' 
utility basis, O&M costs and a return on and of capital. 

'Wastewater O&M Service AgremenI, City of Petaluma, CA, 1991. DRAFT. 
Dar Es Salaam Divestiture Dmfl Gntraccs, 1999. 
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B5d. Ghana: Lease-type Arrangement 

In Ghana, the government has converted the state-owned water utility into an asset holding 
company and has divided the country's urban water systems into two business units (A and 
B). Private-sector participation will be introduced in business units A and B via leases. The 
following formula is likely to be the compensation to the private operator (Lessee) for year 
"t" 

Lessee Fee, = (taxes,/ volume,) + (opext/ volume,) + (depreciation, / volume,) + 
(R*capex,/ volumet), where R is the rate of return earned on capital expenditures. 

Again, this formula reflects operating costs (opex), capital costs (depreciation and the rate of 
retum on capital) and administrative costs (taxes). The Lessee Fee provides the basis for the 
operator's revenue requirement. As in the example from Tanzania, this fee, plus the Lessor 
(Government) tariff, will be added together to determine the consumer tariff. Adjustments 
will be made annually for changes in exogenous costs and for expected efficiency gains. 

B5e. Guyana: Management Contract-type Arrangement 

Management contracts are different in nature than other forms of PSP, as they do not require 
that the private operator provide any funds for O&M or capital expenditure. Rather, the 
management contractor is paid a fee that covers the direct and indirect costs of providing 
professional staff, plus a reasonable return. In this manner, management contracts are similar 
to consulting contracts. 

In Guyana, the Government is procuring a performance-based management contract for the 
country's water and wastewater system. In this contract, the management contractor's fee is 
calculated as  follow^:^ 

Management Contractor Fee = Fixed Fee + Incentive Compensation 

The Fixed Fee is determined by the management contractor's financial bid'' and is based on 
the cost to the management contractor of providing a core set of expatriate staff to achieve the 
objectives of the contract, and includes salaries, overheads and reimbursable expenditures, 
such as travel. The Incentive Compensation is an additional variable payment that is 
dependent upon the management conhactor's achievement of certain performance targets that 
are predefined in the contract. The amount of incentive compensation is also determined by 
the financial bid, therefore, the management contractor has incentives to ensure that the 
incentive compensation is not unreasonably high and that it has a realistic chance of receiving 
this compensation by meeting the performance targets. In this manner, the structure of 
remuneration in a management contract embodies the principle of productive efficiency (see 
above, in Section B). 

Typically, in a management contracting arrangement, the management contractor's fee is 
considered part of the utility's costs (opex) and is factored in to the calculation of the 
consumer tariff. 

S&W Consultants, Inc., Con~ultnnq to Idenl* an Appropriate Manngement Cont~nct Option, Prepnre Bidding 
Documents. and Assist with the Selection ofa Privnte Operator: Interim Report. December 2000. 
' O  While the fixed fee is determined on the basis of the bid, the management contractor is required to substantiate, in the 
financial bid fornls, its salav, overhead and other charges that were used to calculate the fixed fee. 
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C. Tariff Regulation 

CT. What Is Regulation? Why Have It? 

Regulation is the tool, which is used to monitor and enforce arrangements made behveen the 
public and private sector in the provision of certain services, the framework under which the 
relationship of the parties evolves, given changing circumstances and the avenue through 
which conflicts are resolved. Regulation can also apply behveen the public sector and 
parastatals, but this document focuses on the relationship behveen the public sector regulator 
and private sector regulated entity. The discussion below focuses specifically on tariff 
regulation in the water and wastewater sector. 

Because the water and wastewater sector is characterized by long-tenn sunk investments with 
relatively low short-run marginal costs (see Section B), the sector is often considered a 
natural monopoly. This implies that a one large, monopoly supplier may be better able to 
provide services more cheaply than several smaller, competing suppliers (also icno\cn as 
economies of scale). Therefore, governments do not often seek competition within the sector 
(although they may seek competition for the sector via a competitively bid PSP arrangement). 

In the absence of competitive pressures, monopolies can abuse their dominant position in the 
market. Consequently, regulation is required to ensure that the monopoly senice provider 
does not abuse its power by charging too high prices or providing low quality of senice - 
otherwise the gains from the economies of scale could be lost. This is especially important 
because demand for water is inelastic: water is a necessity and consumers will be \tilling to 
pay high prices in order not to be cut off. 

On the other hand, private investors face high risks by investing in the water and waste\vater 
sector. The nature of the assets, which are long-term investments, means that investors are 
exposed to potential government intervention - for example, expropriation of assets - and 
may have little recourse to do anything about it, as water pipes cannot easily be moved to a 
more business-friendly jurisdiction. Sound regulation can provide some assurance to private 
companies against such tactics or at least can defme clear compensation and arbitration 
mechanisms, thereby reducing risk. 

C2. Institutional and Legislative Framework Requirements 

Tariff regulation can be administered through a well-developed framework - replete with 
laws and institutions to bumess the system, or regulation can be administered throu9 a 
contract, monitored by an independent regulator andior arbitrator. 

In most developed countries and increasingly in developing countries, governments have 
attempted to establish a sound legal and institutional framework for the regulation of nehvork 
industries, such as water and wastewater. In a welldeveloped regulatory framework, 
regulators must follow rules and establish guidelines detailing how they will handle 
adjustments to, and very importantly, disputes arising from tariff arrangements. For example, 
the US and UK have passed laws that describe the role and responsibilities of the regulator, 
as well as the obligations of service providers to both consumers and the regulator. 
Regulatory inshtutions have also been established in many developing countries. including 
Argentina, Brazil, Chile, Ghana, Jamaica, the Philippines, Sri Lanka and Trinidad and 

w Tobago. Currently, the GOE is in the process of creating and operationalizing the El\%. 
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Where there is limited regulatory capacity, regulation by contract may be sufficient. In this 
case, it is best when a well-qualified and independent third party - defined in the contract 
itself - is responsible for monitoring tariff adjustments, and is the first line of recourse for 

Ld 

tariff disputes. Unfortunately, in many developing countries, the contractor itself is the sole 
regulatorlmonitor of the contract. 

Because contracts cannot account for all eventual circumstances, establishing a broader 
regulatory framework within which the contract operates is preferable. In this way, 
unanticipated events can be handled in a consistent, transparent and predictable manner. The 
regulator, senrice provider and consumers will be held accountable for their actions through 
law. Sanctions and penalties will be easier to enforce - although it is important to ensure 
that arbitration and mediation are as expedient as possible. One needs to be realistic about the 
extent to which a strong legal and institutional framework can be developed in countries with 
limited regulatory capacity. But given that contract enforcement in most emerging markets is 
still maturing, some reform of the legal and institutional framework in any case would 
probably be necessary in order to ensure effective regulation and enforcement of PSP 
contracts. 

Finally, different fonns of PSP arrangements have tended to rely on different regulatory 
arrangements. Where governments have fully divested or established concessions and leases, 
they typically establish more comprehensive regulatory frameworks that involve the 
establishment of a regulatory agency. With BOT projects and management contracts, on the 
other hand, governments often rely on contract monitoring with little if any "regulatory" 
intervention. 

The reason for these differences is the level of complexity of the PSP arrangements (where 
private involvement is greater, there is a need for more extensive regulation) and the rate 
adjustment mechanism, discussed below (some rate adjustment mechanisms require greater 
amounts of data and highly sophisticated calculations, which lend themselves to the 
establishment of a regulatory authority with the capacity to manage and absorb the data). 
There is some merit in this view, particularly in the case of simple management and service 
contracts. However, for long-term BOT projects, it may be more prudent to establish a sound 
framework under which a regulator can consistently and transparently deal with unforeseen 
events. This is important, as the output and tariffs resulting from BOT arrangements have a 
direct bearing on utility costs, and therefore, on final consumer tariffs. 

C3. Rate Adjustment Mechanisms 

The form of tariff regulation'' adopted for a sector or project will be partly dependent upon 
the regulatory capacity of the sector. A regulatory system with sufficient capacity will be able 
to handle a more comprehensive rate-adjustment process.'' There seem to be three main 
typesltiers of adjustments, depending on the form of PSP arrangement (i.e., concessions, 
BOTsBOOTs, leases, etcetera): 

Periodic rate revikws 
Indexation formulae 
Extraordinary rate adjustments 

" "Tariff regulation" refers to the methodology according to which tariffs are adjusted. 'w" 
" Comprehensive does not mean complex: the development of complex adjusunent processes is not a goal hut more often an 
unfortunate (and not inevitable) by-product of more sophisticated regulatory regimes. 
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Where capacity is limited, a regulator's role may simply be to ensure that indexation 

w formulae are calculated and administered properly. Regardless of the form of tariff 
regulation, or the method of rate adjustment, it is essential that the operator be required to 
provide financial and operating data in a manner and format that will allow the regulator to 
make informed decisions about the tariff." 

Several forms of rate adjustment methodologies are briefly described below. 

C3a. Rate of Return (ROR) Reg~lat ion '~ 

Sometimes knoun as "Cost-of-Service" or "Cost Plus" regulation, ROR has been the 
dominant form of tariff regulation in the US. Under this methodology, a regulated company is 
allowed to charge tariffs that cover its O&M costs and provide a fair rate of return on, and of, 
its capital." If the company experiences material changes in its costs, it can request that the 
regulator re-set, or adjust, tariffs. Rate adjustments can be made hquently, even annually in 
some cases. Pass-through to consumers of exogenous (currency, change in law, et cetera.) 
and endogenous (salaries, chemicals, energy, et cetera.) cost changes is normal. 

ROR regulation has many advantages. It is allocatively efficient because prices are typically 
close to costs. Because ROR regulation provides the assurance of total cost recovery, private 
operators have the incentive to expand supply and improve quality and the financial 
sustainability of the operator is likely to be high. As such, the risks borne by the service 
provider under ROR regulation are generally low. 

The disadvantages of ROR regulation include possible over-investment in capacity and 

w quality of service, often called "gold-plating," - in order to boost the rate base resulting in a 
larger total retum and the lack of strong incentives for improving operational and investment 
efficiency. 

C3b. Price Cap Regulation 

Under pure price cap regulation, a regulator defines a maximum (average) price (or "price 
cap") that can be charged by the operator based on an optimal level of senice provision and 
efficiency expectations. This optimal level is defined without taking into account the exact 
operational capabilities of the operator. As a result, price cap regulation normally does not 
require regulatory scmtiny of accounts to the extent of ROR regulation. 

The operator charges the allowed price, on a weighted average basis, on water sold or 
wastewater collected. If the cost of providing service exceeds the allowed price, the operator 
must absorb the loss. If the cost is lower, the operator keeps the retum - thus, the lower the 
operator's costs, the higher the return it will earn. Therefore, not all costs incurred by the 
operator will be passed through to consumers in the future, but only "pmdently incurred 
costs," or those costs not in the operator's control (e.g., costs of new environmental 
standards). Price cap regulation, therefore, promotes productive efficiency. 

" In the case o f  PSP arrangements, this means that the financial information required by the reslator should be pm\ided as 
part of the financial bid and then updated when rate adjusments are requested. 
I4 'Ibis document provides only a brief summary and comparison of the OR-analbzed ROR and price cap methods. For 
additional information. see for example Privaibalion: At, Econontic Anniysb, by Vickas and Y a m ,  1993, or Rerening v Price Conlrok for Ptivolixd Ulililier, by Green and Rodriguez, 1999. 

See USA's Utility Basis example in BSa. above. 
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Price caps are used in the UK's water sector and are prevalent throughout Latin America. 
After the initial price cap is set (e.g., through bidding or based on previous prices), prices are 
escalated according to an RF'I-X formula, increasing by inflation (the Retail Price Index, or LJ' 

"RPI") less an efficiency factor (X).I6 Rate adjustments are made periodically, for example, 
every five or ten years, according to how an ideally efficient company would be expected to 
operate. 

In reality, price cap and ROR regulation are not too different. Because price caps should 
ensure the financial viability of an efficient company, regulators do often defacto require an 
understanding of the operator's costs, including the opportunity cost of debt and equity. 
Furthermore, to ensure that the incentive to lower costs does not result in poor quality 
service, some regulation of service quality is required. And to pass on the benefits of 
increased efficiency to consumers, regulators will want to know expost how profitable the 
operator was in the last period, so that the price cap may be lowered in the future. The more 
the regulator depends on actual company data, the more frequent the periodic price reviews, 
and the greater the allowance of cost pass-throughs, the more similar price cap regulation 
becomes to ROR regulation. 

C3c. Indexation Formulae and "Trigger Events" 

Most tariff schemes in PSP arrangements define to some extent the criteria for price 
adjustments. In its simplest form, initial allowed tariff levels will be adjusted in line with 
inflation. In other cases, prices may be disaggregated into various cost elements (see Section 
B.) and each cost element will be adjusted with indices that reflect changes in those costs. For 
example, operating costs may be divided into staff, electricity, chemicals, et cetera, and these 
costs may be adjusted (separately or by a weighted average index) in line with wages, 
average national electricity prices, chemical costs, etcetera. 

b d  

The regulator andlor transaction advisor determines which costs to index based on the desired 
risk allocation of the PSP transaction. In pure ROR regulation, all costs are indexed and 
passed through to the consumer, and the risk for the operator is low. Pure price cap regulation 
is at the other extreme, allowing little to no cost pass-throughs. 

Usually, tariff adjustment mechanisms in PSP schemes fall somewhere in between. For 
example, it may be expected that the private (often foreign) operator should take on some 
foreign exchange risk since these risks may be hedged in the currency markets. But should 
the private operator incur the risk that electricity prices (possibly controlled by the 
government) increase several-fold. Another important question is how often the cost 
components should be adjusted. These are policy decisions that need to be made by the 
government and discussed with the regulator/transaction advisor. 

In addition to indexation formulae, tariff schemes should outline the "trigger events" that will 
result in an automatic tariff adjustment. Trigger events are usually events that are not within 
the private operator's control and which would have a serious impact on the operator's 
revenue or cost stream. Depending on the type of PSP arrangement, trigger events in water 
and wastewater transactions often include unanticipated swings in inflation or the exchange 
rate. Trigger events may also include changes in law andlor regulations, such as changes in 
environmental, labor or accounting standards. 

16 The actual formulae used in the UK and some Latin American countries today is more complicated. In some cases, RPI - 
X + K is used, where K is the additional cost that must be borne by the utility in meeting new, stricter environmental laws. 

lrvd 
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C4. Examples from Recent PSP Arrangements 

Below are a few examples of rate adjustment mechanisms from recent PSP transactions in the 
water and wastewater sector. 

C4a. Dar Es Salaam, ~anzania" 

The initial operator tariff (OT) to be bid by the lessee will be adjusted annually through the 
indexation formula below: 

Annual Adjustment = FE + a*I + bl*Fl + b2*F2 + b;*F3 + c*K 

where: "FF' is the proportion of the OT associated with fixed costs; "a" is the proportion 
associated with local salaries and locally-sourced goods and services; "r' is the movement of 
an Index of Retail Prices for goods consumed by minimum wage earners as published by the 
government; "bl, b2, b y  are the proportion of the OT associated with foreign-sourced items; 
"F1, F2, F;" are the movement in currency rates of three foreign currencies; "c" is the 
proportion of the OT associated with electrical power; and "R' is the movement in the price 
of electrical power. 

It appears from the formula that it is intended for the operator to take on risks associated with 
increases in fixed costs, but not, for example, risks related to increases in electricity prices. 
Furthermore, the operator has the incentive to improve efficiency in order to beat the given 
indices. Additionally, the regulator will conduct a major tariff review every five years. 

C4b. Buenos Aires, ~ r g e n t i n a ' ~  

The 30-year concession contract is regulated by the Argentina regulatory agency and a 
regulatory framework law was passed in 1992. 

The rate setting methodology is broadly a price cap: the concessionaire can 
increase its returns by holding actual costs below the agreed index for price 
increases 

Ordinary price reviews take place every five years, where additional modifications 
beyond adjustments in line with agreed indices will be considered. Modifications 
are not to penalize the operator for efficiency gains nor allow for general changes 
in market conditions: "the concession is based on the principle of entrepreneurial 
risk" 

Extraordinary reviews can be initiated when the cost elements of the tariff 
increase by seven percent or when the government imposes new standards or taxes 

C4c. Manila, ~hi l ippines '~  

The 25-year concession contract sets out the circumstances under which the price initially bid 
by the concessionaires can be changed. 

~ 

w '' Dar Es Salaam Divestiture Draft Conmcts, 1999. 
'' Apas Argentinas Concession Cantract, 1993. 
l9 Manila Concession Agreement, 1997. 
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Average prices can be adjusted each year by the percentage change in CPI less 
one; 

Rate-rebasing takes place every five years, when the rate of return on cash flows 
earned by the operator is checked to ensure the concessionaire can cover its 
investments over the 25 years, earning the rate of return originally bid (with some 
adjustments); and 

Extraordinary price adjustments are allowed for unforeseen events in order to 
provide for changes in service targets or to impose penalties when service targets 
are not met. 

The Manila rate-rebasing procedure is well defined in the contract, whereas the Buenos Aires 
contract does not provide for any specific approach to be taken at price reviews. Although it 
is always important that rate review procedures be carefully defined, it is especially important 
in a case like Manila where the sector regulator is not very independent nor established 
through primary law. 

C4d. BOTIBOOT Arrangements 

Rate adjustments for BOTIBOOT arrangements are usually simpler than for concessions: 
there often is no "regulator" and no ordinary periodic reviews. 

The fixed element of the service fee (see Section B.) may be adjusted through a 
simple inflation index or may be adjusted for changes in the exchange rate; 

bF' 
The variable element of the service fee can be adjusted with inflation or broken 
down into smaller comljonents (e.g., wages, chemicals) and be adjusted 
accordingly. Adjustments for changes in raw water charges or major deterioration 
in raw water quality are also common; and 

Extraordinary adjustments may be allowed, for example, for changes in project 
scope or government regulations (e.g., environmental). 

As discussed earlier, under management contracts, the management contractor's fee is a cost 
element of the utility, and therefore, is factored in when calculating the consumer tariff. The 
performance-based management contract allows the management contractor's fee to be 
adjusted according to the following formula: 

Rf = Rfo x lf/lfo 

where: Kf is the adjusted remuneration; Rfo is the remuneration payable on the basis of the 
portion of the management contractor's salaries and overhead in foreign currency; Lfis the . - 
bfficial index for saiaries in the country of the foreign currency for thefirst month for which 
the adiustment is supposed to have effect; and ifo is the official index for salaries in the 
count& of foreign currency for the month of thedate of the contract. 

" Performance-Based Management Contract for Water Supply and Wastewater Services in Guyana, 2001 
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V 
This formula clearly recognizes the currency risk that the management contractor is being 
asked to assume and mitigates that risk via indexation. 

D. The Financial Bidding Process 

For most PSP transactions, there is a technical-bid stage and a financial-bid stage. The hvo 
stages can take place concurrently or the technical stage can occur first, with all qualified 
bidders then moving on to present fmancial bids. Financial bidding as it relates to overall 
tariff regulation of PSP arrangements is discussed below. 

Dl. What is in the Price Bid? Common Examples from PSP Arrangements 

Qualified bidders may be asked to present the price they require for the provision of required 
services. For example, each potential operator may bid what price it plans to charge 
consumers for each cubic meter of water delivered so that it can earn its desired rate of return. 
Such a price may be a direct charge to consumers (e.g., in the case of concessions) or a fee 
paid by the governmentlasset owner to the operator (e.g., in the case of a lease). 

Similarly, bidders may be asked to present the price adjustment they would require: how 
much would each bidder increase or decrease the existing consumer tariff in order to provide 
the required services and earn their respective desired returns. 

In some other cases, particularly for BOT/BOOT arrangements, bidders may be asked to 
present cost components - for example, the breakdown of their costs into a fured element and 

'4 a variable element. Unlike with concessions where capital commitments can change 
dramatically through time, under BOTIBOOT arrangements, capex requirements can be 
determined at the onset, and therefore, may constitute the main aspect of the bid. 

D2. Contract Negotiations and Modifications 

Regardless of the format of a financial bid, it is important to note that for the bid process to 
be transparent, equitable and easily and fairly evaluated, the government must provide 
bidders with a draft contract as part of the RFP. This should be the contract that the 
govemment wants to enter into and will provide all bidders with an equal footing on which to 
base their bids. Bidders should be allowed to mark-up the contract and submit these mark-ups 
for consideration. All contractual changes or deviations must be resolved and communicated 
to all bidders prior to submission of bids. 

Once the contract is modified and sent to bidders and a preferred bidder is selected, the 
government should not negotiate the contract further, unless the modifications are immaterial 
and do not require changes to the financial bid. If this is not the case, and the government 
entertains material changes to the contract as part of its negotiations with the preferred 
bidder, it may face protests from other bidders that feel they have been treated unfairly and 
the negotiation process may be seriously delayed. In either case, the government risks 
creating "deadlock" in negotiations and may jeopardize its abilit)' to close negotiations. 
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D3. Information Requirements 

Often bidders will be required to present back-up information that supports their bids. They \.wY 
will be required to present the information in a financial model, demonstrating all linkages to 
the resulting bid. Information to be provided should at least include: 

Opex and capex assumptions, including expected efficiency gains through time 
Assumptions for retum on and of investments (cost of debt and equity, 
depreciation, et cetera) 
Demographic assumptions (number of connections, population growth, et cetera) 
Statement of accounts (profit and loss, balance sheet, cash flow statement) 

Information requested during bidding is critical as it can provide comparative information 
from various bidders that will enable a regulator to make more informed decisions for future 
rate adjustments. Because bidders will want to win, they will be relatively ambitious in their 
targets. Later, when tariff increases are requested at price reviews, the regulator can use this 
information for additional guidance. Therefore, it is important that the financial hid 
requirements be driven by the information requirements for future tariff reviews. In 
particular, a regulator will be interested in possible future efficiency gains and the operator's 
own calculations and expectations regarding WACC. 

D4. Bid Evaluation and Award 

Bidders will normally be asked to determine their bids through net present value calculations 
of future cash flows based on their required retum. Evaluators will confirm the results of the 
winning bidder by scrutinizing assumptions and financial model linkages. Lid 

During the hid evaluation and award process, adjustments to bid prices should not he 
encouraged and can lead to accusations of misbehavior and lack of transparency. The 
possibility of price negotiations expost should also be discouraged: if bidders are sure that 
negotiations are expected expost, all bidders may present bids that are fairly higher than 
necessary, expecting that in negotiations prices might be 10wered.~' 

Although it is difficult to eliminate such "gaming" altogether, measures can be taken to 
minimize it. For example, if the tariff adjustment methodology in the PSP arrangement 
allows for certain cost pass-throughs, hidders have the incentive to use low assumptions for 
these items. Therefore, it is important to either remove cost pass-through items from the bid 
process or to provide set values so that all hidders will be on equal footing.22 

If bidders are told that values bid for capex, for example, are subject to regulatory scrutiny 
and approval soon after the bid, bidders may have some incentive to bid too low, knowing 
there might be an imminent upward revaluation by the regulator if it turns out during the 
concession that otherwise critical service requirements will not he met. Thus, tariff review 
procedures should be made carefully and clearly ex ante. 

Adjustments to the tariff may be made after the operator has commenced work and discovered that the assumptions 
provided by the government ex onre were clearly wrong. However, this should not greatly affect relative bids since all 
bidden would have been provided with the same information. 
" Such a process was used in the bidding process for the Suez concession, in which bidders were told to assume inflation of Ld 
four percent and electricity prices of LE0.25 per kilowatt hour. 
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0.5. Examples 

D5a. Dar Es Salaam, Tanzania 

For the on-going lease transaction for water and wastewater services in Dar Es Salaam, 
bidders will bid the operator tariff (see Section B.) and are expected to submit a financial 
model and detailed financial bid forms. The examiners will conduct "a detailed fmancial 
examination of the lowest offer received and any other fmancial offer considered 
appropriate.'"' 

Interestingly, in this case bidders not only bid the OT but are also expected to prollde bids 
for bl, and b3 of the tariff adjustment formula (see Section C.), where '%I, b y  are the 
proportion of the OT associated with foreigo-sourced items. It seems careful thought has been 
given to linkages between the financial bidding and future tariff adjustment processes. 

D5b. Manila, Philippines 

The tender process for the Manila concessions was considered comprehensive and relatively 
speedy. Financial bids were the maximum average tariffs required by each bidder, expressed 
as a percentage adjustment to the then existing rates being charged." Bids were calculated 
through a net present value of cash flows based on a clearly demarcated desired late of return. 

The information required during bidding was clearly linked to the future rate review process: 
rate-rebasing takes place every five years, when the NPV on cash flows earned by the 
operator is checked to ensure the operator can cover its investments, earning the rate of return 
originally bid with some adjustments made to the WACC based on current financial markets 
data. Unformnately, the concessions have seen many problems, mostly related to the issue of 
extraordinary adjustments (see Section C.). 

D5c. Suez, Egypt 

The financial bids for the Suez concession in Egypt were on the basis of the maximum 
average tariff per cubic meter of water produced and prices were presented for all 33 years of 
the concession. Bids were calculated through a net present value of the prices on a pre- 
defined discount rate. . 

The financial bid information originally required by the RFP was only the prices, presented in 
a price form. Bidders' exceptions to the draft contract were to be included in the financial bid 
envelope, as were the bid bonds and performance security. During technical evaluation and 
prior to the opening of financial bids, bidders were also asked to provide copies of the 
financial models used in calculating their bid prices. The models included breakdowvns of all 
cost elements (opex, capex, et cetera.), as well as debt and equity assumptions. 

D5d. BOTIBOOT Arrangements 

The financial bid requirements for BOTIBOOT/O&M-type arrangements vary widely. In 
some cases, only lump sum capex requirements to build the designated asset are required. In 
other cases, cost components and the resulting senice fee are required. A model may or may 
not be used, although the use of a model will make bid evaluation easier and more transparent 

b d  " Blddln~ Informanon, Dar Es Salaam Divestinre, June. 1999, DR4FT 
" B~dd~ng Procedures Memorandum, September 19%. 
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even for relatively simple PSP arrangements. Detailed financial information, a model and 
sensitivity analyses are required from bidders for the Bulucan Bulk Water P~oject.~' 

Because rate reviews are not anticipated, links to tariff adjustments are not often considered. 
Nevertheless, assumptions, such as efficiency expectations and required rates of return, 
provided at bidding can always be helpful when future tariff issues arise. 

25 Bulucan Central Bulk Water Supply Project, Information Memorandum, 1997. 
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SECTION Ill 

Contracting Options for Private-Sector Participation (PSP) 

In recent years, governments in emerging markets have been turning with increasing 
frequency to the private sector for help in developing and delivering water and wasteurater 
services. For governments facing growing demand for service, chronic operational and 
institutional deficiencies and limited fiscal resources, the private sector is increasingly being 
recognized as a valuable source of new technology, management expertise, and investment 
capital. International experience demonstrates that, if properly designed, private-sector 
participation arrangements can bring dramatic improvements in the quality, availability, and 
cost-effectiveness of water and wastewater services. 

Most literature on private-sector participation identifies five options for implementing PSP 
projects. They are: 

Service contracts 
Management contracts 
Leases 
Build-Operate-Transfer contracts and variants 
Concessions 

These options can be arrayed along a spectrum according to the level of private-sector 

w involvement, as shown in Figure 1 on the next page. At one end are those contracting 
vehicles in which the government retains full responsibility for operations, maintenance, 
capital investment, financing, and commercial risk; at the other are those models in which the 
private sector assumes a greater share of the responsibilities and risks. 

While these are considered to be the main options, it is important to note that, in practice, 
PSP arrangements are often hybrids of these models. For example, management contracts 
sometimes include revenue-sharing provisions common to lease agreements and leases 
sometimes transfer responsibility for small-scale investment, rehabilitation or renewal to the 
private sector, as is characteristic of concessions. The following sections present a brief 
overview of the models for PSP, cite examples of where these models are in use and offer 
some lessons drawn from international experience in the use of each option. 

A. Service Contracts 

Service contracts are legally binding arrangements between a properly empowered 
government authority and a private-sector provider to perform specific, usually noncore 
tasks of the utility, such as meter reading and installation, operations and maintenance, 
information technology senice design and delivery, billing and tariff collection, janitorial 
services or security services, in exchange for a fee. These contracts are typically 
competitively bid, and are for short periods of six months to two years, after which they are 
rebid. The responsibility for general control and supenision of the utility, as well as any 
capital investment in the system, remains with the public authority. 
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Figure 1 

The Range of PSP Options 

5 10 I S  20 25 30 35 40 
Duration 

Increasing level ofdelegation, risk irreversibility 

Service contracts are used widely throughout the world. In Malaysia, the Johor Water 
Company (JWC) has implemented a service contract to help reduce leaks in the Johor Bahm 

lwlvi 

network (see box below). In India. Madras Metro Water has contracted services ranging - - 
fiom the provision of staff cars to the operation and maintenance of sewage pumping stations. 
The water utility in Santiago has contracted out services accounting for about half its - - 
operating budget, including computer senices, engineering consulting services and repair, 
maintenance and rehabilitation of the network. To enhance competition, the Santiago utility 
has at least two service contracts for each kind of task. 

An Example of a Service Contract 

Like many water utilities in develo~ing countries, the publicly owned Johor Water Company (JWC) has 
relatively high non-revenue water. The JWC owns and operates the water supply network throughout the state 
of Johor in Malaysia. Johor Bahru is the capital of Johor state. Joror Bahru's bulk water is supplied under 
contract by a privately built, owned and operated water production and treatment plant. The JWC, under this 
contract, must pay for ail water supplied to the utility, including unaccounted-for water lost through the utility's 
leaking pipes. The need to reduce leaks is clear. In response to this need, the JWC awarded a service 
contract for leakage reduction to a third party. Payment under this contract is linked to performance tied to 
certain key performance indicators. 

In 1995, the level of non-revenue and unaccounted-for water in Johor Bahru was 21 percent compared with 
29 percent in the remainder of the state (Asian Development Bank, 1996). 

While service contracts require only a limited degree of private-sector participation, they 
provide opportunities for the introduction of competition and private-sector expertise and free 
up the utility to focus on its core business. Because the contract period is short, contractors 
are subjected to frequent competition, which encourages efficient performance and reduces 
the cost of the contracts. In large urban areas, different firms can be contracted in separate kUUv 
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geographical areas to deliver the same services. Multiple contracts ensure adequate 
competition and enable the water authority to compare costs and performance on an ongoing 

W basis. Service contracting can be an attractive form of PSP where there is strong political or 
community opposition to wider involvement of the private sector, opposition to water tariff 
increases or where the utility is seeking to shed responsibility for non-core functions. 

Public authorities that plan to utilize service contracts may need to undergo some changes to 
fulfill their new role, which shifts from execution to supervision. For example, institutional 
reforms may be required to decentralize control, provide technical assistance at the local 
level, enforce standards for quality and control, and manage staffing changes. 

Despite the potential long-term benefits to the population as a whole, the introduction of 
senrice contracting sometimes has a short-term negative impact on those employees working 
in the operations who may be made redundant. Governments have addressed this dilemma by 
providing support to those employees in forming and fmancing private companies to compete 
for the service contract or by providing retraining and severance to support employees in 
finding work in other professions. 

B. Management Contracts 

Management contracts transfer responsibility for the operation and maintenance of 
government-owned utilities to the private sector. Under such contracts, ownership of the 
water utility and responsibility for service provision remain with the government. Likewise, 
the bulk of the commercial risk and all the capital and investment risks remain with the public 
authority. Management control and authority, however, are transferred to a private operator, 

'i.u' which applies its expertise to improve management systems and practices. Management 
contracts are generally three to five years in duration. Compensation may be in the form of a 
fixed fee (a fixed-fee management contract) or it may be linked to performance indicators (a 
performance-based management contract). 

Under a standard fued-fee management contract, remuneration to the private sector 
contractor is based solely on the payment of a fixed fee in exchange for the provision of 
specialized personnel who oversee the management of the system. 

The more sophisticatedpe~om1ance-based manage~netlt contracls provide for the 
introduction of greater incentives for efficiency by defining performance targets or contract 
milestones and basing remuneration, at least in part, on their fulfillment. One variant of this 
model provides for a profit-sharing incentive, in which the operator's remuneration is a 
combination of a fixed fee plus a share in the profits of the utility. Both the performance- 
based management contract and the profit-sharing variant are effective tools for ensuring that 
operating and commercial risks are shared by the management contractor. However. under 
both models, the public authority still bears the financial risk associated with its responsibility 
for capital investment. 

Performance-based management contracting provides the management contractor with 
incentives to improve operating efficiency and achieve timely compliance with the 
performance milestones in its contract. An advantage to these contractual models is the 
ability to create incentives for the contractor to tackle issues (such as staff development) that 
are not revenue generating in the short term, but that may establish a foundation for more 

W efficient and sustainable performance over the long term. 

COMRACTING OPTIONS FOR PRNATE-SECTW PARTICPATfffl W) mJ 
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The performance-based management contract is the most common management contract 
model in use around the world today. Some recent examples include: 

The Government of Venezuela awarded a performance-based contract to a 
Spanish firm in 1997 to improve cash flow, creditworthiness, and senrice in the 
water sector in Monagas State (see box below). 

An Example of a Performance-Based Management Contract 

The Government of Venezuela began a program of water-sector reform in Monagas state in 1994 in order to 
improve cash flow, creditworthiness and service deiivery in the state. To accompiish these objectives, the 
Government awarded a performance-based management contract to a Spanish firm in early 1997 following an 
international competitive bidding procedure. The Government of Venezuela also instituted a number of 
reforms to establish a board of directors with regulatory authority and set the stage for private-sector 
participation. 
The management contract in Monagas gives the private contractor direct responsibility for managing the 
entire utility with responsibility for water services to 12 municipalities and the state government, including 
commercial policies, human resources, service contracting and investment planning and execution. In 
addition, the operator has full control over resources for small capital wor!is and the commercial system. 
The contractor's remuneration is a combination of fixed and incentive payments and includes penalties that 
are act~vated if the ooerator fails to meet certain tarqets. The incentive payments are based ~rimarily on the 

I operator's with respect to reducing unaccounted-for water aniimproving collection efficiency. 
To date. the introduction of ~rivate-sector oarticioation throuah the oerformance-based manaaement contract 
In Monagas slate has achieved significant're?,ul& in several areas. i h e  operalor oversaw the'bevelopment of 
a re iable accoun1:ng and cosl-control system. A detailed caaasrre of use:s was developw. resulllng In an 
Increase :n rea~stered connections from 48,000 to 81,000. Tar.fi collect~on rates 1r'~led. Both personnel costs 
and total costs were reduced by restructuring or terminating expensive third-party contracts, reorganizing and 
reducing utility staff and renegotiating labor contracts. Water is now available 22 hours a day rather than 12 
(World Bank. 1998). 

L i 
' W d  

In Gaza, Palestine, a performance-based management contract was awarded to a 
private consortium with the goals of increasing the quantity of available water by 
improving the i) efficiency of operations and distribution; ii) quality of the water 
supply and of wastewater effluent; and iii) management through better operations, 
revenue collections and customer service and by strengthening utility institutions 
through long-term planning and training. 

The Government of Jordan awarded a management contract with a profit-sharing 
incentive aimed at addressing chronic operational, management, and financial 
deficiencies characterized by high levels of unaccounted-for water, rapidly 
increasing incremental costs of water, poor financial performance, and inadequate 
cost-recovery mechanisms. 

These and other experiences have shown that the incentive-based approach of performance- 
based management contracts is the most effective in producing positive results for both the 
public and the private sectors. 

Management contracts are most beneficial where the main objective is to rapidly enhance a 
utility's technical capacity and its efficiency in performing specific tasks or to prepare for a 
deeper level of private-sector participation. They are also attractive when there is strong 
political or public resistance to water tariff increases or where there is concern about handing 
over control of investments to the private sector. 

Luiv 
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Management contracts provide little potential for expanded senice coverage. Because they 
leave all responsibility for investment with the public authority - they are not recommended 

W if a government has as one of its main objectives accessing private finance for new 
investments. Because they do not necessarily transfer financial risk to the management 
contractor, they provide few incentives for the private operator to reduce costs and improve 
quality of services. 

C. Lease Agreement 

Under a lease, a private firm (Lessee) leases the assets of a utility from a properly empowered 
government authority (Lessor) and assumes the responsibility for operations, maintenance 
and renewals for a period usually between 10 and 15 years. Typically under a lease, the tariff 
is used to pay the "Lessee Fee," which remunerates the Lessee for its costs, plus a reasonable 
return. The remainder of the tariff goes to the government and is used to fund capital 
investment in system expansion, rehabilitation and other improvements. As the Lessee's fee 
is dependent upon tariff revenues, the Lessee assumes much of the commercial risk of the 
operations. 

The private operator's remuneration is directly linked to the charges it collects from 
customers under a well-smctured lease. From these charges, the Lessee pays the public 
utility a rental fee intended to cover the public utility's capital costs for system expansion and 
rehabilitation. The Lessee's profitability will, therefore, depend to a large degree upon how 
much it can reduce costs, while still meeting the quality standards set forth in the lease. Best 
practice leases have built-in incentives that encourage the private operators to implement 
efficient billing and collection procedures to improve the collection ratio from customers 

w (including government agencies). The Lessee also has an incentive to implement a g g v e  
policies aimed at expanding service coverage to increase the revenue base (although it is 
important to note that the government retains responsibility for carrying out and financing 
expansion), to reduce operating costs in order to maximize profits and to carry out regular 
preventative maintenance to increase the reliability and longevity of plant and equipment 

Under a lease, the public utility retains title to the assets and bears the responsibility for 
financing and planning capital investments and rehabilitation. It is, therefore, incumbent upon 
the government to raise financing and coordinate its capital:investment program closely with 
the private contractor's operational and commercial program. 

Leases have been used widely in the water sector in France and Spain and are currently in 
place in Guinea (see box on the next page), the Czech Republic and Senegal. They were also 
used in Cote d'Ivoire until replaced by a concession. 

Leases are most appropriate where there is scope for large gains in operating efficiency, but 
only limited need or scope for new investments. Leases have also sometimes been advocated 
as stepping-stones toward a deeper level of private-sector involvement through concessions. 
Their administrative complexity and the demands they place on governments are nearly as 
great as those of concessions, so a lease is a much bigger first step than a management 
contract. Due to their complexity, leases generally require that an independent regulatory 
body be established to monitor and enforce the private operator's fulfillment of its obligations 
under the lease. 
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D. Build-Operate-Transfer (BOT) Contracts and Variants 

, 

BOT, BOOT, Build-Own-Operate (BOO), Rehabilitate-Operate-Transfer (ROT), and similar 
arrangements are contracts specifically designed for greenfield water supply or wastewater 
projects or investments in water supply andlor wastewater infrastructure that require 
extensive rehabilitation. Under such arrangements, the private sector typically designs, 
constructs and operates facilities for a limited period of between 15 and 30 years, after which 
time the contractor relinquishes all rights or title to the assets to the public utility -however, 

Li 

under a BOO contract, the assets remain indefinitely with the private partner. 

An Example of a Lease 

When the Republic of Guinea's water supply sector was restructured in 1989. it was one of the least 
developed in West Africa. At that time, a new autonomous water authority. SONEG, took over ownership of 
the urban water supply infrastructure and assumed responsibility for sector planning and investment. SEEG 
(49 percent government-owned and 51 percent owned by a foreign consortium) was created to operate and 
maintain the system's facilities. 

Under the ten-year lease signed with SONEG, SEEG operates and maintains the system at its own 
commercial risk. Its remuneration is based on user charges actually collected and fees for new connections. 
SEEG also benefits from improvements it achieves in the collection ratio, from reduced operating costs and 
from reductions in unaccounted-for water. Since SONEG has ultimate responsibilily for capital investment, it 
has strong incentives to ensure adequate tariffs and to make prudent investments based on realistic demand 
forecasts. 

To ensure that tariff increases would be affordable, the Guinean lease included an innovative cost-sharing 
arrangement. Under the agreement negotiated by the government, the two sector entities and the external 
financier (the World Bank), the consumer tariff was to be increased gradually from the first to the tenth year of 
the contract. During this period, the World Bank agreed to assume a declining share of the foreign exchange 
expenditures of operation and the central government covered a declining share of the debt service. By the 
tenth year,. tariffs were expected to cover the full cost of providing water services. Tariff increases have 
exceeded the planned schedule, rising from $0.12 per cubic meter in 1989 to about $0.75 in 1993. Despite 
higher tariffs, the collection ratio for private customers has increased dramatically - from less than 20% to 
more than 75% in 1993 -and technical efficiency and service coverage have improved. (World Bank 1994) 

The government or the distribution utility will typically pay the private partner for water from 
the project at a price calculated over the life of the contract to cover its construction and 
operating costs and provide a reasonable return. The contract between the private partner and 
the utility is usually on a "take-or-pay" basis, obligating the utility to pay for a specified 
quantity of water whether or not that quantity is consumed. This places all demand risk on the 
distribution utility. Alternatively, the distribution utility might pay a capacity charge and a 
consumption charge, an arrangement that shares the demand risk between the utility and the 
private partner. 

These types of arrangements have not been used extensively in the water and wastewater 
sector for a number of reasons. While they are attractive for new plants that require large 
amounts of financing, such as large water treatment plants or wastewater treatment plants, 
bulk water supply investments are not suitable in systems with major problems, such as high 
unaccounted-for water or poorly maintained water distribution systems, where the increase in 
supply and pressure can further exacerbate problems in the system. 

Another problem with BOTs is that, because water production and distribution are the 
responsibility of separate entities, it can be very difficult to tie increases in production to 
increases in demand. BOTs and their variants have been used for water treatment in such 
countries as Malaysia (see box on next page) and Australia and for sewage treatment in Chile 
and New Zealand. Ld 
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Effective implementation of BOT-type contracts requires careful attention to the design of 
tender documents and can involve a relatively lengthy bidding process. Experience with some 
BOTs shows that they achieve some savings in capital construction costs and facilitate more 
rapid investment in infrastructure. However, they can be an expensive way of substituting 
private debt for public debt if there is a take-or-pay contract for the sale of bulk water to the 
retail utility. Additionally, many BOTs have failed to deliver optimal outcomes for 
government or consumers because the government's agency responsible for negotiating 
allowed too much of the risk to remain with government, especially where foreign exchange 
guarantees are provided o r  where take-or-pay coneacts are signed. 

1 

Concern about the effectiveness of BOT-type contracts has led a number of governments to 
ban or at least place restrictions on their use. For example, the Government of Malaysia has 
decided that it will no longer use this form of PSP (see box on the following page). Similarly, 
in 1993 the Government of the Peoples' Republic of China imposed a freeze on rates of 
return for BOT contracts. This effectively halted foreign projects for over hvo years. These 
controls have now been eased and BOTs are to be considered on a case-by-case basis. The 
Government of the Philippines renamed its "BOT Center" as the "Coordinating Council for 
Private-Sector Participation" CCPSP in order to reflect its move away from the BOT model 
in favor of concessions. The M70rld Bank is now encouraging its client countries to bundle 
investments in additional production of water with concessions for water distribution. This 
type of arrangement ensures that increases in production are closely linked to projected 
increases in demand. 

An Example of a Buildaperate-Transfer Contract 

Johor Bahru is a southern city in tRe state of Johor. Malaysia. The city, like the remainder of the state. is 
supplied with water by the Johor water Company (JWC). A study undertaken by the company in IS91 found 
that water shortages were imminent unless bulk water supplies m l d  be expanded, particularly in the capi i l  
Johor Bahru. As funds were not available to resolve this problem, the state and federal governments decided 
to seek PSP in the supply of bulk treated water. 

Tender documents for the Johor BahN bulk supply project were issued in August 1991. The three bidderr for 
the project were prequalified consortia made up of local and international wmpanies. Competing bids were 
submilted by December 1991. 

Since June 1992. Johor Bahru's bulk water has been supplied under a BOTlROT conlract The mnlrad 
requires a threestage rehabilitation and construction program. Stages 1 and 2 have been s-fuliy 
completed. Commencement of the tnird Stage will be triggered when consumption reaches a presaibed kvel. 

The successful completion of Stages one and two has resulted in a substantial increase in me quality and 
quantity of bulk water supplied to the city of Johor Bahru. The bulk water supply capacity had increased by 75 
percent within 30 months of the contract signing. By 1996. capacity had more than doubled. The Mlume d 
bulk water supplied under the contract had increased from 30.4 MGD in 1992 to 65 MGD in IS%. Until the 
Asian economic downturn in the late 1990s. production continued to grow, with demand imreasiw by 
approximately I I percent in 1997. 

Contracts for privatesector investment in bulk water supply will generally lead to an increase in the retail 
water utility's costs. Allowances for wst increases must be recognized in the BOT mntran to sustain the 
proffiability of the utility. Such measures were not put into place in the case of the J o b  peed. The JWCs 
water tariffs have not changed since 1991. However. the bulk water wsts a-ated with supptying retail 
water have increased in nominal terms because, under the BOTROT Cvntract, the price of the bulk viater 
purchased increases annually. In 1995, for example, Johor Bahru's average bulk watertariffwas Rh10.96 per 
cubic meter, whereas the average retail water tariff per cubic meter fw domestic c w u m e n  1% RMO.63 and 
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1 RM1.60 for industrial users. It has been reported that the JWC has not been profitable in recent years. The 
\ failure to link retail water tariffs to the bulk Water charge has contributed to this situation. 

j (Asian Development Bank. 1996) 
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E. Concessions 

Under a concession, the private contractor, or concessionaire, bears overall responsibility for ludl" 
the services, including operation, maintenance and management, as well as capital 
investments for rehabilitation, renewal and the expansion of services. The fixed assets either 
remain the property of the public authority or revert to public ownership at the end of the 
concession period. concession contracts usually have a duration of 20 to 30 years, depending 
on the level of investments and the period required for the concessionaire to recover its 
investments plus a reasonable rate of return. 

Concessions are typically awarded on price, with the award going to the bidder proposing to 
operate the utility and meet the investment targets for the lowest tariff. The concession is 
governed by a contract, which sets out such conditions as the main performance targets for 
coverage and quality, performance standards, arrangements for capital investment, 
mechanisms for adjusting tariffs and arrangements for dispute resolution. Penalties are 
imposed if the Concessionaire fails to comply with the performance targets specified in the 
contract. 

The concessionaire is paid for its services directly by the consumer, based on the 
contractually set tariff, which is adjustable over the life of the contract. The concessionaire 
retains the balance of revenues after paying back any taxes and charges levied on consumers 
by the public authority. If expenses exceed revenues, the concessionaire must absorb these 
losses. Combining the responsibility for operations and investments under a concession 
agreement provides the concessionaire with an incentive to make efficient decisions 
regarding investment and technological innovations because the operator will benefit directly 
from any efficiency improvements. uv 
Concessions have a long history of use in the developed world and are increasingly being 
used in developing countries such as Colombia (see box below), Argentina, Bulgaria, 
Romania, the Philippines, and Malaysia. 

An Example of a Concession Agreement 
With the support of the lnter-American Development Bank and the Government of Colombia, the city of 
Monteria selected a concession as the contracting vehicle to be used in improving and expanding water and 
wastewater services delivery. In 1999, the municipal water authority served only three-fourths of the city's 
263,000 people for an average of 21 hours a week. Only one household in four had a sewerage connection 
and 55 percent of the system's water was lost due to wastage, leaks or illegal diversions. 
After a transparent and competitive bidding process, a 20-year concession agreement was awarded to the 
private Spanish firm FCC (Fomento de Construcciones y Contratas S.A.). FCC now operates the system and 
has launched an expansion program. By 2019. 90 percent of Monteria's people -to number 460,000 by then 
-will have water, 80 percent will have sewerage and service quality will have improved dramatically. 
Of course, consumers will pay more - about three times the current price over the first five years. Before 
going ahead with the deal, transaction advisors and the municipality assessed consumers' willingness to pay, 
then set a ceiling on the price using an internationally accepted standard (3-4 percent of monthly income). 
The winning bidder offered the lowest tariff. 30 percent below the prescribed ceiling, and the highest number 
of new sewerage connections. 
The concessionaire will earn estimated returns of up  to 20 percent on its $20-million investment and the 
concession is expected to lead to capital investments worth $70 million. If the mllnicipality refuses to allow 
tariffs to rise, a government-guaranteed credit facility compensates the contractor for losses. If the 
concessionaire fails to meet service obligations, it faces a graduated series of fines and penalties. 

b d  
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The main advantage of a concession is that it passes full responsibility for operations, 
maintenance, rehabilitation, renewal, and system expansion to the private sector, and thus, 
creates incentives for efficiency in all the utility's acti~ities. Therefore, concessions are an 
attractive option where large investments are required to expand coverage or to improve the 
quality of s e ~ c e s .  

Concessions are administratively complex undertakings for governments, because they confer 
a long-term monopoly on the concessionaire, and thus, require rigorous monitoring and 
enforcement. The quality of regulation is, therefore, important in determining the success of 
the concession, particularly the distribution of its benefits between the concessionaire (in 
profits) and consumers (in lower prices and improved service). 

Table I. Main Features of Private-Sector Participation Options for Water Supply and Wastewater 

PSP Option 

Financing 
investrn~nt~ 

Financing 
working capital 
Contractual 
relations with 

Service 
Conhact 

Public sector 

retail customers I I public sector) I 

Public sector 

Public sector 

and autonomy / 
Need for private 
capital 1 Low 

Financial risk 
for private Low 

Table 2. Division of Public and Private Responsibilities Under Common PSP Models 
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Lease 
Contract 

Public sector 

Private-sector 
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Service Contract 

Manaaement Contract 

j Concession Private Private / Private 1 Private Private 1 
Source: InstifUte for Public-Private Partnerships (IP3). 
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Private sector 
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Contract and / Public sector i Setting Public sector j Public sector ulator 
; water tariffs 

3-Syeas I 5 -  15 years ---- 
Public sector . Public sector 

I 
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Source: ldelovitch and Ringskog (1995) and Tasman Asia Pacific. 
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SECTION IV  

w 
Guidelines for Financial Analysis and Modeling 

A. Timing and Purposes 

Al. Overview 

Timing. Financial analyses of projects involving PSP are performed at three stages in the 
project-development cycle: 

Project screening 
Prefeasibility study 
Bid evaluation 

Results. Through financial analyses, the analyst can: 

Estimate impacts on users (tariff levels and tariff structure requirements) 
Identify structural problems that affect a project's financial performance, and craft 
solutions 
Estimate both the short- and long-term financial performance of a project 
Determine the potential attractiveness of a project to investors and lenders 

w Ultimate goal. Although each stage of analysis has its own objectives, as a part of a 
prefeasibility study that addresses a range of technical, financial, and institutional issues the 
overall goal of financial analyses is to determine if a project is: 

Economically viable; that is, if it will result in a tariff that the customers will be able 
to afford and if it will yield other social or economic benefits 

Financially viable; that is, if potential investors and contractors, working with the 
tariff structure, will be able to meet their risk-adjusted required rates of return 

Bankable; that is, if it can meet the requirements of potential lenderj 

Analyses of projects by the CDPSP and sponsoring utilities performed during the screening 
and prefeasibility stages will support the decision to proceed with a tender. 

Generally, financial analyses are most useful for investment projects such as BOTs and 
BOOTS, which require a significant capital investment to fund new construction. In some 
cases, these analyses will be useful on projects such as concessions or management contracts 
that involve some capital investment over time (for example, for expansion or system 
upgrading). 

Transactions such as management or service contracts that involve no capital investment 
generally do not warrant intensive financial analysis prior to the bidding stage, since it is 
assumed that such arrangements will result in operating costs that are lower than current costs 

b w '  under public operations, as well as in improved performance and senice deliver).. However, 
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even with these contracts, financial analyses can provide a benchmark as to what can be 
expected in bids by estimating the amount of savings possible. For example, they may 
indicate that the projected savings are not significant, and therefore proceeding with a 
contracting arrangement may not be warranted. 

A2. Analytical Stages 

Screening. Screening is the first step in the project development cycle. The purpose of the 
project-screening exercise is to determine whether there is enough PSP potential in a project 
to undertake a more detailed and resource-intensive technical and financial evaluation (the 
prefeasibility study), which would be the preliminary step to issuing a tender. 

The screening exercise will help the sponsoring utility: 

Confirm the need for and define its project 
Identify stmctural alternatives (e.g., concession, BOT, etc.) 
Estimate the impact on tariffs and/or the need for a tariff 
Assess the likelihood that the project can be made sufficiently attractive to 
contractors, investors, and lenders 

The aim of the financial analyses performed during project screening is to give the CDPSP 
and the project's sponsoring utility confidence that taking the next step, a detailed and 
comprehensive prefeasibility study, is warranted, or to highlight weaknesses in a project that 
need to be corrected before additional CDPSP consideration can be given to it. 

Guidelines for financial analyses during project screening are provided in Volume I Section b# 
111, which discusses the entire project screening process. 

Prefeasibility study. The prefeasibility study is a comprehensive, albeit preliminary, 
technical, institutional, and financial analysis of a project. The prefeasibility study looks at 
various options and combinations of project shucture, technology, capital costs, operating 
costs, financing and investment scenarios, tariff impacts, and affordability. It is used to 
develop and evaluate alternatives and select a prefe~~ed approach, based upon technological 
adequacy, economic viability (affordability and value), and financeability and bankability 
(attractiveness to contractors, investors and lenders). The results of the study will determine 
whether, overall, the project is viable and, thus, should be considered for tendering. 

The prefeasibility study is the closest approximation of the bids the project can expect to 
attract, without actually receiving bids. 

It answers the questions: If the project is put out for tender, will bidders respond with 
legitimate, reasonable bids? Is there enough confidence to proceed with the next steps 
in the issuance of a tender? (Bidders will only respond if they believe that the project 
will be financially viable). 

It also facilitates the identification of weaknesses and the testing of various solutions 
(which, for example, may involve government subsidies or guarantees) that will 
correct the weaknesses and make the project viable. 

Prefeasibility financial and economic analyses guidelines and models are discussed below. 

IV-2 STRATEGIC FRAMEWORK. GENERAL GUIDELINES. CONTRACTING OPTIONS AND FINANCIAL TOOLS 



Bid evaluation. Bid evaluation is the third and final stage of financial analysis by the 
sponsoring utility. Here, actual bids received from bidders will be evaluated to select the 
contractor for negotiations and eventual contract award. In this step, the analysts will be 
working with "real" numbers - the capital, operations, financing, investment, and tariff 
proposals submitted by bidders. 

It identifies areas or information that need clarification or expansion and helps 
identify areas of a bidder's financial proposal that warrant negotiation. 

The analysis compares the individual cost, financing and revenue proposals and 
information submitted by the bidders, enabling the ranking of the bidders and the 
selection of the winning bidder for negotiations and potential contract award. 

The evaluation team may want to evaluate how bids are affected when certain 
conditions or variables are changed (e.g., if a facility is reduced in scale, resulting in 
lower capital costs). 

During negotiations, the sponsoring utility may want to determine what, if any, 
financial impacts will result if certain contract terms and conditions are changed. 

The following sections focus on the use of financial analysis to determine project feasibility 
through prefeasibility studies, the results of which will be used to warrant the continuation (or 
cessation) of the project development process. Toolkit Volume III (I), Section III, provides 
guidelines for bid evaluation. 

A3. Principal Tools 

The principal tools in financial analyses are financial models. Using inputs and assumptions 
developed by the project team, models demonstrate whether or not a project is financially 
feasible. Those inputs and assumptions include: outflows of cash - various direct costs 
(capital investments and operations), financing costs (interest rates, returns on investors' 
equity), and debt principal repayment and inflows of cash -tariffs and other revenues. 

Models demonsmte the relationships between the demand for water and wastewater service, 
the investment costs required to meet that demand, and the revenue required to meet the 
ongoing investment cost, operating costs, taxes, and debt-senice requirements of the project. 
They enable the analyst to test alternative scenarios of technology (capital cost), financing 
approaches and tariff levels to determine the most feasible approach to the transaction (for 
example, they can demonstrate how reducing investment costs by allo\ving alternative 
technical approaches can reduce tariffs). They can help decide behveen alternative tariff 
levels andlor structures. They can also help improve tenders by making the criteria for 
financial evaluations in bids clearer. 

By taking the inputs and solving for the tariffs that would be necessary to make a 
project feasible, the analyst can determine whether the tariffs needed are affordable, 
or what level of governmental financial support may be needed. 

Conversely, by making assumptions on what tariffs are affordable or what level of 
governmental support may be available, models will show whether, based on the 
revenues that can be generated by the assumed tariffs, the project is feasible. 
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The model provided in this Toolkit is constructed to enable the analysis of projects from the 
perspectives of real Egyptian poundsN.S. dollars. 

Real poundsldollars: Under a real analysis, the impact of inflationary pressures on aspects 
such as operating costs and commodity prices is not considered. The analysis is performed in 
terms of "constant pounds" or "constant dollars," precluding the need to make assumptions 
regarding the rate of inflation. The risk in making inflation assumptions is that any made 
regarding inflation over a long period, such as the 25- or 30-year life of a project, are bound 
to be inaccurate over time, and be unpredictably inaccurate. 

The model does not account for inflation due to the uncertainty inherent in inflation 
assumptions. In a transaction, inflation may be taken into consideration by indexing the 
pricing formula to actual inflation for certain components. 

The model provides for inputs in pounds. However, conclusions - cash flows and 
investment results - are expressed in both Egyptian pounds and U.S. dollars. 

An overview of the basic prefeasibility model provided in this toolkit is provided below. 
Complete instructions for using the model are included in the model. 

6. Fundamental Financial and Economic Determinants 

Three fundamental determinants should guide project analysis and decision-making: 

Economic viability. Economic viability is the affordability and social value of a PSP 
project. Notwithstanding the need for a service, is it affordable? Can the customers 
(both residential and industrial) afford the tariffs necessary to support - to pay the 
capital and operations costs of - the project? Economic viability may also include an 
analysis of the value of the project, through a "project benefits and impacts" 
discussion. For example, if a government guarantee or subsidy is needed to make it 
affordable, the question may become: Is the project valuable enough - important 
enough to the municipality, governorate or country - to warrant such governmental 
support? 

Financeabilify. Financeability is the attractiveness of the project to potential investors 
and contractors. Are the annual cash flows and investment returns adequate to meet 
their investment return requirements? Based upon the projected returns, and given 
competing investment opportunities, will investors want to put their money into the 
project? 

Bankabilify. Bankability is similar to financeability, except that it is viewed from the 
lender's perspective. Most large projects are financed by combinations of equity (the 
investor's money) and debt (the lender's money). Typically, debt-to-equify ratios 
range from 70130 (70 percent debt/30 percent equity) to 50150 (50 percent debt/50 
percent equity), depending upon a lender's evaluation of a specific project. To 
determine bankability, the lender will look at many of the same analyses as the 
investor will, as well as a few key ratios that relatedirectly to the debt portion of a 
transaction. The lender will also look outside the project to judge if external support 
- such as a sovereign guarantee or subsidy - will be available, if needed, to assure 
that there is enough cash flow to pay back its loan. b d i  
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In the economic and financial analysis of a project, the financial analysis is undertaken first 

w It is based on the use of "hard data" such as construction costs, labor costs, commodity 
prices, interest rates, and tariff levels. The financial analysis indicates the profitability to an 
investor: Will the investor realize its required rate of return on the investment (the "hurdle 
rate") in the project? The financial analysis also indicates if the project will meet a lender's 
requirements. The analysis is objective: Can the minimum returns and debt senice coverages 
required be met? Is the annual cash flow adequate? What tariff levels are needed for project 
feasibility? 

The economic analysis builds on the financial model and, to a greater degree, involves 
qualitative factors and judgments, and can open up policy considerations. For example, the 
govemment may determine that strong guarantees or large subsidies are warranted for a 
specific project if that project has sufficient value (e.g., if it provides desperately needed 
service to an unserved area; or if it provides capacity that will enable industrial development 
and job creation). Then, if the government provides the guarantee or subsidy that may make 
the project financeable (by assuring the investor that it will earn a reasonable return) and 
bankable (by assuring the lender that its loan will be repaid). 

While the financial model is developed initially, the results of the economic analysis 
are the first determinants in the analysis of the overall viability of a project If a 
project is not economically viable - that is, if the "inputs" required from a 
govemment (land, labor, capital, subsidy, foreign exchange support) -are not being 
used optimally, the project should not go ahead as structured, and should either be 
restructured or abandoned altogether in favor of other projects that \\,ill be more 
useful for the country. 

A project may be economically viable, but not financially viable. This may indicate a 
strong justification for making it financially viable through the use of governmental 
support. On the other hand, a project may (often as a result of certain policy measures, 
such as subsidies) be made financially viable, but remain economically unviable, if 
the extent of governmental support required is too great Such a project should not go 
forward since, while it may meet an investor's objectives, it may represent a 
suboptimal use of the country's resources. 

One of the most important steps in attaining financial and economic viability is to find ways 
to minimize the investment and the operating and government support costs. Foremost among 
these is the consideration of alternative technical approaches, which may lower investment 
costs while still providing the required levels and standards of sen.ice to consumers. 

C. Basic Financial Analysis Concepts 

C1. Project Financing 

To fund a project's investment costs, the equity investors will invest their own funds (equity), 
and finance the remainder uith debt (either bank loans or bonds sold by the project itself). 
The models are based on this debtlequity split. 

The debt will be paid back on a regular, periodic basis to the lender through the cash 
flows of the project. 
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The investor's money will be paid back through the net annual cash flows of the 
project, after all cash costs and other outflows, including debt service to the lender, 
are paid. 

In practice, the financing process is more complex than is presented in the models provided in 
this toolkit. Long-term debt financing may come from several lenders, each of which has its 
own interest rate and amortization requirements. Similarly, there can be several different 
equity investors, each with different types of risk exposures and return requirements. Project 
finance lenders also frequently require "retention accounts" in which funds required for the 
"next due" debt service payment are accumulated from revenues and retained by the lenders 
as a reserve. There can be initial debt financing for the construction phase, with other long- 
term lenders "taking out" (paying off) the construction lender upon project start-up. Long- 
term debt that may be amortized over ten or more years. 

The model does not attempt to deal with these levels of complexity. The general treatment of 
the equity and debt financing is intended to address more basic questions of the project's 
overall viability and the concerns of both the equity investors and lenders. For prefeasibility 
study purposes, a greater level of detailed analysis would contribute only marginally to the 
overall evaluation of a project. 

C2. Other Feasibility Considerations 

Financial models consider only quantifiable financial aspects. They do not address other key 
risk factors, which are of fundamental importance in determining feasibility and will be of 
great concern to both potential investors and potential lenders. These include: 

The overall legal foundation for the project, including the country's judicial system 
Political and other country-specific institutional risks 
The reliability of the required revenue stream 
Construction risks 
Operating and project management risks 
A project's adaptability to changing economic and demographic demands 
The economic and environmental regulation of a project 
Other risks that are external to the management of the project, the sponsoring utility, 
and the governorate or national government 

These types of risks are addressed through project structure, market analysis, contract terms 
and conditions, and external mechanisms such as guarantees and subsidies, bonding and 
insurance (see model documents provided in Volume 111 [I] Section I). They need to 6e 
considered during the overall feasibility analysis, but cannot be adequately addressed through 
modeling. 

D. Key Concepts and Terminology 

As the principal quantitative analytical tools, models incorporate several key analytical 
concepts, and include calculations that solve for these. They are aimed at determining 
financeability and bankability. The key concepts incorporated into the models provided in 
this toolkit are discussed below. 
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Dl. Principal Analytical Concepts 

Net Present Value (NPV). NPV is a way of expressing the value that an entire strean of cash 
flows over time has in today's pounds or dollars. In the models provided, hTV is applied to 
the stream of annual net cash flows (revenues plus other cash sources less all expenses and 
other cash uses) that a project will generate every year over its full term. The basis of the 
concept is that a pound received today is more valuable than a pound received a year from 
today, or several years from today. The NPV analysis "discounts" the accumulated value of 
the entire cash flow stream and expresses it in today's pounds or dollars. 

The discount rate - the rate at which the annual cash flows are discounted to amve at 
today's value - is critical in the analysis. The higher the discount rate, the higher the 
cash flours will have to be to produce an acceptable NPV result. In most cases, the 
discount rate used is equal to the rate of return required by the investor (the Equity 
Investor's Required Rate of Return). 

The important consideration'is the NPV of the cash flows that go the investor. 
Clearly, a negative NPV indicates that negative cash flows (costs and other cash uses) 
exceed positive cash flows (revenues and other cash sources). A NPV of zero 
indicates that the investor's minimum rate of return has been met; that is, the hTV of 
cash anticipated to be generated by operations - after deductions of costs and the 
repayment of debt, and discounted at the investor's required rate of return - is equal 
to the investor's investment in the project. This computation has the effect of making 
the investor's required rate of return a "cost" that the project must satisfy (the Cost of 
Equity Capital). Positive NPVs will indicate that the rate of return realized is higher 
than the required minimum (and may indicate that the tariffs that customers would 
pay are higher than needed to make the project financeable). 

In the models, NPVs to the investor are calculated from Cash Flows fo Equity, which is the 
cash available to the investor after all cash expenses, including debt service and taxes, are 
paid. See Worksheet 1 of the models. 

A similar related calculation is Cash Flows to Project, which is used to calculate the 
debt service coverage that a project will achieve (see below). 

A related calculation that is sometimes used is the NPV of the project itself, which 
demonstrates that the project, over its life, is expected to be able to generate sufficient 
cash to satisfy both the equity investors and debt providers. The NPV to the project is 
calculated from Cash Flows to Project, and uses the Weighted Average Cost of 
Capital as the discount rate. The N'eigltfedAverage Cost ofCapitol reflects the 'all- 
in" cost of capital to the project based upon the relative proportion of debt to equity, 
and the differing cost of capital rates that each cames. Debt Senice Coverage and 
W R R  (see below) can be used in the place of project NPV analyses. 

Net profit. The net profit to the equity investor is the residual that remains after all other 
claims on revenues (including operating costs, depreciation, interest and taxes) have been met 
and accounting standards have been applied. Thus, all costs, including "noncash costs" such 
as depreciation, are reflected. The calculation is: 
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Revenue from water and wastewater sales: 

minus O&A4 
= EBITDA (earnings before interest, taxes, depreciation and amortization) 
minus Depreciation 
= EBIT (earnings before interest and taxes) 
minus Interest 
- - Earnings before Taxes 
minus Taxes 
= Net Profit 

Net Profit differs from other cash-flow and rate-of-return calculations in that it reflects how 
the investment will be accounted for on the investor's corporate books and records and, 
therefore, reflects accounting principals. Thus, the value of depreciation is accounted for as a 
cost, even though no cash is paid out, as net profit is being calculated. Net Profit is calculated 
as a part of the Profit & Loss ("P&L" Income Statement (Worksheet 6 of the models). 

Internal Rate of Return (IRR or MIRR). IRR measures the investor's return on the equity it 
has invested in a project, and, along with Net Profit, is a method (using percentages rather 
than cash amounts) for calculating the profitability of a project. The investor will determine 
his required rate of return by considering the risk profile of the transaction. This is calculated 
by the investor through assumptions about: a) a risk-free rate of return in his home country; 
b) an equity premium for putting his equity at risk, also in his home counlq; c) a country-risk 
premium, based on his assessment of political and economic risks present in the country of 
the project; and d) a project-risk premium, based upon his assessment of the operating and 
performance risks of the specific project. The more risks that an investor sees that cannot be 
effectively mitigated, the higher his retum requirement will be. 

This requirement may be viewed differently initially than it is over time. While the 
investor will analyze a project in much the same way that a prefeasibility study does 
in order to make his initial investment decision, it will of course work to improve its 
performance year-to-year and, thus, improve its returns over those which were the 
basic threshold for it to invest in the project. An aggressive investor may accept a 
lower initial rate of retum if it is highly confident of its ability to improve its IRR over 
time, for example, through increased operating efficiency; and 

Through a "Yes" or "No" calculation, the models assess whether the projected IRR is 
adequate, by determining whether the available cash flows generate an IRR that is 
equal to or exceeds the assumed investor's rate of return requirements (the "hurdle 
rate"). 

As with NPVs, IRRs are calculated on the basis of Cash Flows to Equity. (See Worksheet 1 
of the models.) Two IRR calculations are provided: IRR and MIRR (ModGed International 
Rate ofReturn). The MIRR presents the rate of return as it is affected by interest that the 
project will earn on cash that it may have on deposit prior to paying out for project costs such 
as O&M or debt service. Both are presented since some individual investors may prefer one 
IRR approach and others may prefer the other. In any case, neither should be below the 
stipulated rate of return requirement. 

IV-8 STRATEGIC FRAMEWORK. GENERAL GUIDELINES. CONTRACTING OPTIONS AND FINANCIAL TOOLS 



Currency exchange. One of the most significant factors that will affect the viability of the 
project is the currency exchange rate. Although not critical for prefeasibility financial 
analyses, a basic understanding of the potential impacts of exchange-rate issues is important 
when structuring private sector participation projects. The risk to a project is that, while key 
aspects such as imported equipment and debt (and perhaps equity) may be denominated in a 
foreign currency (such as U.S. dollars), revenues from the tariffs paid to a project will be 
earned in the local currency (Egyptian pounds). Therefore, a devaluation of pounds compared 
to the foreign currency will affect the long-term viability of a project by reducing the value of 
the revenues generated by the project in comparison with the increased value of foreign 
currency-denominated equipment purchases, debt, and other obligations. 

The risk of devaluation of the pound is best covered by minimizing foreign-currency 
equipment expenditures, debt, and other obligations. Ideally, foreign currency purchases will 
be financed from the project's equity and any foreign currency debt will be repaid by foreign 
currency revenues (if any). 

Debt service: Since a substantial portion of the money for a project financing will come from 
debt, the project will have annual debt-service payment requirements - the payment of 
interest andlor principal back to the lender. For example, if a LE50 million project has a debt- 
to-equity ratio of 60140, the project will carry LE30 million of debt. 

The debt-service schedule is based on assumptions about the loan interest rate, the 
maturity of the loan, and the assumed amortization rate. Annual debt service mill be 
the annual principal payments stipulated in the loan agreement's repayment schedule, 
plus interest at the agreed rate on the outstanding principal balance. 

Bank debt is often serviced by equal period (usually qualterly or semi-annual) 
principal payments and declining interest payments as the outstanding principal is 
paid off, resulting in unequal annual debt service payments. Other lenders may allow 
level-debt service; that is, periodic payments of principal and interest that are the 
same. 

There are other ways to structure debt service, and an experienced analyst can use the 
model to experiment with these (such as: deferred principal; gradually increasing 
principal payments that result in a gradual increase of annual debt service; interm- 
only payments during the first few years). A common approach in prefeasibility 
studies is to assume either level principal or leveldebt service payments. 

In the models, the debt-senice schedule is calculated on Worksheet 4 for up to three 
additional financings per project, based upon assumptions made about interest rate and loan 
term. Only those two assumptions need to be inputted. 

The model calculates level debt-service, resulting in the repayment of a loan based on equal 
combined payments of principal and interest (assuming a fixed interest rate for computation 
purposes) over the term of the debt 

Coverage ratios: Lenders will consider two debt-related ratios: Debt Service Coverage and 
Interest Coverage. Both of these measure the ability of the project to service debt - to make 

w the required payments to the lenders on time and in full. These coverage ratios are calculated 
on the basis of the cash available to service debt after operating costs and taxes are taken into 
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account (Cash Flows to Project). Generally, lenders require a "cushion" of more funds 
available to service debt than is actually needed to make the debt service payments. 
Typically, that cushion is between 30 percent and 50 percent, producing a Debt Service L' 

Coverage of between 1.3 and 1.5 (i.e., there is 30 percent to 50 percent more cash available to 
pay debt than is actually required). Because Interest Coverage excludes principal payments, 
the coverage ratio is higher than that for Debt Service Coverage. Minimum Interest Coverage 
will assure a lender that, even if a project experiences cash flow difficulties at times, there 
will be sufficient cash flow to at least cover interest payments. 

Achieving minimum debt-service coverage is done principally for the benefit of the lenders. 
Generally, however, if debt-service coverage is met because of the net cash flows available, 
this is a good indication that the rate-of-return requirements of the investor will also be met. 

In the models, debt-service coverage is calculated on Worksheet 4. As with IRR and NF'V 
calculations, on worksheet 1 there is a "Yes/Non analysis that demonstrates whether the 
coverages attained meet the minimum coverage requirements. 

Profit &Loss ( P a )  Statement. The P&L Statement summarizes annual results, taking into 
account the consequences of accounting and tax requirements Some costs are "non cash", 
such as depreciation, which under accounting provisions need to be shown as a cost to the 
project, and are also shown under most tax schemes, even though no money is paid out (it 
reflects, in effect, the declining value of an asset over time). The net result shown is the Net 
Profit to the investor. The P&L Statement presents all of the individual major financial 
elements that go into the determination of profit (see Net Profit, above). 

The P&L Statement is on worksheet 6 of the models. The information generated on the 
Statement is used in the calculations for NPVs, IRRs, and Coverage Ratios. 

Pro-Fonna Cash Flow Statement. The Pro-Forma Cash Flow Statement shows cash flow and 
does not deduct non-cash charges such as depreciation, and does not account for taxes. It is a 
relatively simple view of a project, which can be used as follows: If a project shows positive 
cash flows on the Pro-Forma but unacceptable P&L results, this may indicate that there is 
private sector participation potential in the project, but that restructuring needs to be done in 
order to improve P&L performance. 

The Pro-Forma Cash Flow Statement is on Worksheet 6 of the models. 

Terminal Value of the Project. In a typical BOT structure, the project is transferred to the 
government at the end of the contract period free of charge. Thus, the terminal value is zero 
to the equity investors. However, it is possible that the assets still have economic value for 
the government. 

Because there is limited usefulness of the analysis for prefeasibility purposes, Terminal Value 
is not considered on the models. However, it is a factor to consider when structuring private 
sector participation projects. 

D2. Modeling Conclusions 

Financial analyses and modeling will help the analyst reach one of the four following 
conclusions: 

IV-10 STRATEGIC F M E W O R K ,  GENERAL GUIDELINES. CONTRACTING OPTIONS AND FINANCIAL TOOLS 



Economic andjina~rcial attractiveness negative - The project is clearly not viable 
and should be eliminated from further consideration. 

Economic attractiveness negative,fi,rancial attractive~resspositi~~e - The project 
would probably require a degree of governmental financial suppolt (guarantees andlor 
subsidies) that could not be justified by the social or economic value that would result. 

Economic andfinancial attractivenesspositive - The project is attractive to both the 
government and the private sector. Since investors and lenders at this time tend to 
look to govemment financial support for all investment projects, it is likely that even 
a financially attractive project would require a central govemment undertaking that 
contractual payments to the project company will be made. This requirement may 
change over time based on favorable project experience 

Economic attractiveness positive, fi~rancial attractiveness negative - The project can 
properly benefit from government support and creative project structuring. it 
will benefit the country economically, current financial dynamics \vould not amact 
the private sector. For example, it may economically attractive, but its artificially low 
tariffs would discourage private sector participation. With the appropriate government 
support and structuring, it may become financially feasible. 

E. CDPSP Prefeasibility Model 

El. Model Worksheets 

w The CDPSP prefeasibility model consists of a cover sheet (with instructions) and six 
worksheets. Only three of the worksheets provide for inputs by the analyst; the other three 
calculate results based upon the inputs in the three input worksheets: 
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All inputs, costs, revenues, and financial results are in Egyptian pounds, except for financial , 

results such as profit and Pro-Forma pre-tax cash flow, which are expressed in both Egyptian 
pounds and U.S. dollars. LJ 

E2. Model Construction 

Several analytical concepts and assumptions are imbedded in the model provided in this 
Toolkit: 

Results. In the process of calculating individual elements such as capital costs, 
operating costs, annual debt service costs, etcetra., the models solve for the following 
key results: 

financeability - NPV and IRR to investors 
o bankability - interest and debt service coverage ratios 

Development/Expansion. Projects will have a maximum of four development or 
construction stages. The models assume start-up in year two and up to three 
expansions. While such expansions and their associated construction costs are 
provided for, the models will work properly even when no expansions are assumed. 

Financing. The term of the financing for each development stage is 12 years, 
comprised of a two year construction period and a ten year repayment period, with 
level debt-service assumed. An adjustment to worksheet 4 will be required when no 
expansions, and, therefore, no additional financings, are assumed. The instructions 
explain the adjustment. 

Construction Period Economics. The models do not evaluate construction-period 
financial requirements in depth. Under some actual financing scenarios, conshuction 
financing would be provided, and would be "taken out" by permanent financing once 
the project was operational. In other scenarios, permanent financing would be 
arranged at the start, and would include a period covering the construction period 
during which no debt payments would be required. The construction period financing 
would involve ''soft costs" such as banker's fees and would carny interest, which 
would be capitalized (borrowed from the lender). Rather than include a separate 
construction-period analysis, the model assumes an "instant plant" and provides for a 
construction period cost factor (on worksheet 3) that covers construction period 
financing costs. 

O M  Costs. The model assumes no inflationary affects (a real analysis). O&M cost 
increases can be estimated at the times of assumed plant expansion, if expansion is of 
the type which will incur an increase in O&M costs. On the Capital Cost worksheet 3, 
the model also includes a calculation for "working capital" which capitalizes and 
provides cash flow to the contractor to cover the first three months of operating costs 
and interest (on the assumption that there would be a lag in time between the start-up 
of operations and the time at which the contractor would begin receiving revenues, 
either from annual service fee payments from the utility or tariffs paid by customers); 

A margin or profit on O&M is incorporated into the calculation of total O&M costs. 
This has been provided in order to separate out O&M returns from investment returns. \*wJut 
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Generally, a contractor will require a return for taking risks directly associated with 
operations (the O&M margin), as well as a return on its equity. In other instances, 
project development and ownership may be undertaken by an ownership group that 
then hires a contractor to operate the facilities. In this case, the investors will expect to 
earn a return on the equity they invest (IRR) and the operator will expect to earn a 
return (O&M Margin) on its operations and maintenance services (and the risks it 
takes and guarantees it provides regarding O&M to the investors). In this case, the 
operator's return becomes a cost to the project, which the investors must pay along 
with all other costs. The O&M margin (if any) is not reflected or factored in any of 
the equity retum calculations. 

Project Term. The models assume that all projects will have operating terms of 30 
years (including construction and start-up). Longer terms can be accommodated, if 
appropriate for a specific study, by extending the formulas, as provided for in the 
instructions; 

Fixedlnputs: Many inputs and assumptions in the model are fixed, and should not be 
changed. These reflect prevailing industry standards and will be equally applicable to 
all projects in Egypt. These inputs and assumptions include: rate-of-return O R R  
MIRR) requirements; interest- and debt-service coverage requirements; debt-toequity 
ratio; and asset depreciation; and 

Capacity vs. Throughput. The models provide for separate assumptions for the 
capacity of a facility and for the water production or wastewater throughput of the 
facility. Typically, facilities are built with excess capacity in order to be able to accept 
periodic peak flows and to accommodate some degree of population or use groww'th 
without requiring an expansion. Capacity is important in the projection of capital 
costs and future expansion needs. The models base revenue projections on production 
or throughput (i.e., the actual use of the facility). 

The models are color-coded. Inputs, or changes to or extensions of formulas, are to be made 
only in cells indicated in red. The red coding is provided for only model use purposes, not 
presentation, and the models need not be printed in color. 

E3. Summary: Modeling Targets, Results, and Conclusions 

Specifically, the prefeasibility model provides for the following principal targets, results and 
conclusions. 

w 
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Target 

LE 0 or slighlly p n i v e  

Equal to but not more than the return 
stipulated as an assumption 
Equal to but nd less than the covenge 
stipulated as an assumption 
Equal to but not less Umn the avenge  
stipulated as an assumption 

Prevailing industry standards. as 
stipulated as an assumption 

Factor 

NPV 

MlRRllRR 

Debt 'Overage 

Interest Coverage 

O8M Margin 

Importance 
Measures positive cash flows 
(revenues) against negative cash fiM 
(WStS) 

Rate of return to equity investor 

Measures the capability of Ule projed to 
pay debt service on time and in full 
Measures the capability of the projed to 
pay interest on time and in full 
Measures returns to the operator for 
providing 0 8 M  services, taking O8M 
risks and providing O&M guarantees 
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Equity I to be pa~d out to the rnvestor I requ~rements 
Operating Period Total I Totals the annual amounts of net cash I 

Factor 

Net Profit 

After-tax Cash Flow to 
Project 
After-tax Cash Flow to 

I After-Tax Cash Flow to I generated by the proiect during the full I No target I 

Importance 
Measures the profit to the investor, 
based upon accounting principals and 
reflecting income tax impacts 
Measures the amount of cash available 
to service debt 
Measures the amount of cash available 

E4. Improving Financial Performance 

Project (or, to Equity) 

Project Lifecycle Total 
After-Tax Cash Flow to 
Project (or, to Equity) 

There are a number of standard project financing techniques that can be applied to the models 
to improve the financeability and bankability of a project. The choice and mix of these 
techniques will depend on the specifics of the project being studied. 

Target 

No target 

Amount adequate to meet coverage 
requirements 
Amount adequate to meet MIRRIIRR 

Raising Revenues. Raising revenues will increase key factors such as IRR and debt- 
service coverage. However, this may affect customer affordability or willingness to 
Pay. 

'%Id 

. . 
operating term 

. 

Totals the annual amounts of net cash 
generated by the project during its full 
lifecycle; the total is less than the 
operating period total because it factors 
in construction costs 

Decreasing Capital Costs. Decreasing capital costs (by, for example, substituting 
technology or reducing the scale of a project) will reduce the amount of investment 
capital required and, therefore, the cash-flow needs of the project. However, reducing 
the scale of a project may also reduce the customer base, which will lower annual. 
revenues and cash flow. Another technique for reducing the scale of a project, and, as 
a result, its capital costs, is to match facility capacity as closely as is technically 
acceptable with projected production or throughput. 

No target 

Decreasing O&M Costs. Reducing the scale of a project or substituting technology 
may also result in lower O&M costs. However, O&M costs should not be reduced by 
lowering assumptions on critical O&M aspects such as maintenance and annual 
repairs and replacements. This type of assumption may result in higher O&M costs in 
future years, as the consequences of deferred maintenance or repairs are felt. 

Increasing Equity Investment. When the amount of investor equity is increased, the 
amount of debt that is needed is lowered, which in turn reduces annual debt-service 
requirements, increases coverage ratios and increases Net Profits. However, 
increasing investor equity will reduce the IRR, possibly below the required hurdle rate 
(which might, then, require an increase in the revenue assumed). 

Creating Additional Revenues. It may be possible to create additional revenue streams 
for a project, for example, by selling the sludge or effluent from a wastewater 
treatment plant for reuse. 
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Extending Debt Terms. Extending the term of debt will reduce annual debt-senice 
requirements. In no case, however, can the term of a loan exceed the term of the 
service contract between the utility and the project. 

Adjusting Debt Amortization. Different amortization structures are possible. For 
example, the debt service requirements in the early years of a project can be reduced, 
or amortization can be structured to gradually increase annually, which may be a 
feasible approach if it is confidently expected that the customer base and project use 
(and, therefore, tariff revenues) will increase annually. 

Establishing a Reserve. Establishing a reserve fund from cash flows before any 
dividends or case are paid out to the investor will provide a "cushion" for senicing 
debt, in the event that there is a period of cash flow shortfall. However, an increase in 
the tariff to generate cash flow to establish the reserve may be necessar).. 

Assuming a Longer Tax Holiday. E-&an law provides an income tax "holiday" for 
private sector participation infrastructure projects for the fust five years of their 
operation. This reduces cash flow needs in the early years and increases returns to the 
investor. This is assumed in the models. An extended tax holiday woud increase the 
financial attractiveness of the project. 

The application of these types of adjustments to the models can improve the project's 
financial performance. The cumulative effect can be significant. However, at some point 
these types of incremental improvements will not improve the performance of a project that 
has serious financial or stmctural flaws. 

w 
E5. Modeling Caveats 

Models are analytical and decision-making tools. They provide data and projections only. 
They will not make decisions or recommendations. They cannot factor in the professional 
judgments and qualitative assessments that will be made, based upon the data and projections 
resulting from the analyses. And, of course, they are only as reliable as are the assumptions 
and inputs made. 

Prefeasibility analyses can provide reasonably accurate projections of what can be expected 
in a project. However, the reality of the project will not be known until formal bids are 
received. Thus, differences between what prefeasibility study results and what actual bids 
provide for should be expected. An interesting test is to determine the divergence benveen 
study results and actual bids, and then determine the causes of such divergence. Depending 
on the causes, it may open some bid particulars to question or renegotiation. 

E6. Modeling Variations 

The model provided in this Toolkit is intended to illustrate how the various fmancial and 
feasibility principles discussed in this section are applied when a feasibility analysis is 
performed. The model is academic and designed more as a training tool for learning the 
basics of project analysis and financing than for application to an actual project that is 
proposed by a utility. While the model can present a fairly representative picture of a project, 
it must be amended or adjusted to the particular characteristics of an actual project before it 

W can be applied to a specific prefeasibility study. 
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As discussed in Section I11 of this Volume of the Toolkit, there are five fundamental types of 
private sector participation project approaches that are applicable to the Egyptian 
wateriwastewater sector: semice contracts; management contracts; leases; BOT and variants; LJ' 

and, concessions. The model discussed in this section is designed specifically for BOT 
projects, but can be adapted easily for use in other project types requiring private sector 
investment, such as concessions. The model can also be adapted easily for lease transactions. 
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ANNEX A - SECTION IV 

Financial Analysis Tools and Credit Enhancements 

A. Financial Analysis Tools 

Financial analysis tools are both qualitative and quantitative. 

Oualitatively, an important step is to lay out all the components necessary for a successful - 
project, including, but not limited to: market for products or services, finance, construction, 
operation, and distribution, as well as environmental acceptability; and to evaluate whether or 
not each is analyzed and addressed satisfactorily to make the level of risk acceptable for 
investors and lenders. Some of the many factors having an impact on any private or PSP 
project include: 

Al. Market for Products or  Services 

The market for the project's products or senices must be well-documented, or guaranteed by 
a credit-worthy entity through a "take-or-pay" contract or similar arrangement. The presence 
of the "market," and its readiness to acquire the product or service at a price which enables 
the project to satisfy its financial obligations is the most critical element in assessing the risk 
of a project. 

A2. Finance 

Is debt available in this particular market in amounts, currencies, and maturities, and at rates, 
which will enable the project to be constructed, and operate successfully? Maturities must be 
long enough to enable the project to repay the loans in a period reasonable for its particular 
industry. Is equity finance available - will enough cash flow be generated not only to pay off 
the debt, but also to provide a satisfactory return to equity investors? 

A3. Construction 

Construction risk is critical. A project which is not completed on schedule and within budget, 
and does not operate according to specifications, is unlikely to be successful. It is important 
that only experienced, reputable construction firms are used, and that construction contracts 
require them to complete the project on time, "on budget", and on-specification. Construction 
contracts usually require outside bonding or guarantees to ensure compliance. 

A4. Operation 

This factor covers numerous areas. Is proposed management capable? Are the processes 
proposed proven and appropriate? Are raw materials available and can they be transported to 
the site at reasonable cost and on a timely basis? Is power reliable and available at reasonable 
prices? Is there skilled labor? 

A5. Distribution 

Can the project's product or service be delivered to its customers reliably and at reasonable 
cost? 
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A6. Environmental 

Does the project have an unacceptable environmental impact? Unfavorable environmental W 
impacts are not confined to standard measures of degradation, but also include factors such as 
high noise levels in residential areas. 

The major areas for risk examination are many, and include broad categories not mentioned 
above. There are also sub-components of those mentioned above, which should be identified 
and examined. The risks are set out and evaluated in a pre-feasibility study, or other financial 
analysis. 

Aspects of project development and operation which show unacceptable levels of risk need 
that risk to be mitigated if the project is to proceed. Risk mitigation is frequently contractual, 
in the form of an undertaking from a strong party able to deal with the risk (see Credit 
Enhancements, below). 

A commonly used method for quantitative analysis is financial statement ratio analysis. 
Financial statement ratio analysis is both vertical and horizontal, and is performed on 
historical financial statements, as well as financial projections. Ratio analysis seldom answers 
all the questions. It is a tool that enables the analyst to ask the right questions, by pointing out 
variations, the cause of which the analyst needs to find out. 

Vertical analysis entails looking at a company's statements, and comparing its income 
statement and balance sheet structure with similar companies in its industry. If there are 
differences, the analyst finds out why. "If companies in this industry usually have a current 
ratio of 2:1, why does this company have a current ratio of 5: I?' The examination requires 
looking at the components of the ratio, and asking questions about them. 

Horizontal analysis involves looking at one company over a number of years, and 
questioning any changes. "Why did electricity costs go up so much last year?" 

There are many different balance sheet, profitability and efficiency ratios which are 
frequently used. Two of them are the Interest Coverage Ratio and Debt-Service Coverage 
Ratios discussed in the Guidelines for Financial Analysis and Modeling. Broadly speaking, 
financial ratios address: 

Balance sheet soundness 
Profitability 
Efficient employment of assets 

A7. Balance Sheet Ratios 

Balance sheet ratios address liquidity and leverage. The most commonly used liquidity ratio 
is the Current Ratio. 

Current Ratio = Current AssetsICurrent Liabilities 

The Current Ratio is an indication of whether the company's current assets, those scheduled 
to be converted to cash within one year, will be sufficient to satisfy its liabilities due within 
one year. Current assets include, among others, cash and receivables. It is important when 
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evaluating the Current Ratio to examine the quality of the receivables - the likelihood of their 

w being converted to cash. If the assets are good quality, the higher the Current Ratio the be= 
indicating higher liquidity. 

Leverage is a measure of whether or not the company has too much debt - in other words: 
whether it should be financed with a higher proportion of equity. The amount of debt that is 
appropriate varies between industries and between companies, and depends on the risk 
inherent in a company's cash flow. Measures of leverage would be used in conjunction with 
the Interest Coverage and Debt Service Coverage Ratios. 

Leverage can be computed in different ways; a common leverage ratio is Total LiabilitiesMet 
Worth. Net Worth is the total of shareholders' equity. Net Worth always equals Total Assets 
- Total Liabilities. 

Leverage Ratio = Total LiabilitiesMet Worth. 

The lower the Leverage Ratio the better, indicating a higher degree of stability due to a 
higher proportion of equity in a company's financing structure. 

A8. Profitability Ratios 

Profitability ratios usually measure "profitability" against Revenue, and can be used to 
measure any definition of profit (for example: EBITDA, EBIT, or Net Profit). Analysts 
usually examine all levels of profitability, but the most commonly referred to measure is the 
Net Profit Margin. 

0 Net Profit Margin = Net ProfitIRevenue. 

A9. Efficiency Ratios 

Efficiency ratios look at how efficiently a company's assets are being used to generate 
revenues or profits. They are often called "Turnover Ratios." They can be used to evaluate 
the efficient use of any asset category; for example: accounts receivable, current assets, &xed 
assets, or total assets. A commonly used efficiency ratio is the Asset Turnover Ratio. 

Asset Turnover Ratio = Revenuenotal Assets. 

The higher the figure the better. If the figure is higher, the amount of assets is generating a 
higher revenue volume, and therefore is being used more efficiently. 

B. Credit Enhancements 

Credit enhancements mitigate risk, and serve to make a project more acceptable to lenders. 
Credit enhancements may be seen for descriplivepurposes as structural or contractual, 
although in actual financings credit enhancements generally combine both characteristics. 

B1. Structural 

Structural credit enhancements include changing the financing structure to make it more 

'9ur' stable. One common method is to add subordinated debt to the financing mix. From a senior 
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bank lenders' point-of-view, this has the effect of adding near equity, since the senior bank 
debt has the right to be repaid before the subordinated debt. W' 

Another structural credit enhancement would be to add an additional source of income, to 
shore up shortfalls in the revenue projections of the company, or in the "certainty" of its 
revenue projections. For a PSP project, such a source of additional income could be revenue 
from outside the project area, or a mechanism for providing a subsidy. 

Similarly, adding non-project collateral would also be credit enhancement. For example, 
lenders could be given a security interest in assets not directly connected to the project; this 
would increase the value of their security when compared to the amount of the loan. This is 
common practice in the private sector: an entrepreneur might be asked to put a lien on his 
house, as additional collateral for a business loan. Similarly, a ship-owner, wishing to borrow 
to finance a new ship, might add a mortgage on another ship to his bank's security package. 

82. Contractual 

There are many different contractual credit enhancements. Four of the most common are 
"take-or-pay" contracts, guarantees, mortgages and assignments. 

"Take-or-pay " contracts are undertakings made in favor of a project that the party making 
the undertaking will purchase an agreed volume or value of products or services, provided 
that they are made available for purchase. This commits the undertaker to make the purchase, 
even if, ultimately, it does not need the product or services. 

Guarantees, in broad terms, are commitments from a party to perform an action if the entity 
contractually obligated to perform the action fails to perform. Two types of guarantees 
common in project financing are guarantees of performance and guarantees of debt 
repayment. 

A guarantee of performance is an undertaking that, if one party does not perform a 
contractual action, the guarantor will perform the action, or pay a monetary amount to 
compensate the beneficiary of the guarantee. Included in this category are the usual bonds 
supporting a construction project, as well as guarantees that payments due under a project 
"take or pay" contract will be made. 

A guarantee of repayment is a guarantee in favor of a lender that the guarantor will repay a 
loan in full if the borrower fails to do so. 

Mortgages give the beneficiary a security interest in an asset. The asset can be immoveable, 
or moveable. 

Assignments give the beneficiary a security interest in a contract's rights. Therefore, if a party 
is assigned a contract, the assignee has the right to take over the contract, or receive the 
proceeds of the contract (depending on the terms of the assignment). 

A combination of mortgages and assignments may give lenders the right virtually to take over 
a borrower if the borrower fails to perform under its loan and security documents. 
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SECTION V 

W 
Procurement Guidelines 

Important Note on Procurement Guidelines 

The Procurement Guidel~nes ("Guidelines? incorporate international standards and best prackes. To some 
extent, certain provis~ons of the Guidelines differ from Esv~tian law and oractice. This Note idenMes OKLW -. . 
differences. 

The editors have leff the Guidelines intact so fhat they may provide a guide Lo the GOE should it decide to a m n d  
the Egyptian law and regulations on such guidelines to fully comply with intemationalstandards and best 
practices. 

Users of the Guidelines are advised to amend or delete provisions that differ from Egyptian law and subsMute 
provisions that are consistent therewith. 

General Comment 
Tendering and Tendering Procedure: Tendering and tendering pmcedures for mncessiw, management 
contracts and olher types of major contracts are governed by Law 8911998 (Tenders Law) and rts 
which are found in Ministerial Decree 136711998 (Executive Statutes). 

Spec.fic Comments 
Section I: Competitive Bid&g: This section describes two types of bidding: nationaVlocal wrnpetitive bidding and 
international competitive bidding. However, the Tenders Law and Ex-tive Statutes (regulatiom) desuibe six 
(6) types of tendenng: 

1. General (open to national and international bidders) 

2. Limited (open to specific local andlor international suppliers, contractors. consultants. techni&ns and 
experts) 

3. Local (open to companies operating in the location where works not in excess of LE 200.000 in value are to 
be implemented) 

w 4. General Negotiation 

5. Lirnifed Negotiation 

6. Direct Contracting 

Ps to national competitive bidd:ng. the bid documents and other tendering materials should include the locality 
and value limits of local tendenng and describe lhe other types of bidding swdied in the Tenders Law and . . 
Executive Statutes (regulations).. 

Note: Tendering and contracting procedures are governed by Law 8911998 (Tenders) and Ministerial L%ae 
1367/1998 (Execulrve Statutes for Law 89/1998). This document. Procurement GuIdel~nes. describes 
procurement procedures conforming to international best practices. Where such practices differ from mose 
specsed in the Law and Decree, the latter should be used. 

A. Competitive Bidding: NationallLocal vs. International Competitive Bidding 

Designing a competitive bidding process - and getting the best possible result - is easiest 
when the product or service required is a fairly standard one and the technical outputs can be 
defined with reasonable certainty in the bidding documents. These conditions often do not 
apply in the water and wastewater sector, especially for network concessions. Therefore, it is 
important to use accurate information in the design process and provide it to potential bidders 
in the bidding process. 

A competitive bidding process generally has the following parts: 

Public notification of the Government's intention to seek a private partner for the 
provision of water and wastewater services, including prequalification or a request 
for letter of interest from private companies 
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Distribution of bid documents and draft contracts to potential bidders - 

A formal process for screening potential bidders and finalizing a list of qualified 
Li 

bidders 

A formal public process for presenting proposals, evaluating them and selecting a 
winner 

Competitive bidding can be done among locallnational Egyptian entities or among interested 
international companies. 

National Competitive Bidding (NCB). This is the competitive bidding procedure normally 
used for public procurement in Egypt and may be the most efficient and economical way to 
procure goods, services or works, which by their nature or scope are unlikely to attract 
foreign competition. 

In this case, foreign bidders are not expected to be interested because: the contract values are 
small; works are scattered geographically or spread over time; works are labor-intensive; 
andlor the goods or works are available locally at prices below those in the international 
market. NCB procedures may also be used where the advantages of international competitive 
bidding (ICB) are clearly outweighed by the associated administrative delays or costs. 

Other reasons for using NCB include: 

Domestic production or construction facilities are available at reasonable cost, 
efficient and can be delivered promptly b*. 

The government has specifically requested the adoption of local competitive 
bidding 

NCB shall not preclude participation by foreign bidders 

Publication of a general procurement notice in international journals is not necessary for 
NCB and advertising may be limited to the Egyptian press or official gazette. Foreign firms 
who wish to participate may do so provided the terms are acceptable to them (e.g., bid 
documents are in Arabic). 

For ICB, the objective is to provide a wide range of choices in selecting the best bid from 
competing supplierslcontractors and give all prospective bidders from eligible source 
countries adequate, fair and equal opportunity to bid on the goods, services and works which 
are being procured. Whenever procurement is being done under multilateral development 
bank loans, certain requirements are put in place for ICB. In this case, the GOE, as the 
borrower, must observe certain guidelines in preparing bid and contract documents and 
follow certain procedures in advertising bid invitations and accepting, opening and evaluating 
bids. In addition, draft bid documents, bid evaluation reports and proposed awards of contract 
are subject to prior review and approval by the lender according to its stipulated guidelines. 
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B. Prequalification 

'eci After selecting an approach to tendering, bidders may be asked to prequalify. One way of 
ensuring this is through the process of prequalification, beginning with a request for Letter of 
Interest (LOI) or a more formal application for prequalification. One method of requesting 
LOIS is by placing advertisements in appropriate trade journals or other publications. Such 
advertisements should describe the potential investment opporhmity and invite potential 
bidders to make themselves known, with evidence of their suitability by a certain date. When 
applications for prequalification are used, the application package is sent to potential &dders, 
who then complete the application with the required information and submit it using the 
predefined format or forms included in the application package. 

Prequalification is usually necessary for large or complex contracts for services or woks (for 
example, a lease, concession or BOT), or in any other circumstances in which the high costs 
of preparing detailed bids could discourage competition, such as custom-designed equipmenf 
industrial plants, specialized services and contracts to be let under turnkey, design-and-build 
or management contracting. Prequalification may also be useful to determine eligibility for 
preference for domestic contractors where this is allowed. 

Given the complexity of privately financed infrastructure projects, the contracling authority 
may wish to limit the number of bidders fiom whom proposals will subsequently be 
requested to just those whose qualifications satisfy certain criteria. 

In traditional government procurements, the preselection proceedings may consist of the 
verification of certain formal requirements, such as adequate proof of technical capability or 

w prior experience in the type of procurement, so that all bidders who meet the preselection 
criteria are automatically admitted to the tendering phase. The preselection proceedings for 
privatelyfinanced water and wastewater projects &ay involve elements of &aluation&d 
selection. This may be the case, for example, where the contracting authority establishes a 
ranking of preselected bidders. 

Bidders should be required to demonstrate that they possess the professional and technical 
qualifications; financial and human resources; equipment and other physical facilities; and 
the managerial capacity, reliability and experience necessary to carry out the project. 

Additional criteria include: 

Ability to manage the financial aspects of the project 

Previous experience in operating water and wastewater infrastructure or in 
providing services under regulatory oversight - e.g., quality indicators of their 
past performance and size and type of their previous projects 

Level of experience of the key personnel to be engaged in the project 

Sufficient organizational ability, including minimum levels of construction, 
operation and maintenance equipment 

Ability to sustain financing requirements for the engineering, construction and 
operational phases of the project - e.g., by evidence of the bidder's ability to 
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provide adequate equity to the project and sufficient evidence from reputable 
banks attesting the bidder's good financial standing L+ 
Qualification requirements that should cover all phases of an infrastructure 
project, including financing, management, engineering, construction and operation 
and maintenance, where appropriate 

The bidders should also be required to demonstrate that they meet such other qualification 
criteria as would typically apply under the general procurement laws of Egypt. 

By evaluating the information supplied and applying a minimum standard to all respondents, 
officials will amve at a list ofbidders who qualify for consideration in the next stage of the 
process. Short-listing is the process of reducing the number of companies to be invited to 
submit formal bids, possibly after further data-gathering. If no short-listing takes place, all 
respondents are free to submit a final bid. 

Short lists usually range from three to seven companies, with most short lists consisting of 
four or five companies. As a general rule, the approach adopted to determining the short list 
should reflect the size and level of the transaction. Typically, it will be sufficient to evaluate 
those who express interest on the basis of their written submissions. Alternatively, informal 
screening by telephone might offer a quicker way to identify potential companies to include 
on the short list, especially for small contracts. If appropriate, government officials could 
meet with potential bidders. This will provide an opportunity to assess whether bidders 
should be short-listed and for those bidders to acquire information about whether they ought L u r i  
to invest the time and effort in preparing a bid. 

D. Single-stage Bidding 

Following the selection of eligible bidders, it is advisable for the contracting authority to 
review its original feasibility study and the definition of the output and performance 
requirements and consider whether a revision of those requirements is needed in light of the 
information obtained during the preselection proceedings. At this stage, the contracting 
authority should already have determined whether a single-stage or a two-stage procedure 
will be used to request proposals. 

The decision between having a single- or a two-stage procedure for requesting proposals will 
depend on the nature of the contract, how precisely the technical requirements can be defined, 
and whether output results (or performance indicators) are used for selection of the contractor 
or concessionaire. If it is deemed both feasible and desirable for the contracting authority to 
formulate performance indicators or project specifications to the necessary degree of 
precision or finality, the selection process may be structured as a single-stage procedure. In 
that case, after having concluded the preselection of bidders, the contracting authority would 
proceed directly to issuing a final request for proposals. 

E. Two-stage Bidding 

For major contracts, the detailed design and engineering of the goods, services and works to 
be provided, including the preparation of technical specifications and other bid documents, 
normally precede the invitation to bid. However, in the case ofturnkey contracts or contracts 

kid 

V d  STRATEGIC FRAMEWORK. GENERAL GUIDELINES, CONTRACTING OPTIONS. AND FINANCIAL TOOLS 



for large, complex plants or works or services of a special nature, it may be undesirable or 
impractical to prepare complete technical specifications and performance targets in advance. 
In such a case, a two-stage bidding procedure may be used. 

For that purpose, the contracting authority may wish to divide the selection proceedings into 
two stages and allow a certain degree of flexibility for discussion with bidders 

The first stage is the initial request for proposals, wherein a draft bid package and draft 
contract are sent to bidders. Only a technical proposal is submitted at this stage, and it nrould 
typically consist of solutions on the basis of a conceptual design or performance indicators 
without indication of financial elements, such as the expected price or level of remuneration. 
The purpose of this initial stage is to enable the contracting authority to formulate its 
requirements in a manner that enables a final competition to be carried out on the basis of a 
single set of parameters. Put simply, this is an opportunity to ensure that in the final 
evaluation, the contracting authority is able to compare "apples to apples" rather than "apples 
to oranges." 

Typically, during the first stage, bidders are also invited to submit comments on (or ''mark 
up") a draft version of the contract. These mark-ups are then submitted to the contracting 
authority, which can either reject them or accept them, in which case they are incorporated 
into the a new draft contract. The new contract, along with a final copy of the bid documents 
(reflecting the contracting authority's final requirements, terms and performance indicators), 
is then sent to bidders, who must respond with a second-stage technical bid and a price bid. 

In the second stage, technical bids are opened first and reviewed to determine re~ponsi\~eness 
to the specifications and whether modifications are necessary. At this point, bidders are 
ranked' and after the technical review has been completed, the price envelopes are then 
opened for purposes of price comparison. When technical modifications are required in any 
or some bids and consequent price adjustments are necessary, the accompanying price bids 
shall be returned unopened to concerned bidders and resubmitted within a specified period. 

The contracting authority should be allowed to delete or modify any aspect of the technical or 
quality characteristics of the project originally set forth in the request for proposals and any 
criteria originally set forth in those documents for evaluating and comparing bids. 

Bidders not wishing to submit a final bid should be allowed to withdraw from the selection 
proceedings without forfeiting any security that they may have been required to provide. 

Suggested Procurement Methods for Types of PSP Options 

' Ranking can be carried out in two ways. (1) Porsfii l:  using the passifail approach bidders %ho meet c m i n  lhrejhold 
criteria receive a passing score; or (2) Numerical Score: usins numerical scoring. technical bids are aaluated according lo 
predefined evaluation criteria and assigned a numerical score (typically benveen I and 100). Biddas failing to achieve the 
minimum required technical score (usually 70), fail the technical evaluation and their financial bids are n u d  lo litem 
unopened. 
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Select approach to tendering Define work program: design budget 
I estimate: identify sources of funding 

Timeline for Tendering a Contract 

Alert potential bidders 

Draft information memorandum 

Request for prequalification 

Prequalification of bidders 

Short-listing of bidders 

Establish data rooms 

Finalize request for bid documents 

Request for proposals (bids) 

Evaluation of bids 

Select winnerhegotiate final contract 

T Award contract 
Source: PPlAF Toolkit 2001. 

Timellne of Tasks for Key Players 

Project Manager Project TeamlSteering Committee 
(from government andlor donor) (from government andlor donor) 

Draft terms of reference 
t 

W 

1 
Short-IIS~ advisors I 1 

Establish evaluafion committee 

1 Finalize RFPs (including TORS) 

Solicit bids 

+ 
Inform unsuccessful bidders 

Evaluate bids 

Negotiate contract I 
Source: PPlAF Toolkit 2001. J 
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Summary Chart 

I Procurement Method I When It Is Used I 

Short-l~sting the nexi stage of the process. Shorl-listing is lhe process of trimming the n u m b  of 
companies to be inv~led to submit formal b~ds, pmsibly after further data gathering. 
As a general rule. the approach adopted to determining the shoR Lst ought to 

Nationalflocal 
competaive bidding 

International 
competitive bidding 

: reflect-the size and level of ihe transaction. 
If it is deemed both feasible and desirable for the contracting auVlority to formulate 

Single-stage bidding perfomance indicators or project specifications to the necessary degree of 
orecision or finalilv. the seleclion orocess mav be structured as a siwlestaqe 

NCB is the competitive bidding procedure normally used for public procurement in 
Egypt and may be the most efficient and ewnomical way of procuring goods, 
services or works, which, by their nature or scope, are unlikely to atbad foreign 
competition. In this case, foreign bidders are not expeded to be interested 
because: ( I )  the contract values are small: (2) works are scattered geographically 
or spread over time; (3) works are lab-intensive: andlor (4) the gmds or works 
are available locally at prices below the international market 
The objective is to provide a wide range of choices in selecting the best bid from 
competing supplierslcontractors and to give to all prospective bidders from elgitde 
source countries adequate. fair and equal opportunity to bid on goods, services 
and works, which are being procured. 
Prequalification is usually necessary for lage or complex projects or vmks or in 
circumstances in which the high costs of preparing detailed bids m M  discourage 

brocedure. h that'&e, afler having mndudeb lhe preselectian of b&ers, the 
contracting atlthorily would pmceed directly to issu:ng a final request for propcsals. 

Prequalification I competition, such as customdesigned equipment, indusbial plants. specialhed 
services and contracts to be let under turnkey, and design-and-build or 
management contracts. Prequalification may also be useful to determine d ig ib i l i  
for preference for domestic contractors where this is allowed. I 
By evaluating the information supplied and applying a minimum standard to all 
respondents, officials will arrive at a list of bidders who qualify for mnsideralkm in 

Two-stage bidding 

In the case of turnkey contracts or contracts for lage complex plants. setvices or 
works of a special nature, R may be undesirable or impractical to prepare conwiete 
technical or performance speufications in advance. In such oses. a two-stage 
bidding procedure may be wed. For that puurpcae, the mtracbng authority m y  
wish lo divide the selection proceedings into hvo stages and allow a certain degree 
of flexibility for discussion with bidden. 
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SELECTED ACRONYMS, ABBREVIATIONS, AND DEFINITIONS 

Acronyms and Abbreviations 

BOQ 

CDPSP 

FIDIC 

GCOC 

GITA 

GOE 

ICB 

IF 

IFB 

IFP 

ITB 

Bill of Quantities 

Central Department for Private-Sector Projects 

Federation Internationale des Ingenieurs-Conseils; an 
association based in Switzerland that produces GCOCs for 
different classes of projects 

General Conditions of Contract 

General Instructions to Applicants, in the SPD 

Government of Egypt 

International Competitive Bidding 

Information Forms 

Invitation for Bids 

Invitation for Pre-qualification 

Instructions to Bidders 

JV Joint Venture 

JVA Joint Venture Agreement 

LIRR-I1 Legal, Institutional and Regulatory Reform Project, Phase I1 

MHUUC Ministry of Housing, Utilities and Urban Communities 

NCB National Competitive Bidding 

PITA Particular Instructions to Applicants, in the SPD 

PSP 
SBD 
SPD 
USAID 
US 

Private-Sector Participation 
Standard Bidding Document 
Standard Prequalification Document 
United States Agency for International Development 
United States 

Definitions 

Construction Manager A consultant, acting as agent of the Employer, engaged to 
coordinate and monitor the timing of preparation, bidding award 
and execution of a number of different contracts comprising a 
project, but does not take on the responsibility for price, quality 
or performance of those contracts. 

Contractor The legal entity that is party to and perfoms a PSP contracf the 
other party to the contract being the "Employer." 

Employer One of the two parties to a PSP contract, the other party being 

W 
the "Employer." 
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General Contractor A firm, acting as a "Contractor," that does not usually perform 
contract constriction work directly, but manages the work of 
other (sub) contractors, while bearing full responsibility and risk 
for price, quality and timely performance of the contract. 

Joint Venture An ad hoc association of firms that pool their resources and 
skills to undertake a large or complex PSP contract in the role 
of "Contractor," with all firms (partners in the JV) being legally 
liable, jointly and severally, for the execution of the contract in 
the event of a partner's withdrawal. 

Nominated Subcontractor A specialist enterprise selected and approved by the Employer 
to provide a pre-specified item in the BOQ and nominated as 
subcontractor to the Contractor for such purpose. (For a more 
comprehensive definition, see Sub-clauses 59.1 and 59.2 of the 
GCOC FIDIC 1987192.) 

Post-qualification An assessment made by the Employer after the evaluation of 
bids and immediately prior to award of contract to ensure that 
the lowest-evaluated, responsive, eligible bidder is qualified to 
perform the contract in accordance with previously specified 
qualification requirements. 

Pre-qualification An assessment made by the Employer of the appropriate level 
of experience and capacity of firms expressing interest in 
undertaking a particular contract, before inviting them to bid. 

Prime Contractor A firm that performs a substantial part of a PSP contract itself 
and the balance, if any, by subcontractors, while bearing full 
responsibility for the whole contract. 

Provisional Sum A sum included provisionally in the BOQ of a contract, 
normally for a specialized part of the Services or for 
contingencies, which sum shall be used only on the instructions 
of the Employer for payments to the contractor and/or to 
nominated subcontractors. 

Services 

Turnover 

Writing 

The total work involvement in a PSP contract, including the 
management and supervision services, "permanent" works or 
finished product as specified, and the "temporary" works 
required by the Contractor for the execution of the contract. 

The gross earnings of a firm (in this context, a Contractor), 
defined as revenue from water sales (and/or treated wastewater), 
normally expressed on an annual basis, and excluding income 
from other sources. 

For the purpose of this document, any authenticated 
handwritten, typed or printed communication, including telex, 
cable, electronic mail and facsimile transmission, with proof of 
receipt when requested by the sender. 
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SECTION I 

Standard Prequalification Document 

Important Note on Standard Prequalification Document 

The Standard Prequalification Document (SPD) incorporates lnternatronal standards and best praclices. To sw 
extent, certatn pmvrs~ons of the document differ from Egyptian law andpractice. This note identifies those 

~ ~ 

differences. 

The editors have leff the document intact so that it may provide a guide to the Governmenl of Egypt (GOE) 
should it decide to amend the Egyptian law and regulations on such documents to fully comply with intematibnal 
standards and best practices. 

Users of the document are advised to amend or delete provisions that d i e r  fmm Egyptian law and substifule 
provisions that are consistent therewith. 

General Comment 

Tendering and tendering procedure: Tendering and tendering procedures for concessions. mawement 
contractsand other iyp&of major contracts a;e governed b; Law 8911998 (Tenderr Law) and Gregulabbns. 
which are found in Ministerial Deuee 136711998 (Executive Statutes). 

Specific Comments 

General Instructions to Applicants: Article 2 "Fraud and Corruption"- h i d e  24 of the Tenders Law provides that 
a contract awarded pursuant to the Tenders Law may be cancelled for fraud or mrmption. 

General Instructions to Applicants: Article 6 'Domestic Pnke Preferencea- Article 16 of the Tenden Law 
for a statutory 15 percent domestic preference in respect of the supply of locally manufactured goods. Swvic&s 
and contracting works. 

&#' A. Introduction 

In June 1998, the GOE undertook an ambitious pro,- to reform Egypt's water supply and 
wastewater sector and introduce private-sector participation (PSP). Procurement of PSP 
projects supported by LIRR-I1 is camed out in accordance with policies and procedures laid 
down in this Toolkit. 

The Standard Prequalification Document (SPD) in this publication has been prepared for use 
by utility managers and others involved in planning and implementing procurements of PSP 
projects, primarily through International Competitive Bidding (ICB). However, the same 
principles may also be applied if prequalification is needed under National Competitive 
Bidding (NCB). The procedures presented are based on the requirements of the GOE, 
Egyptian law and best international practices. 

When ICB is the appropriate method for procurement, the use of the SBDs contained in rhe 
Toolkit is recommended. For large projects (customarily regarded as more than USSlO 
million equivalent) or complex projects (such as leases, concessions and build-operate- 
transfers (BOTs) and their variants), prequalification is usually necessary. Accordingly, the 
SPD for the procurement of PSP has been prepared on the basis that prequalification, in 
accordance with this document, will have taken place prior to bidding. 

At the end of this document are two explanatory Annexes, A and B. Annex A, Why 
Prequalification?, explains the reasons for following this procedure, and discusses the 

w advantages and disadvantages of Prequalification. Annex B, Guidance Notes for Users, 
explains the rationale for certain clauses and provides guidance to utility managers and their 
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consultants in preparing a particular prequalification questionnaire and evaluating the 
submissions of applicants. 

A Prequalification Evaluation Summary included in Annex C should be completed by the 
utility managers or their consultants and submitted to the Central Department for Private 
Sector Participation (CDPSP) for review prior to notification of applicants. 

Users of the SPD are encouraged to furnish their comments or questions on this document to 
the CDPSP 

B. How to Use This Book 

This SPD is intended primarily for use by utility managers (normally the "Employer") in 
prequalifying applicants who express an interest in bidding on PSP contracts under ICB 
procedures. It includes: formats for the Invitation for Prequalification (IFP); General 
Instructions to Applicants (GITA); Particular Instructions to Applicants (PITA); a 
standardized Letter of Application; and a set of Information Forms (IF) for applicants to 
complete. 

The annexed Guidance Notes for Users provides assistance in preparing Prequalification 
questionnaires and evaluating applications. When using the SPD the following directions 
should be observed: 

No changes should be made to the wording of the GITA; provisions related to a 
particular contract or contracts should be stated in the PITA, 

The attached IFs may require minor adaptation to suit the individual requirements 
of particular contracts; 

In the SPD, all bold, italicized text within brackets ("[I") is not part of the model 
SPD; the bold, italicized, bracketed text contains guidance and instructions for the 
agency preparing and issuing the document and should not be incorporated in the 
final customized version; and 

At the discretion of the Employer, the annexes to this SPD may be incorporated in 
the final document to provide an element of transparency to applicants regarding 
the preparation of the prequalification criteria and the evaluation of submissions 
by the Employer. 

C. Notes on Invitation for Prequalification (IFP) 

Notification and advertising of the IFP shall follow the sample format indicated on page 1-5 
and shall be issued as: 

An advertisement in at least one newspaper of general circulation in Egypt and in 
the official journal or gazette; 

An advertisement in the form of a Specific Procurement Notice (SPN) in the 
United Nations (UN) publication Development Business, if the expected value of 
the contract is large (i.e., more than US$lO million equivalent); 

1-2 MODEL PROCUREMENT DOCUMENTS 
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For complex and highly specialized projects, an advertisement in Developnrenr 
Business andlor in well-known technical magazines, newspapers and trade 
publications of wide international circulation; 

A transmission to all interested bidders who, following the publication of the 
General Procurement Notice (GPN), have expressed interest in prequalifying for 
the Services for which the invitation is issued; and 

Optionally, a notice to embassies and trade representatives of countries in E-wpt, 
with likely potential bidders. 

The IFP provides information that enables potential bidders to decide whether to participate. 
Apart from the essential items listed in the SPD, the IFP shall also indicate any important or 
specialized Prequalification criteria or minimum requirements. 

The following are specific guidance notes for preparingthe IFP. The wording in italic below 
appears in the sample Specific Procurement Notice on page 1-5. 

The brief description of Services to bepromred should include: an overview of 
scope of work; the location of project; and all other information necessary to 
enable potential bidders to decide whether or not to respond to the invitation. 
Bidding documents may require bidders to have specialized experience or 
capabilities, and such requirements should also be included in this para-mpph; 

The non-refundable fee should be nominal and cover minor expenses, such as 
printing, mailing and shipping costs; 

The method ofpayment should be clearing stated, such as cashier's check, direct 
deposit to specified account, etcetera; 

The delive~procedure is airmail for overseas delivery and surface mail or courier 
for local delivery. If urgency dictates, courier services may be required for 
overseas delivery; 

Note that the office for "bid opening" may not necessarily be the same as that for 
"inspection or issuance of documents" or '%id submission." If they differ, each 
address must appear at the end of the notice and be numbered, as, for example, 
(I), (2), and (3). The text in the paragraph would then refer to address (I), (2), et 
cetera Only one ofice and its address may be specified for submission, and it 
should be near the place where bids will be opened; and 

Note that the time allowed for preparation of the Prequalification submission 
should be sufficient for applicants to gather all the information required, but in 
any case not less than six weeks after the date the documents are available or the 
last date of the advertisement, whichever is later. This period may be longer for 
very large projects, for which more time may be needed for the formation of Joint 
Ventures (JV) and the assembly of the necessary resources. 

'*ur/ Upon completion of an IFP for publication in Developn~ent Business, the Employer should 
forward it to the CDPSP for review and subsequent submission to Developn~e~~t Busir~ers for 
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publication. Development Business is published in paper form twice monthly and is 
continuously updated on its Internet web site at http:llwww.devbusiness.com. 

The IFP, after preparation for a particular contract, shall be incorporated into the 
Prequalification document, as pages 1 and 2. 
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D. Model Specific Procurement Notice 

Specific Procurement Notice 
Invitation for Prequalification 

Arab Republic of Egvpt 
Brief Description of Senices 

This Invitation for Prequalification follows the general procurement notice for this project 
that appeared in Development Business No. [number] of [date]. 

The Government of Egypt (GOE) is engaged in the process of reforming Egypt's water 
supply and wastewater sector, and the goal of this sector-reform propam is to increase the 
autonomy and promote commercial management of local utilities, as well as to encourage 
private-sector participation. As part of this effoG the [name of Employer] intends to 
prequalify Contractors andlor firms for [description of Services to beprocured]. It is 
expected that invitations to bid will be made in [montlt andyear]. 

Prequalification will be conducted through prequalification procedures specified in the Model 
Procurement Documerzts in the Toolkit issued by the Central Department for Private Sector 
Participation (CDPSP), and is open to all eligible bidders, as defined in herein. 

Interested eligible bidders may obtain further information from and inspect the 
prequalification documents at the [name of agencJJ] (address below) [state uddress QI end of 
document] from [offie hours]. A complete set of Prequalification documents in [name of 
language] may be purchased by interested bidders on the submission of a tvritten application 
to the address below and upon payment of a nonrefundable fee of [amount in Egllptian 
pounds] or in[amount in specified convertible currency]. The method ofpayment will be 
[method ofpayment]. The document will be sent by [delive~yprocedure]. 

Applications for Prequalification should be submitted in sealed envelopes, delivered to the 
address below by [date], and be clearly marked "Application to Prequalify for[name of the 
contract and contract number]." 

m m e  of office] 
flame of oficer] 
[Postal address an aor street address] 
[Telephone number and facsimile or cable number, indicating country and c$ codes] 
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E. Model General lnstructions to Applicants (GITA) 

Bid Invitation 

Type of Contrad 

Site Information 

1. Source of Funds and Scope of Work 

Eligible Countrie~ 

Source of Funds 

Scope of Work 

Eligible Bidder: 

1.1 The Employer named in the Particular lnstructions to Applicants (PITA) is 
receiving support from the CDPSP for procurement of the contract for which this 
Prequalification is issued. 

1.2 The Employer intends to prequalify Contractors for the Services described in the 
PITA. 

1.3 It is expected that prequalified applicants will be invited to submit bids during the 
month and year indicated in the PITA. 

1.4 The bidding procedures, type of contract, and duration of the contract are 
indicated in the PITA. 

1.5 General information on the climate. hvdrolwv, towara~hv. aeoloav. access to 
slte, transportat on and communicat ons facil bes, me& faclln es, pioject layout, I fac~lltles, servlces provlded by tne Employer, and otner relevant data are anached 

I as an Annex to the PITA. 

2. Fraud and Corruption . 
It is the GOE's policy to require that Employers, as well as 
bidders/supplierslContractors under PSP contracts, observe the highest standard 
of ethics during the procurement and execution of such contracts. In pursuance of 
this policy, the GOE, as represented by the CDPSP: 
(a) Defines, for the purposes of this provision, the terms set forth below as 

follows: 
(i) "Corrupt practice" means the offeting, giving, receiving, or soliciting of 

anything of value to influence the action of a public official in the 
procurement process or in contract execution; and 

(ii) 'Fraudulent practice" means a misrepresentation of facts in order to 
influence a procurement process or the execution of a contract to the 
detriment of the Employer, and includes collusive practices among 
bidders (prior to or after bid submission) designed to establish bid b d  
prices at artificial, noncompetitive levels and to deprive the Employer of 
the benefits of free and open competition. 

(b) Will not accept an Employees proposal for award if it determines that the 
bidder recommended for award has engaged in corrupt or fraudulent 
practices in competing for the contract in question: and 

(c) Will declare a firm ineligible, either indefinitely or for a stated period of time, 
to be awarded a PSP contract in Egypt if it at any time determines that the 
firm has engaged in corrupt or fraudulent practices in competing for, or in 
executing, a PSP contract. 

. ~ 

3. Eligibility of Countries and Bidders -- 
3 1 Except as prov~ded in Sub-C auses 3 2 and 3 3. this inv~fal~on for PrequalrficaNon 

IS open fo all el~glble firms from ellgiole so-rce coJntr.es. Tne CDPSP ma.ntalns a 
list o f  countries from which bidders, goods, and Services are not eligible to 
participate in procurement supported by the CDPSP. The list is regularly updated 
and can be obtained from the CDPSP. Joint ventures that include members from 
ineligible source countries, or otherwise ineligible firms, shall not be permitted to 
bid. 

3.2 Firms may be excluded if, (i) as a matter of law or official regulation, the GOE 
prohibits commercial relations with that country, or (ii) by an act of compliance with 
a decision of the United Nations Security Council taken under Chapter Vli of the 
Charter of the United Nations. Egypt prohibits any import of goods from that 
country or any payments to persons or entities in that country. 

3.3 A firm that has been engaged by the Employer to provide consulting services for 
the preparation or implementation of a project, and any of its affiliates, shall be 
disqualified from subsequently providing services, goods, or works (other than a 
continuation of the firm's earlier consulting services) for the same project. 

3.4 Government-owned enterprises in Egypt may participate only if they can establish 
that they (i) are legally and financially autonomous, and (ii) operate under 
commercial law. No dependent agency of the GOE or Employer shall be permitted 
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to bid or submit a pr-1 for the procurement of services, goods. w works under I the project. 
3.5 A firm declared ineligible by the CDPSP in accordance wilh SuhCfause 2.1 (c) 

above shall be ineligible to bid for a PSP contract in Egypt during the p k d  of 
time determined by the CDPSP. 

Specialist 4.4 
Subcontracting 

Nominated 
Subcontracting 

Subcontracting 

Acceptable 4.5 
Substitutes 

4.2 

4.3 

Contractor's 4.6 
Responsibility 

j 

4. Qualicafion Criteria 

Prequalification will be based on applicants meeting all the follorvi* minimum 
pass-fail uiteria regarding their general and mlticular exwrience. finandal 
k i t i on ,  personnel and eq;ipment &abilities, and other reteknt inihmation as 
demonstrated by the Applrcant's responses in the Informatron Forms anad& to 
the Letter of ~~pl icat ion. Additional requirements for JVs are given in Clause 5. 
The qualifications, capacity. and resources of proposed submntractms vill noi be 
taken into account in assessing those of individual w JV App4icants. unless they 
are named specialist subcontractors pursuant to SubClause 4.4. 

If so listed in the PITA, the Employer intends to execble certain specblhed 
elements of the Servlces by Nom~nated Subcontradon in acmdance mth the 
General Conditions of Contract IGCOC) of the biddino dowments. and for which 
provisional Sums will be included in & Bill of Q ~ ~ I & & s  ( ~ 6 Q ) ' f a  the s&jSject 
Services. 
If an Applicant intends to subcontract pa- of the Services. such that lhe total of 
Subcontracting is more than the percentage stated in the PITA of the &aicar#s 
approximated Bid Price. that intention shall be stated in the Letter d tlp?liilion, 
together with a tentative listing of the elements of the Services to be 
subcontracted. 
If an Applicant intends to subcontract any highly spedalhed elements of the 
Services to specialist subcontractors. such elements and the m e d  
subcontractors shall be clearly identified, and the experience and c a p a h  of  the 
subcontractors shall be described in the relevant Information F m .  
Wih reference to SuhClauses 4.3 and 4.4. the Employer m a y  require AQpiicants 
lo provide more information about their propcsals. If any pmpcsed subwmaci0( is 
found ineligible or unsuitable to cany wt an assigned task. the Employer may 
request the Applicant to propose an acceptable substiMe. and may cond-lty 
prequalify the Applicant accordingly, before issuing an Invitation fw  Bids. 
After award of the contract, the subcontracbng of any pan d the Sdces .  oths 
than for the provision of labor and materials. w to subcontradm named In the 
Contract shall reauire the ~ r i w  consent of the Emolover. Nohvilhstandirm such 
consent. lhe ~oniractor shall remain responsible'fo; the acts. defauc. and 
neglects of all subcontractors during contrad implementation 

General Experience 4.7 The Applicant shall provide evidence that 
(a) it has been actively engaged in the water supply and wastewater -raton 

business for at least the period stated in the PITA immediately pm to Vte 
date of submission of applications. in the role of Prime Convactwiomor. 
partner in a JV. or subcontractor, and 

(b) that the Applicant has generated an average annual Tumover during the 
above period greater than the amount stated in the PITA 
The average annual Turnover is defined as the total revenues from water 
sales (and/or treated wastewater) by the firm w finns annpisi the 
Applicant. divided by the number of years slated in the PITA 

Particular 4.8 
Experience (a) The Applicant shall provide evidence that it has successfully completed, or 

substantialk comdeted. at least the numbw of contracis stated in the PITA ~~~~ ~~~~~ 

i f  a nature, complex&. and &"iring technology similar to the propsosed 
contract. within the ~eriod stated in the PrrA The Services may have been 
executed by the ~pplicant as a Prime Contradori~rator, or pr&dmnately 
as member of a JV or subconlractor. with references Mng suSmmed to 
confirm satisfactory performance. 

(b) The Applicant shall also provide evidence that it has achieved the minimum 
monthly and/or annual production rates of water supply or treated 
wastewater, or served the number of connections, descr iw in lhe PITA 
under similar contract conditions. 

Financial 4.9 The Applicant shall demonstrate that it has access to. or has available, liquid 
Capabilities assets, unencumbered real assets, lines of credii and other financial meam 
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(independent of any contractual advance payment) sufficient to meet the cash flow 
requirements for the subject contract in the event of stoppage, start-up, or other 
delays in payment. of the minimum estimated amount stated in the PITA, net of 
the Applicant's commitments for other contracts. 

4.10 In the relevant Information Form, the Applicant shall also demonstrate, to the 
satisfaction of the Employer, that it has adequate sources of finance to meet the 
cash flow requirements on works currently in progress and for future contract 
commitments. 

4.11 The audited balance sheets or, if not required by the laws of the Applicant's 
country, other financial statements acceptable to the Employer, for the last five 
years (unless otherwise stated in the PITA) shall be submitted and must 
demonstrate the current soundness of the ADDlicant's financial Dosition and 
~nd~cate 11s prospect ve long-term pofimbl 11y If aeemeo necessary, tne Employer I shall have the authority to make 1nqulr.es wlth the Appl~cant's bankers 

5. Joint Ventures 

Personnel 
Capabilities 

Litigation History 

Rightto Waive 

. . 
4.12 The Applicant shall supply general information on the management structure of the 

firm, and shall make provision for suitably qualified personnel to fill the key positions 
listed in the PITA, as required during contract implementation. The Applicant shall 
supply information on a prime candidate and on an alternate for each key position. 
both of whom shall meet the experience requirements specified. 

4.13 The Applicant shall provide accurate information on the related Application Form 
about any litigation or arbitration resulting from contracts completed or ongoing 
under its execution over the last five years. A consistent history of awards against 
the Applicant or any partner of a JV may result in failure of the application. 

4.14 The Employer reserves the right to waive minor deviations in the qualification 
criteria if they do not materially affect the capability of an Applicant to perform the 
contract. 

1 registered in eligible source countries and shall otherwise meet the reauirements 

~ ~ 

Eligibility 

in accoroance wtn me above, the Application shall ~ncluae a I realed ~nformation I requ~red under Cla~se 4 for indiv:dual partners in the JV. 

5.1 if the Applicant comprises a number of firms combining their resources in a JV, the 
legal entity constituting the JV and the individual partners in the JV shall be 

Qualification 
Criteria 

Partner in Charge 15.3 One of the partners, who is responsible for performing a key function in contract 

ofclause 3. - 
5.2 The JV must satisfy collectively the criteria of Clause 4. For this purpose the 

following data of each member of the JV may be added together to meet the 
collective qualifying criteria: 
(a) Average annual Turnover (Sub-clause 4.7 (b)); 
(b) Particular experience (Sub-clause 4.8 (a)) and key production rates (Sub- 

Clause 4.8 (b)); 
(c) Cash flow (Sub-clause 4.9); and 
(d) Personnel capabilities (Sub-clause 4.12). 
Each partner must satisfy the following criteria individually: 

(a) General experience for the period of years stated in Sub-clause 4.7 (a); 
(b) Adequate sources to meet financial commitments on other contracts (Sub- 

Clause 4.10); 

(c) Financial soundness (Subclause 4.1 1); and 
(d) Litigation history (Sub-clause 4.14). 

I management or 1s executing a major component of the-proposed contract, shall oe 
nom naleo as belng in charge a ~ n g  the Prequallficauon and oad ng pertods ana. 

/ in the event of a successful bid. durina contract execution. The Dartner in charae 

Partner Limitation 

Joint and Several 
Liability 

shall be authorized to incur liabilities a i d  receive instructions foiand on behalfif 
any and all partners of the JV; this authorization shall be evidenced by submitting 
a power of attorney signed by legally authorized signatories of all the partners. 

5.4 Unless otherwise stated in the PITA, there shall be no limit on the number of 
partners in a joint venture; however, the attention of Applicants is drawn to the 
provisions of Sub-clause 5.5. 

5.5 All partners of the JV shall be legally liable, jointly and severally, during the bidding 
process and for the execution of the contract in accordance with the contract 
terms, and a statement to this effect shall be included in the authorization 
mentioned under Subclause 5.3 above. 
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Joint Venture 5 6 A copy of the JV Agreement (JVA) entered into by the pa- shall be s u W e d  with 
Asreernent I . the ADdication. Aiiemativelv. a L&er of Intent to exearte a JVA in the event d a - 

succ&ful bid shall be signed by all partners and submiiied vith the m o o  I tweiher with a wpy of the pr-ed Agreement Pursuant to Sub&- 5.3 to 5.5. 

. . .  
Venture bid individually or as a partner in any other N o r  asswallon In case ofdissdutlon I of a JV pnor to the submission of bids, any of the wnstltuent firms may weaualrfy 

Dissolution of Joint 

I 
. .  . 

if they meet all of the Prequalification requirements. subject to the men a m M ~  
of the Employer. Individual members of a dissolved JV may paniupate as 
subcontractor to qualilied Applicants, subject to the provisiom of SuSlause 9.3. 

the JVA shall indude a i a g  othiltingsgs: the N s  Wectives; the prcposed 
management structure; the contibution of each p t m  to the JV opemkns; the 
mmmibnent of the partners to joint and several liabirw for due pfamans; 
rmurse/samtions within the JV in the event of defaull or wimdfawal of any m, 
and anangememis for providing the required indemrdties. 

5.7 The Preaualification of a JV does not necessarilv ~reaualifv anv of its D a m  to 

6. Domestic Bidder Price Preference 

El i~ibi l i tv 16.1 If so indicated in the PITA a 7.5 wrcent rnarqin of ptice oreference for auali ing - 
1 domestic bidders shall apply in bid evaluation. b n  l i e  basis of infinnition 

submitted by Applicants and available at the time of notification, the Employer will 
I inform ~reoualified ADDlicants of their aooarent eliaibilitv to aualiifor the domestic . . . . . . 

bidder price preference (subject to subsequent confirmation at bid evalua6on). in 
accordance with Subclause 6.2. 
A domestic bidder is one that meets the following criteria: 
(a) For an individual firm: 

(i) Is registered in Egypt: 

(ii) Has more than 50 percent ownership by nationals of Egypt and 
(iii) Does not subcontract more than ten p e m t  of the mnhad p-e. 

excluding Provisional Sums, to foreign Contractors. 

(b) For a JV of domestic firms: 

(i) Individual member firms shall satisfy 6.2 (a)+) and (a)(%): 

(ii) The JV shall be registered in Egypt; and 
(iii) The JV shall not subcontract more than ten prcent of the conhad 

price, excluding Provisional Sums, to foreign firms. 

~~ ~~ . . 
submission of applcations. Coples of the Employe!% response. incldiry a I description of the inquiry. but without identifying its source..will be fontarded to all 

7. Requests for Clarification 

I purchasers of the Prequalification documenls 

Notification and 
Response 

8. Submission of Applications 

Deliverv 18.1 Submission of aoplications for Preaualication must be received in sealed 

7.1 Applicants are responsible for requesting any clarification of the Prequaliicatian 
documents. A request for clarification shall be made in writing to Uie Enlkyei's 
address indicated in the PITA. The Employer will respond to any request for 
clarification that it receives earlier than 14 davs cfior to the deadline for 

envelopes, either delivered by hand &by registered mail to me address, m t  later 1 than the date stated in the PITA The name and mailing address of the Applicant 
I shall be indicated on the envelooe. which shall be cleartv marked as indicated in 

the PITA. A receipt will be given &all applications submitted. 
Late Applications 8.2 The Employer reserves the right to accept or reject late applicalions. 

Language 18.3 All informratio" requested for Prequalication shall be provided by Applicants in the 
lanouaoe indicated In the PITA Information mav be wovided in another lanquage. 
but"it skall be accompanied by an accurate tra&lati& of its relevant p a s s & +  into I the language indicated in the PITA This translation will govern and wll be used for 

Lack of Information 
interpretingthe information. 

8.4 Failure of an Applicant to provide comprehensive and accurate information that is 
essential for the Employefs evaluation of the Applicant's qualiicatians. M to 
provide timely clarification or substantiation of the information supplied, may result 
in disqualification of the Applicant 
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Material Changes 8.5 Applicants, and those subsequently prequalified or conditionally prequalified, shall 
inform the Employer of any material change in information that might affect their 
qualification status. Bidders shall be required to update key Prequalification 
information at the time of bidding. Prior to award of contract, the lowest evaluated 

Iwfl 
bidder will be required to confirm its continued qualified status in a Post- 
qualification review process. 

Invitation for Bid 9.1 

Conditional 
Prequalification 

Bid Security 9.4 

9.2 

One Bid per Bidder 9.3 

9. Employer's Notification and Biddiny Process 

W thln the DerlOd state0 in tne PITA from the oate for subm~ss~on of aoDllca1 ons 

Changes after 
Prequalification 

~~~ ~~ , , ~. 
the ~ m ~ l o y e r  will notify all Applicants in writing of the results of their application. 
Including eligibility for domestic bidder price preference,. in accordance with 
Clause 6, and of the names of all prequalified and conditionally prequalified 
applicants (see Sub-clause 9.2). At the same time, successful applicants will be 
invited to submit a bid, in the format of the lnvitation for Bids annexed to the PITA. 
An Applicant may be "conditionally prequalified," that is, qualified subject to 
certain specified nonmaterial deficiencies in the Prequalifiwtion requirements 
being met by the Applicant tothe satisfaction of the Employer, before submitting a 
bid. Upon full compliance with the Prequalification requirements, other 
prequalified applicants will be notified accordingly. 
Only firms and JVs that have been prequalified under this procedure may submit 
a bid. A firm shall submit only one bid in the same bidding process, either 
individually as a bidder or as a partner of a JV. No firm can be a subcontractor, 
while submitting a bid individually or as a partner of a JV in the same bidding 
process. A firm, if acting in the capacity of subcontractor in any bid, may 
participate in more than one bid, but only in that capacity. A bidder who submits, 
or participates in, more than one bid will cause all the proposals in which the 
bidder has participated to be disqualified. 

9.5 

Bidders will be required to provide bid security in the form and amount indicated in 
the bid documents. The successful bidder will be required to provide performance 
security in the form and amount indicated in the bidd/ng documents. 
Anv chanoe in the structure or formation of an Aoolicant after beina oreaualified - .  ' 

an2 inviteb shall be subject to written approvai 'of the Employer prior to the 
deadline for submission of bids. Such a~oroval will be denied if as a conseauence 
of any change: 

I (a) An nd  VldJal firm, or a JV as a wnole, or any individual member of tne JV 
falls to meet any of the col ectlve or inoividual qualify~ng req~irements; . . .  

(b) The new partners to a JV were not prequalified in the first instance, either as 
individual firms or as another JV; or 

(c) In the opinion of the Employer, a substantial reduction in competition may 
result. 

9.6 The Employer reserves the right to take the following actions, and shall not be 
liable for any such actions, to: 
(a) Amend the scope and cost of any contract to be bid under this project, in 

which event bids will be invited only from those applicants who meet the 
resulting amended Prequalification requirements; 

(b) Reject or accept any Prequalification application, and/or any late application; 
and 

(c) Cancel the Prequalification process and reject all applications. 
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F. Model Particular Instructions to  Applicants (PITA) 

[Al l  items in the PITA shorrld bejilled in by the Employer before issuance of the Prequnlifiction 
documents. A n  'inserted afler the briefing notes for certain ilems indicates that supplemental 
guidance is given i n  Annex B, Parts A. and B.] 

These particular instructions and related Information Forms (IF) are intended to complement, 
amend, or supplement the provisions in the GITA. In the event of conflict or ambiguity, the 
provisions in the PITA shall prevail over those in the GITA. 

I 
. . 

Name of Proie-3: 
IGive the name and describe briefly the ~ r i nc im l  comDonenfs of the overall 

GITA SubClause Reference 

Source of Funds 1.1 
The Emdover: 
[Name, address, telephone and fax numbers, and electronic mail address for 
contact purposes.1 

Scope of Work 

Bid Invitation 

[Describe briefly the specialized items to be subconhcted; i f  none, enter "Not 
Applicable.'"] 

project of which the subject contract forms part] . 
1.2 
Contract Reference: m: 
The Se~'ces: 
[Give a contract reference number and title, and describe the Services in sufficient 
detail to identify location, nature, and complexity. The estimated cosf or value of 
the project, contract or Services should not be disclosed in these lnstnrctions or 
in the Invitation for Prequalification.] 
1.3 
Expected Date of lnvitation for Bids: 
[The date; or alternatively, just the month and year i f  a precise date has not yet 
been decided.] 

Nominated 
Subcontracting 

Subcontracting 
by Applicant 

Type of Contract / 1.4 
i Biddina Procedure: 

[Type of bidding procedure to be used - International Competifive Bidding / 
: National Competitive Bidding; Single-stage Bid Process / Two-sfage Bid Procesr] 

Twe of Contract: 
I r y p e  of PSP contract: Service Contact; Management Con= Lease; 
1 Concession; BOJ/BOO/BOOT/ROT; et cetera] 

Duration of Contract: 
: [Duration, in years or months.] 

Site Information .; 1.5 
; See Annex to the PITA Part B. for the referenced contract 
I provide details as described in GITA Sub-Clause 1.5.1 

4.1 
The Employer intends to execute the following specialized elements of the Services by 
Nominated subcontractors: 

1) 
2) 
et cefera. 

4.3.4.4 
Provide information if subcontracting accounts for mwe than about - p e m t  of the 
Applicanl's approximated Bid Price. 
[A figure when the Emolover wishes to have advance information about all . - 
subcontracting by the ~bplfcant. Noting that all specialist subcontracting has to 
be fully detailed, a figure of up to, say, 20 percent may be appropriate. '1 
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General 
Experience 

Particular 
Experience 

Financial 
Capabilities 

Audited Balance 
Sheets 

4.7 

(a) Time period in the Water Supplv and Wastewater Ooerations Business: 
[The time period is normally five years or more.*] 
(b) Required Averaae Annual Turnover: US$ equivalent. 
[The amount stated should normally not be less than twice the estimated annual 
revenue from water sales (wastewater) in the proposed Services contract. The 
multiplier of two may be reduced for very large contracts (say, greater than 
US$200 million equivalent), but should not be less than 1.5.7 
4.8 
(a) Required number of similar contracts completed: 
phe range should be two to ten (and is normally five), depending on the size and 
complexity of the subject contract and the exposure of the Employer to risk of 
Contractor default. For example, for small- to medium-sized contracts, an 
Employer may be prepared to risk an award to an applicant with only previous 
similar contracts completed. Otherwise, five similar contracts may not limit 
applications, but would reduce the risk of Contractor default.*] 
Within time period of: 
[The range is normally five to 30 years, and should be related to the number of 
similar contracts stated above and to the duration of the subject contract, e.g., 
thirty years for five contracts of about 20 years' duration, or ten years for five 
contracts of about five years' duration.'] 

(b) Minimum numbers of connections, and kev production or treatment rates: 

1) - 
2) - 
etcetera. 
[List the monthly or annual water supply production or wastewater treatment 
rates, and number of connections, e.g., "one million m3 of potable water supplied 
in one year; X m3 of wastewater treated in one year; and for a total number of 
billed connections of not less than Y." The rates should be a oercentaue (sav 
about 80 percent) of the estimatedproduction or treatment rate under the Loniract 

and the number of connections should be a oercentaae lsav about 80 
percent) ofthe number of connections to be served unde; the ~o&c t . j  
(c) Other Experience: 

1) - 
LJ - 
etc. 
[List any other requirements, e.g., "experience in the control of unaccounted-for 
water / non-revenue water" or "rehabilitation and renewal of distribution 
systems," et cetera.] 
4.9 
Minimum Reaulred Cash Flow amount: US$ - equivalent. 
[Calculate the cash flow requirement for a number of months (to the nearest half- 
month), determined as the total time needed by the Employer to pay a 
Contractor's invoice, allowing for (a) the time needed by the Contractor to issue 
the monthly invoice, (c) the time needed by the Employer to pay the invoice 
amount, and (d) a contingency period of one month to allow for unforeseen 
delays. The total period should not exceed six months. The assessment of the 
monthly amount should be based on a straight-line projection of the estimated 
cash flow requirement over the particular contract period, neglecting the effect of 
any advance payment and retention monies, but including contingency 
allowances in the estimated contract cost,*] 
4.11 
Time period, if less than five years: 
[The time period may be reduced to three years minimum (in agreement with the 
CDPSP) under special circumstances. Firms owned by individuals and 
partnerships may not be required to maintain audited balance sheets by the laws 
of their countries of origin; in such cases, the Employer may relax the audit 
requirement, but should request other acceptable financial statements.'] 
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Personnel 4.12 
Capabilities Total WorWBusiness In Similar 

Position I - Exoerience (vearrl Woik (years) 

4) - - - 
etc. 
[List only key management and specialist positions required for the subject 
contract; e.g., project director, technical manager, commercial manager, financial 
manager, construction manager, site engineer, et cetera.7 
The Applicant shall provide further details of the propmed p e m n e l  and their 
experience records in the relemnt Information Forms 6 and 6A 

Joint Ventures 5.4 
Partner Limitation: 
rNone' if there i s  to be no limit in the number o f  pariners or, aftwnafiveJy. a 
number that the Employer considers appropriate according to the varied nature 
and size of the contract Normally, the Applicant, if a JV, should not be limited in 
the composition and number of partnersHowever. the risk to an Employer o f  
possible defaun is greater if a JV were to comprise a large number o f  firms, joiniiy 
and severally bound to complete the contract, and a key firm or firms were to 
defect lnternational experience in the water secior shows that the number o f  
pariners in JVs for  contracis cis usually ranges from lwo to five in contracts with 
a value up to about USSIOO million.] 

Domestic Bidder 
Price Preference 

Submission of 
Applications 

6.1 
Preference shall apolvfor Eliaible Domestic Bidderr: 
[Answer "Yes" o r    NO.'^ 
Applicants considering themselves eligible for the S e ~ c e s  preference in bid evaluation 
shall provide information and statements in accordance with GrrA Sub-Clauses 6.1 and 
6.2 for review by the Employer. 

Requests for 
Clarification 

Language 

7.1 
&jdress: 
[Give address o f  Ernployer (or agency) handling clarifications.] 

Address: 
[Give precise address, and preferably room number, for submission.] 
Date for Submission: 
[The time allowed for preparation and submission of the Pregualificdtion 
document should be sufficient for applicants to gather all the information required 
-preferably eight weeks, but in any case not less than six weeks afier the dates 
when the documents are available for distribution or the date o f  the 
advertisement. This period may be longer for very large projecfs, where time 
should be allowed for the formation of JVs and assembly of the necessary 
resources.] 
Envelooe Markinq: 'Prequaliication Application for: I . 
[Give name o f  project and contract reference numbers as stated in the Invitation 
for Prequalification.] 
8.3 
[The language to be used shall be that in which the Prequalification and bidding 
documents are written. Arabic. English, French, o r  Spanish shall be used in 
lnternational Competitive Bidding (ICE); Arabic may be used for National 
Competitive Bidding (NCB).] 
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Site Information Annex 

Employer's 
Notification 

Pursuant to GITA 1.5, attached hereto i s  general information and site data relating to the 
subject contract. 

9.1 
Tlme period from submission of applications: days. 

[Depending on the complexity of the contract, and of the evaluation criteria, et trri 
cetera, a period between 56 to 84 days is considered appropriate, including 
seeking the CDPSP's "no objection.'y 

(The Employer shouldprepare and attach a reportproviding information (as available at 
the time) on the topics listed in GITA 1.5.1 
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G. Model Invitation for Bids 

'*.d phis sample basic form may be adapted by the Employer to nob5 condiabn&prqua~edAppIicon~ 
(ref GITA 9.2 and Anna B, Part BS.). Ifthe waluahofron of appIicahins has been made on the baFic of the 
maximum biddlrg capae  ofApplicanLs, consrrlf Uze Guidance on A'ores For Usen (Anna B, Part B).] 

Invitation for Bids 
[Letterheadpaper of the Employer] 

To: p a m e  of Contractor] 
[Address] 

Reference: /Contract name and number] 

Date: 

Dear Sirs: 

We hereby inform you that you are prequalified for bidding for the above-cited contract. .4 
list of prequalified and conditionally prequalified Applicants is attached to this invitation. 

On the basis of information submitted in your application, you would /"notn, ifappropriate] 
appear eligible for application of the domestic bidder price preference in bid evaluation. 
Eligibility is subject to confirmation at bid evaluation. 

We now invite you and other prequalified Applicants to submit sealed bids for the execution 
and completion of the cited contract. 

w You may obtain further information from, and inspect and acquire the bidding documents a t  
our offices at [mailing address, street address, and cable/teler/fsimiie numbers/. 

A complete set of bidding documents may be purchased by you at the above office, on or 
after [time and date] and upon payment of a nonrefundable fee of [amount and currend.  

All bids must be accompanied by a security in the form and amount specified in the bidding 
documents, and must be delivered to [address and exact locatio~z] at or before [time and 
date]. Bids will be opened immediately thereafter in the presence of bidders' representatives 
who choose to attend. 

Please confirm receipt of this letter immediately in writing by cable, fax, or telex. If you do 
not intend to bid, we would appreciate being so notified also in writing at your earliest 
opportunity. 

Yours truly, 

Authorized Signature: 
Name and Title: 
Employer: 
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H. Model Letter of Application 

[Spaces marked with * on this and on subsequent forms are to be completed by the Employer.] 

Letter of Application 
[Letterhead paper of the Applicant or partner 
responsible for a Joint Venture, including full 

postal address, and telephone, facsimile, and e-mail 
address] 

Date: 
To: [Name and address of the Employer]* 

Name of Contract: * 

1. Being duly authorized to represent and act on behalf of (hereinafter 
referred to as "the Applicant"), and having reviewed and fully understood all of the 
Prequalification requirements and information provided, the undersigned hereby applies for 
Prequalification to bid on the contract or contracts referenced above. 

2.  Attached to this letter are copies of original documents defining': 

(a) The Applicant's legal status; 

(b) The Applicant's principal place of business; and 

(c) The place of incorporation (for Applicants that are corporations), or the place of 
registration and the nationality of the owners (for Applicants that are partnerships or 
individually owned firms). 

3. With reference to GITA Sub-clause 4.3, it is our intention to subcontract approximately 
percentage of the BidIContract Price, details of which are provided herein. 

4. Your Agency and its authorized representatives are hereby authorized to conduct any 
inquiries or investigations to verify the stateinents, documents, and information submitted 
in connection with this application, and to seek clarification from our bankers and clients 
regarding any financial and technical aspects. This Letter of Application will also serve as 
authorization to any individual or authorized representative of any institution referred to 
in the supporting information to provide such information deemed necessary and as 
requested by yourselves to verify statements and information provided in this application, 
such as the resources, experience, and competence of the Applicant. 

5. Your Agency and its authorized representatives may contact the following persons for 
hrther information": 

For applications by joint ventures, all the infonnation requested in the prequalification documents is to be provided for the 
joint venture, if it already exists, and for each party to the joint venture separately. The lead partner should be clearly 
identified. Eachpartner in the joint venture shall sign the letter. 

ii 

*uJ 
Applications by joint ventures should provide on a separate sheet equivalent infonnation for each party to the application. 
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General and managerial inquiries 

Contact 1 

Contact 2 

Personnel inquiries 

Address and communication facilities 

Address and communication faciliifies 

Contact 1 

Contact 2 

Technical inquiries 

6. This application is made with the full understanding that: 

Address and communication facilities 

Address and mmmunication facilities 

Contact 1 

Contact 2 

Fimncial inquiries 

(a) Bids by prequalified Applicants will be subject to verification of all information 
submitted for Prequalification at the time of bidding; 

Address and m m u W o n  fadliies 

Address and mmmunication faaTifies 

Contact 1 

Contact 2 

@) Your Agency reserves the right to: 

Address and communication facilities 

Address and mmunication facilities 

o Amend the scope and value of any contracts to be bid under this projec6 in nhich 
event, bids will be invited only from those Applicants who meet the resulting 
amended Prequalification requirements; and 

o Reject or accept any application, cancel the Prequalification process, and reject all 
applications. 

(c) Your Agency shall not be liable for any such actions under 6 @) above. 

Note: Applicants who are not JVs sl~ould delete paras. 7 and 8 and initial the deletio~ls. Tile 
attention ofApplicnts wljo areJVs is drawn to GITA Sub-Clause 5.6 regarding Letters of 
Intent. 

7. Appended to this application, we give details of the participation of each party, including 
capital contribution and profitfloss agreements, in the Joint Venture or association. We also 



LEGK,  INSTITUTIONAL, AND REGULATORY REFORM I1 

specify the financial commitment in terms of the percentage of the value of the contract, 
and the responsibilities for execution of the contract. 

8. We confirm that if we bid, that bid, as well as any resulting contract, will be: 

(a) Signed so as to legally bind all partners, jointly and severally; and 

@) Submitted with a joint-venture agreement providing the joint and several liability of all 
partners in the event the contract is awarded to us. 

9. The undersigned declare that the statements made and the information provided in the duly 
completed application are complete, true, and correct in every detail. 

Signed 

Name 

For and on behalf of (name of Applicant or lead partner of 
a joint venture) 

Slgned 

Name 

For and on behalf of (name of partner) 

S~gned 

Name 

For and on behalf of (name of partner) 
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Slgned 

Name 

For and on behalf of (name of partner) 

S~gned 

Name 

For and on behalf of (name of partner) 

- 

Slgned 

Name 

For and on behalf of (name of partner) 
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I. Model information Forms 

[These basic Information Forms should be finalized by the Employer with appropriate minor 
changes to suit the particular Prequalificaion requirements of the specific conbad. 
Supplementary information may be provided by Applicants as deemed necessary./ 

INFORMATION FORM (1) PAGE - OF - PAGES 

General Information 

All individual firms and each partner of a Joint Venhlre applying for Prequalification are 
requested to complete the information in this form. Nationality information should be provided 
for all owners or Applicants that are partnerships or individually owned firms. 

Where the Applicant proposes to use named subconImctors for highly specialized components 
of the Services (reference Sub-clause 4.4 of the GITA), the following information should also 
be supplied for the subcontractor(s), together with the information in Forms 2,3,3A, 4, and 5. 

Nationality of owners' 

I Name Nationality I 

1. 

2. 

3. 

4. 

5. 

To be completed by all owners of partnerships or individually owned firms. 

Name of firm 

Head office address 

Telephone 

Fax 

Place of imwporationl registration 

Contact 

E-mail 

Year of incwpwation I registnkm 
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INFORMATION FORM (2) PAGE - OF - PAGES 

L P  
General Experience 
(ref GITA Sub-clause 4.7) 

Name of Applicant or partner of a Joint Venture 

The information supplied should be the annual Turnover of the Applicant (or each member of a 
Joint Venture), in terms of revenue from water sales or wastewater treatment for each year for 
work in progress or completed, converted to U.S. dollars at the rate of exchange at the end of 
the period reported. The annual periods should be calendar years, with partial accounting for 
the year up to the date of submission of applications. 

A brief note on each contract should be appended, describing the nature of the work, duration 
and amount of contract, managerial arrangements, Employer, and other relevant details. 

Use a separate sheet for each partner of a Joint Venture. 

Applicants should not enclose testimonials, certificates, and publicity material with their 
applications; they will not be taken into account in the evaluation of qualifications. 

corresponding capacities and cost over 
the last 20 years. Indicate areas of fin's 
own investments. 
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INFORMATION FORM (24 PAGE - OF - PAGES 

Joint Venture Summary 

Total value of annual Turnover, in US$ equivalent, converted at the rate of exchange at the end 
of the period reported: 

Names of all partners of a Jo~nt Venture 

1. Partner in charge 

2 Partner 

3. Partner 

4. Partner 

5. Partner 

6. Other 
I 
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INFORMATION FORM (3) PAGE - OF - PAGES 

Particular Experience 
(ref. GITA Sub-clauses 4.4 and 4.8) 

Name of Applicant or partner of a Jo~nt Venture or named Subcontractor 

The Applicant shall be required to provide in conformity with GITA Sub-clause 4.8(a) an 
indication of its experience in construction of water supply production facilities, pipeline 
rehabilitation and renewal. 

The Applicant must indicate the capacity of each production facility constructed or under 
construction for the past twenty (20) years, and lengths of pipeline renewed and rehabilitated 
per year for the past ten (10) years. 

In the case of a Joint Venture, only the member or members with relevant experience should fill 
out the form. 
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INFORMATION FORM (3A) PAGE - OF - PAGES 

Details of Contracts of Similar Nature and Complexity 

Name of Applicant or partner of a Joint Venture 

Use a separate sheet for each contract. 

p. 1 Employer Address I 

1. 

2. 

Number of Contract 

Name of Contract 

Country 

Name of Employer 

4. Nature of Se"ces and special features relevant to the contract fw  which the AppFmwishes to 
prequali. 

5. 

6. 

Contrad role (check one) 

17 Prime Contractor 17 General Contractor Subcontractor Partner in a Join! V e r b 2  

Amount of fhe total wnlraWsubcontraWparlnershare (in specified wrremies at mpletion or at dale 
of award for current contracts). 

7. 

8. 

9. 

STANDARD P E Q U W F C A M  OOCUitOiKi C23 

P3 

Currenw Currency 

~ ~ u i v a l e n t  amount US$ 

Total contract: $ : Subcontract: $ : Partner share: S 

Date Of AwardlComplelion 

Special contraduaVwnstruclional requirements, includiq monthlylannwl water supply p r o d u b  W 

wastewater treatment rates. 
~~ ~ 

10. Indicate the approximate percent of total wntrad value (an3 USS amount) of work undedaken by 
subcontract if any, and the nature of such work. 
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INFORMATION FORM (4) PAGE - OF - PAGES 

Technical Information 

Name of Applicant or partner of a Jo~nt Venture 

Applicants and each partner to an application should provide information on their current water 
supply and wastewater operations. 
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lNFORMATlON FORM (5) PAGE - OF - PAGES 

Financial Capabilities 

Name of Applicant or partner of a Joint Venture 

Applicants, including each partner of a Joint Venture, shall provide financial information to 
demonstrate that they meet the requirements stated in the GITA. Each applicant or parfner of 
a Joint Venture shall complete this form. If necessary, separate sheets shall be used to provide 
complete banker information. A copy of the audited balance sheets shall be attached. 

Autonomous subdivisions of parent conglomerate. businesses shall submit financial 
information related only to the particular activities of the subdix 7 ~ ~ ~ o n .  ' ' 

Summarize actual assets and liabilities in U.S. dollar equivalent (at the rates of exchange 
current at the end of each year) for the previous five calendar years, or such period as stated in 
PITA 4.1 1. Based upon known commitments, summarize projected assets and liabilities in U.S. 
dollar equivalent for the next two calendar years, unless the withholding of such information by 
stock-market-listed public companies can be verified by the Applicant. 

Banker 

Specify proposed sources of financing, such as liquid assets, unencumbered real assets, l m a  of 
credit, and other financial means, net of current commitments, available to meet the total cash 
flow demands of the subject contract as indicated in PITA 4.9. 

Name of banker 

Address of banker 

Telephone 

- 
Fax 

b t a u  name and Mle 

E-mail 
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Attach audited financial statements - including, as a minimum, profit and loss account, 
balance sheet, and explanatory notes - for the period stated in PITA 4.1 1 (for the individual 
Applicant or each partner of a Joint Venture). 

Source of financing 

1 

2 

3 

4 

If audits are not required by the laws of Applicants' countries of origin, partnerships and f ims 
owned by individuals may submit their balance sheets certified by a registered accountant, and 
supported by copies of tax returns. 

Amount (US$ equivalent) 
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PAGE - OF - PAGES 

Personnel Capabilities 

Name of Applicant 

For specific positions essenliul to contract management and implementation (and including 
those positions specified in PITA Sub-clause 4.12), Applicants should provide the names of at 
least two candidates qualified to meet the specified requirements statedior each position. The 
data on their experience should be supplied on separate sheets using one Form 6A for each 
candidate. 

Applicants may propose alternative management and implementation arrangements requiring 
different key personnel, whose experience records should be provided. 

Name of prime candidate 

1. 

Name of alternate candidate 

Tffle of position* 

Name of prime candidate 

Name of alternate candidate 

I 

2. 

I 1 Name of prime candidate 

T i e  of position' 

I 

I / Name of alternate candidate 

3. T i e  of position* 

I 

/ Name of prime candidate 

I 

; Name of alternate candidate 

4. 

I 
'As listed in PITA 4.12. 

T i e  of position* 
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INFORMATION FORM (6A) 

Candidate Summary 

PAGE - OF - PAGES 

bi 

Name of Applicant 

Summarize professional experience over the last twenty (20) years, in reverse chronological 

order. Indicate particular technical and managerial experience relevant to the project. 

Candidate 

Prime Alternate 

Date of bitih 

Position 
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Candidate 
information 

- 
From 

Name of candidate 

Present 
employment 

To 

Professional qualifications 

Name of Employer 

Address of Employer 

Company I Project I Position 1 Relevant technical and management expeiience 

. .. 

.................. 

...... 

Telephone 

Fax 

Job title of candidate 

--- 
............ 

Contact (manager 1 personnel officer) 

E-mail 

Years with present Employer 

...................... 

...... 

.................. 

- . 



INFORMATION FORM (7) PAGE - OF - PAGES 

Experience in Developing Countries 

Name of Applicant 

The Applicant shall provide adequate information to demonstrate clearly that it has the 
capability to work in a developing country. The Applicant must provide on a separate fom its 
experience in comtxuction, operations, and management of water supply or \vaste\xrater in 
developing countries. 

STANDARD PEQUWw7CATOY D X S M 3 T  I-29 
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INFORMATION FORM (8) 

Litigation History 
(ref. GITA Sub-clause 4.14) 

--- -. 

PAGE -OF - PAGES 

W 

Name of Applicant or partner of a Joint Venture 
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Applicants, including each of the partners of a Joint Venture, shall provide information on any 
history of litigation or arbitration resulting from contracts executed in the last five (5) years or 
currently under execution. A separate sheet should be used for each partner of a Joint Venture. 

Year 

---- 

Award For or 
Against 
Applicant 

.. 

Name of client, cause of litigation, and matter in dispute 

.. 

Disputed amount 
(current value, US$ 
equivalent) 

... 

-- 

- 

- .................. 

- -- 

-. 

- 

........................ 

................ 

- 

A- 

.. 

.. 

..-. 

- 

-. 

-. . 

-- ....................... ..---.Mu. - 

.. 

................ 

--- . 

- - --- 
. .-..-... 

.. 

.. -- . 

. -- 



ANNEX A - SECTION I 

w 
Why Prequalification? 

The successful execution of PSP contracts requires that contracts are awarded only to firms: 
or combinations of firms, that are suitably experienced in the type of services, work and 
technology involved, that are financially and managerially sound, and that can provide all the 
personnel and services required in a timely manner. The assessment by an Employer, or its 
consultants, of the suitability of fkms to carry out a particular contractprior to being invited 
to submit a bid is a process called prequalification. 

A. The Requirement for Prequalification of Bidders 

The CDPSP recommends the prequalification of firms for large or complex PSP contracts, 
followed by a closed competitive bidding procedure, in which only those firms meeting 
specified prequalification criteria are invited to submit a bid. It is CDPSP policy that all 
applicants meeting the specified criteria shall be allowed to bid. Therefore, prequalification 
should not be used for limiting competition to a predetermined number of potential bidders. 

The decision whether to cany out prequalification is a matter of professional judgment, based 
upon a number of considerations about the contract itself, and about the actual process of 
prequalification. Contract considerations include size, complexity, duration, the nature of the 
services or works, environmental impacf associated risks, etcetera. Considerations regarding 
the process of prequalification should weigh the potential benefits against the potential 

hid disadvantages, which are topics discussed below. 

B. Benefits of Prequalification 

The prequalification process may be of benefit to both bidders and the Employer alike, in 
that: 

1. The process enables prospective bidders, xvho may be insufficiently qualified on 
their own, to avoid the expense of bidding, or to form a joint venture that may 
give a better chance of success; 

2. With prequalification, wellqualified firms will price their bids with the 
knowledge that they are competing against other qualified bidders meeting 
realistic minimum competence criteria - the assurance that inadequately qualified 
competitors will be excluded from submitting u~ealistically low bids encourages 
leading contractors to bid; 

3. Prequalification enables Employers to assess the interest from qualified firms 
generated by the contract and, in the event that only a limited number of 
applications are received, to make any necessary adjustments in the procurement 
process (including, in particular, the special conditions of the contract - sharing of 
risk, payment terms, liquidated damages, or performance targets, which may be 
perceived as onerous by potential bidders); 
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4. It helps to expose potential conflicts of interest by identifying contractors who 
may have a business association with consultants to the project; bJ 

5. It reduces the amount of work and time involved by Employers in evaluating bids 
from unqualified contractors; 

6. It encourages local firms to form joint ventures with other local or international 
firms, thereby benefiting from their resources and experience; 

7. It enables the Employer to assess the likelihood of contractors' eligibility for 
domestic bidder price preference, where this is applicable; 

8. It reduces significantly, if not eliminates, problems of rejection associated with 
low-priced bids submitted by bidders of doubtful capability; and 

9. It gives the CDPSP some indication of an Employer's ability to manage an 
important, early procurement function. 

C. Disadvantages of Prequalification 

On the negative side, prequalification has some potential disadvantages: 

1. It may increase procurement lead time, although this can be minimized by good 
procurement scheduling, e.g., undertaking the prequalification process while bid 
documents are being prepared; 

2. The Employer is required to review all prequalification applications, whereas 
w 

post-qualification requires the review of the qualifications of, normally, only one 
(the lowest evaluated) bidder; 

3. Collusion (and the possibility of price-rigging) is easier among a limited number 
of identified bidders, particularly, if they are of the same nationality; and 

4. The element of subjective judgment required by evaluators when applying the 
prequalification criteria to a number of Applicants, and the discretionary rights 
reserved to the Employer, provide opportunities for externally influenced 
deviations from the expected high standards of ethics and impartiality in 
prequalifying applicants. 

The CDPSP, from its own experience, believes that on balance the benefits of 
prequalification under transparent conditions for large PSP contracts outweigh by a 
considerable margin the potential disadvantages, for both Employers and Applicants alike. 
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w 
Guidance o n  N o t e s  for  U s e r s  

A. Completion of the PITA 

Al. Qualification Criteria (GITA 4) 

The CDPSP's policy on prequalification is that all potential bidders that meet predefined 
minimum requirements regarding general experience, particular or specialized experience, 
financial capabilities, personnel capabilities, and other experience should be invited to bid. 
The procedure requires the implementing agency (Employer) to set passlfail criteria, which if 
are not met substantially by the Applicants for prequalification, would disqualify them. 

The criteria adopted must relate to characteristics that are essential to ensure satisfactoq 
execution of the contract, and must be precisely stated. Basically, the criteria must be chosen 
so that only Applicants that are qualified to cany out the work are permitted to bid. The 
criteria must also be set so that they neither inhibit competition nor limit the number of 
eligible firms to be prequalified. All Applicants that meet the criteria should be invited to bid. 
However, an element of subjective judgment will still be required in evaluating the 
submissions of Applicants. 

A2. Subcontracting (PITA 4.2.4.3, and 4.4, GITA 4.5 and 4.6) 

w In large, complex PSP contracts, the Employer's strategy may provide for the execution of 
certain specialized elements of the Services by Nonlinated Subcontractors in accordance with 
the provisions of Sub-Clauses 59.1 to 59.5 of the Federation I~~ten~ationale Des Ingknia~m- 
Council (GCOC) 1987192. In such cases, Provisional Su~ns (representing the estimated cost 
of each element) are included in the BOQ of the bidding documents. A typical example 
would be the supply and installation of the ventilation and lighting systems for a tunnel 
contract. If nominated subcontracting is contemplated in the subject contract, the Employer 
should make appropriate entries in PITA 4.2. 

Under fie FIDIC GCOC included in the CDPSP's Standard Bid Document (SBD) for PSP 
Contracts, the Employer's consent is required for any subcontracting during execution of the 
Contract, except for previously named subcontractors, and for the supply of labor and 
materials. Nevertheless, the Employer may wish to have a general knoxvledge of elements of 
the Services proposed for subcontracting by Applicants under PITA 4.3, particularly if the 
nature of the work (e.g., construction of a treatment facility) suggests that -4pplicants are 
likely to include general contractors. Any percentage for subcontracting given at the 
prequalification stage can only be indicative, and a figure of up to, say, 20 percent of an 
Applicant's approximated Bid Price is suggested, noting that any specialist subcontracting 
has to be fully detailed under GITA 4.4. 

The Employer should have detailed knowledge of any specialized subcontracting proposed 
by Applicants, and have an opportunity to prescreen and comment upon the experience and 
capabilities of such subcontractors (GITA 4.4). Effectively this is a "mini-prequalification" of 
the proposed specialists, with a view to their being named in the bid, and in any subsequent 

kid Contract Agreement. The particular experience, specialized personnel, and resources of 



LEGAL. INSTITUTIONAL. AND REGUIATORY REFORM I 1  

named specialist subcontractors may be taken into account in determining an Applicant's 
compliance with the relevant qualifying criteria. These Applicants may be prequalified and 
invited to bid, on condition that the specialist subcontractor (or acceptable alternate) is named 

L J {  

in the bid. 

A3. General Experience (PITA 4.7) 

The Applicant's general capabilities in managing PSP contracts in the water and wastewater 
sector should be related to its record of recent experience and to the value of work 
undertaken. Experience requirements should be stipulated as a minimum average annual 
turnover (from projects) over a stated period, normally five years, calculated by applying an 
appropriate multiplier to the projected annual revenues from water sales and wastewater 
treatment. The recommended multiplier is normally 2.0, but may be reduced to 1.5 for 
contracts over about US200 million. 

Example: Estimating required minimum "Average Annual Turnover" 

Subject Contract 

1. Average annual turnover (revenue from water sales and wastewater treatment), 
assuming a straight-line projection: $400 + 20 = $20m 

Description: 

Estimated Revenues from Water Sales and 
Wastewater Treatment (including contingencies): 
Duration: 

2. Applying the normal multiplier of 2.0 

Water Supply and Wastewater Treatment 
Concession 

US$400m 

20 vears 

Required minimum turnover: $20m x 2.0 = $40m 

A4. Particular Experience (PITA 4.8) 

Applicants should demonstrate that they have successfully canied out services, substantially 
of a nature, size, value, and complexity similar to that of the contract in question. There are 
two principal criteria for prequalification: 

1. The Applicant should have canied out similar work of a magnitude approximating 
that of the package of Services for which prequalification is sought. Depending on 
the nature of the Services to be bid, the criterion should be related to the Applicant 
having completed, or substantially completed, one or more contracts each of a 
value (not less than about 80 percent) of that of the proposed contract over the last 
five to thirty years (see Notes in PITA 4.8). 

2. The Applicant should have performed operations of a volume, quality, and rate of 
execution similar to those required for the timely completion of the subject 
contract. For example, where water supply production and distribution and 
wastewater collection and treatment are required, the Applicant should 
demonstrate experience in those operations, having performed them at the rates 
necessary to meet a percentage (e.g., 80 percent) of the estimated peak monthly 
andlor annual rates required for the subject contract. 
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Applicants should not be required to have had direct experience in Egypt, but only under 
similar climatic, geological, and other general conditions, or in developing countries 

i generally. 

A5. Financial Capabilities (PITA 4.9) 

Example: Estimating minimum Cash-flow Requirement 

Consider the subject contract A3 above: 

1. Estimated Cost: US$33h  
2. Duration: 20 years 
3. Average monthly "cash flow" amount: $330m + 240 = S1.375m 

Elapsed period (sample): 

1. Contractor issues invoice 15 days 
2. Employer pays invoice 45 days 
3. Contingency period 1 month 

Total 3 months 

Cash flow requirement for three months: 3 x S1.375 =%4.125m 
(insert in PITA 4.9) 

A6. Personnel Capabilities (PITA 4.12) 

h d  The managerial and technical competence of a contractor is largely related to the key 
personnel on site. The extent to which the Applicant should demonstrate having staff with 
extensive experience should be limited to those requiring critical management, operational, or 
technical skills. The prequalification criteria should therefore refer to a limited number of key 
personnel, for instance, the project director or construction manager and those specialized 
directors working under the project director who will be responsible for major components 
(e.g., managers specializing in commercial, financial, technical, and other aspects of the 
Services). 

Applicants should normally be required to name a principal candidate and an alternate for 
each key position. Criteria of acceptability should be based on: 

A minimum number of year of experience in a similar position 
A minimum number of years of experience andlor number of comparable projects 
camed out in a specified number of preceding years 

The requirement of specified education and academic qualifications is normally unnecessaq 
for such positions, as contractors often employ competent staff \vho have learned their 
profession on the job rather than through academic training. 

It is appropriate to specify that certain positions are filled by individuals who have held posts 
of comparable authority for, say, three years with the Applicant, so that key staff in executive 
site positions have sufficient knowledge of the Applicant's management, policy, procedures, 

kd and practices to act with confidence and authority within that kamework. 
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B. Evaluation of Submissions 

B1. General Procedure L d  

The following notes are intended to give guidance on some of the principal issues confronting 
the evaluating team, and cover: 

Contract evaluation 
The assessment of an Applicant's financial soundness 
Analysis of litigation history 
Conditional prequalification 
Prequalification evaluation summary 
Notification to Applicants 

Many other factors will need to be considered and evaluated before the Employer makes a 
decision on the acceptance, conditional acceptance, or rejection of an application. Inevitably, 
final decisions will require an element of subjective judgment by the evaluators. 

B2. Contract Evaluation 

The average annual amount of the Applicant's past turnover (revenue from water sales and 
wastewater treatment) stated by the Applicants in Information Form 2 should be equal to or 
greater than that stated in PITA Clause 4.7. If there has been a downward trend in turnover in 
more recent years over the specified period, a clarification should be sought by the evaluator 
with a view to a possible weighting of the more recent years in determining the annual 
average (see example below). bsJiv' 

Example: 

Year 

1.2001 (to end June) 

2.2000 

3.1999 

4. 1998 

5. 1997 

Note: Although appearing to pass the qualifying crdenon, the Appbcant has only averaged $56m p.a. (140-2.5) in 
the last two and one-half years. w11h decreasing turnovec In such cases, the Employer should make a thorough 

Totals: 4.5 years 

Average TI0  p.a.: 360 s 4.5 = 

Minimum Average Requ~rement stated in PITA 4.7: 

investloation of the financial soundness of the ~oolicant (from data submitted with 1.~5 and. failino a satisfact& 

Turnover 

(completed in different currencies) 

5360m 
580m p.a. 

560m p.a. 

. . ~. ~ - 
resolution, the Applicant could be disqualified. 

US5 equivalent 5m 
20 

40 

80 

120 

100 

The particular experience on similar contracts, and minimum key production rates as stated in 
PITA Clause 4.8, should be compared with information provided in IF3 and IF3A. The 
contribution of named specialist subcontractors may be a factor in satisfying these criteria. 

The minimum required cash flow amount stated in PITA Clause 4.9 should be adequately 
supported by the Applicant's statements in IF4 and IF5. If the Applicant is a joint venture, the 
available contribution of each partner may be aggregated. 'WW' 
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The sources of financing for "Services in Progress" IF (4) should be satisfactory. 

U Other criteria relating to staffing, subcontracting, el cetern, should be acceptable. Again, 
contributions by named specialist subcontractors may be a factor in meeting these criteria. 

B3. The Assessment of Financial Soundness (PITA 4.11, GlTA 4.11) 

B3a. General Information 

The purpose of assessing the Applicant's financial soundness is to reassure the Employer that 
the individual Applicant's financial position does not have structural weaknesses that may 
result in its financial inability to perform, and to give an indication of the scope and value of 
the services it would be able to undertake. To place a detailed analysis in context, it is 
necessary to look at trends in key figures over a number of years and compare the Applicant's 
annual activities to its results from previous years. 

Because of differing international accounting practices and tax laws, published information 
on the financial position of companies and financial ratios derived therefrom do not provide a 
uniform and satisfactory basis to compare the financial standing of an Applicant with other 
Applicants for prequalification purposes. Nevertheless, audited fmancial statements or 
balance sheets should be sought as a general guide to the financial situation of the Applicant 
Firms owned by individuals and partnerships may not be required to maintain audited 
accounts by the laws of their countries of origin. In such cases, balance sheets should be 
certified by a registered accountant and supported by tax returns. 

In any case, the Employer should require Applicants to probide the followiig background 
\e4 information to support the presentation in the Information Forms: 

Audited or certified financial statements for the last five years, or for the period 
stated in the PITA, supported respectively by audit statements or tax returns 

Names and addresses of the Applicant's banker(s), as well as the names and 
addresses of clients or organizations familiar with its financial standing 

B3b. Development of Indicators and Ratios 

The financial information provided by an Applicant should be reviewed in its entirety to 
allow a truly informed judgment, and the pass-fail decision on the financial position of the 
Applicant should be given on this basis. To assist in this review, the indicators used most 
frequently are working capital and net worth. The following table summarizes the financial 
information of a sample firm as would be reported by an Applicant in IF (j), as well as an 
evaluation by the Employer of the Applicant's working capilal and net worth. 

Example: 
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Financial Information (US$ million equivalent) 

Overview Analysis 

Working capital is the difference between current assets and current liabilities, and measures 
the firm's ability to generate cash in the short term. Current assets are cash and other assets 
suitable for conversion into cash within one year. Current liabilities are monetary obligations 
that must be paid out within the current year. To help in the interpretation of the adequacy of 
working capital, the current ratio, which compares the current assets with the current 
liabilities, is more helpful than a figure for working capital. In the example, the current ratio 
of the firm varies from 1.7 to 2.1 over the previous five years and the projected ratios for the 
next two years are also within this range. This indicates that the firm has had a consistent 
record of its working capital with at least US1 .7  in current assets to hack each dollar of its *uw' 
current liabilities. Water and wastewater utility operations firms normally have small 
inventories and accounts receivable are easy to collect; they can therefore operate safely with 
a low current ratio. The sample firm appears healthy from its working capital point of view. 

Net worth or net equity is the difference between total assets and total liabilities. The net 
worth measures a firm's ability to produce profits over the long run, as well as its ability to 
sustain losses. Although the yearly figures for the net worth indicate the growth of the firm, 
the return on equity gives a better indication of the efficiency with which equity is employed 
within the firm. This is obtained by dividing the annual profit before taxes by the net worth of 
the previous year and expressed as a percentage. In the example, for every dollar of equity, 
the firm made 13.7 to 15.3 cents during the five-year period. The sample firm shows a rather 
consistent net worth record. 

7. Net worth (1) - (3) 

8. Current ratio (2)/(4) 

9. Return on equity % 

(5)1(7 of prior year) 

Any discontinuities or abnormal features in the above indicators or ratios should alert the 
Employer to potential financial problems, and the need to seek expert professional advice for 
further review and interpretation. 

9.5 

1.7 

B4. The Analysis of Litigation History (GITA 4.13) 

8.5 

2.0 

13.7 

The execution of any PSP contract will normally result in the payment by the Employer of a 
number of reasonable claims from the Contractor. However, some Contractors have an 
established business practice of bidding low to obtain a contract and then flooding the 
Employer with excessive or frivolous claims to increase their income, or failing to meet key 
performance indicators because they have not made sufficient investments. Employers should '4 

12.0 

1.9 

14.0 

10.0 

2.1 

15.3 
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13.5 

1.9 

15.0 

13.5 

1.8 

15.5 

12.7 

1.7 

15.5 
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be on guard against any Contractor who habitually resorts to excessive claims, arbitration, 
and litigation in the execution of contracts. 

'cl/ 
Applicants with a consistent and significant history of excessive arbitration and litigation, 
resulting in awards or decisions against them, should not be qualified to bid. So that the 
litigation history may be evaluated, Applicants should be required to list all contracts over a 
stated period of time (normally five years) that resulted in litigation or arbitration 
proceedings, with an indication of the matters and amounts in dispute, the parties involved, 
and the resolution of the dispute. 

The criterion for rejection should be that of numerous arbitral awards or court decisions 
against the Applicant in relation to awards for the Applicant, taking into account the number 
and amount of the contracts executed. As an indicative example, the occurrence of one or two 
adverse cases over five years for a Contractor handling, on average, ten PSP contracts 
simultaneously, should not be a cause for rejection. If a pattern of frequent resort to dispute- 
resolution is found in the Applicant's business, it may indicate an attitude that could be 
dangerous for the Employer if the Applicant were awarded the contract, and further 
investigation of the Applicant's relationships with previous Employers may be warranted. 

B5. Conditional Prequalification (GITA 9.2) 

Applicants may not fully meet all the prequalification criteria with their initial applications. 
Provided the deficiencies do not materially affect the ability of the Applicant to perform the 
proposed contract, Applicants should be conditionally prequaliiied. In this case, Applicants 
should be notified of the deficiencies that they must correct to the satisfaction of the 

w Employer before submitting their bids. 

Typical circumstances for which conditional prequalification of Applicants may be 
appropriate are, inter alia: 

The provision of additional critical information 

The revision of a preliminary JVA 

8 Proposals for subcontracting specialized elements of the Services 

Improvement in senior management and key personnel 

Retention of experts in specialized fields, e.g., community outreach, public 
relations, service to the poor, computer programming and sofhvare development, 
etc. 

Questionable ability to undertake the subject contract, together with other pending 
contract awards 

B6. Prequalification Evaluation Summary 

After evaluating the applications received, the Employer or its consultants should prepare a 
summary, in the format of Annex C, to be submitted to the CDPSP for review and comment 

& The summary should address each of the pass-fail criteria set in the documents. 
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Disqualification of Applicants who fail to meet the criteria should be explained, and details of 
any conditional prequalified Applicants should be submitted. The CDPSP may ask the 
Employer to justify the evaluation and provide further information or clarification. 

kd 

B7. Notification to Applicants (GITA 9) 

The Employer should await the CDPSP's "no objection" to the proposals in the evaluation 
summary before notifying Applicants of its decisions. After receiving the CDPSP's "no 
objection," the implementing agency should: 

Notify each disqualified Applicant, indicating the reasons for disqualification. 

Invite'all qualified Applicants to bid. The sample form of Invitation for Bids, 
following the PITA in this document, is a basic form that should be adapted 
appropriately by the notifying agency to cover the following points as required: 

o The conditions, if any, for prequalification stating explicitly the deficiencies 
that must be corrected to meet all the conditions and the time to fulfill them 

The apparent eligibility, or ineligibility, for the domestic bidder price 
preference 

o The finalization of preliminary joint venture agreements and any 
modifications required 

All Applicants, whatever their classification, should be provided with a list (and addresses) of bsr' 
the qualified and conditionally qualified Applicants (without disclosing details of the 
conditions). Conditionally qualified Applicants should be invited to submit a bid upon 
satisfactory compliance with the related conditions, whereupon all previously qualified 
Applicants and the remaining conditionally qualified Applicants should be notified 
accordingly. 

Bid documents should be issued only to prequalified Applicants. Verification of the 
information provided in the submission for prequalification shall be confirmed at the time of 
award of contract. Award may be denied to a bidder that is judged to no longer have the 
capability or resources to successfully perform the contract. 

After prequalification, all Applicants are deemed to have the necessary capabilities to carry 
out the subject contract or contracts. During the bidding period, however, employers may be 
approached for approval to changes in the formation or composition of Applicants prior to 
bid submission. The provisions of GITA 9.6 should be followed by the Employer in deciding 
whether to accept such changes, and the CDPSP should be notified accordingly. 
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ANNEX C - SECTION I 

W 
Prequalification Evaluation Summary 

This annex is intended specifically to assist in reporting the results of the evaluation of the 
applications for prequalification. The implementing agency of the Employer should evaluate 
the applications received and prepare a detailed analysis of them. A summary report of this 
analysis should be submitted to the CDPSP for review; the summarf should address each of 
the pass-fail criteria set in the prequalification documents. Disqualification of the Applicants 
who fail to meet the criteria should be explained. 

Tables 1-5 should invariably accompany the summary, but they may be adapted to suit 
specific requirements of the prequalification documents. The summary should include a 
number of attachments and additional tables to explain details of the individual evaluation of 
Applicants who where not prequalified or conditionally prequalified. References to pertinent 
clauses in the prequalification documents should be used as necessary. 

The summary should make special mention of Joint Venture Applicants in regard to the 
completeness of their documentation, eligibility requirements including domestic bidder price 
preference, sharing provisions, and liability of the JV partners. A checklist for the evaluation 
summary is presented in Table 6 .  

A. Identification Table 

Table I. Identification 

I Name of Employer ! I 
Date of effectiveness I 
Closing date 

I Other (please specify) - I 
CoRnancing. if any 1 

Original 
Revised 
Name of project 
Employer 
a) Name 
b) Address 
Contract number (identification) 
Description of the Services 
Estimated value' 
Method of procurement (check one) 

Procurement review required 
Domestic preference allowed 
Proposed ~fltract type 

a) agency name I 
b) percent financed by agency 
'- Cite source and date of feasibility report or other study 

j 

t 

ICB - NCB - I 
Other - 
yf3 - NO - j 

yes - No - 
BOT (or variant) - 
Concession I - 
Lease I - 
Management Contrad - 
Service Contrad 

t 
- i 
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B. Prequal i f icat ion Process Tab le  

Table 2. Prequalification Process 

I General Procurement Notice 1 1 
a) First issue date 
b) Latest update 
Specific Procurement Notice I ~ ~ -. 

(Invitation for prequalification) 
a) UN Development Business issue date 
b) Name of Egyptian newspaper & issue date 
c) Nameof international publication & issue date 
Number of firms notified 
prequalification Document 
a) Title, publication date 
b) Date of CDPSP's no objection 
C) Date of issue to applicants 
Number of firms issued documents 
Amendments to documents, if any 

( a) Original date 
h) Efianqtnn~ if anv I 

a) List of all issue dates 
b) Date(s) of CDPSP's no objection 
Dates of response to requests for clarification 
Applications' submission deadline 

- , -. .. -. .- . - . .- , . , -. ,= 
c) Late submissions 
Number of applications submitted 

1. 2. 3. 
1. 2. 3. 
1. 2. 3. 

C. Preliminary Pass-Fail of App l i ca t i ons  Table k d  

Table 3. Preliminary Pass-Fail of Applications 

1. Place of incorporation (for corporations) or place of registration (for partnerships 
or individually owned firms). 

Name of 
Applicant 

2. Completeness of documentation: Are the applications offering all of the items and 
essential information requested? Major deviations to the requirements such as no 
presentation of financial statements or balance sheets, or failure to present 
sufficient information on financial means to meet the specified cash requirements 
may be a basis for a fail mark. 

3. Verification: Attention should be directed toward deficiencies related to the 
validity of the application itself. For example: Is the letter properly signed? Are 
the applications of Joint Ventures signed by each partner in the joint venture? Has 
a copy of the JVA or Letter of Intent been signed by all JV partners and submitted 
with the application? b d  

Countryi 
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Submission 
of 

Application 

~ompleteness,~ 
Verification3 of 
Dccumentation 

~ l ig ib i l i i ~  JV 
Requirementss 

Eligibility for 
D~mestic 

preference6 
Explanation 
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4. Eligibility: In addition to the eligibility based on nationality, applicants shall be 
eligible to participate in the bidding of the Senices in reference to the Fraud and 
Cormption policy of the CDPSP. (See GITA sections 2 and 3 fordetails.) 

5. N requirements: Is the lead partner ofthe JV clearly identified and properly 
authorized? Are the JV's sharing provisions in compliance nith the minimum 
participation specified in PITA 5.4? Are all partners in the JV leglly liable, 
jointly and severally, during bidding and execution of the contmct? 

6 .  Eligibility for domestic preference: Eligibility of applicants to qualify for 
application of the preference should be assessed on the basis of criteria stated in 
GITA Sub-Clauses 6.1 and 6.2. 

7. If the application fails preliminary acceptance in one of the column topics or if 
conditional acceptance has been given, the reasons shall be clearly explained in 
this Explanation column or in an attachment, as necessary. 

D. Qualification Evaluation Summary (Pass-Fail Criteria) Table 

Table 4. Qualification Evaluation Summary (Pass-Fail Criteria) 

specialists, if any. subcontractors, if subcbn&ding 
is above - % of 
aooroximated once. and 

Qualification Topic 

Subcontracting 
(4.3.4.4) Adequacy of 
subcontractors and 

. . 7 .  

4.4 A detailed record of all 4.4 Pass-Fail / 
specialist subcontractors. 

General Experience 1 1 
I 
i 

Specified Criteria I App l idon  ( Expbamm 1 

(4.7) Average annual 
turnover over the last 
five years (or as stated 
in h e  PITA). 
Particular Experience 
(4.8) Experience in the 
successful execution of 
similar contracts. 

(4.8) Water supply 
production and 
wastewater treatment 
rates. number of 
connections and other 
experience needed to 
complete the contract 
Financial Capabilities 
(4.9) Adequacy of 
financial strength of the 
Applicant. 

1 2 1 e t c . l  

1 I 
(as stated in GrCA and PITA) 

4.3 Applicant to provide tentative 
list and brief record of ommed 

' If the Applicant fails a specific criteria or if "pass"has been given, accepting a minur deviathn (GITA 4.16). the 
reasons shall be cleady explained in the Explanafion column or in a separate affachment as necessary. 

, . 
Minimum average turnover 
US$ - equivalent. I 1 .' I ( 

i 
1 

1 ' ~  i 
I 

4.3 Pass-Fail 

- Required number of similar Number 

I 
contracts - 
-Time period - 
Minimum key production rates 
and other experience as 
specified in PITA 4.8 

- 
- 

Minimum required amount 
US$ - equivalent 

Adequate financing of m t r a d s  
in progress and future 

! , . 
commitments (4.10) 

I !  I 
i i 

Years I 

Rates 

NO. of 
Connections 

Amount US$ I 
, , I 

I Pass-Fail I 
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Table 4. Qualification Evaluation Summary (Pass-Fail Criteria) (cont'd) 

E. Proposed Prequalification Decision Tab le  

liigation or arbitration. 
(2.0) Eligibility of 
Applicant in regard to 
CDPSP's policy on 
fraud and corruption 
practices. 

Table 5. Proposed Prequalification Decision 

' If the Applicant fails a specific criteria or i f  "pass" has been given, accepting a minor deviation (GITA 4.15% the 
reasons shall be clearly explained in the Explanation column or in a separate attachment, as necessary. 

Applicant has not been 
engaged in corrupt or fraudulent 
practices in competing for or in 
executing a Bank-financed 
contract. 

Pass-Fail 

1. Fully prequalified Applicants 

a) 
b) 
C) 
etc. 
2. Conditionally prequalified Applicants 

.Applicant's name 

a) 

b) 

c) 

other. 
3. Rejected Applicants 
Applicant's name 

~4 MODEL PROCUREMENT DOCUMENTS 

Deficiencies to be rectified to the Employer's 
satisfaction 

a) 
b) 
other 

a) 
b) 
etc. 

a) 
b) 
other. 

Reasons for rejection 

other 

- 
- 
- 
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F. Summary Checklist 

Table 6. Prequalification Evaluation Summary Checklist Table 

1. Attach Identification and prequalification Process data (Tables 1 and 2), 

2. Provide a list of applicants and their countries of origin and place of 
re~strationlinspection as well as the date of submission of their applications (first 
three columns of Table 3). 

3. Provide details on eliminating any applications during preliminary examination 
(Table 3). Particular attention should be given to issues related to eligibility and 
JV requirements. 

4. Eligibility to qualify for application of the domestic bidder price preference 
should be assessed in accordance with GITA Sub-clauses 6.1 and 6.2. Provide 
details of exclusions. 

5. Attach copies of any letters to Applicants requesting clarifications or 
substantiation of information. Provide copy of responses. 

6. Explain the reasons for giving a "fail" mark to an Applicant in any of the specified 
criteria (Table 4). If necessary, include a separate attachment with explanations. 

7. Provide detailed reasons for refusing the prequalification of an Applicant 

8. Provide details of the conditional prequalification of applicants with nonmaterial 
deficiencies to the prequalification requirements. 

9. Attach copies of any correspondence from Applicants that raise objections to the 
evaluation process, together with detailed responses. 



SECTION I1 

Standard Bid Documents for Perfomance-Based 
Management Contract 

Single-Stage Bidding Procedure Flowchart 

I. Bid Documents Issued by rendering Agency] 

Information Memorandum Bid Dab Sheet 

Invitation for Bids Contract Model 

Prefeasibility Study Sample Forms and Procedures 

Instructions to Biddes Procurement Rules 

II.The Bid Submitted by Bidder 

Cover Letter 3. Bidder's Eligibility (Joint Venture. if any) 

Technical Bid (Bid Form) 4. Subcontractcis p r o p e d  by Bidder (il any) 

Attachments to Technical Bid: Price Bid (Price Schedules) 

1. Bid Security 

2. Power of Attorney 

Ill. Contract Documents 

Notification of Award Forms and Procedures 

Technical Bid (Bid Form) Any other documents agreed as fwming a part o: the 

Price Bid (Price Schedules) 
Contract 

PelformanceBased Management Contract and 
Appendices 
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A. Information Memorandum 

Information Memorandum 

[NAME OF PROJECT] 

Performance-Based Management Contract for Water and Wastewater Services 

1. Purpose of this Information Memorandum 

 his Memorandum contains information that the [tendering agency] considers to be 
important parameters of the Project. Bidders are advised to take these parameters into 
consideration when preparing their Bids. 

More complete information on the Project is in the Prefeasibility Study, which is a part of 
the Standard Bid Documents. 

Bidders shall prepare their Bids on the basis of the Standard Bid Documents, of which 
this Memorandum is a part. In the event of a conflict between the Standard Bid 
Documents and the Contract or Agreement eventually executed in the Project, the latter 
shall govern. 

2. Description of the Project 

A. Background 

[Describe the conditions that make the Project necessary, for example: rising 
population; demand for services; et cetera.] 

B. Existing Situation for Water and Wastewater Facilities 

[Describe the existing facilities.] 

C. Existing Conditions 

[Describe the following:] 

i. Location and Land-use; 

ii. Existing Water Infrastructure; 

iii. Existing Wastewater Infrastructure; 

iv. Soil Conditions; 

v. Climatic Conditions; 

vi. Topography; 

vii. Existing Customer Billing System; 
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viii. Metering; 

ix. Existing Government Authorities; and 

x. Site Location for Water Intake and Treatment Facilities. 

3. Other Site-Related Information 

[Insen brief description of any significant environmentai information affecting the 
Project, referring to any environmental assessments that may be apart of the Standard 
Bid Documents.] 

4. Adjacent Facilities 

[Describe the general nature and location of any Adjacent Facilities that may be 
included in the Project.] 

5. Operator's Responsibilities Under Project 

The Project requires the Operator to manage the facilities. The Operator shall have full 
authority and responsibility for performing the tasks described in the Sample Contract 
that forms a part of these Standard Bid Documents. The Operator will he responsible for 
achieving the performance standards contained in the Sample Contract and its 
compensation will be tied in part to the incentive payments contained therein. 

A. Sludge Disposal 

Sludge disposal shall be the soIe responsibility of the Operator and shall comply, as a 
minimum, with the [applicable regulations of the appropriate environmental and health 
authorities]. 

6. Tendering Agency's Guarantees 

A. The [tendering agency] shall guarantee minimum dry-weather wastewater flow to the 
plant of - cubic meterslday and the Operator should be able to treat daily average 
wastewater flow of - cubic metedday to the standard  show^^ [insert reference to 
the Standard Bid Documents]. 

B. The [tendering agency] will guarantee the purchase of all the reclaimed water that the 
treatment plant shall produce as per the standard sho\vn [insert reference to the 
Standard Bid Documents]. 

7. Project Award 

The Project will be awarded to the successful Bidder on the basis of a performance-based 
management contract for a term of - years. Bidding has been restricted to 
prequalified Bidders, whose prequalification was based in substantial part on their having 
the technical and financial capacity to perform the Conbact. 

STANDARD BID DOCUMENTS FOR P E R F O R t M E W E D  WGU.ENTCOIYTR)CT N 
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8. Commercial Operations Date 

[Insert the date at which the Contractor is expected to begin operations.] 

9. Electrical Power Charges 

Consumption of electrical power inside the plant shall be charged at the rate of - 
piastresILE per kwh, with a - percent annual compounded increase in price. 

10. Interpretation 

This Tender shall be interpreted in a comprehensive and harmonious manner. The order 
of the documents and the provisions contained in the documents shall not be interpreted 
as an order of priority among them, unless otherwise expressly indicated. 

The titles used in this Tender are for reference purposes only and shall not affect the 
interpretation of their respective texts. 

All of the terms expressed in days in this Tender are calendar days, unless otherwise 
expressly indicated. The terms indicated in months and years are calendar months and 
years. 

11. Language 

All documents in this Tender shall be in [insert English or Arabic]. [Insert English or 
Arabic] translations for some documents shall be available. 
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B. Model Invitation for Bids 

k+' Invitation for Bids 

Arab Republic of Egypt 
/Name of Project or Program] 

Performance-Based Management Contract for Water and Wastewater Services 

12. This Invitation for Bids follows the general procurement notice for this project that 
appeared in /e.g., Development Business or a similarpublication], issue no. [number] of 
[date]. 

13. [Ifapplicable] The Government of Egypt has applied for a (loan orgrant] from the 
ponor] toward the cost of the /name ofproject orprogram], and intends to apply part of 
the proceeds of this (loan or grantj to payments under the Performance-Based 
Management Contract for Water and Wastewater Services. 

14. The [Tendering Agency] now invites sealed Bids from eligible Bidders for the 
Performance-Based Management Contract. 

15. Interested eligible Bidders may obtain further information from the [Tendering Agenv] 
and inspect the Bid Documents at the address given below from 09:OO to 17:OO hours, 
Sunday through Thursday. 

k d  16. A complete set of Bid Documents in English may be purchased by interested Bidders on 
the submission of a written application to the address below and upon payment of a 
nonrefundable fee of Egyptian pounds or in U.S. dollars. The 
method of payment will be cashier's check. The Bid Document will be sent by courier. 

17. Bids must be delivered to the address below at or before [date]. All Bids must be 
accompanied by a Bid Security of[e.g., USS50,000.00 @ftv tI~ousand UniledStares 
dollars)] or an equivalent amount in a freely convertible currency. Late Bids \\ill be 
rejected. Bids will be opened in the presence of the Bidders' representatives \\rho choose 
to attend at the address below at /e.g., 12:OO moon (Cairo, Egypt, time) on September 7, 
20021. 

/Tendering Agency] 
Aim: [Name and address of appropriate person] 
Cairo, Egypt 
Tel: , Fax: Email: 
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C. Instructions to Bidders 

[Pending changes in the law and regulations, the following Note should appear here.] 

Note: These Tender and Contracting Procedures are governed by Law 894998 (Tenders 
Law) and Presidential Decree 1367/1998 (Tenders Regulations), respectively referred to 
herein as "the Law" and "the Regulations': 

C1. Introduction 

I the [Donor] (as identified ;n the Bid Data Sheet and hereafter 
interchangeably called "[DonorJ') of the U.S. dollar amount indicated in the 
Bid Data Sheet. The arant will be used in various currencies toward the cost 

1.SourceofFunds 

I of the Project namedk the Bid Data Sheet. The Borrower intends to apply a 
portion of the proceeds of this [loan or want1 to eliqible pavments under the 

1.1 [If applicablej The Borrower named in the Bid Data Sheet has 
receivedlapplied for a [loan o r  grant1 (hereafter called "loan" or 'qrant") from 

- . .  
contract for which this lnvitatioi for Bids is isGed. 

1.2 [If applicable] Payment by [Donor] will be made only at the request of the 
Borrower and upon approval by [Donor], in accordance with the terms and 
conditions of the [loan or grant] agreement, and will be subject in all 
respects to the terms and conditions of that agreement. The [loan or grant] 
agreement prohibits a withdrawal from the [loan or grant] account for the 
purpose of any payment to persons or entities, or for any import of plant and 
equipment, if such payment or import, to the knowledge of [Donor], is 
prohibited by a decision of the United Nations (UN) Security Council taken 
under Chapter VII of the Charter of the UN. No party other than the Borrower 
shall derive any rights from the [loan or grant] agreement or have any claim 
to the [loan o r  grani] proceeds. 

I des~gn, specfcatons ana other documents to be used for the procurement 
of the servlces lo oe purchased Jnoer tnls lnv~tat on for 610s. 

2. Eligible Bidders 

1 2.3 [If applicable] Government-owned enterprises in the Borrower's country may 
onlv oarticioate on their own or as members of a ioint venture or a consortium 

2.1 This Invitation for Bids, issued by the Employer named in the Bid Data Sheet, 
is open to all Bidders from any country. 

2.2 Bidders should not be associated, or have been associated in the past, 
directly or indirectly, with a firm or any of its affiliates that has been engaged 
by the Employer to provide consulting services for the preparation of the 

I if tt& are legally and fnanc.ally autonomods, operate under commercial law. 
and are not dependent agencles of rhe Borrower or SJC-Borrower. 

2.4 [If applicable] Bidders shall not be under a declaration of ineligibility for 
corrupt and fraudulent practices issued by [Donor]. 

2.5 The Operator must provide professional, objective, and impartial advice and 
at all times hold the Employer's interests paramount, without any 
consideration for future work, and strictly avoid conflicts with other 
assignments or their own corporate interests. The Operator shall not be hired 
for any assignment that would be in conflict with their prior or current 
obligations to other Employers, or that may place them in a position of not 
being able to carry out the assignment in the best interest of the Employer. 

2.6 The Operator may be hired for subsequent work, when continuity is essential. 
in which case this possibility shall be indicated in the Data Sheet and the 
factors used for the selection of the consultant should take the likelihood of 
continuation into account. It will be the exclusive decision of the Employer 
whether or not to have the subsequent assignment carried out, and if it is 
carried out, which Bidder will be hired for the purpose. 

2.7 If a Bidder considers that it does not have all the expertise required to carry 
out the Scope of Work in Appendix A. to the Contract Model (in these Bid 
Documents), it may obtain a full range of expertise by associating with other 
entities or individual consultants in a joint venture or subcontract, as 
appropriate. 
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4. Cost of Bidding and ' 4.1 The Bidder shall bear all 0x1s associated N th  the prewakm ard 
Bidding Timetable submission of its Bid, and the Employer will in no case be respomible or 

liable for these m t s ,  regardless of the mdoct  or outcome d the bidding 

3. Eligible Plant 
Equipment and 

Services 

process. 
4.2 The Bidding Timetable is specified in the Bid Data Sheei The Employer may. 

in its sole discretion and withoul prior notice to Bidden. amend the estimated 
Bidding Timetable. Bidders shall not rely in any way vihatsoever on the 
estirnated Bidding Timetable, and the Employer shall not incur any liability 
whatsoever arising out of changes to the estirnated Bidding TimetaMe. 

3.1 For the purposes of these Bid Documents. the words 'services.- Yaciliies.' 
'plant and equipment.' 7nstallation services," et cefera.. shall be ansbued in 
accordance with the respeclive definitions given to them in the Contract 
Model in these Bid Docurnents). 

3.2 All plant and equipment to be supplied and installed and services rarried out 
under the Contract shall have their origin in eligible source wunbies. defined 
in the procurement guidelines of the applicable funding agency, ard all 
expenditures made under the Contract will be limited to such plant 
equipment, and services. 

3.3 For purposes of this clause. 'origin" means the place where the plant and 
equipment or component parts thereof are mined, grown. or produced. Plant 
and equipment are produced when, through manufacturing, praessing, a 
substantial and major assembling of components. a winmerdally recognized 
product results Uiat is substantially different in basic characteristics a in 

; purpose or utility from its components. 
3.4 The origin of the plant, equipment, and services is distind from the nalhaliW 

of the Bidder. 

Documents and noiify the Employer in writing or.by cable (hereinafter. the term cave & 
Pre-Bid Meetina i deemed to include email, telex. or fax) at the Emplover's mailin) address 

C2. The Bid Documents 

indicated in the Bid Data Sheet. similar&. if a Bidder feels that anyimWiBn1 
prov~sion In the Bid Documents. such as lhme listed in IT3 SuS.&use 22.5. 

5. Content of Bid 
Documents 

will be unacceotable. such an issue should be raised at this slaw. The 

5.1 The services required. bidding procedures, contract terms. arrl techrial 
requirements are prescribed in the Bid Documents. The Bid DoaJrnents 
include the following sect iw: 

Invitation for Bids (IFB) . Instructions to Bidders (ITB) . Bid Data Sheet (BDS) . Contract Model (CM) 
Forms and Procedures (FP) 

5.2 The Bidder is expected to examine all inslrucljms, forms. terms. 
specifications, and other information in the Bid Documenls. Failure lo  furnish 

Employer will respond in writing to any request for clarification or m~~f i ca t ion  
of the Bid Documents that it receives no later than Wienty-eight (28) days 

I all information required by the Bid Documents or submi ion d a Bkl no1 

i substantially responsive to the Bid Documents in every resped will be at U?e 
, Bidder's risk and may resuR in rejection of its Bid. 

6. Clarification of Bid i 6.1 A Drosoective Bidder reauirino anv clarification of the B i  Document+ may 

orior to the deadline fw  submission of Bids orescribed bv the Erndover. 
7 -  ~ ~~ 

Written copies of the ~mptoye f i  response(/r&ludingan ehanatlon'dihe 
auerv but not ~denlificalion of ils soJrce) will be sent to all pros- Bidders 
that k v e  received the Bid Documents. 

I 6.2 The Bidder IS advised to visit and examine the Dala Room and the sile where 
the services are to be performed and its surroundings and &lain for itself. m 
its own responsibility, all information that may be n&ry for preparing the 
Bid and entering into a contract for provision of the services. The wsts of 
visitim the Dala Room and site shall be at the Bidder's own exDense. 

6.3 The Bidder and any of its personnel or agents will be granted permissan by 
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1 the Emplover to enter upon its orernises and lands for the purpose of such 

7. Amendment of Bid 
Documents 

~nspectibn: but only upon the express condition that the ~idder,'its personnel 
and agents will release and indemnify the Employer and its personnel and I 
agengfrom and against all liability in iespect thereof and will be responsible 
for death or personal injury, loss of or damage to property and any other loss. 
damage, costs, and expenses incurred as a result of the inspection. 

6.4 The Bidder's designated representative is invited to attend a Pre-Bid Meeting. 
which, if convened, will take place at the venue and time stipulated in the Bid 
Data Sheet. The DurDose of the meetina will be to clarifv issues and to 

I answer questions on any matter tnat may i e  rased at that siage Tne B oder 
IS rewesled, as far as p0SSlb.e. lo submtt any quest.on in wrltlng or by cable. 
to reach the Employer not later than one week before the meeting. It may not 
be practicable at the meeting to answer questions received late, but 
questions and responses will be transmitted as indicated hereafter. Minutes 
of the meeting, including the text of the questions raised and the responses 
given, together with any responses prepared after the meeting, will be 
transmitted without delav to all ~urchasers of the Bid Documents. Anv ~ ~~ 

modification of the Bid ~ocumenti  listed in ITB Sub-clause 5.1 that ma; 
become necessary as a result of the Pre-Bid Meeting shall be made by the 
Employer exclusively through the issue of an Addendum pursuant to ITB 
Clause 7 and not through the minutes of the Pre-Bid Meeting. 

7.1 At any time prior to the deadline for submission of Bids, the Employer may. 
for any reason, whether at its own Initiative, or in response to a clarification 
requested by a prospective Bidder, amend the Bid Documents. 

7.2 The amendment will be notified in writing or by cable to all prospective 
Bidders that have purchased the Bid Documents and will be binding on them. 
Bidders are required to immediately acknowledge receipt of any such 
amendment, and it will be assumed that the information contained therein will 
have been taken into account by the Bidder in its Bid. 

7.3 In order to afford prospective Bidden reasonable time in which to take the 
amendment into account in preparing their Bids, the Employer may, at its 
discretion, extend the deadline for the submission of Bids, in which case the 
Employer will notify all Bidders in writing of the extended deadline. 

C3. Preparation of Bids 

In the language specified in the Bid Data Sheet, proiideb that any printed 
literature furnished(by the Bidder may be written in another language, as long I 

8. Language of Bid 

I as such literature is accomDanied bv a translation of its oertinent Dassaaes in 

8.1 The Bid prepared by the Bidder and all correspondence and documents 
related to the Bid exchansed bv the Bidder and the Emolover shall be written 

the language specified in the Bid ~ L t a  Sheet, in which case, for burposes of 
interpretation of the Bid, the translation shall govern. 

~echnlca i  ~ l d  1 requested may result in reectlon of a ba The Techntca ~ ; d  s-bm~lted by tne 
Btdoer shal com?rtse the followtng aocumenrs 

9. Documents 
Com~rlsinu the 

(a) Technical Bid: Bid Form in accordance with ITB Sub-clause 9.2, below. 
duly completed and signed by the Bidder, together with all Attachments 
identified in ITB Sub-Clause 9.3, below. 
The Technical Bid shall contain no prices or price schedules or other 
reference to rates and prices for performing the services under the 
Contract. Technical Bids containing such price information will be 
rejected. 

(b) Price Bid: Price Schedules duly completed by the Bidder. 
9.2 Technical Bid- Bid Form: The Bidder is required to provide full and detailed 

information as specified in the Bid Data Sheet and in the format provided in 
the Bid Documents. All information should be provided in hard copy and in 
electronic format, readable in Microsoft Word. 

9.3 Attachments to the Technical Bid: Each Bidder shall submit with its Technical 
Bid the following attachments: 

9.1 In preparing the Technical Bid, Bidders are expected to examine these Bid 
Documents in detail. Material deficiencies in providina the information 
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(a) Anachment 1 - Bid Security: A Bid Securiiy furnished in accordance 
with ITB Clause 13. 

(b) Attachment 2 - Power of Attorney: A power of attorney. duly notarized. 
indicating that the person(s) signing the Bid haslhave the authority to 
sign the Bid and thus that the Bid is binding upon the Bidder during the 
full mriod of its va l id i  in accordance with FIE Clause 14. 

Ic) Affachment 3 - Bidder's Elioibilitv and Qualifications: The dccumniarv . . 
evidence of the ~idde~s-eligibility to bid shall estaMish to the 
Emdover's satisfaction that the Bidder, at the time of submission of ih 
 id; i s h m  an eligible source country as defined in FIE Sub-Clause 21. 
The documentary evidence of the Biddets qualifications to peffm the 
contract, if its Bid is accepted. shall establish to the E m p b w s  
satisfaction that the Bidder has the financial. technical. aowremwh 
shipping. and other capabilities necessary to i d o m  the mnt r i~ t .  and; 
in ~articular. meets the exmrience and other criteria outlined in the Bid 
~ a t a  Sheet. 
Btds submitted by a joint venture or a consortium of hvo or more A r m s  
as partners shall comply wilh tne following requirements: 

(i) The Bid shall include all the information required for Atladunmt 3 
as described above for each ioint venture or consortium m. 

(ii) The Bid shall be signed so as to be legally binding on all partnerr. 
liii) One of the nartners resDonsiMe for oedmino a kev m m m t  d ~, 

the wntraci shall be dkignated as'leader, this a&&n shall 
be evidenced bv submitting with the Bid a paver of attorney 
signed by legallyauthorized ;ignatures. 

(iv) The leader shall be authorized to incur liabiliiies and receive 
instructions for and on behalf of any and all partners of the pint 
venture or consortium, and the entire execution of the cvntra3. 
including payment, shall be done exclusively with the leader. 

(v) All partners of the joint venture or consortium s M I  be liable jointly 
and severally for the execution of the contract in accordance with 
the contract ierms. 

(vi) A copy of the agreement entered into by the joint venture cx 
consortium partners shall be submitted with the Bid. 

In order for a joint venture or consortium to qualify. each of its paiblers 
or combination of Dartners must meet the minimum criteria listed for an 
lndlv~dual Bldder f& the component of the Contract ~ l s y  are desgna~ed 
to mdorm Fatlure lo wmulv w~th thls reautrement vnll resun in wecWm 
of ihe joint venture or w&ortium's Bid. 
A firm can be a partner in only one joint venture or comatiurn; Bids 
submitted by joint ventures or consortia including the same fnn as 
partner will &rejected. 

(d) Attachment 4 - ~ubmniactors Proposed by Lie Bidderr The Bidder 
shall include in its Bid details of all rnaior ilws of SUD& orsservices mat 
it proposes to purchase or sublet, andshall give detailso: the name and 
nationalitv of the oromed Subcontractor. including vendors. for each d 
those items. NO adjustment of the rates and prices quoted f a  
Subcontractors in the Price Bid [the Technical B id  must contain no 
price information] will be permitted. 
The Bidder shall be responsible for ensuring that any Subcontractor 
proposed complies with the requirements of ITB Sub-Clause 2.1, and 
that any plant. equipment, or services to be provided by the 
Subcontractor comply with the requirements of ITEI Clause 3 and ITB 
Sub-clause 9.3 (c). 
The Employer reserves the right to delete any propcsed SubcMltractw 
from the list prior to award of contract, and afier dsussion behs1een the 
Employer and the Operator, the mnesponding Appendix to the form of 
COntract Agreement shall be completed. listing the appmved 
~ubcontract6rs for each item concerned. 
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10. Documents 
Comprising the Price 

Bid 

oblgatons menlloned In or to be reasonably Inferred from ihe B I ~  I Documents Thls ncludes tne Operator's responslSllltles for tne acqulslt on of 

10.1 The Price Bid shall be comprised of the completed Bid Form and the 
appropriate Price Schedules furnished in the Bid Documents, as indicated 
therein, and in the Subsection "Bid Form and Price Schedules" of the Bid 
Documents, following the requirements of iTB Clauses 11 and 12. 

11. Bid Prices 

I all permits, approvals, and licenses, et cetera; the operation, maintenance. 
training services, and such other items and services as may be specified in 
the Bid Documents, all in accordance with the requirements of the Contract 

11.1 Unless otherwise specified, the Total Management Fixed Fee that Bldders 
quote shall be for the entire scope of services on a "single responsibility" 
basis, such that the Total Manapement Fixed Fee covers all the Operator's 

/ Mode Items agalnst wnlch n9 prtce s entereo by ihe Bloder wll not be pad 
for by the Employer when execute0 and shall be deemeo to be covereo by 
the prices for other items. 

11.2 Bidders are required to auote the Price for contractual and technical 
obligations outlined in the   id Documents. No deviations to the Bid will be 
Dermitted. A Bid that includes deviations will be deemed non-resoonsive. 

11.3 Bidders shall give a breakdown of the prices in the manner and detail called 
for in the Price Schedules. 

11.4 The price set out in the Bidder's Price Schedules shall include all taxes. 
duties, levies, and charges of any kind whatsoever. 

12 Bid Currencies 

13 3 Any Bld not accompan~ed by an acceptable Bid Sec~r.ty shall oe re.ected oy I tne Em~lover as be~ns non-res~ons~ve. oursuant to ITB Cla~se 22 5 The Bod 

12 1 Tne B~dder mat quote its prtce in tho currency of any country (ncludlng the 
E ~ r o )  If tne B~dder wlsnes to be paid n a comblnat~on of amounts in o~fierent 

I currencies, it may quote its price accordingly, but may use no more than 
three currencies. 

Security o i  a joint venture musi be in the name of all the partners in the joint 
venture submitting the Bid. 

13.4 The Bid Securities of unsuccessful Bidders will be returned as promptly as 
possible, but not later than twenty-eight (28) days afler the expiration of the 
bid-validity period. 

13.5 The Bid Security of the successful Bidder will be returned when the Bidder 
has signed the Contract, pursuant to ITB Clause 35, and has furnished the 
required Performance Security, pursuant to ITB Clause 36. 

13.6 The Bid Security may be forfeited: 

(a) if the Bidder withdraws its Bid during the period of bid validity specified 
by the Bidder in the Bid Form; or, in the case of a successful Bidder, 

(b) if the Bidder fails within the specified time limit to: 

(i) sign the Contract, in accordance with ITB Clause 35, or 

(ii) furnish the required Performance Security, in accordance with ITB 
Clause 36. 

13. Bid Security 
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13.1 The Bidder shall furnish, as part of its Bid, a Bid Security in the amount 
stipulated in the Bid Data Sheet in the currency of the Employer's country, or 
in the equivalent amount in a freely convertible currency. 

Lud 

13.2 The Bid Security shall, at the Bidder's option, be in the form of a certified 
check, letter of credit, or a bank guarantee from a reputable bank selected by 
the Bidder and located in any eligible country. The format of the bank 
guarantee shall be in accordance with the form of Bid Security included in the 
Bid Documents; other formats may be permitted, subject to the prior approval 
of the Employer. Bid security shall remain valid for a period of twenty-eight 
(28) days beyond the original bid-validity period, and beyond any extension 
subsequently requested under ITB Subclause 14.2. 



14. Period of Validih, 1 14.1 Bids shall remain valid for the oeriod named in the Bid Data Sheet aRer the 
closing date prescribed by 1 h e ' ~ m ~ l o ~ e r  for the receipt of Bids, pursuant to Bid I 
ITB SubClause 17 1 A Bid valid for a shorler mriod shall be reieded by the 

I Employer as being non-responsive. 
14.2 In exceptional circumstances, the Employer may solicit the Bidderj' m e n :  I to an extension of the bid-validity period. The reauest and r e s m e s  lhereto 

shall be made in writing or by cable. If a Bidder accepts to the period 
of validity, the Bid Security shall also be suitably extended. A B i i e r  may 
refuse the request without forfeiting its Bid Security. A Bider  granting the 
request will not be required nor permitted to mod* its Bid. except as 
provided in ITB SubClause 14.3. 

14.3 In the case of fixed-price contracts (rot subiect to orice adimtrnent). if the 
bibvalidity period is extended beyondsixty (60) days; the &nts pa$bIe in 1 both local and foreign currencies to the Bidder seleded for award shall be 
increased by applying the factors specified in the request for exlension to 
both the local and the foreign currency mmponent of the payments. 
respectively, for the period of delay beyond sixty (60) days after the expiry of 
the initial bid validity up to lhe time of notificafion of award. Bid wa lua lh  \viU 
be based on the Bid Prices without considering the above wrrecliML 

Copy No. 1." 'price Bid Copy No. 1." %echkal Bid Copy NO. 2." e l  &era. 
as appropriate. in the event of any discrepancy belween them. the original 
shall oovern. 

15. Format and 
Signing of Bid 

~ - 
15.2 The original and all copies of the Bid. each consisting of the doarments listed 

in ITB Sub-clause 9.1, shall be typed or wrinen in indelible ink and shall be 

15.1 The Bidder shall prepare an original and the number of copieslsets a' the 
Technical Bid and Price Bid specified in the Bid Data Sheet dearly rnarkjng 
each one as "Oriainal Technical Bid." 'Orioinal Price Bid.- 7echnkal Bid 

signed by the Bidder or a person a persons duly auihtzed to bind the 
Bidder to the Contract. The laner authorization shall be i n d i t e d  by \&en 
power of anorney accompanying the Bid and submitted as Attachment 2 lo 
the Bid under ITB Sub-clause 9.3. All pages of the Bid. except for 
unamended printed literature, shall be initialed by the p e ~ n  or penons 
signing the Bid. 

15.3 The Bid shall contain no alterations, omissions, or additions. unless such 
corrections are initialed by the person or persons signing the Bid. 

/ 15.4 The Bidder shall furnish information as desmibed in the last paraga* of the 
Form of Bid on wmm~ssions or gratu:bes, if any. paid or to be paid to agenls 

/ relatino to this Bid. and to contract execution-ifthe Bidder is awarded the 

I (a) bear the contract name indicated in the Bid Data Sheet the Invitation fa 
Bids title and number indicated in the B d  Data Sheet and the statemen: 

C4. Submission of Bids 

"Do Not Open Before [dalel," to be m p l e t e d  wilh lhe time and date 
specified in the Bid Data Sheet, pursuant to ITB Sub-Clause20.1. 

16.4 The inner envelopes shall also indicate the name and address of the Bidder 
SO that the Bid can be returned unopened in case it is declared late.- 

16. Sealing and 
Marking of Bids 

STANDARD 010 DOCUMENTS FOR PERFORhWCEBASED MANAGEhlENTCXbVRKT I C l l  

16.1 The original and all copies of the Technical Bid shall be placed in a sealed 
envelope clearly marked Technical Bid." and the original and all W e s  ofthe 
Price Bid in a sealed envelope clearly marked Price BW and warning: D o  
Not Open with the Technical Bid.- Both envelopes shall be placed into an 
outer envelope and sealed. This outer envelope shall bear the susm'i icn 
address and other information indicated in the Data Sheet and be dearfy 
marked. 'Do Not Open. Except in Presence of the Bid Eramination 
Committee." 

16.2 The envelopes containing the Technical and Price Bids shall be separatew 
sealed. and then sealed within a single outer envelope. 

16.3 The inner and outer envelopes shall: 
(a) be addressed to the Employer at the address given in lhe Bid Data 

Sheet. and 
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16.5 If the outer envelope is not sealed and marked as required by ITB Sub 
Clause 16.3, above, the Employer will assume no responsibility for the Bid's 
misplacement or premature opening. If the outer envelope discloses the 
Bidder's identity, the Employer will not guarantee the anonymity of the Bid 
submission, but this disclosure will not constitute grounds for Bid rejection. 

17. Deadline for 
Submission of Bids 

17.1 Bids must be received by the Employer at the address specified under ITB 
Sub-clause 16.3 no later than the time and date stated in the Bid Data Sheet. 

17.2 The Employer may, at its discretion, extend this deadline for submission of 
Bids by amending the Bid Documents in accordance with ITB Sub-clause 
7.3, in which case all rights and obligations of Employer and Bidders will 
thereafter be subject to the deadline as extended. 

19. Modification and 
Withdrawal of Bids 

18. Late Bids 

19.1 The Bidder may modify or withdraw its Bid after submission, provided that 
written notice of the modification or withdrawal is received by the Employer 
prior to the deadline prescribed for Bid submission. 

19.2 The Bidder's modifications shall be prepared, sealed, marked, and 
dispatched as follows: 
(a) The Bidders shall provide an original and the number of copies specified 

in the Bid Data Sheet of any modifications to its Bid, clearly identified as 
such, in two inner envelopes duly marked 'Bid Modifications - Original" 
and "Bid Modifications - Copies." The inner envelopes shall be sealed 
in an outer envelope, which shall be duly marked "Bid Modifications." 

(b) Other provisions concerning the marking and dispatch of Bid 
modifications shall be in accordance with ITB Sub-clauses 16.2, 16.3, 
and 16.4. 

19.3 A Bidder wishing to withdraw its Bid shall notify the Employer in writing prior 
to the deadline prescribed for Bid submission. The notice of withdrawal shall: 

(a) be addressed to the Employer at the address named in the BidData 
Sheet, and 

(b) bear the Contract name, the IFB number, and the words "Bid 
Withdrawal Notice." Bid withdrawal notices received after the Bid 
submission deadline will be ignored, and the submitted Bid will be 
deemed to have been validly submitted. 

19.4 No Bid may be withdrawn in the interval between the Bid submission deadline 
and the expiration of the bid-validity period specified in ITB Clause 14. 
Withdrawal of a Bid during this interval may result in the Bidder's forfeiture of 
its Bid Security, pursuant to ITB Sub-clause 13.6. 

18.1 Any Bid received by the Employer after the Bid submission deadline 
prescribed by the Employer, pursuant to ITB Clause 17, will be rejected and 
returned unopened to the Bidder. 
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C5. Bid Opening and Evaluation 

20. Opening of 
Technical Bids by 

Employer 

20.1 After the deadline for submission of Bids, the Technical Bid, including 
withdrawals and modifications made pursuant to ITB Clause 19, shall be 
opened immediately by the Bid Examination Committee in the presence of 
Bidders' designated representatives who choose to attend, at the time, date, 
and location stipulated in the Bid Data Sheet. The Price Bid shall remain 
sealed and deposited with a respectable public auditor or independent 
authority until all submitted Bids are opened publicly. The Bidders' 
representatives who are present shall sign a register evidencing their 
attendance. 

20.2 Envelopes marked Withdrawal" shall be opened first and the name of the 
Bidder shall be read out. Bids for which an acceptable notice of withdrawal 
has been submitted pursuant to ITB Clause 19 shall not be opened, and shall 
be returned to the Bidder. 

20.3 The Bidders' names, Bid modifications and withdrawals, the presence (or 
absence) of Bid Security, and any such other details as the Employer may 
consider appropriate, will be announced by the Employer at the opening. 
Subsequently, all envelopes marked "Modification" shall be opened and the 
submissions therein read out in appropriate detail. Bid Modifications shall 
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21. Clarification of 
Technical Bids 

confain no financial information. No Technical Bid shall be rejeded at Bid 
opening except for late Bids pursuant to lTB Clause 18. 

20.4 The Employer shall prepare minutes of the Technical Bid ow ing .  induding 
the information disclmed to those present in accordance with ITB S u b  
Clause 20.3. 

20.5 Bids not opened and read out at Bid opening shall not be considered further 
for evaluation, irrespective of the circurnstanw. 

20.6 Evaluators of Technical Bids shall have no access to the Price BiS until the 
Technical Evaluation, including any reviews or approvals. is wnduded. 

21.1 During Technical Bid evaluation. the Employer may. at .ts t i !  ask the 
Bidder for a darification of its Bid. The request for &if&kn and b e  respnse 
shall be in writing, and no change in the price or substance d the Bid SzS4 be 
swght offered, or permitted. 

22. Preliminarv 1 22.1 The Emolover will examine the Technical Bids to determine whether Mev are 
Examination df I complete, whether required sureties have been furnished, wvh&& the 
Technical Bids documents have been properly signed, and whether the Bids are generally in . . . 

order. 
22.2 Errors will be rectified on the following basis. K there is a t i i n c y  

between words and figures, the amount in wo& will prevail. K the Bidder 
does not accept the correction of errors. its Bid will be rejected. 

22.3 The Emolover mav waive anv minor inforrnalitv. nonconformitv. or irreouhritv 
In a ~echn~&l  Bid-that does not constrtute a Galena1 devlaoci, and ihat do& 1 not prejudice or affect the relallve ranking of any B~dder as a resufi of the 

I ~echni&l Evaluation, pursuant to ITB clause 27. 
22.4 Prior to the detailed evaluation. the Emolover will determine whether each 

Technical Bid is of acceptable q;allly. compiete. andsubstantrally res&sive / to the Bid Documents. For ~urrxses of this determination, a suSstanhally 
responsive Bid is one that wnforms to all the terms. ~~, and I specifications of the Bid Documents without material deviatiom. o5j&ims. 
wndiiionalifies, or reservations. A matetial deviation, objection, c h l d W I ' i .  
or reservation is one (i) that affects in any substantial way the smpe. qual'i. 
or performance of the Contract; (ii) that limits in any subsk~ntial w a y .  
inwnsistent with the Bid ~ocuments; the Employets righis or the successf;~ 
Biddefs obligations under the Contract; or (iii) v m e  recbfcation would 
unfairly affect the competitive position of other Bidders who are psent ing 
substantially responsive Bids. 

22.5 If a Technical Bid is not substantially responsive, it will be rejeded by the 
Employer. and may not subsequently be made responsive by the BiMer by 
co~eciion of the nonconformity. Tiie Employefs deterrni&tion of a Bid's 
responsiveness is to be based on the contents of the Bid .ts& w i t h o u t  
rewurse to eminsic evidence. 

22.6 After the Technical Evaluation is completed. the Employer shall n o w  f y e  
Bidders whose Bids did not meet the minimum m n p i t e  Technical SCme 
(ST) or were considered non-responsive to the Bid Documents and Scope d 
Work, indicating that the~r Price Bids will be returned unopned after 
completing the selection process. The Employer shall simultaneously nobly 
the B~dders that have secured the min~mum wmposite Technical Smre. 
indicating the date and time set for opening the Price Bids. The welung date 
shall not be sooner than two weeks after the nobfication date. The notification 
may be sent by registered lener, cable. telex. facsimile. or eledronic mail. 

23. Opening of Price 23.1 At a time and date to be determ~ned during the Pr~urement P r m  (and 
Bids by Em~loyer . conveyed in writing by the Employer to the Bidders). lhe Emdoyer will o w n  . . -  

j the ~ r i c e  Bids of all Dassina Technical Bidders in the we&& of Baders' 
designated representativG who chwse to attend. The Bidders' 
representatives who are present shall sign a register evidencing their 
attendance. 

23.2 The Bidders' names, their Total Management Fixed Fee. and any such other I details as tne Employer may consider appropriate. wvill be announced by the .~ ~ 

~mployer at the opening. 
23.3 The Employer shall prepare minutes of the Price Bid opening. indlding the 
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information disclosed to those present in accordance with ITB Sub-clause 
23.2. 

23.4 Bids not opened and read out at Bid opening shall not be considered further 
for evaluat~on, irrespective of the circumstances. 

24. Clarification of 
Price Bids 

I words will prevail. If the Bidder does not accept the correction of errors, its 
Bid will be rejected. 

24.1 During Price Bid evaluation, the Employer may, at its discretion, ask the 
Bidder for a clarification of its Bid. The request for clarification and the 
response shall be in writing, and no change in the price or substance of the 
Bid shall be sought, offered, or permitted. 

25. Preliminary 
Examination of Price 

Bids 

25.3 The Employer may waive any minor informality, nonconformity, or irregularity 
in a Price Bid that does not constitute a material deviation, and that does not 
prejudice or affect the relative ranking of any Bidder as a result of the Price 
evaluation. pursuant to ITB Clause 28. 

25.1 The Employer will examine the Price Bids to determine whether they are 
complete, whether any computational errors have been made, whether the 
documents have been properly signed, and whether the Bids are generally in 
order. 

25.2 Arithmetical errors will be rectified on the following basis. If there is a 
discrepancy between the unit price and the total price, which is obtained by 
multiplying the unit price and quantity, or between subtotals and the total 
price, the unit or subtotal price shall prevail, and the total price shall be 
corrected. If there is a discrepancy between words and fiaures, the amount in 

25.4 Prior to the detailed evaluation, the Employer will determine whether each 
Price Bid is of acceptable quality, complete, and substantially responsive to 
the Bid Documents. For purposes of this determination, a substantially 
responsive Bid is one that conforms to all the terms. conditions. and 

I speclficatlons of the Bid Documents wilnout malenal deuial'ons. object:ons. 
condlt.onal ues, or reservations. A ma1er;a aev:at on. objeclion, conditionality. 
or reservaton is one (i) that affects in anv substanial wav tne scooe. aual~tv. . . . ,. 
or performance of the Contract; (ii) tiat limits in any substantial way, 
inconsistent with the Bid Documents, the Employer's rights or the successful 
Bidder's obligations under the contract: or (iii) whose rectification would 
unfairly affect the competitive position of other Bidders who are presenting 
substantially responsive Bids. 

25.5 If a Price Bid is not substantially responsive. it will be reiected bv the 

/ Employer, and may not subsequently be made responsive by.the ~ idder  by 
correction of the nonconformity. The Employer's determination of a Bid's 
responsiveness is to be based on the contents of the Bid itself without / recourse to extrinsic evidence. 

I established for similar transactions by the central bani  or by a bank in 
the Employer's country, or 

26. Conversion to 
Single Currency 

(b) a currency widely used in international trade, such as U.S. dollars, at 
the selling rate of exchange published in the international press for the 
amount payable in foreign currency, and at the selling exchange rate 
established for similar transactions by the central bank in the 
Employel's country for the amount payable in the currency of the 
Employer's country. 

26.2 The currency selected for converting Bid prices to a common base for the 

26.1 To facilitate evaluation and comparison, the Employer will convert all Bid 
prices expressed in the amounts in various currencies in which the Bid Price 
is payable to either: 
(a) the currency of the Employer's country at the sellina exchanae rate 

I purpose of evaluation, along with the source and date of the exchange rate. 
is specified in the Bid Data Sheet. 

11-14 MODEL PROCUREMENT DOCUMENTS 



LEGAL. INSTTTUnhVU. AN0 EGUUiOWREFCWA I1 

28.1 The Price Bid contalnlng the lowest Total Management Fixed Fee (Fm) wll be 28. Price Evaluation / , ' , ' ' 

alven a Flnanclal Score (Sf) of 100 wints. The financial s m  (Sfl I% the 

27.Technical 
Evaluation 

other Price Bids will be kmputed as indicated in the Data Sheet Bid; will be 
ranked according to their combined Technical (St) and Financial (SO Sares 
using the weights (T = the weight given to the Technical Bid; P = the weight 
given to the Price Bid; T + P = 1) indicated in the Data S W  
S = St x T% +Sf x P% . The firm achieving the highest m S i n d  
Technical and Financial Score will be invited for negotiations. 

28.2 The following evaluation methods will be follov~ed: 

(a) Time schedule (program of peffmance): The services mvered by this 
bidding are required to be performed within the period named in the Bid 
Data Sheet after the effective date specified in the Form of Contract 
Agreement. Bidders are required to base their plices on the time 
schedule given in the Bid Data Sheet as well as the schedule fof 

27.1 The Employer will cany out a detailed technical evaluation o! the Bids 
previously determined to be substantially responsive in ader to determine 
whether the technical aspects are in amordance with the requirements se: 
forth in the Bid Documents. In order to reach such a determinalkn, the 
Employer will examine and compare the technical aspects of the Bids on the 
basis of the information supplied by the Bidders. taking into account the 
following factors: 
(a) overall completeness and mpl iance (the Bid that does not meet 

minimum acceptable standards of completeness. consistency. and deail 
will be rejected for non-responsiveness); 

(b) achievement of specified performance criteria: and 

(c) any other relevant factors, if any, listed in the Bid Data Sheet a Vlat the 
Employer deems necessary or prudent to take into consideralon 

27.2 The Bid Examination Committee, appointed by the Employer. as a w i d e  and 
each of its members individually, evaluates the Bids on the basis of Vleir 

I achieving the performance targets included in the Contract W. No 
credit will be given for earlier completion. Bids that reflect achievemen: d 

I responsiveness to the Scope of Work (Appendix A of the Contract hlodet in 
these Bid Documents), applying the evaluation criteria, subc?il&. and pain: 
system specified in the Data Sheet Each respomive Technical Bid will be 
given a composite Technical Score (St). A Technical B i  shall be rejecled at 
this stage if it does not respond to important aspects of the Sw? o! Work w if 
it fails to achieve the minimum comp i l e  Technical S m e  indicated in the 
Data Sheet 

performance targets beyond the ma$jmum designated period s b l l  be 
rejected. 

(b) Specific additional criteria: The relevant evaluation m e w .  i f  any. shall 
be detailed in the Bid Data Sheet 

28.3 Bid prices quoted by Bidderr shall remain unaltered. 

29. Contacting the , 29.1 From the time of Bid opening to the time of contract award, if any Bidder 
Employer wishes to contact the Employer on any matter related to its Bid, it should do so 

in writing. 
29.2 Any effort by a Bidder to influence the Employer in the Employer's Bd 

evaluation. Bid comparison, or contract award decisions may resuR in rejedion 
of the Biddefs Bid. 

C6. Award of Contract 

I contract work in hand, future commitmeits, and current litigation. have arisen 
or intervened during the period behveen the submission of the Ap$ication fw  
Preoualification and the submission of the Technical and Price Bids that would 

30. Changes in  
Qualification Status 

I 
.-- ~~ 

change the Employefs opnion as to whether the Apparent Succ~ssiul Bia 
is st1 . qualified to satisfactorily perform the Contract. 

30.1 Prior to proceeding with the award of contract. the Employer will deterrnlne to 
its satisfact~on that no circumstances. in parbwlar the Bidder's financial slatus. 
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30 2 An afflrmattve oetermlnatlon wil be a prereq~site for award of tne Contract to i tne Bldder. A nepatlve determinal$on w: I result in reiectlon of the Bidder's Bid. 
in which event the Employer will proceed to the nek lowest evaluated Bid t i  
make a similar determination of that Bidder's capabilities to perform 
satisfactorily. 

30.3 The capabilitles of the vendors and subcontractors proposed in the Bid to be 
used by the lowest evaluated Bidder will also be evaluated for acceptability. 
Their ~artici~ation should be confirmed with a letter of intent between the 
parties, as needed. Should a vendor or subcontractor be determined to be 
unacceptable, the Bid will not be reiected, but the Bidder wlll be reouired to 
substitute an acceptable vendor or subcontractor without any changk to the 
Bid price. 

responsive and to be the lowest evaluated Bid, further provided that the 
Bidder is determined to be qualified to perform the contract satisfactorily. 

31. Award Criteria 

32. Employer's Right 
To Accept Any Bid 

and To Reiect Anv or 

31.1 Subject to ITB Clause 32. the Employer will award the contract to the 
successful Bidder whose Bid has been determined to be substantiallv 

All   ids 

32.1 The Employer reserves the right to accept or reject any Bid, and to annul the 
Tender and reject all Bids at any time prior to award of contract, without 
thereby incurring any liability to the affected Bidder or Bidders, or any 
obligation to inform the affected Bidder or Bidders of the grounds for the 
Employer's action. 

I writing by regislered letter,-that its Bid has been accepted 

33. Notification of 
Award 

34. Negotiations 

33 1 Pr or to the expiration of the period of oid va idlty, the Employer will notify the 
SLICC~SS~U Boder in wntin~ by registereo letter or bv cab e. ts be confirmed in 

34.1 The Employer will notify the Apparent Successful Bidder of the location, date. 
and time for negotiations. The aim of negotiations is to reach agreement on 
all points and sign a contract. 

34.2 Negotiations will include a discussion of the Technical Bid, the proposed 
Workdan. Staffing Plan, and anv suaaestions made bv the firm to im~rove 
the Scope of work. The ~mploy& a n ; j ~ ~ ~ a r e n t  ~ucc&sful Bidder wili then 
work out final Scope of Work, staffinq, and bar charts indicating activities. 
staff. ~eriods in the field and in the home office. staff-months. lwistics. and ~ ~~ - - , -  ~. ~. . . 
reportjng. The agreed Workplan and final Scope of Work will then iorm part of 
the Contract. Special attention will be paid to getting the most the firm can 
offer within the available budget and to clearly defining the inputs required 
from the Employer to ensure satisfactory implementation of tne assignment. 

a 34.3 The financia. negotiat~ons will include a clarification (I any) of the firm's tax 
l ab~l:tv In the Emdover's coJntrv and the manner in which it will be reflected 

Contract; andwill reflect ihe agreed technical m~~i f imt ions in the cost 
of the services. Unless there are exceptional reasons, the financial 
negotiations will not involve the remuneration rates for staff (breakdown of 

I fees), other proposed unit rates, orlhe amount of incentive compensation. 
: 34.4 Having selected the firm on the basis of, among other things, an evaluation of 

proposed key professional staff, the Employer expects to negotiate a contract 
on the basis of the experts named in the Technical Bid. Before contract 
negotiations, the Employer will require assurances that the experts will be 
actually available. The Employer will not consider substitutions during 
contract negotiations unless both parties agree that undue delay in the 
selection process makes such substitution unavoidable, or that such changes 
are critical to meet the objectives of the assignment. If this is not the case and 

! if it is established that key staff were offered in the Bid without confirming 
their availability, the firm may be disqualified. 

34.5 The negotiations will conclude with a review of the Contract Model. To 
complete negotiations the Employer and the Apparent Successful Bidder will 
initial the agreed contract. If negotiations fail, the Employer will invite the 
Bidder who received the second highest combined Technical and Financial 
Score to negotiate a Contract. 
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35. Signing the 1 35.1 The Contract will be awarded followino neaotiatiom. After neootiatjom are ~-~ ~ ~ ~ ~ ~ 

completed, the Employer will prompll;notiy other~Biders that mey were I unsuccessful and return the unowned Pnce Bids of thcse Bidders v h  did 
not pass the Techn~cal Evaluat~on At the same bme as the Employ- nobfies 
the Apparent Successful B~dder that its Bid has been acce3led. the Em3bver 
will send the Bidder the Contract provided in the- Bid h&&. 
incorporating all agreements between the parties. 

35.2 Within twenty-eight (28) days of receipt of the Coniract, the Apprenl 
Successful Bidder shall sign and date the Contract and return fi to the 
Employer. 

35.3 Upon receipt of the signed Contract and following the successful Bidder's 
furnishing of the performance security Dursuant to ITB Clause 36. the 
~ m p l o ~ e r  will notify each unsuicisful Bider and will d i r g e  its 
Bid Security, pursuant to ITB Subclause 13.4. 

. ~~ V~ ~ ~~~ 

Procedures. of the Bid Documents or'in another form acceptawe to the 
Employer. 

36.2 Failure of the successful Bidder to comply with the re~uiremenb d ITB 

36. Performance 
Security 

Clause 36 or Clause 37 shall constitute sufficient grounds for the annulment / of the award and forfeiture of the Bid Security. in which event the Ern@oyer 

36.1 Within twenty-eight (28) days afler receipt of the noWication d award. the 
successful Bidder shall furnish the Performance Security in the amolslt given 
in the Bid Data Sheet and in the form wovided herein. Samde Farm and 

j may make the award to the next lowest evaluated Bidder or call for new Bids 

~ . .  ~ ~ ~.~~~~~ ~ ~ 

I i~onorl-financed &ntracts; observe the highest standard d ethics dwing the 
procurement and execution of such contracts. In pursuance d tiis diw. 

37. Corrupt or 
Fraudulent Practices 

. . 
[Donorl: 
(a) defines. for the purposes of this provision, the t e n s  set forth bdav as 

follows: 

(i) 'corrupt practice" means the offering. giving, receiving, or soliciting 
any thing of value to influence the action of a public official in the 
procurement process or in contract execution; and 

(ii) "fraudulent practice" means a misrepresentation of faus in order to 
influence a procurement process or the exeon d a w n w  to 
the detriment of the Borrower, and includes collusive practice 
among Bidders (prior to or afler bid submission) designed to 
establish Bid Prices at artificial. noncompetitive levels and to 
deprive the Borrower of the benefits of free and open mnptitia7: 

(b) will reject a Bid for award if it determines that the Bidder r e w m w e d  
for award has engaged in corrupt or fraudulent practices in mpe t i ng  
for the contract in question: 

(C) will declare a firm ineligible. either indefinitely or for a stated h o d  of 

37.1 [If applicable] [Donor] requires that Borrowers (including beneficiaries oi 
\Donor loans or aranisl. as well as BiddersISu~dierslOwrators under 

time, to be awarded a bank-financed contract i f  n at any time determines 
that the firm has engaged in corrupt or fraudulent practices in m n x t ~ n g  
for, or in executing. a [Donor]-financed contract 
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D. Bid Data Sheet 

The following bid-specific data for the Services to be procured shall amend and/or Lj 

supplement the provisions in the Instmctions to Bidders (ITB). Whenever.there is a conflict, 
the provisions herein shall prevail over those in the ITB. 

Dl.  Introduction 

, - 
IT0 1.1 Name of Contract: Performance-Based Management Contract for Water and 

Wastewater Services (or "Management Contract") 

ITS 1.1 
ITS 1.1 

Name of Employer: [Tendering Agency] 
[If applicable] The Employer has appointed as its representative the Government 
of Egypt's [Tendering Agency]. 
This Invitation to Bid is open only to Prequalified Bidders. Prequalified Bidders are 
those Bidders that were short-llsted per the [Tendering Agencyrs prequalification 
process for the Management Contract, conducted in [for example, in May and 
June 20021. 
Subsequent Work: 
The follow~ng applies regarding contract renewal and the right to bid on 
subsequent arrangements: 
A. Contract Renewal 

[If applicable] Name of the Borrower: Government of Egypt, [Tendering Agency] 
Name of Proiect: lnamel 

The Management Contract will be renewable for a term of five (5) years at the 
discretion of the Employer, and with the agreement of the Operator. As part of this 
renewal orocess. the Emolover or the O~erator shall be entitled to reouest that the 
contract be amended and thit the performance targets be renegotiated. 
If the Employer decides to award another Management Contract, but does not wish 
to automat~call~ renew the contract with the incumbent Operator. then it shall b y  - 
award tne subseq~ent contract through Internal onal compet,tlve bidd.ng, anu the 
Operator snall be ent~tled to panc~pate in 1n.s procurement process (however. Ine 

I incumbent Ooerator shall not be aiven anv  referential treatment). - . . 
B. Right to Bid on Subsequent Arrangements 
The Operator will be eligible to bid on subsequent long-ten arrangements such as 
leases, concessions, or other similar arrangements. However, the incumbent 
Operator will not be given preferential treatment (including, but not limited to, the 
right of first refusal) in bidding on subsequent arrangements. 
Bidders are encouraged to seek the participation of local firms or individuals by 
entering into a joint venture with, or subcontracting part of the assignment to. 
Egyptian firms or individuals. 
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ITS 3 

ITS 4.2 

Source of Funds: 
[If applicable] The source of the funds to be used in paying the Operator's Fixed 
Fee and Incentive Compensation is the [Donor]. 

Bidding Timetable: 
The Employer estimates that the procurement process will take approximately 
three (3) months from the issuance of the Bid Documents to the identification by 
the Evaluation Committee of the Bidder that has been successful in the bidding 
process (the "Apparent Successful Bidder). The execution of the Contract is 
expected to follow within approximately one (1) month thereafier. The estimated 
Bidding Timetable is as follows [dates indicative only]: 
(a) Issuance of Bid Documents June 29,2002 
(b) Data Room opens July 2,2002 
(c) Last day to submit questions on the Bid July 20, 2002 

Documents (Bid Document Questions) 
(d) Responses to questions on the Bid Documents July 27,2002 

issued (Responses to Questions Document #I)  



(e) Site visits July 29,2002 - Awust 3. 
2002 

(0 Pre-Bid Meeting August 1.2002 
(g) Last day to submit questions arising out of site August 10.2002 

visits and response to questions document # I  
(Site Visit and Follow-Up Questions) 

(h) Responses to Site Usit and Follow-Up August 17.2002 
Questions issued (Responses to Questions 
Document #2) 

(i) Date for the calculation of the wnversion to a Avgust 24, M02 
single currency for Bid Evaluation 

0) Bid submission deadline i September 7.2002 
(1200 mxxl Cairo. Egypt. 
time) 

' (k) Opening of Technical Bids September 7.2002 
(I) Opening of Price Bids (where applicable) October. 2002 
(m) Identification of Apparent Successful Bidder October. 20432 
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D2. The Bid Documents 

ITS 6.1 

ITB 6.2 

Address of Employerr 
[Tendering Agency] 
[Address, phone, fax, emaiq 
Reference documentation relating to the Management Contract has been made 
available to Bidders in a Data Room established in the [Tendering AgencyJs 
offices in Cairo (the Data Room). The Data Room is open for use by B i i e s  
Sundays through Thursdays, from 09:OO to 17:OO. horn July 2 2002 excluding 
Egyptian public holidays. Visils to the Data Room will not be permilted in the h e  
(5) working days prior to the Bid submission deadline. 

/ Bidders that wish to visit the Dab Room must submil a written reqwst to the 
1 Employer at least seven (7) days in advance of any propxed visit and musl 
i specify the time, dates, duration, and sites of any proposed visa and provide 
I details of the individuals who will participate in the visa (which may indude agents 

appo~nted by the Bidders). Bidden must sign a Confidentiality Agreement with the I 
, Employer before they will be permitted to enter the Data Room. 

Bidders are prohibited from obtaining documents or other \&en materials 
perfaining to the Management Contract or the Emplayer from sources 0 t h ~  than 
the Data Room. The contents of the Data Room may not be removed zt any time. 
The Disclaimer included at the beginning of the Bidding lnstrudiom al.w a@ies to 
the wntents of the Data Rwm. 
The Data Rwrn includes the following information: 

/ . General macroeconomic data; . Financial and institutional information on U t i l i ;  
; . Geographical data; 
' Legislation and regulations: 
1 Price mntracts; 
i . Management and staffing information: ' . Engineering and technical data; . Demand projections: . Relevant wnsultants' reporfs; and 

Estimates of required Mure investments in the [e.g., W'Iicyco system]. 
ailed Data Room Procedures and a Dab Room Index shall be provided under 
arate cover. Bidders will be permined to visit and examine the sites to obtain 
verify information that they deem necessary for the preparation of their Bids. 

I e visits have been scheduled for Ule week of flndjwtive dates] July 29 to 
ust 3. 2002. At this time. Bidders will have access to pesonrkd and to 

pection of any documentation that supplements the inlorrnation pnn4c!& in the 
Data Room. Failure to visit or otherwise mnducl investigations in relation to the 
Sites will not give the Bidder grounds for subsequently altering its Ba, nor *ll it 
relieve the Bidder from any responsibility for appropriatdy estimating the diiculiy 
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ITB 6.3 

ITB 6.4 

or cost of implementing the Management 'Contract. 
The Employer will not provide rights of inspection over existing or potential 
customer's land. 
Venue, time, and date of Pre-Bid Meeting: 
The Pre-Bid Meeting is scheduled to take place on [indicative date] August 1, 
2002. The location of the meeting is -. 
Non-altendance at the Pre-Bid Meeting will not be a cause for disqualification. 

ITB 8.1 1 Language of Bid: English 

ITB 9.2 

ITB 9.3 (c) & (d) 

Technical Bid - Bid Form: 
The detailed required content for the Technical Bid is: 
A. Staffng Plan: A detailed staffing plan (the Staffing Plan") setting out the 
Bidder's proposed staffing arrangements (the Biddefs own staff only) for carrying 
out the Services and divided into the following sections: 
(i) "Staffing Chart" that consists of a chart sNing out a list of all proposed staff, 

the role of each staff member, the duration of the involvement of each staff 
member, and the location of each staff member during their periods of 
assignment to carry out the Services; 

(ii) 'Summary of Staff Qualifications" that consists of a summary table setting out 
the names of each proposed staff member and their qualifications, years of 
experience, and areas of expertise; and 

(iil) "Curriculum Vitae" that contains the signed curriculum vitae of all proposed 
staff members. 

It .S des~rable that the maonry of the key profess~onal slaff propsed be pemlanent 
employees of the frm or have an exended and stab e wolklng relatlonshlp w~th IL 

6. Workplan: A detailed strategy and workplan (the Workplan") setting out the 
manner in which the Bidder proposed to carry out the Services as defined in the 
Scope of Work In Appendix A. of the Contract Model in these Bid Documents), 
meet the performance standards, and achieve ratings of "Excellent" in accordance 
with the Incentive Compensation Appendlx (Appendix G. of the Contract Model). 
The Workplan shall be divided into the following sections: 
(i) "Strategy for lmproving the Efficiency and Operation of the Water and 

Sewerage Systems;" 

(ii) "Strategy for lmproving Service lo Less-Developed Areas;" 
(ili) "Strategy for lmproving the Efficiency of Revenue Collection and 

Implementing the Cost Recovery Policies of the Government of Egypt;" 
(iv) "Strategy for lmproving the Efficiency of the Customer Service and Public I Relations Functions;" / (v) "Strategy for Improving the Effectiveness of the Management of the Water 

and Seweraae Svstems:" - ,  
(vi) "Strategy for lmproving the Long-range Performance of the Water and 

Sewerage Systems;" 
(vii) "Strategy for Assisting in Implementing the Investment Component that will 

be Carried Out in Parallel and Financed by other Donors;" 
(viii) "Support for Ongoing Integration of Utilities." 
The information provided in the above sections should describe the Bidder's 
Workplan as it relates to the Scope of Work (Appendix A,, Contract Model (in these 
Bid Documents)). 
Bidder's Eligibility and Qualifications: 
All Bidders have been prequalified in the manner described in BDS 2.1, above. If 
Bidders comprising a consortium change members of the consortium, then the 
Employer will be entitled to disqualify that consortium. The Employer will not 
disqualify the consortium if the changes are acceptable to it. 
Bidders shall notify the Employer of any material changes or additions to the 
information submitted as part of the Bidders' prequalification package. If there are 
no material changes, the Bidder is required to include a letter to that effect as part 
of the Bid. 
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03. Bid Price and Currency 

IT6 I 1  

IT6 11.4 

IT6 14.1 1 Bid Validity Period: 120 days 

The Bidder will confirm in its Price Bid its willingness to provide an uncordional 
Performance Security. 
For the information of Bidders, the provisions with respect to taxes, duties. levies. 
and charges appear in Clause 1.10 Of the Contract Model (included ke in) .  

D4. Bid Preparation and Submission 

IT6 13.1 

In add~tion. Bids should be submined in hard-back folders or binders. Each s e d m  
must be segreaated using tabbed dividw cards that identify that s&. A (axe of 

Amount of Bid Securi!): [amount indicative onlyJ USS 50,000.00 ( T i  k u s a n d  
United States dollars) 

IT6 15.1 819.2 Format and Signing of Bid: 
The Bidder shall prepare an original and six (6) mpies of both the Technical Bid 
and the Price Bid. 

embodied in the Management ~&lract: and (d) calculate each B i i d s ~ m ~ i t ~  
Technical Score (St), amrdinq to the evaluahon cnteria and welshlirrrs se: forlh 

contents mist-be included in each folder or binder that identifies the mntents of 
each section of the Bid. 

. . . - - 
below. 
A. Technical Evaluatim Crileria: In the technical examinalion. the Cornmillee will 
pay particular attention to the quality of the Bidders' Stafling Plan and Wofkplans. 
as required by ITB 9.2, for accomplishing the SOW inclvded in Appendix A. 
Contract Model (Section IV. Bid Documents). Spedfic anentim will be paid to: 
(i) The evaluation of the Workplan shall be based on (a) the degree to which the 

Workplan demonstrates an understanding of GOE policies in the affected 
geographical area; (b) the extent to which the Workplan addresses the 

IT6 17.1 

IT6 20.1 

STANDARD BID DOCUMENTS FOR PERFORMANCE-SSEO W G U U E N ~  C Q \ '  1621 

U b  

Address of Bid submission: 
Government of Egypt [Tendering Agency] 
[appropriate official, title, address, phone, fax, emaiv 
Deadline for Bid submission: 1203 noon local Cairo, Egypt. time on September 7. 
2002. 

Location, time. and date of Bid opening: 
Opening of the Technical Bids will occur at 12:OO noon local Cairo. E g m  time, on 
September 7,2002. 

D5. Bid Evaluation 

IT6 26.2 

IT6 27 

Cunency chosen for the purpose of conve~ng lo a common currency; United 
States dollars 
Source of exchange rate: The Financial Times 
Date of exchange rate: [date indicative onlyJAugust 24.2002 

Technical Evaluation: The Employer will convene a Bid Examinalion Committee 
comprising representatives of the rendering AgencyJ. consultants. an3 olhe5 
relevant parlies. The Committee will write a Bid Examination R e p i  that indicates 
the responsiveness of each Bid. The Committee will: (a) prepare a a m p n t i v e  
table of the various Bids received. taking into account the information requested in 
the ITB (table will be used to check the responsiveness of the Bid and w i l l  rank 
each Bid according to the evaluation criteria mntained in the Bid Data Sheet); (b) 
check that the Bidder accepts the performance targets i$ted in Appendix H. of the 
Contrad Model in these Bid Documents. and that the Biddeis strategy for 
achieving these targets is consistent with the timetable; (c) check the ovecall 
mnsistencv of the various strateaies desuibed in accordance with rwldrements 
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spec i c  servdces tnat are requlreo by the SOW In Append x A of the Contract 
Mode, ana (c) the extent to wnlcn the B~ooer demonstrates that 11 n I1 meet 
the performance standards. w 

(ii) The evaluation of the Staffing Plan shall be based on (a) its clarity, 
comprehensiveness, and level of detail: (b) the extent to which the 
appropriate expertise, in accordance with the Management Staff Expertise 
table, is included; and (c) the extent to which it addresses the specific 
services that are required by the Swpe of Wok in Appendix A,. Contract 
Model. 

(iiii) The evaluation of the qualifications and competence of proposed staff shall 
be based on the (a) professional qualifications and experience of the 
Resident Project Manager; (b) professional qualifications and experience of 
the proposed resident Management Staff (experience in the sector, number 
of years employed by the Operator, experience in developing countries. 
experience in the region, and English language capabilities); (c) degree to 
which they have the expertise listed in the Management Staff Expertise table 
included in Appendix A. of the Contract Model; and (d) qualifications and 
experience of staff supporting the resident Management Staff (short-term and 
headquarters staff). 

6. Scoring the Technical Evaluation Criteria 
The number of points to be given under each of the evaluation criteria are: 

Total 
Evaluation Categoy [points indicative only] Points 

Quality of the Staffing Plan (minimum score = 5) 10 

Qualifications and Competence of Proposed Staff (minimum score = 20) 
- Qualifications and experience of Resident Project Manager 10 
- Qualifications and experience of Proposed Management Staff 20 
- Qualifications and experience of Suppo!ting Staff 2 

Subtotal: 32 

Quality of the Workplan (minimum swre = 40) 
- Strategy for lmproving the Efficiency and Operation of the Water 

and Sewerage Systems - Strategy for lmproving Services in Less-Developed Areas 
- Strategy for lmproving the Efficiency of Revenue Collection and 

Implementing the Cost Recovery ~olic;es of the Government of 
EgY Pt - Strategy for improving the Efficiency of the Customer Service and 
Public Relations Functions 

- Strategy for lmproving the Effectiveness of the Management of the 
Water and Sewerage Systems 

- Strategy for lmproving the Long-range Performance of the Water 
and Sewerage Systems 

- Strategy for Assisting in Implementing the Investment Component 
that will be Carried Out in Parallel and Financed by other Donors 

- Support for Ongoing Integration of Utilities Plan 
Subtotal: 

I TOTAL: 100 
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A Bid that contains explicit reservations on the performance targets or p f m n c e  
index included in the Contract Model fin these Bid Documents). or whose nrcw35ed 

ITB 28.2 (a) 

strategies are judged inconsistent wiih the performance targ&. will be &led nor+ 
responsive. 
C. Calculating the Technical Score 
ATechnical Bid must receive at least: 

A composile Technical Score (St) of 75 out of a total possible 100 points; and . The minimum scores noted in parentheses for each of the criteria swred. 
to qualify to be considered further in the procurement process. Technical BSs that 
recelve fewer than 75 mints or do not receive at least the minimum swres in each I 
scored category will not be wnstdered further and the Bid Examimtwn Committee 
l ~ l l  not open the associated Price Bid envelopes. (Under this evaluation rrocess. It 
IS possible to meet or exceed the minimum smris for each criterion and still rot 

to be considered further.) 
Technical Bids that receive the minimum mmposite Technical Saxe (St) of 75 
points and the minimum scores for each category will be issued a ?ass' saxe. 
and will proceed to the Price Evaluation. 

Price Evaluation: 
The Price Bids of passing Bidders will be ranked by the Bid Examinah 
Committee from lowest to highest based on the Total Management Fixed Fee (lhe 
combined total of the fixed fee and incentive payments) in each Bidder's Price 
Schedules. 
The formula for determining the financial saxes is the folluwing: 

Sf = 1W x FmIF 
in which Sf is the financial score. Fm is the lowest Total Management Flxed Fee. 
and F the Total Management Fixed Fee of the Bid under consideration. 
The weights given to the Technical and Price Bids are: 

T = 0.80. and 
P = 0.20 

In the Price Schedules. Bidders are required lo indicate the pMtion of the TcQl 
Management Fixed Fee that is attributable to the services to be provided f a  Ik 
Less-Developed Area Program (Task (b). Subtasks (i) through (N). of the Scope of 
Work in Appendix A. - included in these Bid Dowmenls). The p l r pxe  of 
presenting the price for services in this manner is to emble the Employer to 
evaluate the impact of the services required under such Program on the total cost 
of the Contract. The Employer may, at ils sole discretion. remove such Pmgram 
from the scope of services following opening of Bidders' Price B i i .  In this cpe. 
the portion of the Bidder's fixed fee attributable to such Program will be deducted 
from the Total Mamgement Fixed Fee to arrive at an Amended Total Mawemmt  
Fixed Fee 
Time schedule: 
The servlces to be provided under the Mamgement Contract must k m $ e t e d  
within the five (5) year term of the Management Conlract. The specific limeaYe f a  
achievina the wrformance tamets under the Mamoement Contract is i n d m  in 
~ppendi; H. o i  the Contract ~ o d e l  (in these Bid ~ocuments). 

ITB 28.2 (b) Specfic additional criteria: 
No specific additional criteria shall be considered. 

D6. Contract Award 

STANDARD 810 DOCUMENTS FOR PiRFORhlANCEB9SEO M4NAGOIEN7 C0INiW.G UZ3 

ITB 36 Amount of Performance Security: re.#., US$ 250,000.00 (two hundred and finy 
thousand United States Dollars)] 
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E. Model Performance-Based Management Contract 

El.  Model Cover Page 

Performance-Based Management Contract for Water Supply and 
Wastewater Sewices in Egypt 

between 

UtilityCo 
[The Tendering Agency] 

and 

[The Operator] 

Date - 

E2. Model Table of Contents 

Performance-Based Management Contract 

1. General Conditions 

1.1 Definitions 
1.2 Relation Between the Parties 
1.3 Law Governing Contract 
1.4 Language 
1.5 Headings 
1.6 Notices 
1.7 Location 
1.8 Authority of Member in Charge 
1.9 Authorized Re~resentatives 
1.10 Taxes and ~ L t i e s  

2. Commencement, Completion, Modification, Renewal, and Termination of Contract 

2.1 Effectiveness of Contract 
2.2 Termination of Contract for Failure to Become Effective 
2.3 Commencement of Services 
2.4 Expiration of Contract 
2.5 Entire Agreement 
2.6 Modification 
2.7 Renewal 
2.8 Right to Btd on Subsequent Arrangements 
2.9 Force Majeure 
2.10 Suspension 
2.1 1 Termination 

3. Obligations of the Operator 

3.1 General 
3.2 Conflict of Interests 
3.3 Confidentiality 
3.4 Liability of the Operator 
3.5 Insurance to Be Taken by the Operator 
3.6 Accounting, Inspection, and Auditing 
3.7 Ooerator's Actions Reauirina Employer's Approval . - . .  . . 
3.8 ~ e p o l t i n ~  Obligations 
3.9 Documents Prepared by the Operator to be the Property of the Employer 
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3.10 Equipment and Materials Furnished by the Employer 

4. Operator's Personnel 

4.1 General 
4.2 Description of Personnel 
4.3 A ~ ~ ~ o M I  of Personnel 
4.4 Working Hours. Overtime. Leave, et ceiera 
4.5 Removal andlor Replacement of Personnel 
4.6 Resident Project Manager 

5. Obligations of the Employer 

5.1 Delegation of Day-tmday Management 
5.2 Assistance and Exemptions 
5.3 Access to Land and Information 
5.4 Change in the Applicable Law 
5.5 Services, Facilities, and Property of the Employer 
5.6 Payment 
5.7 Counterpart Personnel 

6. Payments to the Operator 

6.1 Cost Estimates. Ceiling Amount 
6.2 Currency of Payment 
6.3 Payments 
6.4 Valuation of Currencies 
6.5 Mode of Billing and Payment 

7. Control 

7.1 Independent Technical and Financial Auditors 

% E d  
8. Fairness and Good Faith 

8.1 Good Faith 
8.2 Operation of the Contact 

9. Settlement of Disputes 

9.1 Amicable Settlement 
9.2 Right to Arbitration 
9.3 Selection of Arbitratorr 
9.4 Rules of Procedure 
9.5 Substiiute Arbitrators 
9.6 Nationality and Qualifications of Arbiiratm 
9.7 Miscellaneous 

Appendices to Contract 

A. Description of Services 
8. Reporting Requirements 
C. Key Personnel and Subcontractors 
D. Hours of Work for Kev Personnel 
E. Duties of the ~ m p ~ o y i r  
F. Cost Estimates in Foreign Currency 
G. Incentive Payments 
H. Form of Bank Guarantee for Advance Payments 
I. Guarantee 
J. Procurement Procedures 
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E3. Model Performance-Based Management Contract 

Performance-Based Management Contract L.wJ 

THIS CONTRACT (hereinafter, together with all Appendices attached hereto and forming 
an integral part hereof, called the "Contract") is made the day of the month of 
[month], 2002, between, on the one hand, UtilityCo (hereinafter called the "Employer") and, 
on the other hand, (hereinafter called the "Operator"). The Employer 
has designated its Board of Directors to administer this contract on its behalf. The Operator 
shall fully cooperate with the Employer and the Board. 

WHEREAS: 

(a) the Employer has requested the Operator to provide certain services as defined in this 
Contract; 

(b) the Operator, having represented to the Employer that it has the required professional 
skills, personnel, and technical resources, has agreed to provide the Services on the terms 
and conditions set forth in this Contract; 

(c) the Employer has received a credit from the [name of Donor] (hereinafter called 
"(Donorf') toward the cost of Services and intends to apply a portion of the proceeds of 
this credit to eligible payments under this Contract, it being understood (i) that payments 
by [Donor] will be made only at the request of the Employer and upon approval by 
[Donor], (ii) that such payments will be subject, in all respects, to the terms and 
conditions of the agreement providing for the credit, and (iii) that no party other than the 
Employer shall derive any rights from the agreement providing for the credit or have any b d  
claim to the credit proceeds; and 

(d) the Operator's Parent has guaranteed this Contract as provided for in Appendix J. 

NOW, THEREFORE, the parties hereto hereby agree as follows: 

1. General Conditions 

1.1 Definitions 

Unless the context otherwise requires, the following terms whenever used in this Contract 
have the following meanings: 

(a) "Applicable Law" means the laws and any other instruments having the force of law in 
Egypt, as they may be issued and in force from time to time; 

(b) "Board" or "Board of Directors" means the Board of Directors of UtilityCo; 

(c) "Contract" means this Contract between the Employer and the Operator; 

(d) "Effective Date" means the date on which this Contract comes into force and effect 
pursuant to Clause 2.1 hereof; 

(e) "Employer" means UtilityCo; 
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(f) "foreign currency" means any currency other than the currency that constitutes lezal 

W 
tender in Egypt; 

(g) "Egypt" means the Arab Republic of Egypt; 

(h) "Local currency" means a currency that constitutes legal tender in E g y p ~  

(i) "Member" in case the Operator consists of a joint venture or more than one entity, means 
any of these entities, and "Members" means all of these entities; 

(j) "Party" means the Employer or the Operator, as the case may be; and "Parties" means 
both of them; 

Q "Personnel" means persons hired by the Operator or by any Subcontractor as employees 
and assigned to the project or any part thereof; "Foreign Personnel" means such persons 
who at the time of being so hired had their domicile outside E g y p ~  and "Local Personnel" 
means such persons who at the time of being so hired had their domicile in E-qS  

(1) "Project" means providing water andlor wastewater sentices in Egypr 

(m)"Senices" means the work to be performed by the Operator pursuant to this Contract for 
the purposes of the Project, as described in Appendix A. hereto; 

(n) "Starting Date" means the date referred to in Clause 2.3 hereof; 

U (0) "Subcontractor" means any entity to which the Operator subcontracts any part of the 
Senices in accordance with the provisions of Clause 3.8 hereinafter, and 

@) "Third Party" means any person or entity other than Egypf the Employer, the Operator, 
or a Subcontractor. 

1.2 Relation between the Parties 

The Operator, subject to this Contract, has complete charge of Personnel performing the 
Services and shall be fully responsible for the Services performed by it or on its behalf 
hereunder. The Employer will provide its current personnel as counterpart, who will fall 
under the supervision of the Operator. 

1.3 Law Governing Contract 

This Contract, its meaning and interpretation, and the relation between the Parties shall be 
governed by the Applicable Law. 

1.4 Language 

This Contract has been executed in the English language, which shall be the binding and 
controlling language for all matters relating to the meaning or interpretation of this Contract. 
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1.5 Headings 

The headings shall not limit, alter, or affect the meaning of this Contract. 

1.6 Notices 

1.6.1 Any notice, request, or consent required or permitted to be given or made pursuant to 
this Contract shall be in writing. Any such notice, request, or consent shall be deemed to have 
been given or made when delivered in person to an authorized representative of the Party to 
whom the communication is addressed, or when sent by registered mail, telegram, or 
facsimile to such Party at the following address: 

For the Employer: 
Attention: 
Cable address: 
Facsimile: 

For the Operator: 
Attention: 
Cable address: 
Facsimile: 

1.6.2 Notice will be deemed to be effective as follows: 

(a) in the case of personal delivery or registered mail, on delivery; 
@) in the case of telegrams, four (4) hours following confirmed transmission; and 
(c) in the case of facsimiles, four (4) hours following confirmed transmission. 

1.6.3 A Party may change its address for notice hereunder by giving the other Party notice of 
such change pursuant to this Clause. 

1.7 Location 

The Services shall be performed at such locations as are specified in Appendix A. hereto and, 
where the location of a particular task is not so specified, at such locations, whether in Egypt 
or elsewhere, as the Employer may approve. 

1.8 Authority of Member in Charge 

In case the Operator consists of a joint venture of more than one entity, the Members hereby 
authorize to act on their behalf in exercising all the Operator's rights and 
obligations toward the Employer under this Contract, including without limitation the 
receiving of instructions and payments from the Employer. 

1.9 Authorized Representatives 

Any action required or permitted to be taken, and any document required or permitted to be 
executed under this Contract, may be taken or executed: 

(a) on behalf of the Employer by its Board of Directors or his designated representative; and icu' 
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@) on behalf of the Operator by or his designated representative. 

1.10 Taxes and Duties 

The Employer warrants that the Operator and the Personnel shall be exempt from (or that the 
Employer shall pay on behalf of the Operator and the Personnel) any taxes, duties, fees, 
levies, and other impositions imposed, under the Applicable Law, on the Operator and the 
Personnel in respect of: 

(a) any payments whatsoever made to the Operator, Subcontractors, and the Personnel of 
either of them (other than nationals or permanent residents of Egypt), in connection with 
the carrying out of Services; 

@) any equipment, materials, and supplies brought into Egypt by the Operator or 
Subcontractors for the purpose of carrying out the Services and which, after having been 
brought into such territory, will be subsequently withdraum therefrom by them; 

(c) any equipment imported for the purpose of carrying out the Services and paid for out of 
funds provided by the Employer and which is treated as property of the Employer, 

(d) any property brought into Egypt by the Operator, any Subcontractors, the Personnel of 
either of them (other than nationals of Egypt or permanent residents of E ~ y t ) ,  or the 
eligible dependents of such Personnel for their personal use and \vhich will subsequently 
be withdrawn therefrom by them upon their respective departure from Egypt, provided 
that: 

i. the Operator, Subcontractors, and Personnel, and their eligible dependents, shall 
follow the usual customs procedures of Egypt in importing property into E,vS and 

ii. if the Operator, Subcontractors, or Personnel, or their eligible dependents, do not 
withdraw but dispose of any property in Egypt upon which customs duties and taxes 
have been exempted, the Operator, Subcontractors, or Personnel, as the we may be, 
(1) shall bear such customs duties and taxes in conformity with the re~la t ions  of 
Egypt, or (2) shall reimburse them to the Employer if they were paid by the Employer 
at the time the property in question was brought into Egypt. 

2. Commencement, Completion, Modification, 
Renewal, and Termination of Contract 

2.1 Effectiveness of Contract 

This Contract shall come into force and effect on the date this Contract is executed (the 
"Effective Date") contingent on final approval of funding by [Donor]. 

2.2 Termination of Contract for Failure To Become Effective 

If this Contract has not been finally approved by [Donor] within sixty (60) days of the 
Effective Date, either Party may, by not less than four (4) weeks' written notice to the othe~ 
Party, declare this Contract to be null and void, and in the event of such a declaration by 
either Party, neither Party shall have any claim against the other Party with respect herero. 
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2.3 Commencement of Services 

The Operator shall begin carrying out the Services not later than on a date (the "Starting '"kd 

Date") the later of forty-five (45) days after the Effective Date or approval of the Contract by 
[Donor], or on such later date as the Parties may agree in writing. 

2.4 Expiration of Contract 

Unless terminated earlier pursuant to Clause 2.9 hereof, this Contract shall terminate on the 
fifth anniversary of the Starting Date, except if the Parties agree to extend the Contract under 
the same terms and conditions for an additional period not to exceed five (5) years. 

2.5 Entire Agreement 

This Contract contains all covenants, stipulations, and provisions agreed by the Parties. No 
agent or representative of either Party has authority to make, and the Parties shall not be 
bound by or be liable for, any statement, representation, promise, or agreement not set forth 
herein. 

2.6 Modification 

Modification of the terms and conditions of this Contract, including any modification of the 
scope of the Services, may only be made by written agreement between the Parties; provided, 
however, that if during the term of this Contract other contractors are engaged for work with 
respect to the water and sewerage systems in Egypt and their activities materially impact the 
incentive payments pursuant to clause 6.3 (d), the Parties shall mutually agree on appropriate 
adjustments to such incentive payments. [If appropriate: Modifications shall not be effective 
until the consent of (Donor) has been obtained.] Pursuant to Clause 7.2 hereof, however, 
each Party shall give due consideration to any proposals for modification made by the other 
Party. 

2.7 Renewal 

The Contract is renewable for a term of five (5) years at the discretion of the Employer, and 
with the agreement of the Operator. As part of the renewal process, the Employer or the 
Operator shall be entitled to request that the Contract be modified or that performance targets 
be renegotiated. 

If the Employer decides to award another management contract, but does not wish to 
automatically renew the Contract with the incumbent Operator, then it shall award the 
subsequent contract through international competitive bidding, and the incumbent Operator 
shall be entitled to participate in this bidding process (however, the Operator shall not be 
given any preferential treatment). 

2.8 Right To Bid on Subsequent Arrangements 

The Operator shall be eligible to bid on subsequent long-term arrangements such as leases, 
concessions, or other similar arrangements that result from or follow-on the Contract. 
However, the Operator shall not be given preferential treatment (including, but not limited to, 
the right of first refusal) in bidding on subsequent arrangements. Icbuu' 
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2.9 Force Majeure 

"8ri 2.9.1 Definition 

(a) For the purpose of this Contract, "Force Majeure" means an event which is beyond the 
reasonable control of a Party, and which makes a Party's performance of its obligations 
hereunder impossible or so impractical as reasonably to be considered impossible in the 
circumstances, and includes, but is not limited to, war, riots, civil disorder, earthquake, 
fire, explosion, storm, flood or other adverse weather conditions, strikes, lockouts, or 
other industrial action (expect where such strikes, lockouts, or other industrial action are 
within the power of the Party invoking Force Majeure to prevent), confiscation, or any 
other action by government agencies. 

(b) Force Majeure shall not include (i) any event which is caused by the negligence or 
intentional action of a Party or such Party's Subcontractors, agents, or employees, nor (ii) 
any event which a diligent Party could reasonably have been expected to both (A) take 
into account at the time of the conclusion of this Contract and (B) avoid or overcome in 
the carrying out of its obligations hereunder. 

(c) Force Majeure shall not include insufficiency of funds or failure to make any payment 
required hereunder. 

2.9.2 No Breach of Contract 

The failure of a Party to fulfill any of its obligations hereunder shall not be considered to be a 
breach of, or default under, this Contract insofar as such inability arises from an event of 
Force Majeure, provided that the Party affected by such an event has taken all reasonable 
precautions, due care, and reasonable alternative measures, all with the objective of canying 
out the terms and conditions of this Contract. 

2.9.3 Measures To Be Taken 

(a) A Party affected by an event of Force Majeure shall take all reasonable measures to 
remove such Party's inability to fulfill its obligations hereunder -4th a minimum of delay. 

(b) A Party affected by an event of Force Majeure shall notify the other Party of such event 
as soon as possible, and in no event later than five (5) days follouing the occurrence of 
such event, providing evidence of the nature and cause of such event, and shall similarly 
give notice of the restoration of normal conditions as soon as possible. 

(c) The Parties shall take all reasonable measures to minimize the consequences of any event 
of Force Majeure. 

2.9.4 Extension of Time 

Any period within which a Party shall, pursuant to this Contract, complete any action or task 
shall be extended for a period equal to the time during which such Party was unable to 
perform such action as a result of Force Mujeure. 
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2.9.5 Payments 

During the period of their inability to perform the Senices as a result of an event of Force 
Majeure, the Operator shall be entitled to continue to be paid under the terms of this Contract 
as well as to be reimbursed for additional costs reasonably and necessarily incurred by them 
during such period for the purposes of the Services and in reactivating the Services after the 
end of such period. 

2.9.6 Consultation 

Not later than thirty (30) days after the Operator, as the result of an event of Force Majeure, 
has becomc unable to perfom a material portion of the Senices, the Parties shall consult 
with each other with a view to agreeing on appropriate measures to be taken in the 
circumstances. 

2.10 Suspension 

The Employer may, by written notice of suspension to the Operator, suspend all payments to 
the Operator hereunder if the Operator fails to perform any of its obligations under this 
Contract, including the carrying out of the Services, provided that such notice of suspension 
(i) shall specify the nature ofthe failure, and (ii) shall request the Operator to remedy such 
failure within a period not exceeding thirty (30) days after receipt by the Operator of such 
notice of suspension. 

2.11 Termination 

2.11.1 By the Employer 

The Employer may, by not less than thirty (30) days' written notice of termination to the 
Operator (except in the event listed in paragraph ( f )  below, for which there shall be a written 
notice of not less than sixty (60) days), such notice to be given after the occurrence of any of 
the events specified in paragraphs (a) through ( f )  of this Clause 2.1 1 .l, terminate this 
Contract: 

(a) if the Operator fails to remedy a failure in the performance of its obligations hereunder (a 
failure to meet a composite performance factor of 2.5 pursuant to Appendix H. shall put 
the Operator on notice of possible termination and failure to meet a composite 
performance of 3.5 is grounds for termination), as specified in a notice of suspension 
pursuant to Clause 2.8 hereof, within thirty (30) days of receipt of such notice of 
suspension or within such further period as the Employer may have subsequently 
approved in writing; 

(b) if the Operator becomes insolvent or bankrupt or enters into any agreements with its 
creditors for relief of debt or takes advantage of any law for the benefit of debtors or goes 
into liquidation or receivership whether compulsory or voluntary; 

(c) if the Operator fails to comply with any final decision reached as a result of arbitration 
proceedings pursuant to Clause 8 hereof; 
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(d) if the Operator submits to the Employer a statement which has a material effect on the 
rights, obligations, or interests of the Employer and which the Operator lcno\~s to be false; 

(e) if, as the result of Force Majeure, the Operator is unable to perform a material portion of 
the Services for a period of not less than sixty (60) days; or 

( f )  if the Employer, in its sole discretion and for any reason whatsoever, decides to terminate 
this Contract. 

2.11.2 By the Operator 

The Operator may, by not less than thirty (30) days' written notice to the Employer, such 
notice to be given after the occurrence of any of the events specified in paragraphs (a) 
through (d) of this Clause 2.1 I .2, terminate this Contract: 

(a) if the Employer fails to pay any money due to the Operator pursuant to this Contract and 
not subject to dispute pursuant to Clause 8 hereof within forty-five (45) days after 
receiving written notice from the Operator that such payment is overdue; 

@) if the Employer is in material breach of its obligations pursuant to this Contract and has 
not remedied the same within forty-five (45) days (or such longer period as the Operator 
may have subsequently approved in writing) following the receipt by the Employer of the 
Operator's notice specifying such breach; 

(c) if, as the result of Force Majeure, the Operator is unable to perform a material portion of 
the Services for a period of not less than sixty (60) days; or 

(d) if the Employer fails to comply with any final decision reached as a result of arbitration 
pursuant to Clause 8 hereof. 

2.11.3 Cessation of Rights and Obligations 

Upon termination of this Contract pursuant to Clauses 2.2 or 2.1 1 hereof, or upon expiration 
of this Contract pursuant to Clause 2.4 hereof, all rights and obligations of the Parties 
hereunder shall cease, except (i) such rights and obligations as may have accrued on the date 
of termination or expiration, (ii) the obligation of confidentiality set forth in Clause 3.3 
hereof, (iii) the Operator's obligation to permit inspection, copying and auditing of its 
accounts and records set forth in Clause 3.6(ii) hereof, and (iv) any right which a Party may 
have under the Applicable Law. 

2.11.4 Cessation of Services 

Upon termination of this Contract by notice of either Party to the other pursuant to Clauses 
2.1 1.1 or 2.1 1.2 hereof, the Operator shall, immediately upon dispatch or receipt of such 
notice, take all necessary steps to bring the Senices to a close in a prompt and orderly 
manner and shall make every reasonable effort to keep expenditures for this purpose to a 
minimum. With respect to documents prepared by the Operator and equipment and materials 
furnished by the Employer, the Operator shall proceed as provided, respectively, by Clauses 
3.9 or 3.10 hereof. 
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2.11.5 Payment upon Termination 

Upon termination of this Contract pursuant to Clauses 2.1 1.1 or 2.1 1.2 hereof, the Employer 
shall make the following payments to the Operator: 

(a) remuneration pursuant to Clause 6 hereof for Services satisfactorily performed prior to 
the effective date of termination; 

(b) reimbursable expenditures pursuant to Clause 6 hereof for expenditures actually incurred 
prior to the effective date of termination; and 

(c) except in the case of termination prior to paragraphs (a) through (d) of Clause 2.11.1 
hereof, reimbursement of any reasonable cost incident to the prompt and orderly 
termination of the Contract including the cost of the return travel of the Operator's 
personnel and their eligible dependents. 

2.11.6 Disputes about Events of Termination 

If either Party disputes whether an event specified in paragraphs (a) through (e) of Clause 
2.1 1.1 or in Clause 2.1 1.2 hereof has occurred, such Party may, within forty-five (45) days 
after receipt of notice of termination from the other Party, refer the matter to arbitration 
pursuant to Clause 8 hereof, and this Contract shall not be terminated on account of such 
event except in accordance with the terms of any resulting arbitral award. 

3. Obligations of the Operator 

3.1 General 

3.1.1 Standard of Performance 

The Operator shall perform the Services and cany out its obligations hereunder with all due 
diligence, efficiency, and economy, in accordance with generally accepted techniques and 
practices used in the water and sewerage industry and with professional engineering and 
consulting standards recognized by international professional bodies, and shall observe sound 
management, technical, and engineering practices, and employ appropriate advanced 
technology and safe and effective equipment, machinery, materials, and methods. The 
Operator shall, in respect of any matter relating to this Contract or to the Services, at all times 
support and safeguard the Employer's legitimate interests in any dealings with 
Subcontractors or Third Parties. 

3.1.2 Law Governing Services 

The Operator shall perform the Services in accordance with the Applicable Law and shall 
take all practicable steps to ensure that any Subcontractors, as well as the Personnel and 
agents of the Operator and any Subcontractors, comply with the Applicable Law. The 
Employer shall advise the Operator in writing of relevant local customs and the Operator 
shall, after such notifications, respect such customs. 
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3.2 Conflict of Interests 

3.2.1 Operator Not To Benefit from Commissions, Discounts, et cetera 

The remuneration of the Operator pursuant to Clause 6 hereof shall constitute the Operator's 
sole remuneration in connection with this Contract or the Services and, subject to Clause 
3.2.2 hereof, the Operator shall not accept for its own benefit any trade commission, discount, 
or similar payment in connection with activities pursuant to this Contract or to the Senkes  or 
in the discharge of its obligations hereunder, and the Operator shall use its best efforts to 
ensure that any Subcontractors, as well as the Personnel and agents of either of them, 
similarly shall not receive any such additional remuneration. 

3.2.2 Procurement Rules of Funding Agencies 

(a) The Operator, as part of the Services, has the responsibility on behalf of the Employer to 
procure goods, works, and services. The Operator shall comply with any applicable 
procurement guidelines of Donor] and other funding agencies (see Appendix J., 
Procurement Procedures) and shall at all times exercise such responsibility in the best 
interest of the Employer. Any discounts or commissions obtained by the Operator in the 
exercise of such procurement responsibility shall be for the account of the Employer. 

@) The Operator shall prepare an Annual Strategic Plan that includes all procurements which 
the Operator anticipates will be necessaly for the year. After the Employer has approved 
the Annual Strategic Plan, the identified expenditures are eligible for procurement by the 
Operator and shall be paid by the Employer. The Operator shall be authorized to make 
additional procurements valued at less than (cg., US $3,000.00] equivalent that are not 
detailed in the Annual Strategic Plan, up to an annual ceiling of [cg., US S2O,OOO.OOJ, 
without the prior consent of the Employer. Separate monthly invoices for all 
procurements shall be presented to the Employer for approval and, if necessruy, 
subsequent forwarding to ponor] or other funding agencies as required under 
disbursement procedures and consistent with the requirements of Clause 65@) hereof, 
except payments pursuant to this Clause 3.2.2 instead of Clause 6.3 hereof, and all 
payments shall be made consistent with Clause 6.5(c) hereof. 

3.2.3 Operator and Affdiates Not To Be Othenvise Interested in Project 

The Operator agrees that, during the term of this Contract and after its termination, the 
Operator and any entity affiliated with the Operator, as well as any Subcontractor and any 
entity affiliated with such Subcontractor, shall be disqualified from providing goods, \\;orb, 
or senices (other than the Services and any continuation thereof) for the Project and any 
project resulting from or closely related to the Senices, except as specifically provided for in 
this Contract. 

The Operator will be eligible to bid on subsequent long-term arrangements such as leases, 
concessions, or other similar arrangements. However, the incumbent Operator \xi11 not be 
given preferential treatment (including, but not limited to, the right of first refusal) in bidding 
on subsequent arrangements. 
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3.2.4 Prohibition of Conflicting Activities 

Neither the Operator nor its Subcontractors nor the Personnel of either of them shall engage, 
either directly or indirectly, in any business or professional activities in Egypt that would 
conflict with the activities assigned to them under this Contract. 

3.3 Confidentiality 

The Operator, its Subcontractors, and the Personnel of either of them shall not, either during 
the term or within two (2) years after the expiration of this Contract, disclose any proprieta~y 
or confidential information relating to the Project, the Services, this Contract or the 
Employer's business or operations without the prior written consent of the Employer. 

3.4 Liability of the Operator 

The Operator shall be liable to the Employer for the performance of the Services in 
accordance with the provisions of this Contract and for any loss suffered by the Employer as 
a result of a default of the Operator in such performance, subject to the following limitations: 

(a) The Operator shall not be liable for any damage or injury caused by or arising out of the 
act, neglect, default or omission of any persons other than the Operator, its Subcontractors 
or the Personnel of either of them; and 

(b) The Operator shall not be liable for any loss or damage caused by, or arising out of, 
circumstances over which the Operator had no control. 

3.5 Insurance To Be Taken Out by the Operator 

The Operator shall (i) take out and maintain, and shall cause any Subcontractors to take out 
and maintain, at their (or the Subcontractors', as the case may be) own cost, but on terms and 
conditions approved by the Employer, insurance against the risks, and for the coverages, set 
forth below, and (ii) at the Employer's request, provide evidence to the Employer showing 
that such insurance has been taken out and maintained and that the current premiums 
therefore have been paid: 

(a) Third Party motor vehicle liability insurance in respect of motor vehicles operated in 
Egypt by the Operator or its Personnel or any Subcontractors or their Personnel, with a 
minimum coverage of /e.g., US$1,000,000]; 

(b) Third Party liability insurance, with a minimum coverage of /e.g., US$1,000,000]; 

(c) Professional liability insurance, with a minimum coverage of /e.g., US$I,OOO,OOO]; 

(d) Employer's liability and workers' compensation insurance in respect of the Personnel of 
the Operator and of any Subcontractor, in accordance with the relevant provisions of the 
Applicable Law, as well as, with respect to the Personnel, any such life, health, accident, 
travel, or other insurance as may be appropriate; and 

(e) Insurance against loss of or damage to (i) equipment purchased in whole or in part with 
funds provided under this Contract, (ii) the Operator's property used in the performance 
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of the Services, and (iii) any documents prepared by the Operator in the performance of 
the Services. 

3.6 Accounting, Inspection, and Auditing 

The Operator (i) shall keep accurate and systematic accounts and records in respect of the 
Services hereunder, in accordance with internationally accepted accounting principles and in 
such form and detail as will clearly identify all relevant time charges and cost, and the bases 
thereof (including the bases of the Operator's representations referred to in Clause 6.3 
hereof), and (ii) shall permit the Employer or its designated representative periodically, and 
up to one year from the expiration or termination of this Contract, to inspect the same and 
make copies thereof as well as to have them audited by auditors appointed by the Employer. 

3.7 Operator's Actions Requiring Employer's Prior Approval 

The Operator shall obtain the Employer's prior approval in writing before taking any of the 
following actions: 

(a) Appoint Personnel who, for exceptional reasons, must replace Personnel proposed by the 
Operator in its bid, or who supplement the Personnel proposed by the Operator in its bid; 

@) Enter into a contract with a value of more than leg., US $3,000.00] equivalent (and not 
exceeding an annual ceiling of [e.g., US $20,000.001) for the supply of goods or 
subcontract for the performance of any part of the Services, it being understood that the 
Operator shall remain fully liable for the performance of the Services by the 
Subcontractor and its Personnel pursuant to this Contract. In this regard, approval of the 
annual strategic plan pursuant to Clause 3.2.2 hereof will constitute approval for the 
Operator entering into the necessary contracts. 

3.8 Reporting Obligations 

The Operator shall submit to the Employer ten (10) copies in English of the reports and 
documents specified in Appendix B. hereto, within the time periods set forth in said 
Appendix. 

3.9 DocumentsPrepared by the Operator To Be the Property of the Employer 

All plans, drawings, specifications, designs, reports, and other documents prepared by the 
Operator in performing the Senices shall become and remain the property of the Employer, 
and the Operator shall, not later than upon termination or expiration of this Contract, deliver 
all such documents to the Employer, together with a detailed inventory thereof. The Operator 
may retain a copy of such documents but shall not use them for purposes unrelated to this 
Contract without the prior written approval of the Employer. 

3.10 Equipment and Materials Furnished by the Employer 

The assets of the water and sewerage systems in Eg).pt will remain under the o\vnership and 
control of UtilityCo. Equipment and materials made available to the Operator by the 
Employer, or purchased by the Operator with funds provided by the Employer, shall be the 
property of the Employer and shall be marked accordingly. Upon termination or expiration of 
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this Contract, the Operator shall make available to the Employer an inventoxy of such 
equipment and materials and shall dispose of such equipment and materials in accordance 
with the Employer's instructions. While in possession of such equipment and materials, the 
Operator shall insure them at the expense of the Employer in an amount equal to their full 
replacement value. The cost of such insurance shall be treated as a procurement pursuant to 
Clause 3.2.2 hereof. 

Contracts entered into by UtilityCo that are still in force at the Effective Date of this 
Contract, shall remain in force until the Operator recommends to the UtilityCo Board of 
Directors: 1) that they not be renewed; or 2) that they be modified and/or renegotiated; or 3) 
that responsibility for the scope of the contracts be transferred to UtilityCo, either through 
cancellation or non-renewal of said contracts. 

4. Operator's Personnel 

4.1 General 

The Operator shall employ and provide such qualified and experienced Personnel as are 
required to carry out the Services. In addition, the Operator may provide bonus payments 
pursuant to Employer's procedures to the Employer's personnel. Any such bonus payments 
shall be the Operator's responsibility, but will be payable at cost as a procurement pursuant to 
Clause 3.2.2 hereof. 

4.2 Description of Personnel 

(a) The titles, agreed job descriptions, minimum qualifications, and estimated periods of 
engagement in the carrying out of the Services of each of the Operator's Key Personnel 
are described in Appendix C. 

(b) If required to comply with the provisions of Clause 3.1.1 hereof, adjustments with respect 
to the estimated periods of engagement of Personnel set forth in Appendix C may be 
made by the Operator by written notice to the Employer, provided (i) that such 
adjustments shall not alter the originally estimated period of engagement of any 
individual by more than 10 percent or one week, whichever is larger, and (ii) that the 
aggregate of such adjustments shall not cause payments under this Contract to exceed the 
ceilings set forth in Clause 6.l(b) hereof. Any other such adjustments shall only be made 
with the Employer's written approval. 

(c) If additional work is required beyond the scope of the Services specified in Appendix A., 
the estimated periods of engagement of Personnel set forth in Appendix C. may be 
increased by agreement in writing between the Employer and the Operator, provided that 
any such increase shall not, except as otherwise agreed, cause payments under this 
Contract to exceed the ceilings set forth in Clause 6.1 (b) hereof. 

4.3 Approval of Personnel 

The Personnel and Subcontractors listed by title as well as by name in Appendix C. are 
hereby approved by the Employer. In respect of other full time Personnel that the Operator 
proposes to use in the carrying out of the Services, the Operator shall submit to the Employer 
for review and approval a copy of their biographical data. If the Employer does not object in 
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writing (stating the reasons for the objection) within twenty-one (21) calendar days from the 
date of receipt of such biographical data, such Personnel shall be deemed to have been 
approved by the Employer. 

4.4 Working Hours, Overtime, Leave, et cetera 

(a) Working hours and holidays for foreign Personnel are set forth in Appendix D. hereto. To 
account for travel time, foreign Personnel carrying out Senices inside E-gpt shall be 
deemed to have commenced (or finished) work in respect of the Senices such number of 
days (not to exceed in any event one day per trip) before their arrival in (or after their 
departure from) Egypt as is specified in Appendix D. hereto. 

@) The Personnel shall not be entitled to be paid for overtime nor to take paid sick leave or 
vacation except as specified in Appendix D. hereto, and except as specified in such 
Appendix, the Operator's remuneration shall be deemed to cover these items. All leave to 
be allowed for the Personnel is included in the man-months of service set forth in 
Appendix C. Any taking of leave by Personnel shall be subject to the prior approval by 
the Operator who shall ensure that absence for leave purposes will not delay the pro-mess 
and adequate supenision of the Services. 

(c) Actual presence of Personnel in the man-months of senice set forth in Appendix C is 
subject to audit, and a corresponding certification of said audit will be included as a note 
in the Operator's Annual Report. 

4.5 Removal and/or Replacement of Personnel 

(a) Except as the Employer may othenvise agree, no changes shall be made in the Personnel. 
If, for any reason beyond the reasonable control of the Operator, it becomes n e u s a q l  to 
replace any of the Personnel, the Operator shall forthwith provide as a replacement a 
person of equivalent or better qualifications. 

@) If the Employer (i) finds that any of the Personnel has committed serious misconduct or 
has been charged with having committed a criminal action, or (ii) has reasonable cause to 
be dissatisfied with the performance of any of the P e r s o ~ e l ,  then the Operator shall, at 
the Employer's Mitten request specifying the grounds therefore, forth\\& provide as a 
replacement a person with qualifications and experience acceptable to the Employer. 

(c) Any of the Persomel provided as a replacement under Clauses (a) and @) above, the rate 
of remuneration applicable to such person as well as any reimbursable expenditures 
(including expenditures due to the number of eligible dependents) the Operator may aish 
to claim as a result of such replacement, shall be subject to the prior \witten approval by 
the Employer. 

(d) Except as the Employer may othenvise agree, (i) the Operator shall bear all additional 
travel and other costs arising out of or incidental to any removal andlor replacement, and 
(iii) the remuneration to be paid for any of the Personnel provided as a replacement shall 
not exceed the remuneration which would have been payable to the Personnel replaced. 
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4.6 Resident Project Manager 

The Operator shall ensure that at all times during the Operator's performance of the Services 
in Egypt a resident project manager, acceptable to the Employer, shall take charge of the 
performance of such Services. 

5. Obligations of the Employer 

5.1 Delegation of Day-to-day Management 

(a) The Employer will appoint the resident project manager as General Manager of UtilityCo, 
and will vest him with total responsibility for the day-to-day management of the services. 
The General Manager will not be restricted in his ability to manage nor be impeded from 
carrying out his duties and responsibilities. The General Manager will have the authority 
to commit and approve expenditures to a level commensurate with the Operator's 
obligations to manage the Enlployer successfully and the scope of activities agreed upon 
in the Annual Plan for Procurement. 

(b) The General Manager and other Personnel under this Contract, and within the constraints 
of the agreed Annual Strategic Plan, has the obligation to implement the strategies in said 
plan, and is authorized to manage the organization in every area of its operations in order 
to achieve those goals. The relationship between the General Manager and the Board of 
Directors shall be such that information flows readily between them, and consultation is 
used to reach consensus on strategic matters. 

(c) The Employer will cooperate and not interfere with the Operator's Personnel in their 
execution of their duties or in the day-to-day management of the Services. In this respect, 
the Employer will give timely consideration to the reports and proposals made to it by the 
Operator, and approval for such reports and proposals shall not be unreasonably withheld. 

5.2 Assistance and Exemptions 

The Employer shall use its best efforts to: 

(a) provide the Operator, Subcontractors, and Personnel with work permits and such other 
documents as shall be necessary to enable the Operator, Subcontractors, or Personnel to 
perform the Services; 

(b) arrange for the Personnel and, if appropriate, their eligible dependents to be provided 
promptly with all necessary entry and exit visas, residence permits, exchange permits, and 
any other documents required for their stay in Egypt; 

(c) facilitate prompt clearance through customs of any property required for the Services, and 
of the personal effects of the Personnel and their eligible dependents; 

(d) issue to officials, agents, and representatives of the Employer all such instructions as may 
be necessary or appropriate for the prompt and effective implementation of the Services; 

(e) exempt the Operator and the Personnel and any Subcontractors employed by the Operator 
for the Services from any requirement to register or obtain any permit to practice their '.ryp' 
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given profession or to establish themselves either individually or as a corporate entity 
according to the Applicable Law; and 

(0 grant to the Operator, any Subcontractor and the Personnel of either of them the privilegez 
pursuant to the Applicable Law, of bringing into Egypt reasonable amounts of foreign 
currency for the purposes of the Senices or for the personal use of the Personnel and their 
dependents and of withdrawing any such amounts as may be earned therein by the 
Personnel in the execution of the Services. 

5.3 Access to Land and Information 

(a) The Employer warrants that the Operator shall have, free of charge, unimpeded access to 
all land in Egypt in respect of which access is required for the performance of the 
Services. The Employer will be responsible for any damage to such land or any property 
thereon resulting from such access and will indemnify the Operator and each of the 
Personnel in respect of liability for any such damage, unless such damage is caused by the 
default or negligence of the Operator or any Subcontractor or the Personnel of either of 
them. 

-@) The Employer shall give the Operator full access to all information, plans, policies, Board 
papers, reports, and data necessaq to permit the Operator to carry out the Senices. 

5.4 Change in the Applicable Law 

If, after the date of this Contract, there is any change in the Applicable Law which increases 
or decreases the cost or reimbursable expenses incurred by the Operator in performing the 
Services, then the remuneration and reimbursable expenses othenvise payable to the Operator 
under this Contract shall be increased or decreased accordingly by agreement behveen the 
Parties hereto, and corresponding adjustments shall be made to the ceiling amounts specified 
in Clause 6.1 @) hereof. 

5.5 Services, Facilities, and Property of the Employer 

The Employer shall make available to the Operator and the Personnel, for the purposes of the 
Services and free of any charge, the services, facilities, and property described in Appendix F 
at the times and in the manner specified in said Appendix F, provided that if such senices, 
facilities, and property shall not be made available to the Operator as and when so specified, 
the Parties shall agree on (i) any time extension that it may be appropriate to grant to the 
Operator for the performance of the Services, (ii) the manner in which the Operator shall 
procure any such s e ~ c e s ,  facilities, and property from other sources, and (iii) the additional 
payments, if any, to be made to the Operator as a result thereof pursuant to Clause 3.2.2 
hereof. 

5.6 Payment 

In consideration of the Services performed by the Operator under this Contract, the Employer 
shall make to the Operator such payments and in such manner as is provided by Clause 6 
hereof. 
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5.7 Counterpart Personnel 

The Employer will put at the disposal of the Operator, under the time periods and conditions 
stipulated in Appendix F, free of charge, the personnel that are employed by UtilityCo for the 
provision of water and sewerage services. Said personnel will work under the exclusive 
direction of the Operator, but will retain their legal employment status as employees of 
UtilityCo. The Operator will have all of the rights and powers established in the Articles of 
Incorporation and Bylaws of UtilityCo to remove, promoteldemote, and hire personnel in 
order to improve the quality and efficiency of services provided by UtilityCo, always under 
the terms established by the Scope of Work presented in Appendix A. 

6. Payments to the Operator 

6.1 Cost Estimates, Ceiling Amount 

(a) An estimate of the cost of the Services payable in foreign currency is set forth in 
Appendix F. 

(b) Except as otherwise agreed under Clauses 2.6 and 6.5 hereof, payments under this 
Contract shall not exceed a ceiling of US$ [total fued fee] minus US$ [total fued fee 
portion times 20percent - this equals the advance payment] (with a calendar monthly 
ceiling equal to 1/60" of such ceiling accumulating through the sixty (60) months of the 
Contract, prorated for beginning and ending short months if the Starting Date is in the 
middle of a month) for Services and US$ [total incentive compensation] (the incentive 
payment cannot exceed 20% of such amount for any year) for incentive payments 
pursuant to Clause 6.3(d) hereof in foreign currency. 

6.2 Currency of Payment 

Payments in foreign currency shall be made in 

6.3 Payments 

(a) Subject to the ceilings specified in Clause 6.l(b) hereof, the Employer shall pay to the 
Operator in foreign currency (i) remuneration as set forth in Clause 6.3(b) hereof; (ii) 
reimbursable expenditures as set forth in Clause 6.3(c) hereof; and (iii) incentive fees as 
provided in Clause 6.3(d) hereof. Payments for remuneration made in accordance with 
Clause 6.3(a) hereof in foreign currency shall be adjusted as follows: Remuneration paid 
in foreign currency pursuant to the rates set forth in Appendix G shall be adjusted every 
12 months (and, the first time, with effect for the remuneration earned in the 13" calendar 
month after the date of the Contract) by applying the following formula: 

Rf = Rfo x lMfo 

where Rf is the adjusted remuneration, Rfo is the remuneration payable on the basis of the 
rates set forth in Appendix F. for remuneration payable in foreign currency, lfis the 
official index for salaries in the country of the foreign currency for the first month for 
which the adjustment is supposed to have effect and [fo is the official index for salaries in 
the country of foreign currency for the month of the date of the Contract. 
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(b) Remuneration for the Personnel shall be determined on the basis of time actually spent by 

w the Personnel in the performance of the Senices after the Starting Date (including time 
for necessary travel via the most direct route) at a the rates specified in respect of such 
Personnel in Appendix F, subject to the following: 

i. It is understood (A) that the remuneration rates shall cover (I) such salaries and 
allowances as the Operator shall have agreed to pay to the Personnel as well as factors 
for social charges and overhead based on the Operator's average costs, as represented 
by the financial statements of the Operator's latest three fiscal years, (2) the cost of 
backstopping by home office staff not included in the Personnel listed in Appendix C, 
and (3) the Operator's fee; and (B) that bonuses or other means of profit sharing shall 
not be allowed as an element of overhead. 

ii. Remuneration for periods of not less than one month shall be calculated on an hourly 
basis for actual time spent in the Operator's home office and directly attributable to 
the Services (one hour being equivalent to 11240' of a month) and on a calendar day 
basis for time spent away from home office (one day being equivalent to 1/30" of a 
month). 

(c) Reimbursable expenditures, as shown in Appendix F, shall consist of the following types 
of expenditures actually and reasonably incurred by the Operator in the performance of 
the Services: 

i. A per diem allowance for each of the Personnel for every day in which such 
Personnel shall be absent from his home office (the home office in Egypt, in the case 
of long-term personnel, and the home-office in the Operator's home country, in the 
case of short term personnel) and shall be outside the country of E,T~ for the purpose 
of the Services at the daily rate specified in Appendix F; 

ii. The following transportation costs: 

1. the cost of international transportation of the foreign Personnel and, as specified 
below, eligible dependents of the foreign Personnel, by the most appropriate 
means of transport and the most direct practicable route to and from the 
Operator's home office; in the case of air travel, this shall be by less than first 
class; 

2. for any foreign Personnel spending twelve (12) consecutive months or more in 
Egypt, one extra round trip will be reimbursed for every hvelve (12) months of 
assignment in Egypt. Such Personnel will be entitled to such extta round trip only 
if upon their return to E,wt, such Personnel are scheduled to serve for the 
purposes of the Project for a further period of not less than six (6) consecutive 
months; 

3. the cost of transportation to and from Egypt of eligible dependents who shall be 
the spouse and all unmarried dependent children under eighteen (18) years of age 
of those of the foreign Personnel assigned to resident duty in Egypt for the 
purpose of the Services for periods of six (6)  consecutive months or longer, 
provided that the stay of such dependents in Egypt shall have been for not less 
than six ( 6 )  consecutive months duration. If the assignment period for resident 
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staff of the foreign Personnel will be thirty (30) months or more, one extra 
economy class air trip for their eligible dependents for every twelve (12) month 
assignment will be reimbursed; 

0 

4. for the air travel of each of the foreign Personnel, and each eligible dependent, the 
cost of excess baggage up to twenty (20) kilograms per person, or the equivalent 
in cost of unaccompanied baggage or air freight; 

5. miscellaneous travel expenses such as the cost of transportation to and from 
airports, airport taxes, passport, visas, travel permits, vaccinations, et cetera, at a 
fixed unit price specified in Appendix F per round trip; 

iii. The cost of communications (other than those arising in Egypt) reasonably required 
by the Operator for the purpose of the Services; 

iv. The cost of printing, reproducing, and shipping of the documents, reports, drawings, 
et cetera, specified in Appendix F hereof; 

v. The cost of acquisition, shipment, and handling of equipment, instruments, materials, 
and supplies required for the Services as specified in Appendix F hereof; 

vi. The cost of shipment of personal effects as specified in Appendix F; 

vii. The cost of programming and use of, and communication between, the computers for 
the purposes of the Services at the rate set forth in Appendix F; 

bud 
viii. The cost of training of the Employer's personnel outside Egypt, as specified in 

Appendix F; 

ix. The cost of laboratory tests on materials, model tests, and other technical services 
authorized or requested by the Employer, as specified in Appendix F; 

x. The foreign currency cost of any subcontract required for the Services and approved 
in writing by the Employer; and 

xi. The cost of items not covered in the foregoing but which may be required by the 
Operator for completion of the Services, subject to the prior authorization in writing 
the Employer. 

(d) In addition the Operator shall be paid incentive amounts as calculated pursuant to 
Appendix G. 

6.4 Valuation of Currencies 

Whenever it shall be necessary to determine the equivalent amount in one currency in terms 
of another for the purposes of this Contract, the conversion shall be made at the rate legally 
applicable at the time and place of, and to the currency utilized in, the underlying expenditure 
or transaction. 
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6.5 Mode of Billing and Payment 

Billings and payments in respect of the Services shall be made as follows: 

(a) On the Starting Date, the Employer shall cause to be paid to the Operator advance 
payments of US$ Lfrred fee for 5 years] times twenty percent (20%) in foreign currency. 
The advance payments will be set off by the Employer in equal installments against the 
statements for the first sixty (60) months of the services until said payments have been 
fully set off. The advance payments will be due after provision by the Operator to the 
Employer of a bank guarantee by a bank acceptable to the Employer in an amount of 
foreign currency equal to the foreign currency portion of the advance payments, such 
bank guarantee to (i) remain effective until the advance payments have been completely 
set off as provided above, and (ii) be in the form set forth in Appendix H hereto or in such 
other form as the Employer shall have approved in writing. 

@) As soon as practicable and not later than fifteen (1 5) days after the end of each calendar 
month during the period of the Services, the Operator shall submit to the Employer, in 
duplicate, itemized statements, accompanied by copies of receipted invoices, vouches, 
and other appropriate supporting materials, of the amounts payable pursuant to Clauses 
6.3 hereof for such month. Each such separate statement shall distinguish that portion of 
the total eligible costs which pertains to remuneration from that portion which pertains to 
reimbursable expenditures. 

(c) The Employer shall cause the payment of the Operator's statements within sixty (60) days 
after the receipt by the Employer of such statements with supporting documents. Only 

w such portion of a statement that is not satisfactorily supported may be withheld from 
payment. Should any discrepancy be found to exist between actual payment and costs 
authorized to be incurred by the Operator, the Employer may add or subtract the 
difference from any subsequent payments. Interest at the rate of ten (10 )percent per year 
shall become payable as from the above due date on any amount due by, but not paid on, 
such due date. 

(d) All payments under this Clause shall be made only after all reports pursuant to Appendix 
B required prior to the statement shall have been submitted by the Operator and approved 
as satisfactorily by the Employer. Reports shall be deemed completed and finally 
accepted by the Employer and shall be deemed approved by the Employer as satisfactoxy 
thirty (30) calendar days after receipt of the report unless the Employer, within such thirty 
(30) day period, gives written notice to the Operator specifymg in detail deficiencies in 
the Senices or the report. The Operator shall thereupon promptly make any necessary 
corrections, and upon completion of such corrections, the foregoing process shall be 
repeated. Any amount which the Employer has paid or caused to be paid in accordance 
with this Clause in excess of the amounts actually payable in accordance with the 
provisions of this Contract shall be reimbursed by the Operator to the Employer within 
t h i i  (30) days after receipt by the Operator or notice thereof. Any such claim by the 
Employer for reimbursement must be made within twelve (12) calendar months after 
receipt by the Employer of a report approved by the Employer in accordance with the 
above. 

(e) The incentive amounts shall be paid pursuant to Operator's statements for each twelfth 
b d  calendar month following the Starting Date and shall consist of five (5) payments with the 
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last payment pursuant to the invoice for the last calendar month (short month if 
applicable) of this Contract. The Operator shall include in such statements all information 
required to calculate the amount of any such payment and shall promptly supply any Lli 

further information required by the Employer to determine the amount of such payment. 

(f) All payments under this Contract shall be made to the account of the Operator with: 
[Specifi, bank account] 

7. Control 

7.1 Independent Technical and Financial Auditors 

Within four (4) months of the Effective Date of the Contract, the Operator shall nominate and 
contract (with the approval of the Employer - such approval shall not be unreasonably 
withheld) qualified independent technical and financial auditors whose function shall be to 
certify, within their professional capacity, that the Operator is maintaining files and accounts 
in the form, quality, and quantity sufficient to achieve the objectives and scope of the 
Contract, and that the information provided by the Operator is an accurate reflection of the 
Operator's management of UtilityCo, and that the systems and procedures used to compile 
said information are reasonable and accurate. 

The Independent Technical and Financial Auditors shall additionally, on an annual basis, 
review the Operator's Annual Report (which contains the Operator's self-assessment of its 
performance in achieving performance targets and milestones under the Contract) and 
provide to the UtilityCo Board of Directors a report certifying the Operator's performance in 
achieving the performance targets and milestones specified in Appendix G. This certification Law' 
shall be used by the UtilityCo Board of Directors as the basis for calculating the Operator's 
incentive compensation. 

All costs associated with contracting independent technical and financial auditors shall be 
borne by the Employer. 

8. Fairness and Good Faith 

8.1 Good Faith 

The Parties undertake to act in good faith with respect to each other's rights under-this 
Contract and to adopt all reasonable measures to ensure the realization of the objectives of 
this Contract. 

8.2 Operation of the Contract 

The Parties recognize that it is impractical in this Contract to provide for every contingency 
which may arise during the life of the Contract, and the Parties hereby agree that it is in their 
intention that this Contract shall operate fairly as between them, and without detriment to the 
interest of either of them, and that, if during the term of this Contract either Party believes 
that this Contract is operating unfairly, the Parties will use their best efforts to agree on such 
action as may he necessary to remove the cause or causes of such unfairness, but no failure to 
agree on any action pursuant to this Clause shall give rise to a dispute subject to arbitration in 
accordance with Clause 9 hereof. 
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9. Settlement of Disputes 

W 9.1 Amicable Settlement 

The Parties shall use their best efforts to settle amicably all disputes arising out of. or in 
connection with, this Contract or the interpretation thereof. 

9.2 Right to Arbitration 

Any dispute between the Parties as to matters arising pursuant to this Contract which cannot 
be settled amicably within thirty (30) days after receipt by one Party of the other Party's 
request for such amicable settlement may be submitted by either Party to arbitration in 
accordance with the provisions of Clauses 9.3 through 9.7 hereof. 

9.3 Selection of Arbitrators 

Each dispute submitted by a Party to arbitration shall be heard by a sole arbitrator or an 
arbitration panel composed of three arbitrators, in accordance with the following provisions: 

(a) Where the Parties agree that the dispute concerns a technical matter, they may agree to 
appoint a sole arbitrator or, failing agreement on the identity of such sole arbitrator within 
thirty (30) days after receipt by the other Party of the proposal of a name for such an 
appointment by the Party who initiated the proceedings, either Party may apply to the 
International Chamber of Commerce ("ICC") for a list of not fewer than five ( 5 )  
nominees and, on receipt of such list, the Parties shall alternately strike names therefrom. 
and the last remaining nominee on the list shall be the sole arbitrator for the matter in 
dispute. If the last remaining nominee has not been determined in this manner within 
sixty (60) days of the date of the list, the ICC shall appoint, upon the request of either 
Party and from such list or otherwise, a sole arbitrator for the matter in dispute. 

@) Where the Parties do not agree that the dispute concerns a technical matter, the Employer 
and the Operator shall each appoint one arbitrator, and these two arbitrators shall jointly 
appoint a third arbitrator, who shall chair the arbitration panel. If the arbitrators named by 
the Parties do not succeed in appointing a third arbitrator within thirty (30) days after the 
latter of the two (2) arbitrators named by the Parties has been appointed, the third 
arbitrator shall, at the request of either Party, be appointed by the ICC. 

(c) If, in a dispute subject to Clause 9.3@) hereof, one (1) Party fails to appoint its arbitrator 
within thirty (30) days after the other Party has appointed its arbitrator, the Party which 
has named an arbitrator may apply to the ICC to appoint a sole arbitrator for the matter in 
dispute, and the arbitrator appointed pursuant to such application shall be the sole 
arbitrator for that dispute. 

9.4 Rules of Procedure 

Except as stated herein, arbitration proceedings shall be conducted in accordance with the 
rules of procedure for arbitration of the United Nations Commission on International Trade 
Law (UNCITRAL) as in force on the date of this Contract. 

9.5 Substitute Arbitrators 
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If for any reason an arbitrator is unable to perform his function, a substitute shall be 
appointed in the same manner as the original arbitrator. 

9.6 Nationality and Qualifications of Arbitrators 

The sole arbitrator or the third arbitrator appointed pursuant to paragraphs (a) through (c) of 
Clause 9.3 hereof shall be an internationally recognized legal or technical expert with 
extensive experience in relation to the matter in dispute and shall not be a national of the 
Operator's home country or of Egypt. For the purposes of this Clause, "home country" means 
any of: 

(a) the country of incorporation of the Operator; or 
@) the country in which the Operator's or any of their Members' principal place of business 

is located; or 
(c) the country of nationality of a majority of the Operator's shareholders; or 
(d) the country of nationality of the Subcontractors concerned, where the dispute involves a 

subcontract. 

9.7 Miscellaneous 

In any arbitration proceeding hereunder: 

(a) proceedings shall, unless otherwise agreed by the Parties, be held in Egypt; 
@) the English language shall be the official language for all purposes; and 
(c) the decision of the sole arbitrator or of the majority of the arbitrators (or of the third 

arbitrator if there is no such majority) shall be final and binding and shall be enforceable 
in any court of competent jurisdiction, and the Parties hereby waive any objections to or 
claims of immunity in respect of such enforcement. 

IN WITNESS WHEREOF, the Parties hereto have caused this Contract to be signed in their 
respective names as of the day and year first above written: 

FOR AND ON BEHALF OF 

UtilityCo 
[Tendering Agency] 

FOR AND ON BEHALF OF 

[Operators] 
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Appendix A. Description of the Senices 

Note:  he GOE retains the exclusive fight to set tarifs, fees. and any oLher cuslomr charges paid for the rater 
and sewerage services provided. 

The Government of Egypt (GOE) is seeking professional senices of an Operator for the 
management of the potable water and sewerage systems currently operating in E-gpt, in order 
to achieve the GOE's vision, mission, and strategic objectives for the water and sewerase 
sector in Egypt: 

Vision: An efficient, sustainable, and financially viable water and sewerage sector 
delivering a high quality of service to customers. 

Mission: To deliver safe, adequate, and affordable water and ensure safe sewerage 
systems for improved public health and sustainable economic development 

Strategic Objectives: 

1. Provide water to customers at an adequate pressure and volume at all times so that 
customer demand is met and revenue targets can be achieved; 

2. Improved delivered water quality working to (e.g., Egypt National Standards Bureau) 
targets over time so that public health is improved and customer acceptability 
enhanced; 

3. Efficiently produce, treat., and distribute water to customers in order to contain costs 
and minimize the impact of tariffs on the poor, 

4. Make water services readily available to new customers in order to satisfy increasing 
demand and to reduce the impact of capital costs on tariffs, fees, and charges; 

5. Improve water supply services to the poor and to communities in Less-Developed 
Areas; 

6 .  Ensure the effective treatment and disposal of sewerage to support improved public 
health standards; and 

7. Achieve financial self-sufficiency so that long-term dependence on external funding is 
removed. 

This section provides additional information describing the specific professional sewices to 
be provided by the Operator and to be addressed in the Bid. This scope of services applies to 
all water and sewerage facilities and systems under the auspices of UtilityCo in E-ypt. The 
Operator will be required to reach specific performance targets that are included in Appendix 
G. 

The Operator shall provide all personnel and associated wages, salaries, and benefits; and 
administrative facilities and senices and other senices necessary to oversee the management 
and direct the operations of the various water and sewerage systems including abstraction, 
treatment, pumping, and distribution systems, wastewater collection, pumping, treatmenf and 
disposal in order to complete the following Scope of Work: 
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(a) To improve the efficiency and operation of the water and sewerage systems the Operator 
will: 

i. Examine each of the wells and identify and cany out the work and obtain parts, 
supervise and direct the required wellhead protection measures; 

. . 
11. Examine existing chlorination equipment, obtain needed spare parts, direct and 

supervise repairs, prepare operational procedures and manuals, and direct 
subsequent maintenance; 

iii. Supply sufficient chlorine to ensure chlorine residuals throughout the distribution 
system; 

iv. Develop and implement a water-quality monitoring program; 

v. Identify non-compliance with water and wastewater quality standards, prepare 
regular reports, and recommend and implement improvement measures; 

vi. Develop, direct, and supervise a leak-detection program, including repair of leaks, 
replacement of pipe, and collection, compilation and analysis of repair statistics; 

vii. Develop, direct, and s u p e ~ s e  an operational and customer-meter installation, 
calibration, repair, and replacement program, starting with the master meters at the 
wellheads and including all distribution meters; 

viii. Map the water and sewerage network showing all operational facilities, pipes, 
manholes, valves, and hydrants, including schematic zone plans and elevation 
drawings; and develop and test a hydraulic model and train UtilityCo staff in its use. 
Provide any hardware andlor software for this model to UtilityCo; 

ix. Install pressure monitors at critical locations within the water distribution network, 
monitor and report levels of service, and develop and implement improvement 
proposals; 

x. Using the hydraulic model and levels of service information, identify and 
implement a program of system strengthening to improve operational efficiency, 
secure supplies, and improve customer service and reduce hydraulic losses; 

xi. Study the water production, conveyance, and distribution systems and establish a 
water balance (audit), identifying the various components of supply and demand, 
quantifying losses from the system and other elements of unaccounted for water. 
Repeat the water balance exercise at six-month intervals and identify changes and 
the effects of improvement strategies; 

xii. Review existing procedures for providing new water and wastewater connections 
including new connections to existing water mains and sewers; procedures for 
bringing new customers into the charging system; and methods of financing the cost 
of providing mains and sewers required to service new developments. Implement 
revised procedures as necessary to improve levels of customer service and financial 
performance; 
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xiii. Identify the immediate needs for equipment repair; obtain parts and tools, direct and 
supervise the repairs and maintenance, including, but not limited to, all wells, 
storage tanks, pumps, generators, controls, water and sewage treatment equipmen< 
and auxiliary equipment included in the water and sewerage systems; 

xiv. Identify the need for support facilities and equipment and administrative support; 
e.g., transportation, including specialized vehicles; communication systems, 
including telephones, two-way radios; facilities including office space: warehouse 
space, workshops, repair space, and repair tools; and equipment, meter testing, and 
repair space and equipment; 

xv. Develop and establish a preventive-maintenance program, including task definition, 
skill level, manning level, frequency and task duration, and train the operators; 

xvi. Develop and maintain a job-planning and control system for planned and emergency 
works; 

xvii. Develop and establish a computerized materials and maintenance management 
system, obtain the hardware and software, and train the employees; 

xviii. Examine the existing inventory of spare parts, materials, and equipment and the 
computerized inventory-management system for storage andreplacement; obtain 
any needed parts, materials, and equipment; and identify and cany out needed 
enhancement to the computerized system; 

xix. Assist the Employer in the implementation of donor-funded investment and 
technical-assistance programs; 

xx. Set up operational and safety procedures and manuals; 

(b) To improve service to Less-Developed Areas the Operator will: 

i. Examine cument local and international programs and best practices for improving 
service to poor areas and develop and implement a strategy for impro\ins such 
senices; 

ii. Support the establishment of a Less-Developed Areas Unit within UtilityCo, and 
support said Unit in carrying out a needs assessment of water and sewerage senices 
in the Less-Developed Areas; 

... 
111. Develop, supenrise, and direct a service-improvement pro-mam for the water and 

sewerage services in the Less-Developed Areas; 

iv. Develop and establish systems, procedures, and practices that suppo17 a 
participatory approach to senice-provision in the Less-Developed Areas: 

(c) To improve the efficiency of revenue collection and implement the cost-recover). policies 
of the GOE the Operator will: 

STANDARD BID DOCUMENTS FOR PERFOFMANCEWED hUV*I\Gh(ENT COXTRACT 1-1 



LEGAL. INSTITUTIONAL. AND REGULATORY REFORM I I  

i. Develop, supervise, and direct a program to identify illegal connections and convert 
these connections to legal service connections; 

L u '  
.. 
11. Develop and implement a strategy to introduce universal metering for domestic and 

non-domestic customers; 

. . . 
111. Develop, supervise, and direct a program to update the database of connections and 

to classify the use in accordance with current tariff definitions; 

iv. Develop, supervise, and direct the improvement or enhancement of computerized 
administrative systems for billing, collection, and to enforce collection of overdue 
accounts. If necessary, provide hardware and software and train the employees in its 
use; 

v. Examine existing financial accounts for water and sewerage and identify and cany 
out required improvements, based on international best practices relating to standard 
utility cost accounting systems; 

(d) To improve the efficiency of the customer-service and public-relations functions the 
Operator will: 

i. Develop a customer-service system and train employees involved in responding to 
customer complaints, inquiries, and any other communication with the customer; 

. . 
11. Analyze customer complaints by type (no water, poor pressure, taste, odor, blocked 

sewers, flooding, et cetera) and geographical location and prepare reports and 
recommend and implement improvement measures; 

b d  

... 
111. Develop a public-information program to educate the public as to: 

1. The importance of water supply and sewage collection and treatment to the 
population, public health, and the economy; 

2. The problems existing in the sector, including contamination of source water, 
illegal connections, and excessive leakage; 

3. The programs underway to improve service; 

4: The costs of operating the systems and the methods of recovering the costs, 
including the provisions of needed amounts for domestic use at minimum cost 
and the concept of everyone paying his "fair share;" 

(e) To improve the effectiveness of the management of the water and sewerage systems the 
Operator will: 

i. Develop and implement a management-training program consisting at a minimum 
of the elements of management, personnel management, financial management, 
supervision, budgeting, planning, and controlling; 
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.. 
11. Develop and implement a training program to provide technical operations and 

maintenance training to all water-system operators and maintenance workers; 

... 
nl. Develop computerized administrative systems, obtain the hardware and sofnvare, 

and train the employees; 

iv. Develop a comprehensive occupational safety program and provide safety training; 

v. Develop an emergency operations plan, train the \vater/sewerage-system employees, 
and conduct mock drills as training for the implementation of the emergency 
actions; 

(f) To improve the long-range performance of the water and sewerage system the Operator 
will support the UtilityCo Board of Directors in: 

i. Identifying major problem areas; 

.. 
11. Updating the findings and recommendations of the (e.g.) Cairo Water and Sewerage 

Master Plan; 

... 
111. Developing a prioritized capital-improvement and rehabilitation plan; 

iv. Developing long-term strategic plans; 

(g) To assist in implementing the investment component that will be camed out in parallel 
and financed by other donors, the Operator will: 

i. Prepare tender documents for the procurement of the different activities included in 
donor-funded programs, administer the bidding processes, and prepare bid- 
evaluation reports to be submitted to the Employer and to donors; 

.. 
11. Identify rehabilitation and extension sub-projects; 

... 
m. Supervise the construction of sub-projects and prepare requests for disbursement to 

be submitted to the Employer and to donors. 

To provide for administrative control of the above Scope of Work, the Operator will: 

(a) Compile and maintain comprehensive monthly records and report to the appropriate 
authorities for facilities and systems operations, regulatory matters, laboratory analyses, 
maintenance plans and activities, related fmancial matters, permit and compliance results, 
equipment status, and other relevant information in accordance with applicable laws, 
regulations, permits, and guidelines. 

@) At least monthly, or as necessary, meet with the UtilityCo Board of Directors to revie\\* 
operations, reports, ongoing cost information, and key upcoming projects and/or 
operations which may affect service-delivery to the public. Conduct annual 
comprehensive plant and system inspections with the UtilityCo Board of Directors' 
designated representative, to evaluate and document conditions, safety, or other concerns. 
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In managing the above operations, the Operator will be guided by the various standards, 
requirements, and guidance documents including, but not limited to, the following: 

(a) Industry best practices as identified by recognized international standards; 

@) (e.g., Egypt National Standards Bureau) guidelines; 

(c) Design criteria and performance specifications for the various components and equipment 
throughout the utility as identified by manufacturers' information; and 

(d) Asset-maintenance-performance standards as identified by manufacturers' information 

The Workplan and Staffing Plan that are proposed by the successful Bidder will be binding, 
and will be included in this Appendix as the implementation of the Scope of Work. 

Management Staff Expertise 

For the information of Bidders, the Employer estimates that the following fields of expertise 
will be required of the proposed Staff in order to ensure that the above tasks in the Scope of 
Work are completed in an accurate and timely manner: 

I Field of Expertise I Examples of Task Coverage 1 

Variable and fixed costs 
Cost Accounting1 Cost allocation Budgeting 

Plan vs. Actual variance analysis 

[Not individuals] 

General Management 

General 
Finance 

- 
[Examples only, not an exhaustive list] 
Overall management of the project 
Reporting and coordination with the UtilityCo Board of Directors 
Balance sheet 
Profit and loss statements 
Financial reporting 
Profit and cost centers 

Economic Analysis 

Participatory 
Development 

- 
Reductton of ~llegal sewerage dump~ng and storm water connecttons 

Rural Water Supply S~ppon establtshmeni and operauona zatlon of Less-Deveopea Areas Un t 

Fixed assets register 
Expansion and replacement analysis 
Cost savings and revenue improvement programs 
Develop and implement participatory approach to services in the Less-Developed 
Areas 
Support Needs Assessment for such Areas 
Ooerations 

Water Engineering 

Wastewater 
Engineering 
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- 

Supplyldemand management and control 
Pressure management leakage control and loss reduction 
Connections and mains for new development 
Development and application of regular and emergency operation plan 
Maintenance plans 
Organization of complaints system 
Reduction of illegal water supply connections 
Supply concepts 
Operations 
Connections and sewers for new development 
Development and application of regular and emergency operation plan 
Maintenance plans 
Oraanization of comolaints svstem 



Management 

Public Information Public relations 

Maintenance and 
Repair Management 

Mechanical 
Engineering 

Electrical Engineering 

Change management I management of cultural integration 
Human General and specific training programs for mputerization Development 

Occupational health and safety 

Awareness-raising campaigns 
Develop and apply future models for maintenance and repair management, kkntify 
and implement 'best practices' 
Identification of needed rehabilitation and renewals 
Development and introduction of preventative maintenance plans 
Rehabilitation of pumping stations and well-fields 
Energy use optimization 
Development and introduction of preventative maintemnce plans 
Rehabilitation of pumping stations and well-fields 

Instrumentation 

Water and Wastewater 
Quality Monitoring 

Materials Management 

/ Pay, rewards, and incentives 

Energy use optimization 
Development and introduction of preventive maintemnce plans 
Introduction of appropriate monitoring and wntrd systems 
Regular monitoring of quality 
Design of quality improvement program 
Development and application of new procurement @icy 
Procurement and inventory management 
Development and implementation of on-the-job mining program 

Appendix B. Reporting Requirements 

Operator shall file ~ ~ l u a l  Reports with the invoice when required in Clause 6.5(e) hereof. 
fully disclosing all progress toward and actions taken to meet all performance factors in 
Appendix N (contained in Appendix G). 

Operator shall file Interim Reports after the 6', 1 8Ih, 30", 42&, and 54' month after the 
Starting Date disclosing all progress towards and actions taken to meet all performance 
factors in Appendix N (contained in Appendix G.) within fifteen (15) days after the end of 
the month. 

An Annual Strategic Plan pursuant to Clause 3.2.2 hereof shall be prepared and filed 6. 12, 
b d  24,36, and 48 months after the Starting Date. 
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Appendix C. Key Personnel and Subcontractors 

[List under: C-I Titles [and names, if already available], detailed job descriptions and 
minimum qualifications of Key Foreign Personnel to be assigned to 
work in Egypt and staff-months for each. 

C-2 Same information as C-1 for Key Local Personnel. 

C-3 Same as C-I for Key Personnel to be assigned work outside Egypt. 

C-4 List of approved Subcontractors [if already available]; same 
information with respect to their Personnel as in C-I through C-4.1 

A. Operator's Representations Regarding Costs and Charges 

We hereby confirm that (a) the basic salaries indicated below are taken from the firm's 
payroll records and reflect the current salaries of the staff members listed which have not 
been raised other than within the normal annual salary increase policy as applied to all the 
firm's staff; (b) attached are true copies of the latest salary slips of the staff members listed; 
(c) the field allowances indicated below are those that the Operator has agreed to pay for this 
assignment to the staff members listed; (d) the factors listed below for social charges and 
overhead are based on the firm's average cost experiences for the latest three years as 
represented by the firm's financial statements; and (e) said factors for overhead and social 
charges do not include any bonuses or other means of profit-sharing. 

- - - - - - - - - -  Expressed in [name currency] - - - - - - - - - - - 

[Name of Operator] 

By: [Az~fhorized Representative] 

Name Position 

Title: 
Date: 

Operator: 
Assignment: 
Country: 
Date: 

1 

Basic Salary per 
Working 

Month/Day/Hour 
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2 

Social Charges 
L% of 1) 

3 

Overhead 
Lo/. of 1 ) 

4 

OverseasIField 
Allowance 
L % 0 f  1) 



B. Breakdown of Agreed Fixed Rates in Operator's Contract 

We hereby confirm that we have agreed to pay to the staff members listed, who wi l l  be 
involved in this assignment, the basic salaries and field allowances (if applicable) indicated 
below. 

- - - - - - - - - -  Expressed in [name currency] - - - - - - - - - - - 

[Signature] /ole/ 

Name: 
Title: 

Appendix D. Hours of Work for Key Personnel 

Note: Notwithstanding any provisions of the Contract to the contrary, Egyptian Labor Laws 
and Regulations shall govern hours of work and related issues for key personnel. 

[List here the hours of work for Key Personnel; trcrvel time to and from Egppt for foreign 
personnel; and entitlement, if any, to overtimepq, sick leave pay, vacmaflon leavepq.  et 
cetera] 

Appendix E. Duties of the Employer 

The Employer shall provide personnel and equipment reasonably available and that is 
reasonably required for the Operator in order for the Operator to perform the Senfices. 
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Appendix F. Cost Estimates in Foreign Currency 

[List hereunder cost estimates in foreign currency:] 

1. Monthly rates for: 

Foreign Personnel (Key Personnel and other Personnel) 
Local Personnel (Key Personnel and other Personnel) [Note: This should be added if 
local Personnel are also being paid in foreign currency.] 

2. Reimbursable expenditures: 

Per diem allowances 
Air transport for foreign Personnel 
Air transport for dependents 
Transport of personal effects 
International communications 
Printing of documents specified in Appendices A and B hereof 
Acquisition of specified equipment and materials to be imported by the Operator and 
to be paid for by the Employer (including transportation to Egypt) 
Other foreign-cunency expenditures, like use of computers, foreign training of 
Employer's staff, various tests, et cetera 

Appendix G. Incentive Payments 

The maximum amount that can be paid as an Incentive Fee for meeting the specified targets 
over the duration of the Contract has been fixed at USD . The maximum amount of 
Incentive Fee that can be paid annually is equal to USD (USD divided into 
five equal parts). The actual amount of the Incentive Fee received by the Operator will 
depend on the extent of the achievement of performance targets specified in this Appendix 
and will be determined by the application of a performance factor (composite score) to the 
Maximum Annual Incentive Fee amount of USD . Details of the performance 
obligations to earn the Incentive Fee are included in this Appendix. Sample calculation of the 
performance factor (composite score) is included in Appendix V. The Incentive Fee 
scheduled based upon the Performance Factor (composite score) is included in Appendix VI. 

Excellent performance, as defined by the level of targets included under column one of the 
Performance matrix, is expected from the Operator. Consequently, if the Operator does not 
meet the targets for Excellent performance for any performance criteria, for any year, the 
unmet target will be added to the succeeding year's target for Excellent performance and thus 
raising the Excellent target for the succeeding year. 

Performance of the Operator will be measured against the specific Performance targets and a 
weighted score of achievement called Composite Score calculated each year. A Composite 
Score of 2.5 or greater will place the Operator on notice of possible termination. Performance 
of 3.5 or greater will be cause for termination of the Contract. 
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Performance Obligations of the Operator for the Duration of the Five-Year Management Conmct 

w 

' "Reduction in Unaccounted for Water" is calculated as m3 of water blllej dividw by m3 of water @uced. 
.Collection Efficiency" is calculated as total COll~CtiOns (in local cbrrency) drvided by total bi lh~g fin local 

currency). 
"Meterino Coveraoe" is calculated as the number of customers in the former s e ~ t e  area b i W  on a metered 

basis divided by total customers in the former service area. 
"Di$oosal Efficiency";~ calculated as the number of hours Lhat pumps in sewerage pumping stalrars were in  

ooeration durino the- vear cfvided bv the number of hours Lhat those DumDs shwld have &en in 0~27abbn in - ,  . . 
normal condrtions of the system. 

Performance Obligations of the Operator for the First Year 

Performance Obligations of the Operator for the Second Year 
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Performance Obligations of the Operator for the Third Year 

Performance Obligations of the Operator for the Fourth Year 

Performance Obligations of the Operator for the Fifth Year 

Brief Description of Calculation Procedure for Performance Factor (Composite Score) 

The proposed performance evaluation system for the Management Contract will consist of 
the following four parts: 

Part 1 : Criterion Selection 
Part 2: Criterion Weight Selection 
Part 3: Criterion Value Selection 
Part 4: Decision on the Scoring System: Calculation of Composite Score 

The first three (3) parts are designed at the beginning of each year and the last part is 
executed at the end of the year. 

Part 1: Selection of Performance Criteria 

In this part, the criteria for evaluating performance of the Operator are specified. In order to 
select an appropriate set of criteria, one needs to ensure that they are fair to the Operator and 
fair to UtilityCo. 
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Part 2: Criterion Weight Selection 

Whenever there is more than one indicator, we must decide what are the relative priorities so 
the Operator can allocate his time more effectively in achieving those priorities. 

Part 3: Criterion Value Selection 

The third part in the performance-evaluation system relates to criteria-value selection; i.e., the 
level of performance expected with respect to different indicators. One way to do so is to 
have a 5-point scale, where: 

1 = Excellent 
2 = Very Good 
3 = Good 
4 = Fair 
5 = Poor 

Part 4: Performance Evaluation at  the End of the Year 

The fourth and final step is taken at the end of the year, when we look at the achievements of 
the Operator and compare them with the criteria values and determine the composite score - 
reflecting overall performance of the Operator. 

A hypothetical example of the above system, including the calculation of the composite score 
is given below: 

Sample Management Contact Targets at the Beginning of the Year of Year x 

The following table demonshates the procedure for the calculation of the "Composite 
Performance Score," if at the end of the year the achievements of the Operator are as follows: 

Reduction of unaccounted for water 57 
Collection efficiency 36 
Metering coverage 30 

Calculation of Composite Performance Score 
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Weight4 
Score 

.6 

.6 

.3 
1.5 

Criterion 

Reduction of unaccounted for water 
Collection efficiency 
Metering coverage 
Composite Performance Score 

Units 

YO 
YO 
% 

Weight 

.30 

.40 

.30 

Achiwemem 

57 
36 
30 

Raw 
Score 

2 
1.5 
1 



LEGAL, INSTITUTIONAL. AND REGULATORY REFORM 11 

The Method for Incentive Payments 

The Operator will be paid an Incentive Fee based on the following formula: 

Annual Incentive Payment I = 1 3.5 - Composite Score I X I Maximum Annual Incentive Fee 
2.5 

The method for calculating the Composite Score is given in Appendix V 

The maximum annual Incentive Fee is that fee that can be earned by the Operator by 
achieving all targets for "Excellent" performance specified in column one of the performance 
matrix included in Appendix IV. 

Appendix H. Form of Bank Guarantee for Advance Payments 

To: 
[Name of Employer] 

[Address of Employer] 
[Name of Contract] 

Gentlemen: 

In accordance with the provisions of Clause 6.5(a) of the above-mentioned Contract 
(hereinafter called "the Contract) [name and address of 
Operator] (hereinafter called "the Operator") shall deposit with 
[name of Employer] a bank guarantee to guarantee its proper and fa i t f i l  performance under 

the said provisions of the Contract in an amount of - 
[twenty (20) percent of total fuced fee portion of contract] ( ) [in 
words]. 

We, the [bank or financial institution], as instructed 
by the Operator, agree unconditionally and irrevocably to guarantee as primary obligor and 
not as Surety merely, the payment to [name of 
Employer] on his first demand without whatsoever right of objection on our part and without 
his first claim to the Operator, in the amount not exceeding 
[twenty (20) percent of total fuced fee portion of contract] 
( ) [in words]. 

We further agree that no change or addition to or other modification of the terms of the 
Contract which may be made between [name of 
Employer] and the Operator shall in any way release us from any liability under this 
guarantee, and we hereby waive notice of any such change, addition, or modification. 

This guarantee shall remain valid and in full effect from the date of the advance payment 
under this Contract until [name ofEmployer] has been 
set off by the Employer in accordance with Clause 6.5(a). 

Yours truly, 

Signature and Seal: 
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Name of BaMinancial Institution: 

W Address: 
Date: 

Appendix I. Guarantee 

Guarantee 

This Guarantee is made as of the - day of, 2002, by , a corporation 
("Guaranto?), having its principal place of business in , to and for the benefit 
of UtilityCo. 

WITNESSETH: 

WHEREAS , a  corporation, (the "Company') having an office 
at , has entered into a Performance-Based Management Contract 
for Water Supply and Sewerage Services in Egypt (the "Contract") with UtilityCo, dated 

,2002. 

U'HEREAS, Guarantor is willing to guarantee, as set forth below, the performance of the 
Company under the Contract; and 

WHEREAS, UtilityCo would not enter into the Contract unless the Guarantor provided this 
Guarantee; 

kd NOW, TREREFORE, as an inducement to UtilityCo to enter into this Contracf Guarantor 
agrees as follows: 

1. Guarantor hereby absolutely and unconditionaIly guarantees the full and prompt 
performance by the Company of all of the Company's obligations under the Contract in 
accordance with the terms and conditions therein. 

2. This Guarantee shall be governed by the laws of Egypt exclusive of the choice-of-law 
rules thereof, and Guarantor hereby agrees to the service of process in Egypt for any 
claim or controversy arising out of this Guarantee or relating to any breach hereof. 

3. This Guarantee shall be binding upon and enforceable against the Guarantor, its 
successors, assigns, and legal representatives (including any successor by merger or 
consolidation or any transferee of all or substantially all of the properties of Guarantor), 
whether or not such obligations are expressly assumed by such successor, assignee, or 
transferee, and is for the benefit of UtilityCo and any permitted successors and assigns 
under the Contract. 

4. This Guarantee may be enforced by UtilityCo without first resorting to any action against 
the Company or exhausting any other remedies that UtilityCo may have. 

5. Each and every Event of Default under the Contract shall give rise to a separate cause of 
action hereunder, and separate suits may be brought hereunder by UtilityCo as each cause 
of action arises. Guarantor waives presentation to, demand of performance from, and 
protest to UtilityCo of the obligations of the Company under the Contract. 
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6 .  No failure or delay by UtilityCo in exercising any right, power, or privilege hereunder or 
under the Contract shall operate as a waiver thereof, nor shall any single or partial 
exercise thereof preclude any other right, power, or privilege. No waiver, amendment, L Y  

release, or modification of this Guarantee shall be established by conduct, custom, or 
course of dealing, but solely by an instrument in writing duly executed by the party 
against whom such waiver, amendment, release, or modification is sought to be enforced. 

7. Guarantor may not assign its obligations hereunder, except to a successor by merger or 
consolidation or to any transferee of all or substantially all of the property of Guarantor. 
Notice of any such assignment shall be given in writing to UtilityCo within thirty (30) 
days of the effective date of any such merger, consolidation, or transfer. 

8. The respective obligations of Guarantor to UtilityCo set forth in this Guarantee shall be 
absolute and unconditional, shall not be subject to any requirement that UtilityCo first 
enforce any remedies it may have against the Company or any other Person, or any 
requirement to seek to recover from Company hereunder before proceeding against 
Guarantor hereunder, and shall not be subject to any claim of Guarantor against any other 
Person (including Persons in Egypt), other than a claim that the matter giving rise to 
UtilityCo's claim is the subject of dispute-resolution in good faith under the Contract or 
in the courts. 

9. This Guarantee may be executed simultaneously in several counterparts, each of which 
shall be deemed an original, and all of which together shall constitute one and the same 
instrument. The invalidity or unenforceability of one or more provisions of this Guarantee 
shall not affect the validity or enforceability of the remaining portions of this Guarantee. 
This Guarantee is entered into by Guarantor solely and exclusively for the benefit of 
UtilityCo, and may be enforced against Guarantor by UtilityCo. V 

10. Any term used but not otherwise defined herein and defined in the Contract shall have the 
meaning attributed to it in the Contract. 

11. Notices to be given pursuant to this Guarantee, unless otherwise stated, shall be in writing 
and shall be served personally or sent by certified mail, return receipt requested to: 

Guarantor at: [Name] 
If by Mail: [Address] 
If by Hand: [Address] 

UtilityCo at: 

Or to such other address as shall be designated by such party in a written notice to the other 
party hereto. Any notice given pursuant to this Section if transmitted by certified mail shall 
be effective immediately upon receipt and, if delivered by hand, upon delivery. 

IN WITNESS WHEREOF, Guarantor has executed this instrument the day and year first 
above written. 

ATTEST: 
ACCEPTED BY: 
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Appendix J. Procurement Procedures 

b d  The Operator must adhere to the following procurement guidelines for procurement of goods 
and services. 

Model Forms and Procedures 

1. Bid Forms and Price Schedules 

Technical Bid Form 

Date: 
GrantICredit N? 

IFB hp: 

p a m e  of Contract] 
To: [Name and address of Employer] 

Ladies andlor Gentlemen, 

Having examined the Bid Documents, including AddendumIAddenda No(s). [num6er(slj, the 
receipt of which is hereby acknowledged, we, the undersigned, offer to provide the Senices 
under the above-named Contract in full conformity with the said Bid Documents. We are 
hereby submitting our Bid, which includes this Technical Bid (including our Staffing Plan 
and Workplan), and a Price Bid sealed under a separate envelope. 

We undertake, if our Bid is accepted, to commence work and to complete the work within the 
respective times stated in the Bid Documents. 

If our Bid is accepted, we undertake to provide an advance payment security and a 
performance security in the form, in the amounts, and within the times specified, in the Bid 
Documents. 

If negotiations are held during the period of validity of the Bid (i.e., before [daren, we 
undertake to negotiate on the basis of the proposed staff. Our Bid is binding upon us and 
subject to the modifications resulting from Contract negotiations. 

We understand you are not bound to accept any Bid you receive. 

Dated this day of, 20 

[Signaturefln the capacity of: [Position] 

Duly authorized to sign this Bid for and on behalf of: [Name of Bidder] 

Attachments: Attachment 1 - Bid Security 
Attachment 2 - Power of Attorney 
Attachment 3 -Bidder's Eligibility and Qualifications 
Attachment 4 - Subcontracts Proposed by the Bidder 
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Part  A: Staffing Plan' 

The Bidder shall include a detailed staffing plan (the "Staffing Plan") setting out the Bidder's 
proposed staffing arrangements (the Bidder's own staff only) for carrying out the Services, 
divided into the following sections: 

1. Staffing Chart 
2. Summary of Staff Qualifications 
3. Cumcula Vitae 

The required format for these sections is provided below and on the following pages. 

Staffing Chart 

The Staffing Chart should list all proposed staff, the role of each staff member, the duration 
of the involvement of each staff member, and the location of each staff member during their 
periods of assignment to carry out the Services. The Chart should cover all five years of the 
Management Contract (due to space constraints, this may be presented as five separate 
Charts). 

Staffing Chart 

Subtotal (3) 

Subtotal (4) 

Full-time: Part-time: 

Signature: Full Name: [Authorized Representative] 

' See Bid Data Sheet, ITB 27, for more information. 
Staff inputs in these columns should be distinctly marked as either in Egypt or in the Operator's home country. 
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Summary of Staff Qualifications 

The Summary of Staff Qualifications shall consist of a summary table setting out the names 
of each proposed staff member and their qualifications, years of experience, and areas of 
expertise, as follows: 

Summary of Staff Qualifications 

Name I Qualifications ( Yeam of Experience I Areas of Expettise 

Curricula Vitae 

This Section shall contains the signed cumcula vitae of all proposed staff members, in the 
following format: 

Proposed Position: 
Name of Firm: 
Name of Staff 

p~ -- 

Date of Birth: 
Years with F i d n t i t y :  Nationality: 
Membership in Professional Societies: 
Detailed Tasks Assigned: 

Key Qualifications 

[Give an outline of staffmember's experience and training mostpeni~~enl to tasks on 
assignment. Describe degree of responsibility held by staffmember on relevant previous 
assignments andgive dates and locations. Use about half a page.] 

Education 

[Summarize coilege/university and other specialized education of staff member, givi~zg 
names of schools, dates attended, and degrees obtained Include any professional 
cemjZcations. Use about one quarter of a page] 
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Employment Record 

[Starting with presentposition, list in reverse order every employment held. List all Le,' 

positions held by staff member since graduation, giving dates, names of employing 
organizations, titles ofpositions held, and locations of assignments. For experience in last 
ten years, also give types of activities performed and client references, where appropriate.] 

Languages 

[Indicate proficiency in English and native tongue, if other than English: excellent, good, 
fair, orpoor in speaking, reading, and writing.] 

Certification 

I, the undersigned, certify that to the best of my knowledge and belief, these data correctly 
describe my qualifications, my experience, and me. 

Date 
[Signature of staffmember and authorized representative of the firm] 

Full name of staff member: 
Full name of authorized representative: 

Part B: Workplan' 

In this Section, the Bidder shall include a detailed strategy and workplan (the "Workplan") 
setting out the manner in which the Bidder proposes to cany out the services as defined in the 

w 
Scope of Work in Appendix A of the Contract Model (Section IV of the Bid Documents), 
meet the performance standards, and achieve ratings of "Excellent" in accordance with the 
Incentive Compensation Appendix (Appendix G of the Contract Model). The Workplan shall 
be divided into the following sections: 

' See Bid Data Sheet, ITF3 27, for more information 
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Information Requested 
Strategy for lmproving the Efficiency and Operation of 
the Water and Sewerage Systems 
Strategy for lrnproving Service to Less-Developed 
Areas 
Strategy for lrnproving the Efficiency of Revenue 
Collection and Implementing the Cost Recovery 
Policies of the Government of Egypt 
Strategy for lmproving the Efficiency of the Customer 
Service and Public Relations Functions 
Strategy for lmproving the Effectiveness of the 
Management of the Water and Sewerage Systems 
Strategy for lrnproving the Long Range Performance 
of the Water and Sewerage Systems 
Strategy for Assisting in Implementing the Investment 
Component that will be Carried Out in Parallel and 
Financed by other Donors 
Support for Ongoing Integration of Utilities Plan 

Bidder's Response 



Price Bid Form 

Date: 
GrantICredit No: 

IFB fl: 
/Name of Contract] 
To: p a m e  and address of Employer] 

Ladies and/or Gentlemen, 

Having examined the Bid Documents, including AddendumfAddenda No(s). [number(s)], the 
receipt of which is hereby acknowledged, we, the undersigned, offer to provide the Services 
under the above-named Contract in full conformity with the said Bid Documents and our 
Technical Bid for a Total Management Fixed Fee4 of: [amount of foreign currency in 
words], [amount infigures]. This amount is exclusive of local taxes, which we estimate at: 
[amount of local currency in words], [amount infigures]. The above amounts are in 
accordance with the Price Schedules attached herewith and are made part of this bid. 

We agree to abide by this Price Bid, which consists of this letter and Attachments 1 through 4 
hereto, for a period of[number] days from the date futed for submission of Bids as stipulated 
in the Bid Documents, and, together with the above written undertakings, it shall remain 
binding on us subject to modifications resulting from Contract negotiations. 

Commissions or gratuities, if any, paid or to be paid by us to agents relating to this Bid, and 
to contract execution if we are awarded the contract, are listed below: 

Name and address of agent Amount and currency P u r p o s e o f ~ i o r g ~  

rfinone, state "none7 

We understand that you are not bound to accept the lowest or any Bid you may receive. 

Dated this day of, 19 
[SignatureJ 

In the capacity of [Position] 

Duly authorized to sign this Bid for and on behalf of fibme of Bidder] 

Attachments: Schedule 1. Remuneration for the Personnel 
Schedule 2. Reimbursable Expenditures 
Schedule 3. Incentive Compensation 
Schedule 4. Summary - Total Management Fixed Fee 

' Insert amount calculated as Item 4.3 of Commercial Bid Schedule 4 (Summary - Total Managemen1 Fixed Fee). 
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Price Bid - Price Schedules 

PREAMBLE 

General 

1. The Price Schedules are divided into separate Schedules as follows: 

o Schedule 1. Remuneration for the Personnel 
o Schedule 2. Reimbursable Expenditures 
o Schedule 3. Incentive Compensation 
o Schedule 4. Summary - Total Management Fixed Fee 

2. The Schedules do not include a full description of the services to be performed. Bidders 
shall be deemed to have read the Bid Documents to ascertain the full scope of services 
prior to filling in the rates and prices. The entered rates and prices shall be deemed to 
apply to the full scope as aforesaid, including overheads and profit. 

3. If Bidders are unclear or uncertain as to the scope of any item, they may seek clarification 
in accordance with the Instructions to Bidders in the Bid Documents prior to submitting 
their Bids. 

Pricing 

4. Prices shall be filled in indelible ink, and any alterations necessary due to errors, ef 
cetera, shall be initialed by the Bidder. 

n As specified in the Bid Data Sheet, prices shall be fixed and firm for the duration of 
the Contract. 

5. Bid prices shall be quoted in the manner indicated and in the currencies specified in the 
Instmctions to Bidders in the Bid Documents. 

o For each item, Bidders shall complete each appropriate column in the respective 
Schedules, giving the price breakdown as indicated in the Schedules. 

o Prices given shall be in accordance with the provisions of Clause 6.3 of the Contract 
Model (Section IV of the Bid Documents). 

6.  In the event that the Bidder is selected as the Apparent Successful Bidder, and as such 
enters into negotiations with the Employer, the prices given in Schedule 1 (Remuneration 
for the Personnel) shall be substantiated by the following forms, which shall be completed 
and signed by the Bidder's Authorized Representative: 

o Operator's Representations Regarding Costs and Charges 
Breakdown of Agreed Fixed Rates in Operator's Contract 

provided in Appendix C of the Contract Model (in the Bid Documents), and this form 
shall be provided by the Bidder to the Employer at the time of negotiations. 
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7. In completing Schedules 1 (Remuneration for the Personnel) and 2 (Reimbursable 
Expenditures), the Bidder shall indicate the portion of the Total that is attributable to the 
services to be provided for the Less-Developed Areas Program (Task (b), Subtasks (i) 
through (iv), of the Scope of Work in Appendix A - included in the Bid Documents). The 
purpose of presenting the price for services in this manner is to enable the Employer to 
evaluate the impact of the services required under the Less-Developed Areas Pro-gam on 
the total cost of the Contract. The Employer may, at its sole discretion, remove the Less- 
Developed Areas Pro,gam from the scope of services following opening of Bidders' Price 
Bids. In this case, the portion of the Bidder's fixed fee attributable to such Program will 
be deducted from the Total Management Fixed Fee to amve at an amended Total 
Management Fixed Fee. 

8. Where there are errors between the total of the amounts given under the column for the 
price breakdown and the amount given under the Total Price, the former shall prevail and 
the latter will be corrected accordingly. 

Where there are errors between the total of the amounts of Schedules 1 to 3 and the 
amount given in Schedule 5 (Summary - Total Management Fixed Fee), the former 
shall prevail and the latter will be corrected accordingly. 
Where there are discrepancies between amounts stated in figures and amounts stated 
in words, the amounts stated in words shall prevail. 

9. Payments will be made to the Operator in the currency or currencies indicated under each 
respective item. 

10. Items left blank will be deemed to have been included in other items. The TOTAL for 
each Schedule and the TOTAL of the Summary shall be deemed to be the total price for 
providing the services in complete accordance with the Conhacf whether or not each 
individual item has been priced. 

11. When requested by the Employer for the purposes of making payments or part payments, 
valuing variations or evaluating claims, or for such other purposes as the Employer may 
reasonably require, the Operator shall provide the Employer with a breakdown of any 
composite or lump sum items included in the Schedules. 

Schedules of Rates and Prices 

The following schedules are included: 

Schedule 1. Remuneration for the Personnel 
Schedule 2. Reimbursable Expenditures 
Schedule 3. Incentive Compensation 
Schedule 4. Summary - Total Management Fixed Fee 
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Schedu le  1. Remuneration for  t h e  Personnel  5 

Schedu le  2. Reimbursable ~ x p e n d i t u r e s ~  

' 1 o bc complc14 per Suh.Clausc 6 3(b) ofthc Col~trdct hlodel (Secuon IV of ihc E d  D,numcnrs) 
The Lcss-Dc\elopcd Arrds Proeranl 18 descnbcd b) Task (hl  , Sublasks (I) throueh (I\,,, of the Scopc of Work (Append~x . . - . .. . . 

A of the Contract Model, includes as Section IV of the Bid Documents). 
To be completed as per Sub-clause 6.3(c) of the Contract Model (Section IV of the Bid Documents). 
The Less-Developed Areas Program is described by Task (b) , Subtasks (i) through (iv), of the Scope of Work (Appendix 

A of the Contract Model, included as Section IV of the Bid Documents). 
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Schedule 3. Incentive  omp pens at ion' 

Schedule  4. Summary- Total Management Fixed Fee (TMFF) 

The actual amount of Incentive Compensation to bc paid to the Operator shall be calculated pursuant to App%1~3x H of the 
Contract Model (Section fV of the Bid Documenis). 
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Bid Security Form 

Date: 
GranKredit No: 

IFB p: 

[Name of Contract] 
To: p a m e  and address of Employer] 

WHEREAS, [name of Bidder] (hereinafter called "the Bidder") has submitted its Bid dated 
[date of Bid] for the performance of the above-named Contract (hereinafter called "the Bid"); 

KNOW ALL PERSONS by these present that We [name of bank] of [address of bank] 
(hereinafter called "the Bank"), are bound unto [e.g., UtilityCo] (hereinafter called "the 
Employer") in the sum of [e.g., US$50,000.00 fifty thousand United States dollars)], for 
which payment well and truly to be made to the said Employer, the Bank binds itself, its 
successors and assigns by these presents. 

Sealed with the Common Seal of the said Bank this day of 20-. 

THE CONDITIONS of this obligation are the following: 

1. If the Bidder withdraws its Bid during the period of bid validity specified by the Bidder in 
the Bid Form, or 

2. If the Bidder, having been notified of the acceptance of its Bid by the Employer during 
the period of bid validity: 

o fails or refuses to sign the Contract Agreement when required or 

o fails or refuses to issue the performance security in accordance with the Bid 
Documents, 

We undertake to pay to the Employer up to the above amount upon receipt of its first written 
demand, without the Employer having to substantiate its demand, provided that in its demand 
the Employer will note that the amount claimed by it is due it, owing to the occurrence of one 
or both of the two above-named conditions, and specifying the occurred condition or 
conditions. 

This guarantee will remain in full force up to and including [date thirty (30) days after the 
period of bid validity], and any demand in respect thereof must reach the Bank not later than 
the above date. 

For and on behalf of the Bank 
[Signature] 

In the capacity of 
[Position] 

Common Seal of the Bank 
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Performance Security Form 
(Letter of Guarantee) 

Date: 
GrantICredit N": 

IFB NO: 

[Name of Contract] 
To: [Name and address of Employer] 

Dear Ladies andlor Gentlemen, 

We refer to the Coneact Agreement r t h e  Contract") signed on [date] behveen you and 
[name of Operator] ("the Operator") concerning the Performance-Based Management 
Contract for Water Supply and Wastewater Senices in Egypt The Operator is required, 
pursuant to the Contract, to give [e.g., UtilityCo] a guarantee by a recognized bank or 
financial institution in the sum of [eg., USS 250,000.00 (two hundred andfijiy tizou~and 
United States doilars)]. 

By this letter we, the undersigned, [name of Bank], a Bank (or company) organized under the 
laws of [country of Bank] and having its registeredlprincipal office at [address of Bank], do 
hereby jointly and severally with the Operator irrevocably guarantee payment owed to you by 
the Operator, pursuant to the Contract, up to the sum of [eg., USS 250,000.00 (two hundred 
andfijiy thousand United States doIIars)l under the terms set out in this guarantee. 

GUARANTEE 

We guarantee and will be responsible to [eg., UtilifyCo] for all amounts oxved to it by the 
Operator from time to time up to a total aggregate amount of [e.g., USS 250,000.00 (Dr.0 
hundred andfifp thousand United States dollars)]. Amounts payable under this guarantee 
will be paid in United States dollars. 

We undertake to make payment under this Letter of Guarantee upon receipt by us of your 
first witten demand signed by your duly authorized ofticer declaring the Operator to be in 
default under the Contract and without cavil or argument any sum or sums within the above- 
named limits, without your need to prove or show grounds or reasons for your demand and 
without the right of the Operator to dispute or question such demand. 

Our liability under this Letter of Guarantee shall be to pay to you whichever is the lesser of 
the sum so requested or the amount then guaranteed hereunder in respect of any demand duly 
made hereunder prior to expiry of this Lener of Guarantee, without being entitled to inquire 
whether or not this payment is lawfully demanded. 

We waive any requirement that [e.g., UtiIifyCo] demand any debt or payment from the 
Operator before presenting us with a demand under this guarantee. 

We agree that no change, addition to, or other modifications of the terms of the Contract or to 
any documents that have or may be made behveen [e.g., UtilipCo] and the Operator will in 
any way release us from any liability under this guarantee, and we waive any requirement for 
notice of any such change, addition, or modification. 
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This Letter of Guarantee shall be valid from the date of issue. This guarantee and our 
obligations under it will terminate on the date sixty (60) days after the first to occur of: 

the Expiry Date (as defined in the Contract); and 
the earlier termination of the Contract, 

each as advised to us in writing by [e.g., UtiZityCo]. 

Except for the documents herein specified, no other documents or other action shall be 
required, notwithstanding any applicable law or regulation. 

Our liability under this Letter of Guarantee shall become null and void immediately upon its 
expiry, whether it is returned or not, and no claim may be made hereunder after such expiry 
or after the aggregate of the sums paid by us to you shall equal the sums guaranteed 
hereunder, whichever is the earlier. 

All notices to be given hereunder shall be given by registered (airmail) post to the addressee 
at the address herein set out or as otherwise advised by and between the parties hereto. 

We hereby agree that any part of the Contract may be amended, renewed, extended, 
modified, compromised, released, or discharged by mutual agreement between you and the 
Operator, and this security may be exchanged or surrendered without in any way impairing or 
affecting our liabilities hereunder without notice to us and without the necessity for any 
additional endorsement, consent, or guarantee by us; provided, however, that the sum 
guaranteed shall not be increased or decreased. 

w 
No action, event, or condition which by any applicable law should operate to discharge us 
from liability hereunder shall have any effect, and we hereby waive any right that we may 
have to apply such law, so that in all respects our liability hereunder shall be irrevocable and, 
except as stated herein, unconditional in all respects. 

The laws of Egypt govern this guarantee. 

This guarantee is binding on our successors and permitted assignees. 

Yours truly, 
[Name of the Bank] 

[Authorized Signature] 

Bank Guarantee Form for Advance Payment 

See Appendix H of the Contract Model (in the Bid Documents) 
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F. Data Room 

W F1. Data Room Procedures and Operating Rules 

The Data Room will be open for use by prequalified bidders Sundays through Thursdays, 
from 9:00 a.m. to 5:00 p.m. (closed from 12:OO p.m. to 2:00 p.m. for lunch), from [dates], 
excluding public holidays. 

The Data Room is located at: 

[Address] 

The following are the phone and fax numbers for the Data Room: 

Telephone: 
Facsimile: 

The Employer has appointed [name] as Data Room Supervisor. The Data Room Supen.isor 
can be reached at the telephone and facsimile numbers listed above. A Data Room Clerk will 
administer the daily operations of the Data Room. 

The Data Room will contain hard (paper) copies of all documents listed in the Data Room 
Index, as well as electronic copies (on diskette or CD ROM) of selected consultants' reports. 
The Data Room Index will be periodically updated as new documents are received in the 
Data Room, and a list of new documents will be sent to all prequalified bidders. 

bd Fla. Rules Governing Use of the Data Room 

Prequalified bidders should adhere to the following rules and procedures related to their use 
of the Data Room: 

1. hequalified bidders must sign a Confidentiality Agreement with the Employer 
before they will be permitted to enter the Data Room. A copy of this Agreement is 
attached. 

2. hequalified bidders must designate an individual to be responsible for identifying 
the members of their Due Diligence Team who shall be authorized to use the Data 
Room. 

3. All authorized representatives of the prequalified bidders must register with the 
Data Room Clerk at the beginning and end of each visit to the Data Room. 

4. There will be one copy of each document listed in the Data Room Index available 
in the Data Room. Bidders will be permitted to review all information contained 
in the Data Room in the presence of the Data Room Clerk, or may request from 
the Data Room Clerk photocopies of any documents that are not designated as 
sensitive by the Data Room Supervisor or the Employer. Bidders are encouraged 
to provide the Data Room Supervisor with a list, by fax, of all documents of 
which they will require photocopies in advance of their scheduled visit to the Data 
Room. Upon receipt of this list, the Data Room Supenisor will endeavor to 
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ensure that the photocopies of these documents are completed prior to the anival 
of the Due Diligence Teams for their scheduled visits. 

L V '  

5. Bidders will be charged [amount in Egyptianpounds] per page for all 
photocopies made on their behalf. Bidders should avoid excessive photocopying 
of documents. 

6. Bidders will be given an invoice for all photocopies and any other expenses 
incurred on their behalf at the conclusion of their scheduled use of the Data Room. 
The invoices shall be payable to the Employer in Egyptian pounds upon receipt. 

7. Bidders may take notes on any documents that they are studying in the Data 
Room; however, no documents may be removed from the room. Bidders are also 
prohibited from marking, altering, modifying or changing (including changing the 
sequence or order of information or documents), harming, destroying, or in any 
other form or manner mutilating the documents in the Data Room. 

8. Bidders should submit, in writing, any requests for information or data, or any 
questions on, or clarifications of, the data contained in the Data Room, to the Data 
Room Clerk at the end of each day. The Data Room Clerk will confer with the 
Data Room Supervisor and will endeavor to respond to these requests as soon as 
possible. However, the Data Room Clerk and Supervisor, and the Employer, are 
under no obligation to respond to any request or questions. All bidders will be 
notified of any additions to the Data Room. 

9. Bidders are prohibited from obtaining documents or other written materials from b 
[name of Employer] or any personnel thereof. 

10. No more than six (6) representatives of each bidder, including translators, will be 
permitted to enter the Data Room at any given time. 

11. There will be a telephone available at no charge for bidders to use for local 
communications only. Bidders must make their own arrangements for 
international calls and for local and international faxing. 

12. The members of the Due Diligence Teams shall be responsible, each day upon 
checking out of the Data Room, for returning all information borrowed that day. 
The Data Room Clerk will have the right to inspect all briefcases, handbags, or 
other packages to ensure that no unauthorized information or documents are 
accidentally being removed from the Data Room. 

F l  b. Scheduling Visits to the Data Room 

Prequalified bidders that wish to visit the Data Room should send a fax to the Data Room 
Supervisor at the fax number listed above no later than [date], indicating the preferred and 
possible alternative dates for their initial visit to the Data Room. Each prequalified bidder 
will be allowed a maximum of two (2) days for this initial visit. Visits will be scheduled 
according to the order in which the requests are received. The Data Room Supervisor will 
endeavor to schedule visits on the dates requested; however, the Data Room Supervisor and 

L" 
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the Employer are under no obligation to guarantee that Due Diligence Teams will be 
scheduled to visit the Data Room on any specific date(s). 

All Due Diligence Teams will be guaranteed a minimum of two (2) days initial use of the 
Data Room. The Data Room will only be made available to one Due Diligence Team at any 
given time; therefore, once each bidder has had an opportunity to complete its initial due 
diligence, all bidders will be given the opportunity to request additional days in the Data 
Room. The Data Room Supervisor will notify bidders in writing when they are permitted to 
submit their requests for additional days. 

Flc. Questions and Requests for Information 

All prequalified bidders may submit questions, in writing, to be answered by representatives 
of the Employer. Such requests must be submitted by fax to the Data Room Supervisor, or in 
person to the Data Room Clerk, during scheduled usage of the Data Room. The Data Room 
Supervisor will coordinate, at hislher discretion, the responses of the Employer. Copies of all 
questions and responses shall be distributed in writing to all prequalified bidders, and will be 
made available in the Data Room. The Data Room Supenisor will not accept any questions 
or requests for information after [date]. 

Fld. Disqualification 

All prequalified bidders are encouraged to carefully read the above instructions, a s  non- 
compliance with any of these rules or procedures shall be considered grounds for 
disqualification of that bidder from the bidding process and forfeiture of any bid bond or 
guarantee that has been established. 

F2. Sample Data Room lndex 

I. General 

1 Economic Data (19-20J 
I.1.a Gross Domestic Product (per capita) 
I.1.b Inflation lndex 
I.1.c Wholesale Price lndex 
l.1.d Real and Nominal Interest Rates 
1.1 .e Census or Population Data and Growth Rates 

1.2 Institutional 
1.2.a [Employer] Annual Reports (19-- 20J 
1.2.b [Employer] Annual Reports (19-- 20J 
1.2.c Donor and Consultants' Reports 

1.3 Geographical 
1.3.a Map of Egypt 
1.3.b Maps of Service Area 

11. Legislation and Regulations 

11.1 National 
l a  Constitution of the Government of Egypt 
I b  Civil Law Act 
I l lc  Public Health Ordinance 
I d  Food and Drug Act 
I e  Planning Act 
I f  State Lands Act 

11.2 Water Resources Management 
11.2.a HydreElectric Power Act 
11.2.b Environmental Protection Act 
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11.3 CorporatelCommercial 
11.3.a Summary Jurisdiction (Petty Debt) Act 
11.3.b National Insurance Act 
11.3.c Factories Act 
11.3.d Holidays with Pay Act 
11.3.e Companies Act 
11.3.f Income Tax Act 

11.4 [Employer] 
11.4.a Articles of Incorporation 
11.4.b Other constitutive documents 

111.1 

IV. 

VI. 

Commercial Contracts 

Outsourcing Agreements 

Human Resources 

Staff Breakdown Chart by Region and Function 
Current Staff Salary Levels 
Collective Bargaining Agreements 

Engineering and Technical Documents 

Operations and Maintenance 
Investment Programs 
Demand 
Fixed Assets and Technical Audits 
System Files and Drawings 
Other 

~inancial" 

Financial Statements 
Budgets 
Debt 
V1.3.a Profile of LoansIGrants 
V1.3.b Loan Disbunements. Repayments and Interest 
Commercial 
V1.4.a Billings 
V1.4.b Collections 
V1.4.c Breakdown of Consumers by Category 
Tariffs 
V1.5.a Ao~roved Tariff Structure 
V1.5.b  iff ~djustment Proposals 

' O  For the Employer for the last 5 years. 
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F3. Sample Confidentiality Agreement 

Confidentiality Agreement 

THIS AGREEMENT, dated the - day of ,20-, is BETWEEN [Employer 
n m e ] ,  a company incorporated under the laxvs of Egypt (hereinafter called "The Employer"), 
of the first part, AND [name ofBidder] (hereinafter referred to as "the Recipient"), of the 
second part. (Both parties are sometimes collectively referred to herein as "the Parties"). 

RECITALS 

(a) The Employer and related persons cany on Business that the Recipient wishes to evaluate 
to determine whether to enter into a Permitted Transaction. 

@) The Recipient has agreed to keep confidential all confidential information disclosed to it 
by the Disclosing Party. 

(c) The Disclosing Party has agreed, on the terms and conditions of this agreement, to 
disclose information to the Recipient for the Recipient's evaluation. 

AGREEMENT 

1. Definitions and Interpretation 

1.1 Definitions 

In this agreement, unless the contrary intention appears: 

"Authorized Persons" means: 

(a) the officers and employees of the Recipient; 
@) the financial or other advisers of the Recipienq and 
(c) the respective officers and employees of those financial or other advisers: 

"Business" means the business carried on by the Employer and Related Persons. 

"Confidential Information" means the follou6ng, whether or not in material form: 

(a) the terms of any negotiations or agreements between the Employer, Disclosing Party, any 
Related Person, and the Recipient or any Authorized Persons; 

@) all information of, related to, or connected with, the business of the Employer or a 
Related Person or their transactions, operations, and affairs (including, without limitation, 
all past, current, and prospective financial, accounting, trading, marketing, technical and 
business information, trade secrets and know-how) directly or indirectly disclosed by or 
on behalf of the Disclosing Party to the Recipient or any Authorized Person, whether 
before or after execution of this agreement and whether through any officers, employees, 
agents, or advisers of the Disclosing Party; 
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(c) all other information of a confidential or proprietary nature directly or indirectly disclosed 
by or on behalf of the Employer to the Recipient or any Authorized Person; b' 

(d) that part of all notes and other records prepared by the Recipient or any Authorized 
Person based on or incorporating the information referred to in paragraphs (a) to (c) 
inclusive; and 

(e) all copies of the information and those parts of the notes and other records referred to in 
any of paragraphs (a) to (d) inclusive. 

"Disclosing Party" means the Employer. 

"Permitted Transactions" means bidding for the [name of contract] 

"Recipient" means the prequalified Bidder receiving Confidential Information. 

"Related Person" means a person or corporation that is related to the Employer in any way, 
by virtue of its operations, or one in relation to whom information has been made available in 
the Data Room. 

1.2 Interpretation: 

In this agreement, unless the contrary intention appears. 

(a) headings are for ease of reference only and do not affect the meaning of this agreement; 
(b) the singular includes the plural and vice versa, and words importing a gender include 

other genders; 
(c) other grammatical forms or defined words or expressions have corresponding meanings; 
(d) a reference to a document or agreement, including this agreement, includes a reference to 

that document or agreement as novated, altered, or replaced from time to time; 
(e) a reference to a party includes the party's executors, administrators, successors, 

substitutes, and assigns; and 
(f) words and expressions importing natural persons include partnerships, bodies corporate, 

associations, governments, and governmental and local authorities and agencies. 

2. Use and Disclosure of Confidential Information 

2.1 Use of Confidential Information 

In consideration of the Disclosing Party disclosing Confidential Information to the Recipient, 
the Recipient agrees to: 

(a) use all Confidential Information solely for the purpose of determining whether the 
Recipient wishes to enter into a Permitted Transaction; 

@) keep-confidential all Confidential Information (subject to disclosure permitted under 
clause 2.2 (Disclosure of Confidential Information); and 

(c) comply with the provisions of this agreement. 
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2.2 Disclosure of Confidential Information 

The Recipients may disclose confidential information only to: 

(a) those of its officers and employees who: 

i. have a need to know for the purpose of determining whether the Recipient wishes to 
enter into a Permitted Transaction; 

ii. are aware that Confidential Information must be kept confidential; and 
iii. have agreed to comply with the terms of this agreement; and 

@) its financial or other advisers and their respective employees and officers who: 

i. have a need to knou. for the purpose of the adviser providing its professional advice to 
the Recipient for the purpose of the Recipient determining whether the Recipient 
wishes to enter into a Permitted Transaction; 

ii. are aware that the Confidential Information must be kept confidential and 
iii. have agreed to comply with the terms of this agreement. 

2.3 Recipient's Obligation 

The Recipient: 

(a) must, at its expense, ensure at all times, that each Authorized Person to whom 
Confidential Information is disclosed, keeps confidential the Confidential Information; 
and 

@) must ensure that each Authorized Person to whom Confidential Information is disclosed 
must, at its or their respective expense: 

i. notify the Disclosing Party immediately if it becomes aware of any suspected or 
actual unauthorized use, copying, or disclosure of Confidential Information; and -~ - 

ii. Immediately take all steps to prevent or stop the suspected or actual unauthorized use, 
copying, or disclosure of Confidential Information. 

3. Security and Control 

3.1 Security 

The Recipient must, and must ensure that each Authorized Person to whom Confidential 
Information is disclosed must, at its or their respective expense: 

(a) establish and maintain effective security measures to safeguard Confidential Information 
from access or use not authorized by this agreement and 

@) keep Confidential Information under the Recipient's control. 

3.2 Assistance in Proceedings 

The Recipient must provide, and must ensure that each Authorized Person provides, 
assistance reasonably requested by the Employer or any Related Person in relation to any 
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proceedings the Employer or a Related Person may take against any person for unauthorized 
use, copying, or disclosure of Confidential Information. 

4. Copying 

The Recipient must ensure that all copies of Confidential Information made by the Recipient 
or any Authorized Person are prominently marked "CONFIDENTIAL". 

5. Acknowledgment and Indemnity 

5.1 Acknowledgment 

The Recipient acknowledges for itself and for each of its Authorized Persons that: 

(a) it is aware that any breach of this agreement will result in the Employer and the Related 
Persons suffering damage, for which damages may not be an adequate remedy; and 

(b) in the event of a breach of this agreement or any obligation of confidentiality under this 
agreement, the Employer is entitled to seek injunctive relief. 

5.2 Indemnity 

The Recipient agrees to indemnify the Employer and each Related Person against all losses, 
damages, expenses, and legal costs that the Employer or a Related Person may reasonably 
sustain or incur as a result of a direct or indirect breach by the Recipient or any Authorized 
Person of this agreement or the obligations of confidentiality hereunder. 

6. Exclusions 

The obligations of confidentiality under this agreement do not extend to information which 
(whether before or after this agreement is executed): 

(a) is rightfully known to or in the possession or control of the Recipient or an Authorized 
Person and not subject to an obligation of confidentiality on the Recipient or that 
Authorized Person: 

(b) is public knowledge (otherwise than as a result of a breach of this agreement or the 
obligations of confidentiality under this agreement); or 

(c) the Recipient or an Authorized Person is required by law to disclose 

7. Employer's Representative 

7.1 Service on Single Disclosing Party 

Any notice, request, or other communication or document contemplated by this agreement 
given to or served on the Disclosing Party is deemed to have been given to or served on the 
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8. Assignment and Termination 

(a) No party may assign or othenvise transfer any of its rights arising under this agreement 
without the written consent of the other Parties. 

@) The Parties acknowledge that this agreement does not convey any interest of a proprietary 
nature, and in particular, but without limitation, does not transfer any interest in any 
intellectual property. 

(c) The Disclosing Party may terminate this agreement at any time with immediate effect by 
giving written notice to the Recipient. 

(d) On termination of this agreement the Recipient's right, and the right of all Authorized 
Parties, to use Confidential Information ceases, and the Recipient must procure that all 
Authorized Parties, as soon as practicable at the Disclosing Party's option: 

i. return to the Disclosing Party; 
ii. destroy and certify in writing to the Disclosing Party the destruction of; or 
iii. destroy and permit a representative of the Disclosing Party to wvitness the deshuction 

of, 

all Confidential Information in the Recipient's and each Authorized Person's possession 
or control. 

(e) Termination of this agreement does not affect any accrued rights or remedies of a party. 

(f) The obligations of confidentiality under this agreement continue to apply after assi-merit 
or termination of this agreement. 

9. General 

9.1 Counterparts 

This agreement may be executed in counterparts. 

9.2 Alterations 

This agreement may be altered only in writing signed by each party. 

9.3 Costs 

Each party must bear its own costs of negotiating, preparing, and executing this a p e m e n t  

9.4 Governing Law 

This agreement is governed by the laws of E-qypt and each party unconditionally and 
irrevocably submits to the non-exclusive jurisdiction of the courts of Egypt. 
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9.5 Waiver 

The failure of the Disclosing Party at any time to insist on performance of any provision of W 

this agreement is not a waiver of its rights at any later time to insist on performance of that or 
any other provision of this agreement. 

9.6 Entire Agreement 

This agreement: 

(a) constitutes the entire agreement between the Parties as to its subject matter and 
supersedes all their representations and agreements in connection with that subject matter; 
and 

@) may only be altered in writing signed by the Parties. 

IN WITNESS WHEREFORE, the Parties hereto have set their hands and seal the day and 
year first above written. 

SIGNED, SEALED, AND DELIVERED 

on behalf of the within named [name of Employer] 

in the presence of: 

Name: 
Occupation: 
Signature: 

SIGNED, SEALED, AND DELIVERED 

on behalf of the within named Recipient 

in the presence of: 

Name: 
Occupation: 
Signature: 
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F4. Sample Data Room Visitors Log 

W Data Room Visitors Log 

Date: 

Due Diligence Team Member Sign-In: 

[Clerk's Signahwe] 

STANDARD BID DOCUMENTS FOR P E R F O W C E W E D  M W A G ~ N T C O Y I ~  M I  
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F5. Terms of Reference: Data Room Supervisor 

Overall responsibility for and day-to-day management of the Data Room, \.*Jw 
supervision of the work performed by the Data Room Clerk, and assurance of the 
functioning of the Data Room during the prescribed hours, from Sunday to 
Thursday from 9:00 a.m. to 5:00 p.m. from [dates], excluding Egyptian public 
holidays. 

Implementation of Data Room procedures and design, organization, and 
prescribed usage of all required supporting forms in accordance with the 
Procedures Memorandum to be issued to Prequalified Bidders (e.g., forms to sign 
Due Diligence Team members in and out at the moment of their respective entry 
and exit to the Data Room; forms to sign out documents for use in the Data Room; 
et cetera). 

Organization, scheduling and implementation of the following due diligence 
activities for the prequalified bidders: (1) initial Data Room visits for all 
prequalified bidders, and (2) follow-up visits to the Data Room. 

Approving invoices for photocopies made by members of the Due Diligence 
Teams, and supervision of the photocopy-control performed by the Data Room 
Clerk. 

Supervising the completion and maintenance of all schedules and records about 
Data Room visits, documents taken out, documents copies, et cetera, or all 
prequalified bidders. 

Handling of all communication and correspondence with prequalified bidders 
related to the organization and scheduling of visits to the Data Room. Such 
communication shall be handled in [English or Arabic is recommended]. 

Contact and liaison with prequalified bidders during their visit(s) to the Data 
Room and during their stay in Egypt related with visits to the Data Room. 

Receiving, handling, and discussing with the Data Room Clerk any requests 
received from prequalified bidders for documents and information that are not 
available in the Data Room. If warranted, obtain the requested documents for the 
Data Room. 

Management of the Data Room Index, containing all documents and computer 
files that are available in the Data Room: ~eriodic uvdate of the Data Room Index: 
and distribution of the updated Data ~ o o m  Index to'all prequalified bidders. 

Managing the preparation of and approving invoices to Due Diligence Teams and 
ensuring payment of those invoices. 

Any other tasks that may be required for the organization of the due-diligence 
activities and for the appropriate management of the Data Room. 

Any other related tasks that may be requested from time to time by the Employer. 
w 
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F6. Terms of Reference: Data Room Clerk 

Day-to-day functioning of the Data Room during the prescribed hours, h m  
Sunday to Thursday from 9:00 a.m. to 5:00 p.m., [dates], excluding public 
holidays. 

Implementation of Data Room procedures and prescribed usage of all required 
supporting forms in accordance uith the Procedures Memorandum to be issued to 
prequalified bidders (e.g., forms to sign Due Diligence Team members in and out 
at the moment of their respective entry and exit to the Data Room; forms to sign 
out documents for use in the Data Room; et cetera). 

Operating the photocopy machine upon the request of the members of a Due 
Diligence Team and upon prior approval by the Data Room Supenisor. Upon 
completing the photocopy operation, assuring that the original documents are 
appropriately re-filed and noting down the number of photocopies that have been 
made for each Due Diligence Team. 

Implementing the schedule of the initial and follow up Data Room visits for all 
prequalified bidders. 

Filling out and maintaining, as requested by the Data Room Supenisor, all 
schedules and records about Data Room visits, documents taken out, documents 
copies, et cetera, for all Due Diligence Teams. 

Maintaining a list of all members of the Due Diligence Teams permitted to enter 
the Data Room, and verifying each day all members of the teams upon entry to the 
Data Room against the list of the representatives of the prequalified bidder that are 
authorized to access the Data Room. 

Verification of the Data Room Index against actual documents and computer files 
that are available in the Data Room. Report any discrepancies to the Data Room 
Supervisor. 

Permanent supervision of the Due Diligence Teams during their stay in the Data 
Room and availability to answednote any questions that might be raised. 

Delivering questions and requests for information or documents from prequalified 
bidders to the Data Room Supervisor and assisting in distributing responses to 
questions and in the collection of documents or information, as requested by the 
Data Room Supervisor. 

Updating the Data Room Index any time that new information or documents are 
introduced to the room by the Data Room Supenrisor. 

Verifying each day, as requested by the Data Room Supervisor, and for any Due 
Diligence Team leaving the Data Room, that (a) all documents that have been 
taken out have been returned to their original locations; @) no documents have 
been taken out of the Data Room; and (c) no documents have been marked, 
altered, modified, varied in sequence, or otherwise damaged or destroyed. 
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Preparation, as requested by the Data Room Supervisor, of invoices to bidders for 
(a) photocopies made at their request at a charge of [amount in Egyptianpounds] 
per copy, and @) all other expenses incurred on their behalf. L' 

Any other tasks that may be required for the organization of the due-diligence 
activities and for the appropriate management of the Data Room. 

Any other related tasks that may be requested from time-to-time by the Data 
Room Supervisor or the Employer. 
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SECTION Ill 

kri, Standard Bid Evaluation Form 

Important Note on Standard Bid-Evaluation Form 

The Standard Bid-Evaluation Form ("Form7 incorporates international standards and best practices. To some 
extent, cerfain provisions of the Form differ from Egyptian law andpractice. This Note identifies those diierem?s. 

The eddors have left the Form intact so that i l  may provide a guide to the GOE should ii decide lo amend the 
Egyptian law and regulations on such forms to fully comply with international standards and best pracbces. .. ~ 

Users of the Form are advised to amend or delete provisions that differ from Egyptian law and substitute 
provisions that are consistent therewith. 

General Comment 
Tendering and tendering procedure: Tendering and tendering procedures for concessions. mMgement 
contracts, and other types of major contracts are governed by Law 8911998 (Tenders Law) and its regulations. 
which are found in Ministerial Decree 136711998 (Executive Statutes). 

Specific Comments 
Annex A. Evaluafion Guide 
Para~raph 3 (Bid Validity): The Tenders Law and Executive Statutes (regulations) provide for a huoet-r&Cve 
tender procedure, one for the technical bid and one for the price (financial) bid. Article 18 of the E x W e  
Statutes provides that bids delivered after the opening of the technical bid are not rejected but are acceaed a7d 
recorded on a 'late tenders" list. Article 63 of the Executive Statutes orovides that while no tender or m o d i t k m  ~~ ~ 

received afrer the bid deadline should be considered, this does not apply to modification of the lowest pke M. 
which was submined on time and acceptance of which is in the inlerest 01 lhe Employer. 

ParaQraDhs 5(dl (Preliminan, Exam~nation of Bids): 6lel (Addrtions): and Wa) (Price Devlat~wtsl: h d e  55 of the 
Executive Statutes provides that in respect of contracts for the supply of goods, the failure to list a pke for an 
item is to be considered as if the tenderer [bidder] had not bid for that item. In respect of mtrads for works. the 

w Employer may either reject the bid or insert the highest mmpetitive bid price in place of the missing Iigure. Under 
Article 64 of the Execdive Statutes, the Employer has the right to make 'material'medions. 

Paraaraoh 7(a) (Determination of Award): Article 16 of the Tenders Law provides for a staMory 15 w ~ 2 n t  
domestic preference in respect of the supply of locally manufactured goods. services. and contrading works. 

Paraaraoh 7lb) (Qualification) The procedures for pre- and post-qualification evaluation do nol mm* with the 
bid-opening and evaluation procedures of the Tenders Law and Executive Statutes, unless rt is cormdered that 
the first-stage techncal-bid evaluation serves the purpose of pre- or postqualihcal~on. 

Paraaraoh 7(cL subDara 2 (Prowsed Award):The tender-cancellation provisions do not comply with the Tenderr 
Law. Article 15, of which sets forth the events permitting such cancellat:on: 

If only one tender [bid] was submitfed or. following evaluation, only one tender (bid] rernaim. unless the 
work [tender documents] does not allow for re-announcernent [re-tendering] or it is cwidered that there will 
be no beneffi in re-announcement [re-tendering]. and the sole tender conforms to the & i  and is 
suitable in terms of price: or . If all or a majority of tenders [bids] are subject to condiions; or . If the value of the lowest tender [bid] exceeds the estimated tender value [pmjed price]. 

In addition, the Employer may also cancel the tender Sf public interest and welfare require this.- 

A. introduction 

This Standard Bid-Evaluation Form has been prepared by the GOE CDPSP for use in PSP 
projects by utility managers in the evaluation of Bids in accordance with the provisions of the 
CDPSP's "Toolkit" for PSP and Utility Managers (Toolkit). 

This document is intended specifically for assisting in the evaluation of Bids procured 
through International Competitive Bidding (ICB). It should also prove useful, nith 
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appropriate modifications, for evaluation under National Competitive Bidding (NCB) 
procedures. 

Upon notification of contract award to the successful Bidder by the Employer, the CDPSP is 
authorized to publish a description of the contract, the name and nationality of the contract 
awardee, and the contract price. 

All users are invited to submit comments on their experience with this document to the 
CDPSP 

B. How to Use These Forms 

1. The evaluation forms and guide contained in this Section provide step-by-step 
procedures for evaluating Bids solicited through ICB. In all instances, the Bidding 
and evaluation procedures described in the Instructions to Bidders (ITB) of the 
actual Bid Documents used should be followed. 

2. ICB is conducted using the Standard Bid Documents (SBDs) issued by the 
CDPSP and required for use by Employers (the tendering utility). The following 
SBD is currently available in the Toolkit: Performance-Based Management 
Contracts. 

3. Although Bid Documents may differ, their ITBs are very similar. The following 
standard forms and guide are based on the ITBs, as well as on the Bid Data Sheets 
(BDSs), which follow the ITB and provide contract-specific information. 

4. The forms should invariably accompany the evaluation report, but they may be 
adapted to suit specific requirements of the Bid Documents. The report should 
include a number of attachments to explain details of Bid evaluation or to show 
specific controversial wording or numbers in a Bid. Cross-referencing should be 
used extensively, as well as references to pertinent clauses in the Bid Documents. 

5. Employers should study these evaluation forms and guides during project 
preparation, in order to properly assess the managerial and administrative 
conditions needed for Bid evaluation. CDPSP staff are available to explain the 
procedures, including any modifications necessary for evaluation using Bid 
Documents other than the SBDs presently available in the Toolkit. The CDPSP 
encourages the employment of experienced consultants to help in evaluations for 
complex contracts (see Toolkit for Model Terms of Reference for Advisors). 

6 .  In the Bid-Evaluation Forms, all bold, italicized text within brackets ("[ I") is not 
part of the model SPD; the bold, italicized, bracketed text contains guidance and 
instructions for the agency preparing and issuing the document and should not be 
incorporated in the final customized version. 
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C. Model Standard Bid-Evaluation Fonns 

k d  C1. Model Cover Page 

Bid-Evaluation Report 
and 

Recommendation for Award of Contract 

Name of Project: 

Contract Name: 

Identification Number: 

Date of Submission: 

C2. Model Letter of Transmittal 

kf 
[If the contract is subject to prior review, the Bid-Evalrration Report should be attached 
with a Letter of Transmittalfrom the Employer or its representative responsible for 
communications with the CDPSP. The letter sltould highlight conclusions nnd offer any 
additional information that would help to expedite review by the CDPSP. 11 addition, an). 
unresolved, orpotenriaNy contentious issues, should be highlighted] 
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C3. Model Required Tables 

Table 1. Identification 

1.1 Name of Employer 

1.2 Address of Employer 

1.3 Date of effectiveness 

1.4 Closing date 

1.5 Name of project 

1.6 Contract Name 

1.7 Contract number (identification) 

1.8 Contract description 

1.9 Estimated value' 

1.11 Prior review required2 

1.12 Domestic preference allowed Yes - No - 
1.13 Type of contract Concession - 

Mgmt Contract Svc Contract - 
1.14 Cotinancing, if any: 

(a) agency name 

' Cite title and date of feasibility study or other report. 
2 If response is "no," items 2.2(b), 2.4(b), and 2.6(b) in Table 2. may be leff blank, unless the CDPSP's prior 
review was specitically requested. 

2.8 Date minutes of conference sent to Bidders 
and CDPSP 

Table 2. Bidding Process 

llld MODEL PROCUREMENT DOCUMENTS 

2.1 General Procurement Notice 
(a) First issue date 
(b) Latest update 

2.2 Prequalitication, if required 
(a) Number of firms prequalified 
(b) Date of CDPSP's no-objection 

2.3 Specific procurement notice 
(a) Name of Egyptian newspaper 
(b) lssue date 
(c) . Name of international publication 
(d) lssue date 
(e) Number of firms notified 

2.4 Standard Bid Document 
(a) Title, publication date 
(b) Date of CDPSP's n-objection 
(c) Date of issue to Bidders 

2.5 Number of firrns issued Documents 

2.6 Amendments to Documents, if any 
(a) List all issue dates 1. 2. 3. 
(b) Date(s) of CDPSP's neobjection 1. 2. 3. 

2.7 Date of Pre-Bid Conference, if any 

w 
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Table 3. Bid Submission and Opening 

3.1 Bid-submission deadline 

(a) Original date, time 

i (b) Extensions. if any 
3.2 Bid-opening date, time 

3.3 Rernrd of Bid-opening 

3.4 Number of Bids submitted 

3.5 Bid validity period (days or weeks) 

(a) Originally specifled 

(b) Extensions, if any 

(c) Date of CDPSP's n~bject ion,  if 
required1 

Note: Contracts under two-stage Bidding will require the information requested for each stage to be fill& out. 
" See para. 3, Annex A. 

Table 4. Bid Prices [as Read Out] 

Bidder Identification Read-out Bid Pricqs)' 

Name I CitylState or I Country I Cunency(ies) I Amwnt(s)or% 1 ~ommenh' 
I I Province I I 
I fa) I IDI I ICI I 101 I 

Table 5. Preliminary Examination 

STANDARD BID EYALWiiQY F W  IUS 

Note: For explanations of headings, see paragraph.5. Annex A. Additional columns may be needed. such as fw 
resmnsiveness to technical condfinns. 

Completeness 
of Bid 

(e) 

Substantial 
Responsiveness 

(0 

AcceptaRCefot 
Detailed 

Examiretion 

(g) 

Bidder 

(a) 

etc. 

Eligibility 

fc) 

Verification 

(b) 

Bid Security 

(9 
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Table 6. Corrections and Unconditional Discounts 

Table 7. Exchange Rates 

Currency Used for Bid Evaluation: 

Effective Date of Exchange Rate: 

Authority or Publication Specified for Exchange Rate: 

Bidder 

(a) 

etc. 

Note: Attach copy of exchange rates provided by specified authority or publication. 

Table 8. Currency Conversion (Multiple Currencies) 

Note: Only Bids accepted for preliminary examination (Table 5.. column g) should be included in this and 
subsequent tables. Columns a, b, and c are from Table 4. (columns a, d, and e, respectively). 
' Corrections in column d may be positive or negative. 

Read-out Bid Price@) 

Currency(ies) 

(b) 

[Specify Evaluation Currency] 

etc. 

p t e :  C O I U ~ ~ S  a, b, and c are from Table 6.. columns a, b, and i. 

2 
Cdumn d b from Table 7. 
COl~mn f is the sum of Bid prices in column e for each Bidder. 

Corrected Bid 
Price(s) 

(0 = (c) + ( 4  - (e) 

Amount($ 

(c) 

Corrections 

Bidder 

(a) 
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Computational 
~rrors' 

I@ 

Provisional 
Sums 

(el 

Currency(ies) of 
Rid - - 

(b) 

Corrected 

Bid Price@) 

(c) 

Applicable 

Exchange 
~ate(s)' 

fd) 

Evaluation Currency 

Bid Price@) 

(el = (c) x (dl 

Total Bid 
price2 

(0 



Table 9. Currency Conversion (Single Currency) 

Note: Columns a and b are from Table 6.. columns a andi. 
' Columns c, d, and f are provided in the SBD Appendix to Bid and in the (Form of) Contractor's Bid in the SBD. 

Column h is from Table 7. 
Column j is the sum of Bid prices in column i for each Bidder. 

Table 11. Domestic Preference for Goods 

Table 10. Additions, Adjustments, and Priced Deviations 

[Specify Evaluation Cumncy] 

etc. 

' Column b refers lo Groups A. B, or C, as indicated by Bidder, subject to ven7iwtion by the Empoyer. 
Column c is from Table 10.. column f. If the lowest total price is from a Group A or Group B W e r .  it is the 

lowest evaluated Bidder, and the remainder of the table need not be filled oot Columns d Vlrwgh h need to be 
filled out only for Group C Bids. 

Column d is the sum of costs in columns d and e from Table 10.. plus other cosls incurred IviUlin Egypt. 
Footnotes should be provided to explain the significant components of column d. 

Column f is the sum of dWes and impmi taxes on the particular items, or group of similar items, as a 
percentage of the CIF or CIP price. See para. 7(a). Annex A. 

Column g wiN be the smaller of 15 percent or the prevailing tariff in column f. 
Column h for Group A Bidders is zero. Group B Bids at this stage should no longer be cornpafed. For Grwp C 

Bidders, column h is the product of columns e and g. 

[Specify Evaluation Currency] 

S T A N O N  BID E V A C U m  FOiUl IIM 

' Column b is from either Table 8.. column f or Table 9.. column j. 
Each insertion in columns c, d, or e should be footnoted and explained in adequate detail, aaampanied by 

calculations. See, respectively, paras. 6(e), 6(f). and qg). Annex A. 

Priced 
~eviations' 

(el 

Bidder 

fa) 

etc. 

Total Price 

(9 = (b) + (c) + (a + (eJ 

~dditions? 

(c) 

Corrected Bid 
price' 

0 )  

~d justmenk~ 

(dl 

PI'&- 
prices 

(h) 

Bidder 

(a) 

TQd 

n- 

o=(~)+@) 

RWisedTW 

(e) = (c) - ( 9  

lhresk 

fb) 

Prw&ling 
Tariff(%) 

(f) 

Dane& 
Prd- 

Wf' 
(91 

Total 
pri0e2 

(c) 

ExdusmS 
for 

prefemxe3 

( 9  
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Table 12. Domestic Preference for Services andlor Works 

Column d IS the sum of costs 1n columr~s d and e fronl Table 10 An attachment snould be pronded to expla~n 
the s~gn!ficanl components of column d COlUmnS d and e may be leff blank for Group A B~dders 

Column f for Group A Bldders 1s zero For Group B B~dders, column f 1s 7 5 percent of column e 

[Specify Evaluation Currency] 

Table 13. Proposed Contract Award 

1. Lowest evaluated responsive Bidder (proposed for contract 
award). 

Bidder 

(a) 

I (a) Name 

(b) Address 

1 Column b refers to Group A (ellglble domestic Bidders) or Group B (others), as indicated by Bidder, subject to 
verification by the Employer. 

Column c Is from Table lo., column I. If the lowest priced Bid is from a Group A Bidder, It Is the lowest 
evaluated Bidder. and the remainder of the table need not be filled out. 

Exclusions 
for 

preference3 

fd) 

1 2. If Bid from joint venture, list all partners, nationalities, and estimated I 
shares of contract. 

Domestic 
Preference 

~ roup '  

(b) 

3. Principle country(ies) of origin of firms. I 

Total price2 

(c) 

Revised Total 

(e) = (c) - (dl 

4. Estimated date (month, year) of contract signing. I 

preference4 

(0 

7. Corrections for ~rrors' 

8. Other Adjustments3 

Total 
Comparison 

Price 

Is) = (c) + (0 

5. Estimated start date of contract. 

6. Bid Price@) (~ead-out)' 

1 9. Proposed   ward' 

Currency(ies) I Amount(s) or % 

I 

- ' From Table 6, columns h and c 
2 From Table 6, column c 

All a@jmtmentS should be explainedin detail. 
Sum of the prices in Items 7-10. For single-currency Bids, express secondawcurrencv amounts as 

percentages. 
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Evaluation Guide 

Bid Submission I procedures. 

I. Identification, 
Bidding Process, and 

Tables 1.. 2.. and 3. provide for the filing of basic information on ihe pnxurement 
process. Th~s lnformatlon is necessary to monaor compl iae with the CDPSP 

3. Bid Validity 

2. Bid opening' 
~-~ -~ ~ ~ ~~~ ~~ ~ 

prepared for transmittal t o  the CDPSP. copies should be sent to all 
Bidders. Bid-o~enina procedures are described in the ITB. To assist in canvim 

All Bidders or their representatives are invited to attend the Bid opening, where 
Bids are read out and recorded. alona with a list of anendees. The recmd is 

out the opening andpreparing of the record, a checklist IS provided in Anwz B 
The checklkst should preferably be filled ou( for each Bid during the adual reading 
out at the meeting. The reading should be fm the original &ion of each Bid. 
and the actual amounts and other key details read oot should be arcled for bter 

I verification. If Bids are emressed in a siwle currew. other ulrrency needs 
expressed as a percentage should be recordkd. It may also be desirable to read 
out exchange rates used by Bidders (see paragraph G(dXii) in this Annex A). 

~ ~~ ~~ ~ 

" Any envelopes containing substitutions. modifications, or withdrawals must be i subiect to the same level of scruiinv. indudino the readino wt of aitical details. 
su& as price changes. Failure to r&d out such information and indude it in the 
wrilten record may resun in denial of its inclusion in Bid evaluation. K a Bid has 
been withdrawn by cable, it should nonetheless be read out and should not be 
returned to the Bidder until the auVlenticity of the withdrawal notice has been 
confirmed. 
As stated in the ITBs, no Bids should be rejected at the Bid cpening except W e  
received afler the deadline for receipt of Bids. Such Bids shall be eumed 
unopened to the Bidder. A summary of the read-out Bid prices should be provided 
in Table 4. 

The duration of the validity of each Bid should be the one specified in lhe ITB and 
should be confirmed in the signed (form of) Bid. If exceptional orarmstances 
occur in which award cannot be made within the validity pwicd, externions in 
writing should be requested of Bidders. in accordance with the ITB. Extensions 1: 
the validity of Bid security should also be requested of Bidders, if ~ e S d r y .  
Note any extensions in Table 3. 

notfied of the awarb ol contract The CDPSP recommends appointment by the 
Em~loyer of an evaluation cornmiltee. consisting of a minimum of three qualified I '  

4. Principlesof 
Evaluation 

members who should work in a sewre office \;here all Bid Dourments can be 
kept. There may be a considerable advantage if the same members partidpaled 
in the preparation of the Bid Documents. 
On occasion. the Employer may request clarifications of Bidden concerning 
ambiguities or inconsistencies in the Bid. As required in the ITB .  such requests 
shall be in writing, and no change in the price or sap?  d the originaliy offered 
services. ooods. or works shall be sowht or acceded. exce~ l  for the mnection of 

ARer the public opening of Bids, information relating to the examination. 
darification, and evaluation of Bids shall not be disclosed to Bidden or olher 
Dersons not officially wncemed with this pmces until the successful Bidder is 

arithmetic" error. The responses fro&  idd den' shall & be in wrifing. No 
drcumstances shall justify meetings or mversations behveen the EmpJoyer (or 

' See Toolkf. 
Particular care must be mken in cases where the deadline for submission (or for opening) of Bids can be c ~ t d e d  as the 
duration ofbid recvrityis frequently provided in terms ofan expiration dale. In Fonnasr Bid \alidicy isspecified in 1- 
of an interval after the deadline for receipt or the dale of Bid openins. 
See Toolkir for an explanation of twv-stage bidding. I f  used, evaluation of the second-stage bidding f0110\\3 ihe 
procedures in this Annex A. Ev~lunlion Guide. 
On occasion, Biddm approach the CDPSP rvith information. CDPSP policy is U, acknowledge the comspwdeae and 
pass it on to the Employer for its consideration. 
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5. Preliminaw 
Examination of 

Bids 

its consultants) and Bidders during the Bid evaluation process.' 
Bidders frequently attempt to contact the Employer during Bid evaluation, directly 
or indirectly, to query progress of evaluation, to offer unsolicited clarifications, or 
to provide criticisms of their competition. Receipt of such infonation should be '%# 

acknowledged as to receipt only? Employers must evaluate Bids on the basis of 
the information provided in the respective Bids. However, additional information 
provided may be useful in improving the accuracy, speed, or fairness of the 
evaluation. Nonetheless, no changes in the Bid price or substance are allowed. 

The evaluation process shouid begin immediately after Bid opening. The purpose 
of preliminary examination is to identify and reject Bids that are incomplete, 
invalid, or substantially non-responsive to the Bid Documents and therefore are 
not to be considered further. The following checks should be applied: 
(a) Verification: Attention should be directed toward deficiencies that, if 

accepted, would provide unfair advantages to the Bidder. Sound judgment 
must be used: for examde, simple omissions or mistakes arouablv 
occasioned by human errorshould not be grounds for rejection of the Bid. 
Rarely is a Bid perfect in all respects. However, the validity of the Bid itself. 
for example, its signatures, must not be in question. if the Bidder is a Joint 
Venture, the Joint Venture agreement must be submi?; if the Bidder is an 
agent, an authorization from the supplier or manufacturer must be provided 
in addition to any documentation required of the supplier or manufacturer 
itself. All copies of the Bid should be compared with the original, and 
corrected accordingly, if necessaly. Thereafter, the original should be kept in 
a safe location, and only copies should be used in evaluation. 

(b) Eligibility: The Bidder must be a national or a juridic entity from an eligible 
source country as defined by the CDPSP.~ All partners to a Joint Venture 
shall be from an eligible source country, and the Joint Venture shall be 
registered in an eligible source country. All goods and services shall 
originate from eligible source countries. In the case of construction works. 
tnti eligoltty testis applied on y to the 1.n shed prod~ct offered in the ~ : d  
and lo is ma:or and clearly ident~fiable components. If pre-q~alifcatlon has 
taken place. only B:os from pre-qualired Bidders can be ~onsioered.~ The 
Bioder (Inc ud'ng all members of a Jolnl Venture and s~bcontractors) may 
DE disqual lie0 if alfi1:atea with a firm that has provlded relatea consulting 
sew ces on the project, or 'f the Biader is a pub1;cly owned enterpr:se from 
Egypt lackng legal and financial anonomy. (See the ITB for aelails ) 

(c) Bid Security: The Bid Documents may require submission of a Bid security. 
If so, the Bid security must conform to the reauirements of the ITB. and it 

I mJst accompany tne Btd If tne B d secJrtty 1s ~ssued as a bank guarantee, it 
must bo conststen! w~th tne word ng of the Bid-securtty form prov aea in tne 

/ Bid Documents. Submission of a c o ~ v  of the securiiv or submission of a 

I counter-guarantee naming the ~mplo{efs bank insteid of the Employer is 
unacceptable. Furthermore, securities for an amount smaller or for a period 
shorter than the one specified in the ITB are not acceptable. The security for 
a Bid submitted by a Joint Venture should be in the name of all of the 
partners of the Joint Venture. 

(d) Com~leteness of Bid: Partial Bids. or Bids not offerino all of the reouired 
services, should ordinarily be considered non-responsive. However, "nder 
contracts involving construction works, missing prices for occasional work 
items are considered to be included in prices' for closely related items 
elsewhere. If any erasures, interlineations, additions, or other changes have 
been made, they should be initialed by the Bidder. They may be acceptable 
if they are corrective, editorial, or explanatory. if they are not, they should be 
treated as deviations and should be analyzed as per paragraph 5(e) below. 
Missing pages in the original copy of the Bid may be cause for rejection of 
the Bid, as may contradictions in model numbers or other designations of 
critical supply items. 

(e) Substantial Responsiveness: Major deviations to the commercial 
requirements and technical specifications are a basis for the rejection of 
Bids. As a general rule, major deviations are those that, if accepted, would 
not fulfill the purposes for which the Bid is requested, or would prevent a fair 

' A list of eligible source countries may be obtained from the CDPSP. 
The juridic entities of the pre-qualified Bidders may not be modified in the submission of Bids 
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6. Detailed Examinatiol 
of Bid! 

comparison with Bids that are properly compliant with the Bid Dauments. 
Examples of major deviations include: 
(i) Failing to respond to performance targets or specifications by offering 

instead a diierent taget. design, or product that d o s  not offer 
substantial equivalence in critical performance parameten a in &er 
requirements; 

(ii) Phasing of contract start-up. delivery, installation. or mmtructia, not 
conforming to required critical dates or progress markes: 

(iii) Subcontracting in a substantially diierent amount or manner than that 
cermitted. 

(IV) Refusing to bear important responsibilities and liabilities allocated in 
the Bid Doamenis, such as performance guarantees and insurance 
coveraae: - .  

(v) Taking exception to crilical provisioos such as applicable law. taxes 
and duties, and disputeresolution procedures; and 

(vi) Those deviations that are specified in the flB as rewiring rejecbbn of 
the Bid (such as. in the case of works. oarticiwtina in the s u h i s s i  
of anotheh Bid other than as a subconbador) 

- 

3ids that offer deviations may be considered substantially respons-t least as 
:o the issue of fairnessif the deviations can be assigned a monetary Mlue that 
~ o u l d  be added as a penalty during the detailed evaluation !xoc€S and if stKh 
jeviations would be acceptable in the eventual contra& 
The results of preliminary examination should be presented in TaMe 5. If the Bid 
kils oreliminaw acceptance, the reasons must be clearly explained in fmUMes a 
n an.aitachment, as necessary. 

3nly those Bids surviving preliminary examination need lo be examined in this 
phase. 
[a) Corrections for Errors: The methodology for correction of m p i t a t i o ~ l  

errors is described in the ITB. The read-out Bid prices and their conectcm 
should be noted in Table 6.. column d. The conediom are considered 
binding on the Bidder. Unusual or lage corrections that muM affect the 
wmwrative rankina of Blds should be exolained in fwtmtes. - 

fb) Corrections for Provisional Sums: Bids mav contain Drnbfsional sums Set by . , 
the Employer for contingencies or for nominated s"bmntradon. ef cet& 
As these sums are the same for all Bids, they should be subtracted from the 
read-out prices in Table 6., column e, to allow for a proper cornpa- o: 
Bids in subsequent steps. 

[c) Modb?cations and Discounts: In amdance  with lhe ITB. B i i e s  are 
allowed to submit, prior to Bid opening, modifications to their original Bid. 
The impact of modifications should be fully refleded in the examinaSon and 
evaluation of the Bids. These modifications m y  include eiUler inneases a 
decreases to the Bid amounts that reflect last-minute business dedsihzs. 
Accordinalv. the orioinal Bid orices should be mod'ied at this K i o i n t  in the 
evaluati&:-The ~ffect of 'unconditional decreases (or aRernati~&'. 
increases) should be shown as in Table 6. (columns g and h). Any deaea+e 
expressed in percent must be applied to lhe appro&te bzse specifred in 
the Bid (i.e.. check to see it applies to any provisional sums). 

[d) Evaluation Currency: The remaining Bids as owrrcted for mpulational 
emrs and as adiusted for discounts should be mnverted to a m m m  
evaluation curreniy, as desuibed in the TB. The exchange rales to be used 
in the calculations are to be lisled in Table 7. If muHiple exchange rates &t 
for a particular currency (for commercial, government iransadiw. et 
cetera), indicate which applies, with reasons for the choice. Where 
exchanae rates for a oarticular currency are not availaMe horn the spedfied 
authorit; or publicat&, idenlify the iecondary source, as wdl as any 
necessary conversion calculatiom. There are two different wrmxy 0p60N 
for Biddinalwment. each reauirina a different wnvenion methoddm - .  . . - .. 

(i) For Bids using the multiple currency option, in which the Bid price is 
expressed in a number of currencies. For this pnxurement, use TaMe 
8. 

lii) For Bids usino the sinole-currencv ootion. in which the Bid price is . , . . 
expressed enirely in a-specific wrrency. usually in Egyptian b n d s .  
with other foreign currency requirements stated as percentages oi the 
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Bid price, together with the exchange rates used by the Bidder to 
determine the percentages. For single-currency Bids, sections of the 
Services or Worb may require payment in different currencies and 
proportions. In such instances, the impact of any corrections found will 
require a lengthier analysis for each Bid, based on the submitted 
Appendix to Bid. Table 9. is to be used for these calculations. 

(e) Additions: Omissions to the Bid should be compensated for by adding the 
estimated wsts for remedying the deficiency. Where items missing in some 
Bids are present in others, an average of quoted prices could be used to 
compare competitors' Bids. Alternatively, external sources, such as 
published price lists, freight tariff schedules, et cetera, may be appropriate. 
The cost determined should be expressed in the evaluation currency and 
shown in Table lo., column c. 

(f) A@ustments: The ITB specifies which, if any, performance or service factors 
will be taken into account in the Bid evaluation. The methodology. used in 
evaluation of these factors should be precisely described in the Bid- 
evaluation report and should be fully consistent with the ITB provisions. 
Bonuses or additional credits that reduce the evaluated Bid price will not be 
given in the Bid evaluation for features that exceed the requirements stated 
in the Bid Documents. unless s~ecificallv Drovided for in the ITB? The value 
of adj~stmenls will oe expressed in rer&sof cost, for all services, works, and 
most goods wntracts, and should be snown in Table 10.. column d, and 
expressed in the evaluation currency. 

(g) Price Deviations: As discussed under paragraph 5(e). Bids with minor 
deviations may be considered substantially responsive if their further 
consideration assigns a monetary cost or penalty to the Bid for the purpose 
of Bid comparison: 
(i) Requests for deviations that are expressed by the Bidder in MQUe 

terms, such as 'be would like an increase In the amount of 
mobilization advance" or "we wish to discuss changes in the 
completion schedule" sho-fd ordinarily be ignored in  id-evaluation. 
However, a categor~cal slatemen! by the Blddem tak.ng exceptnon to a 
requirement in the Bid Documents should be treated as a deviation. 

(ii) If a Bid requires a faster payment stream than specified in the Bid 
Documents, the penalty is based on the prospective benefit to the 
Bidder. This situation assumes use of a discounted cash flow using the 
prevailing commercial interest rates for the currencies of the Bid, 
unless the ITB foresees the eventuality and specifies a rate. 

(iii) If a Bid provides for a delivery or completion that is beyond the date 
specified in the Bid Documents but that is nonetheless technically 
acceptable to the Employer, the time advantage given should be 
assessed a penalty specified in the ITB or, if one is not provided. 
based on the rate of ljquidated damages specified in the Bid 
Documents. 

The deviations should be priced in the evaluation currency in Table 10.. column e. 

I and soecified evaluation factors. have been noted in Table 10. The Bidder with 

7. Determination of 
Award 

the lowest total is the lowest evaluated cost Bidder at this stage, subject to: . Application of domest~c preference, if any is allowed; and . Post-qualification evaluation, or, if pre-qualification has occurred. 
confirmation of pre-qualification information. 

(a) Domestic Preference: If domestic preference is allowed in Bid evaluation, 
the ITB will so state and provide detailed procedures to be used in 
determining the eligibility for preference and the amounts. 
(i) With respect to goods contracts, ver~fication of the prevailing import 

duties and the related import taxes to a nonexempt importer must be 
made. If these duties and taxes are less than fifteen (15) percent of the 

In the cornparlson of B~ds for servtces, w o w  and for most goods, the corrected 
ano d~scounted Bld pnces, together w th adjustments for om#sstons, devlat ons, 

' Similarly, a Bid offering a choice of different product models i s  evaluated on the basis of the lowest price offered by the 
Bidder from among the models meeting the requirements of the Bid Documents. 
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I CIF or CIP price? they are to be used as to the amount of preferem. 
Also, the eligibility of qwds for domestic Weference must be examined 
acwrding t'the &te& described in the h. 
The calculations for determining the lowest evaluated Bidder are based 
on a two-step process. In the semnd step. i f  needed, the 6cmestic 
preference is added (like a tariff) to the CIF or CIP Bid prices of the 
goods offered from abroad.' Care should be taken to separate Ulese 
orices from the overall Bid orices. which mav include the costs of 

I internal transportation and 'rdat& freight 'ksurance. installation. 
training, and other costs incurred within E m t  Such costs are no: to 
be adjusted for the preference. The CIF &.CIP Bid prices used will 
reflect corrections for errors and discounts and will be adjusted for 
omissions pertaining to the CIF or CIP prioes (such as insutiiaent 
spare parts). They will not reflect adjustmenis f a  deviaUons or 
specified evaluation factors. The preference tarff calculated will then 
be added to the corrected, dismunted. and adjusted tolal prices 
tabulated in Table 11. 
All calculations involved in assessing domestic preference shoukl be 
clearlv shown in Table 11.. twether with aaxxnDanvino exdanations. 
as n&essary. The lowest evaiuated Bidder w o ; ~  de [he 8 i e r  v i l l i  
the lowest price total in column i. unless note 2 of Table 11. axdies. 

~ ~ 

I (ii) Any dom&tic preference eligibility allowed under contracts is 
de~endent on ownershi0 criteria and on the share of work to be 

I undertaken. The domestic preference is provided by adding 7.5 
percent lo  the corrected and discounted Bid orices of Bidders nol 
eligible for domestic preference. The ITB. excludes domes* 
preference application to any pfonsicmal sums. as wdl  as to 
adjustrnenls or priced deviations. The lowest evalwted Bidder is the 
Bidder w'h the lowest total in column g of Table 12. 

(b) Qualfication: If pre-qualification was conducted, the Bidder w tme Bid is the 
lowest evaluated should receive the award. unless the BiddeZs 

I qualifications have since materially deteriorated or the Bidder has since 
received addilional work that overstresses its capacity. The Empbyer should 
satisfy itself fully on both acwunts. 
Where ore-aualification has not occurred. lhe wosoective awardee should 
be subjected to post-qualification, the pfocedur& f& which are desciikd in 
the ITB." 
If the lowest evaluated Bidder fails postqualification, its Bid shwM be 
rejected, and the next ranked Bidder should then be s u m  to w- 
qualification examination. If successful. this Bidder should receive the 
award. If not, the pmcess continues. 
The rejection of a Bid for reasons of qualification requires substantjal 
justification, which should be clearly documented in attachments to the 
report. A history of poor performance may be considered a substanla 
justification. 

fc) P r o w e d  Award: The amount of the w o m e d  award shall be the Bid price 
as submined by the winning Bidder a id  adjusted as described in the ITB for 
corrections. Adjustments to the final pnce and scope of Ue contrac; to 
wrrect for acceotaMe omissiw and ouantii variations in the Bid mav be 

I negotiated with' the lowest evaluatgi ~idder. P r i  mncurrence o i  the 
CDPSP with the propased award is required before such negotiations may 

I be entered into. Table 13. should be filled oulto establish Ueadual amount 
I of the contract award. 

If (a) none of the Bids is found to be responsive. (b) Bids are unreasmbly 
hiqh in  rice compared with earlier estimates. or (c) none of the Bidders is I 
qialified, the ~mployer may consider rejedjon $all Bids (W CDPSP 
concurrence is required). 

' CIF is cmb insurance, and freight for maritime mnsponation. CIP is cos~ camage, and imwance in the case of multi- 
modular transportation. For further definitions, refer to I,VCO?ERMS 1990. International Chamber of Commercq 38 
Cours Alben 19 75008 Paris, France. 
This occurs if the apparent Ion. Bidder fmm the first step is imponing the goods. 

'' The h e x  in the Standard Prequalification Document is useful for postquatitication enlualions. 
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(d) Report Submission 

(i) Prior Review The Employer must submit the completed Bid-evaluation 
report containing the required summary to the CDPSP as swn  as 
possible after Bid opening, preferably no later than three (3) weeks 
prior to the expiration of the Bid validity period. 
Employers are encouraged to request assistance as needed from the 
CDPSP in explaining the evaluation procedures. However, the CDPSP 
will not participate in the evaluation itself. 

(ii) Post Review For contracts not subject to prior review, the Employer 
may award the contract upon completion of Bid evaluation. As stated 
therein, subsequent submission of the Bid-evaluation report to the 
CDPSP is required prior to delively of a withdrawal application, or if a 
Special Account is used, prior to its first replenishment application. 
These Drovisions do not amlv if Statements of ExDenditures are used. 
whereby the evaluation & " d  other ~ocuments are kept by the 
Employer, subject to future review by the CDPSP. 

(e) Review by the CDPSP: Upon receipt by the CDPSP, all contracts subject to 
prior review will be reviewed. Employers may be requested to provide 
additional information and justification for the recommendations. The 
CDPSP will not contact Bidders. However, it may request the Employer to 
do so for necessaly clarifications. When the CDPSP is satisfied with the 
evaluation of Bids and recommendations of award, a "no-objection" wrilten 
communication will be issued by the CDPSP official designated for such 
correspondence. 
For contracts subject to post review, any doubts about the justification for 
award should be raised with the CDPSP prior to award signing. -Employers 
should ensure that all correspondence received from Bidders concerning 
evaluation has been taken into account. 

(0 Award of Contract: Bid securities of unsuccessful Bidders should be 
returned DromDtIy after award has been made. However. if contract 

I effectiveness is contingent on tne receipt of a performance security or other 
condition, the Employer may consiaer seeking an approprate extension of 

I time for the Bid validilv and-the accomoanvini Bid securitv of the next two , , -  
(2) lowest Bidders. 
As mentioned in the Preface, upon confirmation by the Employer that the 
award has been made, the CDPSP is authorized to publish a description of 
the contract, the name and nationality of the contract awardee, and the 
contract price. Any further information on the Bids or on their evaluation. 
including the Bid-evaluation reporl, is held in confidence by the CDPSP. 
Unsuccessful Bidders are allowed to seek a debriefing with the Employer, 
and, additionally, with the CDPSP. In anticipation of this and/or any post 
reviews by the CDPSP, the Employer should ensure that Bid Documents 
and evaluations are securely stored. 
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ANNEX B - SECTION Ill 

Bid-Opening and Bid-Evaluation Summary Checklists 

A. Bid-Opening Checklist 

To be filled out for each Bid as it is read out. 

Contract Reference: 

Bid-Opening Date: Time: 

Name of Bidder: 

1. Is outer envelope of Bid sealed? 

2. Is Bid form completed and signed? 

3. Expiration date of Bid: 

4. Is documentary authority for signing enclosed? 

5. Amount of Bid security [$required]: /ZLFf currenq] 

6.  Describe any "Substitution," "Withdrawal," or "Modification" submitted: - 

7. Describe any alternative Bid made: 

8. Describe any discounts or modifications offered: 

9. Additional comments: 

10. Name of Bidder or representative present: 

1 1. Total Bid price: @kt currencies and amounts or 
percentages] 

Signature of responsibleofficial: Date: 
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Sample -Preliminary Examination 

/ Bidder F I Yes 1 Yes I Yes I 
yes I yes I yes I 

b u '  

B~dder B 

B~dder C 

Bidder D 

Bidder E 

Bidder 

Bidder A 

2. Bid-Evaluation Summary Checklist 

Bid Security 

Yes 

N o2 

yes4 

Yes 

Yes 

Bidder G 

1. Attach Bid-opening record, if not previously submitted. 

Verification 

Yes 

2. Explain any inconsistencies between prices and modifications to prices read out at 
Bid opening (and written into the record) and presented in Table 4. 

Completeness 
of Bid 

Yes 

Eligibility 

yes' 

Yes 

Yes 

Yes 

 NO^ 

' Bidder is partly owned (25 percent) by GOE. M operates under commercial law and is financially and 
managerially independent of government. 

Joint venture agreement missing. 
Requires 25 percent mobilization advance; Bid Documents state maximum of 15 percent. Deviation is minor 

and can be quantified. 
Bidder pre-qualified as local agent; Bid is joint obligation with parent company. Bid deemed acceptable because 

increase in financial backing results. 
Bid security not in freely convertible currency. 
Does not include cost for required disposal of hazardous wastes found at the site. 
Source ofplant from non-eligible county. ' Required validity period o f  securify not met (8 weeks instead of 12 weeks). 
Contains several initialed changes substituting I S 0  standards in the specifications with DIN standards. This is 

acceptable to the Engineer-in-Charge. b d  

Yes 

3. Provide details on eliminating any Bids during preliminary examination (Table 
5.). Copy select pages from Bids, as desirable, to show examples of objectionable 
features. 

4. If provisional sums in Table 6 .  vary among Bidders, explain. Explain any 
substantial corrections for computational errors that may affect the ranking of 
Bidders. 

Substantial 
Responsiveness 

Yes 

Yes 

Yes 

N o5 

N o8 

Yes 

5. Provide a copy of the rates requested for Table 7. and used in Tables 8. or 9. 

Acceptance for 
Detailed 

Examination 
Yes 

6. The additions, adjustments, and priced deviations in Table 10. require detailed 
explanations where they may affect the ranking of Bidders. 

Yes 

Yes 

No6 

Yes 

Yes 

7. Eligibility for domestic preference as indicated in Tables 11. or 12. must be 
verified if the ranking of Bids is affected. Provide details in an attachment. 
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yes3 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

No 

No 

yesg Yes 
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Exclusions to the calculations for preference should be explained if similarly 
significant. 

8. Provide detailed reasons for refusing to award a contract to a party other than the 
lowest evaluated Bidder (see paragraph 7(c), Annex A). 

9. If an alternative Bid is accepted, provide a detailed explanation of the reasons for 
its acceptance, addressing issues of timeliness, performance, and cost implications 
(see paragraph 7(d), Annex A). 

10. An attachment to Table 13. should explain adjustments to the price provided on 
line 10. Explain any changes to scope of Bid and contract conditions. 

1 1. Provide evidence of alternative insurance. 

12. Attach copies of any correspondence from Bidders that raise objections to the 
Bidding and evaluation process, together with detailed responses. 

13. Attach copies of any letters to Bidders requesting clarifications. Provide copies of 
responses. 

14. Submit Bid evaluation with separate evaluation report from consultant, if one \\%IS 

commissioned. 

15. Ensure that the Bid-evaluation report is double-checked, paginated, and complete, 
and includes a Letter of Transmittal. The CDPSP will only review reports that are 
sent to it by the proper authorities. 

16. Send by courier or by other swift means. 

BIDOPENING AND BIBEVALUATION SUMhGRY CHEO(USiS 53 
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SECTION I 

Concession Agreement 

Important Note on  Model Concession Agreement 

The Model Concession Agreernent incorporates international standards and best practices. To some extent. 
certain pmvisions of the Agreernent differ hom Egyptian law and practice. This Note identifies fhose differences. 

Users of the Agreement are advised to amend or delete the prov~smns of the Agreement that dfir fm Egyp6an 
law and to subsfrtute pmvrsrons that are cons!slent therewith 

General Comments 

1. Nature and Form of Contract: The arant of a wncession for oublic utilies must be in the form of a ~ ~ 

Presidential Decree, except in the kater sector, where the grant of a concession can be made by Ministerial 
Decree, provided that the concession's durabon (term) does not excatd h e  (5) years. This is because the 
grant of a concesslon for public utilies is a sovereign act. delegating sovereign powers It IS not a private 
contract; rt is an adrnlnrstralrve contract 

Therefore, athe Mnistry of Housing. Utilities. and Urban Communities (MHUUC) are the grantor of a 
concesslon. It must not exceed five (5) years. If the concession exceeds b e  (5) yeas, it rnust be granted 
oursuant to a Presidential Decree: the GOE would be a Dam to the contract as the arantor and the MHUUC 
would have to be designated either as a separate party io the conbact or as the GOES representative. 

To the extent that restrictions contained in legislation described below might aDplv. the GOE's r e n t  11998- 
2002) approach to legislation for the privatuabon of public utilities has bein toadopt sector-speak enabling 
and empowenng lqlslation, permatlng the grant of such con=sslons and indudlng provisiins within the 
enabllna lealslatlon for the swcific derwation or exemotion horn Law 12911947. Lav 6111958. and all other < ~e~~~~~ ~ i& which may be wntrary'to the provisions of the enabling legislation and thedelegation of wnbacting 
authority to a governmental unit. 

At present (January 2002) there is no general water-pkatization law. Therefore. the following are the current 
laws and decrees aovernina ~ublieutilities concessions, in paliicular in respect of the water and wastewater 
sector, and enabling legisl;lon. These laws govern the grant of wncessions in the Egyptian water and 
wastewater sectors and will determine the baslc validity of such concession.agreements as the Model 
Concession Agreement 

1.1 The Constitution: The Egyptian Constitution permits the granting of concessions in resped of pubfic 
utilities in accordance with the law. Under Article 123, '[tlhe Nles and procedures for granting 
wncessions relating to invesbnent of the sources of national wealth and of public u t i l i s  shall be 
determined by law.' 

1.2 The Ctvil Code: The legitimacy of pnvate-sedor investment in public services is bolstered by Aftides 
668 throuah 673. which. in a subsection enbtled 'Concessions of Publlc Ulil'rb Se~ces.' defines and 
rqulates;once;sion contracts Article 668 defines a concession of a public &lty service as a wntrad 
behveen the administrative authority having charge of organizing such fadlmes and a company or 
indlvldual which is appointed to explod the facility tor a certain period of time. and hanng as its objed 
the control of a public utility service 

The Civil Code ensures that (i) the concessionaire is bound to provide the agreedupon puMc Mity 
services (Article 669): (ii) in the case of either a de iureor de facto monopolv. the consumers must be 
treated 4 th  stnct eq"aiitj. (Artlde 670); (iii) the rates established by the &iernrnert will have the force 
of law with regard to contracts behveen the concess~onaire and consurnerr: and CN) wnsumers rnust 
accept the short interruptions or irregularities of water services to w h i i  providers of such s e ~ o e s  are 
normally subject (for maintenance, for example) (A t i i e  673). 

1 3 Public Utilities Law and Amendments: In reswct of lwislation specific to concessions for w b l i r d l i i  ~ - - - -  ~~ 

services. there are two seminal laws: Law 12911947 (as amended by Laws 66011953.53i954. 
288/1956. 18511958. and 6111958). and Law 6111958. Law 2911947 provides that such h l t y  
wncessions may not exceed thirty (30) years and that the concessionaire's share of annual pro% shalt 
not exceed ten (10) percent of the project company's authorized caphl. 

Law 2911947 also omvides that the wncession arantor shall retain the unilateral riqht to modifv the -- - -  ~ ~~~ - - 
organizational elements of the utility's concession or the provisions respecting the wnaession's 
explo~tation (in particular, tariffs and prices), subject to the concessionaire's right to compensahn for 
resuiting losses The grantor also retalns the right to control the operations of Lhe utilrty3 wncession as 
well as its technical. administrat~ve, and financal progress. To this end, the granlor may appoint 
delegates to the conceded facilities, including auditors and technical committees. 
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1.4 SpecializedLegislation: With the exception of Article 1 of Law 6111958, cited above, there is no 
specialized legislation regarding public utility concessions in the water sector. 

1.5 The Effect ofAdministrative Law Bevond the Constitution and aeneral and specific enablino leaislation. 
nat~ral resources concessions are govemeo oy aomlnlstrat ve iaw As a grant or delegat~oiof;overetgn '-r 
powers administrat ve aw appltes to the contract Tnis concept expanos tne r,qhts of the GOE as a 
contractina and controllina oarlv and affects the oerformance obliaations of theorivate oartv. An - .  . 
administ&ive contract is one in which there is a'correlation behien the contrah and; pu6lic service, 
such as water and wastewater services, or in which the GOE exercises powers which are not normallv 
found in private contracts, s ~ c h  as the use of its soveretgn powers to grant spec~al rights as a 
government ano not merely as a private party 

2 CeRaln rules apply lo all admrnrslrahve contracts including the retentton oy the GOE of certain soveretgn 
(non-pnvate) power?. 1rrespect.ve of contractual I mttal~ons One of these powers 1s the r~ght to un 1ateral.y 
amend or terminate an aareement when the oublic interest so rewires. with comoensation to the orivate 
party (see paragraph 4 ielow) Another rule'that dtffers from pr ;ate law is that dpany to an adm;n!strabve 
contract cannot refuse performance wnen tne GOE Itself falls to perform, on the theory that the pub1 c 
interest in the venture prevails over the contractots private defenses 

A second concept that could affect any agreement with the GOE involving public utilities is that of "public 
service" - that in entering into such a conkact, the GOE is charged with the protection ofthe comrn;nity's 
assets. Following from this, certain rules governing contracts related to "public service" have evolved in 
Egypt, among them, for example: 

All controversies related to such agreements must be litigated before special administrative courts, such 
as those established under Article 172 of the Constitution, which are controlled by the Council of State. 
The Arbitration Law (1994), based on the UNCITRAL (UN Commission on International Trade Law) 
model, allows arbitration between the GOE and private parties where the GOE has agreed to submit to 
such arbitration. See paragraph 5, below. . Title to such public services may not be alienated. See paragraph 3, below. . The GOE may permit only the temporary grant of a "delegation" of its authority to operate public 
services. 

Specific Comments 

3. Section 24.7 of the Model Concession Agreement Because title to public services may not be alienated, in 
respect of existing facilities owned by the MHUUC, the Project Company would hold noalienable or 
mortgageable rights thereto. Therefore, the text should provide for an Exclusion of Existing Facilities. 

4 Sectron 25 of the Model Concessron Agreement (Events of Default and Term~nabon) Thls clause seeks 
tnformat~on regarding waver of 'any specific provlslons of Egypttan law governing term~nat~on of companies 
that miaht conflict with the orovisions of this Aoreement." As discussed above. as a arantor of a concession 
for pubic uulitles, tne ~ 0 E ' h a s  certain sover~gn rignts, inc.uoing termination or amendment of the 
concession, not only in the event of default, but where the public interest so requres, w.th compensatton to 
the orivate Dartv. Consider a orovision for liauidated damaaes in the event of unilateral termination or 
amendmeni by'the GOE. ' 

- 
5. Section 26 of the Model Concession Agreement As mentioned above. the forum of first recourse for settlina 

dtsputes oerween the GOE and private-partes is the administrat~ve court However, as an exceptton to this: 
the Eqvptian Arbttrat on Law prov.des tnat tne GOE may subm~t to aroltratlon w~th the express approval of 
the ~Tnister. As a Dart of the wntract documents. a sedarate aareement to arbitrate. sioned bv ttie Minister 
of the MHUUC. snou~d oe incl~ded Normally, wnere the GOE agree to s ~ b m t  to anitration, iise~ects the 
Cairo Regtonal Centre for International Commercia. Arb:traton, wnich applles modified UNCITRAL rules. 
The concession agreement shoulo also prov de that the tnird (or presld ng) arbitrator shoulo not be a national 
of Egypt or the coJntry of the private party. 
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A. Model Concession Agreement 

Al. Model Cover Page 
w 

Concession Agreement 

Between 

[Grantor] 

and 

[Private Party] 

and 

[Project Company] 

Dated 

A2. Model Appendices 

w [Note: The following Appendices are listed for illustrative purposes only. They are 
referenced in this Model Concession Agreement, but because the details of individual 
projects vary so widely, the Appendices tlzemselves do not constitute parf of this Model 
Concession Agreement/ 

Appendices 

Appendix A 
Appendix B 
Appendix C 
Appendix D 
Appendix E 
Appendix F 
Appendix G 
Appendix H 
Appendix I 
Appendix J 
Appendix K 
Appendix L 
Appendix M 
Appendix N 
Appendix 0 

Bulk Water Supply Agreement 
Existing Facilities 
Existing Projects 
Implementation Program 
Licenses 
Performance Indicators and Performance Targets 
Private Party Performance Guarantee 
Description of Sites 
Description of ~erritory 
Legal Opinions 
Non-Revenue Water Reduction Targets 
Management and Operations Plan 
Insurance 
Human Resource Standards 
Customer Tariff 
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A3. Model Concession Agreement 

Concession Agreement 
w 

THIS CONCESSION AGREEMENT is made this- day of , , by and 
among: 

I. The [Tendering Agency] (hereafter called "Grantor"), [e.g., an agency of the 
Government of Egypt, organized and existing under the laws of the Arab Republic of 
Egypt, and domiciled in Cairo, or other appropriate language] 

11. [Legal name of Private Party] (hereinafter called the "Private Party"), a corporation 
organized and existing under the laws of , domiciled in ,with 
its principal place of business at[address of the Private Party 'sprincipalplace of 
business]. 

111. [Legal name of Project Company] (hereinafter called the "Project Company"), a 
corporation organized and existing under the laws of Egypt, domiciled in [Cairo], Egypt. 
with its principal place of business atladdress of the Project Company 'sprincipalplace 
of business in Egypt/. 

RECITALS 

WHEREAS, [description of the Grantor] 

WHEREAS, [description ofthe Private Party] 

WHEREAS, [description of the Project Company]. 

WHEREAS, [description of the Project]. 

NOW, THEREFORE, in consideration of the mutual promises, covenants, and conditions 
contained herein, and other good and valuable consideration, the receipt and sufficiency of 
which is hereby acknowledged, the parties hereto hereby agree as follows: 

1. Interpretation 

1.1 Definitions 

In this Agreement, unless the context otherwise requires: 

"Additional Project Company Employees" shall mean the employees and consultants, 
including the President, employed to work in the Project Company in accordance with 
Section 19.3. 

"Additional Works" shall mean the rehabilitation or expansion of the systemand design, 
engineering, and construction of any water treatment or distribution facilities other than the 
performance by the Project Company of its obligations specifically contemplated by the 
provisions of this agreement or the Construction Agreement and, in each case, up until such 
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additional works have been completed and incorporated intothe system in accordance with 
Section 7.2. 

‘**r "Additional Works Agreement" shall have the meaning ascribed thereto in Section 7.2(d) 

"Affiliate" of any person shall mean any party, which controls, is controlled by, or is under 
common control of such person, whether directly or indirectly. For this purpose the term 
control means the ownership of at least fifty-one (5 1) percent of the voting interests in the 
subject person andlor the ability to control in fact the business and affairs of the subject 
person. 

"Agreement" shall mean this Agreement and all appendices attached hereto, as amended, 
restated or supplemented from time to time in accordance with the terms hereof. 

"Assets" shall mean all fixed and tangible assets locatedin the territory and used in 
connection with the treatment or distribution of water within the territory including,plant, 
pipes, equipment, machinery, vehicles, stock, tools, materials, spares, chemicals, perishables, 
and other consumables whether underground or not, but excluding land, land rights, cash, and 
account receivables. 

"Asset-Condition Survey" shall have the meaning ascribed thereto in Section 7.L 

"Auditors" shall mean the independent auditors of the Project Company appointed in 
accordance with Section 13.3. 

"Bulk Water" shall mean the water supplied in bulk by the bulk water supplier to thefacilities 

w pursuant to the terms and conditions ofthe Bulk Water Supply Agreement 

"Bulk Water Supplier" shall mean the party to the Bulk Water Supply A,geement who \\*ill 
supply bulk water to the facilities pursuant to the terms and conditions of theBulk Water 
Supply Agreement. 

"Bulk Water Supply Agreement" shall mean the agreement behveen the Project Company 
and the bulk water supplier pursuant to which the bulk water supplier has aped to supply 
the facilities with bulk water, the form of which is attached hereto as Appendix A, as may be 
amended, restated, or supplemented from time to time in accordance with the terms and 
conditions thereof. 

"Business Day" shall mean a day, other than a Friday, Saturday, or official holiday in Espt ,  
on which commercial banks are open for business during normal business hours in Cairo. 

"Commencement Date" shall mean the date of this agreement 

"Committee" shall have the meaning ascribed thereto in Section 11. 

"Confidential Information" shall have the meaning ascribed thereto in Section 29.1. 

"Construction Agreement" shall mean the agreement to be executed by the Project Company 
in respect of the engineering, supply, construction, erection, and testing of the new facilities 
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and all Appendices attached thereto, as may be amended,restated, or supplemented from time 
to time in accordance with the terms and conditions thereof. 

"Construction Period" shall mean the period of time allocated to the Project Company to L d '  

complete construction of the new facilities and the upgrading works which shall commence 
on the implementation date and terminate on the earlier of[appropriate timeperiod] and the 
date on which the certificate evidencing the successful completion of the initialperformance 
test is given to the Project Company in accordance with the Construction Agreement. 

"Consumer Tariff' shall mean the tariff described in Appendix 0. 

"Customers" shall mean those persons in the territory who are from time to time connected to 
the distribution network. 

"Customer Service Agreements" shall have the meaning described in Section 15.2 

"Distribution Network" shall mean the pipe network and supporting facilities. 

"Dollars", "U.S. Dollars", or "US$" shall mean the lawful currency of the United States of 
America. 

"Employees" shall mean the additional Project Company employees and the Grantor 
employees. 

"Existing Facilities" shall mean Grantor's existing production facilities, distribution network, 
supporting facilities, and related assets located in the territory as described in Appendix B. 

"Existing Projects" shall mean Grantor's on-going planned and committed construction 
projects in the territory as listed in Appendix C 

"Facilities" shall mean the new facilities and the existing facilities, if any, and related 
supporting facilities and other related assets. 

"Five-Year Plan" shall have the meaning ascribed thereto in Section 7.2 

"Good Utility Practice" shall have the meaning described in Section 9.3. 

"Government" shall mean the Government of the Arab Republic of Egypt 

"Government Authority" shall mean any government department, commission, board, 
bureau, agency, regulatory authority, instrumentality, fiscal, legislative, judicial or 
administrative body, domestic or foreign, provincial or local, having authority over the matter 
or matters in question. 

"Government Authorization" shall mean any action, agreement, authorization, consent, 
approval, declaration, license, lease, ruling, permit, tariff, rate, certification, exemption, 
variance, filing or registration by or with any government authority, including any of the 
foregoing which is or may be deemed given or withheld by failure to act within a specified 
period of time. 
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"Grantor Employees" shall mean all the employees of Grantor who are assigned or are 
designated to be assigned to the Project Company. 

bd "Implementation Date" shall mean the date upon which all the conditionsprecedent set forth 
in Section 3 shall have been satisfied. 

"Implementation Program" shall mean the program set forth in Appendix D setting out the 
principal parts of the existing facilities and the dates on or by which (i) the Project Company 
will accept responsibility over each specific part of the existing facilities, and (ii) Grantor 
Employees will be transferred to the Project Company. 

"Initial Performance Test" shall mean the initial performance test to be conducted by Grantor 
in respect of the integrated operation ofthe system in accordance with the Construction 
Agreement before the end of the construction period, as contemplated by Section 6.7. 

"Initial Project Company Payment" shall mean the amount payable by the Project Company 
to Grantor pursuant to Section 3.1 (g). 

"Interconnection Test" shall mean a technical acceptance test conducted by Grantor in respect 
of the new facilities, additional works, or m existing project pursuant to the Construction 
Agreement, as contemplated by Section 6.6 or an additional wrks  agreement, as the case 
may be. 

"Intervening Events" shall mean the events set forth in Section 9.7. 

"Legal Requirements" shall mean all laws, statutes, orders, decrees, injunctions, licenses, 

W permits, approvals, agreements, and regulations of any government authority having 
jurisdiction over the matter in question. 

"Licenses" shall mean the approvals granted by the [name of governmentardizori& wltich 
grants the license to the Project Company permitting tire Project Company 20 develop the 
Project] to the Project Company in respect of the project, a copy of each of which is attached 
hereto as Appendix E. 

"Management and Operations Plan" shall mean the annual management and operations plan 
of the Project Company from time to time as approved pursuant to Section 13.5 

"Method Reports" shall have the meaning described in Section 10.1. 

"Month" shall mean any period of thirty (30) consecutive calendar days. 

"Monthly Certificate" shall have the meaning ascribed thereto in Section 15.3@) 

'mew Facilities" shall mean the new [description of facilifies being consfructedjand all 
related supporting facilities, buildings, furnishings, computers and other equipment, systems 
and other assets and resources, including any upgrading works required to be provided or 
constructed by the Project Company in accordance with this agreement or theconstruction 
Agreement or any additional works completed pursuant to Section 7.2. 
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"Non-Revenue Water" means treated water for which no price is charged or no revenue 
collected. 

"Party" shall mean each of the Grantor, the Private Party, and the Project Company. LdJ 

"Performance Indicators" shall mean the performance indicators for the system referred to in 
Appendix F or developed in accordance with this agreement. 

"Performance Targets" shall mean the performance targets forthe system referred to in 
Appendix F or developed in accordance with this agreement but does not include any 
financial performance targets referred to in Appendix F. 

"Person" shall mean any individual, partnership, joint venture, company, corporation, tmst, 
estate, juridical entity, association, statutory body, unincorporated organization, government 
or any political subdivision, instrumentality, agency, or authority thereof or therein. 

"Pound" or "LE" shall mean the lawful currency of the Arab Republic of Egypt. 

"Preparation Period" shall mean the period from the commencement date until the 
implementation date. 

"President" shall mean the President of the Project Company appointed from time to time by 
the Private Party in accordance with Section 13.1, being the chief executive officer of the 
Project Company. 

"Private Party" shall mean the company referred to in Paragraph I1 of the Concession 
Agreement. 

"Private Party Performance Guarantee" shall mean the guarantee delivered by the Private 
Party to Grantor guaranteeing the performance of the obligations of the Project Company 
arising under this agreement, the form of which is set forth in Appendix G. 

"Production Facilities" shall mean the water processing units located within the territory and 
which form a part ofthe facilities from time to time. 

"Project" shall mean the planning, design, engineering, financing, and construction of the 
new facilities pursuant to the Construction Agreement, any upgrading works,additional 
works and the management, operation, repair, and maintenance ofthe system by the Project 
Company during the project period in accordance with this Agreement, the Management and 
Operations Plan, and all applicable law. 

"Project Company" shall mean the[specialpurpose companyj established for the purpose of 
developing the project during the project period in accordance with this agreement. 

"Project documents" shall mean the Bulk Water Supply Agreement, and the Private Party 
Performance Guarantee, and the Construction Agreement. 

"Project Period" shall mean the period beginning on the implementation date and concluding 
on the termination date. 
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"Senior Project Company Management" shall mean the top/three (3)J levels of the Project 
Company management (including the Board of Directors), as described in the Management 
and Operations Plan, all as appointed from time to time in accordance with Section 13.2 

"Services" shall mean all services, tasks, and responsibilities to be provided andior procured 
by the Project Company pursuant to thisagreement for the proper management, operation, 
and maintenance of the system. 

"Sites" shall mean those areas within the territory described in further detail in Appendix H 
upon which (i) the new facilities will be located, and (ii) theexisting facilities (other than the 
distribution network) are currently located. 

"Supporting Facilities" shall mean all assets, which are from time to time, ancillary to the 
Production Facilities and the Distribution Network including any depots, stores, electrical, 
mechanical, and chemical plant installations, apparatus, offices, and booster stations in the 
territory. 

"System" shall mean the integrated system located in the territory for the treatment, 
production, and distribution of treated water in the territory, including the facilities, the 
distribution network, supporting facilities, and all other associated assets in the territov 

"Tax" shall mean any net income, alternative or add-on minimum tax, advance corporation, 
gross income, gross receipts, sales, use, transfer, gains, ad valorem, franchise, profits, 
license, value added, withholding, payroll, employment, excise, stamp, occupation, premium, 
property, environmental, windfall profit tax, documentary, registration, severance, custom 
duty, governmental fee, or other like assessment or charge of any kind whatsoever imposed 
pursuant to the laws of any federal, state, local, or foreign jurisdiction, or by any political 
subdivision or taxing authority thereof or therein, together with any interest or an>* penally 
with respect thereto, and any liability for such amounts as a result either of being a member 
of a combined, consolidated, unitary, or affiliated group, or of a contractual obligation to 
indemnify any person or other entity. 

"Termination Date" shall mean the date upon which this Agreement is terminated pursuant to 
Section 3 or Section 25, or for any other reason 

"Territory" shall mean the operating area more particularly described in Appendix I attached 
hereto. 

"Transfer Fee" shall have the meaning ascribed thereto in Section 4.4 
/~ ~? 

"Transfer Taxes" shall have the meaning ascribed thereto in Section 4.6(b) 

Treated Watei' shall mean water, which has been processed through the production 
facilities operated by the Project Company in the territory. 

"Trial Period" shall mean a period of[sk (6)Jmonths following the successful completion of 
the initial performance test. 

"Upgrading Works" shall mean any replacements and non-maintenance related up-grades to 
the existing facilities including any buildings, furnishings, computer, and other equipment, 
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systems and other assets and resources required to be provided or constructed by the Project 
Company in accordance with this Agreement, the Construction Agreement, or in order to 
meet the performance targets established by this agreement for the system. 

L b g  

"Working Committee" shall mean the oversight subcommittee constituted by the Committee 
as contemplated by Section 12. 

1.2 Headings 

The division of this Agreement into Articles and Sections and the insertion of headings are 
for convenience of reference only and shall not affect the construction or interpretation of this 
agreement. The terms "this Agreement," "hereof," "hereunder," and similar expressions refer 
to this Agieement and not to any particular Article, Section, or other portion hereof, and 
include any agreement supplemental hereto. Unless something in the subject matter or 
context is inconsistent therewith, references herein to Articles and Sections are to Articles 
and Sections of this Agreement. 

1.3 Interpretation 

In this Agreement words importing the singular number only shall include the plural andvice 
versa, words importing gender shall include all genders and words importing persons shall 
include individuals, sole proprietorships, partnerships, associations, trusts, joint ventures, 
unincorporated organizations, corporations, States, governments, and governmental entities. 

2. Description of the Project Term 

2.1 Project 

The Project shall comprise the planning, design, engineering, financing, and construction of 
the new facilities pursuant to the Construction Agreement. Any upgrading works, additional 
works, and the management, operation, repair, maintenance, and metering ofthe system and 
the billing and collection of the Customer Tariff by the Project Company during the poject 
period in accordance with this Agreement, the Management and Operations Plan, md all 
applicable law. 

2.2 Term of the Agreement 

This agreement shall have the term commencing on Commencement Date and expiring on 
the Termination Date. 

2.3 Grantor's Interest in the Project Company 

[It is possible that the Grantor may want to particbate as an equity participant in the 
development of the Project in conjunction with the Private Party. v t h i s  structure is 
followed, an acknowledgement of Grantor's interests in the Project Company and a 
summary of the extent of the Grantor's involvement with the management of the Project 
Company should be set forth in this Section. The details of such involvement should be set 
forth in a shareholders orjoint venture agreement executed among the shareholders of the 
Project Company.] 
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3. Conditions Precedent to Implementation Date 

3.1 Conditions Precedent 

The Implementation Date shall be the date on which all of the following conditions precedent 
shall have been fully satisfied and a notice to such effect shall have been signed by all parties: 

(a) Other Agreements and Documents: Each of the project documents shall have been duly 
executed by all parties thereto, shall be in full force and effect, and all conditions 
precedent to the effectiveness of each project document shall have been satisfied. 

(b) Government Authorizatiom All government authorizations which are required to have 
been obtained in connection with the execution, delivery, and commencement of 
performance of this Agreement shall have been obtained and continue to be in full force 
and effect. 

(c) Representations and Warranties: The representations and warranties of the Project 
Company, the Private Party, and Grantor, contained or incorporated by reference herein, 
shall be true and correct in all material respects on and as of the Implementation Date, 
with the same effect as though made on and as of the Implementation Date, and each 
Party shall have received on the Implementation Date a certificate to the foregoing effect 
signed by a duly authorized officer for the other Party. 

(d) Financing: [The details of the financing for eaclr project will vary from project to 
project The t& included in Subsection (d)(i), below, is included only as an example of 
language that may be included here. This Subsection should be appropriately revised to 
accommodate the particular financing approaclr taken in a particular projecf.] 

i [All financial agreemenfs and other docume~rts as tnay be required by the Projecf 
Company and its lenders iir respect of the Projed in order to enable tlre Project 
Company to obtain the funds (whether in US Dollars or otlrerwise) that will be 
required by the Project Company in order to finance all of the actual or esrinloied 
costs of tlre completion by the Project Company of tlre New faciIifies (which shall be 
in an amount of not less than USS [A or tlre equivalenf tlrereofl shall be in full 
force and effect and all conditions to their effectiveness slrall have been saf.@iedJ 

ii. In the event that the Implementation Date shall not have occurred due to the failure of 
the condition precedent set forth in Seciion (d)(i), and this Agreement shall be 
terminated by either party pursuant to Section 3.2, below, the Private Party shall 
reimburse the Grantor within thirty (30) Business days of the termination of this 
Agreement for all costs and expenses (including, without limitation, legal expenses, 
fees in respect of financial advisors, and ousof-pocket expenses, including, wvithout 
limitation, expenses incurred in respect of telecommunications, photocopying, and 
travel) incurred by the Grantor in connection with the negotiation of this Ageement 
and any other agreement related to the Project. 

(e) Legal Opinions: The Project Company and the Private Party shall have received legal 
opinions substantially in the form set forth in Appendix J. 
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(f) Site Acquisition: The Project Company shall have obtained land-use rights in respect of 
the Sites in form and substance sufficient to complete the Project. 

(g) Initial Project Company Payment: [The condition precedent included in Subsection 
(g)(ij, below, is intended to cover situations where the Private Party is required to make 
payments to Grantor at the commencement of the Project. In many projects there may 
be no such initialpayment made by the Private Party to Grantor. In such a case, 
Subsection 3.I(g) should be deleted in its entire.] 

i [The amount of [amount of Initial Project Company Payment] (the "Initial Project 
Company Payment") shall have been paid by the Project Company to Grantor not 
later than [number] of Business days after signing of this Agreement. This amount 
will be payable by the Project Company in [specify currency] by nonqefundable 
direct transfer to such account or bank as Grantor may designate in writing prior to 
the date ofpuymeni. Grantor will acknowledge receipt of the Initial Project 
Company Payment by notice to the Project Company delivered in accordance with 
this AgreemenL] 

ii [Notwithstanding any other rights of Grantor provided for in this Agreement, in the 
event of any delay of receipt of the Initial Project Company Payment in Grantor's 
account, the Project Company shall pay to Grantor late charges of [ d e r c e n t j  of 
such payment for every day of the delay which amounts shall accrue and be payable 
immediately. j 

3.2 Failure to Satisfy Conditions Precedents 

Any party may terminate this Agreement by giving written notice of such termination to the 
other parties if any condition to the Implementation Date has not been fulfilled by[date] or 
such later date as the parties may agree in writing, unless the fulfillment of such condition is 
within the control of such party. Upon the giving of a notice of termination under this Section 
3.2, this Agreement shall terminate on the date specified for termination in such notice 
without liability of any party to the other parties but without prejudice to any rights and 
obligations which have arisen prior to termination and subject to the provisions of Sections 
3.l(d)(ii) and 29.4. 

4. Existing Facilities 

[The provisions included in Section 4 only apply iffacilities currently operated by Grantor 
will be transferred to the Project Company. In the event that Grantor will not transfer any 
Existing Facilities to the Project Company, Section 4 should be deleted in its entirety.J 

4.1 Transfer of Control over Existing Facilities 

The Project Company shall assume management and operations control over the Existing 
Facilities and the Grantor Employees in accordance with the Implementation Program set 
forth in Appendix D. 
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4.2 Operation of Existing Facilities by Grantor during the Preparation Period 

During the preparation period, Grantor, in consultation with the Project Company, shall 
operate the Existing Facilities only in the ordinary course and shall take all action required to 
allocate the Existing Facilities and the Grantor Employees to the Project Company and 
segregate the management, financial, asset and accounting records, and procedures of the 
Existing Facilities from those of its other business operations. All material decisions by 
Grantor relating to the operation of the Existing Facilities during the preparation period hall 
be discussed with an authorized representative of the Project Company designated by the 
Project Company in writing or the President (once he is appointed) and the Project Company 
shall have the right to inspect the Existing Facilities and be given access to all reasonable 
information and data concerning the operation thereof. During such preparation period the 
Project Company and Grantor shall also take all action reasonably necessary to facilitate the 
management, operation, and financing ofthe Projed Company and the operation ofthe 
facilities during the Project Period as provided for herein, including, without limitation, the 
appointment of the President, reviewing and where necessary updating the technical and 
construction plan under the Construction Agreement and the Management and Operations 
Plan, and issuing all required change orders under theconstruction Agreement. 

4 3  Protection of Grantor's Interest in Existing Facilities 

The Project Company hereby expressly acknowledges and agrees that itshall have no right or 
interest in the system or any other assets of Grantor other than as expressly provided for in 
this Agreement. During the Project Period, the Project Company shall take all such action as 
may be necessary to protect and safeguard Grantor's right, title, and interest in the system and 
shall not sell, transfer, pledge, assign, or othenvise encumber all or any part ofthe system. 

4.4 Payment upon Transfer of Existing Facilities 

Not later than [number] of Business days following the transfer of the Existing Facilities in 
accordance with this Section 4, the Project Company shall pay to Grantor an amount of 
[amount ofpaymentj (the "Transfer Fee"). This amount will be payable by the Project 
Company in [specilfy currency] by non-rekndable direct transfer to such account or bank as 
Grantor may designate in writing prior to the date of payment. Grantor will acknowledge 
receipt of the Transfer Fee to the Project Company delivered in accordance with this 
Agreement. 

4.5 Outstanding Debt 

[In the event that there are Ioans oufslanding in respect ofExkfing Facillities, provisions 
should be included here describing whether these loans will be retired or otherwise 
provided for by tlte Parties.] 

4.6 Taxes 

(a) Grantor shall pay when due any taxes in respect of the ownership, operation, and 
management of the Existing Facilities, which may have accrued prior to the 
implementation date. 
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(b) All stamp, transfer, documentary, sales, use, value added, registration, and other similar 
taxes and fees imposed by the Arab Republic of Egypt or by any political subdivision or 
taxing authority thereof or therein (including any penalties and interest) incurred in 
connection with the transfer of the Existing Facilities pursuant to this Agreement 
(collectively, the "Transfer Taxes") shall be borne by the Project Company. Each Party 
will, to the extent required by law, file on a timely basis all necessary tax returns and 
other documentation with respect to any Transfer Taxes. 

5. Coordination with Other Grantor Projects 

5.1 Review of Existing Projects 

(a) Grantor shall, within [thirty (30)]Business days following the Commencement Date, 
provide the Project Company with copies of its contractual arrangements for any Existing 
Projects and all data and information relating thereto and shall, as soon as reasonably 
practical, advise the Project Company of any changes thereto. 

(b) The Asset-Condition Survey shall be conducted pursuant to Section 7.1. 

(c) The need and extent of any requirements for the Project Company to developthe system 
in accordance with Existing Projects and to provide funding for any such development 
shall be determined by mutual agreement. 

(d) Any work, which the Parties may mutually agree that the Project Company is to provide 
in relation to any Existing Projects, shall, unless otherwise provided for in writing, 
constitute Additional Works. 

6. Construction 

[This Section is only necessary if the Project Company will be constructing signzjlcant New 
facilities. Furthermore, the provisions set forth in the Model Concession Agreement with 
respect to construction ofNew facilities contemplate that construction will begin shortly 
after execution of the Concession Agreement and that the form of the Construction 
Agreement will be available to be attached as an appendix to the Concession Agreement. In 
the event that construcfion of New facilifies will not begin shortly after the Implementation 
Date or in the event that no New facilities will be constructed, this Section and other 
relevantprovisions of the Model Concession Agreement will need to be revised or deleted, 
as appropriate.] 

6.1 Responsibility of Project Company 

In accordance with the Construction Agreement, during the construction period the Project 
Company shall: 

(a) Undertake the planning, design, engineering, financing, and construction of the new 
facilities in accordance with the specifications and the technical and construction plan 
established pursuant to the Construction Agreement, so as to provide thenew facilities in 
the territory. 
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@) Ensure that the new facilities successfully pass interconnection tests prior to the end of 
the construction period. 

(c) Ensure the integration of the new facilities and any existing facilities with the system such 
that the resulting integrated system successfully passes the initial performance test prior 
to the end of the construction period. 

(d) Perform the upamding work. 

6.2 Work Program and Specifications 

The new facilities shall be constructed in accordance with the specifications and the technical 
and construction plans approved in accordance with the Construction Agreement and shall 
incorporate only fully tested and stable technology. Any changes in or deviations h m  such 
specifications and technical and construction plans shall require the approval of Grantor. The 
Project Company shall consult with Grantor prior to utilizing any new technolog inthe 
system. 

6.3 Compliance with Environmental Laws 

The Project Company shall perform an environmental impact statement and carry out an 
environmental impact analysis in respect of the construction of the new facilities and any 
proposed Additional Works and shall comply with all applicable Egyptian environmental 
laws and regulations which may be in effect from time to time. 

6.4 Ownership of New facilities 

Until ownership is transferred to Grantor in accordance with this Agreement, thenew 
facilities shall be and remain the exclusive property of the Project Company and, without 
limiting the generality of the foregoing, Grantor shall not acquire any right or interest therein 
during the Project Period other than pursuant to this Agreement. 

6.5 Drawings, Test Results, Etc. 

The Project Company shall obtain and retain at the relevant Site: 

(a) Copies of the specifications and operation manuals for all items of equipment 
incorporated into the system by the Project Company. 

(b) Copies of all test results for tests performed in accordance with the Construction 
Azreement or othenvise on the facilities and all items of equipment incorporated into the " 
facilities, to the extent that such items are normally retained accordan& with good 
utility practice. 

(c) As-built drawings for the new facilities, including the civil and architectural works 

(d) All detailed technical documents related to the design, engineering, and construction of 
the Projecf to the extent that such items are normally retained in accordance withgood 
utility practice. In the event that all or any part ofthe system should be transferred to 
Grantor, a11 of the foregoing information and any other similar information in the 

CONCESSION AGREE).&- C15 



LEGAL. INSTITUTIONAL, AND REGULATORY REFORM 11 

possession of the Project Company pertaining to the system or such part thereof, 
including confidential information (subject to the provision of Section 29.4), shall be 
provided to Grantor. 

6.6 Interconnection Testing 

All parts of the new facilities shall be subject to Interconnection Tests in accordance with the 
Construction Agreement. Interconnection Tests shall be conducted in respect of appropriate 
portions of the new facilities upon completion of construction and prior to integration of such 
portion into the system. 

6.7 Initial Performance Test 

Following successful completion of Interconnection Tests in respect of all portions of the 
new facilities and the integration of the new facilities with Existing Facilities, the integrated 
System will be subject to the Initial Performance Test in accordance with the Construction 
Agreement. 

6.8 Provisional Acceptance Certificate; Trial Period 

Following successful completion of the Initial Performance Tests in respect of all portions of 
the new facilities in accordance with theconstruction Agreement, the Project Company will 
issue a provisional acceptance certificate and the integrated System will be operated for a 
Trial Period in accordance with the Construction Agreement. 

6.9 Commissioning; Acceptance Certificate 

Following successful operation of the system during the Trial Period in accordance with the u 
Construction Agreement, the Project Company will issue a final acceptance certificate and 
the integrated System shall thereafter be operated by the Project Company in accordance with 
the terms of this Agreement and the Management and Operations Plan. 

7. Additional Works; Development Obligations 

7.1 Asset-Condition Survey 

(a) Within [six (6)Jmonths after the Commencement Date the Project Company shall, at its 
cost, carry out an Asset-Condition Survey of the Existing Facilities to determine their 
condition (the "Asset-Condition Survey"). 

(b) The Asset-Condition Survey shall cover the level and adequacy of pressures in the 
Distribution Network, the arrangements for and quality of any interzonal water transfer, 
the requirements for major rehabilitation, refurbishment, renewal, replacement, and 
extension works required to eliminate service deficiencies and meet future needs. 

(c) The Project Company shall, at its cost, carry out and update periodically a study of the 
projected water demand arising from agreed estimates of increases in the population of 
the Territories, the serving of areas in the Territories not presently supplied, increases in 
per capita consumption due to higher living standards a d  increased demand from 
industrial and commercial developments, in order to determine the phasing of any 
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Additional Works. Such initial water demand study will be discussed with Grantor and 
the future water supply demand profiles for the Territory will be agreed \vithin[sir (6)J 
months of the Commencement Date. 

(d) Grantor shall make available to the Project Company, for the purpose of conducting the 
Asset-Condition Survey, all previous information and data including consulting engineers 
reports, together with such financial information relating to Customer water charges, 
operational earnings, and other income as may be relevant for such purpose. 

7.2 Additional Works 

(a) Within [six (6)J months of the completion of the Asset-Condition Survey the Project 
Company shall submit details of the Additional Works which the Project Company 
proposes to perform or procure the performance of over the nextfive (5.1 years (the 
"[Five-]Year Plan"), together with an outline proposal for further Additional Works for 
the next successive five (5)J years. 

(b) The Project Company shall, not later thanftwo (2)Jyears prior to the end of the then 
current [Five-/Year Plan, submit details of the Additional Works which the Project 
Company proposes to perform or procure the performance of over thefive (5)J years 
previously covered by the outline proposals together with an outline proposal for M e r  
Additional Works for the next successive five (5)[ years. The process of submitting 
detailed and outline proposals everyfive (5)J years for the Additional Works shall 
continue until the Termination Date. 

(c) Any detailed proposals submitted to Grantor for Additional Works pursuant to Sections 
7.2 (a) and (b) shall include details ofthe scope of works (based on the agreed demand 
profiles), arrangements for the detailed design as determined by the Project Company, 
options for carrying out the construction works, options for financing, options for 
reimbursement ofthe Project Company, and the potential impact on the water tariffs 
levied on Customers. 

(d) Grantor shall, within [sir (6)Jmonths of the receipt of the Project Company's detailed 
proposals for any Additional Works, notify the Project Company whether it wishes to 
pursue all or any portion of such proposals. 

i. Grantor will then enter into discussions and negotiations with the Project Company to 
determine the scope and design of the Additional Works, the form of the 
arrangements for their construction, the criteria for determining when the Additional 
Works will be deemed completed, the arrangements for financing the Additional 
Works, and the form of reimbursement to the Project Company for such Additional 
Works. 

ii. The agreed form of the arrangements and provisions for the construction, funding, and 
payment for any Additional Works will be incorporated into one or several 
agreement(s) (each an "Additional Works Agreement") in respect of the Additional 
Works which will be supplemental to this Agreement. 

(e) The Additional Works will be completed when the criteria for completion as set out in the 
Additional Works Agreement have been fulfilled. 



LEGAL. INSTITUTIONAL. AND REGULATORY REFORM I1 

(Q Any additional works completedfin accordance with this Section 7.2 shall be incorporated 
into and form part of the new facilities, and the Project Company shall operate and 
maintain such in accordance with this Agreement. L Y  

(g) The design and physical characteristics of any additional works that are agreed pursuant 
to this Section 7.2 shall have regard to mandatory standards applicable in Egypt, or in the 
absence thereof, such standards as the Parties may agree in writing and which are 
consistent with the requirements of tbis Agreement. 

(h) The Project Company shall ensure that the design of any additional works is carried out 
by suitable and experienced consultants or experienced water treatment process plant 
contractors. 

7.3 Development of the Distribution Network 

Each [Five-pear Plan shall include the Project Company's proposals to Grantor regarding 
the development of the existing Distribution Network, including proposals to: 

(a) Develop and extend the Distribution Network and new connection installations having 
regard to any existing projects. 

(b) Carry out booster-pump development appropriate for areas where the water pressure is 
low. 

(c) Prepare, maintain, and update the Distribution Network database information with up-to- 
date systems and equipment, integrated with Grantor's systems and equipment w 

(d) Develop an information automation flow regulation system in the Distribution Network 

[The above draft provisions are intended to be illustrative only. The specific terms to be 
included should be tailored to the needs of each project.] 

7.4 Development of Supporting Facilities 

Each [Five- (5)) year plan shall include the Project Company's proposals to Grantor for the 
development of the existing supporting facilities, including: 

(a) Water-meter repair and maintenance facilities and other equipment fulfilling technical 
requirements. 

(b) Logistic and chemical storage buildings fulfilling technical requirements 

(c) Minimum stock for materials, chemical materials, and spare parts as required; which 
proposals shall, if agreed, be treated asadditional works. 

[The above draft provisions are intended to be illustrative only. The specific terms to be 
included should be tailored to the needs of each project.] 
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8. Operations and Maintenance 

8.1 Development of Operation and Maintenance Procedures 

(a) The Project Company shall develop operation and maintenance procedures forthe system 
which are designed to satisfy all applicable standards and requirements with respect to the 
quality, quantity, and continuity of the production and distribution of Treated Water. 

(b) The Project Company shall, within [three (3)Jmonths after the Commencement Date, 
submit to Grantor and the Committee an outline of the operation and maintenance 
procedures for the system. 

(c) The Project Company shall, within [six (@/months after the handover of each specific 
part ofthe system in accordance with the implementation pro,- or completion of 
construction or restoration of a specific part ofthe system, as the case may be, submit to 
Grantor and the Committee the operation and maintenance procedures for such part ofthe 
system. 

8.2 General Operation and Maintenance Obligations 

(a) The operation and maintenance procedures referred to in Section 8.1 will be incorporated 
into manuals of operating practices to be developed by the Project Company for the 
system. Such manuals shall form the basis for training of the Project Company 
Employees and shall contain: 

i. Operator's Instructions. 
ii. Manager's Operating Instructions. 
iii. Maintenance Instructions. 
iv. Manufacturers' Instructions (where applicable). 
v. Health and Safety Instructions. 

(b) The Project Company shall familiarize its employees with the duties and responsibilities 
required to be undertaken by the Project Company employees in the operation and 
management of the system. 

(c) The Project Company shall, at its cost, after the inplementation date and until the 
termination date: 

i. Diligently perform the services so as to meet its obligations underthis Agreement. 

ii. Plan, organize, and cany out the operation and maintenance of the systemso as to 
minimize any disruption to the production oftreated water. 

iii. Hold [month&/ technical coordination meetings with Grantor and endeavor to attend 
such other meetings as are reasonably necessary or incidental to the provision of the 
services which Grantor may, on reasonable notice, request. 

iv. Make reports to Grantor concerning the management, operation, and maintenance of 
the system pursuant to Section 8.3. 
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v. Prepare annual technical plans and appropriate non-technical financial information for 
Grantor budget purposes and notify Grantor of any significant changes thereta 

vi. Observe Egyptian health and safety regulations (particularly in relation to hazardous W 
locations, which include the locations of chlorination installations, high voltage and 
crane equipment, and pressure vessels and instrumentation) and provide safety and 
first aid equipment, all in accordance with the procedures to be developed pursuant to 
Section 8.1. 

vii. As soon as reasonably practicable, report to Grantor on any matters having a 
significant impact on the availability and quality of water service to Customers. 

[The above drafr provisions are intended to be illustrative only. The speczjic terms to be 
included should be tailored to the needs of each project.] 

8.3 Operation and Maintenance of Production Facilities and Related Supporting 
Facilities 

(a) The Project Company shall, at its cost, after the handover of Production Facilities and 
related Supporting Facilities and until the Termination Date, perform the Services relating 
to the Production Facilities and related Supporting Facilities, including: 

i. Using its reasonable efforts to ensure that the Production Facilities remain operating 
in the event of a disruption in the supply of Bulk Water to the Project Company. 

ii. Not using any chemicals in the water-production process that are prohibited by 
Grantor, the Egyptian Department of Health, or other Government Authority. 

iii. Inspecting mechanical and electrical instruments and other equipment, particularly 
where such equipment is highly sensitive, and repair or replace any damaged or 
malfunctioning equipment found as a result of such inspection. 

iv. Carrying out maintenance on pre-sedimentation and sedimentation tanks, and washing 
sand filters and reservoirs, in accordance with the procedures to be developed under 
Section 8.1. 

v. Controlling andlor inspecting the quality of the Bulk Water and Treated Water in 
accordance with Sections 9 and 14.2 and the requirements of theBulk Water Supply 
Agreement. 

[The above drafr provisions are intended to be illustrative only. The speczjic terms to be 
included should be tailored to the needs of each projecL] 

8.4 Operation and Maintenance of Distribution Network 

(a) The Project Company shall, at its cost, after the handover ofthe whole Distribution 
Network and until the Termination Date, perform the Services relating to the Distribution 
Network, including: 
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i. Flow and pressure regulation (including water pressure monitoring and the operation 
of existing booster pumps) in the Distribution Networkwith the aim of evenly 
distributing water pressure throughout the Distribution Network 

ii. Taking measures to minimize disruption to the continuity of water flour to the 
customers. 

iii. Periodic flushing of the Distribution Network. 

iv. Investigation, monitoring, reduction, and control of Non-Revenue Water, including 
water leakage, in accordance with systems to be developed by the Project Company, 
in order to achieve the technical targets specified in Section 8.5. 

v. Development of operational procedures to deal with abnormal or emergency 
situations. 

vi. Control and inspection oftreated water quality in the Distribution Network and at 
customer connections. 

vii. Redirection oftreated water supplies from the territory to bordering territories in the 
event of the occurrence of a water-supply disturbance in those bordering territories if 
and to the extent reasonably requested by Grantor;provided, however, that, such re- 
direction does not prejudice the supply of treated nater to the customers or result, 
directly or indirectly, in the Project Company being in breach of theagreement or 
additional works agreements. 

8.5 Non-Revenue Water 

(a) The Project Company shall develop, install, operate, maintain, and manage anon-revenue 
water reduction and control program for the system and shll: 

i. Extend as necessary the coverage of water districtsin the territory. 
ii. Reduce the level of non-revenue water in accordance with the provisions of this 

Section 8.5 and Appendix K. 

(b) The non-revenue water program shall include measures to deal with the 6llowing: 

i. Long-term leakage from mains and service pipes 
ii. Reduction of process water at production facilities. 
iii. Overflows at distribution centers 
iv. Mains and service pipe bursts 
v. Un-metered firefighting and other social uses. 
vi. Theft through illegal connections 
vii. Under-recording or malfunction of customer meters 
viii. Vandalism of customer meters 
ix. Meter-reading irregularities. 
x. Collection deficiencies. 
xi. Billing deficiencies. 
xii. Customer debt levels. 
xiii. Illegal connections. 

CONCESSION AG- I-21 



-- - 

LEGAL, INSTITUTIONAL. AND REGULATORY REFORM 11 

(c) The Project Company shall during the Project Period: 

i. Reduce the level of non-revenue water in stages in order to achieve the targets 
specified in Appendix K. 

ii. Develop new programs and systems which have regard to the arrangements under any 
existing projects and extend as necessary the coverage of waste districtsin the 
territory. 

iii. Establish, as matter of priority, a nowevenue water program for progressively 
meeting the target reductions for specified groups of waste zones within the waste 
districts. 

iv. Determine the economic viability of repair, replacement, and up-grading of customer 
meters. 

v. Provide all operational equipment and instrumentation required for the maintenance 
and control of the non-revenue water programs. 

vi. Provide operational data from the non-revenue water system to Grantor for 
monitoring purposes. 

[The above draft provisions are intended to be illustrative only. The specific terms to be 
included should be tailored to the needs of each project] 

(d) Each year Grantor and the Project Company shall review and determine the target 
reduction of non-revenue water for the following year on the basis of economic viability 
and the future availability of supplies ofbulk water. 

(e) The consideration to be paid by Grantor for the reduction and control of non-revenue 
water shall be performance-related. The payments shall relate to the achievement of the 
target reduction of non-revenue water for each of the specified group of zones within the 
districts, and shall be based on the reduction innon-revenue water achieved from baseline 
non-revenue water as measured by the Project Company and Grantor and the value of the 
additional volume of water made available for customers (as calculated quarterly in 
accordance with Appendix K). 

[The reduction of Non-Revenue Water by the Project Company likely will be a signifrant 
source ofprojits for the Project Company and, therefore, terms relating to the reduction of 
Non-Revenue Water and the compensation, therefore, likely will be considered critical by 
the Project Company. The above draft provision is intended to be illmtrative only. The 
specijic terms to be included should be tailored to the needs of each project.] 

9. Performance Standards 

9.1 Performance Indicators and Targets 

Performance of the system shall be measured according to those indicators ("Performance 
Indicators") specified in Appendix F, or developed as described herein. Performance 
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Indicators shall be measured in relation to certain targets (the "Performance Targets") also 
specified in Appendix F, or developed as described herein, which define the minimm level 
of acceptable performance for the system and the Project Company. Commencing on [date 
and year offirsf reportj and thereafter on [date of yearly repod in every year of the Project 
Period measurement of Performance Indicators shall be reported in writing to the Grantor in 
accordance with Section 10. 

9.2 Quality Control and Management 

(a) The Project Company shall within [fwefve (I2)Jmonths ofthe implementation date 
develop, at its cost, proposals for the introduction of appropriate quality control and 
management systems for the Services. These shall include management information 
systems for monitoring the operation and maintenance of the facilities, asset management 
plans, maintenance programs, geographical information systems, and job planning md 
management. 

(b) The Project Company shall within [twelve (12)Jmonths ofthe implementation date 
prepare, at its cost, and submit to Grantor proposals for customer service performance 
criteria as generally described in Appendix F. These criteria shall be structured in order to 
enable Grantor to assess accurately the Project Company's performance against the 
operational standards set out in Appendix F and for thecustomers to be informed of the 
level of service to which they are entitled. 

(c) The Project Company shall ensure that material and equipment to be installed and used in 
the system and the construction practices employed are consistent withgood utility 
practice and extend the life and operation ofthe systemat optimum cost. 

9.3 Good Utility Practice 

(a) The Project Company shall, at its cost, operate and maintainthe system (and all parts 
thereof) and provide the services in accordance with the standards, practices, methods, 
and procedures conforming, at the relevant time, to then applicable Egyptian law and 
regulations and that degree of skill, diligence, economy, prudence, and foresight which at 
the relevant time would be expected from a skilled and experienced operator engaged in 
the same type of undertaking under the same or similar circumstances, and develop 
o~erations and maintenance ~ractices based on the information contained in the operating 
practice manuals to be com$led by the Project Company under Section 8.2. 

. 

(b) The Project Company will review its operation and maintenance methods and procedures 
annually and will inform Grantor if it makes any significant changes to those methods and 
procedures. 

9.4 Performance during Construction Period 

(a) During the construction period the Project Company shall ensure that the system, then 
comprised of any existing facilities and such portions or sub-systems forming part of the 
new facilities as may pass interconnection tests, are managed, operated, repaired, and 
maintained by the Project Company so that performance of the system measured by the 
performance indicators in accordance with Section 10, meets or exceeds the applicable 
performance targets set forth in Appendix F. 
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(b) If, in any calendar quarter during the Construction Period, the performance ofthe system 
reported pursuant to Section 10 is below the Performance Targets specified in Appendix 
F [description of consequences of failure to meet Performance Targets] iJ 

(c) In measuring performance for the purposes of this Section 9.4, periods where an 
Intervening Event shall excuse the Project Company's compliance with the requirements 
of Sections 9.4(a) and (b) pursuant to the provisions of Section 9.7, below, shall be 
omitted in respect of those areas of the system to the extent directly affected by such 
Intervening Event. 

9.5 Performance during Trial Period 

(a) The Project Company shall ensure that at all times during the Trial Period the system is 
managed, operated, repaired, and maintained by the Project Company so that performance 
of the system measured by the Performance Indicators in accordance with Section 10, 
meets or exceeds the applicable Performance Targets set forth in Appendix F. 

(b) If in any calendar quarter during the Trial Period, the performance of the systemreported 
pursuant to Section 10 is below the Performance Targets specified in Appendix F 
[description of consequences of failure to meet Performance Targets] 

(c) In measuring performance for the purposes of this Section 9.5, periods where an 
Intervening Event shall excuse the Project Company's compliance with the requirements 
of Sections 9.5 (a) and (b) pursuant to the provisions of Section 9.7 below, shall be 
omitted in respect of those areas of the system to the extent directly affected by such 
Intervening Event. 'uup' 

9.6 Performance following Trial Period 

(a) The Project Company shall ensure that at all times following the conclusion of the Trial 
Period the system is managed, operated, repaired, and maintained by the Project 
Company so that performance of the system measured by the Performance Indicators in 
accordance with Section 10, meets or exceeds the applicable Performance Targets set 
forth in Appendix F. 

(b) If in any calendar quarter following the conclusion of the Trial Period, the performance of 
the system reported pursuant to Section 10 is below the Performance Targets specified in 
Appendix F [description of consequences of failure to meet Performance Targets] 

(c) In measuring performance for the purposes of this Section 9.6, periods where an 
Intervening Event shall excuse the Project Company's compliance with the requirements 
of Sections 9.6(a) and (b) pursuant to the provisions of Section 9.7 below, shall be 
omitted in respect of those areas of the system to the extent directly affected by such 
Intervening Event. 
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9.7 Intervening Events 

The Project Company shall not be in breach of any of its obligations under this Agreement 
W (including any obligation to comply with a time requirement) in respect of the performance of 

the system under Sections 9.4,9.5, and 9.6 in the following circumstances: 

(a) Force Majeure. 

(b) Prolonged breakdown or disruption of the electrical supply not attributable to the 
negligence of the Project Company. 

(c) A failure ofthe bulk water supplier to supplybulk water in accordance with the terms and 
conditions of the Bulk Water Supply Agreement 

(d) By reason of any defect or deficiency which existed as at the date of taking over of the 
existing facilities but which could not, by the relevant date, have been corrected by the 
exercise of good utility practice. 

(e) Non-performance by the Project Company of any obligation which will or may, if 
performed, breach, any applicable Egyptian Law or regulation. 

(f) Any material default, act or omission by Grantor. 

[The types of events described in this Section 9.7 are examples of the gym of issues to be 
carefdly considered in evaluafing the proper allocation of risks for a given project The 
draft provisions are illustrative only and the specific terms to be included should be tailored 

'W to the needs of each particular project.] 

9.8 Cooperation among Network Operators to Achieve Performance Objectives 

The Project Company shall at all times cooperate with Grantor and other water treatment 
facility operators in Egypt to ensure that there is an adequate and timely flow of information 
between them such that appropriate network planning and provisioning can occur and below- 
target or otherwise unacceptable performance of the system or the systems operated by such 
other operators is not due to inadequate or untimely provision of such information. 

10. Reporting Requirements 

10.1 Methods Report 

(a) The Project Company shall be responsible for establishing appropriate systems to obtain 
data and perform calculations in order to measure theperformance indicators and to 
prepare reports describing performance ofthe system. Prior to implementing any such 
system, the Project Company shall report in writing (a "Methods Report") to Grantor 
describing in detail the performance indicator to which such system relates, the 
methodology for calculating the performance indicator, the system to be implemented to 
obtain data and perform calculations in order to measure theperformance indicator, and 
the format of the reports to be prepared for submission to Grantor. A revised Methods 
Report shall also be prepared and submitted to Grantor prior to implementing any change 
to the methodology, routine system, or report applicable to a performance indicator. The 
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initial Methods Reports shall be delivered to Grantor within [sir (d)]months after the 
implementation date. Method Reports shall be prepared in Arabic. 

(b) Within [two (2)lmonths of receipt of a Methods Report or a revised Methods Report, (i) L.1 

if a Methods Report or revised Methods Report is acceptable to it, Grantor shall so certify 
in writing to the Project Company or, (ii) if, following Grantor's review of a methods 
report submitted to it by the Project Company, Grantor requires changes in the 
methodology, systems, or reports described in themethods report or revised methods 
reports, Grantor shall advise the Project Company, and the Project Company shall 
promptly implement the changes so required and shall submit a revisedmethods report to 
Grantor for review and approval. 

10.2 Measurement Reports 

In accordance with applicable methods reports, performance indicators shall be measured and 
calculated by the Project Company on a daily basis for the system and each reporting area 
identified in Appendix I and submitted in quarterly reports to Grantor. Reports shall be 
prepared in Arabic and shall be submitted within [thirty (30)]Business days after the 
calendar quarter to which they apply. Source data applicable to a report shall be retained by 
the Project Company for a period of at least[thirty-sir (36)] months after the report is 
submitted and shall be furnished to Grantor upon demand. 

10.3 Content of Reports 

Where a quarterly report discloses a Performance Indicator forthe system or any component 
thereof or a reporting area that is below the applicable Performance Target during any 
relevant period, the Project Company shall include in the report a full explanation for the 
below-target performance, the steps that it has taken and will be taking to ensure that 
performance is improved, and the time frame for their implementation. Where the cause of 
the below-target performance is not entirely the responsibility of the Project Company, he  
Project Company shall include in its report a full explanation of the problem and its 
recommended solution, the steps it has taken to help bring about a solution and the results 
achieved or expected to be achieved. 

10.4 Supplemental Reports 

Upon the request by Grantor, the Project Company shall prepare and submit supplemental 
reports related to below-target performance of a performance indicator, or any other category 
of performance related to the system, or any component thereof, or any area of theterritory 
under its control. The supplemental reports shall measure and report such components as 
Grantor shall specify, shall be submitted with such frequency as Grantor shall designate, and 
shall continue for so long as Grantor shall require. Any such supplemental reports shall be 
prepared in Arabic. 

10.5 Special Audit 

Grantor shall have the right at any time, and from time to time, to audit the collection of data 
and the calculation of performance indicators or other categories of performance related to 
the system. The Project Company shall provide full access to the systerq any facilities under 
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the control of the Project Company in the temtory and its premises and records, and shall 
cooperate fully with Grantor in connection with any such audit. 

11. Cooperation Agreement Implementation Supemsion Committee 

11.1 Regulatory and Monitoring Functions 

(a) The Parties acknowledge that pursuant to[uppropriute law or decree], a Cooperation 
Agreement Implementation Supervision Committee (the "Committee") shall perform 
regulatory and monitoring functions with respect to the Project Company. 

(b) The Parties further acknowledge that the Committee will review programs of w o k  and 
other plans with respect to the design, construction, and financing of the Project and will 
review changes to the procedure or method of reports made by the Project Company 
regarding compliance with performance standards under Section 9. 

12. Working Committee 

12.1 Creation of Working Committee 

The Parties agree that a Working Committee will be created as a subcommittee of the 
Committee on or before the implementation date, which will operate during the project 
period. 

12.2 Function 

The Parties contemplate that the Working Committee will fulfill the specific responsibilities 
assigned to it by the Committee, including reviewing Management and Operations Plans and 
changes to Method Reports and the review of the transfer of Grantor Employees pursuant to 
Section 19.2. The Working Committee will also be the initial forum for consultation, 
coordination, and the resolution of disputes between the Private Party and Grantor regarding 
the Project Company and the Project, including matters relating to the construction of the 
new facilities pursuant to the Construction Agreement, the overall management and operation 
of the Project Company, and all financial and accounting matters relating to the hoject 
Company, including the appointment of the auditors. 

12.3 Membership 

The Parties contemplate that the Working Committee will be composed of[nunlber] 
members and that the Committee will have the right to appoint [nunlber]members with full 
rights of substitution at any time and the Project Company will have the right to appoint 
[number] members with full rights of substitution at any time. 

13. Management of Project Company 

13.1 President 

The Project Company shall be headed by a President appointed by the Private Party in 
accordance with Section 13.2. Except as provided for herein, the President shall have full and 
complete day-to-day management, financial, and operational control and responsibility for 
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the Project Company. Without limiting the generality of the foregoing and subject always to 
the terms of this Agreement, the President shall be responsible for the implementation of 
Management and Operations Plans and, subject to Section 13.2, for the implementation of the 
appointment, replacement, and determination ofthe terms of employment of the Senior W 
Project Company Management and all Project Company Employees and subcontractors, 
including the Grantor Employees. 

13.2 Appointment o f  President and Senior Management o f  Project Company 

(a) The Private Party may from time to time by notice to Grantor propose candidates for 
Senior Project Company Management and shall set out in such notice the relevant 
background, experience, and qualifications of the candidate. 

(b) Grantor shall have [thirty (30)Jcalendar days from the date of receipt of such notice to 
give notice to the Private Party either approving or deferring the appointment of the 
candidate proposed by the Private Party. If Grantor fails to give such notice to the Private 
Party within such [30-day] period it shall be deemed.to have approved the appointment of 
a proposed candidate. 

(c) If Grantor gives a notice deferring the appointment of the candidate it shall set out in such 
notice the reasons why it has done so and the Private Party shall in good faith reconsider 
the appointment of such candidate. The Private Party may thereafter either nominate 
another candidate, in which case the provisions of this Section 13.2 shall apply to such 
nomination, or confirm the nomination of the same candidate, in which case the matter 
will be referred to the Working Committee for further consideration. 

13.3 Auditors o f  the Project Company 

The auditors of the Project Company (the "Auditors") shall be a reputable 
[internationaVEgptianJ firm of auditors appointed by the Working Committee. The 
Auditors shall audit and report on the annual financial statements of the Project Company and 
perform such other services as may be provided for in this Agreement or in theconstruction 
Agreement or as may be requested from time to time by the President or the Working 
Committee. The reasonable fees and expenses of the Auditors incurred in respect of the 
Project Company shall be paid by the Project Company. Unless otherwise directed by the 
Working Committee or required by this Agreement or applicable law, the Auditors shall 
perform all audits and other tasks using reasonable commercial assumptions and Egyptian 
generally accepted accounting principles, consistently applied. 

13.4 Transactions with Affiliates o f  the Private Party 

Any contract or other transaction entered into by the Project Company with an Affiliate of the 
Private Party in connection with the operation of the systemor the construction of thenew 
facilities, whether for the purchase of goods or services or otherwise, shall be made on terms 
no more favorable to such affiliate than the commercial terms which would reasonably be 
expected to apply in the open market between contracting parties which are notaffiliates. 
Without limiting the generality of the foregoing, in no event shall the Project Company, 
directly or indirectly, pay more than fair market value for goods or services supplied to it by 
affiliates of the Private Party. Theauditors shall verify compliance with this Section 13.4 and 
shall promptly report any non+ompliance to Grantor. 
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13.5 Management and Operations Plan 

%r.' (a) The Project Company shall be operated at all times in accordance with a Management and 
Operations Plan approved annually under this Section 13.5. The Management and 
Operations Plan attached hereto as Appendix L is hereby approved as the plan for the fia 
year of Project Company operations following the Implementation Date. Not later than 
[date when Management and Operafions Plan will be submifled eaclr year]of each 
year, the President shall prepare and submit to the members of the Committee for their 
review and approval a draft Management and Operations Plan, including Performance 
Targets as set out in Appendix F, with respect to the next succeeding year. Follo\ving 
discussion and consultation in good faith with the Committee, the President shall make 
changes. if any, to such plan as the Committee deems advisable and shall thereafter 
resubmit the draft Management and Operations Plan to the Committee for their review 
and approval. A copy of all Management and Operations Plans approved pursuant to this 
Section 13.5 shall be delivered forthwith by the President to all members of the 
Committee and to each ofthe Parties. 

@) An approved Management and Operations Plan may be changed fiom time to time with 
the approval ofthe Committee. Notice of all approved changes to a Management and 
Operations Plan, including a copy of the revised plan, shall be delivered forthwith ly the 
President to all members ofthe Committee and to each ofthe Parties. 

(c) The Management and Operations Plan shall contain plans for the management and 
operation ofthe Project Company and the systemto a world-class standard and shall 
include at a minimum: a detailed work program, business plan, personnel plan, and 
financial performance targets for the relevant year and plans relating thereto for the 
subsequent five years; detailed information in respect ofthe organizational and 
management structure of the Project Company; the job descriptions and qualifications for 
the Senior Project Company Management; the identity, terms of engagement, and scope 
of work to be performed by any third party contractors; the specific steps to be taken with 
a view to achieving all applicable performance targets; plans for the maintenance and 
repair of the system, including performance measurement methodologies; and the human 
resource and research-and-development plans to be pursued with a view to meeting the 
obligations set out in Sections 19 and 20. 

14. Supply of Bulk Water 

14.1 Bulk Water Supply Agreement 

The Parties acknowledge that bulk water shall be supplied by the bulk water supplier 
pursuant to the terms and conditions of the Bulk Water Supply Agreement the fonn of which 
is attached hereto as Appendix A. 

14.2 Bulk Water Quality and Quantity 

[Thisprovision is only appropriate in the event thaf Grantor is not the Bulk Waler 
Supplier. ] 
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(a) [Grantor shall, from the implementation date, work together with the Bulk Water 
Supplier to ensure that the quality and quantity of bulk water is in accordance with the 
requirements set forth in the Bulk Water Supply Agreement] 

Li 
(6) [The Project Company shall, during the Project Period, inform Grantor as soon as 

reasonably practicable after it becomes aware of any failure of the Bulk Water Supplier 
to meet the requirements in respect of quantity and/or quality set forth in the Bulk 
Water Supply Agreement which cannot be dealt with by the treatment processes 
installed at the facilities. In this event, Grantor and the Project Company shall work 
together to find a solution to remedy the situation.] 

15. Sale of Treated Water 

15.1 Service to Customers 

(a) Subject to this Agreement, the Project Company shall be entitled to levy from customers 
the Customer Tariff, as adjusted from time to time, in accordance with this Agreement. 

(b) Adjustments to the Customer Tariff shall be effective only after all necessary approvals 
have been obtained for such adjustments, including approvals required by[the 
appropriate regulatory agency and/or Grantor]. 

15.2 Customer Sewice Agreements 

(a) The Project Company shall enter into individual agreements (the "Customer Service 
Agreements") with consumers which shall contain, inter alia, the following: 

i. An obligation on the Project Company to provide an uninterrupted supply oftreated L' 
water no later than [seven (7)] calendar days after execution of a Customer Service 
Agreement with exceptions only for intervening events or other genuine emergency 
affecting the consumer's premises. 

ii. Provisions for full maintenance and repair by the Project Company of meters, pipes, 
and connections at no cost to the consumer (except for vandalism, theft, or misuse by 
the consumer). 

iii. Provisions regarding free or nominal charges for meters and regular testing and 
replacement of meters. 

iv. Annual subscription renewals and monthly billing cycles 
v. Provisions regarding complaint and emergency response procedure. 

(b) Grantor may enter into water-purchase agreements, on terms to be mutually agreed, with 
the Project Company as a consumer of treated water required for public purposes within 
the territory;provided, however, that the Project Company shall not be entitled to charge 
for the provision of[description of any services which will beprovided to thepblic or 
to certain organizations at no charge or at a reduced charge (e.g., fire hydrants)] The 
costs of installation and maintenance of such service will be included in the overall costs 
of the services provided by the Project Company under this Agreement. 

(c) The Project Company shall undertake all procedures for billing and collecting payment 
from all customers in accordance with a billing and collection procedures manual which 
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shall be developed by the Project Company with the assistance of Grantor within [sir (6) 
monfhs] of the Implementation Date. 

k d  (d) The Project Company shall implement procedures requiring payment by consumers 
within reasonable periods, and shall not take steps to cut off water supply earlier than 
[sixty (60)Jcalendar days following the date of an invoice. 

(e) All invoices sent to consumers must be in Arabic and be readily comprehensible: and 
shall separate each of the relevant elements ofthe charges included in the invoice. 

15.3 Metering 

(a) The flow meters used to measure the Treated Water produced at the outlets at the 
Production Facilities shall be of a type approved by Grantor and shall be tested by the 
Project Company as to their accuracy in accordance with the manufacturer's 
recommendations. If the meters are found to be defective or inaccurate they shall be 
adjusted, calibrated, repaired, or replaced by the Project Company at its cost and the 
quantity ofthe Treated Water produced by each of the Production Facilities during any 
period when the meters are defective or inaccurate will becalculated by deducting the 
quantity of water lost in the water treatment process (as based on historical data and 
information) from the quantity of Bulk Water received at the Production Facilities. 

@) The Project Company and Grantor shall, on the last working day of each calendar month 
during the Project Period, jointly cany out a reading of all the flow meters at the outlets to 
the Production Facilities and jointly issue a certificate (the "Monthly Certificate'? to 
certify the record of such reading. If Grantor fails to have a representative present, the 
Project Company nevertheless may issue the Monthly Certificate which shall be final and 
binding upon Grantor unless objected to in writing by Grantor within fourteen (14) 
Business days after receiving such Monthly Certificate. 

16. Financial Reports; Audits 

16.1 Fiscal Year 

The Project Company shall have a fiscal year ending [December 311 in each year. 

16.2 Quarterly Financial Reports 

The Project Company shall prepare quarterly financial statements for the Project Company in 
accordance with Egyptian generally accepted accounting principles, consistently applied. 
Such quarterly financial statements shall be reviewed by the Auditors. The unaudited 
quarterly financial statement shall be submitted to Grantorand the Committee within [thirty 
(30)J Business days after the closing of the books of each quarter during the Project Period. 
Within [sixty (60)] Business days after the closing of the books for that quarter, the President 
shall prepare and submit to Grantor and the Committee quarterly reports on the management, 
operations, and finance of the Project Company, including copies of the quarterly financial 
statements (audited, if required by law) and any notes and comments by the Auditors thereon, 
all calculations required to be set out therein for purposes of this Ageemenf pro,gess reports 
made with reference to the Management and Operations Plans, and reports on any other 
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matters which the President may deem relevant or which may reasonably be requested by 
Grantor or the Committee. 

16.3 Annual Audit and Financial Report V 

The management of the Project Company shall prepare annual financial statements for the 
Project Company in accordance with Egyptian generally accepted accounting principles, 
consistently applied. Such annual financial statements shall be audited by the Auditors. 
Within [ninety (9O)j calendar days after the end of each year during the Project Period, the 
President shall prepare and submit to Grantor and the Committee an annual report on the 
management, operations, and finance of the Project Company during the preceding year, 
including copies of the audited financial statements with the Auditors' notes and comments 
thereon, all calculations required to be set out therein for purposes of this Agreement, 
progress reports made with reference to the Management and Operations Plan for the 
preceding year, and reports on any other matters which the President may deem relevant or 
which may reasonably be requested by Grantor or the Committee. In addition to the 
foregoing, the Project Company shall provide to Grantor on a timely basis all financial 
information in respect of Project Company operations reasonably required to permit Grantor 
to satisfy its financial reporting requirements. 

16.4 Government Audit 

At the request ofthe Government, the Project Company shall be subject to an annual audit by 
(relevant Egyptian auditing agency, ifanyjin accordance with Egyptian generally accepted 
accounting principles, consistently applied. The Project Company shall provide to such 
auditor all such financial and other information in respect of its operations and all such access 
to its management personnel as may reasonably be requested by such auditor for purposes of 
such audit. The Project Company shall take or refrain from taking all action within its control 

Ld 
as may be necessary to ensure that such annual audit reports are unqualified. 

17. Finance 

17.1 Source of Funds 

(a) The Project Company shall be operated on a stand-alone, self-financing basis, and 
Grantor shall not be required to contribute funds to finance its operations. 

(b) All financing required in connection with the construction of thenew facilities pursuant 
to the Construction Agreement or any additional works pursuant to any Additional Works 
Agreements shall be provided or arranged for by the Project Company without recourse 
of any kind to Grantor. 

(c) Grantor shall not be required to guarantee any of the obligations of the Project Company 
in connection with the system or the construction of the new facilities, or any additional 
works, and shall not have any liability whatsoever, whether directly or indirectly, to the 
Project Company (except as expressly provided for herein, in the Construction 
Agreement, or in any relevant Additional Works Agreement) or their respective creditors, 
lenders, or other financial backers, contractors, or suppliers in relation to the Private 
Party's or the Project Company's investment under this Agreement [or the Construction 
Agreemenu. 

L d  
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(d) If at any time the revenues of the Project Company are insuffjcient to meet Project 
Company Operating Expenses and the other liabilities of the Project Company as they fall 
due or the contribution of funds to the Project Company is necessary to preserve or 
safeguard the assets or employees of the Project Company or to prevent the insolvency of 
the Project Company, the Private Party shall immediately contribute funds to the Project 
Company in an aggregate amount sufficient to cover all such operating expenses and 
other liabilities or to prevent the occurrence of the other events as aforesaid. 

17.2 Escrow Arrangements 

[Depending on the revenue andprofrtsharing structure that is agreed between the parties 
with respect to a particular project, it may be desirable to include provisions relafing to the 
esfabiisltment of an escrow account into which amountspayable ro the Project Conipany 
are deposited ] 

18. Insurance 

18.1 Insurance Policies 

The Project Company, at its sole cost and expense, shall obtain and maintain the policies of 
insurance described herein and in Appendix M hereto in the amounts and on the terms set 
forth herein and therein and during the periods mentioned therein, as such amounts and terms 
may be modified fkom time to time with the prior written consent of Grantor. Nothing shall 
prevent the Private Party or the Project Company, at its sole cost and expense, from procuring 
insurance coverage in addition to those specified herein or in Appendix M. 

18.2 Endorsements 

(a) The Project Company shall cause its insurers to provide the following endorsement items 
in its comprehensive or commercial general liability insurance policies and, if applicable, 
umbrella or excess liability policies relating to the ownership, construction, operation, and 
maintenance of the system: 

i .  Grantor and its employees shall be additional insured parties under such policies. 
ii. The insurance shall be primary with respect to the interest of Grantor and its 

employees and any other insurance maintained by them is excess and not contributory 
with such policies. 

iii. Notwithstanding any provision of the policies, the policies may not be cancelled, non 
renewed, or materially changed by the insurer without giving thirty (30) business 
days' written notice or, in the case of cancellation for non-payment of premium, ten 
(10) business days' written notice to Grantor. 

(b) The Project Company shall cause its insurers to provide the endorsement referred to in 
Section 18.2(a) in its construction, erection, all-risks, and all-risks propertyhailer 
machinery insurance policies covering the project. 

(c) Each Grantor and the Project Company shall cause its insurers to waive all rights of 
subrogation against the other Party and against the other Party's employees and 
contractors in respect of a claim arising under its insurance policies, unless such claim 
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arises from willful misconduct or gross negligence of the other Party or the other Party's 
employees or contractors. 

18.3 Insurance Certificates W 

The Project Company shall cause its insurers or agents to provide Grantor with certificates of 
insurance evidencing the policies and terms specified in this Section 18 and in Appendix M 
hereto. Failure by the Project Company to obtain the insurance coverage or certificates of 
insurance required by this Section 18 or Appendix M shall not relieve the Project Conpany 
of the insurance requirements set forth herein or therein or in any way relieve or limit the 
Project Company's obligations and liabilities under any other provision of this Agreement. If 
the Project Company shall fail to procure or maintain any insurance required pursuant to this 
Section 18 or Appendix M, then Grantor shall have the right to procure such insurance at the 
Project Company's expense, provided Grantor shall have given [fhirty (3Q)]business days' 
prior written notice to the Project Company of its intention to exercise such right, unless such 
intention arises from the Project Company's non-payment of premiums for existing 
insurance, in which case Grantor shall have given at least /five (5)]business days' written 
notice of such intention. 

19. Personnel 

19.1 Employees of the Project Company 

Employees of the Project Company shall consist of Grantoremployees and the additional 
Project Company employees. All employment and labor policies of the Project Company 
shall be in accordance with applicable law in Egypt. 

19.2 Grantor Employees 

(a) Grantor Employees seconded by Grantor to the Project Company shall remain employees 
of Grantor but shall be subject to all applicable employment rules and policies of the 
Project Company in force from time to time. The compensation and other benefits 
payable to the Grantor Employees during the Project Period shall be as determined by the 
management of the Project Company from time to time;provided, however, that any 
dismissal or transfer of a Grantor Employee or any reduction in employment, security 
compensation, or benefits of Grantor Employees below levels in effect on the 
implementation date shall be made in accordance with applicable rules and policies of 
Grantor and must be approved in advance in writing by Grantor, such approval not to be 
unreasonably withheld or delayed. 

(b) Grantor may on [three (3)lmonths prior written notice to the President transfer any 
Grantor employee out of the Project Company. All such transfers shall be made in a 
manner that avoids any undue disruption in the operation of the Project Company. All 
transfers of Grantor employees will be reviewed by the Working Committee, which shall 
meet no less often than once every [three (3)lmonths for such purpose, and shall be 
coordinated with the requirements of Grantor. Notwithstanding the foregoing, if the 
President, acting reasonably, believes that any proposed transfer of Grantor Employees 
will cause undue disruption to the operations of the Project Company, the transfer shall be 
deferred pending review by the Working Committee of the proposed transfer. 
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(c) The President shall consult with the Working Committee prior to making any change in 
the organizational structure of the Project Company and shall consider the qualifications 
experience, and previous position of Grantor Employees in assigning them 
responsibilities in the Project Company. The Project Company shall not employ or 
otherwise retain the services of any of the ~ ran to r  ~ m ~ l o y e e s  for any except as 
contemplated by this Agreement, the Construction Agreement, or an Additional Works 
Agreement. 

19.3 Additional Project Company Employees 

In the event Grantor is unable to fulfil the requirement for employees in accordance with the 
criteria set by the President, subject to the terms ofthis Section 19, the Private Party may hire 
additional project company employees to work for the Project Company. Such rriditional 
Project Company employees shall be seconded by the Private Party or employed directly by 
the Project Company to work exclusively in the Project Company but shall not be employees 
of Grantor. All costs incurred by the Project Company in connection with the hiring of such 
additional employees and all remuneration and other benefits paid to them shall be borne by 
the Project Company. The President shall fix the terms of employment for all such additional 
Project Company employees, provided that no additional Project Company employees except 
for consultants and experts shall receive remuneration or benefits greater than those paid to 
Grantor employees with equivalent qualifications performing similar work under similar 
conditions. 

19.4 Egyptian Nationals 

Wherever, possible Egyptian nationals shall be employed at all levels of the Project 
Company. Any expatriate employees or consultants employed in the Project Company shall 
be replaced in accordance with applicable law with qualified Egyptian nationals as soon as 
reasonably practicable. A majority of the senior Project Company management shall be 
Egyptian nationals at all times during the project period. 

19.5 Human Resource Standards Applicable to Grantor Employees 

The provisions of Appendix N will apply to the Grantor Employees. 

19.6 Status of Project Company Employees upon Termination of Agreement 

Upon termination of this Agreement the Grantor Employees shall remain employees of 
Grantor. Unless Grantor agrees to the contrary in writing, at the end of the project period, 
Grantor shall have no obligation to continue the employment or contract of anyadditional 
Project Company employees. All costs and expenses associated with the termination of the 
employment or contracts of any additional Project Company employees which Grantor does 
not agree to assume after the end ofthe project period shall be borne by the Project Company. 

19.7 Education and Training 

(a) During the project period, the Project Company shall implement education and training 
programs designed to upgrade the skills of the Grantor Employees assigned to the Project 
Company with a view to bringing the skill levels of such employees up to the level 
required to operate and manage all aspects ofthe system to world class standards. In each 
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fiscal year during the project period, the Project Company shall devote a minimum of 
f- %] of the Project Company's revenue to such programs. 

(b) The Project Company shall prepare and send to Grantor withinlfourteen (I4)] business 
days after the end of each fiscal year of the Project Company an annual report describing 
in detail the education and training programs and such other activities as may have been 
undertaken in respect of the training of the Grantor Employees employed in the operation 
of the Project Company or in the construction work carried out pursuant to the 
Construction Agreement, the expenditures incurred in connection with such programs or 
other activities, the number, names, and categories of employees that participated in such 
programs or other activities, and the results achieved. 

(c) At the end of each fiscal year of the Project Company the Auditors shall determine the 
amount of money spent by the Project Company in the preceding year of training and 
education programs for Grantor Employees. If such actual expenditures in a given year 
are less than the commitment for that year fixed in Section 19.7(a), an amount equal to 
the difference between the amount of the commitment for that year and such actual 
expenditures, as determined by the Auditors, shall be deducted from subsequent payments 
which may be payable to the ~roje'ct Company from time to time by Grantor until the full 
amount of such shortfall has been deducted. The amount so deducted shall be used by 
Grantor to retain a third party to conduct education and training programs. 

(d) All training manuals and other materials prepared in connection with education and 
training programs conducted by the Project Company pursuant to Section 19.7(a) shall be 
provided to Grantor by the Project Company upon transfer of the systemto Grantor. 

20. Research and Development 

20.1 Objective 

The Project Company shall conduct or support research and development within Egypt in 
areas related to water treatment and distribution and with a view to improving the nation's 
water treatment and distribution system and increasing its international role in the 
development of water treatment and distribution in Egypt. In each fiscal year the Project 
Company shall devote a minimum of[-%] of its revenue to research and development 
activities in Egypt in accordance with this Section 20.1. All such research and development 
projects shall be approved by and coordinated with Grantor. 

20.2 Report 

The Project Company shall prepare and send to Grantor withinlforty-five (45)] business days 
of the end of each of its fiscal years an annual report describing in detail the research and 
development activities undertaken or supported by the Project Company and the expenditures 
incurred in that regard. 

20.3 Shortfall 

At the end of each fiscal year of the Project Company, the Auditors shall determine the 
amount of money spent by the Project Company on research and development programs in 
the preceding year. If such actual expenditures in a given year are less than the commitment 
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for that year fixed in Section 20.2, an amount equal to the difference between the amount of 
the commitment for that year and such actual expenditures, as determined by the Auditors, 
shall be deducted from subsequent payments which may be payable to the Project Company 
from time to time by Grantor until the full amount of such shortfall has been deducted. The 
amounts so deducted shall be paid to an institution selected by Grantor and to support 
research and development programs in accordance with Section 20.1. 

21. Representations and Warranties 

21.1 Representations and Warranties of the Private Party 

The Private Party hereby represents and warrants to Grantor as follows: 

(a) The Private Party is a[description of the ope of the company; eg., Iimifed Iiabili~] 
company established and operating under the laws of[nanze of the country in which the 
company is incorporated] with the legal status, power, and capacity to enter into this 
Agreement and the project documents to which it is a party and to perform its obligations 
hereunder and thereunder. 

@) This Agreement and the Project documents to which it is a Party constitute legally valid 
and binding obligations of the Private Party enforceable against the Private Party in 
accordance with their respective terms, and the person or persons signing this Agreement 
and the project documents to which it is a party on behalf of the Private P a m  are duly 
empowered to do so. 

(c) The following is a complete and accurate list of all persons having a direct or indirect 
legal or beneficial ownership interest in the Private Party and correctly states the number 
of shares held and the respective percentage share ownership:[Provide descripfion of 
share ownership]. 

21.2 Representations and Warranties of the Project Company 

The Project Company hereby represents and warrants to Grantor as follows: 

(a) The Project Company is a [description of the ope of the company; eg., limited liabil&] 
company established and operating under the laws of Egypt with the legal status, power, 
and capacity to enter into this Agreement and the project documents to \vhich it is a patty 
and to perform its obligations hereunder and thereunder. 

(b) This Agreement and the project documentsto which it is a party constitute legally valid 
and binding obligations of the Project Company enforceable against the Project Company 
in accordance with their respective terms, and the person or persons signing this 
Agreement and the project documents to which it is a party on behalf of the Project 
Company are duly empowered to do so. 

(c) The following is a complete and accurate list of all persons having a direct or indirect 
legal or beneficial ownership interest in the Project Company and correctly states the 
number of shares held and the respective percentage share ownership: [Provide 
description of share ownership]. 
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21.3 Representations and Warranties of Grantor 

Grantor hereby represents and warrants to the Private Party andthe Project Company that it 
has the requisite legal status power and capacity to enter into this Agreement and the poject L' 
documents to which it is a party and to perform its obligations hereunder and thereunder, and 
that this Agreement and the project documents to which it is a party constitute legally valid 
and binding obligations enforceable against Grantor in accordance with their respective 
terms, and the person or persons signing such agreements on behalf of Grantor are duly 
empowered to do so. 

22. Certain Obligations of Grantor 

22.1 Good Faith 

Grantor shall perform its obligations under this Agreement and the project documents to 
which it is a party promptly, diligently, in good faith, and in a cooperative spirit in 
accordance with all applicable law, and shall promptly take all action within its power to 
cause the Project Company, the Grantor Employees, and members of the Working Committee 
appointed by it to comply with and perform this Agreement and the project documents to 
which it is a party. 

22.2 Access to Information 

Grantor shall, on written request, without charge and within a reasonable time, grant the 
Project Company access to all pertinent information in its possession and relevant to the 
operation of the system or the construction of the new facilities and which is not subject to an 
obligation of confidentiality. ' w d  

22.3 Access to Facilities 

Grantor shall, without charge, provide the Project Company, its employees, and 
subcontractors access to and use of its sites, locations, facilities,and other assets as may be 
reasonably required for purposes of the operation of the system and the construction of the 
new facilities pursuant to this Agreement and the Construction Agreement. 

22.4 Cooperation 

Grantor shall not knowingly take or omit to take any action which could interfere with or 
interrupt the normal knctioning of the system in the territory except in accordance with 
applicable law or with reasonable cause relating to the safe and proper operation of the 
Egyptian water treatment and distribution network. 

22.5 Indemnity 

Grantor shall indemnify and hold harmless the Project Company or Private Party, as the case 
may be, in respect of all damages, losses, or costs incurred by the Project Company or the 
Private Party, as the case may be, as the result of any material breach by Grantor or any of its 
employees or subcontractors of any term, representation, warranty, covenant, or other 
obligation in this Agreement, any Additional Works Agreement, or any poject document to 
which it is a party. Grantor shall further indemnify and hold harmless the Project Company or 
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the Private Party, as the case may be, in respect of all damages, losses, or costs incurred by 
the Project Company or the Private Party, as the case may be, as a result of any action, suit, 
proceeding, or claim made by third parties who have suffered loss, injury, or damage as a 
result of the gross negligence or willful misconduct of Grantor in connection with the project, 
this Agreement, or any project document to which it is a party. The indemnification provided 
for in this Section 22.5 shall survive the termination of this Agreement. In no case shall the 
Project Company or the Private Party be entitled to its indirect or consequential losses or 
damages, whether or not such losses u damages are subject to this indemnity. 

23. Certain Obligations of the Private Party 

23.1 Good Faith 

The Private Party shall perform each of its obligations under this Agreement and the p j e c t  
documents to which it is aparty promptly, diligently, in good faith, and in a cooperative spirit 
in accordance with all applicable law and shall promptly take all action within its power to 
cause the Project Company, the Employees, the President, and all subcontractors engaged by 
it to comply with and perform this Agreement and theproject documents to which it is a 
party. 

23.2 Compliance with Applicable Laws and Regulations 

The Private Party shall comply with all applicable legal requirements and shall comply in all 
material respects with and shall keep in full force and effect all government authorizations 
required to be in its name for the performance of its obligations under this Agreement or any 
project document to which it is a party. 

23.3 Conduct of the Private Party 

At all times during the Project Period the Private Party shall exercise complete control over 
its personnel and subcontractors connected with the Project, including any employees 
seconded to the Project Company as Additional Project Company Employees, and shall cause 
such personnel and subcontractors to comply with all applicable Egyptian la\% regulations, 
ordinances, and all applicable policies of the Project Company, and to conform to a high 
standard of moral and ethical conduct. The Private Party shall take prompt action in 
accordance with applicable law to dismiss or discipline any of its personnel or subcontractors 
who do not conform to such standards and shall take prompt action at its own expense to 
correct any violations of such standards brought to its attention. The Private Party further 
agrees to take prompt action to cause all its personnel and subconhactors to comply with the 
terms of this Agreement and the Project documents to which it is a party in accordance with 
applicable law and with a view to ensuring the efficient and coskffective carrying out of 
construction activities and operation ofthe system and all construction activities in 
accordance with the terms of such agreements. 

23.4 Standard of Conduct 

The Private Party shall fulfil its obligations under this A,geement and the Project documents 
to which it is a party by using the highest level of knowledge, experience, and expertise in 
accordance with recognized international professional standards. The Private Party shall 
further take all such action as may reasonably be necessary to ensure that the new facilities 
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are constructed and the system operated in accordance with all applicable laws and 
international professional standards and, without limiting the generality of the foregoing, 
shall ensure that all such operations comply with applicable environmental and employee 
health and safety laws. 

23.5 Ownership of the Project Company 

During the Project Period the Private Party shall not sell, transfer, pledge, assign, nor 
otherwise encumber any of its rights in, or to all or any part of its interest in, the Project 
Company without the prior written consent of Grantor;provided, however, that the Private 
Party may mortgage, pledge, or otherwise encumber its interest in the Project Company in 
favor of a reputable third party financial institution for purposes of facilitating the financing 
of the construction pursuant to the Construction Agreement or an Additional Works 
Agreement in accordance with a technical and construction plan approved by Grantor. 

23.6 Cooperation 

The Private Party shall not knowingly take or omit to take or cause the Project Company to 
take or omit to take any action which could interfere with or interrupt the normal functioning 
of the business operations of Grantor inside or outside the Project Territory, including the 
operation of other water treatment plants and systems. The Private Party shall immediately 
notify or cause the Project Company to notify Grantor of any fact or circumstance which 
comes to its attention and which could cause such interrupion or interference. 

23.7 Indemnity 

The Private Party shall indemnify and hold harmless Grantor in respect of all damages, 
losses, or costs incurred by Grantor as a result of any material breach by the Private Party or 
the Project Company or any of their respective employees or subcontractors of any term, 
representation, warranty, covenant, or other obligation in this Agreement, any Additional 
Works Agreement, or any Project Document to which it is a party. The Private Party shall 
further indemnify and hold harmless Grantor in respect of all damages, losses, or costs 
incurred by Grantor as a result of any action, suit, proceeding, or claim made by third parties, 
including subcontractors and suppliers of the Private Party or the Project Company and 
members of the public, who have suffered loss, injury, or damage as a result of the 
negligence or willful misconduct of the Private Party or the Project Company in connection 
with the construction, operation, maintenance, repair, or upgrading of the system or otherwise 
in any manner relating to the project, this Agreement, or any project document to which it is a 
party. The indemnification provided for in this Section 23.7 shall survive the termination of 
this Agreement. In no case shall Grantor be entitled to its indirect or consequential losses or 
damages, whether or not such losses or damages are subject to this indemnity. 

24. Certain Obligations of the Project Company 

24.1 Good Faith 

The Project Company shall perform each of its obligations under this Agreement and the 
Project documents to which it is a party promptly, diligently, in good faith, and in a 
cooperative spirit in accordance with all applicable laws and shall promptly take all action 
within its power to cause the Project Company employees, the President, and all 
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subcontractors engaged by it and the members of the Committee appointed by it to comply 
with and perform this Agreement and the project documents to which it is a party. 

24.2 Compliance with Applicable Laws and Regulations 

The Project Company shall comply with all applicable legal requirements and shall comply in 
all material respects with and shall keep in full force and effect allgovernment authorizations 
required to be in its name for the performance of its obligations under this A,geement or an? 
project document to which it is a party. 

24.3 Conduct of the Project Company 

At all times during the project period the Project Company shall exercise complete control 
over its personnel and subcontractors and shall cause such personnel and subcontractors to 
comply with all applicable Egyptian laws, regulations, ordinances, and all applicable policies 
of the Project Company and to conform to a high standard of moral and ethical conduct. The 
Project Company shall take prompt action in accordance with applicable law to dismiss or 
discipline any of its personnel or subcontractors who do not conform to such standards and 
shall take prompt action at its own expense to correct any violations of such standards 
brought to its attention. The Project Company further agrees to take prompt action to cause 
all its personnel and subcontractors to comply with the terms of this Agreement and the 
project documents to which it is a party in accordance with applicable law and with a view to 
ensuring the efficient and cost-effective carrying out of all construction activities and 
operation of the system and all construction activities in accordance with the terms of such 
agreements. 

24.4 Standard of Conduct 

The Project Company shall fulfill its obligations under this Agreement and the project 
documents to which it is a Party by using the highest level of knowledge, experience, and 
expertise in accordance with recognized international professional standards. The Project 
Company shall further take all such action asmay reasonably by necessary to ensure that the 
new facilities are constructed and the system operated in accordance with all applicable laws 
and international professional standards and without limiting the generality of the foregoing, 
shall ensure that all such operations comply with applicable environmental and employee 
health and safety laws. 

24.5 Financing of the Project Company 

At all times during the project period the Project Company shall maintain a debt to equity 
ratio such that the equity portion of its total financing is at no time less t h a n l p e r c e ~ ~ t ] .  

24.6 Ownership of the Project Company 

(a) The Project Company shall not make or permit any change in its ownership during the 
Project Period without the prior wrinen consent of Grantor. The Projxt Company will 
promptly notify Grantor of any actual or proposed change in its ownership structure of 
which it becomes aware. Notwithstanding the foregoing, all but not less than all of the 
shares in the Project Company may be pledged to a reputable finmcial institution in 
connection with the financing of the construction of the new facilities;provided, ho~rve~:er, 
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that the identity of such financial institution and the form and content of such pledge shall 
be subject to the prior written approval of Grantor. Any such pledge shall require that if 
the financial institution to which the shares were pledged enforces its rights under the 
pledge, it shall be obligated to enswe withinrsix (6)J months from the date it takes action u 
to enforce its rights pursuant to the pledge that a public water treatment plant operator 
satisfactory to Grantor is substituted for the current shareholders as the owner of not less 
than [ ~ e r c e n q  of the shares of the Project Company. 

(b) Should a financial institution in fact enforce its rights pursuant to such a pledge and fail to 
substitute an acceptable public water treatment plant operator in accordance with the 
terms of the pledge within the [six (6)Jmonths period referred to above, Grantor shall 
have the option at any time thereafter to purchase the system from the Project Company. 

24.7 Limitation on Encumbrances 

During the Project Period the Project Company shall take all such action as may be necessary 
to protect and safeguard its right, title, and interest in the systemand shall not sell, transfer, 
pledge, assign, or otherwise encumber any of its rights in or to all or any part ofthe system 
without the prior written consent of Grantor;provided, however, that the Project Company 
may mortgage, pledge, or otherwise encumber its interest inthe system in favor of a 
reputable third party financial institution for purposes of facilitating the financing of the 
construction pursuant to the Construction Agreement in accordance with a technical and 
construction plan approved by Grantor and which provides that such financial institution 
agrees to subordinate its interest inthe system to the rights of Grantor to acquire the system 
free and clear of any encumbrances in accordance with Section 25.5. 

24.8 Integrated Facilities 

The Project Company shall construct thenew facilities and shall exercise its responsibilities 
in the operation ofthe system so that the existing facilities and the new facilities will operate 
in an efficient, cost-effective, and integrated manner in accordance with the standards and 
specifications established under this Agreement, the Construction Agreement, or any 
Additional Works Agreement. 

24.9 Conduct of Tests 

The Project Company shall ensure that the interconnection tests and the initial performance 
test in respect of the system are completed successfully within theconstruction period and 
that any further interconnection tests conducted pursuant to this Agreement, the Construction 
Agreement, or any Additional Works Agreement are successfully completed within the 
applicable time periods. The Project Company shall further diligently work at its own 
expense to remedy any deficiencies noted in the testing process and set out on a punch list 
created at the time of testing. 

24.10 Cooperation 

The Project Company shall not knowingly take or omit to take any action which could 
interfere with or interrupt the normal functioning of the business operations of Grantor inside 
or outside the territory, including the operation of other water treatment plants and systems. 
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The Project Company shall immediately notify Grantor of any fact or circumstance which 
comes to its attention and which could cause such interruption or interference. 

24.11 Egyptian Participation 

The Project Company shall and shall cause each of its contractors and subcontractors to: 

(a) To the maximum extent permitted by the financing agreements and other documents as 
may be executed by the Project Company and its lenders, give preference to the use of 
construction equipment and other equipment, materials, and products produced and 
manufactured in Egypt. 

(b) To the maximum extent permitted by the financing agreements and other documents as 
may be executed by the Proiect Company and its lenders, give preference to the use in the 
performance of its bbligatiok under the bbligations under-keiroject documents to 
Egyptian labor for (both skilled and unskilled); Egyptian supervisory, professional, other 
personnel; Egyptian services; and Egyptian contractors. 

(c) Use in respect of any insurance policies obtained in connection with the Project Egyptian 
insurance companies brokers and agents 

(d) Use Egyptian importers, agents, and freight forwardeq provided, however, that, in the 
case of (a) and (b), that such equipment, materials, products, personnel, service providers, 
and contractors are at least as reasonably appropriate to the Project Company as others 
available, taking into account price, quality, reliability, and schedule. 

24.12 Other Business 

Except as otherwise permitted hereunder, the Project Company shall not (3 engage in any 
business activity other than as reasonably required to perform its obligations and enjoy its 
rights under the project documents, (ii) enter into any agreement of merger, consolidation, or 
amalgamation with any entity, or (iii) except as may otherwise be required by a lender for the 
purpose of enforcing a financing agreement or other document as may be executed by the 
Project Company and its lenders, dispose of all or substantially all of its assets. 

24.13 Indemnity 

The Project Company shall indemnify and hold harmless Grantor in respect of all damages, 
losses, or costs incurred by Grantor as a result of any material breach by the Project Company 
or the Private Party or any of their respective employees or subcontractors of any term, 
representation, warranty, covenant, or other obligation in thisagreement, any additional 
works agreement, or any project document to which it is a party. The Project Company shall 
further indemnify and hold harmless Grantor in respect of all damages, losses, orcosts 
incurred by Grantor as a result of any action, suit, proceeding, or claim made by third parties, 
including subcontractors and suppliers of the Private Party or the Project Company and 
members of the public, who have suffered loss, injury, or damage a; a result ofthe 
negligence or willful misconduct of the Private Party or the Project Company in connection 
with the construction, operation, maintenance, repair, or upgrading ofthe system or othenvise 
in any manner relating to the project, this agreement, or any project document to which it is a 
party. The indemnification provided for in this Section 24.13 shall survive the termination of 
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this agreement. In no case shall Grantor be entitled to its indirect or consequential losses or 
damages, whether or not such losses or damages are subject to this indemnity. 

24.14 Taxes L d  

Except for those taxes which are being contested in good faith, the Project Company shall 
promptly pay when due all taxes accruing from time to time following theimplementation 
date to any government authority in Egypt in respect of the Project. 

25. Events of Default and Termination 

[The events of defaults are another fundamental element of risk allocation. Again, the 
following list is included only as an illustration of the type of events that may be included] 

25.1 Event of Default by the Private Party or the Project Company 

This Agreement may be terminated by Grantor in accordance with Section 25.3 upon the 
occurrence of any one of the following events: 

(a) Misrepresentation of a material fact or illegal conduct by the Private Party or the Project 
Company in connection with the bidding or negotiation process leading to the execution 
of this agreement, including without limitation of the generality of the foregoing, any 
communications with other actual or prospective bidders relating to bid-rigging or any 
agreement with other actual or prospective bidders with respect to any material aspect of 
a proposal. 

(b) The Private Party or the Project Company ceasing to cany on business in the ordnary 
course or becoming insolvent, bankrupt, or otherwise unable to pay its liabilities as they 

L.* 
fail due or the taking of any action by the Private Party or the Project Company in respect 
of a voluntary liquidation or winding up of its business 

(c) Failure of the Project Company to begin actual physical construction of thenew facilities 
on a substantial scale within [nine (9)lmonths of the signing of thisagreement. 

(d) Substantial interruption or stoppage of the construction of the new facilities at any time 
during the construction period for a total offtwenty (20)lcalendar days out of any period 
of [thirty (30) consecutive calendar days]. 

(e) Failure of the Project Company to meet the construction timetable established pursuant to 
the Construction Agreement for [sir (6) consecutive months]. 

(0 Failure of the Project Company to complete construction and successfully pass inter- 
connection tests in respect of the new facilities prior to the end of theconstruction pcriod. 

(g) Failure of the integrated system comprised of the distribution performance test prior to 
the end of the construction period. 

(h) The occurrence of any other material breach by the Private Party or the Project Company 
of any of its respective obligations under thisagreement or the project documents to 
which it is a party, including the failure ofthe Private Party to make or cause the Project 

Lwp' 

1-44 MODEL CONTRACTS 



LEGAL INSTITUTIOW AN0 REGWTOXY REFORM If 

Company to make payment to Grantor of any amounts when due, provided, holvever, that 
the occurrence of any such event will not entitle Grantor to terminate this a=eement to 
the extent it constitutes an event of Force Mujeure or to the extent to occurrence of such 
event can be clearly demonstrated by the Private Party or the Project Company as the w e  
may be, to have been caused by (i) the failure of Grantor to take action as required by 
terms ofthis agreement, a Project Document to which it is a party, or any applicable law3 
or (ii) acts or omissionsof an Egyptian Government Authority, to the extent such acts or 
omissions relate to the construction of the new faalities or the operation of the system 

25.2 Event of Default by Grantor 

This agreement may be terminated by the Private Party and the Project Company in 
accordance with Section 25.3 upon the occurrence of a material breach by Grantor of any of 
its obligations under this agreement or the Construction Agreemencprovided, however, that 
the occurrence of any such event will not entitle the Private Party and the Project Company to 
terminate this agreement to the extent it constitutes an event of Force Majeure or to the 
extent the occurrence of such event can be clearly demonstrated by Grantor to have been 
caused by the failure of either the Private Party or the Project Company to take or refrain 
ffom taking action as required by the terms of this agreement orany project document to 
which the Private Party or the Project Company, as the case may be, is a party, or any 
applicable law. 

25.3 Termination on Default 

If Grantor, the Private Party, or the Project Company (hereinafter in this Section 25.3 referred 
to as the "Aggrieved Party") becomes entitled to terminate this agreement in accordance with 

w Section 25.1 or Section 25.2, it may give written notice of termination to the other Parties 
stating the termination to the other Parties and the nature and extentof the default committed 
by another Party (hereinafter in this Section 25.3 referred to as the "Defaulting Party"), and, 
if such notice is given and the default is not remedied to the reasonable satisfaction ofthe 
Aggrieved Party within [ninety (90)Ibusiness days of the date of such notice, thisagreement 
may be terminated effective at the end of the said [90-day] period by notice to the Defaulting 
Party. This agreement shall terminate on the date such notice is given and all of the right, 
title, and interest of the Project Company and the Private Party in and tothe system (in this 
Section 25.3 referred to as the "Transferred Assets") shall be sold, transferred, and assigned 
to Grantor effective on the last day of such[90-day] period without further action by any 
Party upon payment by Grantor to the Private Party or the Project Company by certified 
cheque, bank draft, or wire transfer of immediately available hnds (i) in the event Grantor is 
the Aggrieved Party, of an amount equal t o r i d  amount or describe formula, which my 
be based on the book value or fair market value of tlre assets of the Project Conrpanj,] or 
(ii) in the event that the Private Party or the Project Company is the Aggrieved Party, of an 
amount equal to fj?ired amount or describe formula, which may be based on the book value 
or fair market value of the assets of the Project Company]. Termination of thisa,mment in 
accordance with this Section 25.3 shall be without prejudice to any other rights the Aggrieved 
Party may have pursuant to law, contract, or equity. Following termination of this agreement 
pursuant to this Section 25.3, none of the Parties hereto shall have any fkrther rights or 
obligations to any other Party hereunder or under the Construction Agreement or in respect of 
the system except as expressly provided herein. 
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25.4 Termination and Transfer upon Conclusion of Project Period 

Unless earlier terminated in accordance with Section 25.1 or Section 25.2 or otherwise in 
accordance with law, this Agreement and the Construction Agreement shall terminate on the L d  

last day of the project period at which time all right, title, and interest of the Project Company 
and the Private Party in the system shall be transferred to Grantor without requiring any 
further action by any party, upon payment by Grantor to the Project Company of one hundred 
Egyptian pounds (LE 100.00). 

25.5 Representations and Warranties upon Transfer 

The Project Company and the Private Party shall at the time of transfer of the systemto 
Grantor in accordance with this Section 25 be deemed to jointly and severally represent and 
warrant to Grantor that: 

a. The system is being transferred to Grantor free and clear of any liens, charges, 
encumbrances, or any other rights of others 

b. The assets comprising the system are in good working order, reasonable wear and tear 
and equipment in the course of routine maintenance excepted. 

c. The system has been operated in all material respects only in the ordinary course of its 
business. 

d. The system has been operated so as to meet theperformance targets during the previous 
year. 

The representations and warranties of the Project Company and the Private Party made 
w 

pursuant to this Section 25.5 shall survive the termination of this Agreement and shall remain 
enforceable against the Project Company and the Private Party notwithstanding such 
termination, and this Agreement shall remain in force for such purpose. 

25.6 Effect of Termination 

Upon termination of this Agreement and the Construction Agreement and the transfer of the 
system to Grantor in accordance with this Section 25, Grantor will assume &om the Project 
Company full responsibility for the operation ofthe system. In such event the Working 
Committee shall be disbanded and the Project Company and the Private Party shall have no 
further right or interest in or to the system The Private Party andlor the Project Company 
shall pay all transfer taxes, duties, including import duties, and other similar charges payable 
in connection with such transfer transaction. 
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25.7 Waiver of [any spectjicprovisions of Egyptian law governing termination of 
companies that might conflict with the provisions of this Agreement] 

w 25.8 Licenses and Warranties 

Any licenses for the use of intellectual property rights, product or equipment warranties or 
other rights or contracts in the name of the Project Company or the Private Party, if any, 
relating to the system shall be assigned or otherwise transferred at the expense of the h j e c t  
Company or the Private Party to Grantor on the date of transfer ofthe system to Grantor 
pursuant to this Section 25. 

25.9 Inspection, Testing, and Certification 

Prior to the transfer of the system to Grantor pursuant to this Section 25, Grantor shall have 
the right to inspect and test the system to ensure that the system is fully functional and in 
good operating condition and to verify that the representations and warranties in Section 25.5 
are true and accurate at the time of transfer. The Project Company or the Private Party will, at 
its own expense, replace and correct any [Defects or Deficiencies (as defmed in the 
Construction Agreemenu noted in such inspection and testing, to the reasonable satisfaction 
of Grantor. ~hebb l i~a t ion  of the Project Company and the Private Party to correct such 
[Defece and Deficienciesj shall survive the termination of this Agreement and remain 
enforceable against the Project Company and the Private Party jointly and severally 
notwithstanding such termination, and this Agreement shall remain in force for such purpose. 
The exercise or failure to exercise the right of inspection and testing under this Section 25.9 
shall not limit or mitigate the liability of the Project Company or the Private Party under the 
representations and warranties contained in Section 25.5. 

V 
26. Dispute Resolution 

26.1 Cooperative Negotiation 

The Parties hereto shall use their best efforts and shall cooperate and negotiate in good faith 
to resolve any and all disputes, which may arise between them relating to this Agreement, the 
Construction Agreement, or the Project (hereinafter in this Section 26.1 referred to as a 
"Dispute"). All such disputes shall be referred initially to the Working Committee for 
resolution. For a period of[two (2)Imonths from the date of such referral no Party shall take 
any further action in respect of a dispute that has been referred to theworking Committee in 
accordance with this Section 26.1. The Working Committee shall use its best efforts to 
resolve a dispute brought to it, and the members of the Working Committee in good faith and 
in cooperative spirit that benefits both parties shall use their best efforts so that any dispute 
can be resolved at the Working Committee level. 

26.2 Arbitration 

(a) The Parties hereto hereby consent and agree that any dispute not settled by amicable 
agreement in accordance with Section 26.1 shall be finally settled by arbitration under the 
rules of procedure of [e.g., The E a ~ t i a n  Centre for Internatwrral Arbitration] Such 
arbitration shall be conducted in [Cairo, Egypt]. In the event of a conflict between the 
rules of procedure and the terms of this Agreement, the terms of this A-geement shall 
govern. 
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(b) Arbitration shall be conducted in English before a panel of three (3) arbitrators. If the 
dispute involves two (2) Parties, each Party to the dispute shall select one arbitrator 
within fourteen (14) business days after either Party shall give the other notice of 

L.' 

commencement of arbitration proceedings and, within such fourteen (14) lxlsiness day 
period, each Party shall notify the other Party in writing of theidentity of the arbitrator so 
selected. Should either Party not appoint its arbitrator in this period, the other Party may 
so notify the Chairman of the Arbitration Panel and request that iB' Chairman appoint 
such arbitrator. If the dispute involves three (3) or four (4) Parties, the Parties shall jointly 
appoint two (2) arbitrators within the fourteen (14) business-day period referred to above. 
Failing such joint appointment within such fourteen (14) businessday period, any party 
may so notify the Chairman ofthe Arbitration Panel and request that the Chairman 
appoint such arbitrators. The arbitrators as herein above selected shall select the third 
arbitrator who will act as president of the arbitral panel. If the arbitrators do not agree on 
the selection of a president of the arbitral panel within fourteen (14)business days from 
the date of appointment of the second of the two (2) arbitrators, then, upon written request 
of any Party, the president of the arbitral panel shall be selected by the Chairman of 
Arbitration Panel. 

(c) The award rendered shall apportion the costs of the arbitration. The arbitrators need not 
be bound by strict rules of law where they consider the application thereof to particular 
matters to be inconsistent with the spirit of this Agreement and the underlying intent of 
the Parties, and as to such matters their conclusions shall reflect theirjudgment ofthe 
correct interpretation of all relevant terms hereof and the correct and just enforcement of 
this Agreement in accordance with such terms. 

26.3 Award to Be Final and Conclusive 

The award rendered in any arbitration commenced hereunder shall be final and conclusive 
and judgment thereon may be entered in any court having jurisdiction for its enforcement. 
The Parties agree that no Party shall appeal to any court from the decision of the arbitral 
panel. In addition, each Party agrees that no Party shall have any right to commence or 
maintain any suit or legal proceeding concerning a dispute hereunder until the dispute has 
been determined in accordance with the arbitration procedure provided for herein and then 
only for enforcement of the award rendered in such arbitration. 

26.4 Good Faith 

Each Party agrees to participate in negotiation or arbitration pursuant to this Section 26 in 
good faith and in a cooperative manner with a view to resolving any and all disputes on an 
equitable and expedited basis and, without limiting the generality of the foregoing, agrees to 
make available in such process all documents, data, and members of its personnel, including 
its senior management and officers, to the extent reasonably necessary in the circumstances. 

26.5 Costs 

Subject of to the award of the arbitral tribunal, each Party shall be responsible for its own 
costs and expenses incurred in connection with any disputeresolution process hereunder and 
the costs and expenses of the arbitrators and the forum shall be borne equally by the Parties. 
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27. Force Majeure 

The obligations of any Party hereunder, except for any obligation to make payments of 
money when due, shall be suspended to the extent and for the period that performance is 
prevented by labor disputes; acts of God; laws, regulations, or governmental entities; 
judgments or orders of any courts; acts ofwar or conditions arising out of or attrbutable to 
war, whether declared or undeclared; riots; terrorism or other criminal activity; insurrections 
or rebellions; fire; explosions; earthquake; storm, flood, volcanic eruption, drought, or other 
severe and unusual adverse weather conditions; accidents; or any other cause similar to the 
foregoing that is not within the reasonable control of such Party. 

Notwithstanding the foregoing, it is understood and agreed that no Party hereto may claim the 
benefit of this Section 27 to the extent the event ofForce Majeure occurs as a result of the 
action or inaction of its affiliates or other persons under its control. Any Party affected by a 
Force Majeure circumstance shall immediately, but in any event not later than ten (10) 
business days, notify in writing the other Parties of the suspension of performance, the 
reasons therefore, and the expected duration thereof and shall use the best efforts with the 
cooperation of the other Parties to resume performance as soon as reasonably possible. If one 
(I) or more events ofForce Majeure prevent successful completion of the initial performance 
test, the Project Company and the Private Party shall as soon as reasonably possible thereafter 
complete construction of the new facilities 

28. Assignment and Delegation 

The rights and obligations arising under this Agreement may not be assigned or delegated by 
any Party to any person without the prior written consent of the other Parties;provided, 
however, that Grantor may at any time transfer its rights under this A,mment to any 
government authority in Egypt. Any assignee will be required to agree in writing to be bound 
by the provisions of this Agreement in its entirety. 

29. General 

29.1 Notices 

Any demand, notice, or other communication to be made or given hereundershall be in 
writing and made by facsimile transmission with confirmation by first class mail, courier, or 
by personal delivery addressed to the respective Party as follows: 

To Grantor: 
[Address to which notices may be sent] 

Attention: [Name andlor iiile of appropriate person who should 
receive notices] 
Facsimile: [Facsimile number to wlrich notices may be sent] 

To the Project Company: 
[Address 20 which notices may be sent] 

Attention: [Name and/or title of appropriate person who should 
receive notices] 
Facsimile: [Facsimile number to which notices may be senq 
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To the Private Party: 
[Address to which notices may be sent] 

Attention: [Name and/or title of appropriate person who should 
receive notices] 
Facsimile: [Facsimile number to which notices may be sent] 

or to such other address, person, or telecopy or facsimile number as any Party may from time 
to time notify to the others in accordance with this Section 29.1. Any demand, notice, or other 
communication made or given pursuant hereto shall be conclusively deemed to have been 
made or given on the day of actual delivery thereof if delivered during the normal business 
hours of the recipient and, if delivered outside such hours, on the day on which such normal 
business hours next occur. 

29.2 Governing Law 

This Agreement shall he governed by and construed and interpreted in accordance with the 
laws of the Arab Republic of Egypt and shall for all purposes be conclusively deemed to be 
an Egyptian contract. 

29.3 Interpretation 

Each of the Parties hereto expressly acknowledges its intention that this Agreement be 
construed, interpreted, and enforced in accordance with the true spirit, intent, meaning, and 
purpose hereof and in light of the circumstances in which it w s  made. In the event of any 
contradiction or discrepancy between the terms of this Agreement and anyproject document, 
the terms of this Agreement shall govern and prevail. 

29.4 Confidentiality 

Except to the extent required by applicable law, no Party to this Agreement may 
communicate or use any confidential information ("Confidential Information") or permit the 
communication or use of Confidential Information to or by any person other than its own 
shareholders, lenders, professional advisers, management personnel, employees, and 
subcontractors who need to know or use such information for purposes related to the poject. 
For purposes of this Section 29.4, Confidential Information shall include all technical and 
commercial information, in whatever form, having technical or commercial value which is 
obtained by a Party hereto as a result of or in connection with the system and which is not in 
the public domain. All information marked "Confidential," or with words of similar import 
by a Party, shall be treated for all purposes by the Parties as Confidential Information under 
this Section 29.4 unless and until it is clearly demonstrated by a Party that such information is 
not Confidential Information as herein defined. The provisions of this Section 29.4 shall 
survive the termination of this Agreement. 

29.5 Changes in Legislation 

Except as may be expressly provided for or contemplated herein, if after the signing of this 
Agreement any enactment of or amendment to any statute, ordinance, decree, or other law or 
regulation in Egypt materially adversely affects the rights or the reasonable economic 
expectations of any of the Parties hereto under this Agreement, the Parties hereto agree to 
enter into negotiations in good faith with a view to making such amendmentsto this 
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Agreement or the Project documents as may be necessary to minimize or eliminate to the 
extent reasonably possible in the circumstances such adverse effects and so as to give effect - 
to the original intentions of the Parties hereto. 

[Provisions relating to "cltange in law risk," such as titis Section 29.5, should be evaluated 
aspart of the overall allocation of risk and responsibility.] 

29.6 Entire Agreement 

This Agreement and the project documents constitute the entire agreement behveen the 
Parties and cancel and supersede any prior understandings and agreements behveen the 
Parties with respect thereto. There are no representations, warranties, terms, conditions, 
undertakings, or collateral agreements expressed, implied, or statutory between the Parties 
other than as expressly set forth in this Agreement and the project documents 

29.7 Severability 

If any provision of this Agreement is determined to be invalid or unenforceable in whole or in 
part, such invalidity or unenforceability shall attach only to such provision or part thereof and 
the remaining part of such provision and all other provisions hereof shall continue in full 
force and effect. 

29.8 No Waiver 

Failure on the part of a Party hereto to exercise any right under this Agreement or faiure on 
the part of a Party to insist that another Party adhere to the strict terms ofthis A,gcement \\ill 

hid not constitute a repudiation of the terms of this Agreement and will not be considered a 
waiver by such Party of its right to demand at a later date strict adherence to the terms of this 
Agreement. 

29.9 Language 

This Agreement is concluded in [both Arabic and EngIisItj [In the event of any 
inconsistency or contradiction between the Arabic and English tats ,  the EngIisIt t e e  sitall 
govern andprevaiLj 

29.10 Date for Performance 

If the date for performance of any obligation or payment of any amount pursuant to this 
Agreement falls on a day which is not a business &y, performance of such obligation or 
payment of such amount shall be made or due, as the case may be, on the follo\vingbusiness 
day. 

29.11 Further Assurances 

Each ofthe Parties hereto shall from time to time execute and deliver all such further 
documents, instruments, and further assurances, and do or refkin from doing all such further 
acts and things as the other party may from time to time reasonably require to effectively 
carry out or better evidence or perfect the true spirit, intent, meaning, and purpose of this 
Agreement. 

w 
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29.12 Benefits of Agreement 

This Agreement shall inure to the benefit of, and be binding upon, the Parties hereto and their 
w 

respective successors and permitted assigns. 

29.13 Taxes 

All taxes and other duties in connection with the implementation of the Agreement and the 
Construction Agreements shall be the responsibility of each Party in accordance with 
prevailing laws and regulations. 

29.14 Amendments 

No modifications or restatement of, or amendment or supplement to, this Agreement shall be 
valid or binding unless set forth in writing and duly executed by all the Parties hereto. 

IN WITNESS WHEREOF the Parties have signed this Agreement under the hand of their 
duly authorized representatives: 

[Grantor] [Private P a w  
By: By: 
Name: Name: 
Title: Title: 

[Project Company] 
By: 
Name: 
Title: 
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Performance-Based Management Contract 

Important Note on Model Performance-Based Management Contract 

The Model Performance-Based Management Contract for Water Supply and Wastewater Services in Egypt 
('Contractq incorporates international standards and best practices. To some extent, certain provisions of 
the Contract differ fmrn Egyptian law andpractice. 73:s Note idenfies thase differences. 

Users of the Contract are advised to amend or delete provisions that differ from Egyptian law and to 
substitute provisions that are consistent therewith. 

General Comment 
Tendering and tendering procedure: Tendering and tendering procedures for management contracts and 
other types of major contracts are govemed by Law 8911998 (Tenders Law) and its regulations, which are 
found in Ministerial Decree 136711998 (Exewtive Statutes). 

Specific Comments . Nafure of the Model Contract contained in the Bid Documents: The Model Contrad may be used in 
cases in which eiiher an official GOE Tendering Agency or a Project Company contracts with a private 
Operator. When an official Tendering Agency is involved. to the extent that the contract is commeraal in 
nature, it is a commercial contract govemed by the Civil Code. To the extent that it grants or delegates 
sovereign or public-interest powers to the private-sector Operator, it is an administrative contract 
governed by general administrative law. Furthermore, where a Tendering Agency is involved, care must 
be taken that nothing in the Agency's establishing legislation restricts or prohibits it from entering into 
management contracts and that a duly authorized representative of the Agency is designated and 
authorized to contractually bind it. . Model Contract Clause 2.1 i. 1 7ermination?Artides 75 and 84 of the Tenders Regulations provide that 
the Emolover mav terminate the contract for breach of anv conditions of contract. follovim a ffteen (151 
daic$e beri~d,~subject to notice by registered post with acknowledgement of receipt In add&& 
Article 24 of the Tenders Law provides that a contract awarded pursuant to the Tenders Law may be 
canceled for fraud or corruption or where the contractor becomes bankrupt or insolvent. 

Model Contract Clause 2.11.3 %essation of rights and obligation': Arlide 14 of the Tenders Regulations 
provides that in addition to the ceding of other rights, the Employer is enwed to the forfeiture of the 
Operator's performance bond. . Model Contract Clause 4.4 and Appendix E Working hours, etc.': To the extent that the stipulated 
working conditions meet or exceed those provided in the Labor Law, the Parlies will be complying with 
Eovotian law. Althouah service and emDlovment contracts can sfi~ulate foreian law as governing. the - z , r ~ ~  - ~ ~ 

protective provisions b the Labor Law are manen of publtc order and cannot be reslrided by contract. 
Appendix E should note that working conditions shall meet the minimum requirements of the Labor Law. 

Model Contract Clause 9 'Sefflernents of Disputesp: If the Project Company or Tendering Agency is a 
public-sector entity according to Egyptian law, controvenies related to agreements between such entity 
and the private-sector Operator are to be litigated before special administrative courts, sud, as those 
established under Artide 172 of the ConstiMion, under wnirol of the Council of State. However. ii must 
be mentioned that the 1994 Arbitration Law, modeled on the UNClTRAL (UN Commission on 
International Trade Law), model arbitration procedures, permits arbiit ion behveen the GOE and 
private parties where the concerned Minister has agreed to such arbiition. . Section V, 2 'Bid Security Form: In addition to the event described in the Form, Ariide 30 of the 
Tenders Law and Article 60 of the Tenders Regulations provide that the bid bond will not be refunded if 
the tender is canceled as a result of the nonconformity of the tenders submitted or if the tenderer 
[Bidder] withdraws its bid before the date set for opening technical bids. 
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A. Model Performance-Based Management Contract 

Al .  Model Cover page 

Performance-Based Management Contract for Water Supply and 
Wastewater Services in Egypt 

between 

UtilityCo 
[The Tendering Agency] 

and 

(The Operator] 

Date 

A2. Model Table of Contents 

Performance-Based Management Contract 

1. General Conditions 

1 .I Definitions 
1.2 Relation Between the Parties 
1.3 Law Governing Contract 
1.4 Language 
1.5 Headings 
1.6 Notices 
1.7 Location 
1.8 Authoritv of Member in Charae 
1.9 ~uthoriied Representatives - 
1 . I0  Taxes and Duties 

2. Commencement, Completion, Modification, Renewal, and Termination of Contract 

2.1 Effectiveness of Contract 
2.2 Termination of Contract for Failure to Become Effective 
2.3 Commencement of Services 
2.4 Expiration of Contract 
2.5 Entire Agreement 
2.6 Modification 
2.7 Renewal 
2.8 Rightto Bid on Subsequent Arrangements 
2.9 Force Majeure 
2.10 Suspension 
2.1 1 Termination 

3. Obligations of the Operator 

3.1 General 
3.2 Conflict of Interests 
3.3 Contident~ality 
3.4 Liability of the Operator 
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3.5 Insurance to Be Taken by the Operator 
3.6 Accounting. Inspection, and Audiing 
3.7 Operator's Adions Requiring Employer's Approval 
3.8 Reporting Obligations 
3.9 Documents Prepared by the Operator to be the Property of the Employer 
3.10 Equipment and Materials Furnished by the Employer 

4. Operator's Personnel 

4.1 General 
4.2 Description of Personnel 
4.3 Approval of Personnel 
4.4 Working Hours. Overtime, Leave, et cetefa 
4.5 Removal andlor Replacement of Personnel 
4.6 Resident Project Manager 

5. Obligations of the Employer 

5.1 Delegation of Day-to-day Management 
5.2 Assistance and Exemptions 
5.3 Access to Land and Information 
5.4 Change in the Applicable Law 
5.5 Services, Facilities, and Property of the Employer 
5.6 Payment 
5.7 Counterpart Personnel 

6. Payments to the Operator 

6.1 Cost Estimates. Ceiling Amount 
6.2 Currency of Payment 
6.3 Payments 
6.4 Valuation of Currencies 
6.5 Mode of Billing and Payment 

7. Control 

7.1 Independent Technical and Financial Auditors 

8. Fairness and Good Faith 

8.1 Good Faith 
8.2 Operation of the Contract 

9. Settlement of Disputes 

9.1 Amicable Settlement 
9.2 Right to Arbitration 
9.3 Selection of Arbitrators 
9.4 Rules of Procedure ~ 

9.5 Substtute Arbitrators 
9.6 Nationalitv and Qualifications of Arbitrators 

Appendices to Contract 

A. Description of Services 
B. Reporting Requirements 
C. Key Personnel and Subconiractors 
D. Hours of Work for Key Personnel 
E. Duties of the Employer 
F. Cost Estimates in Foreign Currency 
G. Incentive Payments 
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H. Form of Bank Guarantee for Advance Payments 
I. Guarantee 
J. Procurement Procedures 
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A3. Model Performance-Based Management Contract 

Performance-Based Management Contract 

THIS COhTRACT (hereinafter, together with all Appendices attached hereto and 
forming an integral part hereof, called the "Contract") is made the day of the 
month of /month/, 2002, between, on the one hand, UtilitvCo (hereinafter called the - - 
"Employer") and, on the other hand, - (hereinafter called the 
"Operator"). The Employer has designated its Board of Directors to administer this 
contract on its behalf. The Operator shall fully cooperate with the Employer and the 
Board. 

WHEREAS: 

(a) The Employer has requested the Operator to provide certain services as defined in this 
Contract. 

(b) The Operator, having represented to the Employer that it has the required professional 
skills, personnel, and technical resources, has agreed to provide the senices on the 
terms and conditions set forth in this Contract 

(c) The Employer has received a credit from the [name of Donor] (hereinafter called 
 donor^) toward the cost of services and intends to apply a portion of the proceeds 
of this credit to eligible payments under this Contract, it being understood (i) that 
payments by [Donor] will be made only at the request of the Employer and upon 
approval by punor], (ii) that such payments will be subject, in all respects, to the 
terms and conditions of the agreement providing for the credit, and (iii) that no part). 
other than the Employer shall derive any rights from the agreement providing for the 
credit or have any claim to the credit proceeds. 

(d) The Operator's parent has guaranteed this Contract as provided for in Appendix J. 

NOW, THEREFORE, the parties hereto hereby agree as follows: 

1. General Conditions 

1.1 Definitions 

Unless the context otherwise requires, the following terms whenever used in this Contract 
have the following meanings: 

(a) "Applicable Law" means the laws and any other instruments having the force of la\-+ 
in Egypt, as they may be issued and in force from time to time. 

(b) "Board" or "Board of Directors" means the Board of Directors of UtilityCo. 

(c) "Contract" means this contract between the Employer and the Operator. 
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(d) "Effective Date" means the date on which this Contract comes into force and effect 
pursuant to Clause 2.1 hereof; 

(e) "Employer" means UtilityCo. 

(f) "Foreign currency" means any currency other than the currency that constitutes legal 
tender in Egypt. 

(g) "Egypt" means the Arab Republic of Egypt. 

(h) "Local currency" means a currency that constitutes legal tender in Egypt. 

(i) "Member" in case the Operator consists of a joint venture or more than one entity, 
means any of these entities, and "Members" means all of these entities. 

(i) "Party" means the Employer or the Operator, as the case may be and "Parties" means 
both of them. 

(k) "Personnel" means persons hired by the Operator or by any Subcontractor as 
employees and assigned to the project or any part thereof; "Foreign Personnel" means 
such persons who at the time of being so hired had their domicile outside Egypt and 
"Local Personnel" means such persons who at the time of being so hired had their 
domicile in Egypt. 

(1) "Project" means providing water andlor wastewater services in Egypt. 

(m)"Servicesn means the work to be performed by the Operator pursuant to this Contract 
for the purposes of the Project, as described in Appendix A. hereto. 

(n) "Starting Date" means the date referred to in Clause 2.3 hereof. 

(0) "Subcontractor" means any entity to which the Operator subcontracts any part of the 
Services in accordance with the provisions of Clause 3.8 hereinafter. 

@) "Third Party" means any person or entity other than Egypt, the Employer, the 
Operator, or a Subcontractor. 

1.2 Relation between the Parties 

The Operator, subject to this Contract, has complete charge of personnel performing the 
services and shall be fully responsible for the services performed by it or on its behalf 
hereunder. The ~ m ~ l o ~ e i  wili provide its current as co&erpart, who will fall 
under the supervision of the Operator. 
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1.3 Law Governing Contract 

W This Contract, its meaning and interpretation, and the relation between the Parties shall be 
governed by the Applicable Law. 

1.4 Language 

This Contract has been executed in the English language, which shall be the binding and 
controlling language for all matters relating to the meaning or interpretation of this 
Contract. 

1.5 Headings 

The headings shall not limit, alter, or affect the meaning of this Contract. 

1.6 Notices 

1.6.1 Any notice, request, or consent required or permitted to be given or made pursuant 
to this Contract shall be in writing. Any such notice, request, or consent shall be deemed 
to have been given or made when delivered in person to an authorized representative of 
the Party to whom the communication is addressed, or when sent by registered mail, 
telegram, or facsimile to such Party at the following address: 

For the Employer: 

'9tu' 
Attention: 
Cable address: 
Facsimile: 

For the Operator: 
Attention: 
Cable address: 
Facsimile: 

1.6.2 Notice will be deemed to be effective as follows: 

(a) In the case of personal delivery or registered mail, on delivery. 
(b) In the case of telegrams, four (4) hours following confirmed transmission. 
(c) In the case of facsimiles, four (4) hours following confirmed transmission. 

1.6.3 A Party may change its address for notice hereunder by giving the other Party 
notice of such change pursuant to this Clause. 
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1.7 Location 

The services shall be performed at such locations as are specified in Appendix A. hereto 
and, where the location of a particular task is not so specified, at such locations, whether 
in Egypt or elsewhere, as the Employer may approve. 

1.8 Authority of Member in Charge 

In case the Operator consists of ajoint venture of more than one entity, the Members 
hereby authorize to act on their behalf in exercising all the Operator's 
rights and obligations toward the Employer under this Contract, including without 
limitation the receiving of instructions and payments from the Employer. 

1.9 Authorized Representatives 

Any action required or permitted to be taken, and any document required or permitted to 
be executed under this Contract, may be taken or executed: 

(a) On behalf of the Employer by its Board of Directors or his designated representative. 

(b) On behalf of the Operator by or his designated representative. 

1.10 Taxes and Duties 

The Employer warrants that the Operator and the personnel shall be exempt from (or that 
the Employer shall pay on behalf of the Operator and the personnel) any taxes, duties, w 
fees, levies, and other impositions imposed, under the Applicable Law, on the Operator 
and the personnel in respect oE 

(a) Any payments whatsoever made to the Operator, Subcontractors, and the personnel of 
either of them (other than nationals or permanent residents of Egypt), in connection 
with the carrying out of services. 

(b) Any equipment, materials, and supplies brought into Egypt by the Operator or 
Subcontractors for the purpose of carrying out the services and which, after having 
been brought into such territory, will be subsequently withdrawn therefrom by them 

(c) Any equipment imported for the purpose of carrying out the services and paid for out 
of funds provided by the Employer and which is treated as property of the Employer. 

(d) Any property brought into Egypt by the Operator, any Subcontractors, the personnel 
of either of them (other than nationals of Egypt or permanent residents of Egypt), or 
the eligible dependents of such personnel for their personal use and which will 
subsequently be withdrawn therefrom by them upon their respective departure from 
Egypt, provided that: 

11-8 MODEL CONTRACTS 



LEGAL INSTIlUTlONAL AND REGUVITORY REFoRI.1 It 

i. The Operator, Subcontractors, and personnel, and their eligible dependents, shall 
follow the usual customs procedures of Egypt in importing property into Egpt.  

ii. If the Operator, Subcontractors, or personnel, or their eligible dependents, do not 
withdraw but dispose of any property in Egypt upon which customs duties and 
taxes have been exempted, the Operator, Subcontractors, or personnel, as the case 
may be, (1) shall bear such customs duties and taxes in conforrniv with the 
regulations of Egypt, or (2) shall reimburse them to the Employer if they were 
paid by the Employer at the time the property in question was brou&t into Egypt. 

2. Commencement, Completion, Modification, 
Renewal, and Termination of Contract 

2.1 Effectiveness of Contract 

This Contract shall come into force and effect on the date this Contract is executed (the 
"Effective Date") contingent on final approval of funding by ponor]. 

2.2 Termination of Contract for Failure To Become Effective 

If this Contract has not been finally approved by [Donor] within sixq (60) days of the 
effective date, either Party may, by not less than four (4) weeks' written notice to the 
other Party, declare this Contract to be null and void, and in the event of such a 
declaration by either Party, neither Party shall have any claim against the other Party with 
respect hereto. 

2.3 Commencement of Services 

The Operator shall begin canying out the services not later than on a date (the "starting 
date") the later of forty-five (45) days after the effective date or approval of the Contract 
by ponor], or on such later date as the Parties may agree in writing. 

2.4 Expiration of Contract 

Unless terminated earlier pursuant to Clause 2.9 hereof, this Contract shall terminate on 
the fifth anniversary of the starting date, except if the Parties agree to extend the Contract 
under the same terms and conditions for an additional period not to exceed five (5) years. 

2.5 Entire Agreement 

This Contract contains all covenants, stipulations, and provisions agreed by the Parties. 
No agent or representative of either Party has authority to make, and the Parties shall not 
be bound by or be liable for, any statement, representation, promise, or agreement not set 
forth herein. 



2.6 Modification 

Modification of the terms and conditions of this Contract, including any modification of L d  
the scope of the services, may only be made by written agreement between the Parties; 
provided, however, that if during the term of this Contract other contractors are engaged 
for work with respect to the water and sewerage systems in Egypt and their activities 
materially impact the incentive payments pursuant to clause 6.3 (d), the Parties shall 
mutually agree on appropriate adjustments to such incentive payments. [Ifappropriate: 
ModiJications shall not be effective until the consent of (Donor) has been obtained] 
Pursuant to Clause 7.2 hereof, however, each Party shall give due consideration to any 
proposals for modification made by the other Party. 

2.7 Renewal 

The Contract is renewable for a tern of five (5) years at the discretion of the Employer, 
and with the agreement of the Operator. As part of the renewal process, the Employer or 
the Operator shall be entitled to request that the Contract be modified or that performance 
targets be renegotiated. 

If the Employer decides to award another management contract, but does not wish to 
automatically renew the Contract with the incumbent Operator, then it shall award the 
subsequent contract through international competitive bidding, and the incumbent 
Operator shall be entitled to participate in this bidding process (however, the Operator 
shall not be given any preferential treatment). 

2.8 Right To Bid on Subsequent Arrangements 

The Operator shall be eligible to bid on subsequent long-term arrangements such as 
leases, concessions, or other similar arrangements that result from or follow-on the 
Contract. However, the Operator shall not be given preferential treatment (including, but 
not limited to, the right of first refusal) in bidding on subsequent arrangements. 

2.9 Force Majeure 

2.9.1 Definition 

(a) For the purpose of this Contract, "Force Majeure" means an event which is beyond 
the reasonable control of a Party, and which makes a Party's performance of its' 
obligations hereunder impossible or so impractical as reasonably to be considered 
impossible in the circumstances, and includes, but is not limited to, war, riots, civil 
disorder, earthquake, fire, explosion, storm, flood or other adverse weather 
conditions, strikes, lockouts, or other industrial action (expect where such strikes, 
lockouts, or other industrial action are within the power of the Party invoking Force 
Majeure to prevent), confiscation, or any other action by government agencies. 
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(b) Force Majeure shall not include (i) any event which is caused by the negligence or 
intentional action of a Party or such Party's subcontractors, agents, or employees, nor 
(ii) any event which a diligent Party could reasonably have been expected to both (A) 
take into account at the time of the conclusion of this Contract and (B) avoid or 
overcome in the carrying out of its obligations hereunder. 

(c) Force Majeure shall not include insufficiency of funds or failure to make any 
payment required hereunder. 

2.9.2 No Breach of Contract 

The failure of a Party to fulfill any of its obligations hereunder shall not be considered to 
be a breach of, or default under, this Contract insofar as such inability arises from an 
event of Force Majeure, provided that the Party affected by such an event has taken all 
reasonable precautions, due care, and reasonable alternative measures, all with the 
objective of carrying out the terms and conditions of this Contract. 

2.9.3 Measures To Be Taken 

(a) A Party affected by an event of Force Majeure shall take all reasonable measures to 
remove such Party's inability to fulfill its obligations hereunder with a minimum of 
delay. 

(b) A Party affected by an event of Force Majeure shall notify the other Party of such 
event as soon as possible, and in no event later than five (5) days following the 
occurrence of such event, providing evidence of the nature and cause of such event, 
and shall similarly give notice of the restoration of normal conditions as soon as 
possible. ' 

(c) The Parties shall take all reasonable measures to minimize the consequences of any 
event of Force Majeure. 

2.9.4 Extension of Time 

Any period within which a Party shall, pursuant to this Contract, complete an)' action or 
task shall be extended for a period equal to the time during which such Party was unable 
to perform such action as a result of Force Majeure. 

2.9.5 Payments 

During the period of their inability to perform the services as a result of an event of Force 
Majeure, the Operator shall be entitled to continue to be paid under the terms of this 
Contract as well as to be reimbursed for additional costs reasonably and necessarily 
incurred by them during such period for the purposes of the Services and in reactivating 
the Services after the end of such period. 
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2.9.6 Consultation 

Not later than thirty (30) days after the Operator, as the result of an event of Force 
Majeure, has become unablz to perform a material portion of the services, the Parties 
shall consult with each other with a view to agreeing on appropriate measures to be taken 
in the circumstances. 
2.10 Suspension 

The Employer may, by written notice of suspension to the Operator, suspend all 
payments to the Operator hereunder if the Operator fails to perform any of its obligations 
under this Contract, including the carrying out of the services, provided that such notice 
of suspension (i) shall specify the nature of the failure, and (ii) shall request the Operator 
to remedy such failure within a period not exceeding thirty (30) days after receipt by the 
Operator of such notice of suspension. 

2.11 Termination 

2.11.1 By the Employer 

The Employer may, by not less than thirty (30) days' written notice of termination to the 
Operator (except in the event listed in paragraph ( f )  below, for which there shall be a 
written notice of not less than sixty (60) days), such notice to be given after the 
occurrence of any of the events specified in paragraphs (a) through ( f )  of this Clause 
2.1 1.1, terminate this Contract: 

(a) If the Operator fails to remedy a failure in the performance of its obligations Gypd 

hereunder (a failure to meet a composite performance factor of 2.5 pursuant to 
Appendix H. shall put the Operator on notice of possible termination and failure to 
meet a composite performance of 3.5 is grounds for termination), as specified in a 
notice of suspension pursuant to Clause 2.8 hereof, within thirty (30) days of receipt 
of such notice of suspension or within such further period as the Employer may have 
subsequently approved in writing. 

(b) If the Operator becomes insolvent or bankrupt or enters into any agreements with its 
creditors for relief of debt or takes advantage of any law for the benefit of debtors or 
goes into liquidation or receivership whether compulsory or voluntary. 

(c) If the Operator fails to comply with any final decision reached as a result of 
arbitration proceedings pursuant to Clause 8 hereof. 

(d) If the Operator submits to the Employer a statement which has a material effect on the 
rights, obligations, or interests of the Employer and which the Operator knows to be 
false. 

(e) If, as the result of Force Majeure, the Operator is unable to perform a material portion 
of the services for a period of not less than sixty (60) days. 
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(f) If the Employer, in its sole discretion and for any reason whatsoever, decides to 
terminate this Contract. 

2.11.2 By the Operator 

The Operator may, by not less than thirty (30) days' written notice to the Employer, such 
notice to be given after the occurrence of any of the events specified in paragraphs (a) 
through (d) of this Clause 2.1 1.2, terminate this Contract: 

(a) If the Employer fails to pay any money due to the Operator pursuant to this Contract 
and not subject to dispute pursuant to Clause 8 hereof within forty-five (45) days after 
receiving written notice from the Operator that such payment is overdue. 

(b) If the Employer is in material breach of its obligations pursuant to this Contract and 
has not remedied the same within forty-five (45) days (or such longer period as the 
Operator may have subsequently approved in writing) following the receipt by the 
Employer of the Operator's notice specifying such breach. 

(c) If, as the result of Force Majeure, the Operator is unable to perform a material portion 
of the services for a period of not less than sixty (60) days. 

(d) If the Employer fails to comply with any final decision reached as a result of 
arbitration pursuant to Clause 8 hereof. 

2.11.3 Cessation of Rights and Obligations 

Upon termination of this Contract pursuant to Clauses 2.2 or 2.1 1 hereof, or upon 
expiration of this Contract pursuant to Clause 2.4 hereof, all rights and obligations of the 
Parties hereunder shall cease, except (i) such rights and obligations as may have accrued 
on the date of termination or expiration, (ii) the obligation of confidentiality set forth in 
Clause 3.3 hereof, (iii) the Operator's obligation to permit inspection, copying and 
auditing of its accounts and records set forth in Clause 3.6(ii) hereof, and (iv) any right 
which a Party may have under the Applicable Law. 

2.11.4 Cessation of Services 

Upon termination of this Contract by notice of either Party to the other pursuant to 
Clauses 2.1 1.1 or 2.1 1.2 hereof, the Operator shall, immediately upon dispatch or receipt 
of such notice, take all necessary steps to bring the senpices to a close in a prompt and 
orderly manner and shall make every reasonable effort to keep expenditures for this 
purpose to a minimum. With respect to documents prepared by the Operator and 
equipment and materials furnished by the Employer, the Operator shall proceed as 
provided, respectively, by Clauses 3.9 or 3.10 hereof. 
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2.11.5 Payment upon Termination 

Upon termination of this Contract pursuant to Clauses 2.11.1 or 2.1 1.2 hereof, the 
Employer shall make the following payments to the Operator: 

(a) Remuneration pursuant to Clause 6 hereof for services satisfactorily performed prior 
to the effective date of termination. 

(b) Reimbursable expenditures pursuant to Clause 6 hereof for expenditures actually 
incurred prior to the effective date of termination. 

(c) Except in the case of termination prior to paragraphs (a) through (d) of Clause 2.1 1.1 
hereof, reimbursement of any reasonable cost incident to the prompt and orderly 
termination of the Contract including the cost of the return travel of the Operator's 
personnel and their eligible dependents. 

2.11.6 Disputes about Events of Termination 

If either Party disputes whether an event specified in paragraphs (a) through (e) of Clause 
2.1 1.1 or in Clause 2.1 1.2 hereof has occurred, such Party may, within forty-five (45) 
days after receipt of notice of termination fiom the other Party, refer the matter to 
arbitration pursuant to Clause 8 hereof, and this Contract shall not be terminated on 
account of such event except in accordance with the terms of any resulting arbitral award. 

3. Obligations of the Operator 

3.1 General 

3.1.1 Standard of Performance 

The Operator shall perfom the services and carry out its obligations hereunder with all 
due diligence, efficiency, and economy, in accordance with generally accepted techniques 
and practices used in the water and sewerage industry and with professional engineering 
and consulting standards recognized by international professional bodies, and shall 
observe sound management, technical, and engineering practices, and employ appropriate 
advanced technology and safe and effective equipment, machinery, materials, and 
methods. The Operator shall, in respect of any matter relating to this contract or to the 
services, at all times support and safeguard the Employer's legitimate interests in any 
dealings with Subcontractors or Third Parties. 
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3.1.2 Law Governing Services 

The Operator shall perform the services in accordance with the Applicable Law and shall 
take all practicable steps to ensure that any Subcontractors, as well as the personnel and 
agents of the Operator and any Subcontractors, comply with the Applicable Law. The 
Employer shall advise the Operator in writing of relevant local customs and the Operator 
shall, after such notifications, respect such customs. 
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3.2 Conflict of Interests 

3.2.1 Operator Not To Benefit from Commissions, Discounts, etcetera 

The remuneration of the Operator pursuant to Clause 6 hereof shall constitute the 
Operator's sole remuneration in connection with this Contract or the services and, subject 
to Clause 3.2.2 hereof, the Operator shall not accept for its own benefit any trade 
commission, discount, or similar payment in connection with activities pursuant to this 
Contract or to the services or in the discharge of its obligations hereunder, and the 
Operator shall use its best efforts to ensure that any Subcontractors, as well as the 
personnel and agents of either of them, similarly shall not receive any such additional 
remuneration. 

3.2.2 Procurement Rules of Funding Agencies 

(a) The Operator, as part of the services, has the responsibility on behalf of the Employer 
to procure goods, works, and services. The Operator shall comply with any applicable 
procurement guidelines of [Donor] and other funding agencies (see Appendix J., 
Procurement Procedures) and shall at all times exercise such responsibility in the best 
interest of the Employer. Any discounts or commissions obtained by the Operator in 
the exercise of such procurement responsibility shall be for the account of the 
Employer. 

(b) The Operator shall prepare an Annual Strategic Plan that includes all procurements 
which the Operator anticipates will be necessary for the year. After the Employer has 
approved the Annual Strategic Plan, the identified expenditures are eligible for 
procurement by the Operator and shall be paid by the Employer. The Operator shall 
be authorized to make additional procurements valued at less than[e.g., US 
$3,000.00] equivalent that are not detailed in the Annual Strategic Plan, up to an 
annual ceiling of /e.g., US $20,000.00], without the prior consent of the Employer. 
Separate monthly invoices for all procurements shall be presented to the Employer for 
approval and, if necessary, subsequent forwarding to [Donor] or other funding 
agencies as required under disbursement procedures and consistent with the 
requirements of Clause 6.5(b) hereof, except payments pursuant to this Clause 3.2.2 
instead of Clause 6.3 hereof, and all payments shall be made consistent with Clause 
6.5(c) hereof. 

3.2.3 Operator and Affiliates Not To Be Otherwise Interested in Project 

The Operator agrees that, during the term of this Contract and after its termination, the 
Operator and any entity affiliated with the Operator, as well as any Subcontractor and any 
entity affiliated with such Subcontractor, shall be disqualified from providing goods, 
works, or services (other than the services and any continuation thereof) for the Project 
and any project resulting from or closely related to the services, except as specifically 
provided for in this Contract. 
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The Operator will be eligible to bid on subsequent long-term arrangements such as leases, 
concessions, or other similar arrangements. However, the incumbent Operator will not be 
given preferential treatment (including, but not limited to, the right of Grst refirsal) in 
bidding on subsequent arrangements. 

3.2.4 Prohibition of Conflicting Activities 

Neither the Operator nor its Subcontractors nor the personnel of either of them shall 
engage, either directly or indirectly, in any business or professional activities in Egypt 
that would conflict with the activities assigned to them under this Contract 

3.3 Confidentiality 

The Operator, its Subcontractors, and the personnel of either of them shall not, either 
during the term or within two (2) years after the expiration of this Contract, disclose any 
proprietary or confidential information relating to the Project, the services, this Contract 
or the Employer's business or operations without the prior written consent of the 
Employer. 

3.4 Liability of theoperator 

The Operator shall be liable to the Employer for the performance of the senices in 
accordance with the provisions of this Contract and for any loss suffered by the Employer 
as a result of a default of the Operator in such performance, subject to the following 
limitations: 

(a) The Operator shall not be liable for any damage or injury caused by or arising out of 
the act, neglect, default or omission of any persons other than the Operator, its 
Subcontractors or the personnel of either of them. 

(b) The Operator shall not be liable for any loss or damage caused by, or arising out of. 
circumstances over which the Operator had no control. 

3.5 Insurance To Be Taken Out by the Operator 

The Operator shall (i) take out and maintain, and shall cause any Subcontractors to take 
out and maintain, at their (or the Subwntractors', as the case may be) own cosf but on 
terms and conditions approved by the Employer, insurance against the risks, and for the 
coverages, set forth below, and (ii) at the ~mblo~e r ' s  requesf provide evidence to the 
Employer showing that such insurance has been taken out and maintained and that the 
current premiums therefore have been paid: 

(a) Thud Party motor vehicle liability insurance in respect of motor vehicles operated in 
Egypt by the Operator or its Personnel or any Subcontractors or their Pe r so~e l ,  with 
a minimum coverage of [eg., USSI,000,000]. 
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(b) Third Party liability insurance, with a minimum coverage of [e.g., US$l,OOO,OOOJ, 

(c) Professional liability insurance, with a minimum coverage of [e.g., US$1,000,000]. &&' 

(d) Employer's liability and workers' compensation insurance in respect of the personnel 
of the Operator and of any Subcontractor, in accordance with the relevant provisions 
of the Applicable Law, as well as, with respect to the personnel, any such life, health, 
accident, travel, or other insurance as may be appropriate. 

(e) Insurance against loss of or damage to (i) equipment purchased in whole or in part 
with funds provided under this Contract, (ii) the Operator's property used in the 
performance of the services, and (iii) any documents prepared by the Operator in the 
performance of the services. 

3.6 Accounting, Inspection, and Auditing 

The Operator (i) shall keep accurate and systematic accounts and records in respect of the 
services hereunder, in accordance with internationally accepted accounting principles and 
in such form and detail as will clearly identify all relevant time charges and cost, and the 
bases thereof (including the bases of the Operator's representations referred to in Clause 
6.3 hereof), and (ii) shall permit the Employer or its designated representative 
periodically, and up to one year from the expiration or termination of this Contract, to 
inspect the same and make copies thereof as well as to have them audited by auditors 
appointed by the Employer. 

3.7 Operator's Actions Requiring Employer's Prior Approval 

The Operator shall obtain the Employer's prior approval in writing before taking any of 
the following actions: 

(a) Appoint personnel who, for exceptional reasons, must replace personnel proposed by 
the Operator in its bid, or who supplement the personnel proposed by the Operator in 
its bid. 

(b) Enter into a contract with a value of more than [e.g., US $3,000.00] equivalent (and 
not exceeding an annual ceiling of [e.g., US $20,000.00J) for the supply of goods or 
subcontract for the performance of any part of the services, it being understood that 
the Operator shall remain fully liable for the performance of the services by the 
Subcontractor and its personnel pursuant to this Contract. In this regard, approval of 
the annual strategic plan pursuant to Clause 3.2.2 hereof will constitute approval for 
the Operator entering into the necessary contracts. 
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3.8 Reporting Obligations 

W The Operator shall submit to the Employer ten (1 0) copies in English of the reports and 
documents specified in Appendix B. hereto, within the time periods set forth in said 
Appendix. 

3.9 Documents Prepared by the Operator to Be the Property of the Employer 

All plans, drawings, specifications, designs, reports, and other documents prepared by the 
Operator in performing the services shall become and remain the property of the 
Employer, and the Operator shall, not later than upon termination or expiration of this 
Contract, deliver all such documents to the Employer, together with a detailed inventory 
thereof. The Operator may retain a copy of such documents but shall not use them for 
purposes unrelated to this Contnct without the prior written approval of the Employer. 

3.10 Equipment and Materials Furnished by the Employer 

The assets of the water and sewerage systems in Egypt will remain under the ownership 
and control of UtilityCo. Equipment and materials made available to the Operator by the 
Employer, or purchased by the Operator with funds provided by the Employer, shall be 
the property of the Employer and shall be marked accordingly. Upon termination or 
expiration of this Contract, the Operator shall make available to the Employer an 
inventory of such equipment and materials and shall dispose of such equipment and 
materials in accordance with the Employer's instructions. While in possession of such 
equipment and materials, the Operator shall insure them at the expense of the Employer 
in an amount equal to their full replacement value. The cost of such insurance shall be 
treated as a procurement pursuant to Clause 3.2.2 hereof. 

Contracts entered into by UtilityCo that are still in force at the Effective Date of this 
Contract, shall remain in force until the Operator recommends to the UtilityCo Board of 
Directors: 1) that they not be renewed; or 2) that they be modified and/or renegotiated; or 
3) that responsibility for the scope of the contracts be transferred to UtilityCo, either 
through cancellation or non-renewal of said contracts. 

4. Operator's Personnel 

4.1 General 

The Operator shall employ and provide such qualified and experienced Personnel as are 
required to cany out the services. In addition, the Operator may provide bonus payments 
pursuant to Employer's procedures to the Employer's personnel. Any such bonus 
payments shall be the Operator's responsibility, but will be payable at cost as a 
procurement pursuant to Clause 3.2.2 hereof. 
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4.2 Description of Personnel 

(a) The titles, agreed job descriptions, minimum qualifications, and estimated periods of 
engagement in the carrying out of the services of each of the Operator's Key 
Personnel are described in Appendix C. 

(b) If required to comply with the provisions of Clause 3.1.1 hereof, adjustments with 
respect to the estimated periods of engagement of Personnel set forth in Appendix C 
may be made by the Operator by written notice to the Employer, provided (i) that 
such adjustments shall not alter the originally estimated period of engagement of any 
individual by more than 10 percent or one week, whichever is larger, and (ii) that the 
aggregate of such adjustments shall not cause payments under this Contract to exceed 
the ceilings set forth in Clause 6.l(b) hereof. Any other such adjustments shall only 
be made with the Employer's written approval. 

(c) If additional work is required beyond the scope of the services specified in Appendix 
A., the estimated periods of engagement of Personnel set forth in Appendix C. may be 
increased by agreement in writing between the Employer and the Operator, provided 
that any such increase shall not, except as otherwise agreed, cause payments under 
this Contract to exceed the ceilings set forth in Clause 6.l(b) hereof. 

4.3 Approval of Personnel 

The Personnel and Subcontractors listed by title as well as by name in Appendix C. are 
hereby'approved by the Employer. In respect of other full time personnel that the 
Operator proposes to use in the carrying out of the services, the Operator shall submit to 
the Employer for review and approval a copy of their biographical data. If the Employer 
does not object in writing (stating the reasons for the objection) within twenty-one (21) 
calendar days from the date of receipt of such biographical data, such personnel shall be 
deemed to have been approved by the Employer. 

4.4 Working Hours, Overtime, Leave, et cetera 

(a) Working hours and holidays for foreign personnel are set forth in Appendix D. hereto. 
To account for travel time, foreign personnel carrying out services inside Egypt shall 
be deemed to have commenced (or finished) work in respect of the services such 
number of days (not to exceed in any event one day per trip) before their arrival in (or 
after their departure from) Egypt as is specified in Appendix D hereto. 

(b) The personnel shall not be entitled to be paid for overtime nor to take paid sick leave 
or vacation except as specified in Appendix D hereto, and except as specified in such 
Appendix, the Operator's remuneration shall be deemed to cover these items. All 
leave to be allowed for the personnel is included in the man-months of service set 
forth in Appendix C. Any taking of leave by personnel shall be subject to the prior 
approval by the Operator who shall ensure that absence for leave purposes will not 
delay the progress and adequate supervision of the services. 
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(c) Actual presence of personnel in the man-months of service set forth in Appendix C is 
subject to audit, and a corresponding certification of said audit will be included as a 
note in the Operator's Annual Report. 

4.5 Removal andlor Replacement of Personnel 

(a) Except as the Employer may otherwise agree, no changes shall be made in the 
personnel. If, for any reason beyond the reasonable control of the Operator. it 
becomes necessary to replace any of the personnel, the Operator shall forthwith 
provide as a replacement a person of equivalent or better qualifications. 

(b) If the Employer (i) finds that any of the personnel has committed serious misconduct 
or has been charged with having committed a criminal action, or (ii) has reasonable 
cause to be dissatisfied with the performance of any of the personnel, then the 
Operator shall, at the Employer's written request specifpig the grounds therefore, 
forthwith provide as a replacement a person with qualifications and experience 
acceptable to the Employer. 

(c) Any of the personnel provided as a replacement under Clauses (a) and (b) above, the 
rate of remuneration applicable to such person as well as any reimbursable 
expenditures (including expenditures due to the number of eligible dependents) the 
Operator may wish to claim as a result of such replacement, shall be subject to the 
prior written approval by the Employer. 

(d) Except as the Employer may otherwise agree, (i) the Operator shall bear all additional 
travel and other costs arising out of or incidental to any removal andfor replacement, 
and (iii) the remuneration to be paid for any of the personnel provided as a 
replacement shall not exceed the remuneration which would have been payable to the 
personnel replaced. 

4.6 Resident Project Manager 

The Operator shall ensure that at all times during the Operator's performance of the 
Services in Egypt a resident project manager, acceptable to the Employer, shall take 
charge of the performance of such services. 

5.0bligations of the Employer 

5.1 Delegation of Day-to-day Management 

(a) The Employer will appoint the resident project manager as General Manager of 
UtilityCo, and will vest him with total responsibility for the day-to-day management 
of the services. The General Manager will not be restricted in his ability to manage 
nor be impeded from canying out his duties and responsibilities. The General 
Manager will have the authority to commit and approve expenditures to a level 
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commensurate with the Operator's obligations to manage the Employer successfully 
and the scope of activities agreed upon in the Annual Plan for Procurement. 

(b) The General Manager and other Personnel under this Contract, and within the 
constraints of the agreed Annual Strategic Plan, has the obligation to implement the 
strategies in said plan, and is authorized to manage the organization in every area of 
its operations in order to achieve those goals. The relationship between the General 
Manager and the Board of Directors shall be such that information flows readily 
between them, and consultation is used to reach consensus on strategic matters. 

(c) The Employer will cooperate and not interfere with the Operator's Personnel in their 
execution of their duties or in the day-to-day management of the services. In this 
respect, the Employer will give timely consideration to the reports and proposals 
made to it by the Operator, and approval for such reports and proposals shall not be 
unreasonably withheld. 

5.2 Assistance and Exemptions 

The Employer shall use its best efforts to: 

(a) Provide the Operator, Subcontractors, and Personnel with work permits and such 
other documents as shall be necessary to enable the Operator, Subcontractors, or 
Personnel to perform the services. 

(b) Arrange for the personnel and, if appropriate, their eligible dependents to be provided 
promptly with all necessary entry and exit visas, residence permits, exchange permits, 
and any other documents required for their stay in Egypt. 

(c) Facilitate prompt clearance through customs of any property required for the services, 
and of the personal effects of the personnel and their eligible dependents. 

(d) Issue to officials, agents, and representatives of the Employer all such instructions as 
may be necessary or appropriate for the prompt and effective implementation of the 
services. 

(e) Exempt the Operator and the personnel and any Subcontractors employed by the 
Operator for the services from any requirement to register or obtain any permit to 
practice their given profession or to establish themselves either individually or as a 
corporate entity according to the applicable law. 

(0 Grant to the Operator, any Subcontractor and the personnel of either of them the 
privilege, pursuant to the applicable law, of bringing into Egypt reasonable amounts 
of foreign currency for the purposes of the services or for the personal use of the 
personnel and their dependents and of withdrawing any such amounts as may be 
earned therein by the personnel in the execution of the services. 
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5.3 Access to Land and Information 

(a) The Employer warrants that the Operator shall have, free of charge, unimpeded 
access to all land in Egypt in respect of which access is required for the performance 
of the services. The Employer will be responsible for any damage to such land or any 
property thereon resulting fiom such access and will indemnify the Operator and each 
of the personnel in respect of liability for any such damage, unless such damage is 
caused by the default or negligence of the Operator or any Subcontractor or the 
personnel of either of them. 

(b) The Employer shall give the Operator full access to all information, plans, policies, 
board papers, reports, and data necessary to permit the Operator to carry out the 
services. 

5.4 Change in the Applicable Law 

If, after the date of this Contract, there is any change in the applicable law which 
increases or decreases the cost or reimbursable expenses incurred by the Operator in 
performing the Services, then the remuneration and reimbursable expenses othenvise 
payable to the Operator under this Contract shall be increased or decreased accordingly 
by agreement between the Parties hereto, and corresponding adjustments shall be made to 
the ceiling amounts specified in Clause 6. I@) hereof. 

5.5 Services, Facilities, and Property of the Employer 

The Employer shall make available to the Operator and the personnel, for the purposes of 
the services and free of any charge, the services, facilities, and property described in 
Appendix F at the times and in the manner specified in said Appendix F, provided that if 
such services, facilities, and property shall not be made available to the Operator as and 
when so specified, the Parties shall agree on (i) any time exTension that it may be 
appropriate to grant to the Operator for the performance of the services, (ii) the manner in 
which the Operator shall procure any such services, facilities, and property from other 
sources, and (iii) the additional payments, if any, to be made to the Operator as a result 
thereof pursuant to Clause 3.2.2 hereof. 

5.6 Payment 

In consideration of the services performed by the Operator under this Contract, the 
Employer shall make to the Operator such pajments and in such manner as is provided 
by Clause 6 hereof. 



5.7 Counterpart Personnel 

The Employer will put at the disposal of the Operator, under the time periods and 
conditions stipulated in Appendix F, free of charge, the personnel that are employed by 
UtilityCo for the provision of water and sewerage services. Said personnel will work 
under the exclusive direction of the Operator, but will retain their legal employment 
status as employees of UtilityCo. The Operator will have all of the rights and powers 
established in the Articles of Incorporation and Bylaws of UtilityCo to remove, 
promoteldemote, and hire personnel in order to improve the quality and efficiency of 
services provided by UtilityCo, always under the terms established by the Scope of Work 
presented in Appendix A. 

6. Payments to the Operator 

6.1 Cost Estimates, Ceiling Amount 

(a) An estimate of the cost of the services payable in foreign currency is set forth in 
Appendix F. 

(b) Except as otherwise agreed under Clauses 2.6 and 6.5 hereof, payments under this 
Contract shall not exceed a ceiling of US$ [total faedfee] minus US$ [total fxed fee 
portion times twenty (20) percent - this equals the advance payment] (with a 
calendar monthly ceiling equal to 1/60th of such ceiling accumulating through the 
sixty (60) months of the Contract, prorated for beginning and ending short months if 
the Starting Date is in the middle of a month) for Services and US$ [total incentive 
compensation] (the incentive payment cannot exceed twenty (20) percent of such 
amount for any year) for incentive payments pursuant to Clause 6.3(d) hereof in 
foreign currency. 

6.2 Currency of Payment 

Payments in foreign currency shall be made in 

6.3 Payments 

(a) Subject to the ceilings specified in Clause 6.l(b) hereof, the Employer shall pay to the 
Operator in foreign currency (i) remuneration as set forth in Clause 6.3(b) hereof; (ii) 
reimbursable expenditures as set forth in Clause 6.3(c) hereof; and (iii) incentive fees 
as provided in Clause 6.3(d) hereof. Payments for remuneration made in accordance 
with Clause 6.3(a) hereof in foreign currency shall be adjusted as follows: 
Remuneration paid in foreign currency pursuant to the rates set forth in Appendix G 
shall be adjusted every 12 months (and, the first time, with effect for the remuneration 
earned in the 13" calendar month after the date of the Contract) by applying the 
following formula: 

Rf = Rfo x lf7lfo 
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where Rf is the adjusted remuneration, Rfo is the remuneration payable on the basis of 
the rates set forth in Appendix F for remuneration payable in foreign currency, lfis 
the official index for salaries in the country of the foreign currency for the first month 
for which the adjustment is supposed to have effect and ifo is the official index for 
salaries in the country of foreign currency for the month of the date of the Contract 

(b) Remuneration for the personnel shall be determined on the basis of time actually 
spent by the personnel in the performance of the services after the starting date 
(including time for necessary travel via the most direct route) at a the rates specified 
in respect of such personnel in Appendix F, subject to the following: 

i. It is understood (A) that the remuneration rates shall cover ( I )  such salaries and 
allowances as the Operator shall have agreed to pay to the personnel as well as 
factors for social charges and overhead based on the Operator's average costs; as 
represented by the financial statements of the Operator's latest three fiscal years, 
(2) the cost of backstopping by home office staff not included in the personnel 
listed in Appendix C, and (3) the Operator's fee; and (B) that bonuses or other 
means of profit sharing shall not be allowed as an element of overhead. 

ii. Remuneration for periods of not less than one month shall be calculated on an 
hourly basis for actual time spent in the Operator's home office and directly 
attributable to the services (one hour being equivalent to 11240' of a month) and 
on a calendar day basis for time spent away from home office (one day being 
equivalent to 1130~ of a month). 

(c) Reimbursable expenditures, as shown in Appendix F, shall consist of the folIowing 
types of expenditures actually and reasonably incurred by the Operator in the 
performance of the services: 

i. A per diem allowance for each of the personnel for every day in which such 
personnel shall be absent fiom his home office (the home office in Egypt, in the 
case of long-term personnel, and the home-office in the Operator's home countryq., 
in the case of short term personnel) and shall be outside the country of Egypt for 
the purpose of the services at the daily rate specified in Appendix F. 

ii. The following transportation costs: 

1. The cost of international transportation of the foreign personnel and, as 
specified below, eligible dependents of the foreign personnel, by the most 
appropriate means of transport and the most direct practicable route to and 
from the Operator's home office; in the case of air travel, this shall be by less 
than first class. 

2. For any foreign personnel spending twelve (12) consecutive months or more 
in Egypt, one extra round trip will be reimbursed for every twelve (1 2) months 
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of assignment in Egypt. Such personnel will be entitled to such extra round 
trip only if upon their return to Egypt, such personnel are scheduled to serve 
for the purposes of the project for a further period of not less than six (6) 
consecutive months. 

3. The cost of transportation to and from Egypt of eligible dependents who shall 
be the spouse and all unmarried dependent children under eighteen (18) years 
of age of those of the foreign personnel assigned to resident duty in Egypt for 
the purpose of the services for periods of six (6) consecutive months or longer, 
provided that the stay of such dependents in Egypt shall have been for not less 
than six (6)  consecutive months duration. If the assignment period for resident 
staff of the foreign personnel will be thirty (30) months or more, one extra 
economy class air trip for their eligible dependents for every twelve (12) 
month assignment will be reimbursed. 

4. For the air travel of each of the foreign personnel, and each eligible 
dependent, the cost of excess baggage up to twenty (20) kilograms per person, 
or the equivalent in cost of unaccompanied baggage or air freight. 

5. Miscellaneous travel expenses such as the cost of transportation to and from 
airports, airport taxes, passport, visas, travel permits, vaccinations, et cetera, 
at a fixed unit price specified in Appendix F per round trip. 

iii. The cost of communications (other than those arising in Egypt) reasonably 
required by the Operator for the purpose of the services. 

iv. The cost of printing, reproducing, and shipping of the documents, reports, 
drawings, er cetera, specified in Appendix F hereof. 

v. The cost of acquisition, shipment, and handling of equipment, instruments, 
materials, and supplies required for the Services as specified in Appendix F 
hereof. 

vi. The cost of shipment of personal effects as specified in Appendix F. 

vii. The cost of programming and use of, and communication between, the computers 
for the purposes of the services at the rate set forth in Appendix F. 

viii. The cost of training of the Employer's personnel outside Egypt, as specified in 
Appendix F. 

ix. The cost of laboratory tests on materials, model tests, and other technical services 
authorized or requested by the Employer, as specified in Appendix F. 

x. The foreign currency cost of any subcontract required for the Services and 
approved in writing by the Employer. 
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xi. The cost of items not covered in the foregoing but which may be required by the 
Operator for completion of the Services, subject to the prior authorization in 
writing the Employer. 

(d) In addition the Operator shall be paid incentive amounts as calculated pursuant to 
Appendix G. 

6.4 Valuation of Currencies 

Whenever it shall be necessary to determine the equivalent amount in one currency in 
terms of another for the purposes of this Contract, the conversion shall be made at the rate 
legally applicable at the time and place of, and to the currency utilized in, the underlying 
expenditure or transaction. 

6.5 Mode of Billing and Payment 

Billings and payments in respect of the Senices shall be made as follows: 

(a) On the Starting Date, the Employer shall cause to be paid to the Operator advance 
payments of US$ r 7 e d  fee for 5 years] times twenty (20) percent in foreign 
currency. The advance payments will be set off by the Employer in equal installments 
against the statements for the first sixty (60) months of the sencces until said 
payments have been fully set off. The advance payments will be due after provision 
by the Operator to the Employer of a bank guarantee by a bank acceptable to the 
Employer in an amount of foreign currency equal to the foreign currency portion of 
the advance payments, such bank guarantee to (i) remain effective until the advance 
payments have been completely set off as provided above, and (ii) be in the form set 
forth in Appendix H hereto or in such other form as the Employer shall have 
approved in writing. 

@) As soon as practicable and not later than fifteen (1 5) days after the end of each 
calendar month during the period of the Services, the Operator shall submit to the 
Employer, in duplicate, itemized statements, accompanied by copies of receipted 
invoices, vouchers, and other appropriate supporting materials, of the amounts 
payable pursuant to Clauses 6.3 hereof for such month. Each such separate statement 
shall distinguish that portion of the total eligible costs which pertains to remuneration 
from that portion which pertains to reimbursable expenditures. 

(c) The Employer shall cause the payment of the Operator's statements mithin sixty (60) 
days after the receipt by the Employer of such statements with supporting documents. 
Only such portion of a statement that is not satisfactorily supported may be withheld 
from payment. Should any discrepancy be found to exist between actual payment and 
costs authorized to be incurred by the Operator, the Employer may add or subtract the 
difference from any subsequent payments. Interest at the rate of ten (I 0 )percent per 
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year shall become payable as from the above due date on any amount due by, but not 
paid on, such due date. 

l*& 
(d) All payments under this Clause shall be made only after all reports pursuant to 

Appendix B required prior to the statement shall have been submitted by the Operator 
and approved as satisfactorily by the Employer. Reports shall be deemed completed 
and finally accepted by the Employer and shall be deemed approved by the Employer 
as satisfactory thirty (30) calendar days after receipt of the report unless the 
Employer, within such thirty (30) day period, gives written notice to the Operator 
specifying in detail deficiencies in the Services or the report. The Operator shall 
thereupon promptly make any necessary corrections, and upon completion of such 
corrections, the foregoing process shall be repeated. Any amount which the Employer 
has paid or caused to be paid in accordance with this Clause in excess of the amounts 
actually payable in accordance with the provisions of this Contract shall be 
reimbursed by the Operator to the Employer within thirty (30) days after receipt by 
the Operator or notice thereof. Any such claim by the Employer for reimbursement 
must be made within twelve (12) calendar months after receipt by the Employer of a 
report approved by the Employer in accordance with the above. 

(e) The incentive amounts shall be paid pursuant to Operator's statements for each 
twelfth calendar month following the starting date and shall consist of five (5) 
payments with the last payment pursuant to the invoice for the last calendar month 
(short month if applicable) of this Contract. The Operator shall include in such 
statements all information required to calculate the amount of any such payment and 
shall promptly supply any further information required by the Employer to determine 
the amount of such payment. 'UL*' 

(f) All payments under this Contract shall be made to the account of the Operator with: 
[Specify bank account/ 

7. Control 

7.1 Independent Technical and Financial Auditors 

Within four (4) months of the effective date of the Contract, the Operator shall nominate 
and contract (with the approval of the Employer - such approval shall not be 
unreasonably withheld) qualified independent technical and financial auditors whose 
function shall be to certify, within their professional capacity, that the Operator is 
maintaining files and accounts in the form, quality, and quantity suficient to achieve the 
objectives and scope of the Contract, and that the information provided by the Operator is 
an accurate reflection of the Operator's management of UtilityCo, and that the systems 
and procedures used to compile said information are reasonable and accurate. 

The independent technical and financial auditors shall additionally, on an annual basis, 
review the Operator's Annual Report (which contains the Operator's self-assessment of 
its performance in achieving performance targets and milestones under the Contract) and 
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provide to the UtilityCo Board of Directors a report certifying the Operator's 
performance in achieving the performance targets and milestones specified in Appendix 
G. This certification shall be used by the UtilityCo Board of Directors as the basis for 
calculating the Operator's incentive compensation. 

All costs associated with contracting independent technical and financial auditors shall be 
borne by the Employer. 

8. Fairness and Good Faith 

8.1 Good Faith 

The Parties undertake to act in good faith with respect to each other's rights under this 
Contract and to adopt all reasonable measures to ensure the realization of the objectives 
of this Contract. 

8.2 Operation of the Contract 

The Parties recognize that it is impractical in this Contract to provide for eveq7 
contingency which may arise during the life of the Contract, and the Parties hereby agree 
that it is in their intention that this Contract shall operate fairly as between them, and 
without detriment to the interest of either of them, and that, if during the term of this 
Contract either Party believes that this Contract is operating unfairly, the Parties will use 
their best efforts to agree on such action as may be necessary to remove the cause or 
causes of such unfairness, but no failure to agree on any action pursuant to this Clause 
shall give rise to a dispute subject to arbitration in accordance with Clause 9 hereof. 

9. Settlement of Disputes 

9.1 Amicable Settlement 

The Parties shall use their best efforts to settle amicably all disputes arising out of, or in 
c o ~ e c t i o n  with, this Contract or the interpretation thereof. 

9.2 Right to Arbitration 

Any dispute between the Parties as to matters arising pursuant to this Contract which 
cannot be settled amicably within thirty (30) days after receipt by one Party of the other 
Party's request for such amicable settlement may be submitted by either Party to 
arbitration in accordance with the provisions of Clauses 9.3 through 9.7 hereof. 

9.3 Selection of Arbitrators 

Each dispute submitted by a Party to arbitration shall be heard by a sole arbitrator or an 
arbitration panel composed of three arbitrators, in accordance with the following 
provisions: 
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(a) Where the Parties agree that the dispute concerns a technical matter, they may agree 
to appoint a sole arbitrator or, failing agreement on the identity of such sole arbitrator 
within thirty (30) days after receipt by the other Party of the proposal of a name for 
such an appointment by the Party who initiated the proceedings, either Party may 
apply to the International Chamber of Commerce ("ICC") for a list of not fewer than 
five (5) nominees and, on receipt of such list, the Parties shall alternately strike names 
therefrom, and the last remaining nominee on the list shall be the sole arbitrator for 
the matter in dispute. If the last remaining nominee has not been determined in this 
manner within sixty (60) days of the date of the list, the ICC shall appoint, upon the 
request of either Party and from such list or otherwise, a sole arbitrator for the matter 
in dispute. 

(b) Where the Parties do not agree that the dispute concerns a technical matter, the 
Employer and the Operator shall each appoint one arbitrator, and these two arbitrators 
shall jointly appoint a third arbitrator, who shall chair the arbitration panel. If the 
arbitrators named by the Parties do not succeed in appointing a third arbitrator within 
thirty (30) days after the latter of the two (2) arbitrators named by the Parties has been 
appointed, the third arbitrator shall, at the request of either Party, be appointed by the 
ICC. 

(c) If, in a dispute subject to Clause 9.3(b) hereof, one (1) Party fails to appoint its 
arbitrator within thirty (30) days after the other Party has appointed its arbitrator, the 
Party which has named an arbitrator may apply to the ICC to appoint a sole arbitrator 
for the matter in dispute, and the arbitrator appointed pursuant to such application 
shall be the sole arbitrator for that dispute. 

9.4 Rules of Procedure 

Except as stated herein, arbitration proceedings shall be conducted in accordance with the 
rules of procedure for arbitration of the United Nations Commission on International 
Trade Law (UNCITRAL) as in force on the date of this Contract. 

9.5 Substitute ~rbitrators 

If for any reason an arbitrator is unable to perform his function, a substitute shall be 
appointed in the same manner as the original arbitrator. 

9.6 Nationality and Qualifications of Arbitrators 

The sole arbitrator or the third arbitrator appointed pursuant to paragraphs (a) through (c) 
of Clause 9.3 hereof shall be an internationally recognized legal or technical expert with - - 
extensive experience in relation to the matter in dispute and shall not be a national of the 
Operator's home country or of Egypt. For the purposes of this Clause, "home country" 
means any of: 
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(a) The country of incorporation of the Operator. 
@) The country in which the Operator's or any of their Members' principal place of 

u business is located. 
(c) The country of nationality of a majority of the Operator's shareholders. 
[d) The country of nationality of the Subcontractors concerned, where the dispute 

involves a subcontract. 

9.7 Miscellaneous 

In any arbitration proceeding hereunder: 

(a) Proceedings shall, unless otherwise agreed by the Parties, be held in Esy t .  
(b) The English language shall be the official language for all purposes. 
(c) The decision of the sole arbitrator or of the majority of the arbitrators (or of the third 

arbitrator if there is no such majority) shall be final and binding and shall be 
enforceable in any court of competent jurisdiction, and the Parties hereby waive any 
objections to or claims of immunity in respect of such enforcement. 

IN WITNESS WHEREOF, the Parties hereto have caused this Contract to be signed in 
their respective names as of the day and year first above written: 

FOR AND ON BEHALF OF 

UtilityCo 
[Tendering Agency/ 

FOR AND ON BEHALF OF 

[Operators] 
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Appendix A. Description of the Services 

Note: The GOE retains the exclusive right to set tariffs, fees, and any other customer charges paid for the 
water and sewerage services provided. 

The Government of Egypt (GOE) is seeking professional services of an Operator for the 
management of the potable water and sewerage systems currently operating in Egypt, in 
order to achieve the GOE's vision, mission, and strategic objectives for the water and 
sewerage sector in Egypt: 

Vision: An efficient, sustainable, and financially viable water and sewerage sector 
delivering a high quality of service to customers. 

Mission: To deliver safe, adequate, and affordable water and ensure safe sewerage 
systems for improved public health and sustainable economic development. 

Strategic Objectives: 

1. Provide water to customers at an adequate pressure and volume at all times so that 
customer demand is met and revenue targets can be achieved. 

2. Improved delivered water quality working to (e.g., Egypt National Standards 
Bureau) targets over time so that public health is improved and customer 
acceptability enhanced. 

3. Efficiently produce, treat, and distribute water to customers in order to contain 
costs and minimize the impact of tariffs on the poor. 

4. Make water services readily available to new customers in order to satisfy 
increasing demand and to reduce the impact of capital costs on tariffs, fees, and 
charges. 

5. Improve water supply services to the poor and to communities in less-developed 
areas. 

6. Ensure the effective treatment and disposal of sewerage to support improved 
public health standards. 

7. Achieve financial self-sufficiency so that long-term dependence on external 
funding is removed. 

This section provides additional information describing the specific professional services 
to be provided by the Operator and to be addressed in the Bid. This scope of services 
applies to all water and sewerage facilities and systems under the auspices of UtilityCo in 
Egypt. The Operator will be required to reach specific performance targets that are 
included in Appendix G. 
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The Operator shall provide all personnel and associated wages, salaries, benefits, 
administrative facilities, services and other services necessary to oversee the management 

w and direct the operations of the various water and sewerage systems including 
abstraction, treatment, pumping, distribution systems, wastewater collection, pumping. 
treatment, and disposal in order to complete the following Scope of Work: 

(a) To improve the efficiency and operation of the water and sewerage systems the 
Operator will: 

i. Examine each of the wells and identify and carry out the work and obtain parts, 
supervise and direct the required wellhead protection measures. 

ii. Examine existing chlorination equipment, obtain needed spare parts, direct and 
supervise repairs, prepare operational procedures and manuals, and direct 
subsequent maintenance. 

iii. Supply sufficient chlorine to ensure chlorine residuals throughout the 
distribution system. 

iv. Develop and implement a water-quality monitoring program. 

v. Identify non-compliance with water and wastewater quality standards, prepare 
regular reports, and recommend and implement improvement measures. 

vi. Develop, direct, and supervise a leak-detection program, including repair of 
leaks, replacement of pipe, and collection, compilation and analysis of repair 
statistics. 

vii. Develop, direct, and supervise an operational and customer-meter installation, 
calibration, repair, and replacement program, starting with the master meters at 
the wellheads and including all distribution meters. 

viii. Map the water and sewerage network showing all operational facilities, pipes, 
manholes, valves, and hydrants, including schematic zone plans and elevation 
drawings. Develop and test a hydraulic model and train UtilityCo staff in its use. 
Provide any hardware andlor sofbvare for this model to UtilityCo. 

ix. Install pressure monitors at critical locations within the water distribution 
network, monitor and report levels of service, and develop and implement 
improvement proposals. 

x. Using the hydraulic model and levels of service information, identify and 
implement a program of system strengthening to improve operational efficiency, 
secure supplies, and improve customer senice and reduce hydraulic losses. 
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xi. Study the water production, conveyance, and distribution systems and establish 
a water balance (audit), identifying the various components of supply and 
demand, quantifying losses from the system and other elements of unaccounted 

L y r '  

for water. Repeat the water balance exercise at six-month intervals and identify 
changes and the effects of improvement strategies. 

xii. Review existing procedures for providing new water and wastewater 
connections including new connections to existing water mains, and sewers; 
procedures for bringing new customers into the charging system; and methods 
of financing the cost of providing mains and sewers required to service new 
developments. Implement revised procedures as necessary to improve levels of 
customer service and financial performance. 

xiii. Identify the immediate needs for equipment repair; obtain parts and tools, direct 
and supervise the repairs and maintenance, including, but not limited to, all 
wells, storage tanks, pumps, generators, controls, water and sewage treatment 
equipment; and auxiliary equipment included in the water and sewerage 
systems. 

xiv. Identify the need for support facilities and equipment and administrative 
support; e.g., transportation, including specialized vehicles; communication 
systems, including telephones, two-way radios; facilities including office space, 
warehouse space, workshops, repair space, and repair tools; and equipment, 
meter testing, and repair space and equipment. 

xv. Develop and establish a preventive-maintenance program, including task 
definition, skill level, manning level, frequency, task duration, and train the 
operators. 

xvi. Develop and maintain a job-planning and control system for planned and 
emergency works. 

xvii. Develop and establish a computerized materials and maintenance management 
system, obtain the hardware, software, and train the employees. 

xviii. Examine the existing inventory of spare parts, materials, equipment and the 
computerized inventory-management system for storage and replacement. 
obtain any needed materials, and equipment. identify and carry out 
needed enhancement to the computerized system. 

xix. Assist the Employer in the implementation of donor-funded investment and 
technical-assistance programs. 

xx. Set up operational and safety procedures and manuals. 
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@) To improve service to less-developed areas the Operator will: 
i. Examine current local and international programs and best practices for 

w improving service to poor areas and develop and implement a strategy for 
improving such services. 

ii. Support the establishment of a less-developed areas unit within UtilityCo, and 
support said unit in carrying out a needs assessment of water and sewerage 
services in the less-developed areas. 

iii. Develop, supervise, and direct a service-improvement pro-oram for the water and 
sewerage services in the less-developed areas. 

iv. Develop and establish systems, procedures, and practices that support a 
participatory approach to service-provision in the less-developed areas. 

(c) To improve the efficiency of revenue collection and implement the cost-recoveq 
policies of the GOE the Operator will: 

i. Develop, supervise, and direct a program to identify illegal connections and 
convert these connections to legal service connections. 

ii. Develop and implement a strategy to introduce universal metering for domestic 
and non-domestic customers. 

iii. Develop, supervise, and direct aprogram to update the database of connections 
and to classify the use in accordance with current tariff definitions. 

iv. Develop, supenise, and direct the improvement or enhancement of 
computerized administrative systems for billing, collection, and to enforce 
collection of overdue accounts. If necessary, provide hardware and s o h a r e  and 
train the employees in its use. 

v. Examine existing financial accounts for water and sewerage and identify and 
carry out required improvements, based on international best practices relating 
to standard utility cost accounting systems. 

(d) To improve the efficiency of the customer-senrice and public-relations functions the 
Operator will: 

i. Develop a customer-service system and train employees involved in responding 
to customer complaints, inquiries, and any other communication with the 
customer. 

ii. Analyze customer complaints by type (no water, poor pressure, taste, odor, 
blocked sewers, flooding, et cetera) and geographical location and prepare 
reports and recommend and implement improvement measures. 
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iii. Develop a public-information program to educate the public as to: 

1. The importance of water supply and sewage collection and treatment to the 
population, public health, and the economy. 

2. The problems existing in the sector, including contamination of source 
water, illegal connections, and excessive leakage. 

3. The programs underway to improve service. 

4. The costs of operating the systems and the methods of recovering the costs, 
including the provisions of needed amounts for domestic use at minimum 
cost and the concept of everyone paying his "fair share." 

(e) To improve the effectiveness of the management of the water and sewerage systems 
the Operator will: 

i. Develop and implement a management-training program consisting at a 
minimum of the elements of management, personnel management, financial 
management, supervision, budgeting, planning, and controlling. 

. . 
11. Develop and implement a training program to provide technical operations and 

maintenance training to all water-system operators and maintenance workers. 

iii. Develop computerized administrative systems, obtain the hardware and 
software, and train the employees. 

iv. Develop a comprehensive occupational safety program and provide safety 
training. 

v. Develop an emergency operations plan, train the waterlsewerage-system 
employees, and conduct mock drills as training for the implementation of the 
emergency actions. 

(0 To improve the long-range performance of the water and sewerage system the 
Operator will support the UtilityCo Board of Directors in: 

i. Identifying major problem areas. 

ii. Updating the findings and recommendations of the (e.g.) Cairo Water and 
Sewerage Master Plan. 

iii. Developing a prioritized capital-improvement and rehabilitation plan. 

iv. Developing long-term strategic plans. 
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(g) To assist in implementing the investment component that will be carried out in 
parallel and financed by other donors, the Operator will: 

i. Prepare tender documents for the procurement of the different acti\lties 
included in donor-funded programs, administer the bidding processes, and 
prepare bid-evaluation reports to be submitted to the Employer and to donors. 

ii. Identify rehabilitation and extension sub-projects. 

iii. Supervise the construction of sub-projects and prepare requests for 
disbursement to be submitted to the Employer and to donors. 

To provide for administrative control of the above Scope of Work, the Operator will: 

(a) Compile and maintain comprehensive monthly records and report to the appropriate 
authorities for facilities and systems operations, regulatory matters, laboratory 
analyses, maintenance plans and activities, related fmancial matters, permit and 
compliance results, equipment status, and other relevant information in accordance 
with applicable laws, regulations, permits, and guidelines. 

(b) At least monthly, or as necessary, meet with the UtilityCo Board of Directors to 
review operations, reports, ongoing cost information, and key upcoming projects 
andlor operations which may affect service-delivery to the public. Conduct annuaI 
comprehensive plant and system inspections with the UtilityCo Board of Directors' 
designated representative, to evaluate and document conditions, safety, or other 
concerns. 

In managing the above operations, the Operator will be guided by the various standards, 
requirements, and guidance documents including, but not limited to, the follo\\kg: 

(a) Industry best practices as identified by recognized international standards. 

@) (e.g., Egypt National Standards Bureau) guidelines. 

(c) Design criteria and performance specifications for the various components and 
equipment throughout the utility as identified by manufacturers' information. 

(d) Asset-maintenance-performance standards as identified by manufacturers' 
information. 

The Workplan and Staffing Plan that are proposed by the successful Bidder will be 
binding, and will be included in this Appendix as the implementation of the Scope of 
Work. 
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Management Staff Expertise 

For the information of Bidders, the Employer estimates that the following fields of 
expertise will be required of the proposed staff in order to ensure that the above tasks in 
the Scope of Work are completed in an accurate and timely manner: 

Field of Expertise 
[Not individuals] 

General Management 

General Accounting' 
Finance 

Examples of Task Coverage 
[Examples only, not an exhaustive list] 
Overall management of the project 
Reporting and coordination with the UtilityCo Board of D~rectors 
Balance sheet 
Profit and loss statements 
Financial reporting 
Profit and cost centers 

Cost Accounting1 
Budgeting 

Water Engineering 

Variable and fixed costs 
Cost allocation 
Plan vs. Actual variance analysis 

Economic Analysis 

Participatory 
Development 

Wastewater 
Engineering 

Fixed assets register 
Expansion and replacement analysis 
Cost savings and revenue improvement programs 
Develop and implement participatory approach to services in the Less-Developed 
Areas 
Support Needs Assessment for such Areas 
Operations 
Supplyldemand management and control 
Pressure management leakage control and loss reduction 
Connections and mains for new development 
Development and application of regular and emergency operation plan 
Maintenance plans 
Organ~zation of complaints system 
Reduction of illegal water supply connections 
Supply concepts 
Operations 
Connections and sewers for new development 
Development and application of regular and emergency operation plan 
Maintenance plans 
Organlzation of complaints system 

I Reduct~on of illegal sewerage dumplng and storm water connect~ons I 
I Suooort establ~shment and ooeratlonallzatlon of Less-Develooed Areas Unlt . . 1 Rural Water Supply I Support needs assessment fbr such areas 1 I Support implementation of Program for such areas 
I Identify improvement opportunities to be financed by capital investment 

Capital Works 
Program 

. . . . . . 
Prepare outline proposals, budget estimates, and costlbenefit analyses 
Priorities schemes 
Contran Preoaration and supervision of works 
uperarlon ano systems administration of al systems 

GIS and Systems 
Administration ~ivelopment and introduction of all needed software applications . . 

Extension of computer network 
urc,a,8~r~ ana systems administration of al existing database systems 

Database 
Management 1 Development and introduction of all needed software applications 

tandardization of database systems 
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Reduction of illegal waterlwastewater connections 
I Customer service 

customer 
Management 

1 Public Information ( Public relations 1 

New connections 
Billing and revenue collection 
Customer billing queries 

t Electrical Enclineering 1 Rehabilitation of pumping stations and wellaelds 1 

1 Awareness-raising campaigns 
! Develop and apply Mure models for maintenance and repair management. identify 

Maintenance and : and implement 'best practices' 
Repair Management j Identification of needed rehabilitation and renewals 

Mechanical 
Development and introdudion of preventative maintenance Plans 

~ - - 

Instrumentation 

A p p e n d i x  B. Repor t i ng  Requirements 

I Rehabilitation of pumping stations and well-lields 
Engineering 

Energy use optimization 
! '1 

I / Development and introduction of preventative maintenance plans i 
Energy use optimization ! 
Development and introduction of preventive maintenance plans 
Introduction of appropriate monitoring and control systems 

Human Resources 
Development 

Operator shall file Annual Reports with the invoice when required in Clause 6.5(e) 
hereof, l l l y  disclosing all progress toward and actions taken to meet all performance 

factors in Appendix IV (contained in Appendix G). 

Change management I management of cultural integration I 

General and specific training programs for computerization 
! 

Occupational health and safety 
Pay, rewards, and incentives 

Operator shall f i le  In ter im Reports after the 6", IS", 3 0 ~ ,  42"*, and 54" month after the 
starting date disclosing all progress towards and actions taken to meet a l l  performance 
factors in Appendix IV  (contained in Appendix G.) within fifteen (1 5 )  days after the end 

of the month. 

Water and Wastewater . Regular monitoring of quality 
Quality Monitoring 1 Design of quality improvement program 

An annual strategic plan pursuant to Clause 3.2.2 hereof shall be prepared and filed 6, 12, 
24,36, and 48 months after the starting date. 

Materials Management 

A p p e n d i x  C. Key Personnel and Subcontractors 

Development and application of new procurement policy i 
Procurement and inventory management 
Development and implementation of on-the-job training program 

[List under C-I Titles [and names, if already available], detailed job descriptions and 
minimum qualifications of Key Foreign Personnel to be assigned to 
work in Egypt and staff-months for each. 

C-2 Same information as C-I for Key Local Personnel. 

C-3 Same as C-1 for Key Personnel to be assigned work outside Egypt 

C-4 List of approved Subcontractors [if already available]; same 
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information with respect to their Personnel as in C-I through C-4.1 

A. Operator's Representations Regarding Costs and Charges 

We hereby confirm that (a) the basic salaries indicated below are taken from the firm's 
payroll records and reflect the current salaries of the staff members listed which have not 
been raised other than within the normal annual salary increase policy as applied to all the 
firm's staff; @) attached are true copies of the latest salary slips of the staff members 
listed; (c) the field allowances indicated below are those that the Operator has agreed to 
pay for this assignment to the staff members listed; (d) the factors listed below for social 
charges and overhead are based on the firm's average cost experiences for the latest three 
years as represented by the firm's financial statements; and (e) said factors for overhead 
and social charges do not include any bonuses or other means of profit-sharing. 

I I I I I I 
----.----. Expressed in [name currency] - - - - - - - - - - - 

Name Position 

[Name of Operator] 

By: [Authorized Representative] 
Name: 
Title: 
Date: 

1 

Basic Salary per 
Working 

MonthIDaylHour 

Operator: 
Assignment: 
Country: 
Date: 

2 

Social Charges 
y h  of I) 
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B. Breakdown of Agreed Fixed Rates in Operator's Contract 

We hereby c o n f m  that we have agreed to pay to the staff members listed, who will be 
involved in this assi,ment, the basic salaries and field allowances (if applicable) 
indicated below. 

- - - - - - - - - -  Expressed in [name currency]- - - - - - - - - - - 

[Signature] Pate/ 

Name: 
Title: 

Appendix D. Hours of Work for Key Personnel 

Note: Notwithstanding any provisions of the Contract to the contrary, Egyptian Labor 
Laws and Regulations shall govern hours of work and related issues for key personnel. 

[List here the hours of work for Key Personnel; travel time to and from Eapi for 
foreign personnel; and entitlement, if any, to overtime pay, sick leave pay, vacafwn 
leave pny, et cetera] 

Appendix E Duties of  the Employer 

The Employer shall provide personnel and equipment reasonably available and that is 
reasonably required for the Operator in order for the ~ ~ k r a t o r  to perform the senices. 
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Appendix F Cost Estimates in Foreign Currency 

[List hereunder cost estimates in foreign currency:] 

1. Monthly rates for: 

Foreign Personnel (Key Personnel and other Personnel) 
Local Personnel (Key Personnel and other Personnel) [Note: This should be 
added if local Personnel are also being paid in foreign currency.] 

2. Reimbursable expenditures: 

Per diem allowances; 
Air transport for foreign Personnel; 
Air transport for dependents; 
Transport of personal effects; 
International communications; 
Printing of documents specified in Appendices A and B hereof; 
Acquisition of specified equipment and materials to be imported by the Operator 
and to be paid for by the Employer (including transportation to Egypt); and 
Other foreign-currency expenditures, like use of computers, foreign training of 
Employer's staff, various tests, etcetera. 

Appendix G. Incentive Payments 

The maximum amount that can be paid as an Incentive Fee for meeting the specified 
targets over the duration of the Contract has been fixed at USD . The maximum 
amount of Incentive Fee that can he paid annually is equal to USD Or s D  

divided into five equal parts). The actual amount of the Incentive Fee received 
by the Operator will depend on the extent of the achievement of performance targets 
specified in this Appendix and will be determined by the application of a performance 
factor (composite score) to the Maximum Annual Incentive Fee amount of USD 

. Details of the performance obligations to earn the Incentive Fee are included in 
this Appendix. Sample calculation of the performance factor (composite score) is 
included in ~ ~ ~ e n d i x  V. The Incentive ~ e e  scheduled based upon the ~erfo-ce Factor 
(composite score) is included in Appendix VI. 

Excellent performance, as defined by the level of targets included under column one of 
the Performance matrix, is expected from the Operator. Consequently, if the Operator 
does not meet the targets for Excellent performance for any performance criteria, for any 
year, the unmet target will be added to the succeeding year's target for Excellent 
performance and thus raising the Excellent target for the succeeding year. 

Performance of the Operator will be measured against the specific Performance targets 
and a weighted score of achievement called Composite Score calculated each year. A 
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Composite Score of 2.5 or greater will place the Operator on notice of possible 
termination. Performance of 3.5 or greater will be cause for termination of the Contract. 

w 
Performance Obligations of the Operator for the Duration of the Five-Year Management Contract 

' -Reduction in Unaccounted for Water" is calculated as m3 of water billed divided by m3 of waterproduced. 
m~o~~ect ion  Effciency" is calculated as total co~~ections (in local cumncy) divided by total billing (in local 

cumncy). 
'Metering Coverage" is calculated as the number of customers in the fanner service area billed on a 

metered basis divided by total customers in the former service area. 
.Disposal Effciency" is calculated as the number of hours that pumps in sewerage pumping sfahbns were 

in operation during the yeardivided by the number of hours that those pumps should have been in operation 
in nonnal conditions of the system. 

w Performance Obligations of the Operator for the First Year 

Performance Obligations of the Operator forthe Second Year 
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Performance Obligations of the Operator for the Third Year 

u' 

Performance Obligations of the Operator for the Fourth Year 

Performance Obligations of the Operator for the Fifth Year 

Brief Description of Calculation Procedure for Performance Factor (Composite 
Score) 

The proposed performance evaluation system for the Management Contract will consist 
of the following four parts: 

Part 1 : Criterion Selection 
Part 2: Criterion Weight Selection 
Part 3: Criterion Value Selection 
Part 4: Decision on the Scoring System: Calculation of Composite Score 

The first three (3) parts are designed at the beginning of each year and the last part is 
executed at the end of the year. 
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Part 1: Selection of Performance Criteria 

v In this part, the criteria for evaluating performance of the Operator are specified. In order 
to select an appropriate set of criteria, one needs to ensure that they are fair to the 
Operator and fair to UtiIityCo. 

Part 2: Criterion Weight Selection 

Whenever there is more than one indicator, we must decide what are the relative priorities 
so the Operator can allocate his time more effectively in achieving those priorities. 

Part 3: Criterion Value Selection 

The third part in the performance-evaluation system relates to criteria-value selection; 
i.e., the level of performance expected with respect to different indicators. One way to do 
so is to have a 5-point scale, where: 

1 = Excellent 
2 = Very Good 
3 = Good 
4 = Fair 
5 = Poor 

Part 4: Performance Evaluation at the End of the Year 

'-d The fourth and fmal step is taken at the end of the year, when we look at the 
achievements of the Operator and compare them with the criteria values and determine 
the composite score - reflecting overall performance of the Operator. 

A hypothetical example of the above system, including the calculation of the composite 
score is given below: 

Sample Management Contract Targets a t  the Beginning of  the Year of Year x 

The following table demonstrates the procedure for the calculation of the "Composite 
Performance Score," if at the end of the year the achievements of the Operator are as 
follows: 

Reduction of unaccounted for water 57 
Collection efficiency 36 
Metering coverage 30 
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Calculation of Composite Performance Score 

w 

The Method for Incentive Payments 

The Operator will be paid an Incentive Fee based on the following formula: 

Criterion 

Reduction of unaccounted for water 
Collection efficiency 
Metering coverage 
Composite Performance Score 

Annual Incentive Payment I = ( 3.5 - Composite Score 1 X I Maximum Annual Incentive Fee 
2.5 

The method for calculating the Composite Score is given in Appendix V. 

Units 

% 
% 
% 

The maximum annual Incentive Fee is that fee that can be earned by the Operator by 
achieving all targets for "Excellent" performance specified in column one of the 
performance matrix included in Appendix IV. 

Appendix H. Form of Bank Guarantee for Advance Payments 

Weight 

.30 

.40 

.30 

To: 
[Name of Employer] 

[Address of Employer] 
[Name of Contract] 

Gentlemen: 

Achievement 

57 
36 
30 

In accordance with the provisions of Clause 6.5(a) of the above-mentioned Contract 
(hereinafter called "the Contract) [name and address of 
Operator] (hereinafter called "the Operator") shall deposit with 

[name of Employer] a bank guarantee to guarantee its proper and faithful performance 
under the said provisions of the Contract in an amount of 

- [twenty (20) percenf of total fured fee portion of 
contract] ( ) [in words/. 

Raw 
ScMe 

2 
1.5 
1 

We, the [bank or financial institution], as 
instructed by the Operator, agree unconditionally and irrevocably to guarantee as primary 
obligor and not as Surety merely, the payment to 
[name of Employer] on his first demand without whatsoever right of objection on our 
part and without his first claim to the Operator, in the amount not exceeding 

[twenty (20) percent of total faed fee portion of contract] 
( ) [in words/. 

Weighted 
Score 
.6 
.6 
.3 
1.5 
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We further agree that no change or addition to or other modification of the terms of the 
Contract which may be made between /name of 
Employer] and the Operator shall in any way release us from any liability under this 
guarantee: and we hereby waive notice of any such change, addition, or modification. 

This guarantee shall remain valid and in full effect from the date of the advance payment 
under this Contract until [name of Employer] has 
been set off by the Employer in accordance with Clause 6.5(a). 

Yours truly, 

Signature and Seal: 
Name of Bank/Financial Institution: 
Address: 
Date: 

Appendix I. Guarantee 

Guarantee 

This Guarantee is made as of the - day o f ,  2002, by , a 
corporation ("Guarantor"), having its principal place of business in , to and 
for the benefit of UtilityCo. 

WITNESSETH: 

WHEREAS , a  corporation, (the "Compaoy") having an 
office at , has entered into a Performance-Based Management 
Contract for Water Supply and Sewerage Services in Egypt (the "Contract") with 
UtilityCo, dated ,2002. 

WHEREAS, Guarantor is willing to guarantee, as set forth below, the performance of the 
Company under the Contract. 

WHEREAS, UtilityCo would not enter into the Contract unless the Guarantor pmx6ded 
this Guarantee. 

NOW, THEREFORE, as an inducement to UtilityCo to enter into this ContracL 
Guarantor agrees as follows: 

1. Guarantor hereby absolutely and unconditionally guarantees the full and prompt 
performance by the Company of all of the Company's obligations under the Contract 
in accordance with the terms and conditions therein. 
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2. This Guarantee shall be governed by the laws of Egypt exclusive of the choice-of-law 
rules thereof, and Guarantor hereby agrees to the service of process in Egypt for any 
claim or controversy arising out of this Guarantee or relating to any breach hereof. b' 

3. This Guarantee shall be binding upon and enforceable against the Guarantor, its 
successors, assigns, and legal representatives (including any successor by merger or 
consolidation or any transferee of all or substantially all of the properties of 
Guarantor), whether or not such obligations are expressly assumed by such successor, 
assignee, or transferee, and is for the benefit of UtilityCo and any permitted 
successors and assigns under the Contract. 

4. This Guarantee may be enforced by UtilityCo without first resorting to any action 
against the Company or exhausting any other remedies that UtilityCo may have. 

5. Each and every Event of Default under the Contract shall give rise to a separate cause 
of action hereunder, and separate suits may be brought hereunder by UtilityCo as 
each cause of action arises. Guarantor waives presentation to, demand of performance 
from, and protest to UtilityCo of the obligations of the Company under the Contract. 

6. No failure or delay by UtilityCo in exercising any right, power, or privilege hereunder 
or under the Contract shall operate as a waiver thereof, nor shall any single or partial 
exercise thereof preclude any other right, power, or privilege. No waiver, amendment, 
release, or modification of this Guarantee shall be established by conduct, custom, or 
course of dealing, but solely by an instrument in writing duly executed by the party 
against whom such waiver, amendment, release, or modification is sought to be 
enforced. 

7. Guarantor may not assign its obligations hereunder, except to a successor by merger 
or consolidation or to any transferee of all or substantially all of the property of 
Guarantor. Notice of any such assignment shall be given in writing to UtilityCo 
within thirty (30) days of the effective date of any such merger, consolidation, or 
transfer. 

8. The respective obligations of Guarantor to UtilityCo set forth in this Guarantee shall 
be absolute and unconditional, shall not be subject to any requirement that UtilityCo 
first enforce any remedies it may have against the Company or any other Person, or 
any requirement to seek to recover from Company hereunder before proceeding 
against Guarantor hereunder, and shall not be subject to any claim of Guarantor 
against any other Person (including Persons in Egypt), other than a claim that the 
matter giving rise to UtilityCo's claim is the subject of dispute-resolution in good 
faith under the Contract or in the courts. 

9. This Guarantee may be executed simultaneously in several counterparts, each of 
which shall be deemed an original, and all of which together shall constitute one and 
the same instrument. The invalidity or unenforceability of one or more provisions of 
this Guarantee shall not affect the validity or enforceability of the remaining portions 
of this Guarantee. This Guarantee is entered into by Guarantor solely and exclusively 
for the benefit of UtilityCo, and may be enforced against Guarantor by UtilityCo. 
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10. Any term used but not otherwise defined herein and defined in the Contract shall have 
the meaning attributed to it in the Contract. 

1 1. Notices to be given pursuant to this Guarantee, unless otherwise stated, shall be in 
writing and shall be served personally or sent by certified mail, return receipt 
requested to: 

Guarantor at: (Name/ 
If by Mail: [Address] 
If by Hand: [Address] 

UtilityCo at: 

Or to such other address as shall be designated by such party in a written notice to the 
other party hereto. Any notice given pursuant to this Section if transmitted by certified 
mail shall be effective immediately upon receipt and, if delivered by hand, upon delivery. 

IN WITNESS WHEREOF, Guarantor has executed this instnunent the day and year 
first above written. 

ATTEST: 
ACCEPTED BY: 

Appendix J. Procurement Procedures 

The Operator must adhere to the following procurement guidelines for procurement of 
goods and services. 

Model Forms and Procedures 

1. Bid Forms and Price Schedules 

Technical Bid Form 

Date: 

GrantlCredit N": 

IFB N": 

(Name of Contract] 
To: (Name and address of Employer] 

Ladies andlor Gentlemen, 
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Having examined the Bid Documents, including AddendumIAddenda No(s). 
[number(s)], the receipt of which is hereby acknowledged, we, the undersigned, offer to 
provide the services under the above-named Contract in full conformity with the said Bid kJ" 
Documents. We are hereby submitting our Bid, which includes this Technical Bid 
(including our Staffing Plan and Workplan), and a Price Bid sealed under a separate 
envelope. 

We undertake, if our Bid is accepted, to commence work and to complete the work within 
the respective times stated in the Bid Documents. 

If our Bid is accepted, we undertake to provide an advance payment security and a 
performance security in the form, in the amounts, and within the times specified, in the 
Bid Documents. 

If negotiations are held during the period of validity of the Bid (i.e., before [datefi, we 
undertake to negotiate on the basis of the proposed staff. Our Bid is binding upon us and 
subject to the modifications resulting from Contract negotiations. 

We understand you are not bound to accept any Bid you receive. 

Dated this day of, 20 

[Signaturefin the capacity of: [Position] 

Duly authorized to sign this Bid for and on behalf of: [Name of Bidder] 

Attachments: Attachment 1 - Bid Security 
Attachment 2 - Power of Attorney 
Attachment 3 -Bidder's Eligibility and Qualifications 
Attachment 4 - Subcontracts Proposed by the Bidder 

Part A: Staffing Plan1 

The Bidder shall include a detailed staffing plan (the "Staffing Plan") setting out the 
Bidder's proposed staffing arrangements (the Bidder's own staff only) for carrying out 
the services, divided into the following sections: 

1. Staffing Chart 
2. Summary of Staff Qualifications 
3. Curricula Vitae 

The required format for these sections is provided below and on the following pages. 

Staffing Chart 

' See Bid Data Sheet, ITB 27, for more information 
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The Staffing Chart should list all proposed staff, the role of each staff member, the 
duration of the involvement of each staff member, and the location of each staffmember 
during their periods of assignment to cany out the Services. The Chart should cover all 
five years of the Management Contract (due to space constraints, this may be presented as 
five separate Charts). 

Staffing Chart 

Subtotal (3) 

Subtotal (4) 

Full-time: Part-time: 

Signature: Full Name: /Authorized Represenfafive] 

Summary of Staff Qualifications 

The Summary of Staff Qualifications shall consist of a summary table setting out the 
names of each proposed staffmember and their qualifications, years of experience, and 
areas of expertise, as follows: 

Staff inputs in these columns should be distinctly marked as either in Egypt or in the Operator's home counu?.. 
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Curricula Vitae 

This Section shall contain the signed curricula vitae of all proposed staff members, in the 
following format: 

Proposed Position: 
Name of Firm: 

Name of Staff: 

Profession: 

Date of Birth: 

Years with FirmIEntity: Nationality: 

Membership in Professional Societies: 

Detailed Tasks 
Assigned: 

Key Qualifications 

[Give an outline of staff member's experience and training most pertinent to tasks on 
assignment Describe degree of responsibility held by staff member on relevant 
previous assignments and give dates and locations. Use about half apage.] 

Education 

[Summarize collegduniversity and other specialized education of staff member, giving 
names of schools, dates attended, and degrees obtained Include any professional 
certifications. Use about one quarter of apage.] 

Employment Record 

[Starting with presentposition, list in reverse order every employment held List all 
positions held by staff member since graduation, giving dates, names of employing 
organizations, titles of positions held, and locations of assignments. For experience in 
last ten years, also give types of activities performed and client references, where 
appropriate.] 

Languages 
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[Indicate profirincy in EngCirIz and native tongue, if otizer ti~alz Eng1isI1: excelle~zf, 
W good, fair, or poor in speaking, reading, and writing.] 

Certification 

I, the undersigned, certify that to the best of my knowledge and belief, these data 
correctly describe my qualifications, my experience, and me. 

- 
[S&gnafure of siaflmember andauthorized represe&e of flrefinn) 

Full name of staff member: 

Full name of authorized representative: 

Part B: Workplan3 

In this Section, the Bidder shall include a detailed strategy and workplan (the 
"Workplan") setting out the manner in which the Bidder proposes to carry out the 
services as defined in the Scope of Work in Appendix A of the Contract Model (Section 
IV of the Bid Documents), meet the performance standards, and achieve ratings of 
"Excellent" in accordance with the Incentive Compensation Appendix (Appendix G of 
the Contract Model). The Workplan shall be divided into the following sections: 

Information Requested 
Strategy for lmproving the Efficiency and Operation of 
the Water and Sewerage Systems 

Strategy for lmproving Sewice to Less-Developed 
Areas 

Financed by other Donors 
Support for Ongo~ng Integration of Utilities Plan 

Bidder's Response 

Policies of the ~ovemment of Egypt 
Strategy for lmproving the Efficiency of the Customer 
Service and Public Relations Functions 

Strategy for lmproving the Effeciiveness of the 
Management of fhe Water and Sewerage Systems 

Strategy for lmproving the Long Range Perfomlance 
of the Water and Sewerage Systems 

' See Bid Data Shee~ ITB 27, for more information. 

Strategy for lmproving the Efficiency of Revenue , Collection and Implementing the Cost Recovery 1 

,I 
i 
'! 

\ 

PERFORMANCE-BASED WGEMENT CONCPACTS 11-53 

Strategy for Assisting in Implementing the Investment ! 
Component that will be Carried Out in Parallel and 



LEGAL. INSTITUTIONAL. AND REGULATORY REFORM I1 

Price Bid Form 

Date: kt& 
GranUCredit No: 

IFB No: 
[Name of Contracfl 
To: [Name and address of Employer] 

Ladies andfor Gentlemen, 

Having examined the Bid Documents, including AddendumIAddenda No(s). 
[number(s)], the receipt of which is hereby acknowledged, we, the undersigned, offer to 
provide the Services under the above-named Contract in full conformity with the said Bid 
Documents and our Technical Bid for a Total Management Fixed Fee4 of: [amount of 
foreign currency in words], [amount infigures]. This amount is exclusive of local taxes, 
which we estimate at: [amount of local currency in words], [amount infigures]. The 
above amounts are in accordance with the Price Schedules attached herewith and are 
made part of this bid. 

We agree to abide by this Price Bid, which consists of this letter and Attachments 1 
through 4 hereto, for a period of [number] days from the date fixed for submission of 
Bids as  stipulated in the Bid Documents, and, together with the above written 
undertakings, it shall remain binding on us subject to modifications resulting from 
Contract negotiations. 

Commissions or gratuities, if any, paid or to be paid by us to agents relating to this Bid, 
and to contract execution if we are awarded the contract, are listed below: 

Name and address of agent Amount and currency Purpose of commission or gratuity 

[if none, state ''none'y 

We understand that you are not bound to accept the lowest or any Bid you may receive. 

Dated this day of, 20 
[Signature] 

In the capacity of [Position] 

Duly authorized to sign this Bid for and on behalf of [Name of 
Bidder] 

Attachments: Schedule 1. Remuneration for the personnel 

Insert amount calculated as Item 4.3 of Commercial Bid Schedule 4 (Summary - Total Management Fixed Fee) 
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Schedule 2. Reimbursable Expenditures 
Schedule 3. Incentive Compensation 
Schedule 4. Summary - Total Management Fixed Fee 

Price Bid -Price Schedules 

PREAMBLE 

General 

1. The Price Schedules are divided into separate Schedules as follows: 

Schedule 1. Remuneration for the personnel 
Schedule 2. Reimbursable Expenditures 
Schedule 3. Incentive Compensation 

o Schedule 4. Summary - Total Management Fixed Fee 

2. The Schedules do not include a full description of the services to be performed. 
Bidders shall be deemed to have read the Bid Documents to ascertain the full scope of 
services prior to filling in the rates and prices. The entered rates and prices shall & 
deemed to apply to the full scope as aforesaid, including overheads and profit. 

3. If Bidders are unclear or uncertain as to the scope of any item, they may seek 
clarification in accordance with the Instructions to Bidders in the Bid Documents 
prior to submitting their Bids. 

Pricing 

4. Prices shall be filled in indelible ink, and any alterations necessary due to errors, et 
cetera, shall be initialed by the Bidder. 

As specified in the Bid Data Sheet, prices shall be fixed and.firm for the duration 
of the Contract. 

5. Bid prices shall be quoted in the manner indicated and in the currencies specified in 
the Instructions to Bidders in the Bid Documents. 

For each item, Bidders shall complete each appropriate column in the respective 
Schedules, giving the price breakdown as indicated in the Schedules. 

o Prices given shall be in accordance with the provisions of Clause 6.3 of the 
Contract Model (Section IV of the Bid Documents). 

6. In the event that the Bidder is selected as the Apparent Successful Bidder, and as such 
enters into negotiations with the Employer, the prices given in Schedule 1 
(Remuneration for the personnel) shall be substantiated by the following forms, 
which shall be completed and signed by the Bidder's Authorized Representative: 

PERFORWNCE-BASED W G E M E H T  COEmVICTS 81-55 



LEGAL. INSTITUTIONAL, AND REGULATORY REFORM I1 

Operator's Representations Regarding Costs and Charges 
Breakdown of Agreed Fixed Rates in Operator's Contract 

provided in Appendix C of the Contract Model (in the Bid Documents), and this form 
shall be provided by the Bidder to the Employer at the time of negotiations. 

7. In completing Schedules 1 (Remuneration for the personnel) and 2 (Reimbursable 
Expenditures), the Bidder shall indicate the portion of the Total that is attributable to 
the services to be provided for the Less-Developed Areas Program (Task (b), 
Subtasks (i) through (iv), of the Scope of Work in Appendix A - included in the Bid 
Documents). The purpose of presenting the price for services in this manner is to 
enable the Employer to evaluate the impact of the services required under the Less- 
Developed Areas Program on the total cost of the Contract. The Employer may, at its 
sole discretion, remove the Less-Developed Areas Program from the scope of 
services following opening of Bidders' Price Bids. In this case, the portion of the 
Bidder's fixed fee attributable to such Program will be deducted from the Total 
Management Fixed Fee to arrive at an amended Total Management Fixed Fee. 

8. Where there are errors between the total of the amounts given under the column for 
the price breakdown and the amount given under the Total Price, the former shall 
prevail and the latter will be corrected accordingly. 

o Where there are errors between the total of the amounts of Schedules 1 to 3 and 
the amount given in Schedule 5 (Summary - Total Management Fixed Fee), the 
former shall prevail and the latter will be corrected accordingly. 
Where there are discrepancies between amounts stated in figures and amounts 
stated in words, the amounts stated in words shall prevail. 

9. Payments will be made to the Operator in the currency or currencies indicated under 
each respective item. 

10. Items left blank will be deemed to have been included in other items. The TOTAL for 
each Schedule and the TOTAL of the Summary shall be deemed to be the total price 
for providing the services in complete accordance with the Contract, whether or not 
each individual item has been priced. 

11. When requested by the Employer for the purposes of making payments or part 
payments, valuing variations or evaluating claims, or for such other purposes as the 
Employer may reasonably require, the Operator shall provide the Employer with a 
breakdown of any composite or lump sum items included in the Schedules. 

11-56 MODEL CONTRACTS 



LEGAL INSTINTIONAL A N 0  REGULATORY REFORM I1 

Schedules of Rates and Prices 

The following schedules are included: 

. Schedule 1. Remuneration for the personnel 
Schedule 2. Reimbursable Expenditures 
Schedule 3. Incentive Compensation 
Schedule 4. Summary - Total Management Fixed Fee 

Schedule I. Remuneration for  t h e  personnel 
5 

I I I I I I 

I I I Signature of Bidder I 

Schedule 2. Reimbursable ~ x ~ e n d i h r r e s '  

T o  be completed per SubClauw 63@) of the Contract Model (Section 1V of the Bid Dowmcnts). 
The Less-Develoocd Areas Proeram is described bv Task (b) . Subtasks ii) lhroueh (iv). ofthc Scorn of \\'orl. ~ . ~~ - . .. . , - . ,. 

(Appendix A of lhe Conuact Model, includes as Section IV of the Bid Documents). 
' TO be completed as per Sub-clause 6.3(c) of the Contract Model (Section 1V of the Bid Documents). 
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w 

Schedule  3. Incentive ~ o m ~ e n s a t i o n ~  

The Less-Developed Areas Program is described by Task (b) , Subtasks (i) through (iv), of the Scope of Work 
(Appendix A of the Contract Model, included as Section IV of the Bid Documents). 

The actual amount of Incentive Compensation to be paid to the Operator shall be calculated pursuant to Appendix H 
of the Contract Model (Section IV of the Bid Documents). 
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Schedule 4. Summary -Total Management Fixed Fee (TMFF) 

I I I 
4.1 ) Fixed Fee Component I ! 

I I I 
I Total Schedule 1. Remuneration for the personnel (1.1) 
I I I 

Total Price 
Foreign I LE 

Item 

I 
I Total Schedule 2. Reimbursable Expenditures (2.4) ! ! 

I 

Description 

I 
I Total Schedule 3. Incentive Compensation (3.1) 1 I 

4.2 

I I I 
Subtotal -Incentive Compensation I 

I I I 

Subtotal -Fixed Fee 

Incentive Comuensation Comuonent 

I I I I I I I 
! 1 Name ofBidder I 

4.3 

4.4 

- 
I I I I I I 

I I ( Signature of Bidder / 

I I 

TOTAL (to Bid Form) 1 1 
I I I I 

Total Portion of Fixed Fee Attributable to Less-Developed Areas Program I 
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Bid Security Form 
Date: 

GrantICredit NO: W 
IFB NO: 

[Name of Contracfl 
To: (Name and address of Employer] 

WHEREAS, [name of Bidder] (hereinafter called "the Bidder") has submitted its Bid 
dated [date of Bid] for the performance of the above-named Contract (hereinafter called 
"the Bid"). 

KNOW ALL PERSONS by these present that We [name of bank] of [address of bank] 
(hereinafter called "the Bank"), are bound unto [e.g., UtilityCoj (hereinafter called "the 
Employer") in the sum of [e.g., US$50,000.00 fifty thousand United States dollars)], 
for which payment well and truly to be made to the said Employer, the Bank binds itself, 
its successors and assigns by these presents. 

Sealed with the Common Seal of the said Bank this day of 20 

THE CONDITIONS of this obligation are the following: 

1. If the Bidder withdraws its Bid during the period of bid validity specified by the 
Bidder in the Bid Form, or 

2. If the Bidder, having been notified of the acceptance of its Bid by the Employer 
during the period of bid validity: 

o fails or refuses to sign the Contract Agreement when required or 

fails or refuses to issue the performance security in accordance with the Bid 
Documents, 

We undertake to pay to the Employer up to the above amount upon receipt of its first 
written demand, without the Employer having to substantiate its demand, provided that in 
its demand the Employer will note that the amount claimed by it is due it, owing to the 
occurrence of one or both of the two above-named conditions, and specifying the 
occurred condition or conditions. 

This guarantee will remain in full force up to and including [date thirty (30) days after 
theperiod of bid validiijtl, and any demand in respect thereof must reach the Bank not 
later than the above date. 

For and on behalf of the Bank 
[Signature] 

In the capacity of 
[Position] 

Common Seal of the Bank 
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Performance Security Form 
(Letter o f  Guarantee) 

Date: 
GrantICredit NO: 

IFB NO: 

[Name of Contracg 
To: [Name and address of Employer] 

Dear Ladies and/or Gentlemen, 

We refer to the Contract Agreement Cthe Contract") signed on [date] between you and 
[name of Operator] ("the Operator") concerning the Performance-Based Management 
Contract for Water Supply and Wastewater S e ~ c e s  in Egypt. The Operator is required, 
pursuant to the Contract, to give [e.g., UtiliqCo] a guarantee by a recognized bank or 
financial institution in the sum of [cap, US% 250,000.00 (two hundred a n d @ i  thousand 
United States dollars)]. 

By this letter we, the undersigned, [name of Bank], a Bank (or company) organized 
under the laws of [country of Bank] and having its registered/principal office at [address 
of Bank], do hereby jointly and severally with the Operator irrevocably guarantee 
payment owed to you by the Operator, pursuant to the Contract, up to the sum of [eg., 
US%250,000.00 (two hundred andfifq thousand United State. dollars)/ under the 
terms set out in this guarantee. 

GUARANTEE 

We guarantee and will be responsible to [eg., UtiliqCo] for all amounts owed to it by the 
Operator from time to time up to a total aggregate amount of [cg., US$250,000.00 (fiuo 
hundred andfifq thousand United States dollars)]. Amounts payable under this 
guarantee will be paid in United States dollars. 

We undertake to make payment under this Letter of Guarantee upon receipt by us of your 
first written demand signed by your duly authorized officer declaring the Operator to be 
in default under the Contract and without cavil or argument any sum or sums within the 
above-named limits, without your need to prove or show grounds or reasons for your 
demand and without the right of the Operator to dispute or question such demand. 

Our liability under this Letter of Guarantee shall be to pay to you whichever is the lesser 
of the sum so requested or the amount then guaranteed hereunder in respect of any 
demand duly made hereunder prior to expiry of this Letter of Guarantee, without being 
entitled to inquire whether or not this payment is lawfidly demanded. 

We waive any requirement that [eg., UtiIifyCoJ demand any debt or payment from the 
Operator before presenting us with a demand under this guarantee. 

PERFORMIVICE-BASED MANAGEMENTCONIFACTS 1141 



LEGAL, INSTITUTIONAL, AND REGULATORY REFORM I I  

We agree that no change, addition to, or other modifications of the terms of the Contract 
or to any documents that have or may be made between [e.g., UtilityCo] and the Operator W 
will in any way release us from any liability under this guarantee, and we waive any 
requirement for notice of any such change, addition, or modification. 

This Letter of Guarantee shall be valid from the date of issue. This guarantee and our 
obligations under it will terminate on the date sixty (60) days after the first to occur of: 

The Expiry Date (as defined in the Contract) 
The earlier termination of the Contract 

each as advised to us in writing by [e.g., UtilityCo]. 

Except for the documents herein specified, no other documents or other action shall be 
required, notwithstanding any applicable law or regulation. 

Our liability under this Letter of Guarantee shall become null and void immediately upon 
its expiry, whether it is returned or not, and no claim may be made hereunder after such 
expiry or after the aggregate of the sums paid by us to you shall equal the sums 
guaranteed hereunder, whichever is the earlier. 

All notices to be given hereunder shall be given by registered (airmail) post to the 
addressee at the address herein set out or as otherwise advised by and between the parties 
hereto. 

We hereby agree that any part of the Contract may be amended, renewed, extended, 
modified, compromised, released, or discharged by mutual agreement between you and 
the Operator, and this security may be exchanged or surrendered without in any way 
impairing or affecting our liabilities hereunder without notice to us and without the 
necessity for any additional endorsement, consent, or guarantee by us; provided, 
however, that the sum guaranteed shall not be increased or decreased. 

No action, event, or condition which by any applicable law should operate to discharge us 
from liability hereunder shall have any effect, and we hereby waive any right that we may 
have to apply such law, so that in all respects our liability hereunder shall be irrevocable 
and, except as stated herein, unconditional in all respects. 
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The laws of Egypt govern this guarantee. 

This guarantee is biding on ow successors and permitted assignees. 

Yours truly, 
mame of the Bank] 

[Authorized 
Signature] 

Bank Guarantee Form for Advance Payment 

See Appendix H of the Contract Model (in the Bid Documents). 
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SECTION I l l  

Service Contract 

A. Model Service Contract 

Service Contract for Operation and Maintenance 
of Watermastewater Facilities 

THlS AGREEMENT is made and entered into this - day of . 2 0 .  between 
, a [Government-owned orprivate Utility] with its principal 

place of business located at (hereinafter "the 
Utility"), acting through its Board of Directors (hereinafter "Board"), and 

, a private company with its principal place of 
business located at (hereinafter "the Contractor"). 

WHEREAS, the Utility owns the waterlwasteu~ater treatment and conveyance facilities 
(hereinafter "Facilities") 

WHEREAS, the Utility has authority under the [appropriate legd jushJ7cafrbnl to enter into 
a professional senices contract for the operation and maintenance of said Facilities. 

WHEREAS, the Contractor is experienced in and capable of supplying the professional 
management, operation, and maintenance services for such Facilities. 

NOW, THEREFORE, in consideration of the mutual agreement of the terms and conditions 
herein, the Parties agree as follows: 

Article I: Purpose 

The Utility agrees to engage the Contractor as an independent Contractor to manage, operate, 
and maintain the Facilities that are owned and controlled by the Utility during the tenn of this 
Agreement. 

Article II: Scope of Services 

The Scope of Services contemplated under this Agreement shall include the management, 
operations, maintenance, and repair of the Facilities (e.g., wellfields, treatment plant, 
pumping stations, water dishibution network, and collection system) as more fully set forth in 
Appendix A, attached hereto. In addition, all services will comply with all requirements listed 
in the Utility's Request For Proposal (hereinafter "RFP), attached hereto Appendix B. 

1. Process Control 

The Contractor shall manage, operate, and maintain the Facilities within their design capacity 
and capability in order that the finished water qualityleffluent discharges from the Facilities 
meet the requirements as specified in Appendix B. The Contractor may alter the Facilities to 
achieve the objectives of this Agreement;provided, however, that no alteration shall be 
without the Utility's approval. 
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2. Technical Support 

The Contractor shall provide on-call backup expertise in process control, management, 
operations, and maintenance necessary to assure performance of this Agreement at no 
additional cost to the Utility. 

The Contractor shall implement site-specific safety programs to include training, record 
keeping, safety meetings, and an emergency response program, all to be acceptable to the 
Utility. 

3. Odor Control and Abatement 

The Contractor shall implement odor-control measures at the Facilities as required and 
necessary to prevent the emission of odors from said Facilities. The Parties agree that 
preventing odors is a prime operating consideration. 

The Contractor shall respond to all odor complaints in a positive and professional manner. 
Whenever an odor complaint is investigated, a record shall be made that includes the time 
and circumstances of the complaint and follow-up action(s) taken. A copy of the report shall 
be submitted to the Board promptly. 

4. Testing and Laboratory Analysis 

The Contractor shall perform the necessary testing and laboratory analysis as required by the 
Utility's operating permit, and for process control. Laboratory analysis shall conform to the 
latest edition of Standard Methods for Examination of Water and Wastewater or its European 
equivalent. The Contractor shall submit results on a monthly basis to the appropriate 
monitoring agency, with copies to the Utility. 

5. Finished WaterIWastewater Effluent Standards 

Within its capacity and capabilities, the Contractor shall operate and maintain the Facilities in 
such a manner that the finished waterlwastewater effluent quality is maintained at all times at 
a level equal to, or better than, the finished waterlwastewater effluent requirements 
established in the operating permit of the Facilities. 

In the event that the finished waterlwastewater effluent quality is not in compliance with the 
requirements of the permit, the Contractor shall immediately notify the Utility and shall 
submit a report within forty-eight (48) hours outlining the proposed corrective action and 
schedule thereof. In the event that abnormal or biologically toxic material is received at the 
Facilities, the Contractor shall immediately notify the Utility and work with the Utility to 
remove andlor reduce such substances to the best ability of the Parties. If these substances 
cannot be removed, and if finished waterlwastewater effluent parameters affected by these 
substances exceed the operating permit, the Contractor shall not be responsible for permit 
compliance for the parameters until these substances are removed from the Facilities. 
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6. Management Systems 

The Contractor shall install (i) the necessary computer hardware and s o h a r e  to provide a 
comprehensive preventive maintenance management system, and (ii) a processmonitoring 
and -reporting system. The Utility will approve all software in advance. Computer hardware 
and software shall become the property of the Utility. 

7. Operations 

The Contractor shall maintain complete and accurate records of operations, maintenance, 
repairs, and improvements, together with an operator's daily log of significant events of the 
Facilities history. All such records and diaries shall be available for inspection by the Utility. 

8. Monthly Report 

The Contractor shall prepare and submit to the Board two (2) copies of a monthly report, 
including, but not limited to, the following information: 

Data required by the operating permit; 
e Summary of quantitative and qualitative data for liquid and solids process control; 

Staff changes; 
Both existing and planned training activities; 
Safety and related items; 
Status of equipment and facilities 
Status of its budget. 

9. Annual Report 

Once each year at a time to be determined by the Board, the Contractor shall prepare and 
submit three (3) copies of an annual report describing the operational and maintenance status, 
overall plant performance, requirements for additional capital equipment, and significant 
occurrences during the previous year. 

10. Budget 

The Contractor's budget and Agreement year shall be fiom January 1 to December 3 I. 

11. Supervision 

The Contractor shall provide a professional Treatment Facility Manager whose skills and 
experience shall include, but not be limited to, personnel administration, technical water and 
wastewater treatment, public relations, and communications necessary for the operations, 
maintenance, and repair of the Facilities. 

12. Staffing 

The Contractor shall staff the Facilities with employees experienced in every aspect of 
treatment systems. The staffing plan used by the Contractor shall be consistent with project 
requirements and shall be as represented by the Contractor in his proposal. The Facilities' 
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staff provided by the Contractor shall have the required certifications to operate and maintain 
the Facilities. 

13. Training 

The Contractor shall conduct an ongoing training program with both classroom and field 
training for all personnel associated with the operation and maintenance of the Facilities. The 
training shall include, but not be limited to, safety, operations, maintenance, repair, and first 
aid. The Utility may send its employees to these training sessions. 

14. Vehicles 

The [Ufility/Contractor] shall provide all vehicles necessary to meet the requirements of this 
Agreement. All vehicles shall be restricted in use to work provided under thisAgreement. 

15. Security 

The Contractor shall properly secure access to the Facilities, within the limits of existing 
security measures. 

16. Appearance 

The Contractor shall obtain the Board's approval of any modification or major maintenance 
affecting appearance. The Contractor recognizes the concern of local groups toward the 
outward appearance of buildings and structures, and agrees to maintain the cleanliness and 
appearance of the Facilities in a professional manner. 

17. Public Relations 

Subject to approval by the Board, the Contractor shall develop and implement a 
comprehensive public-awareness program to provide information to increase public 
understanding of the Facilities' programs, operations, and obligations. 

18. Expenses 

The Contractor shall pay all expenses required for the normal and routine operation and 
maintenance of the Facilities, including, but not limited to, the following: personnel costs, 
fuel, electricity, chemicals, and expendable supplies, in compliance with the RFP. The 
Contractor shall not pay expenses arising from a change to the Scope of Services, extension 
of time, changes in law, or any damages resulting from an Act of God, the Utility, or a third 
party. 

19. Maintenance 

The Contractor shall perform routine preventive and corrective maintenance at the Facilities. 
The Contractor shall install, operate, and administer a computerized maintenance 
management program and maintain all equipment and structures assigned to the Contractor 
by the Utility under this Agreement. 
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The system shall produce an inventory of spare parts and readily available documentation of 
the corrective maintenance history for each piece of equipment. The Contractor shall provide 
records of maintenance performance, which shall be in accordance with manufacturers' 
specifications. The maintenance records should be updated weekly. The Contractor shall be 
responsible for all grounds care, including lawns, landscaping, fencing, signs, site drainage, 
walkways, snow removal, and building paint. 

20. Capital Expense p w o  Options Shown, Select One Option1 

20a. Option 1 (Contractor Pays No Capital) 

The Contractor shall not be responsible for capital improvements. For purposes of this 
Agreement, a capital item is defined as any new item of equipment that significantb extends 
service life, represents a non-routine type of purchase, is usually preplanned for purchase, and 
costs at least[LE J. 

All proposed capital repairslreplacement amounts shall be submitted to the Board for 
approval prior to proceeding with repairs or replacement. Each request should identi@ the 
repair or replacement needed, its cause, its estimated cost, and the degree of urgency. 

20b. Option 2 (Contractor Responsible for Replacement of Some Capital Items) 

The Contractor shall establish and maintain an Asse'eReplacement Fund (hereafter "the 
Fund") to which shall be credited all monthly capital-replacement payments described in 
Article V of this Agreement. The amounts credited to the Fund are as follows: 

1. The Contractor shall from timeto-time disburse amounts from the Fund for the purchase 
of capital items at the direction of the Utility, or at the initiative of the Contractor, but 
only with the prior consent ofthe Utility in each instance. Capital items shall mean any 
item of equipment which: 

Significantly extends service life of equipment or process 
Represents a non-routine purchase. 
Is customarily planned for purchase. 
Costs at least[LE-. 

2. All earnings on amounts credited to the Fund shall be paid to the Contractor monthly as 
an agency fee for establishment and maintenance of the Fund. 

3. At the termination of the Agreement, all amounts then remaining in the Fund shall be 
credited and paid to the Utility. 

In the establishment and maintenance of the Fund, the Contractor shdl at alltimes act as 
agent for and under the control of the Utility, which shall be the owner of all capital items 
purchased from the Fund. 

As such agent, the Contractor shall provide the Utility with an accounting of the Fund, which 
the Contractor may, at its election, commingle with its own funds for ease of administration. 
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21. Laws 

The Contractor shall comply with all applicable laws of the[ Districfl, as well as 
relevant laws and decisions of the institutions of Government of Egypt, as theypertain to the 
Facilities. 

22. Warranties and Guarantees 

The Contractor shall assist the Utility with the enforcement of existing equipment warranties 
and guarantees, and maintain all warranties on new equipment purchases after this 
Agreement is executed. The Utility shall cooperate with the Contractor on any existing 
warranties for the mutual benefit of the Utility and the Contractor. 

23. Penalties and Fines 

The Contractor shall be responsible for fines and penalties from environmental or other 
government agencies that may result from discharge violations resulting from lack of 
adequate process control and/or improper operations or maintenance of the Facilities. 
Through administrative procedures and legal action, the Contractor reserves the right to 
contest any such actions prior to payment. The Contractor shall not be liable for such fines if 
he can establish that such violations were the result of Acts of God, the Utility, or third 
Parties. 

24. Sludge Disposal 

The Contractor shall dispose of treatment residuals at the landfill site designated by the 
Utility and/or other government agencies. Should the current disposal method or disposal site 
be discontinued, the Contractor and the Utility agree that this shall constitute a change in the 
Scope of Services. 

25. Plant Modifications 

In the event that construction and/or modification of the Facilities is required during the term 
ofthis Agreement, the Board and the Contractor shall work together to maintain accessibility 
and minimize disruptive problems when encountered. 

However, the Contractor shall be compensated for costs that arise from causes outside of its 
responsibility and control, including equipment outages and/or damage. The Contractor shall 
not be responsible for finished waterlwastewater effluent violations resulting from such 
outages. 

The Contractor agrees to review modifications to the Facilities and startup plans for 
equipment and processes. However, the Contractor shall not have any liability arising from 
the design of such Facilities or for damages arising from defects in their construction. 

As new equipment andfor processes comes on-line, the Contractor and the Board shall agree 
to an adjustment in the contract price, if required, prior to such services being provided by the 
Contractor. 
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26. Inspection 

The Board shall have the exclusive right to inspect the Facilities and equipment at any time 
during the term of this Agreement to ensure compliance with the terms and conditions herein. 

27. Accounting Records 

The Contractor shall maintain complete, accurate, and up-to-date financial records as they 
apply to the terms of this Agreement. All records shall be maintained in accordance with 
generally accepted accounting principles. 

28. Access to Records 

Upon reasonable notice, the Contractor shall provide the Board access to financial and 
operating records during normal business hours. 

29. Licenses, Permits, and Certificates , 
The Contractor shall apply for, obtain, and maintal 'ha 1 1  licenses, permits, and certifications 
necessary to execute services in compliance with gove%ng laws and replations as they 
apply to this Agreement. The Contractor agrees to keep these documents current, and to pay 
for associated fees and charges. 

Article IIt: Responsibilities of the Utility 

The Utility shall provide all equipment, structures, facilities, and vehicles under their 
ownership and presently assigned to the Facilities or as specified in hture construction 
contract specifications. 

The Utility shall pay for necessary capital expenditures as defined in Article I1 of this 
Agreement. 

Article IV: Term and Termination 

1. Contract Term 

The professional services under this Agreement shall commence o n [ d q  and end on fdme, 
(usuutlyfive (5)-seven (7) y e w ,  unless this Agreement is extended as hereinafter provided. 

2. Extension 

This Agreement may be extended at me agreement of the Parties. The Parties to meet 
not later than six (6) months before the termination date of this Agreement for purposes of 
negotiating an extension of this Agreement on mutually agreeable terms. 
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3. Termination 

Either Party to this Agreement may terminate this Agreement upon a material breach by the 
other Party, providing that the terminating Party first provides written notice of such breach 

w 
to the other Party and assuming that such breach is not corrected within ninety (90) days. 

In this event, the Contractor shall continue to provide operations staff, should it be required, 
for a period of at least ninety (90) days beyond the date of termination, at cost plus ovahead 
and reasonable profit. 

Article V: Compensation - Option 1 

The contractor assumes inflation and demand risk. 

1. Fixed Fee 

The Utility shall pay the Contractor an annual lump sum fixed fee, which is not subject to 
review, audit, or modification except as otherwise provided in this Agreement. The fixed fee 
for the Agreement shall be payable in equal monthly amounts, which are due on the first of 
each month for which services will be rendered. 

For any payment to the Contractor which is not made witxm fifteen (15) days after it is due, 
the Contractor shall receive interest at the current prime interest rate of the national bank, 
plus one percent per annum on the unpaid balance. 

The Contractor's fee is broken down into a series of five (5) one-year pdces to include 
monthly payment for said periods, as follows@gures are indicative on[y]: 

2. Changes 

Year 
1 

2 

3 

4 

5 

In the event that any changes in the scope of operation of the Facilities shall occur including, 
but not limited to: 

Changes in law or regulations or reporting requirements 
Changes in finished waterlwastewater effluent standards that increase the cost of 
operating and maintaining the Facilities. 
Additional costs for treating abnormal or biologically toxic material 
Other changes in the Scope of Services in Article I1 of this Agreement. 

Annual Fixed Fee 
$555,308 

$61 9.833 

$666,495 

$718,664 

$778,150 

The Contractor shall be entitled to additional compensation that shall be retroactive to the 
time of such change, and shall be negotiated by the Parties within a reasonable period of time. 

Monthly Payment 
$46,276 

$51.653 

$55,541 

$59.889 

$64,846 
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Any changes in the Scope of Services that decrease the cost of operating the Facilities shall 
entitle the Utility to a reasonable reduction ofthe fixed fee, and shall be negotiated by the 

w Parties within a reasonable period of time. 

Article VI: Compensation - Option 2 

The utility assumes inflation and demand risk. 

1. Fee 

The Utility shall pay the Contractor an initial annual lump sum fee of 
which is not subject to review, audit, or modification except as otherwise provided in this 
Agreement. This fee is based on an initial average daily demand (water supply or wastewater 
flow) of liters-per-second. The fixed fee for the Agreement shall be payable 
to the Contractor in equal monthly amounts, which are due on the first of each month for 
which services will be rendered. 

The fee shall be adjusted every six (6) months for changes in demand and inflation, using the 
formula below: 

Demand ,,+, 
CPIU Demand 

Where: 

n = initial time n 
n+l =time 6 months later than time n 
Fn = Fee at initial time n 
Fn+l =Adjusted fee at time n+l 
CPIU = Consumer Price Index-Utilities (or Alternative Inflation Index) 
VC =Variable Operating Costs pumping Electricity +Process Chemicals) 
Demand = Average waterlwastewater processed between time n and n i l  

For any payment to the Contractor which is not made within fifteen (15) days after it is due, 
the Contractor shall receive interest at the current prime interest rate of the national bank 
plus one percent per annum on the unpaid balance. 

2. Changes 

In the event that any changes in the scope of operation of the Facilities shall occur including, 
but not limited to: 

Changes in law or regulations or reporting requirements. 
Changes in finished waterlwastewater effluent standards that increase the cost of 
operating and maintaining the Facilities. 
Additional costs for treating abnormal or biologically toxic material 
Other changes in the Scope of Services in Article I1 of this A,geement. 
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The Contractor shall be entitled to additional compensation that shall be retroactive to the 
time of such change, and shall be negotiated by the Parties within a reasonable period of time. 

Any changes in the Scope of Services that decrease the cost of operating the Facilities shall 
\V_))yi 

entitle the Utility to a reasonable amount of reduction in the fixed fee, and shall be negotiated 
by the Parties within a reasonable period of time. 

Article VII: ~ i s k - ~ a n a ~ e m e n t  

1. Indemnification 

The Contractor shall hold the Utility and its elected and appointed officers and employees 
harmless from any liability for claims or damages for personal injury or property damage that 
is caused by, or arises from, the negligence of the Contractor. In turn, he Utility shall hold 
the Contractor and its officers and employees harmless from any liability for claims or 
damage that is caused by or arises from the negligence of the Utility. In no event shall the 
Contractor be liable for indirect and consequential damages (including, but not limited to, 
loss of profits or revenue and loss of use of equipment and facilities) arising out of any error 
or agreement, based upon contract, negligence, or any other cause of action. 

2. Comparative Responsibility 

In the event that both Parties are found by a fact-finder to be negligent, and the negligence of 
both is the proximate cause of such claim for damage for personal injury or property damage, 
then, in such event, each Party shall be responsible for the portion of the liability equal to 
such Party's comparative share of the total negligence. 

Li 
3. Insurance 

The Contractor shall maintain the following insurance coverage during the term of this 
Agreement: 

Public Liability and Property Damage Insurance in the amount of not less than [local 
equivalent of US$1,000,000] with combined single limits for personal injury and 
property damage. 

Workman's Compensation Insurance[or local equivalent] for all of the Contractor's 
employees employed by the Facilities. 

Automobile liability insurance in amounts not less than/local equivalent of 
US$IOO,OOO/US$200,000] for personal injury and property damage, respectively 

The Contractor shall furnish the Board with satisfactory proof of such insurance and each 
policy shall require a thirty (3O)day notice of cancellation or material change to be given to 
the Board while this Agreement is in effect. These policies shall be in effect at the time the 
Contractor takes possession of the Facilities. 

The Utility agrees to purchase and maintain property and structures liability insurance/q 
available] and flood insurance[ifavailable] policies, including extended coverage plus 
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vandalism and malicious mischief to the full insurable value of the Facilities. The Contractor 
shall be named as an additional insured, according to its interest, under these policies during 
the term of this Agreement. 

Article VIII: Miscellaneous 

1. Relationship 

It is understood that the relationship between the Utility and the Contractor is that of 
independent contractor and none of the agents of the Contractor shall be considered agents or 
employees of the Utility. 

2. Applicable Law 

The Contractor shall comply with all applicable laws as they apply to the Facilities. 
Departures therefrom shall be promptly corrected and shall be the responsibility of the 
Contractor. 

3. Amendments 

This Agreement contains the entire agreement between the Utility and the Contractor and 
supersedes all previous or contemporaneous communications, representations, or agreements. 
This A,mment may only be modified by a written amendment signed by both Parties. 

4. Waiver 

The failure on the part of either Party to enforce its rights as to any provision ofthis 
Agreement shall not be construed as a waiver of its rights to enforce such prov'sions in the 
future. 

5. Assignment of the Agreement 

This Agreement shall not be assigned by either Party without prior written consent ofthe 
other unless such assignment shall be to an affiliate or successor of either Part?.. 

6. Force Majeure 

Each Party's performance under this Agreement shall be excused if the Party is unable to 
perform because of actions due to causes beyond its reasonable control such as, but not 
limited to, Acts of God, the acts of a civil or military authority, governmental priorities, fues, 
strikes and/or picketing, epidemics, quarantine restrictions, riots, civil disobedience, and 
delays in transportation. 

In the event of any such Force Mujeure, the Party unable to perform shall noti& the other 
Party within twenty-four (24) hours of the existence of suchForce Majeure and shall be 
required to resume performance of its obligations under this Agreement upon the termination 
of the aforementioned Force Mujeure. 
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7. Authority to Contract 

Each Party warrants and represents that it has authority to enter in to this Agreement. The 
Utility warrants, represents, and certifies that it has appropriate funds available for payment 

w 
to the Contractor required by this Agreement. If the Utility is unable to provide appropriate 
funds, the Contractor shall have the option to terminate this Agreement. 

8. Access 

The Contractor agrees to allow the Utility's officials access to all of the Facilities covered by 
this Agreement during normal working hours. 

9. Notices 

All notices shall be in writing and shall be delivered in person or transmitted by certified 
mail, return receipt requested. Notices to the Contractor shall be addressed to:[Address of fhe 
Contractor] 

Notices required to be given to the Utility shall be addressed to: [Address of the Utiity] 

10. Severability 

Should any part of this Agreement, for any reason be declared invalid or void, such decision 
shall not affect the remaining portion of the Agreement, which remaining portion shall 
remain in full force and effect as if this Agreement had been executed with the invalid portion 
eliminated. 

b d  
IN WITNESS WHEREOF, the Parties sign this Agreement as of the date first written. 

WITNESS: [The Utility/ 

BY: 

WITNESS: [The Contractor] 

BY: 

Appendices 

Appendix A. Facilities 

[Provide a description of the Facilities.] 

Appendix B. Request for Proposal (RFP) 

[Provide the Request for Proposal.] 
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C. Model Lease 

THIS LEASE is dated ,20 

BETWEEN 

[Name of Utility or Other Government Contracting Authority (the Lessor)]; and 

flame of the Lessee] 

BACKGROUND 

A. Under its company regulations, the Lessor is responsible for providing, distributing, and 
c o n s e ~ n g  the supply of urban water in [geographical area] for public, domestic and 
industrial purposes. 

B. The Lessor will grant to the Lessee an exclusive lease of the business unit for its 
operation and maintenance and for the purpose of producing, distributing, and collecting 
charges for portable water in accordance with this lease. 

C. During the Operating Period, the Lessee will be responsible for managing and operating 
the business unit and the Connections Improvements, Rehabilitations, Renewals, and 
Maintenance. All Expansions and some repairs and replacements to the business unit will 
be undertaken by the Lessor. 

D. The Lessee will purchase from the Lessor the Commencement Assts. 

E. As at the Expiry Date or the earlier termination of this lease: 

(a) The Lessee will return the business unit to the Lessor. 
(b) The Lessor will acquire from the Lessee the Termination Assets. 

LEASE 

1. Definitions and Interpretation 

1.1 Definitions 

Unless the context requires otherwise: 

"Agreed Form" means the form of a document initiated by the parties for identification or as 
approved by the Lessor. 

"Arbitration Rules" means the Rules of Arbitration of the International Chamber of 
Commerce. 

"Automatic Payment Instructions" is defined in the Tariff -4ccount Agreement. 

"Bulk Water Meters" means those meters in the Bulk Water System that are used to measure 
bulk water flow. 
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"Bulk Water Meters" means the facilities used to procure and deliver bulk water for the 
business unit including dams, catchments, reservoirs, springs, associated pipelines, water 
treatment facilities and their related facilities that do not form part of the Distribution System. W 

"Business Unit" means: 

(i) The Land 
(ii) The Operating Assets 
(iii) The Bulk Water System 
(iv) The Distribution System 
(v) The Bulk Water Meters 
(vi) The Consumer Meters , 

(vii) All Works 
(viii) Any facilities in Schedule 2 that are used to procure, treat, transport or deliver water and 

to provide the Services. 

"Cause" means any fact or circumstance that legally entitles an authority to impose a 
requirement for, revoke or amend the terms or conditions of, a Consent. 

"Change in Law" means any of the following that happen after the date of this lease: 

(a) the enactment or commencement of any Egyptian law; 
@) the repeal, modification or re-enactment of any existing Egyptian law; 
(c) a change in the generally accepted interpretation or application of any Egyptian law by an 

Governmental Instrumentally which has the authority to interpret or apply that law; 
(d) the introduction of a Tax Holiday; or 
(e) except with Cause: 

(i) the imposition of a requirement for a Consent; 
(ii) a change in or addition of terms or conditions to an issued Consent; or 
(iii) the revocation or cancellation of a Consent. 

"Change in Law Notice" is defined in Clause 19.2(a) 

"Change in Law Option" is defined in Clause 19.3(a). 

"Commencement Assets" is defined in Schedule 13. 

"Commencement Completion" is defined in Schedule 13. 

"Commencement Date" means the first date on which all condition precedents referred to in 
Clause 2 have been satisfied or waived by the party entitled to do so. 

"Commission" means [the regulatory authority, ifany]. 

"Completion Accounts" is defined in Schedule 15. 

"Completion Date" is defined in Schedule 15. 
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"Condition Survey" means a survey of the condition of the business unit or any part ofit 
camed out in accordance with Clause 11.5. 

"Connection Point" means the physical point on the boundary of a property of a Consumer 
where the stop tap measure for that Consumer is located. 

"Consents" means: 

(a) The Initial Consents 
(b) The Operating Consents 
(c) Any other consent, license, approval, permit, no objection certificate or othm 

authorization which must be obtained by a party or a Contractor from an Governmental 
Instrumentality to implement this lease. 

"Consumer Database" means [describe applicable database(s)]. 

"Consumer Charter" means the Consumer Charter that must be adopted in accordance with 
the [regulatory regulations, i fan~g.  

"Consumers" mean all persons from time to time with a Connection to the business unit 

"Consumer Connections" means a connection from a Connection Point to a point inside a 
Consumer's property and includes the Consumer Meter. 

"Consumer Deposit" means any deposit or other security held to secure payment of the Tariff 
by a Consumer. 

"Consumer Meters" means meters located on the Consumer's side of a Connection Point that 
record water flows for the purpose of calculating Tariff Bills. 

"Consumer Price Index" means, for any year, the Consumer Price Index to E-gpt that is 
published [details]. 

"Contamination" means a solid, liquid, gas, odor, heat, sound, vibration, radiation or 
substance of any kind which makes or may make the Environment unsafe, unftt or harmful 
for habitation, use or occupation by any person or animal or is such that any part of the 
Environment does not satisfy the contamination criteria or standard published or adopted by 
the [relevant agency] from time to time and the word. 

"Contaminant" has a corresponding meaning. 

"Contract Month" means each calendar month during a contract year. 

"Contract Year" means each 12-month period starting on January 1 and ending on December 
31 during the term of this lease, however: 

(a) If the term of this lease does not start on January 1, the first contract year starts on the 
date of this lease and ends on the following December 31. 

(b) If this lease terminates on a day that is not December 31, the last contract year starts on 
January 1 of the previous year and ends on the date of termination. 
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"Contractor" means a contractor appointed by either party to carry out any work relating to 
the business unit and includes the Subcontractors. 

W 
"CP Termination Notice" is defined in Clause 2.8. 

"Default Termination Notice" is defined in Clause 20.6. 

"Default Rate" means the minimum lending rate prescribed by the Central Bank of Egypt as 
applicable to non-bank borrowers or, if no such rate is prescribed, the arithmetic average of 
the LE base rates quoted by two international banks, selected by the Lessor with branches in 
Cairo. 

"Direct Egyptian Political Events" is defined in Clause 18.2(b)(ii). 

"Directive" means any present or future requirements, instruction, direction, order, regulation 
or rule of any Governmental Instrumentality which is legally binding on or which would 
customarily be observed by a reasonable and prudent owner, operator, designer or contractor 
of facilities like the business unit. 

"Distribution System" means the facilities used to provide the Services including all pumping 
structures, intake structures, plant, distribution mains, Connections and related or 
interconnected facilities. 

"Disbursement Date" is defined in the Tariff Account Agreement 

"District Assembly" means any district assembly that is a Governmental Instrumentality. 

"Due Date" means the first business day falling thirty 1301 days after the date on which an 
Invoice is delivered. 

"Emergency" means a situation that in the Lessee's or Lessor's opinion may: 

(a) pose a significant threat to the safe provision of Service to any person; or 
@) endanger the security or health of persons, plant or equipment. 

"Environmental Assessments" means an environmental assessment camed out in accordance 
with the requirements specified by the [relevant Egyptian agency]. 

"Environment" includes the meaning given to it at common law and in any legislation in 
force in Egypt, including any land, water, atmosphere, climate, sound, odors, tastes, the 
biological factors of animals and plants and the social factors of aesthetics. 

"Environmental Hazard" means a state of danger to human beings or the Environment 
whether imminent or otherwise resulting from the location, storage or handling of any 
substance that has toxic, corrosive, flammable, explosive, infectious or otherwise dangerous 
characteristics. 

"Environment Law" means any law relating to the Environment including any law relating to 
land use, planning, pollution of air, water, soil or groundwater, chemicals, waste, the use of 
transport, the storage and handling of dangerous goods, the health or safety of any person or b d  
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any other matters relating to but not limited to the protection of the Environment, health or 

'4 P'oPertY. 

"Event of Default" means a Lessee Event of Default or a Lessor Event of Default 

"Expansions" means any expansion of the business unit referred to in the Investment 
Program that must be undertaken by the Lessor. 

"Expert" is defined in Clause 24.5. 

"Expjr Date" means the last day of the Operating Period. 

"Financial Model" means the financial model for the business unit provided by tbe Lessee (in 
hard and electronic versions) which sets out the basis for calculating the business unit's costs 
and revenues and its financing of Works including the assumptions used, the cell logic 
network for the software, printouts of all the relevant sections of the financial model software 
and any accompanying documentation necessary to update it. 

"'Force Majeure Event" is defined in Clause 17.2. 

"Egypt" means the Arab Republic of Egypt. 

"Egyptian Political Event" is defined in Clause 18.2(a). 

"GOT means the Government of the Arab Republic of Egypt. 

'iCCsr' 
"Governmental Instrumentality" means a GOE agency or commission relevant to the 
waterlwastewater sector. 

"EPE Termination Notice" is defined in Clause 18.7(a). 

"Lessor Account" is defined in the Tariff Account Agreement. 

"Lessor Event of Default" is defined in Clause 20.2(a). 

"Lessor Invoice" is defined in Clause 15.2@). 

"Lessor Leave Adjustment" means an amount equal to [amounts] the amounts accrued but 
unpaid at the commencement date: 

(a) To each Lessor transferring employee for annual leave. 
@) To each Lessor bansferring employee with at least five [ j ]  years of service in awegate 

with Lessor for long service leave calculated [mechanism]. 

"Lessor Receivables" means any trade or other receivables owing to Lessor by Consumers 
that are unpaid as at the commencement date. 

"Lessor System Contracts" means all agreements, arrangements, licenses, understandings and 
orders entered into, made or accepted by the Lessor before the commencement date that 

'prri relate to the operation of the business unit or the provision of Services and that have not been 
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terminated, expired or are not fully performed by the commencement date except for those 
that directly relate to matters for which the Lessor will remain responsible in accordance with 
this lease. 

"Lessor transfening employees;' means the employees of the Lessor to be employed by the 
Lessee from the commencement date as referred to in Schedule 12. 

"Hazardous Substance" means any substance that would or might reasonably by expected to 
cause injury to any person or the Environment. 

"Improvements" means any alteration, modification, enhancement or improvement to the 
business unit that directly or indirectly contributes to a higher quality of service or improved 
performance but does not include Maintenance, Renewals, Rehabilitations, Connections or 
Consumer Connections. 

"Indemnified Losses" is defined in Clause 22.1. 

"Indirect Egyptian Political Event" is defined in Clause 18.2(b)(i). 

"Industrial Waste" means any waste arising from commercial, industrial or trade activities. 

"Initial Consents" means those consents that must be obtained by each party before the 
commencement date, which are referred to Schedule 1. 

"Initial Shareholders" means the shareholders of the Lessee at the date of this lease. 

"Insurance" means the insurance policies referred to in Schedule 14 and any other insurance 
that the Lessee must maintain in accordance with Clause 16. 

"Intellectual Property" means all intellectual property and proprietary rights (whether 
registered or unregistered) relating to the business unit including: 

(a) Any right to have information (including confidential information) kept confidential. 
@) Patents, patent applications, drawings, discoveries, inventions, improvements, trade 

secrets, technical data, formulae, computer programs, database, know-how, logos, 
designs, design rights, copyright and similar industrial or intellectual property rights. 

(c) Intellectual Property Licenses 
(d) All accounting systems (including all accounting, invoicing, debt control, credit control, 

debt collection, computer records, software and all ancillary data systems) other than 
corporate accounting and statutory records owned or licensed by a party. 

(e) Any business names or trademarks used by the Lessee during the Operating Period in 
connection with the operation or maintenance of the business unit. 

"Intellectual Property License" means all agreements under which a party has the right to use, 
but not ownership of, Intellectual Property. 

"Investment Program" means the program of Expansions to be undertaken by the Lessor as 
set out in Schedule 5. 
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"Invoices" means a Lessor Invoice, Lessee Fee Invoice and a Supplementary Invoice and 
"Invoice" means any one of them. w 
"Invoice Dispute Notice" is defined in Clause 15.3(c). 

"Land" means the land described in Schedule 3. 

"Lease Payment" means, for any Contract Month, the amount payable to the Lessee under the 
Lessee Fee Invoice and any Supplementary Invoice. 

"Lessee Account" is defined in the Tariff Account Agreement 

"Lessee Event of Default" is defined in Clause 20.l(a). 

"Lessee Fee" means, in respect to a Contract Month, the fee payable by the Lessor to the 
Lessee for each cubic meter of water delivered to Consumers for which the Lessee has 
collected payment in full calculated and adjusted in accordance with Schedule 7. 

"Lessee Fee Adjustment" means the procedure for adjusting the Lessee Fee set out in 
Schedule 7. 

"Lessee Fee Invoice" is defined in Clause 15.2(a). 

"Lessee Leave Adjustment" means an amount equal to kercentage] of the amounts accrued 
but unpaid at the Completion Date: 

'uw' 
(a) To each Lessee transfemng employee for annual leave. 
(b) To each Lessee transfemng employee with at least [five (5)] years of service with the 

Lessee for long service leave calculated [mechanism for cdculating long service leave 
entitlemeng. 

"Lessee Pre-payment" is defined in Schedule 15. 

"Lessee Receivables" means any trade or other receivables owing to the Lessee by 
Consumers that remains unpaid as at the Completion Date. 

"Lessee System Contracts" is defined in Schedule 15. 

"Lessee transfemng employees" means the employees of the Lessee to be employed by 
Lessor or its nominee from the Completion Date in accordance with Schedule 15. 

"Lessee Works" means those Works undertaken by or on behalf of the Lessee. 

"Liability" means all liabilities, losses, damages, outgoing, Rates, Taxes, costs and expenses 
of any description. 

"Lien" means any mortgage, pledge, charge, hypothecation, assi-ment, deposit, 
arrangement, encumbrance, lien (statutory or other), preference, priority or other security 
agreement of any kind or nature (including any conditional sale or other title retention 

w 
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agreement, any financing or similar statement or notice filed under any recording or notice 
statute and any agreement having substantially the same effect as any of the above). 

"Maintenance" means the maintenance of the business unit from time to time in accordance 
with Prudent Water Utility Practices that is not a Renewal, Improvement, Rehabilitation, 
Expansion, Connection or Consumer Connection. 

"Materials Documents" in defined in Clause 6(a) 

"Monitorable Implementation Plan" means the plan prepared by the Lessee and required by 
Schedule 6 that demonstrates how the Lessee will operate and maintain the business unit, 
carry out the Works and Maintenance. 

"Non-excludable Warranties" is defined in Schedule 13. 

'Won-operating Assets" means the motor vehicles, machinev, furniture, equipment, 
apparatus, spare parts, computers and other moveable assets that are employed, directly or 
indirectly, to provide the Services and which are referred to in Schedule 11. 

'Won-operating Assets Price" is defined in Schedule 13. 

"Non-compliance Notice" is defined in Clause 9.7. 

'Won-performance Notice" is defined in Clause 9.8(a). 

"Non-water Activities" means any activity that does not constitute a Service including the 
laying and maintenance of oil, gas and other pipelines, electricity and communication cables 
including fiber optic cables. 

"Notice" means any notice, notification, certification, election, consent, approval, waiver, 
report, acknowledgement or other communication that is required to permit to be given under 
and in accordance with this lease. 

"Notice of Reference" is defined in Clause 24.3(a), 

"Operating Assets" means each of the assets referred to in Schedule 10. 

"Operating Committee" is defined in Clause I 1. l (a). 

"Operating Consents" means the consents that must be obtained by each party after the 
commencement date which are referred in Schedule 1. 

"Operating Period" means the period starting of the commencement date and finishing on the 
first to occur of: 

(a) The date falling 10 years from the commencement date 
(b) Earlier termination of this lease 

"Panel" is defined in Clause 24.2(a)(i). 
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"Performance Bond" means the on-demand bank guarantee in favor of the Lessor in the sum 
of LE [amount] substantially in the form set out in Schedule 9 that guarantees the Lessee's 

Lu/ performance under this lease and given by a bank or financial institution acceptable to the 
Lessor. 

"Performance Targets" means the performance targets for the operation of the business unit 
that must be achieved as set out in Schedule 8. 

''Planned Interruption" means any interruption to the business unit's ability to provide the 
Services, which is planned in accordance with Clause 11.2 in order to undertake inspections, 
testing, preventive maintenance, corrective maintenance or any Works. 

"Pre-existing Contamination" means any contamination identified as existing in, on, under or 
emanating from the Land as at the commencement date. 

"Preliminary Termination Notice" is defined in Clause 20.3. 

"President" is defined in Clause 24.5. 

"Proceedings" is defined in Clause 22.6. 

"Prudent Water Utility Practices" means exercising the degree of skill, diligence, prudence 
and foresight which would reasonably and ordinarily be expected from a skilled and 
experienced operator and adopting the practices, methods and standards that are generally 
accepted internationally by water utilities for ensuring the safe, efficient and economic 

w desien, construction, commissioning, operation and maintenance of water production and 
treatment facilities like the business unit with an necessary adjustments to take account of: 

(a) The operation and maintenance guidelines recommended by the manufacturers of the 
plant and equipment incorporated in the business unit 

@) The requirements of any Directive 
(c) The requirements of Egyptian law 
(d) The physical, geological and meteorological conditions affecting the business unit 

"Rates" means all sewerage rates, drainage rates and other rates, assessments, charges, costs 
and expenses (including for the construction of any private street, channel, cunYig, flagging 
or paving of any footway or pathway abutting the Land) which may at any time be payable to 
any Governmental Instrumentality. 

"Records" is defined in Clause 12.1. 

"Rehabilitation" means the repairs or replacements to the business unit referred to in the 
Rehabilitation Program and repair or replacement necessitated by the failure to carry out 
adequate Maintenance. 

"Rehabilitation Program" is set out in Schedule 4. 

"Renewals" means the repairs or replacements to the business unit (without up-=ding) not 
referred to in the Rehabilitation Program and where that part of the business unit has come to 

sd the end of its ordinary useful life in accordance with its manufacturer's specifications. 
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"Service" means the provision of potable water and related services (including providing 
Connections) to Consumers and in accordance with the terms of this lease and any relevant 
laws. 

"Step-in Notice" is defined in Clause 20.5(a) 

"Stock" means all stocks of meters, piping, spares, raw materials, chemicals, lubricants and 
other consumables directly or indirectly used in relation to the procurement, treatment or 
supply of water in the business unit. 

"Subsequent Contamination" means any Contamination existing in, on, under or emanating 
from the Land that arises during or can be attributed to the Operating Period and any release 
or leaching of or deterioration in, or alteration to, the Pre-existing Contamination that arises 
by reason of the use or occupation of the Land during the Operating Period. 

"Supplementary Invoice" is defined in Clause 15.2(a). 

"Tariff' means the tariff set by the Commission that is payable by Consumers for the 
provision of the Services. 

"Tariff Account" is defined in the Tariff Account Agreement. 

"Tariff Account Agreement" means the agreement to be entered into by the Lessor, the 
Lessee and the Tariff Bank substantially in the form set out in Schedule 17. 

"Tariff Bank" means the bank in Cairo with which the Tariff Account is established. 

"Tariff Bills" is defined in Clause 15.1 (a). 

"Tax" means any Egyptian: 

(a) tax (including income tax, withholding tax, wealth tax, works contract tax, entry tax, 
property tax, profession tax, water tax, energy tax, fuel tax, environmental tax, sales tax, 
expenses tax or value added tax); 

@) duty (including any import or export duty, countervailing duty, excise tax or duty in the 
nature of excise); or 

(c) surcharge, impost or levy, 

of any nature whatever, wherever and whenever charged, levied or imposed together with any 
interest or penalty. 

"Tax Holiday" means a tax holiday applicable to the Lessee under (Egyptian law]. 

"Taxes on Income" means all Taxes on the Lessee's net income levied by any taxing 
authority in Egypt. 

"Termination Assets" is defined in Schedule 15. 

"Tennination Completion" is defined in Schedule 15. 
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"Termination Notices" means a CP Termination Notice, a Default Termination Notice, a EPE 
Termination Notice and a Total Loss Termination Notice and 

'Termination Notice" means any of them. 

"Transaction Fee" means the fee of [amount/ LE to be paid by the Lessee to the Lessor. 

"Total Loss Termination Notice" is defined in Clause 17.9. 

"Unplanned Intemption" means any interruption to the business units' ability to provide 
Services that is not a Planned Intemption. 

"Water Standards" means the standards for potable water for consumption or for use by the 
Egyptian public determined by the [relevant agenqg and having the force of law as those 
standards are varied from time to time by the [said agency/. 

"Week" means the period of seven (7) consecutive days begiming at 00:OO hours on Monday 
and ending at 24:OO hours on the following Sunday. 

"Works" means any works carried out on the business unit including repairs, Maintenance, 
Expansions, Improvements, Rehabilitations and Renewals undertaken by or on behalf of 
either party. 

1.2 Interpretation 

Unless the context requires otherwise: 

(a) The singular includes the plural and vice versa and words importing a gender include 
other genders. 

@) Other grammatical forms of defined words or expressions have corresponding meanings. 

(c) Words or expressions that are not defined bear their ordinary English meaning. 

(d) The background, table of contents and headings are for ease of reference only and do not 
affect the interpretation of this lease. 

(e) A reference to "include" and "including" is to be construed without limitation to the 
proceeding words, unless it is expressly stated othenvise. 

(f) A reference to a clause, paragraph, schedule, annex or appendix is a reference to a clause, 
paragraph, schedule or annex to this lease and a reference to this lease includes any 
schedules, annexes, and appendices. 

(g) A reference to any legislation, statutory instrument or regulation is construed in 
accordance with Egyptian law in practice. 

Q A reference to a document, agreement (including this lease), legislation, statutory 
instrument or regulation includes a reference to that document, agreement, legislation, 
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statutory instrument or regulation as novated, altered, replaced, amended or re-enacted 
from time to time. u 

(i) A reference to writing includes typewriting, printing, lithography, photography and any 
other method of representing or reproducing words, figures or symbols in a permanent 
and visible form. 

6) A reference to a party's rights or obligations is a reference to that party's rights or 
obligations under this lease. 

(k) A reference to a time of day is a reference to Greenwich Mean Time and a reference to a 
business day is a reference to a day (other than a Friday or Saturday) on which banks are 
generally open for business in Cairo. 

(1) A reference to pounds or LE is a reference to the lawful currency of Egypt. 

(m) Interest payable accrues from day-to-day and is calculated on the basis of a 365-day year. 

(n) A reference to a party or person includes its executors, administrators, successors and 
permitted assigns. 

(0) A reference to a person includes a reference to a firm, company, society, trust, 
government, state or agency of a state or any association or partnership (whether or not 
having separate legal personality) or any two or more of these. 

@) A reference to a company includes a reference to a body corporate or corporation. 

(q) A reference to a holding company of a company is a reference to any company of which 
the first-mentioned company is a subsidia~y. 

(r) A reference to a subsidiary of a company is a reference to a company: 

(i) That is controlled, directly or indirectly, by the first-mentioned company. 
(ii) More than half the issued share capital of which is beneficially owned, directly or 

indirectly, by the first-mentioned company. 
(iii) That is a subsidiary of another subsidiary of the first-mentioned company, and, for 

these purposes, a company will be controlled by another if that other company is 
able to direct its affairs andlor control the composition of its board of directors or 
equivalent body. 

(s) A reference to an affiliate includes a reference to a subsidiary or holding company, or a 
subsidiary of a holding company. 

(t) A reference to a change in effective control is a reference to: 

(i) Any single person who held, directly or indirectly, more than 50 percent of the share 
capital of an Initial Shareholder on the date of his lease, who ceases to hold the 
beneficial interest in at least 50 percent of the share capital of that Initial 
Shareholder. 
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(ii) Any person who was not entitled to more than 50 percent of the issued share capital 
of an Initial Shareholder on the date of this lease, who becomes entitled to more 
than 50 percent of the issued share capital of that Initial Shareholder. 

(u) A reference to indebtedness includes any obligation (whether incurred as principal or 
surety) for the payment or repayment of money whether presenf future, actual or 
contingent. 

(v) A reference to the winding-up, dissolution, adminisfration, insolvency or reorganization 
of a company and a reference to the liquidator, assignee, administrator, receiver, 
administrative receiver, receiver and manager, manager or trustee of a company includes 
any equivalent or analogous proceedings or, as the case may be, insolvency 
representatives or officers under the law of the jurisdiction in which that company is 
incorporated or any officers cames on business including the seeking of liquidation, 
winding-up, reorganization, dissolution, administration, arrangement, adjustment, 
protection or relief of debtors. 

(w)Except where a party is expressly required to act fairly or reasonably, it may exercise any 
discretion given to it in its absolute discretion and the exercise of that discretion can not 
be challenged on grounds that the party did not exercise its discretion fairly orreasonably. 

(x) All approvals or consents required by a party from the other party must be received 
before that party undertakes or performs the matter or thing for which that approval or 
consent is required, unless it is expressly stated otherwise. 

W d  (y) A reference to an encumbrance includes a reference to a mortgage, charge, pledge, lien or 
other encumbrance securing any obligation of any person or any other type of preferential 
arrangement (including title transfer and retention arrangements) which has a similar 
effect. 

2. Conditions Precedent 

2.1 Conditions Precedent 

This lease (other than for Clauses 1,2,4,5.1,7.1, 13, 17, 18 (other than 18.1 @)), 22.9,22.10, 
22.1 1,23,24,25, and 26) has no effect unless all of the conditions precedent referred to in 
Clauses 2.2 and 2.3 are fulfilled or waived within the time limit referred to in Clause 2.4. 

2.2 The Lessor's Conditions Precedent 

The Lessor is responsible at its own expense for satisfying the following conditions 
precedent: 

(a) Parliamentary Approval: [if requested] 

@) Tariff Account Agreement: the Lessor must have entered into the Tariff Account 
Agreement, performed any obligations under that agreement that must be performed 
before the Commencement Data and procured the Tariff Bank to have entered in the 
Tariff Account Agreement. 
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(c) Initial Consents: the Lessor must have obtained all Initial Consents together with all 
other Consents that it is required to obtain in order to enter into this lease and to 
implement the transactions contemplated by this lease. 

(d) Legal Opinion: the Lessor must have given the Lessee on opinion of Egyptian legal 
counsel, in the Agreed Form, with respect to the Lessor's authority to enter into this lease 
and its enforceability. 

(e) Consumer Deposits: the Lessor must transfer to the Lessee any Consumer Deposits held 
by it on the commencement date. 

2.3 The Lessee's Conditions Precedent 

The Lessee is responsible at its own expense for satisfying the following conditions 
precedent: 

(a) Performance Bond: The Lessee must have procured the Performance Bond. 

(b) Transaction Fee: The Lessee must have paid to the Lessor the Transaction Fee. 

(c) Tariff Account Agreement: The Lessee must have entered into the Tariff Account 
Agreement and performed any obligations under that agreement that must be performed 
before the commencement date. 

(d) Consumer Charter: The Lessee must have adopted a Consumer Charter [ifrequired 
under Egyptian Law]. 

(e) Financial Model: The Lessee must have given the Lessor the financial Model. 

(f)  Initial Consents: The Lessee must have obtained all Initial consents together with all 
other consents that it is required to obtain in order to enter into this lease and to 
implement the transactions contemplated by this lease and the Lessee must have given the 
Lessor a copy of each consent that it obtained. 

(g) Maintenance Account Charge: The Lessee must have granted the Lessor the charge 
over its interest in the hnds of the Maintenance Account in accordance with Clause 
15.6(i). 

(h) Constitutive Documents: The Lessee must have given the Lessor copies of the 
constitutive documents of the Lessee which must be certified as true and correct copies by 
a duly authorized officer of the Lessee. 

(i) Board Resolutions: The Lessee must have given the Lessor copies of resolutions adopted 
by the Lessee's board of directors authorizing the execution, delivery and performance by 
the Lessee of this lease, with those resolutions certified as true and correct copies by a 
duly authorized officer of the Lessee. 

(j) Legal Opinion: The Lessee must have given the Lessor an opinion of the Lessee's 
external legal counsel, in the Agreed Form, with respect to the Lessee's authority to enter 
into this lease and its enforceability. ll*d 
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2.4 Time Limit for Satisfaction 

%d Each party must use all reasonable endeavors to satisfy the conditions precedent for which it 
is responsible within the period of three (3) months from the date of this lease. During that 
period, each party must also give the other party any assistance the other party reasonable 
requires to satisfy the conditions precedent for which that other party is responsible. 

2.5 Deemed Satisfaction 

If a party is exempted by the responsible Governmental Instmmentality or any other 
competent body from obtaining any Initial Consent or if the Initial Consent is no longe~ 
require by law before the end of the period referred to in Clause 2.4, the requirement to 
obtain that Initial Consent will be deemed to have been satisfied. 

2.6 Waiver 

A party may by notice waive the requirement that the other party satisfy any condition 
precedent for which it is responsible. No waiver by the Lessor of any material nature is 
effective unless the Commission or any other appropriate Governmental Instrumentality has 
approved it. 

2.7 Progress Reports 

Each party must give the other reports every fourteen (14) days on the progress that it has 
made in satisfying the conditions precedent for which it is responsible. 

2.8 Termination for Non-Satisfaction 

If all of the conditions precedents referred to in Clauses 2.2 and 2.3 are not satisfied or 
waived within the period referred to in Clause 2.4, the Lessor may terminate this lease by 
notice (a "CP Termination Notice") to the Lessee. This lease terminates immediately on 
receipt by the Lessee of the CP Termination Notice. If the Lessor terminates this lease by a 
CP Termination Notice as a result of the Lessee's failure to satisfy its conditions precedent 
under Clause 2.3, the Lessee must pay the Lessor costs, losses and expenses resulting directly 
or indirectly from the Lessee's failure to satisfy its conditions precedent. 

3. The Lease 

3.1 Grant of Lease 

The Lessor: 

(a) Leases the business unit to the Lessee for the operating period. 
@) Grants the Lessee the right to undertake the works that it is required to undertake in 

accordance with this lease. 
(c) Grants the Lessee the right to bill and collect the tariff and any other payments due from 

consumers for the services. 
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3.2 Title 

The Lessor makes no representation and gives no warranty as to the little of the Land and is 
not liable for any defects in title or in right of occupation or usage that may exist, either now 
or in the future, in respect of the Land. 

3.3 Quiet Enjoyment 

If the Lessee performs its obligations, then subject to this Clause 3, it may peaceably possess 
and enjoy the Lessor's rights to the Land for the term of the lease without any interruption or 
disturbance from the Lessor, or any person authorized by it, except where an intemption or 
disturbance results from the exercise by the Lessor of any its expressed or implied rights 
under this lease. 

3.4 Reservations to Grant 

(a) Adjoining Land: For the purpose of the Lessor or others providing services to, through, 
over or under land that is adjacent to the Land, the Lessor reserves the exclusive right for 
it, or any person authorized by it, to enter upon the Land to undertake or arrange works 
on, over or adjacent to the Land to: 

(i) Install, maintain, use, repair, alter and replace pipes, ducts, conduits, cables wires 
and poles on, over and under the Land. 

(ii) Pass and run electricity, sewerage, drainage, gas, communication and other services 
through those pipes, ducts, conduits, cables and wires. 

(iii) For the purpose of exercising the rights referred to in this paragraph (a), grant 
contractual and proprietary rights to any person over the Land. 

L# 

(b) Non-water Activities: The Lessor reserves the exclusive right to grant contractual and 
proprietary rights to any person over the Land in respect of Non-water Activities 
including the exclusive right for it, or any person authorized by it, to enter upon the Land 
and to undertake or arrange works on, over or adjacent to the Land to: 

(i) Install, maintain, use, repair, alter and replace pipes, ducts, conduits, cables wires 
and poles on, over and under the Land. 

(ii) Pass and run electricity, sewerage, drainage, gas, communication and other services 
through those pipes, ducts, conduits, cables and wires. 

(iii) Develop, maintain, operate and manage the air space over the Land and any 
buildings, works, stmctures or other property in that air space. 

(c) Works: The Lessor reserves the exclusive right for it, or any person authorized by it, to 
enter upon the Land and undertake or arrange any Works, inspections, Condition Surveys 
or any other matters for which the Lessor is responsible or which it is permitted to 
undertake in accordance with this lease. 

(d) Emergencies: If the Lessor determines that there is an Emergency, it reserves the 
exclusive right for it, or any person authorized by it, to enter upon the Land without 
giving notice to the Lessee and to undertake or arrange any works that it determines are 
necessary in order to alleviate that Emergency. 
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3.5 Conditions on Reservations 

W (a) Notice: The Lessor must give the Lessee notice in accordance with Clause 10.1@) of its 
intention to exercise any of the rights referred to in Clause 3.4 (other than Clause 3.4(d)). 

@) Interference: The Lessor must use reasonable endeavors to ensure that the exercise of its 
rights referred to in Clause 3.4 (other than Clause 3.4(d)). 

(i) Does not materially adversely interfere with the operation of the business unit or the 
provision of services. 

(ii) Complies with all reasonable safety precautions and procedures. 

(c) Assistance by Lessee: If the Lessor exercises any of its rights referred to in Clause 3.4 
the Lessee must: 

(i) Assist the Lessor, or any person authorized by it, to ensure, as far as reasonably 
practicable, that appropriate arrangements and procedures are put in place to 
minimize any interference to the Lessee's use of the Land, the operation of the 
business unit or the provision of Services during the continuation of those works. 

(ii) Implement, as far as reasonably practicable, appropriate work practices during the 
continuation of those works to assist the Lessor, or any person authorized by it, in 
completing those works in a timely and cost efficient manner. 

(iii) Give the Lessor, or any person authorized by it, access to the land when reasonably 
required by the Lessor, or any person authorized by it, for the purpose of 
undertaking those works. 

(iv) Use reasonable endeavors to mitigate any loss or damage suffered by the Lessee as 
a result of those works. 

(d) Right to Revenue: The Lessor has the exclusive right to receive and retain all revenues 
derived in connection with any right it grants in accordance with Clause 3.4. 

(e) Compensation Payable by the Lessor: If the Lessee complies with its obligations, the 
Lessor must compensate the Lessee on reasonable terms for any financial loss or damage 
suffered by the Lessee as a direct result of any works carried out in accordance with 
Clause 3.4 (other than Clause 3.4(d)) except to the extent that the financial loss or damage 
was caused or contributed to by a negligent act or negligent omission of the Lessee or its 
agents, affiliates or contractors. If any compensation payable to the Lessee has not been 
agreed within 60 days after the completion of those works, the matter must be referred to 
the Expert and resolved in accordance with Clause 24.5. 

(f) Liability: Except as provided for in Clause 3.5(e), the Lessor is not liable to the Lessee 
for any loss or damage suffered by the Lessee as a result of any works carried out in 
accordance -4th Clause 3.4. 

3.6 Liabilities and Reimbursement 

(a) Liabilities: All liabilities relating to the business unit wvhich are incurred: 

(i) Before the commencement date, are the responsibility of the Lessor and the k o r  
indemnifies the Lessee from and against those liabilities. 
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(ii) During the operating period, are the responsibility of the Lessee and the Lessee 
indemnifies the Lessor from and against those liabilities. 

(b) Reimbursement: The Lessee must reimburse the Lessor for any liabilities paid by the 
Lessor for which the Lessee is responsible in accordance with Clause 3.6(a)(ii) through a 
Lessor Invoice. 

3.7 Lessee's Access to Third Party Land 

(a) Grant of Right: The Lessor appoints the Lessee as its agent and representative to apply 
for and exercise its easements, right of eminent domain, rights of way, statutory 
wayleaves, wayleave instruments and similar rights and powers given to the Lessor under 
or by virtue of Egyptian law. The Lessee must only exercise those rights in order to fulfill 
its obligations under this lease or any law relating to the provision of Services. If for any 
reason the appointment of the Lessee as the Lessor's agent or representative is rendered 
invalid or ineffective, the Lessor must, to the extend it can do so lawfully, exercise those 
powers at the Lessee's request in order for it to be able to fulfill its obligations under this 
lease or any law relating to the provision of Services. 

(b) Lessee's Indemnity: The Lessee indemnifies the Lessor in accordance with Clause 22 
against all Indemnified Losses arising from the exercise of the rights referred to in 
paragraph (a). 

3.8 Operating Assets 

(a) Title: Title to the Operating Assets is be retained by the Lessor. The Lessee must not sell, k d  
transfer or otherwise dispose of any Operating Assets and it must not create a Lien over 
any Operating Asset. 

(b) Permitted Use: The Lessee may also use the Operating Assets for the purpose of 
providing the Services during the term of this lease. 

(c) Termination: On the Expiry Date or the earlier termination of this lease, the Lessee must 
return, to the Lessor, in accordance with Schedule 15, each Operating Asset that exists on 
the Expiry Date or the earlier termination of this lease including any replacement of an 
Operating Asset. 

3.9 Commencement Assets 

The Lessor must sell and the Lessee must purchase the Commencement Assets in accordance 
with Schedule 13. 

3.10 The Lessor System Contracts 

(a) Assignment: The Lessor assigns and the Lessee accepts an assignment of the benefit and 
assumes the burden of the Lessor System Contracts with effect from the commencement 
date. 
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@) The Lessor Obligations: The Lessor must use its reasonable endeavors to obtain all 
necessary agreements to the assignment of the benefit and the assumption of the burden 

W of each Lessor system contract to the Lessee. 

(c) The Lessee's Obligations during the Operating Period 

The Lessee: 

(i) Must assume, perform and observe the covenants and obligations of the Lessor 
under each Lessor system contract during the operating period. 

(ii) Indemnifies the Lessor against any liability arising as a result of its breach, non- 
performance or non-observance of any terms and conditions of any Lessor system 
contract during the operating period. 

(d) The Lessor Indemnifies the Lessee: The Lessor indemnifies the Lessee against all 
Liabilities incurred by the Lessee as a result of any breach or default by the Lessor under 
any Lessor System Contract occurring on or before the commencement date. 

(e) Assignment Unavailable: If the Lessor is unable to procure any necessary agreement to 
the assignment of the benefit of a Lessor System Contract to the Lessee, the Lessor must: 

(i) Hold the benefit of that Lessor System Contract for the Lessee. 
(ii) Fully co-operate with the Lessee in relation to any reasonable requests if makes in 

order to provide the Lessee with the benefit and burden of that Lessor System 
Contract including enforcement of any rights the Lessor has against the other parties 
to that Lessor System Contract. 

(f) Cost: The Lessee will be responsible for all reasonable costs (including legal fees) 
incurred by the Lessor to effect the assignment of the Lessor System Contracts. 

3.11 New Works 

The Lessor must not give any person a right to design, develop, construct or operate any new 
water procurement, treatment or supply system or related facilities in urban locations in 
Egypt that the Lessor is responsible for ~~nless the Lessee is given an opportunity to bid for 
the right to undertake that work. 

4. General Representations and Warranties 

4.1 The Lessor 

The Lessor represents and warranties that: 

(a) It is [insert Governn~ent agency name, or] a company duly incorporated and validly 
existing under the laws of Egypt with power and authority to execute this lease and 
exercise its rights and perform its obligations. 

@) To the best of its knowledge and belief, there are no actions, suits or proceedings pending 
or threatened against or affecting it before any court or administrative body or arbitral 

w 
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tribunal that would materially adversely affect its ability to exercise its ability to exercise 
its rights and perform its obligations. 

(c) The execution of this lease by it has been duly authorized and will not contravene any 
provision of or constitute a default under any other agreement or instrument to which it is 
a party in a manner that would materially adversely affect its ability to perform its 
obligations under this lease. 

(d) Its obligations are legally binding and are enforceable against it. 

4.2 The Lessee 

The Lessee represents and warranties that: 

(a) It is a company duly incorporated and validly existing under the laws of Egypt with 
power and authority to execute this lease and exercise its rights and perform its 
obligations. 

(b) To the best of its knowledge and belief, there are no actions, suits or proceedings pending 
or threatened against or affecting it before any court or administrative body or arbitral 
tribunal that would materially adversely affect its ability to exercise its ability to exercise 
its rights and perform its obligations. 

(c) The execution of this lease by it has been duly authorized and will not contravene any 
provision of or constitute a default under any other agreement or instrument to which it is 
a party in a manner that would adversely affect its ability to perform its obligations under 
this lease. 

(d) Its obligations are legally binding and are enforceable against it. 

4.3 Exclusions 

(a) General: Except for the representations and warranties referred to in this Clause 4 and 
Schedule 13, neither the Lessor nor any person acting on its behalf makes any 
representation or warranty, expressed or implied, in relation to the execution of this lease 
or the transactions contemplated by this lease. The Lessor disclaims any such 
representation or warranty made by delivery or disclosure of any documentation or other 
information to the Lessee, any of the Lessee's officers, directors, employees, agents, 
advisors or representatives or to any other person by the Lessor or any of its officers, 
directors, employees, agents, advisors or representatives or any other person. The 
disclaimer by the Lessor does not apply to any Non-excludable Warranties or in the case 
of fraud, fraudulent misrepresentation, willful default or gross negligence. 

(b) Exclusion of Implied Covenants and Warranties: Any covenants and powers implied 
by any statute do not apply and will not be implied in this lease except to the extent that 
those covenants and powers constitute Non-excludable Warranties or otherwise may not 
be excluded or limited by operation of law. 
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5. Transitional Arrangements 

5.1 Operation of the business unit 

From the date of this lease up to and including the commencement date, unless the Lessee 
otherwise consents (which consent must not be unreasonably withheld), the Lessor must 
operate the business unit in the ordinary and usual course in a manner consistent with its 
normal practices including: 

(a) Use its reasonable efforts to preserve and maintain the business unit. 

@) Continue to maintain all documents, agreements, contracts and other corporate records 
relating to the business unit. 

(c) Give notice to the Lessee of: 

(i) The commencement of any material dispute or proceeding between the Lessor and 
any third party relating to the business unit. 

(ii) The occurrence of any material event of default in any agreements relating to the 
business unit or any event which it reasonably believes will become a material event 
of default under any of those agreements. 

(d) Give the Lessee and its duly authorized agents and representatives access to the business 
unit, the Lessor's employees engaged in operating the business unit, the transferring 
employees and the records referred to in paragraph @) above at all reasonable times and 
on reasonable notice to enable the Lessee to become familiar with the operation, 
maintenance and administration of the business unit including the Lessor's billing and 
collection procedures. 

5.2 Lessor Receivables 

For the first [twelve (12)] months of the operating period, the collection of all Lessor 
receivables are the responsibility of the Lessee. Each contract month the Lessee must pay to 
the Lessor all amounts it collects in respect of those Lessor receivables less a collection fee 
of: 

(a) For Lessor receivables outstanding for [sixty (6011 days or less as at the commencement 
date, [three (3)] percent of the amount collected. 

@) For Lessor receivables outstanding for more than [sixty (60)] days as at the 
commencement date, [sir (6) percent] of the amount collected. 

5.3 Notice to Consumers 

From the commencement date, the Lessee must, at its own cost, publish advertisements 
advising Consumers that the Lessee has assumed operational control of the Services. The size 
and content of those advertisements, the publications in which they appear and the frequency 
and period over which they appear must be approved by the Lessor. 
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5.4 Agent of the Lessor 

Before the commencement date and without the Lessor's consent the Lessee must not: 

(a) Do or propose to do anything on behalf of the Lessor 
@) Contact any consumers or suppliers of the Lessor. 

6 .  Material Documents 

6.1 Approval 

The Lessee must not enter into, accept, finalize or submit with any governmental 
instrumentality any of the following ('Material Documents') without the Lessor's approval of 
their terms and any other parties to them: 

(a) The Performance Targets 
(b) Any Lessee System Contract 
(c) Its Consumer Charter 
(d) Any Environmental Assessment 
(e) The Insurance 
(f) Any Condition Survey 
(g) Any designs, plans or agreement relating to Lessee Works 
(h) Any report or other submission to a governmental instrumentality 
(i) All service contracts with consumers exceeding [a monetary value or quanti* of 

delivered water] 
6)  All operating consents that are granted for a period greater than twelve (12) months or 

where the period of the grant will extend beyond the expiry date. 
(k) Any other material agreement, arrangement, license, understanding, permit, or order. 

6.2 Required Term 

All material documents entered into by the Lessee must, where appropriate, provide for its 
assignment to the Lessor, or any person nominated by it, on terms, which are acceptable to 
the Lessor, on the termination of this lease. 

6.3 Approval Process 

The Lessee must give the Lessor a copy of each proposed material document, inform the 
Lessor of the identify of any other parties to the proposed material document and give the 
Lessor any additional information concerning the material document or any proposed parties 
to it that the Lessor reasonably requests. Within twenty one (21) days of receiving a proposed 
material document, or the date on which the Lessor receives any additional information it 
requested, the Lessor must: 

(a) Give the Lessee any written comments and questions it has on the proposed material 
document. 

(b) Indicate whether it approves of all parties to that proposed material document. 
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6.4 The Lessee's Response 

W The Lessee must give written responses to any questions raised by the Lessor within seven 
(7) days of receiving those questions. 

6.5 Final Form 

The Lessee must give the Lessor a copy of each material document in its proposed final form. 

6.6 Lessor's Approval 

The Lessor must notify the Lessee of its approval or rejection of the final form of a proposed 
material document within hventy one (21) days of receiving it. If the Lessor rejects that 
proposed form, it must give the Lessee its reasons for rejection. 

6.7 No Change without Consent 

The Lessee must not alter, amend, novate, rescind or terminate any material document or 
change or replace any party to a material document without the Lessor's approval in 
accordance with this Clause 6. 

6.8 Certified Copy 

The Lessee must promptly give the Lessor a certified copy of each finalized material 
document as approved by the Lessor. 

-4 
6.9 Consumer Charter 

The Lessor will not approve the Lessee's proposed consumer charter unless it is materially 
consistent with any consumer charter that the Lessor or any other operator of similar water 
facilities adopts in accordance with the [relevant regulations]. 

7. Lessor Transferring Employees 

7.1 Offer Letters 

On or before the commencement date, the Lessor and the Lessee must jointly issue to each 
Lessor transfemng employee a letter in ufhich the Lessee offers to employ that Lessor 
transfemng employee from the commencement date on terms substantially similar to the 
terms of employment set out in Schedule 12. The offer of employment to each Lessor 
transfemng employee may, at the Lessee's discretion, be made subject to a probationary 
period of six (6) months starting on the commencement date. 

7.2 Lessor's Obligations 

The Lessor must on the commencement date: 

(a) Pay to each Lessor transfemng employee all accmed wages, salary, commissions and 
bonuses in respect of that Lessor transfemng employee's contract of employment with 

b# the Lessor. 
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(b) Release each Lessor transfemng employee from his or her employment with the Lessor. 

(c) Ensure that all employer contributions due to be paid by the Lessor on or before the 
commencement date in respect of each Lessor transfemng employee have been paid. 

(d) Pay to the Lessee the Lessor leave adjustment. 

7.3 Lessee's obligations 

After the commencement date the Lessee will: 

(a) Be responsible for and will indemnify the Lessor for all wages, salary, commissions and 
bonuses which accrue to each Lessor transfemng employee. 

@) Allow each Lessor transfemng employee an entitlement for sick leave which includes 
sick leave entitlements that had accmed to that Lessor transfemng employee as an 
employee of Lessor but which had not been taken as at the commencement date. 

(c) Treat the period of service (including any period of service deemed by award, statute or 
contract) which each Lessor transfemng employee has had with the Lessor as service 
with the Lessee. 

7.4 Probationary Period 

(a) Termination: If the Lessee employs a Lessor transfemng employee on a 6-month 
probationary period and subsequent terminates that employee's employment during that 
6-month period, the Lessee must on the date of termination of employment: 

b d  

(i) Pay that Lessor transfemng employee all accrued wages, salary, commissions and 
bonuses in respect of that Lessor transferring employee's contract of employment 
with the Lessee. 

(ii) Ensure that it has paid all employer contribution due to be paid by the Lessee to that 
Lessor transfemng employee from the commencement date to and including the 
date of termination of employment. 

(iii) Pay to that Lessor transfemng employee's new employer an amount equal to the 
amounts accrued but unpaid at the date of termination of employment for: 

(A) Annual Leave 
(B) Long Service Leave 

(b) Severance and Redundancy Payments: The Lessee must pay any Lessor transfemng 
employee that it terminates during that employee's 6-month probationary period all 
amounts owed to that employee, as required by law or otherwise, for the termination of 
employment including redundancy and severance payments. The Lessee must also 
provide the Lessor with detailed copies of all calculations of such payments, which must 
be certified as true and correct copies by a duly authorized officer of the Lessee. Within 
thirty (30) days of receiving those calculations, the Lessor must pay to the Lessee an 
amount equal to the amount paid by the Lessee to the Lessor transfemng employee in 
respect of redundancy and severance payments including and reasonable costs incurred 
by the Lessee in connection with that payment. If there is any dispute in relation to the 'u*! 
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amount owed by the Lessor to the Lessee under this Clause 7.4, it must be referred to the 
Expert and resolved in accordance with Clause 24.5. 

8. Use of Land and the System 

8.1 Permitted Use 

The Lessee must only use the land and the business unit: 

(a) For the provision of the Services. 
@) In compliance with those purposes which are permitted under any relevant laus or 

planning schemes. 

8.2 No Third Party Rights 

Despite any other provisions in this lease, the Lessee must not grant any contractual or 
proprietary rights or interests over the land or the business unit without the Lessor's consent 

8.3 Compliance 

Regardless of whether the law requires compliance by either or both parties or any other 
persons, the Lessee must at its expense: 

(a) Comply with all laws which affect or relate to the Land or the business unit and the user 
or occupation of the Land including the payment of all outgoings, Rates, Taxes and any 
fines. 

@) Comply with all notices, orders and directions issued or given by a governmental 
instrumentality which affect or relate to the land or the business unit and the use or 
occupation of the land or the business unit. 

(c) Obtain, maintain and comply with all consents which fiom time to time may be necessary 
or appropriate in connection with the use or occupation of the land or the business unit. 

8.4 Notices 

A party which receives a notice, order or direction from a governmental instrumentality 
which affects or relates to the land or the business unit or the use or occupation of the land or 
the business unit must promptly give a copy of that notice, order or direction to the other 
Party. 

9. Obligations 

9.1 Lessor's General Obligations 

The Lessor must perform all of its obligations in accordance with this lease, the Consents and 
all other applicable legal requirements including: 

(a) Giving the Lessee reasonable assistance with its application for any license required for 
the first contract year after the commencement date. 

@) Undertaking the Investment Program. 
(c) Undertaking the expansions for which it is responsible in accordance with Clause 10. 
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(d) On or before the commencement date, giving the Lessee, at the Lessee's expense, copies 
of any records referred to in Clause 5.1 requested by the Lessee. 

LJ 

9.2 Lessee's General Obligations 

The Lessee must perform all of its obligations at its own expense in accordance with this 
lease, Prudent Water Utility Practices, the consents and all other legal requirements that apply 
to the provision of the Services and the operation of the business unit including: 

(a) Assuming responsibility for all the obligations in relation to the business unit including, 
directly or indirectly: 

(i) The procurement and distribution of water for the business unit. 
(ii) Charging and collecting the Tariff from consumers. 
(iii) Providing reports, information, records or other data to any governmental 

instrumentality. 

(b) Obtaining and maintaining the consents it requires to operate the business unit in 
accordance with this lease (including the payment of any fees or charges in respect of 
those consents); 

(c) Obtaining and maintaining the Insurances. 

(d) Ensure that the business unit is maintained in a condition which enables it to be use safely 
for its intended purpose. 

(e) Its management, operation, connection, maintenance, renewal, improvement and 
rehabilitation obligations under this lease. 

(f) Complying with all applicable laws including those relating to environmental protection, 
public health, fire protection, water resources, flood protection, sacred sites, historic sites, 
religious sites and national security. 

(g) Using reasonable endeavors to reduce the number of illegal or unauthorized connections 
and the quantity of water lost for non-technical reasons. 

(h) Ensure that the business unit is maintained in a condition which does not compromise the 
operation of any other water systems in Egypt. 

9.3 Existing Consumers 

The Lessee must offer water supply services to all Consumers in accordance with this lease 
on the terms prescribed by the Commission or any other Governmental Instrumentality. 

9.4 New Connections and Consumer Connections 

(a) Duty To Provide: If any person requests a Connection or a Consumer Connection, the 
Lessee must provide that Connection or Consumer Connection. All Connections and 
Consumer Connections that the Lessee is required to perform under this lease to provide 
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must be provided as soon as reasonably practicable and on reasonable terms in 
accordance with the relevant Regulations. 

@) Connections Charges 

(i) For connections Points less than Lfi& (SO)] meters from the distribution mains, the 
Lessee may charge each Consumer an amount not exceeding LE [amount] for 
providing the connection, which amount may be adjusted on January 1 of each 
contract year. 

(ii) For connections Points more than Lfi& (SO)] meters from the distribution mains, the 
Lessee may charge each Consumer an amount for providing the Connection equal to 
the costs reasonably and properly incurred by the Lessee in making that Connection, 
including the costs of necessarily upgrading or restoring existing connections or 
metering facilities to acceptable applicable standards or in accordance with the 
relevant regulations. 

(c) Consumer Connection Charges: The Lessee will be entitled to charge each Consumer 
that requires a Consumer Connection the charge for a Consumer Connection determined 
from time to time by the Commission. 

(d) Consumer Meters: The charges levied on Consumers for Connections must not include 
the cost of Consumer Meters. 

9.5 Water for Public Purposes 

w The Lessee must make available an adequate supply of water for fire-fighting and other 
public Emergencies as the municipalities may reasonably request. The Lessee must provide 
this water and must not impose any charge for water provided in accordance with this clause 
but may charge for all other water used for public purposes. 

9.6 Collection of Sewerage Charges 

If requested by the Lessor, the Lessee must enter into an agreement with the District 
Assemblies within or connected to the business unit under which the Lessee will be required 
to collect, for a fee, payments due to that District Assembly for the provision of sewerase 
services. 

If the Lessor believes the Lessee is not complying with its obligations, the Lessor may sene  
on the Lessee a notice ("Noncompliance Notice") outlining the nature of the non-compliance 
and may require the Lessee to provide information and to anend meetings with Lessor in 
relation to the noncompliance. A non-compliance Notice may include a requirement that the 
Lessee submit and implement remedial plans to improve the Lessee's performance in the area 
or areas identified in that notice. The Lessee must promptly respond to, and comply with, an)# 
reasonable requests made by the Lessor in a Noncompliance Notice. 
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9.8 Liquidated Damages 

(a) Non-performance Notice: If the Lessor believes the Lessee has failed to perform any of W 
its obligations, it may serve a notice on the Lessee (copied to the Commission) to that 
effect stating the reasons for such opinion ("Non-performance Notice"). 

(b) Calculation of Liquidated Damages: If following the service of a Non-performance 
Notice the Lessee continues to fail to perform any obligation referred to in the Non- 
performance Notice for a continuous period offive (5)J days, the Lessee must pay the 
Lessor, as liquidated damages for the failure to perform those obligations, the following 
amounts for each day during which the failure to perform continues. 

(i) In respect of a failure to supply the Services, LE [amount] per day. 
(ii) In respect of a failure to meet the Performance Targets, LE [amount] per day. 
(iii) In respect of a failure to meet the Water Standards, LE [amount] per day. 
(iv) In respect of a failure to comply with its obligations under Clause 13, LE [amount] 

per day. 
(v) In respect of a failure to supply water for public purposes in accordance with Clause 

9.5 LE [amount] per day. 

(c) Non-breach: The Lessee will not be in breach of its obligations to the extent the breach 
occurs directly because of the Lessor's breach of its obligations including to undertake 
investments in accordance with the Investment Program. 

(d) Maximum Liability: The Lessee's maximum aggregate liability under this Clause 9.8 in 
any Contract Year is LE [amount]. w 

(e) Claim on Performance Bond: If the Lessee does not pay the Lessor any liquidated 
damages due under this Clause 9.8 within seven (7) days of the date upon which the 
obligation to pay them arose, the Lessor is entitled to claim on the Performance Bond in 
satisfaction of the unpaid amount. 

(f) The Lessor's Other Rights: The Lessee's payment of any liquidated damages due under 
this Clause 9.8 is in addition to and not in substitution for any other rights of the Lessor's 
arising in respect of the Lessee's non-performance of its obligations. 

9.9 Termination of Service 

Any Directive of the Commission and the Termination Regulations, the Lessee may 
terminate the provision of Services to any Consumer if any Tariff Bill remains unpaid for a 
period of[siuty (60)J days after its due date. The Lessee must give that Consumer at least 
seven (7) days' notice of its intention to terminate Service. Upon the payment in full of all 
outstanding Tariff Bills (including late payment penalties and reconnection charges), the 
Lessee must use reasonable endeavors to establish a new Connection for any Consumer 
whose Service was terminated within two (2) business days of receipt of all outstanding 
Tariff Bills and charges. 
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10. Works 

W 10.1 Coordination of Works 

(a) Notification by the Lessee: Except in the case of an Emergency, the Lessee must not 
commence any Works unless they are camed out in accordance with this lease and it has 
given the Lessor at least thirty (30) days' notice of its intention to carry out those Works. 
That notice must set out details oE 

(i) The nature of the works to be carried out. 
(ii) These reasons for canying out the works. 
(iii) The effect the works will have on the operation of the business unit and the 

provision of the services while the works are being carried out. 
(iv) The effect the works will have on the operation of the business unit and the 

provision of the services once they have been completed. 
(v) The expected dates during which the works will be carried out. 
(vi) Any other information relating to the works that the Lessor reasonably requests. 

@) Notification by the Lessor: Except in the case of an Emergency, the Lessor, or any 
person authorized by it, must not commence any works on the Land or the business unit 
unless the are camed out in accordance with this lease and it has given the Lessee at least 
thirty (30) days' notice of its intention to carry out those works. That notice must set out 
details of: 

(i) The nature of the works to he camed out; 
(ii) The expected dates during which the works will he camed out. 
(iii) Any other information relating to the works that the Lessee reasonably requires in 

order for it to be able to continue to provide the Services. 

(c) The Lessor's Approval of Works: Within hventy (20) days of receiving a notice under 
Clause IO.l(a), the Lessor must notify the Lessee whether it approves the proposed 
Works. The Lessor must not withhold its approval unless the proposed Works would 
reasonably be expected to: 

(i) Prevent the Lessee from complying with a directive of the commission, the 
performance targets, the water standards or the monitorable implementation plan. 

(ii) Have a material adverse effect on the business unit or the provision of Services. 
(iii) Have an adverse impact on the Environment. 
(iv) Either have a material adverse effect on the Lessor's rights or a material increase of 

the Lessor's obligations or liabilities (whether actual or contingent). 
(v) Have a material adverse effect on any non-water activities or other use of the land is 

respect of which the Lessor is entitled to reserve rights in accordance \vith Clause 3. 
(vi) Materially prejudice the Lessee's ability to comply with its obligations. 
(vii) In some other way, materially inconsistent with this lease or any law. 

(d) Consents: The Lessor's approval of any works is conditional on the Lessee obtaining the 
necessary consents to undertake those works. 



LEGAL, INSTITUTIONM. AND REGUMTORY REFORM I1 

(e) Disputes: Any dispute as to whether the Lessor's approval is required or whether the 
Lessor's refusal to approve any works is justified under this Clause 10.1 must be referred 
to the Expert and resolved in accordance with Clause 24.5. Li 

(f) Progress Reports: Before the loth day of each month, a party, or any person authorized 
by the Lessor undertaking any works must give the other party a report setting out for the 
previous month: 

(i) The progress of the design, procurement, construction, completion, testing and 
commissioning of the works. 

(ii) The progress of obtaining any Consents. 
(iii) Any other matter which the other party reasonably requests. 

(g) Access: Where the Lessor, or any person authorized by it, undertakes any works, the 
Lessee must ensure that the Lessor, or that authorized person be, permitted full access to 
the land and the business unit in order to cany out those works. The Lessee will not be 
responsible for any loss or damage caused to the Lessor, it employees or contractors or 
any authorized person while carrying out those works or while on the land unless it is 
attributable to the Lessee's negligence or wrongful act or omission. 

10.2 Connections 

Subject to the Lessor's complying with its obligations in respect of expansions, the Lessee 
must provide connections to ensure that the maximum number of new Consumers are given 
the option to receive services. 

10.3 Improvements 

The Lessee must undertake improvements in order to improve the level of services including 
reliability of supply, water quality and enhanced operation of the business unit while 
continuing to meet the water standards and the performance targets. 

10.4 Maintenance 

The Lessee must undertake Maintenance in order that the business unit achieves the 
Performance Targets and that the Services are provided in accordance with this lease subject 
to the Lessor's complying with its obligations in respect of Expansions. 

10.5 Expansions 

The Lessor must undertake maintenance in order that the business unit achieves the 
performance targets and that the services are provided in accordance with this lease subject to 
the Lessor's complying with its obligations in respect of expansions. 

10.6 Renewals and Rehabilitations 

The Lessee must undertake the renewals and rehabilitations in order to ensure that the 
business unit complies with the performance targets and that the services are provided in 
accordance with this lease. 
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10.7 Supervising Engineer 

W (a) Obligation: The Lessee must, if requested by the Lessor, provide suitably qualified 
personnel to supervise any works undertaken by the Lessor, or any person authorized by 
it, to undertake those works. 

@) Fee: The Lessee is entitled to charge the Lessor [amoun~ percent of the capital cost of 
any works s u p e ~ s e d  by the Lessee. 

10.8 The Lessor's Investment Program 

The Lessor must undertake the works for which it is responsible in accordance with the 
investment program. 

10.9 Monitorable Implementation Plan 

The Lessee must undertake the works for which it is responsible in accordance with the 
Monitorable Implementation Plan; 

10.10 Additional Works by the Lessee 

In addition to undertaking the works it is required to under this lease, the Lessee may also at 
its own expense and risk, undertake any other works to enhance, modify or expand the 
business unit provided that: 

w (a) The undertaking of those Works or the use or operation of the enhancement, modification 
or expansion when completed will not have an adverse impact on: 

(i) the ability of the business unit to provide the Services; or 
(ii) the Lessor's ability to exercise it. rights under this lease. 

@) The Lessee gives the Lessor notice of it proposal for additional works in accordance with 
Clause lO.l(a) and the Lessor must provide its approval of those works to the extent 
required by and in accordance with Clause 10.1. 

10.11 Obligations in Respect of Works 

The Lessee must, when undertaking any Works: 

(a) Execute and complete those works in a proper and workmanlike manner. 

@) Comply with all laws which relate to the works 

(c) Obtain and comply with all Consents required to undertake the works. 

(d) Ensure that the works are undertaken by people who are suitably qualified and 
experienced and have any accreditations required to carry out those works. 

(e) Ensure that the works are undertaken with due skill, care and diligence having re-wd to 

'w the nature of the works. 
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(f) Use modem materials of a quality consistent with prudent water utility practices and 
which will meet, at a minimum, the design life of any comparable parts of the existing 
business unit. 

(g) Execute and complete the works in a manner which is consistent with the works as 
approved by the Lessor. 

(h) Ensure that the works are properly integrated with the existing business unit. 

(i) Execute and complete the works so that they are, when completed, fit for the purpose for 
which they were intended to be undertaken and approved by the Lessor. 

10.12 Ownership of Works 

Upon the Expiry Date or the earlier termination of this lease, property and full legal and 
beneficial title in all Lessee works will vest in and remain with the Lessor in accordance with 
Schedule 15. The Lessee must not sell, transfer, assign or otherwise dispose of any Lessee 
works and must not create or allow any lien to exist over any Lessee works without the 
Lessor's consent. 

11. Operation and Maintenance 

11.1 Operating Committee 

(a) Establishing the Committee: At least fifteen (15) days before the start of the operating 
period, the parties must establish a committee (the 'Operating Committee'). The 
Operating Committee will have four (4) members, two (2) appointed by the Lessee and 
two (2) by the Lessor. The chairman will be nominated by the Lessor. 

(b) Powers and Duties: The powers and duties of the Operating Committee include: 

(i) Discussion of the steps to be taken on the occurrence of a Force Majeure Event, an 
Egypt Political Event, an Event of Default and Unplanned Interruptions. 

(ii) To determine whether any official notice relates to Pre-existing Contamination or 
Subsequent Contamination in accordance with Clause 13.3. 

(iii) The co-ordination of works camed out by the parties or persons authorized by them 
including any works identified in a Condition Survey as being required. 

(iv) Consultation on the insurance program to be undertaken by the Lessee during the 
Operating Period, including the Insurance. 

(v) Any proposed changes to the Performance Targets. 
(vi) Safety affecting the parties on their Contractors. 
(vii) Approval of emergency plans developed by the Lessee in consultation with the 

Lessor. 
(viii) Any other matters affecting the operation of the business unit and the provision of 

the services during the operating period including the operation of other water 
treatment or delivery systems and sewerage systems. 

(c) Compulsory Compliance: Unless the decision is inconsistent with this lease, the parties 
must comply with unanimous decisions of the Operating Committee on matters within its 
competence. L d  
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(d) Procedures for Meetings: The Operating Committee may agree upon procedures for the 
holding of meetings, however: 

k d  
(i) The quorum for each meeting must include at least one (1) person appointed by 

each party. 
(ii) Decisions of the Operating Committee must be by unanimous agreement of all 

members present. 

(e) Deadlocks: If the Operating Committee is unable to reach unanimous agreement, the 
Operating Committee or either parry may refer the matter to the chief executives of each 
party for resolution. Any matters not resolved by the chief executives must be referred to 
the Expert and resolved in accordance with Clause 24.5. 

(f) Additional Members: The Operating Committee may co-opt any other member(s) from 
relevant bodies. These additional members will act as advisors and will not be entitled to 
vote and will not form part of a quorum. 

11.2 Planned Interruptions 

(a) Proposed Interruptions: By 31 December in each Contract Year (or any other date 
nominated by the Lessor), the Lessee must notify the Lessor of its firm proposals for 
Panned Interruptions in the next Contract Year and its provisional proposals for Planned 
Interruptions in each of the two (2) Contract Years after the next Contract Year. 

@) Factors to be Considered: 

(i) Demand: The Lessee must not propose Planned Interruphons during periods of high 
demand for services and must use all reasonable endeavors to plan to take Planned 
Interruptions during periods of low demand for services. 

(ii) Investment Program: When proposing its Planned Intenuptions, the Lessee must 
also take into account the Investment Program notified to it by the Lessor. 

(c) The Lessor Objections: Within thirty (30) days of receiving the Lessee's proposed 
Planned Interruptions, the Lessor must notify the Lessee whether they are acceptable. If 
the proposals are not acceptable, the Lessor must give the Lessee its required timins of 
those Planned Interruptions that must be: 

(i) consistent with the factors referred to in Clause 11.2@) 
(ii) of the same durations as the periods requested by the Lessee 
(iii) within the time limits required by any legal requirement and consistent with Prudent 

Water Utility Practices 
(iv) within the time limits required or recommended by the manufachlrer or supplier of 

any plant which is to undergo maintenance 

(d) Confirmed and Provisional Interruptions: The Planned Interruptions accepted by the 
Lessor will be confirmed to the extent that they relate to the next Contract Year and are 
provisional to the extent that they relate to subsequent Contract Years. Provisional 
Planned Intermptions may be changed by either party for good cause before they become 
confirmed Planned Interruptions. A party must promptly notify the other party if it wishes 
to amend a confirmed Planned Interruption. Confirmed Planned Interruptions may only 
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be amended if both parties agree. If the parties are unable to agree on the amendments, 
the dispute must be referred to the Expert and resolved in accordance with Clause 24.5. 
Amendments agreed by the parties or resolved by the Expert must be consistent with Ld 
Clause 11.2(c) to (iv) inclusive. 

(e) Emergency Re-scheduling: In an Emergency, the Lessor may require the Lessee to use 
its best efforts to re-schedule a confirmed Planned Interruption (including one which has 
already begun) to a more convenient time provided that the re-scheduling can be done in 
a way which is consistent with Clause 11.2(c)(iii). The Lessor must compensate the 
Lessee for all additional costs which it reasonable and directly incurs because the Planned 
Interruption is re-scheduled other than costs incurred by the Lessee because it is required 
to operate at a time when it would otherwise have been undergoing a Planned 
Interruption. 

(f) Time Required: The Lessee must use its reasonable endeavors consistent with Prudent 
Water Utility Practices to take the business unit out of service for the shortest period of 
time necessary to complete Planned Interruptions. 

(g) Notice to Consumers: The Lessee must give at least seven (7) days' notice to 
Consumer's whose service will or may be affected by any Planned Interruption. 

(h) Alternative Supplies: The Lessee must use reasonable endeavors to make alternative 
potable water supplies available: 

(i) During any Planned Interruption to any schools, hospitals, fire departments and key 
public buildings affected by a Planned Interruption. 

(ii) Where the Planned Interruption is for more than twenty four (24) continuous hours w 
or where the water in the business unit has or may be subject to any form of 
contamination, to any Consumer. 

11.3 Unplanned Interruptions 

(a) Notice of Interruption: If the Lessee needs or is suffering an Unplanned Interruption, it 
must promptly give the Lessor notice of: 

(i) The nature of the interruption and the work to be camed out (including details of the 
specific component on which the work will be carried out). 

(ii) The estimated start time of the work. 
(iii) The estimated time required to complete it. 
(iv) The latest time by which, in the Lessee's opinion, the work should begin consistent 

with Prudent Water Utility Practices. 

@) Time Required: The Lessee must use its reasonable endeavors consistent with Prudent 
Water Utility Practices to take any part of the business unit out of service for the shortest 
period of time necessary to complete Unplanned Interruptions. 

11.4 Maintenance and Renewals 

(a) Lessee's Obligations: The Lessee must undertake the works it is required to undertake in 
accordance with Clause 10. &y/ 
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@) Compliance: The Lessee's compliance with its obligations referred to in paragraph (a) 
will be determined by Condition Surveys canied out in accordance with Clause 11.5. 

u 
(c) Rectification: The Lessee must use its reasonable endeavors to rectify all deficiencies 

and carry out all works identified in a Condition Survey which are not identified as being 
rehabilitations for which the Lessor is responsible. These Works must be carried out in 
the time frame and using the methods approved by the Operating Committee. The 
Operating Committee must consider any recommendations made in the Condition Survey 
when considering the appropriate time fiames and methods to be adopted. 

11.5 Condition Surveys 

(a) Methodology: A survey of the condition of the business unit ("Condition Survey") must 
be undertaken in accordance with this Clause 1 1.5 by [methodology]. 

@) Lessee's Obligations: The Lessee must at its own expense, commission a Condition 
Survey within thirty (30) days of the second and seventh anniversaries of the 
commencement date. Each Condition Suwey must be undertaken by an independent 
expert agreed by the parties, or if the parties cannot agree within thirty (30) days of the 
Condition Survey being required to be commissioned in accordance with this Clause 
11.5@), the independent expert must be appointed on the application of either part)' by 
the president or other senior office bearer for the time being of the /Egptian engfnem 
professional association]. 

(c) Additional Condition Surveys: Either party may, at its own expense, commission an 

w independent expert to undertake a Condition Survey at any time during the Operating 
Period. If a Condition Survey has not been undertaken during the previous hvel~e  (12) 
months period (excluding any sunrey undertaken to determine the business unit's 
condition on the Expiry Date or earlier termination of this lease). Any additional 
Condition Surveys must be undertaken in the same manner and by an independent expert 
appointed in accordance with this Clause 1 1.5. 

(d) Content: The independent expert undertaking a Condition Survey must be instructed to: 

(i) [describe the methodology to be used] 
(ii) [describe how the results are to be set out - including recommendation as to tlte 

measures that should be taken to rectifjr any deficiencies that the Lessee is 
required to rectify] 

(iii) Prepare the Condition Survey in a similar form and layout to the first Condition 
Survey undertaken under this lease. 

(iv) Complete and deliver a copy of the Condition Survey to both parties within sixty 
(60) days (or such longer period as the parties may be agreed) ofbeing 
commissioned to undertake the Condition Survey. 

(d) Assistance: The parties must expeditiously give the independent expert undertaking the 
Condition Survey in accordance with this Clause 11.5 all information (including 
performance data and maintenance records) relating to the business unit and any other 
assistance the expert reasonably requests for the purpose of undertaking the Condition 
Survey. 
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(e) Binding: The findings contained in each Condition Survey, will, in the absence of 
manifest error, be conclusive and binding on both parties. 

12. Record Keeping 

12.1 Records 

In accordance with Prudent Water Utility Practices, this lease and any applicable laws and 
any Directives of the Commission, the Lessee must keep complete and accurate records of all 
data required for the proper administration of this lease and the business unit ("Records") 
including: 

(a) A detail operating log for the business unit including: 

(i) The meter records for all Bulk Water Meters. 
(ii) The meter records for all Consumer Meters. 
(iii) The results of any tests. 
(iv) All records relating to the works. 
(v) Any changes in the operating status of the business unit including any intenuptions 

and any other restrictions or limitations affecting the business unit. 
(vi) Any unusual conditions found during inspections. 

@) All operations and works plans, technical information and data, specifications, manuals, 
drawings, tracings, calculations, computer programs, computer disks and reports. 

(c) The following documents: 

(i) As-built drawings for any Works undertaken by it, including civil and architectural 
works. 

(ii) The specifications, operating manuals and manufacturer's warranties for major 
items of plant. 

(iii) All Condition Surveys 
(iv) Any other technical documents relating to the design, engineering and construction 

of the business unit. 

(d) Any financial accounts for the business unit required by the Commission or any other 
governmental instrumentality including: 

(i) All information reasonably required by the Lessor to assess the financial affairs of 
the Lessee. 

(ii) Details of all tariff bills and the amounts collected and overdue in relation to each of 
them. 

(iii) Details of any cross - subsidies between categories of Consumers. 
(iv) All audited profit and loss accounts, statements of assets and liabilities and 

statements of source and application of funds which must be prepared annually. 
(v) A statement of principal accounting policies used to prepare the accounts and 

statements referred to in paragraph (d)(iii). 
(vi) Details of the operating, repair and maintenance costs for the production and 

distribution of water in the business unit. 
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(e) Any other reports, records, designs, manuals, registers, employment records, maps, plans 
computer software owned or used and any other items associated with the business unit, 

W its operation, the provision of the services and any works. 

12.2 Retention and Disposal 

All records kept in accordance with this lease must be maintained until the last to occur of: 

(a) The date falling ten (10) years after the creation of the record. 
@) The date falling three (3) years after the expiry date. 
(c) The date specified by any applicable law. 

A party must not dispose of or destroy any records without giving the other party at least 
thirty (30) days notice or if there is any continuing dispute relating to any matter to which 
those records relate. 

13. Environmental Compliance 

13.1 The Lessee's Obligations 

During the Operating Period the Lessee must: 

(a) Not use the business unit or allow the business unit to be used so that any industrial waste 
or potentially hazardous substance: 

(i) Is abandoned or dumped on the land or the business unit. 
(ii) Is handled in a manner which is likely to cause an environmental hazard. 

@) Comply with all Environment Laws and to obtain and maintain in full force and effect 
and to comply with the terms of all permits and licenses required in order to release or 
emit anything from the business unit into the air or water or on the ground or othenvise 
into the environment or to emit any substantial noise. 

13.2 Environmental Management System 

The Lessee must, in respect of its environmental obligations under this lease, maintain a 
quality system which, at a minimum, complies with [appropriate IS0  standard]. 

13.3 Contamination 

(a) EPA Notice: If an official notice relating to the business unit is served during the 
operating Period then: 

(i) The party which receives the notice must promptly provide the other party and the 
Operating Committee with a copy of that notice. 

(ii) The Operating Committee must meet within fourteen (14) days of receiving the 
notice to determine, to the extent possible, whether and to what extent notice relates 
to Pre-existing Contamination and to what extent to Subsequent Contamination. 
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(iii) To the extent that the notice relates solely to Pre-existing Contamination, Lessor 
must, at its expense, comply with the notice to the extent necessary to enable the 
business unit to be used for the provision of the Services. U 

(iv) To the extent that the notice relates solely to Subsequent Contamination, the Lessee 
must at its expense, comply with the notice to the extent necessary to enable the 
business unit to be used for the provision of the Services. 

(v) If the notice relates to both Pre-existing Contamination and subsequent 
contamination, Lessor will be responsible for complying with the notice to the 
extent that it relates to Pre-existing Contamination in accordance with the Lessor's 
obligations under paragraph (iii) above and the lessee will be responsible for 
complying with the notice to the extent that it relates to Subsequent Contamination 
in accordance with its obligations under paragraph (iv) above. 

(vi) If the Operating Committee cannot come to a unanimous decision within fourteen 
(14) days of its first meeting as to what extent the notice relates to Pre-existing 
Contamination and to Subsequent Contamination, either party may refer the matter 
to the Expert to be resolved in accordance with Clause 24.5. 

@) Indemnity: Each party indemnifies and will keep the other party indemnified from and 
against all losses, damages, liabilities, actions, suits, claims, demands, costs and expenses 
of every kind arising from the failure by it to comply with its obligations under Clause 
13.3(a) except to the extent that the failure was caused or contributed to by any negligent 
act or admission of the other party or, in the case of the lessee only, its contractors, agents 
and affiliates. 

13.4 Environmental Audit 

(a) Independent Audit: The Lessor may from time to time at its own cost obtain an 
independent audit in respect of all or any part of the business unit to determine the extent 
of any contamination existing in, on or under or emanating from the business unit. If the 
Lessor wishes to rely on the audit for the purposes of this Clause 13.4, the audit must be 
undertaken by or conducted under the supervision of an environmental auditor certified 
by the [appropriate Egyptian authorityl. 

@) Access for Auditor: The Lessee must provide any person appointed by the Lessor to 
undertake an environmental audit in accordance with Clause 13.4(a) with access to the 
business unit necessary to undertake that audit. 

(c) Contamination Disclosed by Audit: If an audit undertaken in accordance with Clause 
13.4(a) discloses subsequent contamination then, except to the extent that the subsequent 
contamination has been caused or contributed to by a negligent act or omission of the 
Lessor, the Lessor may require the Lessee at the Lessee's expense to undertake all steps 
necessary to remedy that subsequent contamination to the extent necessary to enable the 
business unit to the used for the provision of the services in accordance with this lease. 

(d) Costs of Independent Audit: If an environmental audit undertaken in accordance with 
Clause 13.4(a) discloses Subsequent Contamination, the Lessee must pay the costs and 
expenses of the environmental audit. 
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14. Monitoring 

W 14.1 Reporting 

(a) Requirements: The Lessee must give the Lessor copies of all: 

(i) Records and reports requested by [relevant Egyptian agenq(ies)]. 
(ii) Records requested by the Lessor. 
(iii) Reports prepared in accordance with Schedule 16. 

(c) Compatibility of Information System: Any information, data or Records provided to 
the Lessor in connection with this lease must be provided, if so requested by the Lessor, 
in a form which is compatible with the Lessor's electronic data and records system. The 
Lessor must inform the Lessee of any changes to its electronic data and records system 
which are necessary in order for the Lessee to fulfill its obligations under this Clause 
14.1@). 

(d) Reimbursement of Costs: If an inspection by the Lessor of any Records reveals that the 
Lessee is in material breach of its obligations, the Lessee must reimburse the Lessor for 
all reasonable costs incurred by it in performing that inspection. 

14.2 Inspections 

(a) Purpose: The Lessor may carry out inspections of the Records, the Land and the business 
unit to: 

(i) Determine whether the Lessee has breached any of its obligations. 
(ii) Inspect any Works undertaken by the Lessee. 
(iii) Inspect any Works undertaken by third parties on behalf of the Lessor, or any other 

Party. 
(iv) For any other reasonable cause including in order to become familiar with the 

operation, maintenance and administration of the business unit in preparation for the 
expiry or termination of this lease. 

@) Records Held by Third Parties: The Lessee must, where so requested by the Lessor, use 
reasonable endeavors to give the Lessor direct access to any Records that are maintained 
or held by any third party. The Lessee must ensure that the provisions to the Lessor of any 
Intellectual Property do not infringe the IntelIectual Property rights of any third party. 

(c) Cooperation: The Lessee must give the Lessor, or any person authorized by it, access to 
the Records, the Land and business unit and any assistance that it reasonably requests. 

15. Billing, Collection, and Payment 

15.1 Tariff Billing 

(a) Preparation: The Lessee must prepare bills for payment of the tariff ("Tariff bills'). 
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@) Format of Tariff Bills: The Tariffbills must be prepared in the agreed form by the 
Lessee, at its own expense, and provide the information required by the [relevant] 
Regulations and the Lessee's Consumer Charter. W 

(c) Calculation of Amount Due: The Lessee must prepare all Tariff bills on the basis of 
meter readings obtained from Consumer Meters or, in the circumstances referred to by the 
[relevant] Regulations, on the basis of estimates of water usage. 

(d) Frequency: The Lessee must issue Tariff bills to Consumers at least as often as the 
minimum required by the [relevant] Regulations during the operating period. 

(e) Payment Terms: The terms of payment for all Tariff bills must be in accordance with the 
[relevant] Regulations and the Lessee's Consumer Charter including in relation to partial 
payments, payment agreements and plans. The Lessee must use reasonable endeavors to 
encourage Consumer to pay Tariff bills by direct deposits through the banking system 
into the Tariff account. 

( f )  Collection: The Lessee must, at its own expense, collect payments of the Tariff bills and 
deposits all proceeds to the Tariff account in accordance with the Tariff Account 
Agreement. 

15.2 Delivery of Invoices 

(a) The Lessee's Invoices: No later than 17:OO hours on the [2nd] day of each contract 
month starting in second contract month in the operating period, the Lessee must give the 
Lessor an invoice in the agreed form setting out the Lessee's calculation of: w 
(i) The Lessee Fee for the previous contract month which must be calculated in 

accordance with Schedule 7 (the "Lessee Fee Invoice:) 
(ii) Any amount other than the Lessee Fee which is payable to it for the previous 

contract month (the "Supplementary Invoice"). 

@) The Lessor's Invoices: No later than 17:OO hours on the 5th day of each contract month 
the Lessor must give the Lessee an invoice in the agreed form setting out the Lessor's 
calculation of any amount which is payable to it for the previous contract month including 
under Clause 9.8 (the "Lessor Invoice"). 

(c) Supporting Documentation: Each invoice must include reasonably detailed calculations 
of the amounts payable under it and any supporting documentation reasonably requested 
by the party receiving the invoice. Unless stated otherwise, any documentation requested 
by the party receiving the invoice is deemed to be a request to produce that 
documentation with all subsequent such invoices. 

(d) Business Day: If any day on which an invoice must be delivered is not a business day, 
that invoice must be delivered on the next succeeding business day. 
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15.3 Payment of Invoices 

(a) Payment: 

(i) Lessee's invoices: Lessee Fee Invoices and Supplementary Invoices must be paid in 
accordance with the Tariff Account Agreement. 

(ii) The Lessor's invoices: Lessor Invoices must be paid at the Lessor's option: 

(A) By set-off against the Lease Payment for the same contract month. 
(B) As cleared funds by the due date in any other manner reasonably required by 

the Lessor including to the Lessor account. 

@I) Invoice Conclusive: If a party does not dispute an invoice within [sirty (60)] days of 
receiving it, that invoice is conclusive except where a party could not reasonably have 
identified an error or omission in the invoice on the basis of the information available to it 
during that [siuty (60)J day period. 

(c) Invoice Dispute Notice: If either party disputes the amount payable under an invoice, it 
may give a notice (an "Invoice Dispute Notice") to the other party setting out details of 
the disputed amount, including its estimate of what that amount should be. 

(d) Interim Payment: The party that issues an Invoice Dispute Notice must pay in 
accordance with the Tariff Account Agreement by the Due Date: 

(i) All amounts under the invoice, which are not in dispute. 
(ii) Its estimate, as set out in the Invoice Dispute Notice, of what the disputed amount 

should be. 

(e) Determination by Parties: If the other party agrees with the Invoice Dispute Notice it 
must adjust the invoice accordingly and re-issue it within [seven (7)] days of receiving the 
Invoice Dispute Notice. 

(f) Determination by Expert: If the pahes do not resolve the dispute within [sewen (7)] 
days of receipt of an Invoice Dispute Notice, either party may refer the dispute to be 
resolved by.the Expert in accordance with Clause 24.5. 

(g)  Payment after Determination: Within [seven (7)] days of the Expert's determination 
referred to in paragraph (f), any amount due must be paid together with interest at the 
higher of: 

(i) [Two (2)J percent above the Default Rate 
(ii) The average monthly interest rate charged by the prevailing party's bank for 

working capital loan facilities. 

Interest is calculated from the due date of the invoice until the date on which the payee 
receives the amount due. 
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15.4 Lessee Fee 

The Lessee fee will be calculated and adjusted in accordance with Schedule 7 and any 
applicable law. 

16. Insurance 

16.1 Operating Period 

During the operating period the Lessee must effect and maintain the insurance required by 
Schedule 14 and any insurance required: 

(a) By the Operating Committee 
@) By the laws of Egypt 
(c) By Prudent Water Utility Practices 
(d) To meet its obligations 

16.2 Failure to Insure 

The Lessee is not in breach of Clause 16.1 or 16.4: 

(a) If any insurance is not available to it or is not available to it on reasonable economic 
terms in the international and Egyptian insurance markets for reasons other than any 
negligence of, default by, or condition (financial or otherwise) of the Lessee. 

@) During that period, it effects and maintains complementary insurance cover having regard 
to the capacity of the international and Egyptian insurance markets. 

'wlud 

16.3 Changes to Insurance Terms 

With the Lessor's consent, the Lessee may effect and maintain insurance on different terms to 
those required by this Clause 16 and Schedule 14. 

16.4 Non-payment of Premiums 

Each policy of insurance must contain an endorsement providing that it may not be cancelled 
(except for non-payment of premiums) or reduced unless the insurer gives the Lessor at least 
thirty (30) days' written notice of its intention to cancel the policy. That endorsement must 
also provide that the insurer may not cancel the coverage for non-payment of premiums 
unless it gives the Lessor twenty (20) days' written notice of its intention to cancel (including 
details of the premiums owing). 

16.5 Evidence of Insurance Cover 

The Lessee must give the Lessor: 

(a) A copy of the certificates and policies for each policy of insurance as soon as they are in 
effect and renewed. 

@) Evidence that all relevant premiums have been paid as soon as they have been paid. 
(c) Evidence that each policy of insurance is current. 
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16.6 Effects of Not Obtaining Insurance 

b d  If the Lessee does not effect and maintain the required Insurance: 

(a) That failure does not relieve the Lessee from its obligations or limit its liability under this 
clause or this lease. 

(b) The Lessor may effect that insurance for the period during which the Lessee does not and 
the Lessee must pay the Lessor, within thirty (30) days of receiving a Lessor Invoice, the 
full amount reasonably incurred by the Lessor to effect that insurance. 

16.7 Disputes over Availability 

If there is a dispute as to the capacity of any insurance or reinsurance market for the purposes 
of this Clause 16, the dispute must be referred to a leading independent insurance adviser 
which is acceptable to the parties or, if the parties cannot agree, an adviser nominated on the 
application of either party by the Chairman of Lloyds of London. An adviser nominated by 
the Chairman of Lloyds of London is deemed to be an Expert acting in accordance ~ 6 t h  
Clause 24.5. 

16.8 Application of Insurance Proceeds 

(a) Loss or  damage: Except as otherwise provided in this lease or any policy of Insurance, 
the proceeds from insurance claims made because of loss or damage to the business unit 
must be used to reinstate, replace or renew that loss or damage. 

(b) Total Loss: If a Force Majeure Event or a similar natural event or circumstance renders w the business unit no longer economically or technically viable and the insurers make 
payment on a 'total loss' basis, all of those insurance proceeds must paid to the Lessor. 

(c) Lessor Liability: Despite any obligation that arises under this lease, apart from that 
arising from an Egyptian Political Event, the Lessor is not liable for any loss, damase, 
liability, payment, obligation or expense for which compensation is payable to the Lessee 
under any policy of Insurance and the Lessee must procure that each policy of Insurance 
provides so. 

17. Force Majeure 

17.1 Relief for Force Majeure Events 

(a) Is not in breach of this lease to the extent that the performance of its obligations is 
prevented, hindered or delayed by a Force Majeure Event for which it has claimed relief. 

(b) Cannot claim relief for a Force Majeure Event to the extent that it could have reasonably 
foreseen or controlled the event or circumstance using Prudent Water Utility Practices 
and mitigated its effects. 
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17.2 Force Majeure Events Defined 

A 'Force Majeure Event' means any of the following, or a combination of them, occurring in W 
Egypt: 

(a) Cyclone, whirlwind, flood, tempest, storm, drought or other exceptionally adverse 
weather conditions. 

(b) An act of God, epidemic, lightning, earthquake, volcanic, eruptions or landslide that 
originates from a source extemal to the Land, meteorites, air crash, objects falling from 
aircraft, pressure waves caused by aircraft or aerial devices traveling at supersonic speed, 
fire or explosion. 

(c) To the extent it originated from a source extemal to Egypt, act of war (whether declared 
or undeclared) invasion, armed conflict or action of foreign enemy, blockade, embargo, 
revolution, riot, insurrection, terrorist or military action, civil commotion or politically 
motivated sabotage, chemical, biological or radioactive contamination or ionizing 
radiation. 

(d) Strikes or industrial action that interrupt supplies and services required for the operation 
of the business unit for at least seven (7) continuous days and which: 

(i) are not Egyptian Political Events 
(ii) do not primarily involve the Lessee or its employees, agents or representatives 
(iii) are not attributable to any unfair policy or practice of the Lessee or its employees, 

agents or representatives or 

(e) Any similar event or circumstance. 

17.3 Insufficiency of Funds 

Insufficiency of funds is not a Force Majeure Event. 

17.4 Notice of Force Majeure Events 

(a) Duty To Report: A party wishing to claim relief for a Force Majeure event must notify 
the other party of the claim as soon as reasonably practicable and in any case within seven 
(7) days of the date on which the affected party knew, or ought reasonably to have 
known, that the Force Majeure event may have a material impact on the performance of 
its obligations. 

(b) Contents of Notice: A notice given under Clause 17.4(a) must include full details of: 

(i) the nature of the Force Majeure event 
(ii) the impact the Force Majeure event has on the affected party's performance of its 

obligations 
(iii) the measures which the affected party is taking, or proposes to take, to mitigate the 

impact 
(iv) any other information relevant to the claim for relief. 
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(c) Status Reports: While the affected party continues to claim relief it must give the other 
party reports, at least weekly, containing: 

kd 
(i) the information required by Clause 17.4@) 
(ii) if the Lessee is the affected party, details of any material change in its impact on the 

Lessee's performance of its obligations 
(iii) any other information that the other party reasonably requests. 

(d) Cessation: The party affected must promptly notify the other party if the Force Maje21re 
Event ceases to have any impact on it. 

17.5 Duty to Mitigate and Assist 

A party affected by a Force Majeue event must use all reasonable endeavors to mitipte the 
impact of a Force Majeure event on the performance of its obligations. The non-affected 
party must provide reasonable assistance to the affected party as it endeavors to mitigate the 
impact on the performance of its obligations. 

17.6 Breakdown of Communications 

If a Force Majeure event prevents a party giving a notice under this lease, any period in 
which that notice must be given is extended until the Force Majeure event no longer prevents 
the giving of that notice. 

17.7 Set-off against Insurance Proceeds 

'rcd Any amount payable by the Lessor on the Lessee under this lease while the Lessee is affected 
by a Force Majeure Event must be reduced by the aggregate amounts of any payments the 
Lessee receives, or is entitled to receive, under any Insurance. 

17.8 Termination on Total Loss 

If a Force Majeure event renders the business unit no longer economically and technically 
viable and the insurers make payment on a 'total loss' basis, then subject to Clause 16.8(~) 
and provided the Lessor has received the insurance proceeds in accordance with Clause 
16.8@), the Lessor must terminate this lease by notice (a 'Total Loss Termination Notice') to 
the Lessee. This Lease terminates immediately on the Lessee's receipt of the total Loss 
Termination Notice. 

18. Egyptian Political Events 

18.1 Relief for E m t i a n  Political Events 

The Lessee: 

(a) Is not in breach of this lease to the extent that the performance of its obligations is 
prevented, hindered or delayed by an Egyptian Political Event. 

@) May request the Commission to adjust the Lessee Fee to provide the Lessee with financial 

k ~ d  relief for the following Egyptian Political Events: 
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(i) Increased Costs: The Lessee may request the Commission to adjust the Lessee Fee 
to entitle it to recover all direct costs it reasonably incurs in seeking to mitigate the 
effects of a Direct Egyptian Political in accordance with Clause 18.5. LJ' 

(ii) Reduction in Capacity: If the capacity of the business unit to serve Consumers is 
reduced by more than twenty five (25) percent as a result of a Direct Egyptian 
Political Event, the Lessee may request in a notice to the Lessor and the 
Commission to calculate the Lease Payment on the basis that the business unit is 
deemed to have the ability to serve that number of Consumers it would have been 
able to serve but for the Direct Egyptian Political Event while that Direct Egyptian 
Political Event continues or until the Lessee elects to discontinue the application of 
this Clause 18.1 (b)(ii). 

(iii) Change in Law: The Lessee may claim relief under Clause 19 for any increased 
costs or reductions in revenue due to a Change in Law. 

18.2 Egyptian Political Events Defined 

(a) Egyptian Political Events: An 'Egyptian Political Event' means any of the following or 
any combination of them, occumng in or directly involving Egypt and which directly or 
indirectly result in the Lessee's performance of its obligations being materially prevented, 
hindered or delayed and the capacity of the business unit to serve Consumers being 
reduced by more than twenty five (25) percent but only to the extent that the following 
are not an unlawful and unreasonable response to the default, neglect or other wrongful 
act of the Lessee or its employees and their consequences are beyond the Lessee's 
reasonable control using Prudent Water Utility Practices 

(i) To the extent it originated from a source in Egypt, an act of war (whether declared 
or undeclared), invasion, armed conflict or act of foreign enemy, blockade, L a d  

embargo, revolution, riot, insurrection, terrorist or military action, civil commotion 
or politically motivated sabotage, chemical, biological or radioactive contamination 
or ionizing radiation. 

(ii) Politically motivated strikes or industrial action (other than those primarily 
involving the Lessee's employees) that have a duration of at least twenty (20) 
consecutive days. 

(iii) Change in Law 
(iv) Expropriation or compulsory acquisition by any Governmental Instrumentality of 

any material assets or rights of the Lessee. 
(v) The unlawful, unreasonable or discriminatory revocation of, or refusal to renew, any 

Consent required by the Lessee to perform its obligations. 
(vi) The unlawful, unreasonable or discriminatory refusal to grant any of the Consents 

required by the Lessee to perform its obligations. 
(vii) Any other unlawful, unreasonable or discriminatory action by a governmental 

instrumentality (other than action taken in connection with or pursuant to a 
commercial contract between the relevant governmental instrumentality and the 
Lessee) which occurs during the operating period and which is directed against the 
Lessee or the business unit. 
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@) Indirect and Direct Egyptian Political Events: The events and circumstances d e s c n i  in: 

(i) Clauses 18.2(a)(i) and (ii) are 'Indirect E-wtian Political Events' 
(ii) Clauses 18.2(a)(iv) to (vii) inclusive are 'Direct Egyptian Political Events' 
(iii) Clause 18.2(a)(iii) is dealt with in accordance with Clause 19. 

18.3 Notice of Egyptian Political Events 

(a) Duty To Report: If the Lessee wishes to claim relief for an Egyptian Political Event it 
must notify the Lessor and the Commission of the claim as soon as reasonably practicable 
and in any case within seven (7) days of the date on which it knew, or ought reasonably to 
have known, that the Egyptian Political Event may have a material impact on the Lessee's 
performance of its obligations or the operation of the business unit. 

@) Contents of Notice: A notice under Clause 18.3(a) must include full details of: 

(i) The nature of the Egyptian Political Event. 
(ii) The impact of the Egyptian Political Event on the Lessee's performance of its 

obligations or the operation of the business unit. 
(iii) The measures which the Lessee is taking, or proposes to take, to mitigate the 

impact. 
(iv) Any other information relevant to the Lessee's claim for relief. 

(c) Status Reports: While the Lessee continues to claim relief it must give the Lessor and 
the Commission reports, at least weekly, containing: 

(i) The information required by Clause 18.3@). 
(ii) Details of any material change in the impact of the E,-tian Political Event has on 

the Lessee's performance of its obligations or the operation of the business unit 
(iii) Any other information reasonably requested by the Lessor. 

(d) Effect on Capacity: It is a condition to any claim under Clauses 18.1@) and 18.7 that the 
Lessee provides evidence substantiating the reduced capacity of the business unit to serve 
Consumers as a result of the Egyptian Political Event. 

(e) Cessation: The Lessee must promptly notify the Lessor if the Egyptian Political Event 
ceases to have any impact on it. 

18.4 Inspection by the Lessor 

While the Lessee is claiming relief for an Egyptian Political Event, the Lessor may &om time 
to time on one (1) day's notice inspect the Land and the business unit and carry out any tests 
reasonably required by the Lessor to determine whether it could operate at its full capacity 
but for the Egyptian Political Event. The Lessee must give the Lessor's personnel access to 
the Land and the business unit to carry out those inspections or tests subject to the Lessor's 
personnel complying with all reasonable safety precautions and standards. 
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18.5 Duty To Mitigate 

The Lessee must use all reasonable endeavors to mitigate the impact of an Egyptian Political Li 
Event on the performance of its obligations and the operation of the business unit. 

18.6 Additional Compensation and Lessor Subrogation 

If the Lessee is actually or contingently entitled to be compensated by any person as a result 
of an Egyptian Political Event for which it has received compensation from the Lessor, the 
Lessor is fully subrogated to the Lessee's rights against that person to the extent of the 
compensation paid by the Lessor to the Lessee. 

18.7 Termination for Egyptian Political Events 

(a) Termination: If the Lessee's performance of its obligations is materially prevented, 
hindered or delayed and the capacity of the business unit to serve Consumers has been 
reduced by 50 percent for more than 365 continuous days and the Lessee losses exceed 
LE [amount] due to an Egyptian Political Event, either party may give a notice to the 
other party (an 'EPE Termination Notice') to terminate this lease. 

@) The Lessor's Purchase: Subject to Clause 18.7(c), after giving or receiving an EPE 
Termination Notice, the Lessor or its nominee must purchase the Termination Assets 
from the Lessee in accordance with Schedule 15 and this lease is terminated on the 
Completion Date. 

(c) Election Not To Terminate: Before the Completion Date, the party that gave an EPE 
Termination Notice may by a further notice to the other party elect not to terminate this 
lease. 

(d) Consequences of Electing Not To Terminate: if a party elects under Clause 18.7(c) not 
to terminate this lease it: 

(i) must pay the costs of the other party incurred as a result of the issue of the EPE 
Termination Notice, within sixty (60) days of giving that notice; and 

(ii) may not give another EPE Termination Notice for a period of three (3) months from 
the date on which it gave that EPE Termination Notice. 

18.8 Breakdown of Communications 

If an Egyptian Political Event prevents a party giving a notice under this lease, any period in 
which that notice must be given is extended until the Egyptian Political Event no longer 
prevents the giving of that notice. 

19. Change in Law 

19.1 Application 

This Clause 19 applies if due to one or more Changes in Law: 
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(a) a party's revenue or costs directly attributable to the operation of the business unit 
increase or decrease; 

W 
(b) a party's liability to a Tax (other than Taxes on Income) increases or decreases; or 

(c) the Taxes on Income increase or decrease due to the introduction, removal or 
modification to a Tax Holiday, separately or in aggregate more than LE [amount] in a 
Contract Year. 

19.2 Notification of Change in Law 

(a) Duty To Notify: Ifa  party that is affected by a Change in Law wishes to claim a Change 
in Law under this Clause 19 it must give notice (a 'Change in Law Notice') to the other 
party as soon as reasonably practicable after it became or ought reasonably to have 
become aware of the Change in Law. 

@) Benefits from Change in Law: The Lessee must give a Change in Law Notice to the 
Lessor if it benefits from a Change in Law. Either party may give a Change in Law 
Notice to the other party if it believes the other party benefits from a Change in Law. 

(c) Contents of Change in Law Notice: Any Change in Law Notice given under this Clause 
19 must give, amongst other things, precise details of  

(i) the Change in Law; and 
(ii) the estimated impact on that party and the other party of the Change in Law. 

19.3 Procedure 

(a) Further Information: Within sixty (60) days of issuing a Change in Law Notice, the 
party affected or claimed to be affected by the Change in Law must give the other party 
precise details of  

(i) any change to the revenue, costs, Taxes or Taxes on Income of the affected party by 
reference to the Financial Model; 

(ii) its preferred means of pumng the pames in the same financial position as they 
would have been but for the Change in Law which must be by (each a 'Change in 
Law Option'): 

(A) with the Commission's approval, an amendment to the Lessee Fee or the 
Tariff; 

(B) an extension of the Expiry Date; 
(C) a combination of paragraphs (A) and (B) above; or 
(D) any other amendment to this lease; and 

(iii) any other matter the other party reasonably requires in relation to the Change in 
Law and its effect 

(b) Supporting Documentation: Within thirty (30) days of providing the details referred to 
in Clause 19.3(a), the party affected or claimed to be affected by the Change in Law must 
provide evidence supporting the details referred to in Clause 19.3(a). If the Lessee is the 
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party affected or claimed to be affected by the Change in Law, that evidence must, at the , 
request of the Lessor, include supporting evidence from the Lessee's Contractors, if any. 

LJ 
(c) Lessor Option: The Lessor will determine, in conjunction with the Commission, and 

notify the Lessee which Change in Law Option is to be adopted in response to the Change 
in Law. 

(d) Parties To Meet: Within ninety (90) days of issuing a Change in Law Notice, the parties 
must meet and try to agree on how the Change in Law Option is to be implement and how 
this lease is to be amended to effect that Change in Law Option so that the parties are to 
be put in the same financial position as they would have been but for the Change in Law. 

(e) Amending Agreement: If the parties agree on the amendments required to this lease in 
accordance with Clause 19.3(d) they must execute an amending agreement to give effect 
to those amendments within thirty (30) days of reaching agreement. 

( f )  Disputes and Failure To Execute Amending Agreement: If sixty (60) days after the 
commencement of the meetings referred to in Clause 19.3(d): 

(i) the parties have not agreed on the amendments required, or 
(ii) no amending agreement has been executed in accordance with Clause 19.3(e), 

the matter must be referred to the Expert and resolved in accordance with Clause24.5. 
The parties must execute the amending agreement determined in accordance with Clause 
24.5 as soon as reasonably practicable after that determination. 

20. Events of Default 

20.1 Lessee Events of Default 

(a) Subject to Clause 20.1@), the Lessor may give the Lessee a notice of its intention to 
terminate for the occurrence and continuation of any of the following events (each a 
'Lessee Event of Default'): 

(i) the unexcused, willful or reckless breach by the Lessee of any of its obligations; 
(ii) the Lessee is in breach of any of its obligations under the Tariff Account 

Agreement; 
(iii) if, in a manner inconsistent with Clause 23, the Lessee assigns, mortgages or 

charges or purports to assign, mortgage or change any part of the business unit, its 
assets or its rights under this lease; 

(iv) if, in a manner inconsistent with Clause 23, the Lessee transfers or novates any of its 
obligations; 

(v) if the Initial Shareholders cease together to directly hold at least Lfifw-one (51) 
percent] of the issued share capital of the Lessee without the Lessor's consent; 

(vi) if there is a change in effective control of an Initial Shareholders which at the date 
of this lease held more than /ten (10) percenqof the issued share capital of the 
Lessee without the Lessor's consent; 

(vii) the transfer, pursuant to law, of the rights or obligations of the Lessee under this 
lease; 
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(viii) the transfer, pursuant to law, of all or a substantial portion of the assets or 
undertakings of the Lessee except where: 

(A) the transferee has the financial and technical capability to perform the 
Lessee's obligations under this lease; 

(B) the transferee is of at least equivalent financial and technical standing to the 
Lessee; 

(C) the transferee expressly assumes the Lessee's obligations under this lease and 
those obligations remain effective against the transferee; and 

(D) the Lessor gives its approval to the transfer; 

(ix) the dissolution, pursuant to law, of the Lessee except for the purpose of a merger. 
consolidation or reorganization that does not affect the financial and technical 
ability of the resulting entity to perform the Lessee's obligations under this lease 
and the resulting entity expressly assumes those obligations; or, 

(x) the Lessee is in material breach of any of its obligations. 

@) Lessor Not Entitled To Terminate: The Lessor may not terminate if any lessee Event of 
Default occurs because of: 

(i) a breach by. the Lessor of its obligations; 
(ii) a Lessor Event of Default; 
(iii) a Force Majeure Event; or 
(iv) an Egyptian Political Event 

w 20.2 Lessor Events of Default 

(a) Subject to Clause 20.2@), the Lessee may give the Lessor a notice of its intention to 
terminate for the occurrence and continuation of any of the following events (each a 
'Lessor Event of Default'): 

(i) the dissolution, pursuant to law, of the Lessor except for the purposes of a merger, 
consolidation or reorganization that does not affect the ability of the resulting entity 
to perform the Lessor's obligations under this lease and the resulting entiv 
expressly assumes those obligations; 

(ii) The Lessor is in material breach of any of its obligations under this lease; or 
(iii) The Lessor in breach of any of its material obligations under the Tariff Account 

Agreement. 

@) The Lessee Not Entitled To Terminate: The Lessee may not give the Lessor a notice of 
its intention to terminate if any Lessor Event of Default occurs because of: 

(i) a breach by the Lessee of its obligations; 
(ii) a Lessee Event of Default; 
(iii) a Force Majeure Event; or 
(iv) an Egyptian Political Event 
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20.3 Preliminary Termination Notice 

A notice of termination given under Clause 20.1 or 20.2 (a 'Preliminary Termination Notice') Ld 
must specify in reasonable detail the circumstances giving rise to the issue of that notice. 

20.4 Suspension Period 

(a) Length of Suspension Period: After a Preliminary Termination Notice has been given, 
the Operating Committee must meet over a period of up to thirty (30) days (or such 
longer period as it may agree) (the 'Suspension Period') to determine what steps must be 
taken to mitigate the consequences of the relevant Event of Default. If the Operating 
Committee is unable to agree, the matter must be resolved in accordance with Clause 
11.1. 

@) Waiver of Suspension Period: Either party may waive the Suspension Period in respect 
of a Preliminary Termination Notice given by the other party. 

(c) Performing Obligations during Suspension Period: Subject to Clause 20.5 and 20.6, 
during a Suspension Period the parties must continue to perform their respective 
obligations unless this lease provides otherwise. 

20.5 Lessor's Right To Operate 

(a) Step-in Notice: If the Lessor serves a Preliminary Termination Notice as a result of any 
Lessee Event of Default and the Lessee does not dispute that notice within seven (7) days, 
the Lessor may serve a notice ('Step-in Notice') on the Lessee electing to either operate 
the business unit itself or request another person to operate the business unit on its behalf 'W 

during the Suspension Period. 

@) No Liability: The Lessor's will have no liability to the Lessee for any loss or damage 
caused while it operates the business unit under a Step-in Notice 

(c) Right To Operate Ceases: The Lessor's right to operate the business unit under a Step-in 
Notice will cease on the earlier of: 

(i) the Lessee remedying the breach to which the Preliminary Termination Notice 
related; or 

(ii) this lease is novated to a new operator. 

20.6 Termination for Events of Default 

The party that gave the Preliminary Termination Notice may terminate this lease by giving 
notice to the other party (a 'Default Termination Notice') within five (5) days after the expiry 
of the Suspension Period unless: 

(a) the Lessee has paid all sums which are due and payable to the Lessor and it has 
performed or caused to be performed any unperformed non-payment obligations; 

@) the parties agree otherwise; or 
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(c) the circumstances giving rise to the issue of the Preliminary Termination Notice have 
ceased to exist or have been remedied. 

This lease terminates on the date the Default Termination Notice is given to the other pan).. 

21. Term and Termination 

21.1 Term 

This lease is effective when it is executed and delivered by the parties and, subject to Clause 
21.2, terminates on the Expiry Date. 

21.2 Early Termination 

This lease is terminated before the Expiry Date i f  

(a) the conditions precedent in Clause 2 are not satisfied or waived and the Lessor serves a 
CP Termination Notice under Clause 2.8; 

@) The serves a Total Loss Termination Notice under Clause 17.9; 
(c) a EPE Termination Notice is served under Clause 18.7(a); or 
(d) a Default Termination Notice is served under Clause 20.6 following an Event of Default. 

21.3 Liability after Termination 

If this lease is terminated: 

(a) due to a CP Termination Notice, the parties will have no further rights, liabilities ox 
obligations to each other; or 

@) on the Expiry Date or due to a notice referred to in Clause 21.2@) to (d) then, subject to 
Clauses l,9.8, 13.3,21.4,21.5,24,25,26, Schedule 9 and Schedule 15, the parties will 
have no further rights, liabilities or obligations to each other. 

21.4 Survival 

The termination of this lease does not affect: 

(a) rights and obligations that exist at the time of termination; or 
@) any rights and obligations which expressly or by implication sunlive the termination. 

21.5 Obligations on Termination 

On the termination of this lease in accordance with Clause 21 .I or 21.2: 

(a) all the rights granted to the Lessee under this lease automatically revert to the Lessor, 
(b) the Lessee must give the Lessor procession on the business unit, allRecords, the 

Customer Database and any Consumer Deposits held by it; 
(c) the Lessee must sell and the Lessor must purchase the Termination Assets in accordance 

with Schedule 15; and 
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(d) the Lessee must do all other things that the Lessor reasonably requests to effect the 
matters referred to in this Clause 21.5. 

22. Liability and Indemnity 

22.1 Indemnified Losses 

'Indemnified Losses' means: 

(a) any loss of or damage to property; 
@) any death or injury to person; 
(c) any claim, action, suit or proceedings relating to the matters referred to in paragraphs (a) 

and @); and 
(d) all expenses relating to the matters referred to above (including reasonable legal fees). 

22.2 Indemnity 

Without recourse to the other party or its Contractors, each party fully indemnifies and holds 
harmless the other party and its Contractors against any Indemnified Losses suffered by that 
other party and its Contractors arising in connection with the business unit to the extent that 
the Indemnified Losses result from a negligent act or omission of the party, its Contractors or 
their respective employees. 

22.3 Limitation on Indemnity 

The indemnity under Clause 22.2 does not apply to any Indemnified Loss to the extent that: 

(a) it arises from a claim made outside Egypt; 
@) it is caused by any act or omission of the other party or its Contractors; 
(c) it is caused by the failure of the other party or its Contractors to take reasonable steps to 

mitigate the Indemnified Loss; or 
(d) the other party or its Contractors is compensated for that Indemnified Loss under another 

agreement or an insurance policy (including any Insurance). 

22.4 Contractors Taking Benefit Indemnity 

If the Contractors seek the benefit of the indemnity under this Clause 22, they must notify the 
parties that in consideration of receiving that indemnity they will be bound by this Clause 22. 

22.5 Intention To Claim 

Each party must promptly notify the other of its intention to make a claim under this Clause 
22. 

22.6 Right To Contest Proceedings 

A party may contest, defend and litigate a claim, action, suit or proceeding ('Proceedings') 
for which it is entitled to be indemnified under this Clause 22. However, that party must not 
settle or compromise those Proceedings without first getting the consent of the other party 
(that consent must not be unreasonably withheld or delayed). kiyd 
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22.7 Assuming Control of the Defense 

'-Id (a) Conditions of Assuming Defense: A party may, at its own expense, assume control of 
the defense of any Proceedings bought against the other party if it: 

(i) acknowledges its obligation to indemnity the other party; 
(ii) gives the other party prompt notice of its intention to assume control of the defense 

and it reimburses the other party for the reasonable costs and expenses it incurred 
before the party assumed control; and 

(iii) employs an independent counsel that is reasonable satisfactory to the other partsarts. 

@) Participation by the Indemnified Party's Counsel: If the party obliged to indemnify 
the other against any proceedings assumes control of the defense, the other party may 
employ its own counsel to participate in the defense. The fees and expense of that counsel 
must be borne by that party unless: 

(i) the employment of that counsel has been approved by the party indemnifjcng; 
(ii) the party indemnified reasonably believes there may be a conflict of interest 

between it an the other party in the conduct of the defense of those Proceedings and 
it has notified the other party of that conflict; 

(iii) the party indemnified is no longer reasonably satisfied with the independent counsel 
employed by the other party and it has notified the other party of that 
dissatisfaction; or 

(iv) the party indemnified reasonably believes and notifies the other party that there may 
be specific defenses available to it which are different from or additional to those 
available to the other party or that the Proceedings could have a material adverse 
effect on it beyond the scope of this lease. 

(c) Resuming Control of Defense: If causes 22.7@)(ii), (iii) or (iv) apply, the party 
indemnified may notify the other party that it will resume control of the defense. The 
other party must promptly give all reasonable assistance necessary to pass control of the 
defense to the party resuming control. 

22.8 Consequence and Indirect Losses 

(a) No Liability Except under This Lease: Subject to Clause 22, a party is only liable to the 
other under or for a breach of this lease and not other wise liable to the other party in 
contract, to$ warranty, shict liability or any other legal theory for consequential, punitive 
or exemplary damages. 

(b) Consequential Damage: In this clause, 'consequential damages' include business 
intenuption, loss of contract, production, profit, revenue or use or any similar economic 
loss suffered by a party. 

(c) Not a Waiver: This clause is not a waiver of any rights a party has against the other for 
matters that are unrelated to this lease. 
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22.9 Lessor's Review or Approval 

The Lessor is not liable to the Lessee by reason of its review, approval, observation, 
inspection or provision of any Consent, agreement (including the material documents), 
document, drawing, specification, design, instrument, plant and equipment, construction, 
operation of or maintenance of the business unit. The Lessor's failure to make any comments 
or raise any questions during its review, approval, observation or inspection does not indicate 
its approval. The Lessee is not relieved of its obligations by reason of any such review, 
approval, observation, inspection or provision. 

22.10 Liability Relating to the business unit 

The Lessor is not liable to the Lessee because of the business unit's condition (including the 
Land's geological condition, any toxic contamination, archaeological remains, the adequacy 
of any transport links to the business unit and the availability of adequate supplies of any 
services), the unsuitability of the Land, its surrounds or for the accuracy or reliability of data 
relating to the business unit that it gives to the Lessee except for Pre-existing Contamination 
as provided under business unit that it gives to the Lessee except for Pre-existing 
Contamination as provided under Clause 13. 

22.11 Exclusion of Consequence Damages 

The Lessee will not be entitled to make any claim against the Lessor, whether in contract, 
tort, strict liability or any other legal theory, for any consequential (including business 
intermption, loss of contract, production, profit, revenue or use or any similar economic loss 
suffered by the Lessee), punitive or exemplary damages and any right to such a claim is 
expressly waived by the Lessee. LCIP' 

22.12 Equitable Relief 

The Lessee acknowledges that damages may not be an adequate remedy for any breach by it 
of this lease or any failure by it to comply with its obligations. Without limiting any other 
right, remedy or action open to the Lessor in connection with any actual or threatened breach 
of this lease or failure to comply with its obligations, the Lessor is entitled to seek equitable 
relief (including specific performance or injunctive or declaratory relief) to restrain any actual 
or threatened breach or failure to comply and that the Lessee must not oppose the granting of 
such relief on the basis that no actual loss or damage has been or will be sustained by the 
Lessor. 

23. Assignments and Charges 

23.1 Assignments 

Subject to Clause 23.2, a party may not assign its rights or obligations without the other 
party's consent. 

Transfer of the Lessor's functions: 
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(a) The Lessee acknowledges that the Lessor may be reconstituted, renamed or replaced and 
that some or all of the powers, functions or responsibilities of the Lessor may be 
transferred to or vested in another entity. 

@) If the Lessor is reconstituted, renamed or replaced or if some or all of the Lessor's powers 
functions or responsibilities are transferred to or vested in another entity, references in 
this Lease to the Lessor must be deemed to refer to that reconstituted, renamed or new 
entity to the extent that the entity has assumed or has had transferred to it or vested in it 
those powers functions or responsibilities. 

(c) For the purposes of this Clause 23.2, another entity includes a Governmental 
Instrumentality. 

23.2 Delegation 

(a) The Lessor: The Lessor may delegate any power, function or responsibility that it bas 
under this lease. Any persons to whom a power, function or responsibility is delegated by 
the Lessor has, to the extent of that delegation and subject to compliance with the terms 
and conditions of that delegation, full power and authority to act for and on behalf of an 
to bind the Lessor under this lease. 

@) The Lessee: The Lessee must not delegate any power, function or responsibility that it 
has under this lease without the Lessor's consent which the Lessor may grant subject to 
any terms or conditions. 

23.3 Permitted Liens 

In the ordinary course of operating the business unit, the Lessee may not create or allow any 
Liens over all or any of its rights under this lease without the Lessor's consent except for: 

(a) Liens arising by operation of law; 
@) pledges of goods, the related documents of title andlor any other related documents 

arising or created by that pledge; or 
(c) security arising out of retention of title provisions in relation to goods acquired. 

24. Dispute Resolution 

24.1 Dispute Resolution 

Subject to Clause 24.6, disputes must be referred to the procedures set out in this Clause 24. 

24.2 Mediation 

(a) Each party: 

(i) must appoint as soon as reasonably practicable before the commencement date, one 
(1) or two (2) high-level representative(s) not concerned with their appointor's day- 
to-day performance of obligations under this lease to sit on a panel (the 'Panel"); 

(ii) must notify the other party of the name and relevant qualifications of the Panel 
member(s) it has appointed withim ten (10) days oftheir appointment; and 
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(iii) may appoint substitute or replacement Panel members from time to time and must 
notify the other party of the name and relevant qualifications of substitute or 
replacement Panel members within ten (10) days of their appointment. L/ 

(b) The Panel must conduct the mediation in English, in Cairo, as it thinks fit, guided by the 
principles of equity and justice. 

(c) The parties to the dispute must exchange, within fourteen (14) days of the dispute being 
referred to the Panel, mediation briefs in English with principal supporting documentation 
summarizing their respective cases and deliver copies of the briefs to the Panel. 

(d) The Panel may at any time during the mediation process request a party to the dispute to 
submit to it any additional information as it deems necessary. 

(e) The Panel must fix a date for the mediation hearing as soon as reasonably practicable and 
in any event within sixty (60) days of the dispute being referred to the Panel. 

(0 The parties must ensure that at each meeting of the Panel it has representatives with full 
settlement authority. 

(g) At the mediation hearing, the parties must first give a brief presentation of their position. 
The Panel will then proceed to mediate the dispute in accordance with the provisions of 
Clause 24.2(b). 

(h) The Panel will (unless a settlement is reached) produce a non-binding recommendation. 

(i) If a settlement is reached, the parties will prepare a settlement agreement. The Panel may Lj 

assist with preparation of the settlement agreement. 

(j) No settlement is legally binding until the authorized representative of each party signs a 
settlement agreement. 

(k) Any party may at any time give notice on the other that it is withdrawing from the 
mediation process in which case the Panel will stop hearing the dispute and will cease to 
have any authority or responsibility in relation to the dispute. 

(1) The Panel's deliberation and its recommendation will be confidential and without 
prejudice to any subsequent judicial or arbitration proceedings. Unless the parties agree 
otherwise, the members of the Panel must not act or appear in any related judicial or 
arbitration proceedings, whether as an arbitrator, representative of a party or as a witness. 

(m)Except where a settlement provides otherwise, the costs of the Panel and the costs of the 
mediation process will be borne equally by the parties and each party will bear its own 
costs. 

(n) If: 

(i) any dispute is not settled through the mediation process; 
(ii) a party does not accept the Panel's recommendation (in whole, or in part); or 
(iii) a party gives a notice of withdrawal under Clause 24.2(k), 
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then either party may refer the dispute (or the relevant part of the dispute) to arbitration in 
accordance with Clause 24.3. 

(0) The parties must not, in any judicial proceedings: 

(i) introduce concessions or admissions made by the other party regarding any 
proposed settlement; 

(ii) introduce the fact that the other party had indicated a willingness to adopt a proposal 
put forward by the Panel; or 

(iii) refer to any settlement proposals as having been made or recommended by the 
Panel. 

24.3 Arbitration 

Where any dispute is not resolved in accordance with Clause 24.2, then the follo\ving 
provisions apply: 

(a) the dispute may be submitted to arbitration at the request of either party by giving notice 
to the other party (a 'Notice of Reference') and will be finally determined under the 
Arbitration Rules; 

(b) the arbitration will take place in Cairo; 

(c) the arbitration will be in English; 

w (d) the arbitration will take place before a panel of three (3) arbitrators a w e d  to by the 
parties; and 

(e) the parties must agree on the identity of the arbitrator(s) within fifteen (15) days of the 
receipt of the Notice of Reference by the relevant party. If the parties do not appoint the 
arbitrator(s) within this period, the arbitrator(s) must be appointed in accordance \kith the 
Arbitration Rules. 

24.4 Arbitration Award To Be Binding 

These parties must cany out any award of the arbitrators without delay. Awards are final and 
binding as from the date they are made or the date specified in the award. 

24.5 Expert 

The following provisions apply to any disputes or matter, difference or dispute that this lease 
provides is to be referred to the Expert: 

(a) within fourteen (14) days of the date of this lease, the parties must appoint: 

(i) an independent engineer with international experience (including in E-gpt) in the 
design and operation of water production treament and distribution facilities to act 
as the expert for technical matters; and 

(ii) an independent financial consultant with international experience (including in 
Egypt) in the development, financing and sale and acquisition of water production 
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treatment and distribution facilities to act as the expert for financial matters, (each 
an 'Expert'); 

'-4,' 

(b) the Experts will be appointed for a term agreed to by the parties and the relevant Expert. 
If the parties cannot agree on the appointment of the Experts, the President from time to 
time of the Intemational Chamber of Commerce's International Center for Expertise (the 
'President') will, on the application of either party, appoint the Experts; - 

(c) the parties must refer disputes to whichever Expert they agree (or, if they cannot agree, 
the President must decide); 

(d) the Expert must resolve or settle disputes in a manner as he, in his absolute discretion, 
sees fit and the decision of the Expert is final and binding on the parties; 

(e) the Expert must make his determination within thirty (30) days of the dispute being 
referred to him. If the Expert does not make any determination within that thirty (30) day 
period either party may, by not less than seven (7) days notice to the other, require the 
appointment of a substitute Expert who must determine the dispute in accordance with 
this Clause 24.5. The substitute Expert must be appointed in accordance with this Clause 
24.5: 

(0 the Expert must, subject to paragraph (g) and (h) below, determine which party bears the 
costs (or a portion of the costs) of settling or determining the dispute; 

(g) if the Expert settles or determines a dispute in a manner which he in his absolute 
discretion determine is entirely consistent with a party's initial position on the dispute, the 
Expert must determine that the other party bears the costs of settling or determining the 
dispute; 

(h) the Expert must determine that any party which does not comply with his determination 
must bear the costs of settling or determining the dispute; and 

(i) except as otherwise agreed by the parties, no person appointed as an Expert may be of 
Egyptian or [nationality of the majority of the Initial Shareholder's of the Lessee] 
nationality. 

25. Confidentiality 

During the term of this lease, the parties must not: 

(a) disclose to any third person any data or information acquired in connection with this 
lease; and 

(b) use any document or other information obtained in connection with this lease which 
relates to the other party's undertakings except for the purpose of performing its 
obligations and exercising its rights under this lease. 
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25.2 Pubiic Information 

Clause 25.1 does not apply to: 

(a) this lease; 
@) any information in the public domain otherwise than by breach of this lease; 
(c) information already in the possession of a third person before it was disclosed to it by a 

party to this lease and which was not obtained by that third person under any obligation of 
confidentiality; and 

(d) information obtained from a third person who is free to disclose that information and 
which is not obtained under any obligation of confidentiality. 

25.3 Permitted Disclosure 

Subject to Clause 25.4, a party may disclose any data or information acquired in connection 
with this lease without the consent of the other party: 

(a) having made them aware of the requirements of this Clause 25.3, to: 

(i) any affiliate of that party; 
(ii) any outside consultants or advisers engaged by or on behalf of that part)' which are 

acting in that capacity; 
(iii) prospective lenders and investors in the Lessee or any bank or other financial 

institution and its advisers from which that party is seeking, or has obtained, frank 
or equity; and 

@) to any Governmental Instrumentality or other appropriate regulatory or statutory 
authority; 

(c) as required by the rules of a relevant and recognized stock exchange in Egypt; 

(d) as required by any applicable law of Egypt or in accordance with an order of any court of 
competent jurisdiction; or 

(e) to any insurer under a policy of Insurance. 

25.4 Conditions of Permitted Disclosure 

A party may only make the disclosure permitted by Clause 25.3, if that disclosure is: 

(a) made in good faith; and 
@) necessary to allow that party to: 

(i) perform or enforce its rights under this lease; 
(ii) comply with the requirements referred to in Clauses 25.3@), (c) and (d); or 
(iii) carry on its ordinary business. 
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26. Miscellaneous Provisions 

26.1 Amendments LJ 

This lease may only be amended in writing. 

26.2 Third Parties 

This lease is solely for the benefit of the parties and their respective successors and permitted 
assigns. This lease does not create any duty, standard of care or any liability towards any 
third person. 

26.3 Waiver 

(a) A waiver by a party: 

(i) does not waive any other default or condition whether of a similar or different 
character; and 

(ii) must be in writing and executed by an authorized representative of that party. 

(b) Any failure, delay or other indulgence by a party to insist on the performance by the other 
party of an obligation is not a waiver or variation of any right or obligation. 

26.4 Relationship of the Parties 

Subject to Clause 3.10 and paragraph 8.2 of Schedule 15, this lease does not create an 
association, joint venture, agency, partnership or similar relationship between the parties 
Neither party has the authority to act on behalf of or othenvise bind the other party. 

26.5 Change of Index 

(c) Substitute Index: If any index referred to in this lease ceases to be published or is not 
published during any period relevant to the application of any formula set out in this 
lease, then an alternative index which the parties agree produces as nearly as possible the 
same result, must be substituted. 

(d) Alternative Method: If it becomes impossible to compile an index or to calculate the 
amount by which the sums payable should be adjusted by using any index or alternative 
index, the parties must agree an alternative method of adjusting the relevant sum that 
most closely reflects the intent of this lease. 

(e) Disputes: If the parties have not reached agreements as to the construction or effect of 
this clause or as to the calculation of the sums payable within thirty (30) days of the 
occurrence of the event referred to in Clause 26.5(a) or 26.5(b), the dispute must be 
referred to the Expert and resolved in accordance with Clause 24.5. 

(f) Pending Dispute Resolution: Pending resolution or determination of any dispute by an 
Expert, either party may prepare and submit to the other party accounts in respect of any 
payment due to it on the basis of adjustments to the last available payment as that party, 
in good faith, considers to be appropriate having regard to the intent of this lease. The 
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amount calculated in this way is, subject to Clause 26.5(e), deemed to be payable by the 
other party. 

(g) Replacement Index or Methodology: If a dispute is resolved or determined by an 
Expert, the index in dispute must be replaced by a substitute index or replaced by another 
method to adjust payments as the parties agree or the Expert determines and the necessary 
payments and repayments (together with interest at two [2J percent above the Default 
Rate) must be made with effect from the date the parties agree or the Expert determines 
until the date such agreement is reached or decision is made. 

26.6 Language 

All written communication between the parties must be in English unless othenlise a-geed. 

26.7 Entirety 

This lease and the Tariff Account Agreement: 

(a) constitutes the entire agreement between the parties as to their subject matter, and 

@) in relation to that subject matter, supersedes any prior understanding or agreement and 
any prior condition, warranty, indemnity or representation imposed, given or made by a 
party. 

26.8 Successors and Assigns 

This lease is binding on the parties and their respective successors and permitted assigns. 

26.9 Affirmation 

Neither party nor its directors, employees or agents have paid not have they undertaken to 
pay and will not pay any unlawful commission, bride, pay-off or kick-back and they have not 
in any other way paid any sums or given or offered to give any gifts or any presents to any 
person or company to procure this lease and they will not engage in those or any similar acts 
in connection with this lease or the business unit. 

26.10 Notices 

(a) Delivery: All Notices must be delivered personally by registered or certified mail or 
facsimile to the addressees below: 

For the Lessor: 

Address 
Attention 

Facsimile No. 
Telephone No. 

For the Lessee: 
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Address 
Attention 

Facsimile No. 
Telephone No. 

(b) Confirmation of Facsimiles: All Notices given by facsimile must be confirmed by 
registered or certified mail. All Notices are deemed delivered on receipt by the intended 
recipient. 

(c) Written Notices: Unless stated otherwise, all Notices must be given in writing. 

(d) Changing Addresses: Any party may, by notice of at least fifteen (15) days to the othex 
party, change the address or details to which Notices must be delivered, mailed or 
facsimiled to it. 

26.11 Egyptian Participation 

(a) Goods and Services: The Lessee must: 

(i) give preference to the use of construction equipment and other equipment, materials 
and products produced and manufactured in Egypt. 

(ii) give preference to the use of Egyptian personnel in the performance of its 
obligations; 

(iii) use Egyptian insurance companies, brokers and agents for the Insurance, and 
(iv) use Egyptian importers, agents and freight forwarders. 

(b) Minimum Quality: The Lessee will not be breach of paragraph (a) above if the Egyptian 
alternative is not at least at favorable to it as others available taking into account price, 
quality, reliability and schedules. 

(c) Equity Participation: The Lessee must, for a period of [twelve (12)J months from the 
commencement date, make available to Egyptian investors [amount] percent of its total 
issued share capital. The offer of that equity must be on terms no less favorable than the 
terms on which the initial investors subscribed for equity stock in the Lessee. 

26.12 No Other Business 

Without the Lessor's consent, at no time during the term of this lease may the Lessee engage 
in any business other than the operation of the business unit. This prohibition includes any 
investment by the Lessee, or any affiliate of the Lessee, acquiring, directly or indirectly, any 
legal or beneficial interest in the capital of any entity operating water production, treatment, 
transportation, or distribution activities. 

26.13 Governing Law 

The laws of Egypt govern this lease. 
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26.14 Counterparts 

This lease may be executed in counterparts. 

EXECUTED 

[Insert name of Lessor] 

By: 

Name: 

Title: 

[Insert name of Lessee] 

By: 

Name: 

Title: 



SECTION V 

BOTIBOOT Concept 

A. What is BOT? What is BOOT? 

BOT and BOOT are not contracts or other legal documents. They are structures - concepts - 
which use private finance to build infrastructure facilities like power plants, toll roads, 
airports, and water treatment plants. Historically, such facilities were financed by public 
(Government) money. BOT and BOOT provide ways to useprivate finance forpublic 
purposes. BOT and BOOT projects are designed and implemented as parinerships between 
the host Government and the private sponsor. As such, they are called private-sector- 
participation projects (PSP). 

In a BOT project the host Government grants to a private company (project company) a 
concession to BUILD and OPERATE the project. The project company also designs and 
finances the project. The concession's term (length) is determined by the length of time 
required for the project's revenue stream to pay off the debt of the project's sponsors and 
provide it a reasonable rate of return for their risk and effort. At the end of the project's term, 
the project company will TRANSFER the project to the host Government. 

A BOOT project differs from a BOT project in an important way. In a BOT project, the 
project company does not oun the project's assets; the Government owns them. The project 
company only "operates" the assets during the term of the concession to achieve the project's 
objectives. When the project company transfers the project to the Government at the end of 
the concession, it transfers the right to use (operate) the project's assets. It does not transfer 
ownership of the assets because the Government has owned the assets from the start of the 
concession. 

In a BOOTproject, the project company actually BUILDS, OU'NS, AND OPER4TES the 
project's assets during the term of the concession and, at the end of the concession, 
TRANSFERS to the Government both the ou-ership of the assets and the right to use 
(operate) them. 

Because the project company on a BOOT project actually owns the project's assets during the 
term of the concession, it can offer (alienate) these assets to financial institutions (lenders) as 
security for loans that the lenders make to the project company. The forms that this security 
takes are assignments, pledges, mortgages, and deeds of trust. They give the lenders the legal 
right to seize and sell the project company's assets if the project company defaults on the 
repayment of the loans. 

The terms BOT and BOOT are frequently used interchangeably. Hourever, where the ability 
of a project company to borrow money is crucial, it will need to be able, under the terms of 
the concession agreement, to alienate project assets as security. In such cases, the project 
should be a BOOT. 

In a well-structured BOTBOOT project, the host Government will decide on the need for - 
and scope of - the project. It will require that the project's desip, performance, and 
maintenance be consistent with the country's objectives and will select private sponsors 
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through a transparent tendering process, to achieve a price that is fair to both the Govemment 
and the sponsors. Such a project will both yield a reasonable rate of return to the private 
sponsors and ensure that the project serves the host country's national interest. Ld" 

BOTIBOOT projects also have significant potential for the transfer of technology to local 
companies and to promote local capital markets (bourses). 

8. Legal Documents and Project Finance 

The BOTIBOOT concept is structured by well-tested legal documents: concession 
agreements; loan agreements; escrow agreements, off-take agreements, construction 
agreements, O&M agreements, guaranty agreements, insurance agreements, supply 
agreements, and other agreements. 

A BOTIBOOT project is theoretically financed through a mechanism calledprojectfinance 
or non-recourse financing. Project finance means that if the project's lenders and other 
creditors are not paid on time, they can resort (have "recourse") to only the assets of the 
project itself for security, they cannot resort to other (non-project) assets of the project's 
sponsors. In reality, most BOTIBOOT projects are financed on a limited-recourse basis, 
which is discussed below. 

C. Advantages and Complexities of BOTIBOOT 

The BOTlBOOT approach is attractive because it taps sources of private-sector financing that 
would otherwise be unavailable to the Govemment. BOTIBOOT funding obligations do not 
appear as direct liabilities on the host Government's accounts. This may be politically 
important to the Govemment and improve its credit rating. 

The project sponsors' commitment of substantial equity and their need to make a profit 
provides it a strong incentive to design, build, and operate the project as eff~ciently as 
possible over the term of the concession. In addition, the fact that commercial lenders will be 
committing substantial funds on a limited-recourse basis provides an additional assurance 
that the project's economic viability will have been thoroughly analyzed at the outset by 
knowledgeable financial experts. 

In short, the mobilization of private-sector capital, initiative, know-how, and discipline in the 
development and implementation of the infrastructure project are very positive features of the 
BOTIBOOT approach. 

The BOTIBOOT approach is legally and financially complex. It requires: 

Time to develop and negotiate 
The support of a committed host Government 
A supportive political and economic climate 
A defined and stable legal and regulatory environment 
Freely convertible currency 
A reliable network of roads and source of electricity 

A critical task of the host Government is to identify the factors that make the project 
"financeable" or "bankable" to the private sector. 
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D. Characteristics of a BOTlBOOT Project 

Dl .  Project Company 

Two or more private-sector companies will organize a co~tsortium of sponsors, which will 
review the host Government's request for proposal (RFP) for an infrastructure project, 
conduct any required feasibility study, and submit a bid. 

The sponsors will usually organize in the host counhy a limited liability company called the 
project company (orjoint venture company or special-pulpose velzicle (SPV)). h c h  sponsor 
in the consortium will contribute a defined, limited amount of equity to the project company. 
The project company will be the legal entity that (i) borrows the funds that are required in 
addition to the sponsors' capital contributions and (ii) implements the project by contracting 
with the host Government, lenders, construction contractors, equipment suppliers, and others. 

The sponsor consortium may include companies that are interested in each one of these 
contracts. Such interested companies might include a major international engineering and 
construction h, an equipment supplier, and a firm skilled in operating and maintaining the 
paaicular type of contract. These companies might contribute equity, manpower, or other 
benefits to the project company in order to have the opportunity to be the project's principal 
contractor, supplier, or operator. 

The consortium might also include other equity investors, such as an investment bank (or 
merchant bank) that acts as a financial advisor to the project; an international lending 
institution such as the International Finance Corporation (IFC), a branch of the World Bank; 
or even the host Government. 

w 
There are potential conflicts of interest between the sponsors as owners of the project 
company, on the one hand, and as suppliers of goods and services to the project company, on 
the other. However, in practice these conflicts can be mitigated by the presence of other 
sponsors. The other shareholders in the project company will not want to see a particular 
shareholder get unduly good terms that would cause disadvantage to the overall project 

The bid-selection (tender) process also serves as a check on the project company's agreeing 
to pay inflated prices under contracts with its shareholders. 

Finally, the loan-underwriting process of the commercial lending institutions provides further 
assurance that the project's economics have been thoroughly analyzed and that costs have 
been identified and will be controlled. 

D2. Project Financing 

Private financing for projects is the hallmark of the BOTIBOOT approach to infrastructure 
development. Such financing will be unavailable if the project's projected rate ofretum is 
insufficient to (i) repay the lenders and (ii) reward the sponsors for committing their equity 
and know-how and assuming the considerable risk involved in such projects. 

The project company will raise the necessary financing for the project from private-sector 
lenders, export credit agencies (ECAs) (e.g., U.S. Export-Import Bank), and multilateral 
lending institutions (e.g., the IFC). 
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As noted above, the financing is sometimes said to be on a non-recourse basis, because the 
lenders will not have any direct financial recourse to the sponsors that own the project 
company, or to a host-Government guaranty of the entire debt. It would be more accurate, U 
however, to speak of BOTLBOOT project financing as being on a limited-recourse basis 
because recourse is available against the project company and its assets, including its land, 
plant, and equipment, and whatever contractual rights, performance bonds, insurance, 
government guaranties, and other commitments it has been able to obtain. 

The project company's most important asset - the asset upon which the project's financing 
will be principally based -is its contractual right to a revenue stream calculated to be 
sufficient to pay for the financing. This right may be in the form of an off-take ("take-or- 
pay") water-purchase agreement under which a public utility binds itself to purchase water 
from the project company. If the revenue to the project company under the off-take 
agreement cannot be independently verified as sufficient to repay the lenders, the lenders will 
require the project company to produce additional commitments and guaranties from credit- 
worthy groups, such as the sponsors themselves or the host Government. 

D3. Host-Government Support 

The BOTIBOOT approach requires varying degrees of host-Government support, depending 
on the project and the host country. Theoretically, the major attraction of a BOTIBOOT 
project is that it will be privately financed, without any financial commitment from the host 
Government, and that host-Government involvement will be minimal. In practice, however, 
host-Government direction and support - legislative, regulatory, administrative, and 
sometimes even financial - will be essential in most developing countries. 

First, the extent to which the host country's laws encourage foreign investment must be 
examined. The host Government may need to provide various kinds of support to the project, 
including special legislation or exemptions in the areas of taxation, labor law, immigration, 
customs, currency convertibility, profit repatriation, and foreign-investment protection. Thus, 
the first subject for Government review is the general legal and regulatory framework that 
will govern the BOTIBOOT project from start to finish. 

Next, the host Government will have to authorize the project, a process that often requires 
special legislation and approvals. 

Then, the host Government must select and implement a fair and efficient ("transparent") 
procurement process. The Govemment may also have to conduct a preliminary feasibility 
study to demonstrate the project's economic viability to prospective bidders. Once a project is 
selected, the host Government will begin negotiations with the project's sponsors, leading to 
the award of the concession to the project company and the signing of a concession 
agreement. This agreement will detail both the host country's and project company's 
respective expectations, rights, and obligations. 

Private-sector sponsors are entitled to a fair return on their investment and risk and to 
negotiate in their best interest. Similarly, the host Government is entitled to a project that is 
properly designed, constructed, and maintained, all on fair conditions. Both parties must be 
flexible. 
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D4. Complexity of the BOTIBOOT Process 

The process of developing a BOTiBOOT project can be complicated, time-consuming, and 
expensive for the sponsors. Large projects can easily take several years before the concession 
agreement is signed or the financing obtained ("closed). During that period, the sponsors 
may expend considerable amounts of money in feasibility studies, professional fees to legal 
and financial advisors, consultants, and out-of-pocket expenses, to say nothing of the cost of 
their own management time. Therefore, it is critical that the host Government do everything 
possible to ensure an orderly, fair, and efficient process from bid-solicitation, selection of the 
winning bidder, contract-negotiation, and permitting through to project-implementation. 

D5. Financial Requirements of a BOTIBOOT Project 

The financial viability of a BOTBOOT project must be clearly demonstrated to potential 
equity investors and lenders. This verification usually comes in the form of independent 
feasibility studies, demographic projections, and so forth. 

The project must have a demonstrated source of revenue sufficient to (i) service principal and 
interest payments on the project debt over the term of the various loans and (ii) provide a 
return on the project sponsors' investment. The source of the revenue is the off-take contract, 
described above. 

Since the lenders will be relying on the project to senrice their loans, they will insist that the 
total cost of the project be determined at the outset. Lenders and investors must have 
confidence that the project can actually be built and operated with the funds being committed. 
Therefore, BOTBOOT contracts will be designed and built on a fixedcost, tumkey basis. 
Proven technology will normally be required. 

The less predictable the total costs, the more the lenders will insist on stand-by commitments 
from the sponsors and host Government. Experimental or state-of-the-art technology would 
increase project risks, making limited-recourse financing more difficult to obtain. The riskier 
the project is perceived to be by ths lenders, the more they will demand recourse to other 
parties. 

D6. Local Partners 

It is normally advisable to include among the sponsors or initial equity investors a strong, 
well-connected, and well-respected private-sector participant from the host counfry. Such a 
participant might be a civil works contractor or an industrial, commercial, or financial group. 
A local partner can help the sponsors understand the local enviuonrnent and better deal with 
the host Government and resolve local issues as they arise. 

A local partner can provide needed logistical support during the project's development stage 
and play an important role in raising local equity or loans, if the local economy is developed 
enough for this purpose. The local partner may also senre as at least one of the conduits for 
the transfer of technology and training from the project sponsors to the local economy. 

D7. Equity Investment 

Most BOTBOOT projects have involved a combination of equity provided by the sponsors 
and debt provided by commercial banks, international financial institutions, and donor 
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governments. The percentage of equity often falls within the range of 20 percent to 30 
percent of the total project cost, although the equity component in some projects has been 
outside this range. 

The actual returns earned by equity investors in BOTIBOOT projects are difficult to estimate. 
The reasonableness of the return obviously depends upon the degree of risk taken by the 
investor and the additional benefits the project brings to the host Government (such as 
timeliness, efficiencies, and new technologies). The projected rate of return for "base case" 
assumptions is often set forth in Government requests for proposals (WP) and projections 
disclosed in offering memoranda circulated by investment banks. 

When the project performs better than "base case, " the rate of return to the equity investors 
can improve substantially. This is an area in which the host Government needs to be 
particularly careful not to "pay" too much for the project. On the other hand, incentives can 
be structured to reward results and performance that exceed the "base case" on a basis that 
shares the benefit between the project company and the host Government without allowing 
the equity investors to earn unduly exorbitant ("windfall ") profits. A successfully structured 
BOTIBOOT project that achieves such benefit sharing will produce a "win-win " result for 
both the host country and the sponsors. 

D8. Security to Lenders 

Lenders to a BOTIBOOT project will insist on a variety of security measures. These are 
collectively referred to as the "securitypackage. " These measures go far beyond a simple 
mortgage or deed of trust covering the project's assets. The lenders recognize that if the 
project company defaults, there will be no ready market for a water treatment plant that does 
not work. Therefore, various security devices to protect the lenders are usually found in 
BOTIBOOT projects. To the degree that these measures are designed to ensure that the 
project remains financially viable and performs as intended, they are also in the overall 
interest of the host Government. (See discussion above, page 1, regarding the crucial 
distinction between BOT and BOOT.) 

D9. Inflation Risk 

Both lenders and equity investors will normally insist on some mechanism to protect 
themselves against inflation risk. This protection may be provided by price-escalation clauses 
in the off-take agreement. Such clauses are intended to take account of increased costs of the 
project due to inflation. They may also be drafted with the intent of maintaining the 
purchasing power of the project's net income and equity in general. 

D10. Currency Risk 

A typical BOTIBOOT project that sells its output (e.g., water) to the local economy will 
receive its earnings in local currency. Yet the source of portion of the financing, both debt 
and equity, will frequently be foreign. Both foreign currency lenders and equity investors will 
want assurance that they will be able to recoup their original investment, together with 
interest or dividends in foreign currency. Therefore, the host-Government must be prepared 
to provide some mechanism to assure foreign investors and lenders that (i) they will be 
authorized to convert local-currency earnings into foreign currency; (ii) there will be enough 
foreign currency available when the time comes for the host country to make the conversion; 
and (iii) they will be permitted to remit the foreign currency abroad. 
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D11. Host-Government Guaranties 

Although the host Government will not normally provide a direct sovereign guaranty of loans 
made to a BOTBOOT project company, it will be asked to provide sovereign guaranties (or 
similar assurances) for some aspects of the project. For instance, if a Government-owned 
corporation has contracted with the project company - as when a Government utility enters 
into a long-term, off-take agreement to purchase water from the project company - the host 
Govemment may be required to guaranty the utility's performance. 

The basic project (concession) agreement will normally contain several other obligations to 
be undertaken by the host Govemment or agency involved. 

D12. Role of Outside Advisors 

Depending on their experience, host Governments will generally find it invaluable to hire 
technical, financial, and legal advisors who are familiar with project-finance structuring and 
the types of private-sector arrangements involved in BOTBOOT projects. The project 
sponsors will themselves have substantial technical expertise, experienced investment 
bankers, and international legal counsel on their side of the negotiating table. 

The addition of comparable advisors and counsel to the host-Government team can help the 
host Government structure the initial BOTBOOT proposal in the most favorable way; lend 
considerable credibility and creativity to the host Government's negotiating position as the 
proposal evolves; and help ensure that the negotiations and the drafting of the complex 
documents proceeds as efficiently as possible to the signing of final agreements. 

The complexity of both the negotiations and the documentation required to advance a 
BOTBOOT project to closure should not be underestimated. Few Govemment offices are 
sufficiently staffed to deal with the work required under the time pressures imposed without 
temporary support that outside advisors and legal counsel -brought on specifically to 
implement the particular project - can provide. Although the cost of hiring such advisors may 
be high, the resulting benefits in bringing the project to successfU1 completion, allocating 
risks and responsibilities appropriately, and otherwise ensuring that the host Government's 
interests are fully protected, will more than offset the additional costs. 



SECTION VI 

Performance Target Index 

A Performance-Based Contracting 

Performance-based coneacting has been used in many forms in the water and wastewater 
sector, from service and management contracts, to leases, concessions, and BOTs. One of the 
more common ways to incorporate performance incentives into a PSP arrangement is through 
the use of a Performance Matrix in the Conbact. Such a matrix outlines yearly targets for 
several performance criteria, and assigns weights to those criteria that reflect the contracting 
authority's goals or priorities. Typically, the private operator is scored according to its actual 
performance in meeting the criteria outlined in the Performance Matrix, and this score is used 
to calculate a bonus payment (commonly referred to as "Incentive Compensation''). 

There is a built-in incentive for the private operator to try to achieve the best possible 
performance each year. Excellent performance, as defined by the level of targets included 
under column one of the Performance Matrix, is expected from the private operator. 
Consequently, if the private operator does not meet the targets for Excellent performance for 
any performance criteria, for any year, the unmet target will be added to the succeeding 
year's target for Excellent performance thus raising the Excellent target for the succeeding 
year. Put simply, if the private operator does not achieve Excellent performance in any given 
year, it becomes much more difficult for him to catch up in the next year. 

. 
k d  The following pages contain an example of a Performance Matrix for a five-year, 

performance-based management contract for water supply and wastewater services. Note that 
the weightings for each performance criterion change fiom year to year to reflect the evolving 
priorities and goals of the contracting authority. 

Performance Obligations of the Operator for the Duration of the Five-Year Management Contract 

Performance 
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Hours (No. of hours 
between the time the 

( I )  Interruptions due to unplanned system failures or to ongoing repair or rehabilitation works shall not be 
accounted for by this indicator. When there are subsystems supplied in different periods, the indicator has to be 
assessed individually for each subsystem and the result is the weighted average using the number of service 
connections of each subsystem as a weighting factor. 

k.&' 
Performance 
Criterion 

Disposal Efficiency 

Performance Obligations of the Operator for the First Year 

Performance Obligations of the Operator for the Second Year 

Units 

% (hours of pumping 
station downtime 
attributable to 
mechanical failure, 
total hours of pumping 
station downtime) 

I Staff Development I 5% 1 25,000 1 24.000 1 23,000 1 22,000 1 21,000 1 L u  f 
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10% 

Total 
Target 
for 5 

Yearly Targets 

Year1 

7% 

Year2 

5% 5% 

Year 5 Year 3 Year4 
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Performance Obligations of the Operator for the Third Year 

Performance Obligations of the Operator for the Fourth Year 

W' 

Performance Obligations of the Operator for the Fifth Year 

B. Sample Calculation Procedure for Incentive Compensation 

Typical performance evaluation systems for performance-based contracts (such as 
management contracts) consist of the following four stages: 

Stage 1: Selection of Performance Targets 
Stage 2: Target Weight Selection 
Stage 3: Criterion Value Selection 
Stage 4: Performance Evaluation, Calculation of Composite Score and Calculation 
of Incentive Payment 
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The purpose of this document is to provide an example of how the performance-evaluation 
system is used to calculate a private operator's Incentive Compensation. In order to 
accomplish this, we will work through an illustrative example of the performance evaluation lUlYdrV 
process for Year 3 of a five-year performance-based management contract for water supply 
and wastewater services. Under this type of contracting mechanism, the private operator (or 
"Management Contractor") bids a fixed fee for the five-year period, plus Incentive 
Compensation, which is then paid on an annual basis according to the Management 
Contractor's performance against certain pre-specified criteria. This is a hypothetical exercise 
and is not meant to reflect how the weightings or targets in an actual contract should be 
structured. 

For the purposes of this exercise, we will assume that the Management Contractor's bid was 
for a Fixed Fee of US$5,000,000 and Incentive Compensation of US$2,500,000 over the five 
years of the contract (meaning that the yearly fixed fee would be US$1,000,000 and the 
Maximum Annual Incentive Compensation would he US$500,000). 

B1. Stage 1 - Selection of Performance Targets 

For the purposes of this example, and to keep things simple, we will focus on only two 
performance targets, non-revenue water and collection efficiency. 

82.  Stage 2 -Target Weight Selection 

Whenever there is more than one target, the contract must assign each target a weighting 
(with the total weighting equal to 100 percent) that reflects the priorities of the Government 
(or contracting authority). These weightings will provide the Management Contractor with 
appropriate incentives such that he allocates his time and resources most effectively in order k d  
to achieve the stated priorities. 

For this exercise, we will assume that the Government has placed a higher priority on 
reduction in non-revenue water and therefore the weightings in Year 3 are: 

Non-revenue water = 75% 
Collection efficiency = 25% 

83. Stage 3 -Criterion Value Selection 

The third part in the performanck-evaluation system relates to criterion value-selection; i.e., 
the level of performance expected with respect to different criteria. In this case, the 
management contract uses a five-point scale, where: 

1 = Excellent 
2 = Very Good 
3 = Good 
4 = Fair 
5 = Poor 

Performance of the Management Contractor will be measured against the specific 
performance targets and a weighted average score of achievement called the "Composite 
Score" is calculated each year. A Composite Score of 2.5 or greater will place the 
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Management Contractor on notice of possible termination. Performance of 3.5 or -mter  will 
be cause for termination of the Contract. 

B4. Stage 4 - EndAf-Year Performance Evaluation 

The fourth and final step is taken at the end of the year (in this example, Year 3), when we 
look at the achievements of the Management Contractor, compare them with the criteria 
values, and determine the composite score (which indicates overall performance of the 
Management Contractor). This is how the procedure functions: the Management Conmctor 
completes an annual self-assessment in which it scores itself against the targets. Once this is 
done, an Independent Auditor cames out its own assessment of the Management Conmctor's 
performance and calculates the performance score, making adjustments to the Management 
Contractor's self-scoring where necessary. Once the scores have been verified (or adjusted) 
by the Independent Auditor, the Composite Score is calculated and the amount of Incentive 
Compensation determined. 

A hypothetical example of the above system, including the calculation of the composite 
score, is given below: 

Sample Management Contract Targets for Year 3 

W 
The following tables demonstrate the procedure for the calculation of the "Composite 
Performance Score" under a variety of performance scenarios. 

Criterion 

Non-Revenue Water 
Collection Eficiency 

B5. Possible Outcomes 

B5a. Scenario 1 

Units 

% 

% 

Under Scenario 1, the Management Contractor achieves excellent performance in both 
categories, such that: 

Weight 

.75 

.25 

When the formula for calculating annual incentive compensation is applied, the following 
result occurs: 

Annual IC = (3.5 - 1) 12.5 x 500,000 = 500,000 

B5b. Scenario 2 

Criterion 
Non-revenue water 
Collection efficiency 

Under Scenario 2, the Management Contractor achieves excellent performance for non- 

Criterion Values 

revenue water, but only good performance for collection efficiency, such that: 

1 
Excellent 

35 
90 

Units 
% 

% 
Composite Performance Swre 

2 
Very Gwd 

38 
88 

Weight 
.75 
.25 

I 

3 
Good 

40 
86 

Achievement 
35 
90 

4 
Fair 
43 
84 

Raw Score 
1 

1 

5 
Poor 
45 
82 

Weighted S w r e  
.75 
.25 
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When the formula for calculating annual incentive compensation is applied, the following 
result occurs: 

Annual IC = (3.5 - 1.5) 12.5 X 500,000 = 400,000 

Weighted Score 

.75 

.75 
1.5 

B5c. Scenario 3 

Under Scenario 3,  the Management Contractor achieves good performance for non-revenue 
water, but excellent performance for collection efficiency, such that: 

Composite Performance Score 

Achievement 
35 
86 

Weight 
.75 
,251 

Criterion 
Non-Revenue Water 
Collection Efficiency 

Raw Score 
1 
3 

Units 

% 
% 

When the formula for calculating annual incentive compensation is applied, the following 
result occurs: 

Annual IC = (3.5 - 2.5) 12.5 x 500,000 = 200,000 

Weighted Score 
2.25 
.25 
2.5 

In this example, it is important to point out that the Management Contractor would be put on 
notice for poor performance under the contract (this occurs when the Composite Score is 2.5 w 
or greater). 

VIM MODEL CONTRACTS 

Composite Performance Score 

Achievement 
40 
90 

Weight 

75 
.25 

Criterion 
Non-Revenue Water 
Collection Efficiency 

Raw Score 
3 
1 

Units 
% 

% 
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SECTION I 

w Introduction to Guidance on Contract Monitoring and 
Compliance 

Private-sector participation (PSP) contracts must contain proper provisions for monitoring the 
performance of the service provider (the contractor). They should include welldesigned, 
clear monitoring programs that identify contract elements pertaining to levels of performance 
throughout the term of the contract. 

The monitoring function is the principal way of ensuring that the contractor is in full and 
timely compliance with the contract's technical, financial, legal, and administrative 
provisions. It also (i) creates a public record documenting the results of the contractor's 
performance, and (ii) permits post-evaluation to be conducted to determine whether the 
contractor has consistently delivered high-quality service at reasonable and affordable prices 
(tariffs). 

The contractor's ability to perform as agreed avoids excessive tariffs (possibly indicating 
excessive transaction costs) or too-low tariffs (possibly jeopardizing the contractor's cost- 
recovery requirement andlor indicating that tariffs were set with insufficient attention being 
paid to market data or input from the contractor or public). 

The monitoring program should include assessments of customer treatment and satisfaction. 

w This is the best way to ensure protection of state assets such as the facilities, plant, 
equipment, and systems that are being leased or othenvise used by the contractor and must be 
returned to the Government in satisfactory working order at the end of the contract 

Monitoring costs should be borne by the end-users. This can be done by earmarking a fixed 
percentage of the tariff as a set-aside or establishing an escrow fund to finance such costs. 

Currently most PEAS and other utilities in Egypt have little or no experience in PSP 
contracting and are likely to be unaware of both its risks and benefits. In addition, some 
stakeholders are uncertain about, or strongly oppose, using private-sector senice providers. 
For these reasons, it is especially important m develop performance-monitoring capacity in 
the PEA or utility staff dealing with private firms. It is most important that a single person 
(contract-compliance officer) or small group be given the full responsibility for contract 
monitoring and enforcement. 

An effective contract-monitoring program will: 

Ensure that both the utility and the contractor comply with both the intent as well 
as the specific language of the contract 

Ensure smooth and regular performance throughout the term of the contract 

Ensure that timely action is taken to correct improper measures or unsatisfactory 
performance 
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Permit changes or modifications in procedures or work schedule and provide an 
orderly mechanism in which both parties can agree to such changes, in order to 
deal with unexpected events Lf 

Establish within the monitoring and compliance procedures a way to monitor and 
record performance and, if necessary, invoke the contract's dispute-settlement 
provisions, so that any serious disagreements can be promptly and fairly settled 

The activities being monitored and assessed should cover all major aspects of the project, 
such as: 

Technical performance 
Financial matters 
Legal compliance and administrative effectiveness 
Any other Key Performance Indicators (KPIs) that are unique or particular to the 
project, and need to be separately addressed in specific contract clauses 

There are at least three ways to perform this monitoring and - depending on the situation and 
circumstances - one, two, or all three methods may be used, either simultaneously or at 
different stages of the contractor's activities. 

Performance monitoring can be conducted by: 

The staff of the PEA or utility which is the Government contracting authority 
The Egyptian WatedWastewater Regulatory Authority (EWRA), especidly with 
regard to tariff and other financial-performance issues 
An outside team can be given a contract to provide monitoring 

FoIlowing is a suggested approach for designing and conducting a comprehensive and 
effective monitoring regime. 

A. Implementing Performance Monitoring: Strategies for Measuring the Quality of 
Operations and Attainment of Project Goals 

A well-conceived and carefully documented management plan should be prepared and 
approved and then updated and revised at least annually. 

The best way to design and easily cany out a monitoring program is to start with designating 
a contract-compliance officer or a small monitoring committee. The person or committee 
members should have been involved in the entire project life-cycle, starting with project 
identification, bid-document preparation, tendering, bid-evaluation and -ranking, selection of 
the winning bidder, and award of contract. In short, the person or persons should be very 
familiar with the project issues and know the project's background and history. 

A key element of the plan shouId be a description of the objectives and reporting 
requirements related to accomplishing them, noting exactly who in the contractor's 
management team is responsible. 

1-2 GUIDANCE ON CONTRACT MONITORING AND COMPLIANCE 
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6. Strategy and Philosophy of Performance Monitoring 

'irr The contract monitor or committee should consider themselves team members and partners 
rather than merely "policemen" or enforcement agents. The monitor should understand that 
his job is to help the contractor perform his job well and to deal effectively with legal, 
contractual, and business matters. 

Therefore, the contractor and the contract-compliance officer should agree on a plan for 
conducting the monitoring so that surprises are minimized and no undue burden is placed on 
the contractor. This can happen only if the concept and basic approach of the monitoring is 
clearly included in the contract itself, with the day-to-day implementation to be worked out 
between the contractor and compliance officer. 

The compliance officer does not have the authority to interfere with the contractor's daily 
operations or pay him for performance or reimburse costs that are not clearly set forth in the 
contract 

C. The Contract Monitoring Program Often Requires an Annual Work Plan 

The contract-monitoring plan should be drafted and agreed to by both parties and list the 
tasks that the contractor is expected to perform during the term of the contract. Preparation 
for monitoring has a number of steps, which include as a minimum the following: 

Planning and organizing implementation of performance-monitoring 

Coordinating and reviewing perfomance-monitoring 

Inspecting contractor's activities, reporting requirements, and measures to confirm 
acceptance of services provided 

Linking monitoring to the end-users' receiving invoices and making payments to 
the contractor, or as p a  of payments such as concession fees or lease payments 
periodically made by the contractor to the utility 

P~anning renewal options or "exit strategies" at the end of the contract 

A checklist of the monitoring plan might include the following: 

List of all deliverables, including periodic reports, financial statements, e~ caera; 
Description of the tasks to be performed 
Description of the data the contractor is responsible for generating 
List of information that both parties are responsible for collecting 
Clear indication of where the contract duties will be performed 
List of where and when performance inspections will be done 
Sequence and schedule of contract activities, with benchmarks for completion 
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C1. Components of Annual Work Plan 

The Annual Work Plan provides the initial definition of tasks to be performed i*uis' 
during the budget year. These appear as "milestones," "benchmarks," or targets to 
be achieved, along with a timeline or schedule for the phasing of the tasks. The 
contractor has the responsibility to draft this Plan; the monitor is interested in 
outcomes and results 

Approval of the Annual Work Plan can be merged with the annual budget review, 
when resource needs are projected, scheduled, and matched with tasks to be done, 
along with estimates of expenditures to perform those tasks. 

The Annual Work Plan can be an important tool to measure progress, describing 
the desired scope of the project (for example, how many new connections, or how 
many kilometers of drains to be cleaned and/or rehabilitated, or meters to be 
installed, et cetera). 

The ruling concept is that the contract is performance-based and monitoring is the 
process by which the owner (the utility) gauges attainment of goals. 

D. Monitoring Best Practices 

The ideal monitor should be: 

Assertive 
Objective 
Transparent and totally open in all his dealings 
Predictable 
Fully accountable 
Professional in demeanor 
Basically concerned with overall long-term goals and objectives, not the day-to- 
day minutia of events 

E. Key Performance Indicators 

Technical Operation and Maintenance Function (or Performance Outline or Framework of 
Annual Plan) includes: 

A well-documented program 
Description of project-control systems and/or copy of operations manual 
List of maintenance program, with activities and objectives 
Organization of operating procedures and assigned organization elements 
Target objectives for upcoming period 
Resources being employed: facilities, staff, vehicles, stores of consumables such 
as types and quantities of chemicals 

14 GUIDANCE ON CONTRACT MONITORING AND COMPLIANCE 
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El. Examples of Key Performance Indicators for Operations and Maintenance 

Water quality (chemical purity, clarity, turbidity, pH level) 
Response times for customer complaints of service disruptions, low pressure, et 
cetera 
Frequency of main burstslrepairs (numbers per kilometers of installed system) 
Water loss measurements (unaccounted-for water, balance in system, seasonal or 
night flows) 
Scheduled maintenance performed, penalties prescribed, and adjudicated outcome 

E2. Examples of Key Performance lndicators for Financial Performance 

Financial statements and reports, such as revenue collected per month 
Percentage of overdue or delinquent accounts 
New connections by customer category 
Financial mobilization and disbursement for construction activities 
Labor force maintained, percentage of absenteeism, manning of key stations and 
posts, and ratio of personnel to number of connections 

E3. Examples of Key Performance lndicators for Customer Relations and Satisfaction 

Numbers of recorded complaints and disposition (remediation action taken) 
Numbers and percentages of total of customers cut off for non-payment 
Numbers of new connections made and meters installed, by customer category 

F. Summary and Conclusion 

The purpose of performance monitoring is to ensure compliance by both parties nith the 
contract's provisions. The monitoring regime should cover all phases of project activity, 
including new construction and operation and maintenance, in technical, financial, legal, and 
administrative aspects. It should include tracking and assessment of outcomes for both 
scheduled and unplanned events. 

An important dimension of performance monitoring is to ascertain levels of customer 
satisfaction, looking at numbers, frequency and types of recorded complaints, and actions 
taken by the contractor to respond. 

To ensure adequate protection of state assets, all maintenance and repair activities should be 
scrutinized to ensure that they are appropriate, necessary, and within the total scale of the 
system. 

INTROWCTlON TO GUIDANCE ON COIlTRACT MONliOiUNG AND CD1Pl.UNCE M 
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SECTION II 

w Contract Monitoring Case Study: Buenos Aires Water 
Concession 

A. Background 

Private-sector participation (PSP) in the water and wastewater sector in Argentina is  par^ of 
an extensive privatization program intended to help stabilize the economy after the crisis of 
the 1980's. Service provided by the public company Obras Sanitarias de la Nacion (OShp in 
the capital, Buenos Aires, was badly deficient. OSN suffered from weaknesses typical of 
many public water utilities in the developing world: inefficient operation, weak commercial 
and financial management, poor maintenance, lax billing procedures, and excessive political 
interference. 

In May 1993, the federal government of Argentina, with World Bank support and following 
an international bidding process, awarded a 30-year concession agreement to Aguas 
Argentinas, a consortium in the form of a special-purpose company established to c;ury out 
the water and wastewater project (the project) in Buenos Aires. 

The consortium was led by the French firm Lyorznaise des Eaux-Durnez (which would 
operate the water and wastewater system under the contract) and included hvo local firms, 
Sociedad Comercial del Plata and Meller y Barlco de Galicia (Argentina). Also associated in 
the project were Aguas de Barcelona (Spain), Compagrzie Generale des Eaux (France), and 
Angliar~ Water (UK). 

The special-purpose company, Aguas Argentinas, was established with capital of USS120 
million. To ensure stability of the concession and proper incentives for good operation, the 
lead firm is obligated under the contract to retain at least 25 percent of the consortium's 
capital ownership shares over the life of the contract. In November 1994, the IFC (a member 
of the World Bank Group) became a partner in the consortium with an equity share of 5 
percent. 

B. Performance Targets in the Contract 

The concessionaire is responsible for providing ail water supply and wastewater for the 
federal capital itself and 14 districts of the Province of Buenos Aires. Its responsibilities 
include commercial and technical operations, repairs and maintenance, billing and collection, 
and provision of investment financing necessary to achieve certain performance targets 
designated in the contract (see table below). 

The contract does not specify in US dollar amounts how much capital investment will 
needed. Instead, qualip standards andpe$onnance targets are established for each of six 
consecutive five-year periods. It is projected, however, that meeting these targets \wIl require 
an investment of some USS four billion. Some of the personnel and all of the fixed assets of 
the former public company were transferred to the concessionaire. At the end of the 
concession period, all fixed assets are to be transferred back to the government in good 
working order. 
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C. Regulatory Body Established 

A new regulatory agency, Ente Tripartite de Obras y Sewicios Sanitarios (ETOSS) was 
created by the government as an autonomous entity to control and maintain service quality, 
protect consumers, and approve and supervise the execution of expansion plans and 
investments according to contract specifications. A major responsibility of the regulatory 
agency is to review the tariff structure and oversee its compliance with the contract. 

Performance Targets (in percentages) 

D. Performance Monitoring Objectives 

For political, economic, and social reasons, it is extremely important that the concessionaire 
actually performs as promised and that there be a dramatic improvement in water supply and 
wastewater treatment to the approximately ten million people who live in Buenos Aires and 
the 14 districts that comprise the Province of Buenos Aires. 

Since the utility functions had been taken over by the concessionaire, a major feature of the 
Request for Proposal (RFP) was that actual enforcement of the terms and conditions of the 
contract on behalf of the government would be carried out by the new tripartite regulatory 
body. This will be accomplished by enforcement of the provisions of the agreement. 

For years, Buenos Aires has suffered frequent interruptions in water service, poor quality, 
bad-tasting water, with the worst failures usually coming during the hot summers. Many 
people are getting sick because most of the wastewater is untreated and is dumped raw into 
streams and rivers or leaches fiom overloaded septic tanks into the ground water, 
contaminating shallow wells that many customers have been forced to dig because the city 
water is so unreliable. 

Despite the fact that the raw water supply to Buenos Aires is plentiful (the city is on the bank 
of the Rio del Plata River, which has many millions of cubic meters of water flow daily 
throughout the year), everyone knows the main problem of the water and wastewater system 
has been the very inefficient operations of the government water utility. 

For example, there has been almost a total lack of maintenance and no new investment to 
serve the expanding population. For many years, the city water company, had spent only 
about ten percent of the amount needed just to maintain the system. Although about 70 
percent of the population of the city are connected to the system, most of the time the water 
quality is so poor (dark in color and bad smelling) that water from the faucet is not 
considered drinkable. 

11-2 GUIDANCE ON CONTRACT MONITORINGAND COMPLIANCE 
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About one half of the population had sewerage connections, but in nearly every case the 
drainage pipes were blocked and raw wastewater would back up into homes and businesses. 
Most people who could afford it were obliged to have septic tanks dug, and directed their 
wastewater there, or else just dumped their sewerage onto the street or into streams and 
gutters which flowed back into the river. 

In addition, every day there are many districts where pressure is low or non-existent \\'hen 
water-main breaks occur, which are kequent and widespread, streets are flooded and usually 
weeks pass before any effort is made to repair them. For many years, water pressure in the 
system has not been provided 24 hours per day, nor every day in the year. 

For at least the previous ten years before preparing and awarding the concession a-geement, 
the state water company, instead of setting a reasonable budget and conducting necessary 
maintenance, responded to political pressures and interference. The political pressures had 
forced the water company to hire about twice as many employees as required, for a total of 
about 8,000 employees. Politicians were always unhappy about approving any requests by the 
utility for routine maintenance for the water and wastewater system, since this spending was 
"invisible" - either inside the treatment plants or underground. 

Prior to the award of the new concession contract, arrangements were made to reduce the 
large numbers of surplus employees. This was done in a very humanitarian but costly way: 
offering a very generous severance pay package to those employees that voluntarily accepted 
the offer. 

Historically, very few employees ever left theirjobs. Many of them were political appointees 
who came in to collect their pay every month but did no work. The severance package was 
very generous, based upon total length of service, and nearly one-half of the entire \vork force 
of nearly 4,000 workers accepted it and quit their jobs before the start of the concession. 

The table above, which was made part of the concession contract, sets up a very clear 
schedule of target accomplishments, which if camed out properly, will dramatically reduce 
unaccounted-for water, and will provide thousands of new connections to many of the poor 
and low-income neighborhoods, improving public health in the entire region. 

To reach these targets, a large sum of money must be invested in meters as well as in a 
continuing annual program of spending on both rehabilitating the existing system and on new 
constmction and upgrading. All customers are expected to pay a fair tariff for senices 
received. 

Some of the consultants working on the project calculated that the amount of new investment 
required to reach the agreed goals by the end of the 30-year period would be in excess of 
US$4 billion. The need for attaining these goals was made very clear in the RFP, and all 
bidders indicated that they understood these requirements. 

The performance schedule sets very clear numerical goals for each of the five->ear periods of 
the concession. Tariffs were not supposed to be increased for five years, and then only once 
every five years after the company had been able to demonstrate a strong case for increases. 

CONTRACT MONrlORlNG CASE STUDY: WENCSAlRES WATER cOAVXSVC*V IW 
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SECTION I 

w Introduction to Model Terms of Reference for Advisors 

A. Types of Advisors 

As a general rule, advisors should be retained at the beginning of the policy-formulation 
stage. Decisions taken at an early stage can affect the success of a program, and can be costly 
if they are not based on correct advice. There are many types of advisory senices available, 
including: 

Lead 
Economic 
Financial 
Legal 
Technical 

These and other types of advisory services are described in more detail below. 

Al.  Lead Advisors 

Management consultancy companies and the large financial service companies may be called 
upon to serve as lead advisors. These companies put together multi-disciplinary teams to 
undertake a number of the tasks within the private-sector-participation (PSP) process. In this 

'eiu' role, they oversee the process and try to ensure consistency between its various components. 
The main characteristic of lead advisors is that they usually have experience in all of the 
broad issues associated with the different stages of the PSP process and are fully experienced 
in PSP and the sector in question. Typical tasks include: 

Advising on the form of PSP 
Undertaking preliminary feasibility studies 
Helping design the implementation process and timetable - Advising on the selection of consultants for subsequent stages 
Managing the implementation of the technical assistance program 

A2. Economic Advisors 

Economic advisors understand the impact of differing choices on the incentives of the 
stakeholders (including consumers, private-sector participants, and the Government). In 
particular, they can advise on industry and market structures, design of the regulatory 
framework, and appropriate transition arrangements. Their greatest involvement is most 
likely to be contributing to the design of the reform process, including industry structure, 
form of PSP, and regulation. 

A3. Financial Advisors 

Financial advisors have the skills and experience to ensure that the final transaction (whether 
it is an asset sale, concession, or other form of PSP) represents salue-for-money and an 
affordable and deliverable deal for the host government. Their input will var). considerably, 
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depending on the form of PSP. It is likely to be minimal for a management contract but 
substantial for a large concession or asset sale. Along with the Government itself, they will be 
the primary contact for potential investors. '%d 

A4. Legal Advisors 

Legal advisors will need to be involved throughout the PSP process and will have an 
important role from the very beginning of the program. They can help to develop policy 
objectives by outlining the possibilities for PSP within the existing legal framework. Legal 
advisors will remain involved during the term of the concession by assisting in contract 
management and advising on any variation to the contract or disputes that arise during the 
term of the contract. Legal advisors specializing in commercial law will be useful for 
advising on the commercial structure of a new entity. Local lawyers will also be needed for 
some tasks, such as interpreting and amending local laws, regulations, and decrees. 

A5. Technical Advisors 

Technical advisors include those with engineering and related specializations who understand 
the physical aspects of the water and wastewater sector. They should be knowledgeable about 
the water and wastewater sector and be able to advise on operational and investment needs as 
well as the technical aspects of regulation, legislation, and evaluation. It is important that 
technical advisors have specific and geographically wide-ranging experience in the water and 
wastewater sector. Technical advice, by its very nature, relates to the specifics of the 
proposed infrastructure facility, drawing on experience from previous projects and problems 
encountered. 

Depending on the government's role in the proposed project, the technical advisors may be 
required to: 

Undertake preliminary analysis to establish the approximate capital costs plus the 
technical specifications or operating standards needed to achieve the government 
or public-sector sponsor's objectives 

Analyze the possibility of breaking up various elements of the industry (e.g., 
dividing distribution networks, separating water supply from wastewater 
collection and treatment) 

Prepare a draw-down schedule covering the construction period, estimated annual 
operating and maintenance costs, and estimated project life-cycle costs 

Review any cost estimates contributed in a preliminary feasibility study 

The estimates need to be prepared to the detail and level required to allow bidders to decide 
whether to bid on the project. The bidders would then be solely responsible for undertaking 
their own due diligence relating to these estimates (and other matters). 

A6. Other Support Advisors 

Public Relations: Public relations specialists play an important role throughout the process. 
The introduction of PSP requires change on the part of many stakeholders. This is inevitably 
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difficult and the reasons for the changes, the costs, and the benefits: must be carefully 
explained to govemment officials, employees, the public, and, possibly, the international 
investment community. Effective public relations experts can save a lot of time, effort, and 
money by bringing the various groups into the process and ensuring that they support, rather 
than oppose, the process. 

Human Resources: Human resource advisors should be specialists in the internal processes 
and organization of institutions. In addition they sbould know how to design training 
programs, and must be adept at skills transfer and the appointment and dismissal of 
personnel. More generally, there may be a need for detailed restructuring of the existing 
workforce, pension funds, and, in some cases, negotiations with trade unions. This type of 
advisor is essential given that there are multiple labor and human resource issues that will 
confront the government and investors throughout the PSP process. 

Environmental: Many infrastructure projects have negative effects on the environment and 
are therefore likely to require some form of environmental assessment. While the w i i n g  
bidder will undertake much of this, environmental advisors may be needed in the initial 
stages to establish minimum environmental standards for bidders to include in their bids. 
These standards will depend on the structure of the transaction, but may, for example, relate 
to the use of chemicals or other raw materials, raw-water abstraction, and effluent or sludge 
disposal. 

Procurement Strategy: Procurement specialists may design a procurement strategy to reflect 
the overall goals of procurement, time-scales, budgets, financing rules, local legislation, and 
institutional capacity. 

B. Drafting Terms of Reference (TOR) 

A clear set of Terms of Reference (TOR) is crucial to ensure that the potential advisors fully 
appreciate the aims and objectives of the Government and how their support would fit into 
the overall process of reform. However, an overly prescriptive TOR risks stifling innovative 
ideas that advisors might be able to bring to the work plan. 

While the level of detail in the TOR may vary according to the needs and status of the PSP 
initiative, the following information should be provided in the document: 

Background information (including information about the origins of the funds for 
technical assistance; the political environment; state of the economy and sector in 
question and major indicators; sectoral reform process and major indicators; 
existing legal and regulatory ftamework; and condition of the enterprise 
undergoing PSP) 

Indicative work plan (including description of the tasks to be undertaken; 
expected milestones related to deliverables and government decisions; and Gantt 
charts providing an indicative schedule) 

Deliverablesloutputs required (including presentations; models; reports; training; 
and availability for negotiation) 
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Level of effort (by key personnel and the major task) and/or the maximum budget 
available 

Evaluation criteria (including weights for technical and financial proposals; level 
of technical threshold to advance, if relevant; and the sub-criteria for technical 
evaluation) 

Conditions for submission (including the number of copies; separation of 
envelopes; and date and time of delivery deadline) 
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SECTION !I 

Model Tenns  of Reference for Private-Sector Participation 
Options Studies 

k Background 

This section will contain a background of the water and wastewater sector and the agencies 
that ~111 be involved in and affected by the project. Background may include historical 
information, mandate (fhnctions and responsibilities), structure, and reasons that private- 
sector participation (PSP) is being considered for the sector. 

6. Objectives 

General and specific objectives are stated in this section. For instance: 

"The main objective of this study is to identify the specific hnction(s) and senice(s) of - 
[the ageneyl, which could be privatized and the possible form(s) of 

privatization, and to assess the feasibility of such actions." 

Similarly, objectives can be to: 

Make recommendations for changes in public contracting and in water laws, thus 
facilitating PSP 

Prepare model contracts for various types of services 

Develop a strategy for implementation of a program to promote PSP 

C. Scope of Services 

The section outlines the work to be done under the project. To provide room for flexibility 
and creativity in undertaking tasks, it can be mentioned that "the scope of work \\+I1 include, 
but not necessarily be limited to:" 

Common tasks under a PSP options study would be to: 

Review in general the main pros and cons of PSP 

Review present public contracting and water laws and identify restrictions and 
needs regarding PSP 

Review existing private-sector contracts and indicate strong and weak points of 
existing arrangements 

Make a preliminary analysis and identification of specific situations or 
municipalities where PSP might be advantageous 
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Prepare model contracting documents for various types of services and levels of 
responsibility - this may involve (a) investments, operations, and maintenance; (b) 
management; and/or (c) service contracts in water supply and wastewater services bd 
(levels of responsibilities should range from full profit responsibilities and risks to 
cost plus contracted services) 

. Develop a strategy and action program to promote PSP -this might include 
making changes to contract laws, undertaking seminars, and drafting model 
contracts, et cetera 

Identify stakeholders who can be involved in the evaluation of different options 
(stakeholders may help determine what constraints and problems face public 
providers and what private operators can do to help improve the situation; 
stakeholder consultations should inform them of the findings to date, recommend 
options and next steps, and solicit support for the process to obtain feedback, 
which would help refine the recommendations) 

Assess the feasibility of decentralizing or disaggregating certain activities and 
involving private investorsloperators in each of these activities 

Evaluate the pros and cons for various transaction models and accompanying 
structures, including risk identification, allocation, and mitigation 

Based on the above and input received from potential creditors and private-sector 
investorsloperators, a draft PSP Options Report proposing a PSP strategy will be prepared. 
This will cover, inter alia, the following: k d  

Ownership, financial, and management stmcture(s) of the entity(ies) in which the 
private sector would be interested to participate 

Structure of transaction(s) 

Terms and conditions of PSP including, inter alia: 

o scope of business and responsibilities 
n performance targets (including the reduction of unaccounted-for water) and 

service standards and enforcement provisions 
efficiency-incentive schemes (both for operating and capital costs); 
remuneration mechanisms 
length of contract and provisions on termination 
investment commitments, if any, 

n labor plan 

Required and available level of Govemment/International Financial Institution 
support and guaranties 

Possible decrees and legislative changes likely to be required by the private sector 
and project lenders, including drafts of same 

Bidding, selection, and award process and timetablelcritical-path analysis 
'u$ 
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D. Reporting and Time Schedule 

This section need not be a detailed work plan. A general idea of how long the senrices are 
required and what the deliverables are may be sufficient. For instance: 

"To prepare the draft final report on the proposed study is estimated to take about - 
month(s). month(s) after the start up of the study an inception report should be 
prepared that would briefly outline the initial findings, particular difficulties, and proposed 
course of action." 

Presentation of PSP options may include ranking alternatives; discussing possible 
consequences of each method; recommending an approach and sequencing of activities; and 
discussing labor impact, potential investment requirements, effect on tariffs, and required 
legal and regulatory changes. 

E. Data, Personnel, and Facilities 

A clear understanding of who provides what is necessary for the project to go fonvard 
smoothly. This section may contain information on what the clientlexecuting agency is 
responsible for with regard to data, personnel, and facilities. More importantly though, this 
section must state the consultant's contribution. For instance: 

"The proposed study would be undertaken by [Consultantl with 
assistance of expatriate specialists who are familiar with private-sector participation in the 
provision of water and wastewater senices. 's team would include at 
least one waterlwastewater engineer, a PSP specialist or economist, and a lawyer." 
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SECTION Ill 

Model Terms of Reference for Feasibility Studies 

Feasibility studies (commonly called prefeasibility studies) depend on local needs and 
circumstances. By using rapid survey and assessment methods and business-planning 
methodology, key actors are identified and immediately involved, data assembled, markets, 
policies, and perceptions documented and discussed, and options explored. 

Terms of Reference (TOR) for prefeasibility studies usually contain: (1) background; (2) 
study area; (3) objective and scope of study; (4) report structure and preparation schedule; (5) 
key tasks in the proposed work program; (6 )  study format; (7) duties of the cooperating 
governments; (8) information for consultants; (9) reporting requirements and publications; 
and (10) submission of proposals. 

A. Background 

Background information is outlined in this section. 

B. Study Area 

Study Area information is outlined in this section. 

C. Objectives and Scope of Study 

General and specific objectives are outlined in this section, as well as a list of principal 
activities to be undertaken. 

D. Report Structure and Preparation Schedule 

In this section, the TOR may specify how prefeasibility reports could be presented. Normally, 
this would involve preparing the following two types of reports: 

Synthesb Report, a concise, inteagated report which provides a strate-w for the 
whole study; and 

TechnicaZ Report, a comprehensive report which provides a technical analysis of 
the study area. 

The section may also include instructions on preparing a proposed outline for the study, as 
well as a Study Preparation Schedule, which may include when deliverables are due and 
when study-review meetings are to take place. In addition, the TOR may mention any 
conditions for adjusting the study-preparation schedule. 

E. Key Tasks in the Proposed Work Program 

This section outlines the activities to be undertaken in key tasks. The Consultants are 
expected to review these tasks and provide a proposed work plan. If Consultants wish to 
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propose modifications to the key tasks or dates as part of their proposal to the Client, they 
may do so, but should also submit for the base case in any event. 

A sample of key tasks for waterlwastewater pre-feasibility studies are as follows: 

El. Data Collection and Analysis 

Existing population and demand 
Existing users (commercial, industrial, government, and special users) 
Existing irrigation 
Unaccounted-for water/infiltration/inflow 
Site characteristics, soils, and topography 
Local utilities 
Local tariff 
Socioeconomic data on community 
Financial data from utility 
Environmental regulations and standards 
Institutional impact analysis 
Identification of 

o Key infrastructure schemes, and their key implementation/operational 
indicators 
Key priorities for the successful private-sector bidders 

o Perceived key priorities for the regulators 
Perceived key priorities for customer representatives and customer surveys 

This information will enable the Consultant to compile quantitative service targets and 
performance indicators. Some of the possibilities are: 

Coverage (percentage of population with access to service) 
Reliability of water supply 
Drinking water quality (compliance with standards) 
Physical water losses 
Sewerage (percent collection) 
Sewage treatment (percent treated, compliance with effluent standards) 
Management ratios (staff per connection, ef cetera) 
Customer relations (response to emergencies, complaints, et cetera) 
Billing-to-collection ratio - 
Financial (debt position, cash position) 
Infrastructure implementation and operational milestones 

E2. MarkeffDemand Analysis 

Population projections 
Projected commercial and industrial developmenVusage 
Projected government and special users 
Projected irrigationlreuse 
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E3. Overall Legal and Regulatory Review 

The overall sector structure, ownership of assets, authority to provide service, and 
oversight arrangements 
The major sector institutions 
The legal basis for or barriers to PSP in water and wastewater and the rules 
governing the award of contracts with private firms 
Tariff and subsidy policies 
The existence and applicability of legally mandated service quality standards 
Water resources management 
Environmental and health regulations 
Relevant labor laws and regulations 
Conversion of local currency to foreign exchange ad repatriation of profits 

E4. Capital and Operating Cost Estimates 

Develop basic costing assumptions: 

Capital cost database 
o Operating cost database 

Asset life 
o Discount rates 

E5. Engineering OptionslLeast-Cost Analysis 

Develop alternatives: 

o Treatment 
o Transmission and collection 
o Wastewater reuse 

Develop project phasing: 

o Prepare alternative capital and operating cost estimates 
o Prepare life-cycle cost estimates for alternatives 

E6. Preliminary Environmental Assessment 

Prepare environmental assessment of alternatives: 

o Short-term construction impacts 
Long-term impacts 

E7. Financial and Economic Analyses 

Prepare current utility balance sheet and income statement 
Develop financial evaluation model 
Prepare financing parameters and preliminary structure 
Prepare financial forecasts for recommended alternative 
Economic analysis 
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E8. Tariff and Willingness-to-Pay Analysis 

Conduct socioeconomic survey of customers on willingness to pay 
Develop a recommended tariff structure 

This structure will account for, the following factors: 

Service differentials across regions and/or customer classes 
Imposition of a connection charge 
Imposition of a customer charge (for costs of metering, billing, et cetera) 
Minimum volume requirements 
Increasing versus declining block structure 
Requirements for subsidizing low-income customers 

F. Study Format 

This section of the TOR provides instructions on issues such as the style to be used in the 
study, preparation of text and graphic materials, reproduction of the study, and formal 
clearance of changes. 

G. Duties of the Cooperating Government 

For the feasibility study to be carried out in a clear and systematic manner, the TOR may 
state the roles and responsibilities of the Govemment (or its designee or other contracting 
authority) in supporting the Consultants. For instance, it can be proposed that a Study 
Coordinator be assigned to the project. This position can be filled by a technical specialist 
holding a formal Govemment appointment. 

When necessary, support should be given by national and local governments and other 
relevant enterprises to Consultants. It can take the form of providing background information 
on the issues in the study area; access to the places and facilities within the study area, 
including authorization to conduct observations and collect needed data; and assistance in the 
import and export of needed equipment. 

H. Information for Consultants 

In connection with the previous section, this part may state the conditions and/or restrictions 
for conducting site visits, the use of equipment, office facilities and transportation, and 
studies previously prepared. 

I. Reporting Requirements and Publications 

Deliverables should include reports to be submitted at the end of each major task. For clarity, 
the TOR may contain more specific instructions (e.g., format, number of pages, number of 
copies, et cetera) with regard to submission. For instance: 

Management Reports: The Consultants will be required to submit the following reports: 

Monthly Progress Report: This report would provide a brief summary of work 
accomplished, problems encountered, and expenditures made in local and foreign 
currencies during the reporting period. These reports should be no more than 

Ld 
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three-five pages in length. The reports should be submitted to the Client by the 
of the month in copies. 

Summary Report: This report would provide a summary of work accomplished, 
problems encountered, and expenditures made in local and foreign currency 
during the course of the contract. It should be submitted to the Client at the close 
of the contract period in copies. 

Technical Reports: The Consultants will provide the client technical reports wnceming 
diagnostic and detailed reviews to the Client as follows: 

Review Report: The Consultants will provide the Client with a review report. The 
client will have a -day review period from receipt of the report during 
which time comments should be directed to the Consultants. The report should be 
submitted in - copies in a Format andpresentnhbnJ. 

First Progress Report: The Consultants will provide the Client with the F i t  
Progress Report. The Client will have a -day review period from receipt 
of the report during which comments should be directed to the Consultants. The 
report should be submitted in - copies in a Lforma! and 
presentation/. 

Second Progress Report: similar requirements. 

Preliminary Dralf Synthesis Report: similar requirements. 

Preliminaiy Dralf Technical Report: similar requirements. 

Final Synthesis Report and Teclznical Reports: The Consultant will provide the 
Client with the Final Synthesis and Technical Reports. The Client will have a - 
-day review period from receipt of the final draft reports to be provided on - 
during which final comments would be directed to the Consultants. The final 
printed reports should be submitted as follows: [specific 
instructions may be nzerlrioned here]. 

Language of Reports: All reports should be prepared in English, unless othenvise agreed with 
the Client in writing. The Draft and Final Synthesis and Technical Reports should include 
additional title pages, tables of contents, and executive summaries prepared in Arabic as part 
of the text. 

J. Submission of Proposals 

In this last section of the TOR, instructions on the submission of proposals are given. For 
instance: 

Consultants' Services: The Consultants would provide an interdisciplinary team of foreign 
and local specialists to prepare a study as described in Section - and on the basis of the 
tasks outlined in Section - and consistent with the format provided in Section 
All sen~ices provided by the Consultants are anticipated to occur over a period of 

W 
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approximately - months from the signing of the contract. Services will be provided 
within the [study area]. 

Local Cooperation and Participation: The study would be prepared with the cooperation of 
personnel from the national government, local government, and . To 
facilitate the preparation of the study each cooperating government will appoint a Study 
Coordinator who will serve as contact person for the Consultants. In planning and conducting 
the study the Consultants are to emphasize the participation of Iocal personnel in order to 
maximize the transfer of experience and to benefit from a local perspective concerning 
administrative, financial, and technical issues. 

Scope ofProposal: The Consultants should provide in the proposal the following 
information: 

Statement of Capabilities of the Consulting Firm 
Proposed Work Plan 
Proposed Implementation Schedule 
Team Leader and Deputy Team Leader(s) 
Interdisciplinary Team 
Proposed Budget 
Address for Submission of Proposals 
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SECTION IV 

Model Terms of Reference for Transaction Advisors 

k General 

The transaction advisor shall: 

Coordinate, supervise, and integrate all tasks under these Terms of Reference 
(TOR) 

Be responsible for the outputs of its subcontractors 

Assist and provide support to the government-approval process, as required to 
effect the work p r o m  

Prepare periodic progress reports 

Al. Initial Review Work 

The transaction advisor shall: 

Review any background studies, organization audits, existing technical assistance 
studies (terms of reference), investment and financial models and projections, and 
other relevant information 

Review existing and targeted service obligations (water and effluent quality 
standards, water and wastewater coverage, water supply continuity, network 
pressure, el cetera) 

Review status of existing major civil works 

A2. Pre-Marketing 

The transaction advisor shall: 

Through appropriate means (e.g., international advertising, providing information 
to foreign embassies, el cetera), solicit Letters of Interest from potential private- 
sector investors/operators; and pre-market the investment opportunity by 
preparing and providing a Preliminary Information Memorandum to each 
interested party 

Actively test the interest of private-sector investorsloperators 

Indicative deliverables: 

Letters of Interest from potential private-sector investorsJoperators 
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Preliminary information memorandum for interested private-sector 
investors/operators 

A3. PSP Options 

The PSP strategy will be prepared with due regard for the government's political, financial, 
labor, technical/operational, legal, and timing objectives, concerns, and constraints. 

The transaction advisor shall: 

Assess the feasibility of decentralizing or disaggregating certain activities and of 
involving private investorsloperators in each of these activities; 

Evaluate the pros and cons for various transaction models and accompanying 
structures, including risk-identification, -allocation, and -mitigation; 

Based on the above and input received from potential creditors and private-sector 
investors/operators, prepare a draft PSP Options Report proposing a PSP strategy. 
This will cover, inter alia, the following: and 

- ownership, financial, and management structure(s) of the entity(ies) in which 
the private sector would be interested to participate 

- structure of transaction(s) 

- terms and conditions of private participation including, inter alia 

scope of business and responsibilities 
o performance targets (including the reduction of unaccounted-for water), 

service standards, and enforcement provisions 
n efficiency-incentive schemes (both for operating and capital costs) 

remuneration mechanisms 
length of contract and provisions on termination 
investment commitments, if any 

o labor plan 

- Required and available level of government/International Financial Institution 
support and guarantees 

- Possible decrees/legislative changes likely to be required by private sector and 
project lenders, including the drafts of same; and 

- Bidding, selection, and award process and timetable/critical-path analysis. 

Present the draft PSP options report to the government. Clarify any queries. 
Incorporate the government's comments into a final version of the report 
containing agreed next steps. 

Indicative deliverables: 
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Draft PSP Options Report 
Final PSP Options Report including government's comments 

Lu' 
A4. Pre-qualification 

The transaction advisor shall: 

Agree with the government on criteria for prequalification of potential private 
investorsloperators and propose timetable, bidding procedures, and principal 
elements of the bid package 

Conduct a process of prequalification, based on agreed criteria 

Indicative deliverables: 

Prequalification criteria 
Short list of prequalified bidders 

B. Implementation Phase 

B1. Marketing 

The transaction advisor shall: 

Prepare an Information Memorandum and any related documentation 
Market opportunity, including visits to potential bidders 

Indicative deliverables: 

Information Memorandum and any related documentation required for marketing 

B2. Public Awareness and Stakeholder Consultation 

Involving relevant stakeholders and informing the general public about ongoing transactions 
shows that there is transparency and the need to gain support for the PSP initiative. 

The transaction advisor shall: 

Identify stakeholders (such as opinion leaders, journalists, consumers, water utility 
employees, et cetera) 

Form a stakeholder advisory committee and conduct regular meetings 

Form a plan for public awareness or a communications program with the 
following objectives: 

- Build political consensus among reformers, in both the public and private 
sectors 

- Gain support from the management and employees for PSP 
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- Increase public understanding among the general population about PSP and 
build the necessary public support to ensure the sustainability of PSP and the 
overall reform process 

- Assist in strengthening the institutional ability of the public utility to define, 
develop, and communicate the privatization message in support of the broader 
program of economic reform 

- Generate domestic and international interest in the water sector's privatization 
program 

- Design an information campaign explaining the ground rules of the 
privatization program to prospective participants 

Indicative deliverables: 

Conduct of regular meetings with stakeholders 
An information and education campaign for public awareness 

83. Investor Due Diligence 

The transaction advisor shall: 

Establish procedures to prepare and operate a Data Room for due diligence efforts 
of potential bidders. The Data Room shall be a secure area where all relevant 
documents shall be stored for the exclusive use of potential bidders. The users of 
the Data Room shall be provided a CD-ROM containing those documents that 
may reasonably be scanned into PDF format. Photocopying facilities shall be 
provided. Users of the Data Room may request to interview particular personnel 
of the incumbent water and wastewater utility. On request, guided tours of the 
incumbent water and wastewater utility facilities may likewise be conducted. 
Bidders shall pay a fee for the use of the Data Room 

Assist the process of investors/operators due diligence 

Indicative deliverables: 

Operational Data Room 

84. Drafting of Documents 

The transaction advisor shall: 

Produce, through the legal and other experts, the draft of the contract and other 
agreements underpinning the proposed transaction(s) 

Prepare, through the legal and other experts, the bid documents, which will 
include, among others, instruction to bidders, criteria for evaluation, format of bid 
submission, performance guarantees, and contract terms 
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Solicit comments from the potential bidders on the form and content of the above- 
mentioned documents and incorporate those comments that it deems to be 
reasonable 

Submit all documentation to the government for its approval, follo\ving which the 
final drafts shall be prepared 

Indicative deliverables: 

Draft contract and other agreements 
Draft bid documents 
Final confmct and other agreementshid documents 

B5. Bidding and Evaluation 

The transaction advisor shall: 

Assist the government in reviewing and incorporating as appropriate the 
observations and comments of pre-qualified bidders into the draft legal 
agreements 

As required, hold a pre-bid bidders conference 

In coordination with the government, provide clarifications to bidders during the 
bidding process 

Assist in the evaluation of bids against agreed criteria. Note: The final selection of 
the winning bidder and the decision to award the contract will rest solely with the 
government 

If necessary, assist the government in final contract negotiations 

Indicative deliverables: 

Prebid conference 
Award of contract 
Negotiated contract 

B6. Closing 

The transaction advisor shall: 

Assist in finalizing contracts for signing 
Assist in finalizing nature and form of any regulatory arrangements 
Assist in arrangements for closing as necessary 

Indicative deliverables: 

Commencement of PSP 
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SECTION V 

Negotiations for Consulting Services 

A. Introduction 

Negotiations do not have to produce one '%winner" and one "loser." Negotiations require 
preparation. It is said that "knowledge is power." This is especially true in negotiations. 
Studies show that the negotiator with superior knowledge will often get the best results. 
Negotiations require considerable preparation. A negotiator should always enter negotiations 
having answered the key questions, below. Successful negotiations often result in a "win- 
win" result in which each party achieves a fair result. Fair results also tend to motivate each 
party to honor the agreement resulting from the negotiations and encourage long-term 
relationships between the parties. In short, negotiation is an important technique by which 
persons with different, or even adverse goals and objectives, resolve such conflicts in a 
mutually acceptable way. 

Al. Key Questions 

What are my goals in the negotiation? How do I achieve rhenl? Negotiators with higher 
expectations of what they can achieve often get better results. Also, setting goals helps 
measure a final result's success or failure. Therefore, it is important to write down your goals 
and refer to them during negotiations. This helps you maintain your focus on your goals. 

What do I know about the otherpaw? The more you know about the needs and goals of the 
other party, the better you will understand how to get the best results for yourself. For 
example, in negotiating for a feasibility study, your knowing that the other party is just 
completing an earlier assignment and is anxious to continue working in Egypt \w<ll give it a 
strong motivation to get a new contract, allowing you to hold firm for a lower price. 

What are the bargainingpositio12s of each parry? Before negotiations begin, list the seen-ghs 
and weaknesses of your side and the opposing side. Evaluate this list carefully to understand 
what you can realistically expect to get in the negotiations. But set your goals hi&. High 
expectationr often result in favorable results. 

B. Guidelines in Conducting Negotiations 

B1. Strategy Formulation 

This depends on nature of confract and bargaining strength of each paror. For example, 
negotiations with the World Bank differ from those with consultants. This also depends on 
preparedness of parties. Lack of preparation can be major dra\vback. Normally, in major 
contracts, eight-ten hours of preparation should be spent for each hour of expected 
negotiations. List your issues and positions. Prepare a draft contract as a basis for 
negotiations. Keep your objectives in mind. Consider alternative negotiating strategies. Your 
negotiating strategy may change according to whether a long-term contract is contemplated 
(e.g., water concession) or short-term contract planned (e.g., bief consulting assi-ment). 
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82. Strategies for Basic and Secondary Objectives 

Determine your "bottom line" (final offer) on basic and secondary objectives as 
related to the contract terms and conditions. 

Anticbate strategies of opposingparties and their own points of compromise. 

Identifji issues (questions) on which there should be little or no disagreement. 
Settle these first. 

83. Elements of Strategy 

Be Patient. Negotiations can often be drawn out. Don't lose patience. Sometimes 
parties will deliberately use delay as a strategy. 

Be Flexible. Construct altemative "acceptable" solutions on basic issues, and list 
these according to preference. Always have a reasonable altemative on hand. 

Be Courteous. If the atmosphere becomes "poisoned," agreement will be harder to 
reach. 

Be Fair. Do not take undue advantage of a weak negotiator. Any contract will 
have to be basically acceptable to both parties, and if the contract is one-sided, the 
"winning" party may be hurt in the long run because of lack of trust. 

Recognize That You Must Give as Well as Take. Both parties must feel that they 
have at least partially succeeded. 

Use Concessions on Secondary Issues to Gain Concessions on Basic Issues. If you 
yield on secondary the issues under pressure from the opposing party, you should 
be able to extract benejits on basic issues. 

Identifi Opposing Party's Basic Interests. Try to concede on those issues that do 
not adversely compromise your own basic objectives. 

Build on Agreed Issues. Stress common interests. This will set the stage for 
discussion of the more difficult issues, which should be kept for later discussion. 

Difticult Issues. Always give reasons for disagreeing on particular issues. Asking 
questions can be used as a way to disagree cordially. Define a "middle ground" 
and work toward it. 

64. Negotiating Tactics 

Large and Unreasonable Demands by Opposing Party. Try to determine the 
extent that these may be bluffs. 

Thveats. Avoid these as far as possible. 
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Deadlock. These occur often and can be used as tactics in negotiations. They can 
take the form of a walkout, which is least desirable, or suspension of nesotiations 
until a future time. A brief cooling-off period should be allowed and, when 
negotiations continue, points of agreement should be stressed and negotiation 
continued thereafter. It should be recognized that, beyond a certain point, 
agreement may be impossible because of a major difference on basic issues, and 
that termination of negotiations may occur. 

Divide and Win. If the opposing party does not constitute a united team, you can 
try to divide them on basic issues. But remember that they can exploit differences 
on your team, too ("'good coplbad cop"). 

Split the D~fference. Often applied. But it can be unwise if the original terms or 
figures were too high. 

False Promises. Avoid them. Do not promise more than you can deliver. 

Illegal Offers. Avoid them. 

'*Final" Offer. Repeated usage o f f  is phrase dilutes the desired effect. 

Blug A common tactic that requires careful handling. To immediately challenge 
("call") an opposing party's bluff may cause him to lose face. Use tact. Ifyou are 
bluffing, be careful not to get caught. 

Last-Minute Demand. Often used to get final concessions when other issues have 
been resolved. 

85. Results of Negotiations 

The results should be reviewed and tested against the objectives sought. A "win-win" 
situation is most desirable, particularly where a long-term relationship is sought. Negotiations 
should end in a congenial relationship between the parties, after the "give-and-take" is over. 

66. Technical Aspects of Contract 

Consultant contracts vary according to the rules and regulations, which govern them. For 
example, contracts negotiated under the rules of the World Bank would differ from those 
negotiated under Egyptian law. However, certain besic elenrents are included in all consultant 
contracts, and some of the most important of these are discussed below. 

87. Description of Services and Starting Date 

The description of sen4ces to be performed is described in the terms of reference (TOR), 
which should be included as an appendix to the contract. The starting date of the contract 
should also be stated. 
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68. Personnel 

The consultant's personnel should be named and their positions described. These data are '%&' 

frequently contained in a separate appendix to the contract. In this section, the government 
should include any restrictions limiting the consultant's right to replace key personnel 
without the government's consent. 

69. Payments to the Consultants 

Several items should be included here, such as the following: 

Cost Estimates and Limitation. Cost estimates in foreign currency and Egyptian 
currency should be stated, together with a statement that payments will not exceed 
these estimates unless special circumstances (such as the government's failure to 
provide certain agreed assistance) require it and then only if the parties agree. 

Currencies of Payment. The terms and conditions of foreign-currency payments to 
international consultants and Egyptian currency payments to Egyptian 
counterparts should be described. The terms and conditions of regular salary (fee) 
payments, per diem payments, and reimbursement of expenses should be 
included. 

Mode ofBilling. The details of how and when the consultant submits statements 
for fees and expenses to the govemment must be included. 

Additional Work. If the government wishes to provide for the consultant to 
perform possible additional work during the term of the contract, how the 
government will pay for it should be covered. 

610. Duties of the Government 

Here should be listed all of the assistance that the government agrees to provide to the 
project. Oflen, this includes the provision of office and equipment facilities and an 
undertaking to provide all necessary local assistance. 

611. Duties of the Consultant 

Maintain Financial Books and Records Pertaining to the Assignment. These 
should be available for government inspection on a reasonable basis. 

Assignmer~ts and Subcontractors. If the government wishes to restrict the ability 
of the consultant to assign part of the performance of the contract to 
subcontractors, such restrictions should be included here. 

Confidentiality. The consultant must keep confidential any information that he 
receives during the assignment. 

Conzicts oflnterest. The consultant should be prohibited from engaging in any 
other professional activities in Egypt during the term of the assignment. 



Government S Rights in Project Equipment and DeliverabIes. The government's 
right to retain project equipment and have sole use and possession of deliverables 
such as reports and supporting materials, should be included here. 

812. General Provisions 

Suspension of Contract. This would include the conditions under which the 
govemment could suspend the contract. The principal reason for suspension 
would be the consultant's failure to perform a material part of the contract. 

Termination of the Contract by tile Government. This would include the 
conditions under which the government could terminate the contract 

Termination of the Contract by the Consultant. This would include the conditions 
under which the consultant could terminate the contract. 

Settlement ofDisputes. This includes any arbitration procedures to be used if 
disputes arise. 

Force Majeure. This describes the conditions beyond the control of the parties 
("Acts of God") which excuse delays in performance by the government or 
consultant. 

B13. Personnel Remuneration 

The methods for calculating consultant rates vary depending on which rules and replations 
govern the procurement. Generally, an estimation of "man-months" required to perform the 
assignment is made first. Then, to determine precisely what the consultant should receive, 
these additional factors must be considered: 

Base Salary. This is the monthly salary paid to an individual by the consulting 
firm. It does not include items such as rent or vehicle allowances. During 
negotiations, the government should try to learn whether this base salary has been 
paid for at least one year, and, if not, why not. It is also useful to know ifthe 
employee is a permanent staff member of the consulting firm and, ifnot, how the 
base salary was calculated. 

Social Costs. These include items such as sick leave, holidays, vacations, and 
employer's contributions for pension, social security, medical insurance, and life 
insurance. 

Overhead. This includes the firm's cost of doing business, such as rent, office 
supplies, clerical staff, travel, communications, repairs and maintenance, data- 
processing costs, and miscellaneous expenses. 

Fee. This usually represents the firm's gross profit before taxes and is usually 
expressed as a percentage of the sum of the salary, social costs, and overhead, and 
may range from five percent to 20 percent. 
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Overseas Allowance. This is an amount paid to the staff over and above their base 
salary for an overseas assignment. It will vary with the nationality of the firm and 
usually ranges up to a maximum of 60 percent. LP' 

"Multiplier. " This is the factor by which the base salary is multiplied to arrive at 
the total man-month rate. For example, if the consultant's base salary (e.g., 
US$1,000) is assigned a value of 100 percent. and the social costs are 20 percent 
(US$200), overhead 110 percent (US$1,100), and fee 20 percent (US$200), the 
total (250 percent, or a "multiplier" of 2.50) is the total man-month rate 
(US$2,500). International consulting firms usually use "multipliers" that have 
been verified by donor agencies hnd development banks for which they have 
worked in the past. 

814. Expense Items 

In addition to the man-month rate, it is customary to reimburse consultants for direct costs, 
which are not included in the normal overhead. These costs may be divided into two broad 
categories: 

Allowances. These arefixed amounts (called '>er diem") which cover recumng 
expenses such as hotel and living expenses. They vary from country to country. 
Information on rates for Egypt may be obtained from the World Bank. 

Direct Reimbursables. These are varying amounts, which are reimbursed in full, 
such as aerial surveys, duplication, translation services, and use of outside 
computer facilities. w 

C. Scenario for Negotiations 

Deliver Opening Remarks. This consists of a brief welcome to the representatives 
of the consulting firm and the GOE to establish rapport among the concerned 
parties. 

Submit Written Authorization. The consulting firm's representative presents 
hisher written authority from the firm to negotiate and conclude a binding 
contract. 

Review Scope of WorWTerms of Reference. The scope of work and the terms of 
reference will be reviewed and discussed in the context of the objectives of the 
assignment by the project director, manager, or team. 

Review Work Plan and Manning Schedule. The phasing of input and personnel to 
be assigned to each section of the project will be reviewed and agreed upon. 

Discuss Reporting Requirements and Othev Related Activities Under the Project. 
These would include workshops, study tours, and training needed in the effective 
performance of the project. 
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Discuss Counterpart Stafland Facilities. These refer to support staff. equipment, 
services, and facilities the GOE is willing to provide for the duration of the 
project. 

Review Financial Ternzs. After all other pertinent matters have been discussed and 
differences settled, financial terms can then be reviewed. 

Review Contract. The draft should be reviewed carefully to ensure that both 
parties fully understand the contract terms and conditions. 

Decide on Conrmencemerit of Service. Taking into account the need for various 
approvals of the contract, the date for commencement of services and other 
matters relating to commencement arrangements should be decided upon. 

Execution of technical-assistance services and loan projects often call for specialized skills 
and expertise, which may not be readily available. The following are examples of when 
consultant assistance may be most helpful: 

When specialized skills and expertise are needed. Through the use of consultants, 
the skills, qualifications, and experience of a number of firms and individuals 
from outside the GOE can be drawn upon to fulfill project requirements. 

When an independent and objective approach is required. Consultants bring with 
them an independent and objective approach to projects. They are interested in 
applying their particular expertise, knowledge, and skills to the project, and are 
expected to provide the best advice. 

To promote transfer of knowledge, skills, and tecl~niques. The use of consultants 
also results in a transfer of knowledge, skills, and techniques to GOE staff. 
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