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 ForwaRD

_ " Election disputes inevitably accompany clections. This interaction -
~is’caused by the universal ‘patticipation of different layers of the
‘population, social ‘groups, and political foices in the "establishment of
“representalive bodies. ' S

“Actually, the judiciary of the Kyrgyz 'Re_publ;i_c'is also at the
 beginning of its relationship with the elections process. Not only citizens

but even practicing lawyers do not have enough knowledge about electoral

Jaw. The laws are new, and there was not enough practice in the resolution
. of election disputes under the previous legislation. | : '

“Election disputes are caused by different réa'sons.;Th-efe is a fack of ‘

legislation on some poitits. There are contradictions in the law. And there

arc. violations of’. clectoral legislation by voters,  candidates, political
 parties; election officials, other participants of the elections process, and

illegal interference of state - bodies

into -the activity of election
commissions. A

One of the main reasons for clection dispuites is & lack of high level )

of civic understanding of the law and the electoral process.

[

- - It is evident therefore that this Manual is necessary for the ptacticaf

application of the:law in resolving disputes that arise in preparation and

conduct of elections. -

S.Imanbaev
CEC Chairman-.




INTRODUCTION: HOW TO USE THIS MANUAL

This manual is designed as a guide for the resolution of electoral
disputes. It does not presume to answer every conceivable question about
the nomination, registration, campaigning or election of candidates to
public office. It provides instead summaries of the law relevant to the
rights associated with voting, as well as extracts of the applicable law in.a
format that is easy to use. In short, it provides the decision maker with the

- tools for making informed, reasoned and accurate decisions.

The manual is divided into three main parts. The first part consists
of nine chapters, each devoted to a separate issue or cluster of issues. In
summary, those issues are the appeals process under the new elections
code, jurisdiction, the formation of election commissions, voter
registration, the registration of political parties and the nomination of
candidates, campaigning, campaign funding, voting, and election
outcomes. :

Each of these chapters contains summaries of the law relevant to
its subject, and in the interests of thoroughness, that law includes
international and constitutional standards, as well as the requirements of
the new elections code and other related domestic legislation. In one
instance, at least, it also includes an opinion of the constitutional court.
The summaries are short and issue-specific, and for quick reference, each
summary is separately entitled. Each summary title is additionally
included in the Detailed Table of Contents that begins this volume.

The second partlof the manual is an appendix containing the actual
law required for the resolution of election disputes. Included in the
appendix are relevant selections of treaties and international conventions,
the constitution of the Kyrgyz Republic, the adminisfrative and criminal
codes. In addition the complete text of the new eleciion code and the new
law on political parties is reproduced. Although ali of this law is
summarized in the first part of the book, it is included in the appendix to -
permit independent inferpretation and in anticipation of issues that have -

. not been summarized.

The third pait of the manual is likewise an appendix, but it
conlains forms used by candidates and electoral commissions. Intended for
use as exemplars, the forms are grouped according to the chapter topic -
they affect, and are refetenced in the text of the narrative wherever .
possible. Also included .in the second appendix are ‘resolutions and
“explanatory notes published by the Central Elections Commission meant
{o clarify the taw and simplify the work of subordinate commissions. N

o Given this organization of the manual, the decision maker is
advised to begin his research with the Detailed Table of Contents. Once



*the general subject area has been identified, he should proceed to identify
. those issues that relate to his particular complaint, and from there read the

‘relevant issue summaries, excerpted law and necessary form%._FolIowing“

 this order will hopefully save the decision maker time and worry about the
accuracy of his decision. - .. Tt L SR S,

. Finally, a manual of this sort inviles revision as the law it describes
becomes settled. Recommendations for its improvement therefore: are -
encouraged and welcomed. o S T s
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h 1.0 Elcctlon Ap_liezils Pmcess:qnd thc 'Nciv Eiectioh_;; (:Z'o‘d‘_ej '

1.1 INTERNATIONAL STANDA RDS

© Neither -zin‘inl_ernat‘io-n_al convention (o which-the Kyrgyz R_epﬁbiié is a’signatory .

" nor general principies of public international law: require or prohibit the resolution.of . '

election disputes by courts or electoral _cbn1n_1is¢§.ions ora cqmbihalio;_1_of the two. . -
12 _N4f1'i():v,«11;_Cbksrmfn(m'
1.2.a Election _C,'ohzmi—ssibns

- - = The Constitution of the Kyrgyz 'Republic'. mentions. a Central .-
' ElectionsCommiss_ion, describing its composition (Art: 46, 6 5); Art. 58,1
- T); Art. 58, 3. 13)) and enumerating some of its ‘powers- (Art. 56, 6), but it
~ does not even hint at the complicated relationship of the commissions o~ ..
~the courts in resolving electoral disputes, not docs it menition the existence - -
“of commissions subordinate to the CEC. : S
1.2.b Courts
~Similarly, the Constitution is just as silent about the rglationship of
the courts to electoral cOmIMissions, articulating only the species of courts - -
 authorized in the republic (Art. 79,2) dnd adding that the particulars of
- their activities are to be defined by law. (Art. 79, 3) This leaves:the
“adjudicative functions, of both commissions and courts to the elections - -
‘code and related statutes. S o e L

£

* 1.3 ELECTIONS CODE

| The El_ectid.ns code of the Kyrgyz _Repﬁblic_ gives to courts and -electoral
" commissions the power to hear and.resolve election disputes. The nuiber of claims that =

can bé heard by a court are more extensive than those that can be heard by a commission,

" but several types of claims can be heard by- either a commission or a court. Claims filed -
. with a commission are 0 be resolved within a strict time period, and their decisions on
" {hose claims are appealable 10 higher commissions or to the courts. On the other hand, -

“claims filed with a court ar¢ Jikewise to-be resolved within a certain period but are only

 appealable to higher courts.

" Because courts and ‘commissions. share jurisdiction over certain ‘i'ssue_s;' and”

~ pecause the code-does not requite a litigant to exhaust his administrative remedies before

“seeking judicial redress, it is possible for the same claim to be filed siﬁdultane_ous_ly witha *
court and: a commission. In such an instance, however, the proceedings;-befpre ‘the
commission are suspended and effectively terminated because resolution of the issue by,

the court will be binding on ‘the ‘commission. In other words, actions commenced in a
commission can be finished in a court, but not the other way round. S
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This chapter generally describes the division of responsibilify between the various
commissions and the courts. The following chapter discusses the details of their
Jurisdiction, ‘

1.3.a. Election Commissions

The clections code creates five levels of election commissions and -
assigns different responsibilities to each. (Art. 9, 2)

1.3.a.l. Precinct Election Commissions

Precinct election commissions aie authorized to review
applications and complaints alleging violations of the elections code and -
to rule on them. (Art. 15, 8)) Being the lowest level commission, precinct-
commissions hear original complaints, but they do not hear appeals.
Decisions of precinct commissions are appealable to higher commissions,
the specific commission being determined by the subject matter of the
original claim. ' S

13.a2 -Rayon / City Election C_;gmm_zission.s: ‘

Rayon and city election commissions coordinate the activity of -
precinct election commissions and hear complaints about them. They hear
ofiginal claims on the action or. inaction of precinct commissions and -
appeals of precinct commissioners® decisions. (Art. 14. 2, 3) This appellate
jurisdiction is limited however to decisions rendered by precinct election
.commissions in an election for president of the republic. (Art. 54, 4)

1.3.a'3 Territorial Election Commissions

The code gives territorial election commissions broader authority.
Ultimately responsible for the activity of precinct election commissions,
the territorial commissions hear original complaints on their action or
inaction and appeals from their decisions. (Art. 13, 2, 12)) Specifically,
territorial election commissions can hear appeals regarding violations of
voters’ rights (Art. 54, 1) and appeals regarding alleged violations of the
code during elections to the Legislative Assembly or the People’s
Representative Assembly of the Jogorku Kenesh (A?c. 54, 3) According to
a memorandum published by the Central Elections Committee, territorial
election commissions can also hear appeals of complaints filed with
precinct commissioners over violations of the code in elections to local
keneshes. (See The Guarantees of Freedom of Elections, Appendix B)
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L Oblasts and Bishkek city itself constitute the nexd 1evel of electoral
commissions,— the code - giving _them authority  over . the inferior
cominissions within their territory. They have (_)ri'.g'inal"and' appellate

- jurisdiction_bvér ‘the actions, inactions and decisions of subordinate
commissions. (Art. 12, 1, 14)). Specifically, oblast. and Bishkek city

. commissions have. appellate jurisdiction over decisions of rayon and city . '

. 'é,lection'f'c;bmmissiohs_-'regarding complaints filed in presidential elections. .

(Art.54, 4) In addition, a memorandum published by the Central Election -
Commission indicates that oblast ‘and Bishkek city commissions have

' jurisdiction over appeals from territorial commissions of complaints filed -
in the conduct of elections to the Jocal keneshes. (See The Guarantees of

. TFreedom of Elections, Appendix B) ©
L | f:—__','zl .3_.;1.5:'(?},};_:1'1?5&1_! _Elé'c:’rioﬁ _C()ﬁiﬁﬁi.é’#igﬁ .' EE

B i'{e“spor'l'siblé"fdr the conduct of elections in the repﬁBiif; and the

profecti'on of the rights associated with voting (Art. '10), the Central

* Election Commission is the final appellate body within the commission

structure. The CEC enjoys original and appellate jurisdiction over the
actions, inactions and decisions of subordinate election commissions. (Art.

10, 1, 31) In respect to alleged violations of yoters’ rights by election
. officials (Art. 54, 2Yorin elections for the president (Art. 54, 4), the CEC
has appellate jurisdiction over decisions of the oblast and Bishkek city-

election commissions. In respect to alleged violations during elections for

_the Legislative Assembly or Peoples’ Representatives .-_‘As'sembly',of the

Jogorku Kenesh, the CEC hears appeals from the territgrial -election.

commissions. (Art. 54,3) Additionally, a memorandum of the commission. -

indicates that it has authority to hear appeals from oblast and Bishkek city
commissions concerning complaints filed during local kenesh elections.

-:-':, 1.3.b The Décisioﬁ;Mak;’ng Pé‘bcé_ss of Electoral Commissions -

. Regardless of its level of authority, every election commission is, -
. organized .the same.. To commence activity, 2/3 of the members of a

“commission must be in attendance. (Art. 18, 2) Significantly,. this."
“pecessity of a quorum apparently only exists at ‘the ‘start -of a meeting.

Decisions on the following subjects require a majority of the total number

. of commissioners, regardless of the number of commissioners present:

s financing;

* o candidate registration;
* e election resulls;
" o invalidity of an election;
o repeat voting; ‘
a repeated election;

. N\
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CIS convention on human rights _—
signed in Minsk, 26 May 1995, never ratified

Article29 » — )
According to the national Iegis.lation, every person in the country of his citizenship has the right and the
opportunity to

a} participate in governing and state affairs directly as well as by freely elected representatives;

b) to vote and be elected on the basis of universal suffrage by secrel ballot which ensures the free
will of the voters;

© c) be admitted to the public service on general conditions of equality.

§



CONSTITUTION OF THE
KYRGYZ REPUBLIC




1.4 OTHER RELEVANT LAw

1.4.a The Code of Civil Procedure

The Code of Civil Procedure describes only generally the rights of parties seeking
 redress of grievances in the courts. In regards 1o filing or appealing claims, the code
provides that any interested party has the right to apply to a court, and interference with
that nght is illegal (Art. 4), that a court must rule on a complaint within three days of
receiving it (Art. 236) and that a dissatisfied litigant must bring an appeal within 10 days
of the court’s unfavorable decision. (Art. 286) B :

-1.4.b The Law on Citizenship

The definition.of, requirements for obtaining and conditions for losing citizenship
in the Kyrgyz Republic are addressed in a separate law. The law defines two groups of
citizens: those who were citizens at the time of the acceptance of the declaration of
Kyrgyz sovereignty, who were not otherwise citizens of other states, and those who
acquired Kyrgyz citizenship after independence. (Art. 1.1; Art. 1.2)

The law describes two basic ways of acquiring citizenship in the republic: by birth
on the territory of the republic (Art. 12;-Art. 15) or by birth to (Art. 14) or adoption by
(Art. 16) at least one citizen parent, regardless of the place of birth. The law specifically
provides that marriage does not affect an individual’s citizenship. Marriage to a non-
citizen does not extinguish the citizenship of the Kyrgyz spouse, nor does marriage of a
non-citizen to a Kyrgyz citizen bestow citizenship. (Art. 7) Finally, although the law does
not explicitly detail the process of naturalization of non-citizens, it does acknowledge its
existence by proscribing the grant of citizenship to persons who have been convicted of
serious crimes, have carried out activities inimical to the state interests of the Kyrgyz
republic or have fomenling national or racial hatreds or advocated war. (Arl. 22)

In addition to categorizing citizenship and describing its method of acquisition,
the law indicates that citizenship, however acquired, can be lost. Among the reasons
- given for terminating citizenship include serving in a foreign military and living abroad
_ for three years without consular notice. (Art. 25)

Finally, while the law gives the president of the republic the power to award
citizenship (Art. 27), it makes the Supreme Court responsible for resolving dxsputes
related to the grant or denial of citizenship. (Art. 39)

1.5 CASE Law
At present, therc arc no opinions of the Supreme Court of the

Kyrgyz Republic (or any other hlgh -level court) elaborating on the issues
discussed in this chapter.
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’_I 6 DI.SCUSSION PROBI,L‘M/ H ¥ POTHL?I( /u,/ QUFWONS:

_ D150L15510n and hypotheheal ploble
presented in the summiaries. They. are also intended to “highlight ‘gaps . in.the law,
vagueness: and contradxctlons that require xesolutlon by amendments to the eiectlons oode

or by admmlsu allve regulatlons or judicial mterpretatmn

] 0. Tizc_a L*z;f;ect:'ed,_z()b.'serﬁek o

1.6.a.1 Fucts :

On eieonon day, Chmara, a domestlc obsewer “was asked 1o ]eave

a pollmg place by the precinct chair. Angered by her ejection, she filed a-
'complamt with the ‘territorial election commission having responsxblhty C

-.over that precinct. - ‘Chinara’s petmon alleged that the precinct
f eommlsmoners violated the cléctions code by refusing to. permrt her to -
observe voting. She named the’ individual members of the commission and . -

_ smgied out the precmct chair, whom she addltionally claimed had ejected L

" her without having an adequdte basis under the Jaw.- - i
The precinct chair, meanwhile, filed a eomplamt thh the loeal )

‘prosecutor s office who commenced proceedmgs agamst Chmara in the '
, locai layon court : REEETEET

1.6, a 2 Questzons Presented

1) D1d Chinara ﬁ}e her complamt thh the proper eleetomg commlssmn‘_ e
'_ and what would be the consequences if she did not? -~ i
2) ‘What effect, if any, 'did the commencement of proceedmgs in the o
rayon court have on the complamt ﬁied with the superior comnnssmn‘? U
3) If the territorial’ electlon commlsswn can decxde the case;’ by when:- B
. must it issuie adec1s1on‘? TR o - -

L L6b TheAbsentCommzsszoner T

1.6.b.1 'Fd_crs |

. A month before scheduled elect:ons, seven out’ of ten members of e
an electoral commission met. Of the absent membels two were away on
business’ and the third was recovering from an iliness. The chair of the
commission. did not notxfy the three absent commmissioners and d1d not -
prov1de those in attendance with an agenda in advance of the. meeting:”
This was unfortunate because several of the commissioners were unable to .
remam throughout the entire: meetmg and had to’ leave before 1ts o
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conclusion. Nevertheless, the commission resolved a {mmber of important
issues that day. Among the issues resolved were the registration of a
candidate and an appeal from a subordinate commission.

Upon returning from his business trip commissioner Alisher
learned of the actions of the commission in his absence and filed a written
‘objection with the chair. The commission chair duly forwarded the

_ objection to a superior electoral commission that ruled within the required
" time against the objecting commissioner. Dissatisfied with the result,
commissioner Alisher then filed an original action with the court.

1.6.b.2 -Quest—ions Presented

1) If the commission voted to deny a candidate’s rcglstratlon by 6to 1,
would its action be valid? Would the answer be different if the vote
‘was 5 to 27 .

2) If the commission voted to overrule the decision of a subordinate

- commission by a margin of 4 to 3, would that decision be valid?

3) Would the result be different if the commission ruled on the appeal
from the subordinate commission after three of its members had left
the meeting?

'4) If the commission chair forwarded the commissioner’s objections
unsigned, would it void the decision of the commission on which the

~ complaint was based, the complaint itself or both?

5) How long does the court have 1o decide these issues?
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© . 2.1 INTERNATIONAL STANDARDS. .

: 2 La .{Ipplicabzflil}') 'qffln{er‘nafioiiai Law’

2.0 Jurisdiction:

~ According to the Constitution of the Kyrgyz Republic, ratified
. interstate treaties and general principles-of international law ate binding.
(Art. 12:3; Art. 16:1)In the case of ratified treaties, they appear tohavea”
* force equal to the Constitution itself, being superior to ordinary legislation . -
" and requiring 1o enabling: legislation from the parliament to make them - -
effective; In the event therefore of a conflict between ordinary legislation
and a- ratified interstate treaty, the treaty. must prevail because, being. -

incorporated into the Constitution by reference, ratified treaties are equal

i1 effect to the Constitution itself, that is of the “highest judicial force.” . e

(ARt 12:1) ©

that directly concerns jurisdi‘ction.

- 2:1.b. General Prihciplés»'

There are; however, two international documents that address

judicial enforcement and protection of the right to, vote. The first of these -~ :

is the Draft General Principles on ere.ed‘om._andrNOQ—DiéCrirnination inthe . -
- Matter of Prolitical,'_Rightsﬂ._{(Sge'-;Appendix A) The document, which is nota -

»

© “convention and has not been ratified by the Kyrgyz, Republg@;; asseits the:

logjcal consequence of atight to vote guaranteed in law. A right is merely: - o0
abstract without the accompanying power to enforce it, and so the Draft - BT
Principles recognize a right to sue to enforce the right to vote. Specifically, F
“the Draft Principles provide that the decisions of electoral comnissions
" shall be reviewable by the ‘courts or’ other independent ‘and impartial . =
e T

o4

© . Mo

The status of “generally recognized principles - and ‘porms’ of

international law” appears to be only slightly less. Though qualified to

" concern only “basic' rights. and freedoms of the ‘person”_these general .

. principles are held  t0 be both “récognized” - and: f‘guaranieed.” .

* Presumptively therefore, ordinary legislation that conflicts with generally -

recognized pririciples of international law conceining the basic, personal

' rights and freedom must be harmonized with those general principles. Asa .

practical matter, this means. that a generally acceded to convention could .. '
be binding in the Kyrgyz Republic even if it had not been ratified. In-
respects to international models of jurisdiction, this is important since the
Kyrgyz Republic apparently is not a parly to any international agieement

~ An J.‘addiﬁoriai-';'stiét__é_rﬁentlf of prinéipiés puts théé'_.obiigaiibﬁsf ‘:'61_?'_" S
. impartial administration and methods of ;es’o‘,lﬂng__dis};u;esf; even more .- '

Lot




generally. The Framework for Future Efforts (for guaranteemg genuine
elections) exhorts “national institutions™ to ensure universal and equal
suffrage and impartial elections, in part, by providing means for the
resolution of electoral disputes. (I11.) (See Appendix A) Neither of these
statements of principle amounts to a treaty, of course, but the general
norms they express nevertheless are binding in the Kyrgyz Republic,
being stated explicitly in the republican constitution.

- 2.2 NdTionaL CONSTITUTION _ S .

The preamble to the Constitution of the Kyrgyz Repubhc asserts that the- newly
constituted government is devotéd “to the rights and freedoms of the person”: and
explains that it was constituted in order to establish the Kyrgyz Republic “as a free and

- democratic civil society.” Elections are considered a part of that society, and in the event

that the rights and freedoms of the person associated with voting and the electoral process

- are violated, the constitution anticipates several organs of government having the power

(and the responsibility) to correct those violations. When it comes to the junisdiction-of

- these organs, the cohstitution, as befits & constitution, is general, leaving the specific

powers of the ordinary officials, administrative bodies and ‘courts to be defined in greater
detail by specific legislation, Nevertheless, the Constitution of the Kyrgyz Republic

addresses itself to jurisdictional issues on several occasions.

224 General Jurisdiction. .

The most general of these is that of “the state and-all its agencies
and officials” to “provide full, unconditional and immediate defense” of
" the rights and freedoms of citizens. (Art. 38:1) When the nghts and
freedoms involved are those connected with the electoral process, it stands
to reason that every official and agent, from the highest to the lowest, has
the obligation and the duty to protect them. This interpretation is
" reinforced by the constitution’s assertion of its supremacy over ordinary
law (Art. 12:1) and its clear statement that laws are to be enacted in
pursuance of its goals and not in conflict with them. (Art. 12:2) Given
additional, strong language in the text about how ordinary iegislation
should not “rescind or diminish the rights and freedoms of the person”
(Art. 17:1) and that even in times of extremity, congempiated limitations
on these basic rights may not infringe of the fundamental “nature of
constitutional rights and freedoms™ (Art. 17:2), rights associated with
elections cannot be abridged except in the most extraordinary. of
circumstances, and must be protected at every level of the government.

_ 2.2.b Equal Treatment before the Law

Moreover, the constitution embraces a concept of legal equality,
providing that laws enacted in pursuance of its general ends “should be
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2.-2._c-:' The Electoral Conamissidﬁ .

' jdentically applied.” (Art. 22) The: obligation to treat all persons-equally

" under the law, as well as the obligation to protect basic personal rights and

fréedoms rests with all gov_c'rnﬁaent officials. Three bodies mentioned by-.

the constitution, however, have extra réé’pensi-bilitie's ‘when it comes to the’ '

| - protection of ¢lectoral rights. - -~ =" -

The constitution does not designate a single ;d'gfehéy or Gfficial for

‘the redress of violations of electoral rights. It does recognize a Central
. Commission - on Elections and Conduct "of Referenda, - but the

- responsibilities the. constitution places on' it coricern the: removal; of o
" deputies from parliament. (Art. 56:6,7) None of the comstitutional grounds . .- G
for removal of a deputy however include violations of fhe elector_al law.. . o

2.2.d The C ourts -

~ Despite its breVity'??_oh ‘electoral _comfhi_ssions;"- tﬁe"cOnsﬁ-tutiOn' .
‘supplies more detail on the nature and power of the ' ‘courts. The -

constitution itself has the “highest judicial force” in the republic (Art.

12:1), and “the principles of justice” established in its articles apply to “afl

- courts and judges of the Kyrgyz Republic” and are fo-be applied

niformly. (Art. 90) It declares the judiciary to be independent of the " .~

other branches of government (Art7:1) gives judges ~ “the rights of

_inviolability and jmmunity” and promises. them: “material - and “other .

7 guarant_eé-s of that independence.” (Art. 79:4) Moreover, the constitution
emphatically decrees that “judges are subordinate only to the constitution

and the law.” (Art. 79:4) These bold assertions of judicial duty aside, the
“constitution only frcals th'c':_'jm‘isdiclion of two courts thal might hear -

 election disputes.

SRR _. 2._2_52 j‘hé Cdnstilzttiqnaf C_our 4

- "The first of these courts is the Cfohstitﬁtidna!'-Céurt‘.'ﬁil_)éscribed'_‘as
the arbiter and interpreter of the constitution in the republic (Art. 82:1),

"the Constitutional ‘Court enjoYs”_o:_::i'gihaI jurisdiction, being a court of first -
instance for constitutional disputes (Art. 82:3 (2)) and- an -appellate court

for “interlocutory “appeals- from actions . commenced "1 “other “.courts

" involving questions of constitutional interpretation. (Art: 87:2) In either L
kind of case, its judgment is “final and.not subject to appeal.” (Art. 82:4), =

.and the constitution states expressly that a ‘decision of the Constitutional

Court repeals contrary legislation, though ‘it ‘does not’ say, whether  the: '

decision replaces it. (Art. 82:4)
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22T he Supreme Court
™ - L :
The text of the constitution is not as clear when it comes to the
7 jurisdiction of the Supreme Court. Designated as the “highest organ of
- judicial power in the sphere of civil, criminal and administrative law.”

" {Art. 83:1), it appears to be a final appellate court for all issues except.
. constitutional ones. Whether 1t has any original jurisdiction ,and whether it
[ - " . can hear interlocutory appeals is not mentioned. The breadth of its
: appellate jurisdiction, however indicates the variety of forums where an
. original action involving electoral rights can begin — the administrative,
- "~ civil or criminal courts. :

i : -~ 2.2.g Courts of First Instance.

I Unfortunately, the constitution does not define the jurisdiction of
L ‘ : these inferior courts, and refers to them only generally. For instance, it
B gives the president the power to appoint and remove judges of the city,
- _ rayon, oblast, Bishkek, arbitration and military courts (Art. 46:2 (6))
- without defining the jurisdiction of any of them. Similarly, it obliges the
courts not to “apply a normative act which contradicts the constitution”
N : (Art. 87:1) but gives decisions in conformity with the constitution binding
- : : effect over all “state bodies,” economic entities, “public associations, state
" officials and citizens” (Art. 86:1). What kind of cases can be heard by

o : which courts, however, is omittied, with one curious exception.
- T The constitution permits elders courts, and acknowledges their
' jurisdiction over “property, family disputes and any other matters allowed
, : by-law.” (Art. 85:2) The constitution does not exclude election disputes
" _‘ ' from these “other matters,” but it does indicate that the junsdiction of
‘ these courts results from a consent agreement signed by the parties and not
..... : the force of law. ‘The function of these courls s clearly the
- .. “reconciliation” of disputes rather than strict adjudication.: Nevertheless,
the constitution states that a decision of an elders’ court may be appealed
to a rayon or municipal court. (Art. 85:3) It does not, however, further

- describe the jurisdiction of a rayon or municipal court. Instead, the
. specific powers of the judiciary to hear election disputes are left to statute.
- : _
| 2.3 ELECTIONS CODE
The elections code gives electoral commissions and the courts the power to
resolve election disputes. To oversimplify somewhat, the code gives superior
i~ commissions jurisdiction over inferior ones, and it gives couris jurisdiction over
commissions and other public officials, legal entities, associations and individuals. Thus
. for alléged violations of the rights associated with voting, both courts and commissions
- have concurrent jurisdiction over the action, inaction and decisions of electoral
' - commissions, but the courts alone have jurisdiction over the acts of others.
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' This section summarizes the code’s provisions on who. can. resolve_election ©

:'di:spu'tes-’_a'nd' the related question of who can ‘bring them. In other ‘words, " issues of

"jui‘isdictionfand standing are;:tre?teﬁ to:gc;'tl]erj,' first r_generally"ér_x_d:;thgn_ by the specific:
* topics. that"constitute the subsequent chapters of this manual. The discussion below is .

concerned exclusively with who can bring. a particular aciion and who_can resolve it,:
leaving to subsequent chapters questions. of when a complaint must be filed, what must

be proved to make a case and the consequences of making it. -~

' 2.3.a Electoral Commissions .

v _2-._37..a.ff Jufiédz'ctioh 'G-en'efally C

. When it comes to the jurisdiction of clection commissions, the .
~electoral .code makes- a-subtle distinction between the power of 2 .
- commission generally and the power of a commission to hear complaints _
about alleged violations of the code: It should be borne in mind that the - .~
former Telates to any function of a commission while the latter relates to L
its decision making function. Each is treated in the following discussion, - '
but as this manual concerns dispute resolution, the latter is given priority.

The elections code decrees that election commissions shall be-

_*independent within the Jimits of their authority from interference by other .

“state and Jjocal governmental bodies. (Art. 9, 4) Provided they ‘_ol‘p,crate' '
within. that authority,. the decisions: of ‘el‘ectorai_commissioﬁs_-’sha'_ll,_be
binding on those governmental bodies and on voters. (Art. 9,°5) In the

© event, however, that a commission. exceeds its authority .or violates the. - -

- constitution, the elections-code or other legistation, it can be reversed byi’a .
“saperior electoral commissjon or a court: (Art. 9, 6} The,'speci_ﬁc:'a.ut-ht)rity :
* of eachilevel of commission is discussed below. R

7.‘ -2;3.a.];d Cen’iral Election Conjz.misSibﬁ.; o |

.- Among its general powers, the Central Election Coinmission has
- the - authority " to- issues instruction, resolutions and- regylations, " in
" clarification of this code. (Art. 10,1 3) It is also authorized to-hear
" reports from ministries and - other: agencies on issues ' pertaining to-the .
 7“'prc_f'ﬁar’zi_t'iéﬁ"a'nd"ccndué_:t"Qf»el'e'étions;_} (At 10, 1 16)) 'F_in"all.y_;;l:a}f(')_ﬁg_iiyi'th__._
. “inferior comissions, the CEC prepares and conducts elections itself (Art

59, Art: 771, etc.), having thesexclusive responsibility. 6f deciding on the

f signature sheets (Art.” 62, 9) and ballots (Att. 10, 1 13)), as wél
as registering candidates for president (Art. 63) (See also 8.3 b1 below)
 Ambong its decision aking powers, the. CEC has appellate.

:__|unsgi‘ij(-:t_ioﬁ%i‘:over;_:.cléi;)jé “lodged - against the actions: and,; decisions 0
sub_o.fdinat'echinissioh_g._ﬂ.Ar' = 10; SRR T,
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- 2.3.a.1.b Oblast / Bishkek City Commissions

Likewise responsible for the preparation and conduct of elections

for president (Art. 59) and both houses of parliameng (Art. 71), the oblast

- and Bishkek city electoral commissions have general functions and

decision making authority. Among their general functions, oblast and.

Bishkek commissions establish subordinate commissions (Art. 12,1 5)),

_direct their activity (Art. 12, 1 2}, 7)), organize elections (Art. 12, 1 2)),
and ensure the proper application of the law. (Art. 12, 1 1))

- Among their decision making functions, oblast and Bishkek city
-commissions hear reports from subordinate commissions, leaders of
companics, establishments, organizations and public associations (Art. 12,
1 10)), and consider issues of repeat elections within their territories. (Art.
12, 1 13) (See 9.3.d below) Unfortunately, the code gives oblast and
Bishkek commissions the authority to hear reports from private businésses
and public associations without explaining why they would want to.

~ Finally, oblast and Bishkek city commissions have jurisdiction
over actions and decisions of subordinate commissions. (Art. 12, 1 14))

2.3.a.1.cRayon/city Commissions

The code succinctly describes the jurisdiction of territorial
commissions, giving them the power to coordinate the activity of precinct
commissions, consider complaints agamst them and rule. (Art. 14 3))

" 2.3.a 1.d Precinct Commissions

Along with their responsibilities for conducting presidential (Art.
59) and parliamentary (Arf. 71) elections, precinct commissions are also
obligated by the code to draw up voters’ lists (Art. 15, 2)), acquaint voters
with the lists and review complaints of their inaccuracy (Art. 15, 3)) (See
also 4. 3.b below), and enforce rules on the posting of campaign materials
on . precinct territory. (Art, 15, 4)) (See 6.3.d.2.f below) Precinct
commissions also enjoy original jurisdiction over complaints against
violations of the electoral code and the authority to decide them. (Art. 15,

8))

2.3.a.1.e Decision Making Pro}:ess

As was dlscussed i the previous chapter in more detali (See 1.3.b), "
- the decision making process for all commissions is the same. A quorum of .
.2/3 of the members-of a commission' must be present before commission

~ business may commence (Art. 18, 2), and while most business requires

~only a majority vote of members present (Art. 18, 8), certain decisions .-
'requxre a majonty of the total number of commissioners. These are
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- _2.3:a._2_Sla'filding Generally

18, 9), and: commissioners

« exéeption: Commissioners

’

* decisions on financing, candidate. registration, election ‘results; .the -
~invalidity of an election, repeat voting, repeated elections and repeal ofra
previous - commission dfzcis_iorii.._.(Ai‘fti'?gl-S,'f;T)--In gither category of vote, the

" chair of ihe cominission casts the. deciding vote in the event of a tie (Art.

| oners who disagree with a commission decision can
lodge their dissent with a. superior commission. (Art. 18,1T) -~

~

" Unlike its treatment fo_lhé pz'utlics' wil'h.'sta_nding to file E_:o_njpiaiﬁts

‘in court (see 2.3.b.2. below), the elections code does not separately list
‘those: parties who may biing claims before . commissions; . with one -
eption: Co cmselves are authorized- to file complaints
' with either the courts or-superior commi