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DAMAGES

Russian Judges Program
Moscow, Russia

Honorable Bernice B. Donald
United States District Judge

Damages - that sum of money the law awards as compensation, recompense, or satisfaction
for an injury done or a wrong sustained as a consequence of:

1) breach of contraptual obligation; or

2) commission of a tortious act.
Damages are awarded for:

1) the breach of some duty; or

2) the violation of some right.
Types of Damages:

1) compensatory;

2) punitive or exemplary; and

3) nominal - small amount given in vindication of a breach of duty which does not
result in any actual or pecuniary loss.

To recover damages there must be a right of action for the wrong inflicted by the defendant
and damages resulting form the injury.

Whenever there is a breach of an agreement or the invasion of one’s right, the law infers
damages, and the injured person has a remedy irrespective of the amount or actuality of
damages.
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Torts

Nominal damages may be recovered where there is no evidence that damage has been
sustained.

Compensatory Damages (Actual Damages)

Damages in satisfaction for a loss or injury sustained. These damages include all damages
other than punitive or exemplary.

Compensatory damages are not restricted to the actual loss in time or money. They include
such things as bodily pain an suffering, permanent disfigurement, disabilities or loss of
health, injury to character and reputation and mental anguish.

Recovery of compensatory damages does not depend on proof of malice.

In torts, the goal of compensatory damages is to put the Plaintiff in the same financial
position he was in prior to that tort.

In contract, damages are designed to put the Plaintiff in the same financial condition as
before the breach.

Under certain circumstances, a plaintiff may have a duty to mitigate damages and where he
fails to do so, the amount of damages will be reduced.

Example:

In a personal injury action, a Plaintiff must recover for all injuries, past or prospective, which
arose or will arise from the Defendant’s tortious activity. A plaintiff may recover for future
- pain and suffering and for the reasonable value of medical services and impaired earning
capacity, to the extent that those vears are reasonably certain to result in the future from the

injury.

Example:

Under appropriate circumstances. damages which compensate for future losses under breach
of contract may be recovered.

L

.

E



Punitive Damages

Awarded because of wanton, reckless, malicious acts and are designed to punish and deter.

Measuring Damages
In an action for breach of contract where no malice is proven, damages are awarded for the
loss or injury which is the proximate result of Defendants wrong doing, both present and
future.
In contracts, the law protects three interests:

1) the restitution interest;

2) the reliance interest; and

3) the expectation interest.

Damages may exist in case of:

I) Repudiation - before the time of performance a party repudiates his promise to
perform;

2) Defective performance; and

3) Delay in Performance.

Example:
There is no fixed rule or exact standard by which damages can be measured. When a
Plaintiff suffers pain, fright or humiliation because of tort. dollars are awarded as
compensation, but not as the equivalent of what was sufficient.
Factors which are elements in calculating damages:

Impairment of Earning Ability

Time which was lost prior to trial due to the injury. There is no single method of provin g the
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value of Plaintiff’s lost time. Test: What would Plaintiff’s services have been worth during
the time he was incapacitated by the injury, the income, health, age, education, and

background of Plaintiff.

Plaintiff’s earnings are evidence of the value of Plaintiff’s lost time.

Decreased Earning Capacity

Recovery allowed for injury to the capacity to earn, including future earning capacity.

Value of Medical Services

Plaintiff may seek recovery for those necessary medical services reasonably related to the
fault of Defendant.

Pain and Suffering

Plaintiffis entitled to damages for pain and suffering resulting from physical impact or injury
to Plaintiff. Pain resulting from a necessary surgical procedure may be included.

Future Pain and Suffering

Recoverable provided that there is a basis in the evidence which supports such an award.

Other Factors Which May Constitute Elements and Damages

® Permanent injuries;

® Physical or mental disability:
m [oss of enjovment of life; and
m Shortening of Life Expectancy

Damages

m [iquidated - fixed amount (interest generally allowed)
®Unliquidated - not fixed according to any standard interest as damages, absent a
statutory provision. cannot be recovered as a matter of right. unless they are capable

of ascertainment.
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Statutory Damages

Generally multiple damages may only be authorized pursuant to a statute.

Jury Instructions Regarding Certain Tvpes of Damages

Damages Work Sheets

Comparative Fault

Contributory Negligence

6



STRICT LIABILITY

Under the law of this state, one who sells any productin a defective condition or an
unreasonably dangerous condition to the user or consumer or to his property is subject to
liability for physical harm thereby caused to the ultimate user or consumer if:

a. the seller is engaged in the business of selling such a product, and

b. It is expected to and does reach the user or consumer without substantial

change in the condition in which it was sold.



COMPARATIVE FAULT - THEORY AND EFFECT

In deciding this case you determine the fault, if any, of each of the parties. If you
find that more than one of the parties are at fault, you will then compare the fault of the

parties. To do this, you will need to know the definition of fault.

A party is at fault if you find by a preponderance of the evidence that the party was
negligent and that the negligence was a proximate cause of the injury or damage for which

a claim is made.
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Fault, as defined, has two parts: Negligence and proximate cause. Negligence is
the failure to use ordinary or reasonable care. It is either doing something that a
reasonably careful person would not do, or the failure to do something that a reasonably
careful person would do, under circumstances similar to those shown by the evidence. A
person may assume that every other person will use reasonable care uniess the

circumstances indicate the contrary to a reasonably careful person.



The second part of a fault is proximate cause. A proximate cause of any injury is
a case which, in natural and continuous sequence, produces the injury, and without which

the injury would not have occurred.
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If you find, by a preponderance of the evidence, that a party was negligent and that
the negligence was a proximate cause of the injury or damage for which a claim was made,
you have found that party to be at fault. You must then determine the percentage of fault
of each party whom you have determined at fault. You will also determine the total amount
of damages sustained by any party claiming damages. You will do so without reducing

those damages by any percentage of fault you may have charged to that party.



When you have made these decisions, as | have instructed you, it becomes my duty
under the law to reduce the amount of damages that you have awarded to any party by the

percentage of fault you have charged to that party.

A party will be entitled to damages if his fault is less than 50% of the total fault of ail
the parties. However, a party will not be entitled to damages if his fault is 50% or more of

the total fault of ali the parties.
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PROXIMATE CAUSE

The proximate cause of an injury is that act or omission which caused or failed to

prevent such injury. In order to be a proximate cause, a negligent act or omission must

have been a substantial contributing factor in bringing about the injury.
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COMPENSATORY DAMAGES

If, under the court’s instructions, you find that the plaintiff is entitled to a verdict
against the defendant, you must then award plaintiff damages in an amount that will
reasonably compensate him for each of the following elements of claimed loss or harm,
provided that you find it-was or will be suffered by him and proximately caused by the

defective product upon which you base your finding of liability. The amount of such award

shall include:



PAIN AND SUFFERING

- Reasonable compensation for any physical pain and suffering and disfigurement
suffered by the plaintiff and of which his injury was a proximate cause and for pain and

suffering reasonably certain {o be experienced in the future from the same cause.

No definite standard or method of calculation is prescribed by law by which to fix
reasonable compensation for pain and suffering. Nor is the opinion of any witness required
as to the amount of such reasonable compensation. In making an award for pain and
suffering you shall exercise your authority with calm and reasonable judgment and the

damages you fix shall be just and reasonable in the light of the evidence.

—

—



LOSS OF EARNING CAPACITY

The next element of damages that the plaintiff can recover is the value of the ability
to earn money that has been lost in the past and the present cash value of the ability to

garn money that is reasonably certain to be lost in the future.

In deciding what, if any, award should be made for loss of the ability to earn, you
should consider any evidence of the party’s earning capacity, including among other things,
the party’'s health, age, character, occupation, past earnings, intelligence, skill, talents,
experience and record of employment. The loss of the ability to earn money may include,

but is not limited to, actual loss of income.
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DAMAGES FOR PERMANENT INJURIES

The plaintiff claims damages for permanent injury. To warrant a recovery for a
permanent injury, the future effect of the injury must be shown with reasonable certainty.
It is not necessary that the evidence prove conclusively or absolutely that the injuries are
permanent. Although absolute certainty should not be required as to the future effect of

a permanent injury, a mere conjecture or possibility does not warrant awarding of damages

for permanent injuries.
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IMPAIRMENT OF ENJOYMENT OF LIFE

Loss of enjoyment of life represents a separate and distinct category of damages.
Plainiiff is entitled to recover reasonable compensation for loss of enjoyment of life
suffered by the plaintiff and proximately caused by the defendants’ conduct and for similar

suffering reasonably certain to be experienced in the future form the same cause.

No definite standards or method of calculation is prescribed by law by which to fix
reasonable compensation for loss of enjoyment of life. Nor is the opinion of any witness
required as to the amount of such reasonable compensation. In making an award for loss
of enjoyment of life, you shall exercise your authority with calm and reasonable judgment

and the damages you fix shall be just and reasonable in light of the evidence.

27



EXPENSES

The reasonable value of medical care, services, and supplies reasonably required
and actually given in the treatment of the plaintiff as shown by the evidence and the

present reasonable value of similar services reasonably certain to be required in the future.

-
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Recovery shall be allowed for the negligent infliction of mental anguish proximately
caused as a result of a Defendant’s negligence, a Plaintiff has been exposed o an
indefinite amount of a harmful substance. In such cases, the finder of fact may conclude
that the Plaintiff has sustained sufficient physical injury to support an award for mental
anguish even if subsequent medical diagnosis fails to reveal any other physical injury. The
period of mental anguish shall be confined to the time between discovery of the exposure

and the subsequent medical diagnosis or other information which puts to rest the fear of

injury.

Upon such a finding, the finder of fact shall award an amount to the Plaintiff which
would fairly compensate the Plaintiff for mental suffering as a result of reasonable
apprehension of harmful effects to his own health, due to the exposure to the harmful

substance.

7



Under the law of Tennessee, you may not award to Plaintiff any damages relating
to an increased risk of cancer or cancer itself due to the fact that Plaintiff does not have
cancer at this time. Under the law of Tennessee, Plaintiff has a cause of action in the
future in the event that he does contract cancer at that time. However, Plaintiff may not

recover any damages for increased risk of cancer at this time.



NEGLIGENCE - MANUFACTURER

The manufacturer of a product that is reasonably certain to be dangerous if
negligently made, has a duty to exercise reasonable care in the design, manufacture,
testing, and inspecting, of the product so that the product may be safely used in a manner

and for a purpose for which it was made. A failure to fulfill that duty is negligence.

One who puts out as his own product, a product manufactured by another has the

same duty of care as that of a manufacturer.



Before the law permits imposition of liability upon a defendant for an act of

negligence, plaintiff must show by the greater weight or preponderance of the evidence

that the negligence of that defendant was a proximate cause of the injury sustained.

22
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COMPARATIVE FAULT - EXPLANATION OF VERDICT

Your ﬁré.t obligation is to determine the fault, if any, of the parties. Next, you must
assign a percentage of fault, if any, to each party. This percentage figure for each party
may range from zero (0) percent to one hundred (100) percent. When the percentages of
fault of all parties being compared are added together, the total must equal 100%. The

total percentage cannot be more than 100%.

The parties to whom you may assign fault are:
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Your next obligation is to determine the full amount of damages, if any, sustained

by the following parties:

In arriving at the full damage figure for a party, you should not consider in any way
the question of fault. Do not reduce the damages by any percentage of fault. The court
will compute the amount of the verdict for each party by reducing the amount you find as
that party’s total damages by any percentage of fault you assess to that party. As | stated

before, a party will not be entitled to recover damages if his or her fault is 50% or more.
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PRINCIPLES OF A BANKRUPTCY COURT
AND REORGANIZATION SYSTEM

1. Apply the law in a generally uniform, consistent and reasonably predictable
manner.

2.  Fairly interpret and strictly apply the law in administration of cases and dispute
resolution; do not ignore, defy, or eviscerate clear legal imperatives, or principles,
rights and obligations. A judge is not a legislator.

3. The Court is not a proponent, friend, ally, or advocate of any paricular philosophy,
party, or position espoused by parties before the Court. It must act independently
and objectively — and appear to others to act independently and objectively — in
all matters.

4. Except for statutory exceptions such as priority creditors and secured creditors, ali
creditors in a particular class, such as unsecured creditors, are 1o be treated in a
fair, generally uniform, manner. The government and its agencies and personnel
are to be given no favor or special status except that explicitly provided by law.

5. The Court must be open and accessible at times necessary and convenient to
those it serves; not the judges or staff. The Court cannot, however, give advice,
favor a party, provide advantage, or serve the particular interests of anyone to the
disadvantage of others.

Rev. 4/95mw
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GOALS OF BANKRUPTCY SYSTEM

Establish a stable, reliable, generally uniform, system of commercial relationships,
rights and obligations, in an insolvency or bankruptcy situation.

Provide a fresh start for honest debtors. Allow a safety net for, and rehabilitation
after, business failure or economic decline.

Crete a business environment conducive to investing and entrepreneurship.
Failure should not result in financial ruin forever.

Create a framework for honest and motivated debtors to reorganize their financial
affairs in a fair and balanced manner, without business shutdown or liquidation of
assets.

Devise a commercial and legal framework to encourage honest and responsible
business enterprise, and negotiated settlement of disputes, in financially difficuit
situations; limit a legal framework that hastens failure of commercial enterprises
and fosters disputes or litigation.

Where feasible and economically sensible, save a promising but financially
troubled going concern and its jobs; save a tax entity; save health, benefit and
retirement programs, as well as a productive member of the community.

[nstitute an independent, objective, trustee, or management arrangement, to fairly
represent the interests of creditors while administering, usually liquidating, a
bankruptcy estate.

Where liquidation is the best alternative, provide an orderly system for timely
liquidation and fair distribution of assets from a debtor.

26



KEY PRINCIPLES AND CONCEPTS IN BANKRUPTCY

Fresh Siart

Whether by way of a liquidation {competition) or financial reorganization, an
honest debtor is entitled o a fresh start. Dishonest debtors, or those who have
engaged in uniawful conduct, by statute, are prohibited from bankruptcy
procedure.

Discharge of Debt

The key tool to achieve a fresh start is to cancel an honest debtor’s obligations
except for those debts that are, by statute, not canceled.

Automatic Stay

Upon commencement of a bankruptcy case, creditors are automatically prohibited
from collecting on their claim against the debtor, from suing or foreclosing on
property, without permission of the court. This allows for an orderly, careful, and
more balanced case administration and distribution to creditors.

Priority Creditor Claims

Certain creditors are given priority rights by statute. For example, costs of the
bankruptcy procedure, certain taxes, some wages of employees, may be priority
claims.

Secured Creditors

Creditors who hold a right, or interest, in some of the debtor's property as
collateral (pledged property) must have their rights protected and enforced by the
court. Secured creditors are a special, priority, creditor.

Trustee or "Director of the Competition"

Use of an independent, unbiased, skilled professional to (a2) assemble and
liquidate the assets of a debtor and (b) investigate the property and transactions
of the debtor, is necessary and important to the bankruptcy process.

Rev. 4/95mw
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10.

Exempt Property

Certain basic, necessary property of a debtor is protected from creditors. This -
includes most clothing, household goods, tools of the trade. books, food, and
medications. It may also include a residence and motor vehicle.

Improper Transfers of Assets

Transfers of property prior to bankruptcy, by sale, gift, or otherwise, must be
carefully evaluated to determine if creditors have been defrauded, or wrongly
denied assets. If they have, corrective action may be authorized by statute.

Claims Process

An otderly and reliable system of creditors filing claims and approving valid claims
by the court is essential to fair treatment of creditors.

Full Disclosure

A necessary element for an effective, enforceable bankruptcy system is the
requirement of full, timely and honest disclosure of a debtor's assets, income and
expenses, and recent financial history.

Y



BANKRUPTCY JUDGES GUIDE AND PRINCIPLES

1.  Acttimely, and whenever possible, with precision and clarity.

2.  Never make a final decision until both sides to a dispute have a full and fair
opportunity to present their respective positions.

3.  Brief written decisions with explanation, or opinions, are preferred, if time permits.
4. Consistency and respect for precedent are important.

S.  Always treat litigants, parties, witnesses, and guests with respect. Do not allow
conduct of others that is demeaning, derisive, smug, belligerent, or discourteous
to anyone in the courtroom.

6.  Insure that the weakest, the least educated or sophisticated, and the financially
disadvantaged, are given the same opportunity, hearing, and fair consideration as
is his or her adversary.

7. Set court standards. Require high standards of competence, professionalism, and
courtesy of all professionals who appear in court.

8.  Iftime permits, be prepared prior to hearings; remain alert; always stay in charge.
9.  Always encourage and provide a hospitable environment for negotiated

settlements to disputes; do not unfairly, or oppressively, force "settlements” for
convenience of the court, where genuine issues need impartial resolution, or

where important legal questions need court aitention and decision.

Rev. 4/95mw
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BANKRUPTCY SEMINAR
CURTIS B. MASTERS AND EDWIN W. PAXON il
29 JUNE 1993

U.S. BANKRUPTCY LAW

Primary Source of U.S. Bankruptcy Law: the Federal Bankruptcy Code

Special Organs to Administer the Bankruptcy Law

a. Federal bankruptcy courts
b. U.S. Trustee’s office

Primary purpose of the bankruptcy law: allow efficient restructuring of the financial
affairs of debtors. Resuit of the law: a more efficient economy

Both individuals and business can be subjects of bankruptcy cases; no need to
prove insolvency to begin a case.

The most important forms of bankruptcies:
liquidations (Chapter 7 of the Bankruptcy Code) and
reorganizations (Chapter 11 of the Bankruptcy Code)

Special bankruptey law features of liquidations and reorganizations
Avoidance of preferential, fraudulent, and other transfers to creditors
Property that cannot be touched in bankruptcy

Creditors with priority claims

Rejection of contracts and leases of the debtor

Automatic stay on debt collection efforts

Debtor’s use of property during the bankruptcy

Valuation of debtor's property in a bankruptcy
pecial bankruptcy law features of reorganizations

-~ o a0 op

Usually, no outside management during a reorganization

Supervisory role of the creditors’ committee

Increased accounting requirements

Necessity of filing a plan of reorganization

Disclosure requirements to allow creditors to make an informed decision on
the plan of reorganization '

f. Creditor voting procedure to accept the plan of reorganization

®Po0Oop pa

g.  Further requirements to confirm a plan of reorganization
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BANKRUPTCY FILINGS IN THE UNITED STATES

(Source: "Bankruptcy Overview: Issues, law and Policy,”
American Bankruptcy Institute)

BANKRUPTCY CASE FILINGS 1980 - 1992

CALENDAR| TOTAL [CHAPTER|CHAPTER|CHAPTER{CHAPTER| OTHER

YEAR FILINGS 7 11 12 13 CASES
1980 331,098 | 243,136 6,348 N/A 75,584 30
1981 363,847 | 260,664 10,041 N/A 93,139 3
1982 380,212 | 257,644 18,821 N/A 103,738 g
1983 348,872 | 234,594 20,252 N/A 94,021 5
1984 348,488 | 234,997 20,252 N/A 93,221 18
1985 412,431 280,986 23,374 N/A 108,059 12
1986 530,008 | 374,452 24,740 601 130,200 15
1987 574,849 | 406,761 19,901 6.078 142,065 44
1988 613,606 | 437,882 17,690 2,034 155,369 31
19889 679,080 | 476,993 18,281 1,440 183,228 38
1990 782,960 | 543,334 20.783 1,346 217,468 29
1991 943,987 | 656,460 23,989 1,495 262,006 37
1992 971,517 | 681,663 22,634 1,608 265,577 35

BUSINESS AND CONSUMER CASE FILINGS

For statistical purposes a business case is defined as a corporation, a partnership, an
individual currently engaged in business, a Chapter 12 case, or an individual formerly
engaged in business who owes more for business debts than for consumer debts.

Total business case filings peaked during 1987, and have declined by about 14% since
that time. Total consumer case filings continue 1o rise, and have more than tripled since

1984. The proportion of business case filings of total filings has declined for eight
consecutive years. Over 92% of bankruptey filings during 1992 were classified as

consumer cases. The following chart shows total business and consumer filings since

1980.
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CALENDAR TOTAL BUSINESS % OF | CONSUMER
YEAR FILINGS CASES TOTAL CASES
1980 331,098 43,629 13.2 287,463
1981 363,847 48,014 132 315,832
1982 380,212 69,207 18.2 311,004
1983 348,872 59,013 16.9 289,859
1984 348,488 63,954 18.4 284,534
1985 412,431 71,242 17.3 341,189
1986 530,008 781,019 15.3 448,989
1987 574,849 81,999 14.3 492,850
1988 613,606 63,775 10.4 549,831
1989 679,980 63,227 9.3 616,753
1990 782,960 64.853 8.3 718,107
1991 943,987 71,549 7.6 872,438
1992 971,517 70,643 7.3 900,874
FILINGS PER JUDGE

The number of authorized bankruptcy judgeships increased from 232 to 284 in late
1986, to 291 in late 1988, and to 326 in August 1992. (Funding has not yet been
provided for the 35 new judgeships created in 1992.) Despite these increases in
judgeships, the average per judge caseload is much higher now than it was during the
early 1980's. Total case filings increased by 193% between 1980 and 1992, but the
number of bankruptcy judges increased by only 41% during the same time. The per
judge annual case load increased from 1,427 in 1980 to 2,980 in 1992 (based on 232

judges in 1980, and 326 judges in 1992).



PRINCIPAL DIFFERENCES BETWEEN U.S. AND RUSSIAN

BANKRUPTCY LAWS

Court System

A

USA

U.S. Bankruptcy Court: a special federal court system which hears only
bankruptcy matters. Thee are 90 judicial districts of this court and 361
bankruptcy judge positions.

Russia

Arbitration court: This court hears all bankruptcy matters, as well as other
commercial cases.

Bankruptcy Commission

A

USA
1.  General

There is no government agency which handles bankrupicy matters.
(The Office of the U.S. Trustee handles purely administrative matters
concerning actual bankruptcy cases which have been filed).

2. Policy

Bankruptcy is considered part of the normal functioning of a market
economy. Government action to avoid bankruptcies or to aid insoivent
enterprises is considered beyond the role of the government.

Russia

Supreme Soviet Decree 3930-1 (19/11/92): Calis for a statute creating a
federal service (agency) for the affairs of insolvency (bankruptcy).
Competing drafts have been submitted by the GKIi ("Resolution about
Agency on Bankruptcy of Enterprises”) and the Ministry of Economy ("on A
Central Interdepartmental Commission for the Support (Restoration) of
Enterprises”).

Personai Bankruptcies

A

USA

Individuals can be subject to bankruptcy proceedings. in 1992, there were
900,874 personal bankruptcies in the U.S., which accounted for 92% of ali
bankruptcy filings.

Russia

Individuals may not declare personal bankrupicy {except in their capacity as
an entrepreneur).



IV. Parties Who May Initiate Proceedihgs
A. USA

Only the debtor and creditor may initiate proceedings; the government may
not initiate proceedings.

B. Russia

The debtor {on the basis of a decision of the owner), the creditors, and,
under certain circumstances, the procurator may initiate proceedings.

V. Standards for Filing
A.  USA
1. Insolvency

No balance sheet test. Voluntary filing standard: Filing must be made
in good faith. Involuntary filing standard: Either (1) "debtor is generally
not paying debts as they become due," or (2) a custodian has been
appointed to take charge of substantially all of the debtor's property.

2. Minimum Amount

Voluntary filings: No minimum amount.
Involuntary filings: Creditors must have claims of at least $5,000.

B. Russia
1. Insolvency

Definition of "insolvency (bankruptcy)":

"The inability to satisfy the demands of creditors for the payment for
goods (work, services), including an inability to meet mandatory
payments to the budget and nonbudget funds because the obligations
of the debtor exceed his property or because of the unsatisfactory
structure of the debtor’s balance.” "Outer sign” of insolvency is "the
halting of its current payments if the enterprise does not provide for or
is known to be incapable of providing for meeting the demands of the
creditors within three months of the day they are intended to be met."
(Article 1)

— Applications by creditors: Debtor must not have paid for at least
three months.

—  Applications by debtor: Application must state the reasons why
debtor cannot fulfill its obiigations (no three-month requirement).

—  Applications by procurator: Application may be filed if there is a
deliberate or fictive bankruptcy or "in other cases specified by the
legislative acts of the Russian Federation.” (See Article 3 of RF
Arbitration Code.)
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VI. Debtor-in Possession

A

USA

A debtor enterprise becomes a "debtor-in-possession” upon the filing of a
voluntary bankruptcy petition. thee ordinarily is no trustee and the debtor’s
management is nof replaced there.

Russia

An arbitration administrator is appointed in cases of outside administration
(Article 12(4)), and a competition manager is appointed in compulsory
liquidations (Articles 19 and 51(2)). The arbitration administrator may, but is
not required, to relieve the manager in a reorganization {Article 6). But, in
liquidation cases, the manager of the enterprise is always discharged
(Articles 24 and 51(2)).

VIL. Trustees

A

USA

A debtor enterprise becomes a "debtor-in-possession” upon the filing of a
voluntary bankruptcy position. There ordinarily is no trustee and the debtor's
management is nof replaced.

Russia

An arbitration manager or competition manager must be an economist or
jurist or have experience in economic work. (Article 12(4) and 21(1)).
Supreme Soviet Decree 3930-1 requires the RF government {o organize a
system for training arbitration and competition managers.

VIil. Protection from Creditors

A.

B.

USA
1. Automatic Stay

The automatic stay is invoked upon filing of the bankruptcy petition.
2.  Executory Contracts

Executory contracts and unexpired leases may be rejected, with court
approval.

Russia
1. Automatic Stay

In a reorganization, a moratorium on satisfaction of creditor claims is
imposed when the outside administration is commenced. {Article
12(3)). In a compulsory liquidation, claims may be submitted only in the
context of the competitive proceedings. (Article 18)



2. Executory Contracts

There are no provisions allowing an arbitration or competition manager
to reject executory contracts or unexpired leases.

[X. Voiding of Impropet Actions

A.

B.

USA
1.  Preference Period

There are no provisions allowing an arbitration or competition manager
to reject executory contracts or unexpired leases.

2.  Fraudulent Conveyance Pericd
The conveyance must have been made within 1 year of the filing.

Russia:
1. Early Satisfaction of Creditor Claims

Certain creditor claims may be invalidated if they occurred within six
months before initiation of the insolvency proceedings if the debtor was
then insolvent. There is no time limit if the creditor knew of the debtor's
intention to harm other creditors (Article 28). This applies only in
compuisory liquidations.

2. Improper Actions

Section VI (Articles 44-48) makes it iltegal for the debtor, the owner,
and the creditors to take certain improper actions, including
concealment of the debtor’s property.

X. Adequate Protection

A.

USA

Certain procedures are available to make sure that the interest of a secured
creditor or landlord will not be diminished during the bankruptcy
proceedings.

Russia
This concept is not provided for in the Russian faw.

Xi. Cessation of Interest

A.

USA

interest does not stop accruing on the debtor’s obligations during the
bankruptcy proceedings.

Russia

Once compulsory liquidation proceedings are commenced, calculation of

penalties and interest on the debtor’s indebtedness is terminated (Article 18)
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XH. Priority of Distribution Upon Liquidation

A.

USA

Except for secured creditors and tax obligations, there typically are few
priority claimants before unsecured creditors.

Russia

The list of creditors whose claims are paid before those of unsecured
creditors in a liquidation is lengthy and ambiguous. (Articles 30.) For
example, “citizens to whom the debtor is responsible for causing harm to
their life and health.”

Xlll. Amicable Settlement

A.

USA
No provisions for an amicable settlement.
Russia

Section V ( Articles 39-43) provides a detailed procedure to be foliowed in
the case of an amicable settiement.

XIV. Arrangement

A

USA

No provisions for an arrangement. Such provisions are considered contrary
to the concept of a market economy.

Russia

Article 13 provides for arrangements proceedings, whereby the debtor may
be bailed out of its financial situation. This Article has been widely criticized
by Western bankruptcy experts and is viewed as being likely to hinder,
rather than aid, market reforms in Russia.

XV. State Subsidies

A.

USA

With extremely rare exceptions, U.S. enterprises do not receive government
subsidies or funding.

Russia

Article 14 deals with the reorganization of enterprises which have received
certain government subsidies. It permits the appropriate government entity
to conduct an arrangement or to make additional subsidies. There is no
requirement that the enterprise must be restructured to be successiul.

S
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U.S. BANKRUPTCY LAW

Principal Source of Bankfuptcy Law: The Bankruptcy Code

Bankruptcies in the United States are controlled by Title 11 of the U.S. Code, also
known as the Federai Bankruptcy Code (hereinafter "the Code"). The Code replaced
previous bankruptcy law in 1979 and was amended significantly in 1984. The Code is
divided into eight Chapters, which define the procedure and substance of bankruptcy
law {show thickness of Code here and pass it around). The Code is supplemented by
case law, state statutes, and rules enacted by local federal bankruptcy courts.

Special Organs to Administer Bankruptcy Cases

Bankruptcy cases are typically heard in special federal bankruptcy courts, which are
divisions of local federal courts. This is unusual in American law, because most types of
cases, even complicated ones such as antitrust matters, are heard in state or federal
courts of general jurisdiction. Ordinarily, federal courts of general jurisdiction will hear
bankruptcy cases only on appeal, or will resolve issues arising in the bankruptcy case
but not central to the bankruptcy itself.

Bankruptcy courts resolve disputes in bankruptcy proceedings, for example between
creditors and debtors., The courts do not administer bankruptcy estates. Instead, a
special office called the United States Trustee selects and maintains a panel of trustees
from the ranks of attorneys, accountants, and other professionals in the business field
who are willing to serve as trustees and are experienced in business. Trustees coliect,
manage, and distribute a debtor's property. The trustee is typically appointed by the
U.S. Trustee, but may also be elected by creditors. Trustees are paid according to a
fixed schedule from the property of the estate, and based on the amount of assets in or
passing through the estate.

Purpose of Bankruptcy Law

The primary purpose of bankruptcy law is to aliow individuals and businesses to
restructure their financial affairs and receive a "fresh start.” Creditors are prevented
from collecting from the debtor during a bankruptcy, while the debtor is given time to
restructure his affairs. After the bankrupicy, the debtor is relieved from old debt.

It is true that a bankruptcy will affect negatively a debtor's credit rating, and that
bankruptcies are often long and expensive. However, these concerns are outweighed
by the ways in which bankruptcies in the United States help promote an efficient
economy: they allow debtors to be relieved of financial burdens and free resources for
productive use in the economy.
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Who May File a Bankruptcy Petition

Any person (individual, husband and wife, corporation, partnership, limited partnership,
joint venture, etc.) residing in, having a business in or owning property in the United
States may be a debtor under the Code, /.e., any person mentioned above may file for
bankruptcy or have a bankruptcy suit filed against him or it.

A debtor need not be insolvent {o file for bankruptcy (voluntary bankruptcy). However,
the debtor may only file for bankruptcy in good faith, or else the court will dismiss the
case. Generally, a filing is not in good faith if the debtor has enough income to repay
substantially the creditors.

For a creditor to file an involuntary bankruptcy petition against a debtor, the creditor
does not need to prove the debtor's insolvency, that is that the debtor's debts are
greater than assets. Rather, the creditor need only have a claim of at least $5,000 and
show that the debtor is "generally not paying debts as they become due," or that a
custodian has been appointed to take charge of substantially all the debtor’s property.
However, a court may not use a claim that is subject to a "bona fide dispute” to declare
a debtor an involuntary bankrupt. Moreover, if the petitioner fails to have the debtor
declared an involuntary debtor, then the court can impose costs and fines on the
petitioner. Note that involuntary bankruptcy petitions may be filed only under Chapters
7 and 11 of the Code, and may not be filed against farmers or charities.

Liquidations and Reorganizations: The Most Important Forms of Bankrupicy

Liquidations and reorganizations are the most important forms of bankruptcy, and are
governed by Chapters 7 and 11, respectively.

Chapter 7 governs liquidations. In & liquidation, the assets of the debtor that are not
exempt from the bankruptcy are sold and distributed to creditors by a trustee. Chapter
13 allows certain individuals with regular income to liquidate their assets without the
appointment of a trustee to replace them.

Chapter 11 governs reorganizations. Chapter 11 provides a procedure for a debtor {o
reorganize its financial affairs more profitably. Usually, the debtor is himself allowed to
reorganize, although in a few cases a trustee may be appointed for this purpose.

Special Bankruptcy Law Features of Liquidations and Reorganizations

A trustee or debtor-in-possession may void preferential, frauduient, and other voidable
transfers. A preferential transfer is the transfer of a debtor's property to a creditor which
allows the creditor to receive a greater percentage of its claim than it would have
received in the distribution of assets of the bankruptcy estate in liquidation. The trustee
or debtor-in-possession also has powers to eliminate various unregistered claims and
transfers.

[¥1}
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individual debtors only are allowed to claim a portion of their property as property
exempt from assets subject to distribution under bankruptcy proceedings. Exempt
property is usually a ceiling cash value of various items, and is defined under federal
and state laws. Generally, exempt property is subject only to tax and domestic claims.

Certain claims are accorded priority in payment. These must be paid first under
Chapter 7 and in full under Chapter 11. Priority claims are primarily the fees of trustees,
accountants, and lawyers in the bankruptcy, taxes and employee wages.

Certain contracts and leases may be assumed or rejected by the trustee or
debtor-in-possession after the beginning of the bankruptcy. These are usually so-called
executory contracts, that is contracts that are not fully performed at least on the
debtor's side. Such contracts may also usually be assigned with court permission, even
when the contract itself says that it may not be assigned.

The beginning of a bankruptcy proceeding creates an automatic stay on virtually all
efforts by creditors to collect debts. The stay means that creditors are barred from even
asking for repayment. However, some acts are not stayed, for example the collection of
alimony child maintenance from non-estate property and the issuance of tax deficiency
notices. A creditor may obtain relief from the stay if he shows that his secured interest
is backed by insufficient collateral, or if the debtor has no equity in the property and
such property is not necessary for an effective reprganization.

Debtors-in-possession and trustees may use, sell or lease property of the estate that
does not secure debt without permission of or notice to the court. Property that does
secure debt may be used with creditor consent and court approval.

Valuation of property under the Code is important because a creditor is secured only up
to the value of the collateral, and is an unsecured creditor for the balance of the claim.
The property is valued "in light of the purpose of the valuation and of the proposed
disposition or use of such property.” Thus the valuation of the property at the time of
determining whether a creditor is adequately protected may be very different from the
valuation at the time at which a plan of reorganization is being confirmed.

Special Bankruptcy Law Features of Reorganizations

In addition 1o the considerations above, which are applicable both to Chapter 7 and 11
proceedings, there are special features of the Code particular to Chapter 11. As a rule,
the debtor remains in possession of his business in a reorganization. However, a
trustee may be appointed by the court for any good cause to manage the enterprise on
the application of any party to the bankruptcy. A trustee will typically be appointed in
case of fraud, dishonesty, incompetence, or gross mismanagement of the affairs of a
debtor by current management either before or after the beginning of a case. Evenifa
trustee is not appointed, the court may still appoint an examiner if requested to do so by
an interested party. An examiner is retained to investigate the debtor's current cr past
management. An examiner will be appointed if the appointment is "in the best interests
of the creditors” or if the debtor's unsecured debts exceed $5,000,000.
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Typically, a creditors’ committee is established to work with to monitor a debtor. The
committee consists of representatives of creditors with unsecured claims and is a
committee approved by the court. The committee investigates the debtor's business,
the desirability of continuing the business, and is authorized to participate in the
formulation of a plan, consult with a debtor concerning the plan, the administration of
the case, request the appointment of a trustee or examiner and perform "such other
services as are in the interests of those represented.”

A debtor-in-possession is required to establish and maintain sound and reliable
accounting procedures, and to supply regular reports on the continuing business. (show
reporting requirements sample pages here}.

A plan of reorganization must be filed and approved by the court in every
reorganization. Unless a trustee is appointed, a Chapter 11 debtor has an exclusive
right to file a plan of reorganization for 120 days after the filing of a petition in
bankruptcy. after the 120 days, any interested party may file a plan of reorganization.
Unless a trustee is appointed, a Chapter 11 debtor has an exclusive right to file a plan
of reorganization for 120 days after the filing of a petition in bankruptcy. After the 120
any interested party may file a plan of reorganization. The plan must provide for certain
matters, including the following: 1) creditors shall be divided into classes and the plan
shall designate how they are to be satisfied; 2) classes of creditors whose claims are
"impaired" must be identified (creditors whose legal, equitable, and contractual rights or
claims are altered under the plan); 3) all creditors in a given class must be treated in
the same manner unless a creditor agrees otherwise; 4) adequate means for execution
of the plan must be set forth that include a variety of methods for dealing with assets
and debt of the debtor; 5) contain only provisions that are consistent with the best
interests of the creditors, equity of security holders, and public policy. In addition, the
plan may contain additional provisions such as the following: 1) the plan may impair or
leave unimpaired any class of claims of creditors; 2) the plan may provide for the
liquidation of the business.

The Code prohibits solicitation of creditor acceptances of a proposed plan without first
making an adequate disclosure to creditors to facilitate their decision. The decision
must comply with the following vague disclosure statement: "information of a kind, and
in sufficient detail, as far as is reasonably practicable in light of the nature and history of
the debtor and the condition of the debtor's books and records that would enable a
hypothetica! reasonable investor typical of holders of claims or interests of the relevant
class to make an informed judgment about the plan . . . " the courts have interpreted
this requirement, however, so that extensive and detailed disclosure statements are
required. Moreover, different disclosure statements may be submitted to different
classes of creditors, depending on their status.

A plan must be confirmed by the court. According to the Code, the creditors must vote,
and there must be a confirmation hearing before the count. A class of creditors accepts
the proposed plan when a majority in number and two-thirds in amount of the creditors
actually voting approve the plan. a class of stockholders approves the plan when
two-thirds in amount of interests of those voting accept the plan. Consent of a class of
"unimpaired” creditors is not necessary in confirmation of the plan. Consent of a class
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of "impaired" creditors is necessary, subject to the qualifications below. Note that
classes of priority creditors are not deemed classes of creditors, nor are they entitled to
vote.

A majority of creditors may vote to accept a plan and may compel dissenting creditors
or classes of creditors to accept the proposed plan, but dissenting creditors are
protected under the "best interast test” or the "fair and equitable rule.” Under the "best
interest test," dissenting creditors must receive under the plan an amount equal to that
which they would have otherwise received had the debtor been liquidated under
Chapter 7. Under the "fair and equitable rule,” a dissenting impaired class must receive
under the plan the vaiue of its claims in full. If it is paid less than in full, then no junior
class receives anything under the plan. a court may confirm a plan over the objection of
a dissenting class of impaired secured claims if the class receives property under the
plan of a value equal to the amount of their secured claims.

In addition, a plan must comply with the following requirements to be confirmed: 1} the
plan must comply with all applicable provisions of the Code and must be proposed in
good faith; 2) there must be full disclosure of all payments to be made by or for the
debtor and the identity and affiliations of individuals proposed to serve, or otherwise be
part of the debtor during and after performance under the plan; 3) at [east cne class of
claims must accept the pian; 4) the plan must be feasible, not likely to be followed by
liquidation, and there should be no need for further financial reorganization.
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STATUTES

TAX FRAUD

The statutes used to prosecute tax fraud violations are set forth in Title 26 of the United
States Code. Also, certain statutes in Title 18 of the code are used in tax fraud cases.

Among the more frequently used statutes are the following:

6.1

6.2

26 U.S.C., Section 7201 - Attempt 1o evade or defeat tax

“Any person who willfully attempts in any manner to evade or defeat any tax
imposed by this title or the payment thereof shall, in addition to other penalties
provided by law, be guilty of a felony...”

6.1.1

6.1.2

Penalty: individuals -— up to 5 years imprisonment and $20,000 fine;
corporations — $500,000 fine. '

Elements:
Attempt to evade
Additional tax due

Willfulness

The attempt to evade is usually the filing of a false income tax return, but
can be any affirmative act, e.g. — false statement to agent.

Willfulness is the critical element of all tax prosecutions, and is defined as
« . voluntary, intentional violation of a known legal duty.”

Factors which tend to establish willfulness include, but are not limited to,
a pattern of under reporting, failure to supply accountant with accurate
information, false statements, a double set of books, destruction of
records, using false documents, using nominees, extensive use of
currency, unorthodox accounting practices, use of an alias, educational
background of taxpayer, offer of a bribe to an agent and backdating
documents.

26 U.S.C.. Section 7203 — Willful failure to file return, supply information, or pay

fax

“Any person required under this title to pay any estimated tax or tax, or required
by this title or by regulations made under authority thereof to make a return,

L
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6.3

keep any records, or supply any information, who willfully fails to pay such
estimated tax or tax, make such return, keep such records, or supply such
information, at the time or times required by law or regulations, shall, in addition
to other penalties provided by law, be guilty of a misdemeanor...”

6.2.1 Penalty: individuals — up to 1 year imprisonment and $100,000 fine;
corporations $200,000 fine.

6.2.2 Elements:

. Duty to file

. Failure to file
. Willfulness

Fraud and false statements

“Any person who —
(1) Declaration under penalties of perjury —

Willfully makes and subscribes any return, statement, or other document, which
contains or is verified by a written declaration that it is made under the penalties
of perjury, and which he does not believe to be true and correct as to every
material matter; or

(2} Aid or assistance — Wilifully aids or assists in, or procures, counsels, or
advises the preparation or presentation under, or in connection with any matter
arising under, the internal revenue laws, of a return, affidavit, claim, or other
document, which is fraudulent or is false as to any material matter, whether or
not such falsity or fraud is with the knowledge or consent of the person
authorized or required to present such return, affidavit, claim, or
document;...shall be guilty of a felony...”

6.3.1 Penalty: individuals — up to 3 years imprisonment and $250,000 fine;
corporations $500,000 fine.

6.3.2 Elements:
6.3.2.1 Section 7206(1)

. Subscription of return

r)
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6.4

. False as to material matter, i.e., necessary to correct computation
of tax or tendency to influence or impede

. Penalties of perjury
J Willfulness
6.3.2.2. Section 7206(2)

. Aided or assisted, procured, counseled, or advised the preparation
or presentation of a false return or document

. Material matter
. Willfulness

18 U.S.C.. Section 371 — Conspiracy

Makes it a crime... “Iif two or more persons conspire either to commit any offense
against the United States, or to defraud the United States, or any agency thereof
in any manner or for any purpose, and one or more of such person do any act to
effect the object of the conspiracy...”

6.4.1 Penalties: individuals — up to 5 years imprisonment and $250,000 fine;
corporations $500,000 fine.

6.4.2 Eiemenis:

. Agreement by two or more persons to either (1) commit any offense, or (2)
defraud

. Knowing and voluntary participation

. QOvert act

Note: the statute contains two types of violations
. To commit an offense
. To defraud

Tax crimes are frequently prosecuted under the “defraud” prong as conspiracies
to “impede and obstruct the IRS”
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OUTLINE ON CUSTOMS VIOLATIONS
I. Purpose of statutes

To protect the revenue and honest importers, customs laws seek to prevent illegal
traffic or fraud. The applicable federal statutes are often viewed as penal or criminal,
requiring strict construction., although some cases look upon them as remedial.

The provisions applicable to customs violation are found in 18 U. S.C. Sections 541
to 553. (Chapter 27). These will be listed below.

II. Customs offenses

A. Section 541. A person who knowingly effects entry of goods and
merchandise at less than true weight or upon a faise classification
shall be fined or imprisonment for not more than two years or both.

B. Section 542. This section governs the entry of goods or merchandise by
frauduient or false statements (letters, papers) by persons who have no
reasonable cause to believe the truth of such statements or who comumit willful
acts that deprive the United States of any lawful duties. Persons guilty of such
conduct shall be fined or imprisoned not more than two years or both.

C. Section 543. A person, who as an officer of revenue knowingly allows
the entry of goods and merchandise for less than payment of the amount of
the legal duty due, shall be fine or imprisoned for not more than two vears or
both.

D. Section 544. Any person who enters or withdraws merchandise or goods
drawn for exportation without payment of dues or with intent to obtain a
drawback of duties paid. is subject to fine or imprisonment for not more than
two vears or both if the goods or merchandise are relanded without entry.

E. Section 343. Any person who smuggles or clandestinelyv introduces goods or
merchandise which should have been invoiced. or passes through the
customhouse anv fraudulent invoice. or fraudulently brings into the United
States any merchandise contrary to law shall be fined or imprisoned not more
than five vears. or both.

F. Section 346. This section punishes anyone who smuggles goods into a foreign
country.

G. Section 347. Any person who receives or deposits merchandise in any
building on a boundary line between the United States and any foreign
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country in violation of law shall be fined. or imprisoned for not more than two
years, or both.

H. Section 548. Any person who fraudulently conceals, removes or repacks
merchandise, or fraudulent alters or obliterates marks on packages deposited
in a warehouse shall be fined or imprisoned not more than two years, or both.

I. Section 549. Any person who removes without authority a customs seal or
mark or willfully removes any customs sea} placed upon vessels, or packages
containing merchandise, or maliciously enters a bonded warehouse with intent
to remove merchandise in a bonded warehouse or otherwise in customs
custody shall be fined or imprisoned for not more than two years, or both.

J. Section 550. Any person who files a false claim for refund of duties shall be
fined or imprisoned for not more than two years, or both.

K. Section 551. Any who conceals or destroys invoices or other papers shall be
fined or imprisoned for not more than two years, or both.

L. Section 552 punishes all officers aiding the importation of obscene or
treasonous books and articles and subjects them to a fine or imprisonment for
not more than ten years or both.

M. Section 553 punishes anyone who knowingly imports or exports stolen motor
vehicles, off-highway mobile equipment, vessels or aircraft by fine or an
imprisonment of not more than ten vears, or both.

NOTE: The annotations to these sections contain cases which interpret the
statutory language. Also see 25 Corpus Juris Secundus Sections 245-266.
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RUSSIAN-AMERICAN JUDICIAL PARTNERSHIP
CHIIMONICS
THE NATIONAL JUDICIAL COLLEGE
36 LUSINOVSKAYA, 5™ FLOOR, MOSCOW, 113093, RUSSIA

STRUCTURAL, PROCEDURAL, AND EVIDENTIARY COMPARISONS
BETWEEN
RUSSIAN AND AMERICAN CIVIL LITIGATION

By
Steven T. Walther
L.
OVERVIEW OF THE UNITED STATES COURTS
1.01  State Courts.

A. States as Separate Governments. Each of the 50 states of the United
States is considered to be a separate and independent governmental entity. Each stands
alone from the Federal Government, which is the national government created by the
United States Constitution. Each state has its own constitution by which it is governed. In
each state the constitution provides that each state will have (a) its own judicial branch, (b)
its own legislative branch, and (c) its own executive branch. In the judiciary there are
usually numerous trial courts and one or more levels of appellate courts. These trial courts
and appellate courts are separate and distinct from the Federal court (national court) system
mentoned in section 1.02 below.

B. Selection of State Judges.

1. Selection. The procedure for selecting judges is different in
different states. In state courts, a judge 1s appointed, for his or her first term by the
Govemor of that state; in such instance, the judge must usually thereafter, for successive
terms, be subject to election by the voters in his or her jurisdictional district. In other states,
a judge 1s required to stand for election by the voters for the first term, and for all successive
terms, unless he or she is filling a vacancy, in which case the Governor usually makes the
appointment to fill the vacancy for the balance of the term.

2. Terms. Usually terms for judges last four to six years.
Thereafter a judge must run for election, by the voters in his or her district, for successive
terms. Usually there is no limit on the number of terms that a person can serve as a judge in
a state court.

C. Appellate Courts.
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1. Number of Appellate Levels. In most states there are two (2)
levels of appellate courts, ail intermediate appellate court and a supreme court, which is the
court of final state court jurisdiction. In some states, such as the state of Nevada, there is a
trial court Jevel, and one appeliate court level, namely, the state supreme court. Because the

state has so few people, and therefore so few courts, there is no intermediate court of -

appeals.

2. Jurisdiction and Role of the Appellate Court. It is not the role
of the appellate court to make findings of fact since that is the exclusive role of the trial
court. The appellate court must only determine whether or not the facts which were found
to be true by the court, or by the jury, are reasonably supported by the evidence which was
admitted to trial and which was also admissible evidence. If the appellate court finds that
the facts which were found by the court or jury to be supported by admissible and
substantial evidence, the appellate court must uphold the facts which were found by the
court or jury. The appellate must then look to the law to determine whether or not the law
was properly applied by the trial court.

3. Review of the Law. - The appellate court, in addition to
reviewing the factual sufficiency of the findings of the court or jury, then examine whether
the law was properly applied. In doing so, the court is bound by previous legal decisions
made by other courts within that state. In addition, to the extent there are federal issues to
be decided by the state court, they are bound by previous federal decisions decided by
federal courts throughout the United States. This procedure is called szare decrsis which
means that “the decision must stand.”

4. Contingent Federal Jurisdiction. If, after a matter is decided by
the state supreme court, there still remains some federal constitutional issue which is
important to the outcome of the case, there are cases where the federal court (sometimes the
trial court in a criminal case) or the United States Supreme Court (on a civil case) may
thereafter consider the decision of the state supreme court, despite the fact that it has been
decided by the highest court in the state court system.

D. Enforceability of State Court Judgments (res judicara). The jurisdiction
of each state court exists throughout the United States. This means that any judgement

entered in a state court may be given “full force and effect” in every other state of the United
States. This is a constitutional requirement of the United States Constitution.

1.02 United States (Federal) Court Svstemn

A. Tral Courts. The United States (federal) government also maintains
trial courts throughout the United States. There is at least one trial court in each state of the
United States and sometimes several trial courts in each state. These trial courts are
completely separate and distinct from the state tial court operated under the jurisdiction of
that state and which was mentioned in section 1.01 above. The trial court has a complete
different jurisdiction, and considers different factual and legal issues than those which may
come before a state court.

Lo
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B. Selection of Judges. The judges in the federal (or Uniad States) trial
and appellate courts is appointed by the President of the United States, subject to approval
of the United States Senate. Once a judge has been approved by the President and the
United States Senate, the judge may continue to serve for life, without election. Only by
impeachment by the United States Senate (passed by two-thirds vote), after charges are
brought by the House of Representatives may a judge be removed. In the history of the
United States, very few judges have ever been removed.

C. Appellate Divisions. In the federal system there are two set levels of
appellate courts. The first court of appeal after the federal trial court has decided a case.
Thereafter, matters may be appealed to the United States Supreme Court. The Unites States
Supreme Court may decline to hear a case which has been decided by a court of appeals.
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II.

FIRST PHASE - INITIATION OF THE CIVIL CASE

2.01 Definiion. A civil case is a case which does not involve prosecution by the

state or federal government of a criminal statute. - It is an action brought to seek a non-.

criminal remedy, such as (a) an award of money; (b) a declaration of rights among the
parties to the litigation; or (c) injunctive or equitable relief, by which the court enters an
order directing a person or entity who is a party to the litigation to do or not to do a certain
act. In the United States, most courts are able to act as both civil (non-criminal) courts and
as criminal courts. Accordingly, the judges must be familiar with both the civil (non-

criminal) and criminal Jaws.

2.02 Lawyers. The lawyers in civil cases in the United States (as well as in
criminal cases) must be permitted to practice law in each state by the court in which the
state is located. It is usually necessary, before a person may appear before a court in a state
to practice law, that the person (a) takes and passes a two or three day examination,
including a test on ethics, (b) has graduated from law school (usually three years in
duration) having certain minimal academic requirements approved by the American Bar
Association and (c) is found, after investigation, to be of good moral character. Sometimes
a court is willing to allow a person be admitted to practice law before that court in a single
special case if the person is also admitted to practice law in another state. Usually, in such
an instance, the permission is for that case (pro Zac vzcé) only. In the federal court system,
lawyers are permitted to practice without taking a bar examination if they are lawyers n
good standing in the state in which the federal trial court is located.

2.03 The Complaint. A civil case is commenced by the filing of a document
(which is termed the “complaint”) with the clerk of the court. The person or entity who
initiates the action in a civil case is called the “plaintiff,” and the person or entity who 1s
being sued is by the plaintiff in a civil case is called a “defendant.” The complaint must
state (a) the factual basis upon which to trigger the legal grounds to bring an action against
the defendant; (b) a description of the legal basis upon which the relief is being sought; and
(c) the kind of relief (court order) which is being sought by the person initiating the action.

2.04 The Summons. Immediately upon the filing of the complaint with the
clerk of the court, the clerk of the court will issue a document directing the defendant to
appear in the case, by the filing of documents with the court, through his or her lawyer, or in
person. This document issued by the clerk of the court is called a “summons,” meaning that
it is summoning the person or entity to the court to participate in the litigation. It is possible
for a person or entity who is a plaintiff to file a lawsuit against several defendants, in which
case the summons will be issued to each of the defendants. Once the summons is issued,
the summons must be personally served, together with a copy of the complaint, upon the
named defendant.
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2.05 Answer/Responsive Pleading. Once the summons and complaint are
served, the person sued (defendant) has a certain period of time (usually 20 to 30 days)
within which to file a responsive pleading with the court (which is termed the “answer”). In
his or her answer the defendant will generally deny the various factual allegations made in
the complaint, state that the relief (court order) requested in the complaint should not be
granted, and perhaps add additional allegations to demonstrate why the relief requested in
the complaint should not be granted by the court.

2.06 Counterclaim, The party against whom a lawsuit is commenced (the
defendant) may take the position that the plaintff has engaged in wrongful conduct, and ask
the court to enter a judgment against the plaintiff, If so, at approximately the same time the
defendant files his or her answer to the complaint, the defendant may also file a
counterclaim against the plaintiff for a separate remedy by the court (such as monetary
judgment, declaration of rights, or injunctive relief) which may be greater than or different
from the relief sought by the plaintiff against the defendant. This action by the defendant
against the plaintiff is called a counterclaim. The counterclaim must generally relate to the
facts and law upon which the original complaint is based. [Example, Company A agrees to
sell 1,000 shoes to Company B. When the shoes arrive at Company B, Company B inspects
the shoes and takes the position that the soles of the shoes are defective, and therefore
refuses to pay Company A for the shoes. Company A files a suit against Company B to
collect on the purchase price for the shoes. Company B files a counterclaim against
Company A, claiming that Company B lost money because Company B did not receive the
quality of shoes on time, and therefore lost sales. Company B seeks to obtain the lost profits
which Company B would have obtained if Company B would have been able to make its
sales to its customers.]

2.07 Third Party Practice. If one or more of the defendants alleges that, as a result
of the case being brought by the plaintiff, the defendant has a right to obtain relief (a court
order) against a third party or entity wh