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SUPREME COLLEGIA ON JUDICIAL QUALIFICATIONS WORKSHOP

700-1300

13 00 - 14 00

15 00

18 00-1900

800-845

900-1000

10 00-10 45

1045-11 30

1130-1145

1145-1230

JUDICIAL SELECTION, ETHICS, AND DISCIPLINE
RUSSIAN-AMERICAN JUDICIAL PARTNERSHIP

(RAJP)
Irkutsk, Russia
June 29- July 3, 1999
Sponsored by USAID

DAY 1
Tuesday, June 29

Armval in Irkutsk and Registration

Lunch
Tour
Dinner
DAY 2
Wednesday, June 30
Breakfast

Welcomes and Opening Remarks

Judge Anatoly Zherebtsov, Chair of the Supreme Collegia on Judicial
Qualification

Judge Betty Barteau, Chief of Party, RAJP

Boris Govormn, Governor of Irkutsk Region

Victor Valuev, Chairman of Irkutsk Regional Court

Victor Yudin, Charrman of Irkutsk Commercial Court

JUDICIAL SELECTION

Justice Vyacheslav L.ebedev, Chairman of the Supreme Court of the Russian
Federation

The presentation will focus on mncreasing the role of a judge 1n the society as a
required condition for strengthening judiciary

Presentation by Judge Betty Barteau, Chief of Party, RAJP
Thus presentation will address the structure of the United States judicial system and
Judicial conduct organizations

Coffee Break

Justice VF Yakovlev, Chairman of the Supreme Commercial Court of
the RF

Thus presentation will focus on the role of the qualification collegia in the
process of forming judicial corps for commercial courts
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12 30 - 13 30 Objectives of Federal Selection Methods
Presentation by Judge Henry Politz, Professor at Lowsiana State
Umiversity Law Center, Member of the Judicial Conference
Thus session will focus on the selection of federal judges n the United
States

1330-14 30 Lunch

14 30- 15 15 State Selection Methods
Presentation by Judge John Baker, Indiana Court of Appeals

This session will focus on regional systems for the selection of judges in
the United States

15 15-15 45 Selection of Judges in the Russian Federation
Presentation by Judge Galina Fedorenko, Deputy Chair of the
Yaroslavsky Oblast Court and Member of the Supreme Judicial
Qualifications Collegia of the Russian Federation

Thas presentation will address the judicial selection process in the Russian
Federation

1545-16 15 Selection of Judges in Regions of the Russian Federation
Vasili Pronnikov, Chairman of Omsk Regional Court
Victor Vereshak, Chairman of the Commercial Court of Sakhalin Region

This presentation will focus on the process of selection of judges 1n different
regions of the Russian Federation

16 15-16 30 Coffee break

16 30 - 17 00 Presentation by V T Kalyagin, Deputy of the State Duma, Member of the
Committee on Legal Reform
Presentation on the status of the draft laws “On the Bodies of Judiciary”,
“On Courts of General Jurisdiction”, Criminal Procedural Code, Civil
Procedural Code and others

17 00 - 17 30 Justice Yury Sidorenko, Chairman of the Council of Judges
The presentation will focus on the joint work of the Council of Judges and
Qualifying Collegia n the regions of the Russian Federation

17 30 - 18 00 Presentation by V A Kalanda. Head of the Department for regional personnel

policy and state service of personnel management under the President of the
Russian Federation

Thas presentation will address the problems of selection of personnel and

suggestions on speeding up documentation process on the stage prior to the
President’s approval of a candidate

18 00 Adjourn

19 00 Dinner



DAY 3
Thursday, July 1

800-845  Breakfast

JUDICIAL ETHICS

900-1000 Development of the Umited States Judicial Code of Ethics
Presentation by the Judge Gerald Cohn

This sesston will focus on the development of the US Code of Judicial
Ethics The presenter will also discuss standards of behaviour, advisory
opimons, and the dissemination of information

10 00 - 10 45 Judicial Ethics i the Russian Federation
Presentation by N Senatorova, Member of the CJQ
Ths presentation will address the regulation of judicial conduct, types of cases
and the main ethical 1ssues mn the Russian Federation

1045-11 00 Coffee break

11 00-1145 Judicial Conduct
Presentation by Judge Gerald Cohn
This presentation will focus on judicial conduct on and off the bench
Issues related to judicial temperament, physical and mental concerns, and
conflict of interest will be covered Non-judicial activities of judges, e g,
membership 1n political parties, judicial associations, and the ethical and
professional scope of such actrvities will also be discussed

11 45-12 05 Presentation by Victor Yehzarov, Chairman of the Federal Commercial
Court of Far-Eastern Region

12 05-12 25 Presentation by Victor Pashkov, Chairman of the Altai regional court
The presentations will address 1ssues related to judicial ethics and “Code of
Honor”

1225-13 00 Presentation by N Yershov, President of the Russtan Law Academy
The presentation will focus on traming of judges, advanced training and
retraining

1300-14 00 Lunch

14 00 - 14 30 Presentation by N A Petukhov, Chairman of the military panel of the
Supreme Court of the Russian Federation
The presentation will focus on the role of qualifying collegia m the selecting judges
for military courts and their impeachment

1430-1515 VS Chernvavksy., General Director of the Judicial Department under the
Supreme Court of the RF
Presentation on the role of Judicial Department




1515-1530 A A Slotyuk, Head of the Financial Division of the Judicial Department

1530 - 1545 Coffee break _
15 45 - 16 00 Presentation by A K Simonov, President of the Glasnost Fund under the
President of RF

This presentation will address sociological research “Mass Media and Judiciary 1n
Russia”

16 00-16 15 V_N_Rudnev, Editor in chief of the magazine “Rossnskaya Yustisia”
(“Russian Justice”)
The presentation will address problems and approaches to the 1ssue of judges’
participation in mass media activities

16 15-17 00 Presentation by T N Kharitonov, Head of Personnel Department of
Supreme Court of the Russian Federation
Presentation on judicial selection and most common mistakes made while
processing documents

Exchange of opinions

17 00-17 15 V Belyaev, Chairman of Tyumen Regional Court

17 15-17 30 B Bely1, Chairman of the Qualifying Collegia of Yamalo-Nenetsk Autonomous
region

17 30-17 45 N Serov, Chairman of the Commercial Court of Khabarovsk Region

1745-18 00 T Komogortseva, Chair of the Qualifying Collegia of Amursky Region

18 00 Adjourn
19 00 Dinner
DAY 4
Friday, July 2
800-845  Breakfast
JUDICIAL DISCIPLINE

900-1000 Types of Disciphnary Procedure
Presentation by Judge Henry Politz, Professor at Louisiana State
Umiversity Law Center, Member of the Judicial Conference
This session will focus on the types of procedure for disciphining judges,
including a discussion of sanctions and enforcement Issues related to

confidentiality, informal resolution, and the dissemination of decisions will
also be addressed

10 00 - 10 45 Presentation by V_Borisenko, Chairman of the Military Court of Baltics Navy,
Member of the CJO




1045-1100

1100-11 45

1145-1205

1205-1225

1225-13 00

1300-14 00

14 00 - 1530

1530-16 00

16 00- 16 45

1645-17 00

1700-17 15

1715-1745

1745-18 00

1800-1900

1900-22 00

The presentation will focus on judicial discipline in the Russian Federation, 1ssues
related to impeachment and filing of criminal cases 1n accordance with the Law
“On the Status of Judges 1n the Russian Federation”

Coffee Break

State Disciplimary Mechanisms

Presentation by Judge John Baker, Indiana Court of Appeals
This presentation will address 1ssues related to state judicial discipline
commissions, confidentiality, and criminal convictions

V Litvinsky, Chairman of the Novosibirsk Regional Court

N Dorokhina, Chair of the Quahfying Collegia of Irkutsk region

A Dementiev, Head of the Secretariat of the Supreme Court of the RF
Lunch

Working Groups (6 groups)

Group Reports

Questions and Answers on all the Topics Discussed at the Worksop

Closing remarks

Coftfee break

Certificates
Judge Betty Barteau, COP RAJP

Closmg the workshop

Free time

Dimnner and Reception



JUDGE BETTY BARTEAU, Chief of Party, Russian-American Judical
Partnership

-
¥

After receiving a law degree from Indiana Umversity School of Law - Indianapolis,
Judge Barteau was 1n private practice for 10 years During this time she also served as
a deputy prosecutor, a defense attorney, county attorney and as a city court judge She
was elected to the Marton Superior Court 1n Indianapolis, Indiana 1 1974 where she
served for 16 years In 1991 she joined the Indiana Court of Appeals, leaving that
court 1n 1998 to become the Chief of the Russian American Judicial Partnership, a
USAID funded project of the National Judicial College and Chemonics International
based in Moscow, Russia This project 1s providing and developmg judicial education
and traming for the Commercial and General Jurisdiction courts of Russia, as well as
workimng with the courts in the development of technical support systems and legal
publications

Judge Barteau received her LLM 1n the Judicial Process from the Umversity of
Virgima School of Law 1n 1994 She 1s past president of the Association of Family
and Concihation Courts and was a founding member of the National Association of
Women Judges She has received many awards mcluding being named Indiana
Women of the Year in 1978 for her contribution 1n furthering equahity for women 1n
the business and professional fields

Judge Barteau 1s a 1975 graduate of the National Judicial College, has been on the
faculty since 1978, and was the 1993 recipient of the Griswold Award for Excellence

in Teaching She was a charter member of the NJC Faculty Council and served as 1ts
chair for the year 1990

JUDGE HENRY A POLITZ, Umted States Circuit Judge for the Fifth Circunt
Court of Appeals

Judge Henry A Politz recerved his JD at Lowsiana State Unmiversity Law
School 11 1959 He was named Outstanding Young Lawyer in Louisiana in 1971

Judge Politz practiced law with Booth, Lockard, Jack, Pleasant & LeSage,
Shreveport, Louisiana, from February 1959 until his appointment as a judge of the
United States Court of Appeals for the Fifth Circuit in July 1979 He served as Chief
Judge of the Fifth Circuit from January 1992 through January 1999

Judge Politz served seven years on the Committee on Professional
Responsibility (attorneys ethics and discipline) of the Lowsiana Supreme Court, and
two years as a member of the Lowsiana Judiciary Commission (Judge ethics and
discipline) before appomntment to the federal court He served six years on the
Commuttee on Codes of Conduct of the Judicial Conference of the Umted States, the
national ethics commuttee for all federal judicial officers and employees He 1s a
visiting professor at Louisiana State Umversity Law Center He also served two years
on the Judicial Conference Committee to Review Circuit Council Conduct and
Disability Orders, the commuittee charged with reviewing disciplinary actions taken by
Circut Judicial Councils 1n judicial misconduct matters Judge Politz 1s a member of
the Judicial Conference of the United States, the governing body of the federal court
system (1992-99) and 1ts Executive Commuttee (1996-99)



DAVID M VAUGHN, Deputy Chuef of Party

Mr Vaughn currently serves as Deputy Chief of Party in Moscow for the Russian-
American Judicial Partnership project with 1s assisting the judicial leadership of
Russia to implement judicial reforms Prior to this assignment, her served i Almaty,
Kazakhstan, as a volunteer liaison for the American Bar Association Central and East
European Law Initiative, where he ran two fully-staffed field offices and was
responsible for a variety of legal reform programs aimed at judges and lawyers
While in Kazakhstan, he also worked closely with the Parliament on improving the
quality of legislation David Vaughn obtained a B A 1n Russian language and an
M A 1n political science from the Umversity of Vermont i Burlington, and a JD
concentrating 1n mternational law from the American Umversity in Washigton, D C
He received Russian language tramning at the Pushkin Institute of the Russian
Language 1 Moscow and the University of Khar’kov in Ukraine He has over six
years experience in International, constitutional, and criminal law, and has a
background n international affairs and human rights 1ssues
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SECTION 1

OVERVIEW OF THE UNITED STATES JUDICIARY

Presentation by
Honourable Judge Betty Barteau,
Russian-American Judicial Partnership

Objective

To give a better understanding of US judiciary

The participants will study the following

A US JUDICIARY

B PICTURES
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Overview of the United States Judiciarv

-

The Constitution of the United States establishes three branches of
government the Legislative, the Executive, and the Judicial Under the
Constitution, each branch exercises functions both independent and
dependent of the other branches For example, the Judiciary alone may
determine the constitutionality of acts of Congress, but 1s subject to
Congress’ power governing financial and certain administrative matters
Also, 1f the Judiciary’s needs new buildings and facilities, they are
subject to control of a federal agency named the General Services
Administration, which 1s an agency of the Executive branch
Significantly, the Judiciary 1s neither subject to the complete control of

the other branches, nor able to function completely independent of them

There are two kinds of courts in the United States federal and state
[Focus on federal court system - Most state systems parallel federal
system - Exception NY] Federal courts are established by the US
government under Article III of the Constitution There are fewer than
1,500 federal court judges and magistrates, and about one mullion cases
are brought each year in federal courts Of the one million cases, half are

bankruptcy filings and one-tenth are minor criminal cases State courts

Provioud Page Blank



are established by a state, or by a county or city within the state There
are almost 30,000 state court judges, and the number of state court cases
exceeds 27 million each year, not including traffic and parking
violations The cases individual citizens are most likely to be mvolved
in--such as robberies, traffic violations, broken contracts, and family

disputes--are usually tried 1n state courts

There are three types of federal courts district courts, courts of appeals
and the Supreme Court Article III of the Constitution calls for a

Supreme Court and whatever other federal courts Congress considers

necessary

Congress has divided the country geographically into 94 federal judicial
districts, each with its own U S district court The district courts are the
federal trial courts, where cases are tried, witnesses testify, and juries
serve There are also first instance specialized courts, such as the Tax

Court, the Court of International Trade, and the Court of Federal Claims

Congress has grouped the districts into 12 regional circuits (plus a 13th
"federal" circuit covering the entire country), each with a court of

appeals The Court of Appeals for the Federal Circuit exercises over

12



appeals from the specialized courts in the fields of international trade,
intellectual property, government contracts, claims against the
government, and veteran affairs If you lose a trial 1n a district court, you
can appeal the case to the court of appeals, which will review the case to
see 1f the district court judge applied the law correctly The map shows
the geographical boundaries of circuits (11 numbered circuits and the
District of Columbia Circuit) The courts of appeals also review cases
decided by some federal agencies, such as the National Labor Relations

Board

The U S Supreme Court in Washington, D C, 1s the most famous
federal court Cases from the court of appeals 1n each circuit and from
the state supreme courts can be appealed to the Supreme Court, but the
Supreme Court does not have to hear the cases that are brought to 1t and,
in fact, agrees to hear only a very small percentage of the cases 1t 1s

asked to review

Justices of the Supreme Court, and judges of circuit courts of appeals and
the districts courts are appointed by the President of the United States
and confirmed by the Senate (the upper chamber of Congress) Article

IIT of the Constrtution, provides that such judges “hold their offices

13



during good behavior,” which means, as a practical matter, that they hold
ifetime tenured unless impeached Also, by this same Conistitutional

Article, these judges (who are referred to as Article III judges), may not

have their salaries reduced

Congress has also established the bankruptcy courts as a division of the
district courts and magistrate judges as assistant or associate judges in
district courts Magstrates get the district judges' cases ready for trial
and conduct trials 1n some criminal cases and 1n civil cases when both
parties agree to a hearing before a magistrate The judges of these courts

are appointed by Article III judges for a fixed term, and are not appointed

by the President

Because Congress has the power to establish the lower federal courts,
Congress has extensive legislative control over their administration
Congress requires annual reporting by the judiciary, and has instituted
administrative, educational and policy-making structures within the

judiciary [AO - administrative, FJC - educational, Judicial Conference -

policies and procedures]

14



These admunistrative, educational and policy-making structures serve the
Judiciary and the other branches of by providing a mechariism through
which a dialog and interaction between the judiciary and other branches
of government may be conducted For example, within the
administrative structure of the judiciary 1s an office for legislative
haison This office works with the offices of congressional members to
remain informed about legislative measures that could impact the

judiciary

[Jurisdiction] Federal courts don't have the same broad jurisdiction that
state courts have Federal court jurisdiction 1s limited to the kinds of
cases listed 1n the Constitution (Article 111, Section 2 ) Usually, federal
courts only hear cases involving the Constitution, laws passed by
Congress, cases in which the United States 1s a party, cases involving
foreign diplomats, and some special kinds of cases, such as incidents at
sea and bankruptcy cases Also, federal courts hear cases that are based

on state laws but that involve parties from different states

Federal courts consider both civil and criminal cases The defendant
found guilty 1n a criminal case and the losing party in a civil case both

have the right to appeal their case to the court of appeals

15
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Geographical Boundaries of
United States Courts of Appeals and United States District Courts
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THE UNITED STATES COURT SYSTEM

Supreme Courl of the
United Slales

United States Court of Appeals United States Court
for the Federal Cicrunt ** Of Military Appeals

United States Courls

of Appeals 12 circuils

hstrct Army Navy
qqc(():?,{s'c United States Marine Corps
('f"f'llf"“glzi United States Um(led Slalles United States Sg:g"aﬁ's éga';?‘éiafgd
erntona Tax Court owto Clainmis Coutt
courls Interational Appeals Cours of
Guam Virgin Trade Milntary
Islancls and Review '
Northern
Manana
Islands)

* The 12 regional courts of appeals also recewve cases lrom a number of lederal agencies
** The Courl ol Appeals for the Federal Cucurt also receives cases {rom the International Trade Comnussion
the Menit Systems Protection Board the Patent and Trademark Olfice and the Board of Contract Appeals
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Judicial Council
of the
Ninth Circunt

6l

Executive Office of the
Commuttee Circuit Executive
Ninth Circunt
Judicial Judicial Liason Advisory Task
Conference Officer Commuttees Commuttees Forces
Executive Organizations
Committee
Budget & Conference District Automation & Gender
I inance of Chief Clerks Technology Bias
District
Programs Judges Bankruptcy Education Tribal
Clerks Courts
Resolutions Conference Jury
of Chief Chief
Activities Bankruptcy Probation Pacific Islands
Judges &
Sentor Pretrial Space &
Advisory Magistrate Services Security
Board Judges Officers
Liason Capital Case
Committee
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EXHIBIT 4

Creation of Federal Rules of Procedure

Advisory Advisory Advisory Advisory
C Commuittee Committee Commuttee
ommitie
On On On On
Civil Rules Cnimumnal Rules Appellate Bankruptey
Rules Rules
Standing Commuttee
On Rules
Administrative Office Executive Office Federal Judicial Center

Judicial Conference of the Umted States

United States Supreme Court

United States Congress

20




Judicral Conference
0f The United States

Chief Justice of the
United States Supreme Court

Chief Judges One District Court Chuief Judge
of the 13 Judge From Each of the Court
Courts of Appeal Circunt of International Trade
|
Admmstrative Executive Federal
Office Commuttee Judicial Center
|
no  Commuttee Committee Commuttee Commitiee Commuttee Committee Commuttee Commuttee Comimittee Commuttee Comnuttee Committee
on the on the on the on Count on Criminal on on on on Judicial on 10 Review on
\dmimistrative Adnunisiration Budget Administration Law and Federal Siate Intererrcunt Space and Fthics Long Range Circurt Councit International
Office of the and Case Probation Junisdictinn Assigniment Facihties Planming Conduct and Judicial
Bankruptey Management Admnistration Disability Relations
System Orders

Ad Hoe Comnuttee Comnuttee Committee Committee Standing Commiitee Comnutiee Committee Comnutiee Commuttee

Commuttee on Automation on Long on the on Court and Commstiee on Defender on the on Judicial on to Review

on Gender Range Codes of Judicial on Rules Services Judicial Resources Administration Criminal

Based Violence Technology Planning Conduct Secunty Branch of the Justice Act

Magistrate
Judge System
|
Advisory Advisory Advisory Advisory
Comnuttee Commutiee Commttee Committee b
on on on on a
Appellate Bancrupcy Civil Crinuinal
Rules Rules Rules Rules

-
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Federal Judicial Administration

Chief Jusuce of the

Supreme Court

Unated States

Congress
Appropniates furids enacts legisiation
defimng court organization and junischicno
reviews procedural rule ameadments

Admimsgraave Office
of the US Cours

The Chuef Jusuce appoints the director and
deputy director after consuitation with
Judicial Conference Provides admmistrative
support o courts (inciuding budget, person-
nel. space and facilities) staff to Judicial
Conference and its commuttees legisiatuve
coordwation

funcuons

Judicial Conference of the Unted States
Members Chuef Justce (chaw) chief judge and one
district judge from each of the twelve regional
cucuits chief judge of Court of Appeais for the
Federal Curcust, chuef judge of the Count of
Internauonal Trade
Functions Sets nanonal admunistranve policy for the
federal judiciarv approves appropniations requests
for submzssion to Congress recommends changes 1
rules of procedure o the Supreme Coust for
submussion to Congress numerous other stamtory

——

Federai Judicial Center
Board Chuef Jusuce (chawr) six wdges
elected by the Juchiciai Conference
Admunistrauve Office director Board appounts
tbe Center s director and deputv director
Provides the courts with orientauon and
continuing educanon research support to
courts and Judicial Conference

Commuttzes of the Judicial Conferenc

Appotnted by Chief Jusuce mnclude judge
pracucing lawyers and legal scholars and
officio government officials

Chuef judges of
the cuircuits

U S Sentencing Commussion

Eight members, seven
appornted bv President
(including three federai judges
after considening a list
submutted by Judicial
Conference) and one non-voung
ex officio member

Funcuons Promuigates
sentencing guidelines and
otherwise establishes federal
sentencing policies as directed
by the 1984 Sentzncing Reform
Act

Judicial Councils of the Carcuits

Members Chuef judge (chawr) circunt
and district judges 1n equal numbers
councu sze determuned bv masonty
vote of all acuve circust and distrct
Judges
Funcuons (1) Make necessary orders
for admunistration of jusuce within the
crcunt (all judges and employees of the
cucunt are statutonly directed to give
effect 10 councd orders) (2) Consider
complaints of judicial musconduct or
disabihirv under 28 US C §372(e) of
referred by the chief cureunt judge (3)
Review district court plans i various
admunistrative areas as requured by
statute or Judicial Conference

The circuit execuuve 1s the secretary
of the councu

Judiczal Conferences of the Curcutts

Members Chief judge (chawr) all
cucust. distnet. and bankruptey judges
each curcwt must also provide for
parucipaton by memberss of the bar
Purpose Considening and advising on
improvements 1n the admnistraton of
Jusuce in the crrewst.

Federai Judicial Center 1993

22

U S Distnict Cournts

Distnet courts each with a chuef
distriet judge and clerk of cowrt,
also deveiop and implement
adunistrauve policy 1n pumerous
areas withun the framework
demcted above Each distnct also
has a bankrupicv court.
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SECTION 2

JUDICIAL SELECTION AND JUDICIAL DISCIPLINE
IN THE UNITED STATES FEDERAL COURT SYSTEM

Presentation by
Honorable Henry A Politz
Umited States Circuit Judge for the Fifth Circuit Court of Appeals

Objective

the participants will have an understanding of the selection discipline methods 1

the United States Federal Court system as well as reasons for the creation of these
rules

The participants will study the following

I WHAT ARE OBJECTIVES OF THE FEDERAL JUDICIAL METHOD?
II HOW FEDERAL JUDGES ARE SELECTED?
IIT JUDICIAL DISCIPLINE ON THE FEDERAL BENCH

IV ATTACHMENT JUDICIAL COMPLAINTS FILED, CONCLUDED, AND
PENDING
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JUDICIAL SELECTION AND JUDICIAL DISCIPLINE IN THE
UNITED STATES FEDERAL COURT SYSTEM

Honorable Henry A Pohlitz
United States Circurt Judge for the Fifth Circuit Court of Appeals

I Objectives of the Federal Judicial Method
A Introduction The Federal Judiciary, Past and Present

1 In the Judiciary Act of 1789, the Congress authorized 19 federal judgeships B 6
seats on the U S Supreme Court and 13 district judgeships

2 Today, over 800 judges serve in the federal judiciary (9 Supreme Court, 179
circuit, 632 district), and the significance of the judiciary n the polrtical,
economic, and cultural life of the United States has expanded far beyond the
limited role our forefathers envisioned

B Judicial Independence

1 Judicial independence 1s a fundamental tenet of the US legal system, and a
necessary precursor to the rule of law
2 Judicial independence 1s preserved by, inter alia fixed tenure, fixed and adequate

compensation, minimum qualifications, and limited civil immunmity (Note that
many US states, judges lack permanent tenure and serve at the will of the
electorate )

a Fixed Tenure

€8] Federal judges have Iife tenure (Art III, Sec 1, of the Constitution
provides that federal judges shall "hold their Offices during good
Behavior") The exceptions to this rule are an Article I judge, whom the
executive may remove for cause, and magistrate and bankruptcy judges

(2)  Drafters of the US Constitution felt particularly aggrieved by the
frequency with which the Crown removed colonial judges at 1ts pleasure,
therefore, the "good behavior" standard was adopted to shield federal
judges from political pressure and the threat of removal for an unpopular
decision

3) Life tenure also guarantees that no transient political philosophy will come
to dominate the courts Under the life tenure scheme, the composition of
the political branches changes far more frequently than that of the federal
bench, reducing the opportunity for politicians to "pack” the courts

4 Parenthetically, hfe tenure sometimes creates appellate courts whose
members have sharply divergent political and philosophical outlooks,
decreasing the likelihood of unammuty 1n appellate rulings

b Fixed and Adequate Compensation

W 9. 25
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(1)

2)

€)

In the US legal system, judicial compensation 1s fixed by status, to
prevent the legislature or the executive from rewarding or pumishing
federal judges by mampulating judicial salaries

Salaries are set at levels sufficient to allow judges to live n reasonable
comfort without resort to iappropriate sources of outside mcome, and
sufficient to msulate judges from the temptation of bribery or kickbacks
Certain outside income 1s forbidden

Legal commentators also recommend that salaries be sufficient to attract
high-caliber candidates from the more lucrative private sector, and to
preserve the institutional prestige of a federal judicial appointment

¢ Educational Requirements

(D

@)

Minimal requirements for education and professional accomplishment are

needed to assure that judges are adequately prepared for their role and

have garnered the respect of their peers

(a) Federal judges must be members of the bar 1n good standing

(b)  The Amerncan Bar Association 1ssues an independent rating of a
candidate’s qualification for the federal bench This includes a
review of a candidate’s law school record and work experience

Stringent qualification standards may result mn a high level of moral

mtegrity and professional accomplishment on the bench, but to assure a

broader political legitimacy, the judiciary must in some sense be

representative of the population as a whole

(a) For example, women and minornties historically have faced
barriers to legal education, professional advancement, and political
access As a consequence, the federal bench 1s predommantly
white, male, and upper middle-class

(b) In response, some commentators suggest that judicial recruitment
be conducted with an eye toward increasing the presence of under-
represented groups on the federal bench, to better reflect America’s
cultural pluralism

(©) Presidents Carter and Clinton have made progress in changing the
composition of the bench to reflect our diversity

d Limited Protection from Civil Liability

)

US judges are immune from civil lawsuits concerming therr judicial
rulings or official conduct 1n office This protection 1s deemed necessary
to preserve judicial independence, and to avoid the mefficiency that would

result 1f judges were forced to devote time and energy to defending such
lawsuits
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(2)  Federal judges are liable for civil penalties for extra-judicial misconduct
(e g , penalties arising from traffic tickets or underpayment of mncome tax)

(3) Likewise, federal judges remain subject to criminal hability, although B
mmportantly B the Constitution does not mndicate whether pre-impeachment
criminal prosecutions of federal judges are permissible Nonetheless, two
federal judges have been charged and convicted

Judicial independence requires that the judiciary be the final interpreter of the law

a In the United States, the separation of powers theory dictates that neither
the executive nor the legislature may alter a court’s decision 1n a given
case They may, however, subsequently change the law

b The doctrine of judicial review also gives our federal courts the ability to

override unconstitutional legislative acts, but this power 1s not a prerequisite
to an ndependent judiciary, the English legal system maintamns 1ts
mdependence without the power of judicial review

C Judicial Integrity

II

1

Judicial independence 1s not the only constrtutional value m our legal system, the
framers also sought to preserve judicial integrity and accountability by subjecting
federal judges to the possibility of impeachment and criminal hiability
The values of judicial independence and judicial integrity may conflict, as
illustrated by the debate concerming appropriate mechanisms for judicial self-
discipline
a To the extent that Article III judges are empowered to discipline one
another outside the ordinary process of appellate review, individual judges
may find therr autonomy and impartiality compromised
¢ Indeed, some commentators suggest that judicial self-regulation leads to
harassment or intimidation of non-conformust judges That 1s not the majority
view, however

The overwhelming importance that we place on judicial autonomy dictates that, 1n
our system, the Supreme Court B which must retaim maximal judicial
mdependence B may not be subjected to the discipline of the lower federal courts,
the legislature, or the executive except for the impeachment process

How Federal Judges are Selected

A Choosing Candidates
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Prior to the Carter admimstration (1980s), lower federal court nominations were
routine and relatively apolitical, the executive branch deferred many nomination
decisions to senators

Increasingly, both the executive and legislative branches of government have
come to view appomntments to the federal bench as domestic policy-making
opportunities

With the advent of greater national media coverage of the legal system (e g,
Court TV, CSPAN), and the widespread dissemination of hgher court decisions
on the Internet, politicians and the public have become more attuned to the
politics of judicial nominations The nomination of candidates who are perceived
as strongly ideological now attracts media and interest-group attention, a
groundswell of negative publicity can smk a nomination

B Candidate Pool

1

2

3

In civil law countries, judges are selected from among those who have chosen
judicial administration as a career path distinct from law practice

In the United States, judges are drawn directly from the bar, and most candidates
are successful practicing attorneys or legal academicians

Judicial appomtments are mvariably mnfluenced by the political process, and
appointees most often reflect the political ideology of and usually belong to the
same political party as the appointing president

B Nomination and Confirmation Process

1

Candidates for the federal bench are identified by the president, by the attorney
general, by US senators from the state where the vacancy has occurred, or by
local party leaders or judges who wish to advance a particular candidate

Once 1dentified, the candidate will be thoroughly screened

a His or her background will be investigated by the Justice Department and
the FBI

b Candidate qualifications will be examined by the American Bar
Association, which 1ssues its own recommendation, and by the Senate
Judiciary Commuttee

d The candidate’s oral testimony before the Judiciary Committee may
significantly mmfluence the outcome of the Commuttee vote

Once a candidate 1s approved by the Judiciary Commuttee, confirmation requires a
vote of the full Senate

Senators play a particularly prominent role 1n the selection of federal district court

judges Their role 1s shghtly lessened for circuut court appointments which cover
several states

a A tradition of "senatorial courtesy" permuts senators from the state m
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question to advance therr own nominees first
b The opposttion of a home-state senator may prevent a candidate from ever
recerving a hearing before the Judiciary Committee

C Confirmation Statistics

1 The percentage of nominees confirmed to the federal bench rarely falls below
70% for any given admunistration, although research suggests that the
confirmation rate for the federal bench 1s slowly decreasing with time

2 Delays 1n confirmation also have icreased, to the point where the average time
between referral to the Senate Judiciary Commuttee and confirmation now
approaches six months

3 These trends reflect the mcreased politicization and public participation mn the
nomination process

E The Role of Interest Groups 1n the Confirmation Process Does the United
States Really Go Through a Process of Electing a Supreme Court Justice?

F Recent Examples of Highly Politicized Confirmation Processes

1 1986 — appomtment of Justice Rehnquist to be Chief Justice
2 1997 — failed confirmation of Robert Bork
3 1991 — nomination/confirmation of Justice Clarence Thomas

G Appomtment Processes for Non-Article Il Federal Judges (Magistrate
Judges and Bankruptcy Judges)

1 Mag:strate judges serve 1n the district court, handling matters assigned by statute
and by delegation from the district judges, and by consent of the parties, such as
pretrial conferences, case status hearings, and preluminary appearances in criminal
cases If parties consent, magistrate judges are empowered to handle all aspects of
civil cases Appeals of therr decisions go both to the district court judges and to
the courts of appeals

2 Magistrate judges are appointed to eight-year terms by a majority vote of the
district judges The appointee must have been a member of the bar 1n good
standing for at least five years with recogmzed competence, commitment to equal
Justice, good character, and an absence of ethical conflicts A mernt selection
panel recommends nominees to the court

3 Bankruptcy judges form a umit of the district court but are appointed by the
respective courts of appeals for the circuits where they will serve They handle
the dissolution and hiquidation and reorgamization of debt (personal, business, and
agricultural) and their terms are for 14 years Appeals from thewr decisions go to
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the district court judges, then to the courts of appeals

e

4 Bankruptcy judges, 1n order to qualify for appomntment, must have been engaged
in the practice of law for at least five years Mert Selection Panels make
recommendations to the circuit councils, which then recommend several qualified
candidates to the court of appeals Candidates must be persons whose character,

experience, ability, and commitment to equal justice under the law qualify them
for appointment

111 Judicial Discipline on the Federal Bench

A Purpose
1 Our federal system of judicial conduct regulation serves a dual purpose
a To provide behavioral mandates and gwdelmes for proper judicial
conduct
b To 1identify, correct, or pumish specific actions that contammate the

judicial process

(1)  Federal judges are subject to formal codes of conduct and statutory
restrictions on their behavior

(2) Members of the federal bench also act privately, outside the
bounds of any formal system of conduct regulation, to correct the
lapses of fellow judges, and to urge remedial action when
necessary

(3)  Federal judges may be disciplined by a supervisory judicial body,
typically the circwit’s judicial council, but they may only be

removed by the Congress following a careful process of
impeachment and conviction

B Formal Constraints

1 Formal constraints on judicial behavior mclude

a

Statutes that apply to many or most federal employees (e g, prohibitions

agamnst bribes, nepotism, or certamn types of outside employment,
mandatory financial disclosure requirements)

Art II, Sec 4, of the US Constitution, subjecting federal judges to

removal from office if they are impeached and convicted by the legislature
of "lugh crimes and misdemeanors"

The "judicial disqualification statute”, 28 U S C '455, which requires

Judges to

(1) at therr own discretion, disqualify themselves "1n any proceeding in
which (their) impartiality might be questioned”,

(2)  automatically disqualify themselves under certain circumstances
(e g, personal knowledge concerning the facts, prior familiarity
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with the 1ssues, or financial mterests in the outcome)

d The Canon of Judicial Ethics, which includes requirements that judges
maintain political neutrality and avoid conflicts of interest

e The advisory Code of Conduct adopted by the U S Judicial Conference,
whose Code of Conduct Commuttee renders non-binding ethics opinions

f The enforcement mechanism of the statutory circut yudicial councils

C Informal Constraints

1

Privately, judges have always regulated the conduct of their peers on the bench
Judges counsel and advise theiwr peers in cases of health or substance-related
imparrment, and admomish one another over 1nattention to duties

Informal action has been and remams the judiciary’s most common response to
episodes of judicial misconduct Informal techmques include identifying the
problem to the judge on a confidential basis, counseling, advising, talking through
the 1ssue without publicity and without compromising the judge’s ability to
continue functioning as a judge Outcomes are reportedly almost always
successful, and no complamt has been filed

Example Report of an anonymous letter complaimng about a judge’s harsh
demeanor on the bench The chief judge simply gave a copy of the letter to the
judge A few days later, the judge accused of being unduly harsh and impatient
telephoned the chief judge to say he appreciated knowing of the complant and
had discussed the matter with lus family who confirmed that he had been very
difficult to live with of late The judge assured the chief judge he would make
special efforts in the future to correct his behavior

D Mechamsms of Judicial Discipline

1

Impeachment

a Until 1980, the constitutional process of impeachment was essentially the
only formal means of disciphming the federal judiciary, apart from the
criminal law

b Although the Constitution makes no express reference to the removal of

Judges, 1n the Umited States we have historically treated Article III judges
as "civil officers" subject to impeachment under Article II
c The Constrtution and historical precedent distinguish between criminal
matters and impeachment offenses
(O Impeachable offenses, as defined by the deliberately vague phrase
"high crimes and misdemeanors", are mherently political
(a) The label "mmpeachable offense” 1s generally reserved for
grave abuses of the public trust, thus the legislature 1s free
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2

to determine whether common crimes (e g, tax evasion)
constrtute grounds for impeachment
(b)  Conversely, impeachable offenses need not amount to
criminal behavior
2 Sanctions (upon mmpeachment and conviction by the legislature)
are limited to removal from office and disqualification to hold
future federal government office
?3) It 1s interesting to note that impeachment does not preclude federal
judges from holding government positions chosen by state
electorates For example, a federal judge who was impeached,
convicted, and removed by the Senate currently serves as a
member of the U S House of Representatives
During the 1980s, three Article III judges were impeached for offenses
allegedly committed while 1 office, the first such prosecutions n our
history (Judges Hastings, Claiborne, and Nixon )

Judicial Self-Discipline

a

a

Under the "good behavior" appomntment standard of Article II and the
"necessary and proper" clause of the Constitution, Congress has now
found authomty to create a process of judicial self-discipline for
misconduct apart from "high crimes and misdemeanors"
In 1980, Congress passed the Judicial Councils Reform and Judicial
Conduct and Disability Act, establishing a formal disciplinary process for
judicial misconduct that does not warrant impeachment The statute vests
enforcement authority 1n the judiciary
(1)  Academics continue to debate whether this statutory system of
Judicial self-discipline functions effectively The overwhelming
majority view 1s one of approval
2 The debate continues regarding the constitutionality of a
congressional role 1n disciplining federal judges, namely
(a) To what extent does the Constitution permit Congress to
discipline judges through sanctions other than removal?
(b) May Congress delegate disciplinary functions to the
judicial branch 1tself?

© May Congress vote to suspend judges, if the Constitution
forbids legislative adjudication?

Complaints to the Circuit Judicial Councils

Under the Judicial Conduct and Disability Act, anyone alleging that a
federal judge, other than a Supreme Court Justice, has engaged in
musconduct covered by the statute may file a complaint with the circuit
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clerk of court in the judge’s circurt

The statute also permuts the chief judge of the circuit to mmtiate a
complaint sua sponte

Statutory grounds for complaint

(D

@

©)

28 USC '372(c) authorizes a judicial process for handling
complaints about judges who have "engaged mn conduct prejudicial
to the effective and expeditious admimistration of the courts”
Examples of cases within the statute

(a) a judge who uses his or her office to obtam special
treatment for a party,

(b)  a judge who habitually fails to decide matters m a timely
fashion,

(c) a judge whose repeated actions demonstrate a personal bias
against a group or class,

(d) a judge who sleeps or appears drunk on the bench,

(e) a judge who excessively abuses lawyers, parties, or
witnesses,

® a judge who routinely makes inappropriate remarks,

(23] a judge who engages m extracurricular misconduct such as
sexually harassmg staff or others, dating a juror, consorting
with a party to a case (such as a criminal defendant),
drinking excessively, or driving under the influence of
alcohol

The statute does not cover an allegation that a judge has made

“wrong” decisions 1n a particular case

(@) A complamnt regarding biased treatment or an improper
ruling 1n a given case does not provide grounds for relief
under the statute, but rather should be raised on appeal

(b)  Under the statute, a complaint may be dismissed 1if 1t 1s

"directly related to the merts of a decision or procedural
ruling"

Mental or physical disability

(D

@

The discipline statute also authonzes judicial councils to hear

complaints about judges who are "unable to discharge all the duties

of office by reason of mental or physical disability "

A judge 1s mentally or physically disabled if he or she

(@ 1s unable to comprehend the nature of the proceedings over
which he or she presides,

(b)  1sunable to understand the principles of law involved, or

(c) 1s unable to remember testimony and argument sufficiently
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4)

well to render fair judgments n the ‘matters before hum or
her

The statute does not define or limit the conditions that mught
produce disability Possibly disabling conditions would include

(a) a stroke that produces cognitive impairment,

(b) a dementing 1llness (e g , Alzheimers),

(©) drug or alcohol dependency

The disability that 1s the subject of the complaint may be
temporary or permanent

Complamt process

(1)

)

The clerk will send copies of the complaint to the chief judge and

to the judge who 1s the subject of the complaint (complamts

against the chief judge are sent to the next most senior circuit judge

in regular service)

The chief judge will review the complaint and dispose of it 1n one

of the following ways

(@) The chief judge may and usually does dismiss frivolous
claims and those that are not properly raised under the
statute

(b)  For others, the chief judge may conduct a limited, mnformal
inquiry for the purpose of determining

1) whether the complaint should be concluded because
appropriate corrective action has been taken, or

1) whether further investigation 1s warranted
a) In the latter case, the statute authonzes

appomntment of a special commuittee,
comprising the chief judge of the circuit and
equal numbers of circuit and district judges

b) This committee must conduct an
investigation, make findings, and file a
report with the circuit judicial council

(©) Circuit Judicial Counci! disposition
1) Upon receipt of the report, the judicial council may
take any of the following actions
a) take additional evidence,
b) dismiss or conclude the complaint,
c) order corrective action, such as censure,
reprimand, request for voluntary retirement,
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or certification of disability so that an
additional judge may be appointed,

d) if the alleged misconduct constitutes
grounds for mmpeachment, the judicial
council must certify that determination to
the Judicial Conference of the United States

(d)  Judicial Conference disposition
1) If the Judicial Conference determines that
impeachment 1s warranted, the Conference must
transmut that determination and a record of the
proceedings to the U S House of Representatives
1) Under a 1988 amendment to the Judicial Councils
statute, the Judicial Conference 1s also empowered
to forward an impeachment finding without formal
complamnt or certification 1if a judge has been
convicted of a felony and no procedural prospect
remains for overturning the conviction
m)  No judicial body may remove an Article III judge
a) The Constitution mandates that federal
judges may only be removed following
impeachment by the legislature
b) Councils may order the removal of federal
bankruptcy and magistrate judges, who are
appointed to specified terms

Confidentiality

(1)  Throughout the complaint process, files and information regarding
the matter are treated as confidential

2) The fact of the complamnt and the text of the dispositive order
become public only upon final disposition

Rughts of the Accused Judge

(1) At each phase of the process a judge who is the subject of a
complant has the right B and may be required B to make a written
response to the allegations

(2)  The accused judge also has the right to appeal the decisions of the
Judicial council to the Judicial Conference

Disposition of Complaints
The number of judicial complants filed in 1997 totaled
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679, a 28% increase of the 529 filed 1n 1996 Filings ncreased to
1051 1n 1998, an increase of 54% over 1997, and an increase of
nearly 100% over 1996 The dismussals by chief circuit judges
mcreased from 361 1n 1996 to 742 1n 1998, an increase of 105%
Actions by Circuit Judicial Councils were 249 m 1996 and 260 1n
1998, a modest increase of 4% Over 80% of the complaints
dismissed by the several chief judges without the appointment of a
special 1nvestigatory committee were found to be directly related to
the ments of judicial rulings by the subject judge Table 12
attached hereto sets out these statistics 1n more detail
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Table 12
Judicial Complaints Filed, Concluded, and Pending

1996 1997 1998
Filed 529 679 1,051
Concluded 610 486 1,002
1 By Chief Judges 361 273 742
Dismissed 351 266 734
Corrective Action Taken 3 2 3
Withdrawn 7 5 5
2 By Judicial Councils 249 213 260
After Review of Chief Judge=s Dismissal’
Dismissed 248 212 256
Action Taken - - -
Referred to Judicial Conference - - -
After Report by Investigative Commuttee
Dismissed 1 - 2
Action Taken . 1 2
Referred to Judicial Conference - - -
Pending 21 214 263

'On petition for review of a chief Judge=s dismissal of a complaint
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SECTION 3

STATE SYSTEMS FOR SELECTION OF JUDGES

Objective

after completing this section the participants will understand criteria used and
commission procedure in the selection of judges in the various states of the USA

The participants will study the following materials

I HANDBOOK FOR JUDICIAL NOMINATING COMMISSIONERS CHAPTER 3
“EVALUATIVE CRITERIA”

I APPENDIX TO CHAPTER 3 “SELECTION CONSIDERATIONS”

III APPLICATION FOR THE INDIANA COURT OF APPEALS
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Evaluative Criteria’
Establishing Criteria

Aspart of the organizatronal mesting, commissioners will find # halpfulto identify the
evaluative critesia to be used in the selection process The criteria needed for a
particular judicial position depand an the role the pudge will play. By examining the
ceore criteria winch relate to the work of overy judge, and adding criteria for different
Judicial roles, a commsssioner whi be abile io determine the quglities 1o be soughtina
judical nominee.

The foliowing examination of evaluative eriteria Is based on- staté constitutional and
statutory requirsments Jor judicial office, fiterature on judical selection and the
judicial process, and ifterature on judiciat psriormance evaluation. Before beginning
theselection process, commissioners should becomefamiliarwith the minimum lega!
qualifications for the judicial vacancy in question Qualifications relating o age,
citizenship residency oralicensetopractice law ORen appsar m state constitutions or
statutes. Other sources for judicial evaluation inciuds reports hy the medie, court
observers and bar assocations

The appendmnx to this chapter contains suggested meazures, th question form, foreach
criterion. Each question has been designed ic highlight particlar aspecis of an
applicant's background. By considenngeach of the Questions, a commissioner should
gain snsight into whether any gven appiicent will make a good jutige.

A judicial nominating commissicner wili find & helpful 10 use Hexible, subjeciive
critenia when screening and svaluating candidates for judicis! offico. Below isa Iist of
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14 suggestad ¢riteria tor judicial selection

Roles and Their Criteria

Quahties for alt judges.
® suitable age
# good health
® impartiafity
¢ industry
@ ntegrity
@ professional skills
@ community contacts
@ SoC18! awarsness
Additional qualihes for appoftate judges:
& colegiality
& writing abitity
Additsonal quaiities for irial judges:
@ deCisiveness
® judicig! temperament
& speaiung ability
Additions! qualitios for supervisory judges:
® admaustratwe abilfty
@ interparsonal skills

Qualities for Al Judges

Switable Age A candidate for judicial office should be oid encugh fo have iagal
experence but not 10 ol to possess the level of energy demanded by a judicial
position Any age lumitations will depend on indrvidual circumstances such as: heaith,
energy, vitaity and mandatory retirement requirements. Since a fine must be drawn
somewhere, however, there is ample justificstion for a maximum age of 80 if the
candidate would be a first time judge and an age of 64 for promotion fo a higher courl.
The public & enfitied to the apposntment of persons who are abile o render Jong and
vigorous service as part of the judiciary A maximum age is riso consistent with the
policy behind mandatory retivement plans now exstng m 39 states and requiring
judges fo ratire fromthe bench at ages ranging from 7010 75 The ageof appointment
should besufficiently lowto avoid a judge’s mandatory retirement just as the judge has
reached peak effectiveness

Good Mealth Ths demands of judicial office requre 2 high level of performance and,
consequently, appiicants should be physically and mentally heaithy. Good physical
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heaith requires judges ko be free of debilrtating aliments, njuries and diseases. Good
mental health regquires an indwvidual o have 8 sound, alert ming and a high degree of
emobonal stab:iity An applicant’s health should not interfere with judiciat duties or
adversely affect the ability to function as a fair and impartial judge.

impartiahty Agocdjudgeshould possess the ability lotreatcages objectively regard-
less of theidentity of the pastics orthe subject matter of the controversy. The judgewill
be required o consider the facts before the court neutrally andwith an opanmind. A
judge will be asked to ignore personal preditections and “disengage mmssifsolaras
possible, of everyinfiuance ihatispersonalor that comes from the particular situation
which is presented o him, and base his judicat decision on glements of an objective
Rraturg.”?

An applicant who s an altorney, must be able 1o make the transiuon from a tramed
advocate to an independent fact-finder and ovaluator He or she must ne capable of
putting aside a tsndency to pick sides and be able to gnalyzs the facts of any given
controversy gbjectively.

Finally, ajudge should carry an impression of fairness tothe partestoa conlroversy, to
the attorneys and to other judiges. Aclorsin that judge’s court should feel confident
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hisalth requires judges to be free of debiinating aiiments, injuries and diseases. Good
mental health requires an individual 1o have a sound, alert mind and 2 high degree of
emotional stability. An apphicant’s heaith should not interfors with judicial duties or
adversely affect the abilty to function as & fair and impartial pxige

impartigity A goodjudge shouldpossess the ability to treat caves objectively regard-
less ot the identity of the pasties orthe subject matter of the controversy. The judge will
be required 1O consider the facts before the court neutrally andiwith an openmind A
judge will be asked to sgnore personal preditections and “disangage umself so far as
possible, of every infiuenca that s personal or that comes from the particular srtuation

which is presented fo him, and base his judicia! decision on siements of an objsctive
nature "2

An apphcant whe 15 an attomey, must be able to make the transihon from a trained
advocate to an independent fact-linder and evaluator. He or she must be capable of
putting aside a tendency to pick sides and be able to analyze the facts of any given
controversy objectively

Finally ajudgeshoulkdcarry an impression of fairness tothe partiss toa controversy, to
the attorneys and to other judges. Actors in that judge’s court shouid feel confident
that thewr sice will be afforded fair and Independent consideration.

industry.The demands of rising cessloads and backiogged calendars have accentu-
ated the unportance of selecting indusinous jutges. if, i the past, it was evervaiidio
consider a judgeship e form of smecura tor lawyers who were raady to work less, that
assumption Is no longer valid today? The impac? of caselocad pressures on the core
requirement of judicial incustriousness applies with equal strength 1o both tnal and
appeliate courts.

The quality of industry incorporates sevaral lypes of work habits Dedication is one
aspect ofmndustry andincludes 2 willingness to devote sufficient, or even extra, imelo
compiete tasks. industry eiso demands diligence, involving steady and constant
applicaton to the task athand.* Punstuality is aiso required. A judge should be prompt
and preparsd To retam public confidence in the administration of justice, & judge
must be in the habit of apening court on time. Another aspect of industry is dacisive-
ness, which 13 of pasticular impertance totriat judges. Yo keep cases moving, 8 judge
must be willing and able to reach decisions with confidence anct without hesitation.
Finally, anindustrious judge 18 a gocd administrator, knowing how tomanage time and
ensure that any judiclal steff work at peak efficiency

integrity. The responsibiity of judges far making decisions that affect tives and for-
tunes requires the ssiaction of men and women of unguestioned integrly At & min-
imum integrity means imtetlectual honesty, moral vigor and professional uprighiness
itaiso requires asense ot honor, trustworthiness and absohute sigeerity and reliabidity
A judge with Integrity is unswervingly sthical Ethical conduc! by judges requires, ata
minimum, commitment and adherence to the law, the Code of Judicial Conduct and
the Code of Professicnal Responsibitity.
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Prolsssonal Skiis. All judgss are expected to be well-versed in fundamental legal
areas Even judges who are ass:gned to Sourts where they will have oniy one type of
cese mus! be prepared to hear a variely of 18sues covering procedurs, evidence and
constitutional law as well as the substantive arags of therr conrl's junsdickon

Neisther graduation from law schoel nor the fulfiiment of a minimum requirament of
years adnutied to prectice is sufficient 10 acquire the professional skills needsd for
judcial office Both the length and type of tegal expenience should be taken inte
account. As g general rute, about 10 years of iltipation oxparience would indicste 2
famitiarity with court procedures and isgal subjocts

Legal anatytic ability is aquaily valuable idestly, a judiciatl sandidate should possess
ntelligence, a capacity for abstract thought and intelectual curiesdy

The quality of clarity ¢f thought and expression. .means lucidity m reasoning. 2
gense of ercer or arvangsment. The model iwdge must know mstinctivoly the differ-
ence betweern that which g imporntant ang that which is merely interesting. He must
know well the meteriat fallacies of reasoning and avoid them 5

Judges are oiten asked t0 become axparts in different areas of the law with each
assignment. Effective judges can atiapl 10 a varigty of assignments Thus & quakified
judicial candidate must beable to achieves level of expertise inons ares ant yet fraely
move into anocther when a new assignment creates such a demandg.

Communily Contacts Judges are in & position to enhanct the publics view of the
court. Itis deswable for judges tc act as e court haison to the community ¥Whon ludges
publish arhicies, teach, and parbeipate in community activities, they benefit both the
courl and the public in perticuiar, partisipation in communily activities can enable
judges to be more sensiilve 1o the problems and concerns of aitarneys practicing
before them as well as those of the parties to 8 disputs In aggition, the community 15
likely to become more sensihive to the pressures ©f the court and in tum more
supportive of the needs ofthe court. Judges, in shert, shouldmaintain an awarensss of
their pubhe role

A Judge should striva to make the court as viatbie 1o the public as is conastent with
the privacy needed ior meditativa, studicut, and deliberate docision making. The
only businass 0F g court is public business. Tharalore, heshould inmiste and accept
procedures which will make the count system and #is jodges accountable 1o the
pecpis for the publc furis utilzed ang for the public power conferred upon the
COUrts and judges &

Social Awarsness “The great tides and currents which engidf the reet of men donot
turn aside in their course and pass thejudges by," sald Justice Cerdozo 1 his lectures
on The Nature of the Judiciel Process.? Judheial decisions even whan they only
attempt te resoive the nghts of the immediate parfies, must somebmes delve into the
reaim of soc:sl or public poticy Thus, o 13 useful for judges to have some familiarity
with and sensitivity to the renge of social issues which often coniront the courts

At the same tims, however, judges must be aware of and sensitive to the uses end
limitatrons of the lew 83 a {00l for correcting socs! problems. Assuradiy, NCtevery Case
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requires changss i legal doctring or 2 refashioning of principles to meet some
perceived need of public policy The law must have a degree of stebility and predicta-
bility from past through future generations. Yet, a judge shoulc have an interest in
improving the law and its service to peopie Improving the law will induce a wilting-
ness, when circumstances require, to permit changes in legal dogtnne, bnnging the

law into conformity with changed social conditions and evolving concepts of socisl
justica,

Additional QualiGes for Appeliate Judges

Unlike trial court judges, appetiate judges are all professionat witters. An appeilate
judge must write his or her oprsons and do $0 in ssoighon from the iswyers, jurars,
witnesses and litigants normally encountered by trisl judges However nomatter how
isoletad the appeliate judge may bowhen actually writing an opinion. eppellate judges

must have the abifity to work with their colleagues m the prpcass of collectve
desssion-making

Collegnelity The collechive detision making aspect of an appeltate judge’s role
requires loyaity to the appetiate court. Appeliate judges are engagedinan attempt to
express the iaw This common purposs domands ioyatty to the court as both an
wnatitution and s coliection of diverse mdividuals

Coliegratity requires judges to understand and respect their golleagues”™ differing
views Parsonality disputes should be nunimzed and the art of compromise devel-

oped. haMdﬂndemmiu.aimmum‘odmmw
recewing criticiam.

A good appeliate judge recognizes thal he is part of & greater whdie, which is itself
part of s procacs. Thus, he cares abaut the quality-of all decisions rendered by ha
mmmmmmnm%hbdﬂumhmd

compromise—hie 1akes, suggestions. but he nover compromiscs ns
principies :gmwmmwmam!ﬁmmm&m
ulmately, he disag expracses that disagresment. He cocuiates

mmmmm:mammmmmm

there is no sxcuse for unnecessary judicial
Writing Abilily. Since appeliats judges spend g major part of thisir sma writing opin-
lons, it ie crucial that they be able to produce lucid and understundable opmions. The
orgamization of an opinion will persuade its readers through jis logic and internat
coherence. As ono promnent protsssor noted-

The of & judge’s oplnion has & good doal to do with whisther he 13 & good
Bid!:u 'm,opﬁsem axedisorganizad, or titorate, ormarrad by falfacies of tagic, or
gthened cfanappelists

Addifionst Qualiies for Tial Judges
Triat judges must be capable of dealing with a wide range of acthrs in their courtroom
Not onily must g trel judge raspond 1o sttormeys and their clients but they must also
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react to witnesses and be able fo mstruct jurors on the lewl

Decrsiveness Atrial judge must becapable of makmg quick decisions under pressurze
Often a tnel judge will ba required to fule on cbjections as soon as they are rased
Motions, too, will require prompt decisions if ceses are o progress Atrial sudge must
be able fo keep casss moving and be willing and abie 1o reach decisions He or she
must be able 1o quickly sssimilate iaw and facts and to respond to issues raised by
counse! with confidence and without hexitation The judge must be willing 10 Make
hard dacisions and be able to rule with firmness,

Judicrat Temperament, Thejudge's jobinciudes contactwith lawyers membersofthe
public and court employess and requires an Inordinate amount of an elusive quality
called judicisl temperament Judicial temperament encompasses 2 varety of noble
qualities. One of these qualiies is dignity To bedignified a judge must possess “quiet,
tactful ways, and caim yet firm assurance ™1 Dignity aliows 2 judge to carry authorily
and insprre respect for the couri Judicial temperament also requires sensitivity and
understanding. An understanding judge is sensitive {0 the feelings of those before the
court, recognizing that sachand every case is important to ail the parhicipants. Finatly,
a candidate is not temperamentally surted for the bench unless he or she possesses
graat patience. Patience is simply the ability 1o be even-{empered and to exeriss
restraint.

Speaking Ability. A trial judge should speak effeclively m grder to be understood by
those appeanng before the banch as well as by visitors in the courtroom. More
importantly, any defendant appeanng before a judigs wahout counset must under-
stand the judge'squestions relating to issuss such as whether the defendant iseligible
for court appointed counsel. Finally, communicetion ekills are essental for a clese
working relationship with 2 jury. The judge must give the jury an understanding of its
roi2 and nstruct the [urors on the law using plamn Engish.

Adkitional Qualiies for Supetyisory Judges

Many judges have respansibilibies apart from adjudication Some fitl special pesitions
such as presiding or chuel judges thet require advanced supervisary skilis. As an
administrator, a judge should be ebie to dalegete responsibitity and use the ime and
talents of hrs or her staff misaly in addition, 2 judge acting in @ supervisory capacity
will noed certamn interparsonal sikiife

Admmnsirative Abltty Where ajudgehes administrative responsibilities, he orshewill
need to be 2 good organizer Organzation sidils include an ability 1o deiegate cortain
administrative responsibiites and o use a staff wisely Admanstrative abifity incluges
keeping filos and papers well-orgamzod and kesping abregst of office gctivities

interpersonel Skiffs As asupernsor, 2judge shouid aisc possessceriam snterpersonel
skills. When supervising an admuustrative staff or other judges, a judge should have
the abihty to motivate others. A good supervisor should review the work of a staff and
keep the staff informed of its love! of performance. When overséeng other judges a
superviscry judgs should be skifled st mediation. For exampie when dges heve
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ditfering viows on court admimstration, the supervising judge may need toencourage
compremise

Conclusion

By adopting corkisetly defined crileria for judicial selection, a nominating conunission
will bo aquipped to effectively screen and evsluate candidates for judicial office. When
these critera and suggested measures for evaluation have besn adopled in advancs,
many of the frustrations and apprehensions of commissioners will be aliminated
Commissioners equipped with & solid idea of what they should look for in any given
appiicant wil! be secure in their final recommendations 1o the apgiointing authority A
commies;on thet has defined its standards for evaluating judiczal candidates will gamn
confidence that it haa chosen thoss best gualified to hold judicisl office.

1 Ths chaptar is, m targe part, an absiract of a report of the special AJS Committee on
Qualitications Guidefines for Judiciat Candidates.

2. 8. Cardazo, THE NATURE OF THE JUDICIAL PROCESS 121 (1921) (The Stoms Leciures
at Yale Unlvarsity)

3. E Devitt, Ten Commandments for the New Judge, 47 AB.AJ. 1173, 1178:{1961) reprinied
In€SABAJ 574,575 {1979)
4 American Bar Aszociation GUIDELINES FOR JUDICIAL SELEDTION ¢1881) funpub-

S R Aldisert, What Makee 3 Good Judge? {pt. 13, 14 WA Rep. 1,2 (Winter 1982),

8. N. Helfaernan, What Makes & GQocd ? 14 WA 45 .1
¢ an, ma-ug& Judge? (pt. 2} Rop 4.5 {Spring, 1882)

8. S. Roberts, What Makes 2 Good Judge? , 14 WA Rep 4.8 (Spring 1962)
§ R.Leflar WMCWM?M‘%:%#U&M 48

{Spring 1982).
10 B. Shientag, THE PERSONALITY OF THE JUDGE €2 {1974) (Benjamin N Cardozo
Lectures, Association of the Bar of the City of New York)
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APPENDIMX.
dolection CGongiderationg,

Suitable Age

Suggested Measures Answers to the following questions should be heipful in evaluat-
ing wnether or not an individual is an appropriate age for judiciai sefection

1 How old s the individual?

2 What if any, mimimum age limitations are listed in the states constitution and
statutes for this judicial office?

3 What 1s the states mandatory retirement age?

4 Forwhat period of ime if at all, is a judge allowed 1o serve beyond the mandatory
retirement age”?

5 What s the term of office for which this person Is being considered?

& Wil this individual be able to complete his/her term of office before the mandatory
retirement age?

7 Will thus person s age interfere with the effective discharge of Judic.al duties?

8 Will this person s age allow him/her to give reasonably iong and vigorous service to
the bench?
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Good Health

Suggested Measures The following questions may be usefut to ask indviduals, their
doctors and acquamtances to help determine If the candidate has sufficiently good
physical and mental heaith for service on the benzh

1 Has this person seen a doctor within the past year?
2 Has the doctor filed a medical report on this person?

3 What 1s the doctors professional opinion regarding the state of the individuals
health?

4 Will this person’s physical health interfere with the performance of judicial duties?

S Does this person have any habits which would impair his/her ability to perform
judicial functions?

6 Has this persen had a senous tliness within the past five years? If so, are there any

continuing side effects from this ilhiness? What are they? Would they interfere with the
pertormance of judicial duties?

7 Has this person ever been hospitatized or substantiaily incapacitated for more than
ten days within the past five years due to iiness or injury? If so are there any

continuing side effects from this hosprtahization? What are they? Would they interfere
with the performance of judicral duties?

8 Does this person suffer from any physical handicaps that could impair hus/her
effectiveness on the bench?

8 Has this person ever been treated for alcoholism? If so when was the treatment

sougnt and wili this person and his/her physician certify the alcohol probiem 1s
controlled”?

10 Has this person ever been under psychiatric or psychological care? If so what was
the problem? Would the problem interfere with his/her effectiveness on the bench?
Does the probiem still exist?
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Impartiality

Suggested Measures in determining whether someone 1s or can be impartial as a
judge it may be helpful to seek answers to the following questions Since there are
many imponderables involved n judging the ability to be impartial, 2 number of
guestions are suggested

1 Can this person listen to the arguments of alt parties before making up his/her mind
compiletely on the determination of legal 1ssues”?

2 Is this person willing to Iimit activities and reiationships that will tend to interfere
with his/her usefulness as a judge?

3 Does this person possess the equanimity to avoid undue influence on his/her
decisions through flattery or adverse comments and criticism?

4 lIs it hikely this person will be influenced by demands of particular groups or
orgamizations or desire for personal popularity or notonety?

5 Can this person set aside party preference and be free from pohtical ties which may
bias his/her decistons?

6 Wil this person’s rulings be free from racial bias? religious bias? ethnrc bias? bias
based on sex? bias based on sociai status of the parties? bias based on the economic
status of the parties?

7 Will this person be free from predisposrtions in crimynal cases? in suits for money
damages? in domestic relations cases? in class action surts? for or aganst corporate
defendants?

8 Will this person show favoritism for or against any attorneys?

9 Is this person abie to refuse presents or favors from lawyers or hitiganis?
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Industry

Suggesied Measures Answers to the following questions should be helpful in deter-
mining whether or not the individual being evaluated is industrious

1 Is thts person an earnest worker?

2 Isthis person wilhing to devote time beyond the normal length of aworking day to get
his/her job done?

3 What have this person’s working hours been like in the past? Would they be hikely to
change?

4 To what extent does this person balance doing hus/her own work with delegating to
others?

5 Does this individual insure steady progress on assignments given to him/her?

6 Does this individual have a reputation for completing assignments on time?

7 Is this individual usuaily well-prepared?

& Is this individual usuatly thorough in his/her work?

9 Does this individual have a habit of keeping appointments and arriving on time?
Additional questions for applicants presently sitting on the bench

10 Does this person begin court promptly?

11 Does this person issue timely rulings and judgments?

54



Integrity

Suggested Measures It 1s possible to suggest a number of questions which f ans-
wered could be useful in determining whether or not a person has integrity However
it should be understood that integnty Is an intensely personal quality and often its
presence or absence 1s not easily discerned by others Therefore these questions are
offered as guidelines only with the caveat that many may be difficult to answer

1 Does this person have a reputation for cutiing corners?

2 Does this person have a reputation for refusing to deai openiy and fairly with
adversary counsel or other attorneys?

3 Has this person been found by a court to file nusieading documents or papers?

4 Have any complaints been filed against this person with any disciplinary body? Ifso
what was the nature of those complaints? Have any of those complamts resulted in
discipline or sanctions? if this person has besn disciplined how long ago did the
discipline proceeding take place?

5 Does thus person pay his/her debts and discharge his/her obligations prompily?
€ Has this person ever been held in contempt for deliberately misquoting the law?
7 Does this person have a reputation for musrepresenting facts or evidence?

8 Has this person ever been arrested for any violation of any faw? If so were any
charges ever brought? What was the resuit?

9 Has this person been involved as ptawntiff or defendant in any legal proceedings
involving morat turpitude, dishonesty or unethical conduct on the part of this person?

10 Has this person reguiarly filed federal (and where applicabie state and local)
income tax returns?

11 Hasthis person made any false or musleading representations on his/her applicant
questionnare?

12 What 1s this person s reputation in the community for integnty and respect for the
faw?
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Professional Skills

Suggested Measures The following questions should provide insight into a candi-
dates professional skills

1 Before what courts is this person admitted to practice law? What were the dates of
this person’s admission to these courts?

2 Before what admunistrative bodies is this person admitted 1o practice® What were
the dates of thus person’s admission to such bodies?

3 Is this person actively engaged in the pract.ce of law?

4 I this person 1s not now actively engaged in the practice of law, was he/she ever so
engaged? For how iong and during what period of time?

5 What has been the general nature of this person’s legal practice? Has he/she
specialized in any areas? What are the areas of specialization?

6 Has this person regularly appeared in court as part of his/her legal practice? lf so

how many cases has this person tried to conclusion as a trial lawyer? Generatly what
types of cases were they?

7 How many appeals has this person argued? Generally, what were some of the issues
on appeal?

8 How many cases has this person handled before adminustrative agencies? What did
some of the proceedings involve?

9 How extensively has this person been mnvolved in depositions motions, and other
activities related to discovery?

10 Has this person published any legal books or articies?
11 Has this person ever taught any law school courses? What were they?

12 Has this person ever taught any continuing legal education courses? What were
they?

13 Has this person ever clerked for a judge?

14 Does this person show an understanding of iegal 1ssues in wntings and
arguments”?

15 Is this person generally well educated and informed n fields other than law?

16 Does this person possess a general working knowiedge of the substantive law 1in
the fields which are Iikely to be encountered on the bench?

17 s ttus person well versed in the procedural and evidentiary law of the junisdiction?

18 Is this person generally familiar with current iegal trends and new developments in
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statutory and case faw?

19 Has this person attended any continuing iegal education courses or seminars n
the past five years? What were the subjects? How many hours of course work dig
he/she complete?

Additional questions for applicants presently sitting on the bench
20 Are this person's decisions well reasoned and well thought out?
21 Does this person show an understanding of legal 1ssues 1n rulings and decisions?

22 Does this person ask relevant perceptive questions about matters before his/her
court?
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Community Contacts

Suggested Measures The strictures of the Code of Judicial Conduct may make it
somewhat difficult to evaluate an individual’s ability to limit outside activities while still
masntaining community contacts that are beneficial to the court and the community
The following questions may be useful to help indicate whether the person has the
interest, desire and abifity to engage n hmited but appropriate community activities

1 Hasthis indvidual ever spent any ime as alecturer or teacher ina law school? In any
other institution? How much time?

2 Isthisindividual willing to serve as a lecturer or teacher in a iaw school in the future?
In another educational institubion?

3 Has this individual partictpated as an instructor 1in any continuing legai education
courses”?

4 Is this individual willing to devote some time to serving as an instructor of continuing
lega! education courses?

5 Has this individual ever participated as a guest lecturer at any {aw schools?

& Does this individual belong to any bar associations or professional organizations?
Which ones?

7 Is this individual active 1n any commuttee work for any bar associations or profes-
sional organizations?

8 Is this individual willing to spend some time speaking to bar associations or
professional organizations?

9 Is this individual invoived in any civic or charitable activities? What are they? What s
the extent of his/her invoivement?

10 Does this individual have any cultural interests or activities?

11 What are this individual s hobbies or outside interests?
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Social Awareness

Suggested Measures Social awareness is perhaps the most difficult quality of all to
ientify Although 1t 1s possible to evaluate an individuals background and actions,
social awareness is almost closer to a junsprudential phulosophy than a perscnality
trait Therefore, the following questions are suggested only as guidelines Informinga
judgment these suggestions should not be considered as conclusive proof or evi-
dence of a candidate’s social awareness

1 Does this person appear tc have a strong sense of social and moral responsibility?
2 Has this person ever engaged in any pro bono lega! work? What was it?

3 Has ttus person exhibited any knowledge or perspective and understanding about
lega! hustory and philosophy?

4 Has this person demonstrated an ability to balance competing interests of stare
decisis (adherence to precedent) and social change?
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Collegiality

Suggested Measures Coliegiality is an especially difficult quaiity to measure It may
not easily be observed in the workstyles of lawyers or trial judges who are cand:dates
for the appellate bench and 1t 1s even hard to measure in sitting appeliate judges
However, when a judge does not work well collegially, the lack of collegiality 1s
probably conspicuous by its absence Thus, many ofthe questions that may be useful
in helping to measure collegiality focus as much on personal hifestyle as on the way an
individual has conducted his or her professional career Nevertheless the ability to
function smoothly in a coliegial court is an essential quality for appeliate judges and
the following quest:ions may be usefut in judging its presence or absence

1 Does this person tend 10 monopolize conversations?

2 Can this person be persuaded to change his/her mind?

3 Does this person respond well to criticism?

4 is this person perceived as unreasonably ngid in his/her views?
§ Can this person constructively criticize others?

6 How long has this person been employed at hus/her current place of business? How
long was he/she employed at his/her previous place of business?

7 Does this person indicate ioyalty to his/her current or former employer?

§ How does this person perceive his/her fellow workers and subordinates? How do
his/her fellow workers and subordinates perceive him/her?
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Writing Ability

Suggested Measures Writing ability 1s likely to be revealed over an individual s entire
career Like most skills when honed by frequent use and practice 1t tends to improve
over time Thus there should be ample evidence of the writing abiity of a judge or
judictai candidate In evaluating this evidence the following questions should prove
useful

1 Canthis person claim sole or primary authorship of any briefs? How many? Arethey
clear and understandable?

2 Can this person claim sole or primary authorshin of any law review articles? How
many? Are they clear and understandable?

3 Can this person claim sole or primary authorship of any continuing legal education
or bar journal articles? How many? Are they clear and understandable?

4 Has this person done any nonlegal writing? What has he/she written? is 1t ciear and
understandable?

5 Does this person indicate a good command of English grammar?

& Does this person indicate a good styie of composition n his/her writing?
7 Can this person meet writing deadlines?

Addrtional guestion for applicants presently sitting on the bench

8 Has this person wniten any judicial opinions? How many? Are they clear and
understandable?
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Decisiveness

Suggested Measures A judge s ability to be decisive 1s one of the harder quaiities to
test Some find the judicial decision making role to be very compatible with therr

personalities The following questions may be helpful in indicating the presence or
absence of decisiveness

1 Can this person make up his/her mind?

2 Does this person have the conviction to stand by his/her decistons?
3 Can this person be firm in conducting court proceedings?
Additional questions for applicants presently sitting on the bench

4 Is this person abie to keep the caseioad moving?

5 Is this person firm in conducting court proceedings?
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Judicial Temperament

Suggested Measures Since judicial temperament s in realty a broad category
consisting of a number of personal virtues, a vanety of questions can be used to
determine how well a person rates with respect to this quahity

1 Is he/she a good histener?
2 Does this person have a reputation for losing his/her temper?
3 Is this person courteous 1n hus/her deahngs with others?

4 Has this person ever been held in contempt of court? if so what were the
circumstances?

5 Does this person often speak in an intimidating manner?

6 Is this person tactiul and diplomatic?

7 Does this person put others at ease?

8 Has this person besn flexible in dealing with different people in different situations?
8 Does this person get along with partners?

10 Does this person treat subordinates with respect?

11 Does this perscn exercise tolerance and self restraint?

Addrtional questions for applicants presently sitting on the bench

12 Does this person pay attention to the arguments of counse! and testimony of
witnesses?

13 Does this person avord sensationalism in court?
14 Does this person have a reputation for being coercive in conducting court?

15 Was this person ever rebuked by an appellate court for lack of judicial tem-
perament?
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Speaking Ability

Suggested Measures The practice of law 1s a career which requires the ability to
communicate through speaking Whether a lawyer tries cases, argues appeals or
negotiates corporate deals he/she must be able {0 persuade others through his/her
speaking skills Thus the lawyer's entire career should help provide clues about
his/her oral communications skills in addrtion, the following questions may be helpful
to ask to indicate how effectively the applicant communicates through speaking

1 Hthe individual was invited for an interview did he/she give convincing well-spoken

responses to guestions? Couid he/she explain legal concepts clearly to any non-
lawyers involved tn evaiuation?

2 Has this person taught any ciasses? How was he/she received?
3 Has this person given any speeches? How were they receved?
4 What 1s this persons reputation for effective speaking among his/her colieagues?

5 What 1s thus persons reputation for effective speaking among judges he/she has
appeared before?

6 Does th s candidate have a fluency with and command of the English language in
his/her speaking?

7 Has this person demonstrated talent in commurnicating technical and compiex legal
matters to chients?
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Administrative Ability

Suggested Measures Administrative skilis can be demonstrated 1n a variety of ways
The following questions may be helpfut in indicating whether an individual has admin-
istrative abiinty

1 Does this person aporoach problems in a iogical and well-organized manner?
2 Does this person manage hus/her time effectiveiy?

3 Has this person shown an ability to delegate assignments? is he/she a good judge of
what to delegate? Is he/she a good judge of the peopie to whom assignments should
be delegated?

4 Can this person keep tus/her files and papers weli-organized? Can he/she locate
documents when he/she needs them?

Addional questions for applicants presently sitting on the bench
$ Dces this person make aopropriate use of ime in a courtroom?

6 Can this person move his/her docket effectively?
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Interpersonal Skills

Suggested Measures The following questions may help to indicate whether an indi-
vidual possesses those interpersonal skills necessary to be a goed supervisor

1 1s this person an effective supervisor? Does this person train his/her staff? Does this
person review the work of his/her staff? Does this person keep his/her staff informed
about iis level of performance?

2 Does this person appear able to motivate others?

3 Has this person taken responsibility for errors and oversights committed by the staff
he/she supervises?

4 Is this person skilled at medigtion? Can he/she persuade peopie to compromise?
5 Has this person acted in a supervisory or leadershup capacity within a taw firm?
6 Has this person demonstrated leadership abiity when chairing any committees?

7 Has this person had to mediate among differing demands when in a leadership
position?
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INDIANA JUDICIAL NOMINATING COMMISSION
APPLICATION
FOR THE
INDIANA COURT OF APPEALS

I Please provide your
A Full legal name and any former names

B Addresses and telephone numbers (home and
office)

C Date and place of birth
D Social Security number
E Marital status

F Spouse's and children's names, 1f

applicable, and
their birth dates and places

IT Please attach your recent photograph to the

front of each copy of your application
111 A In what county of Indiana are you domiciled
and for how long~

B When were vou admitted to the Indiana Bar?

C What 1s your attorney number?

v A Please list all colleges and universities
you have attended other than law schools
Please attach tran- scripts from each

School Dates Enrolled Degree or
Certificate

B Please list law schools and post-J D
programs attended Piease attach transcripts
from each

School Dates Enrolled Degree and
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Class Rank

C Please describe any academic honors,
awards, and

scholarships you have received and when

vV A Please provide your employment history since
graduation from college, including
titles or positions, locations, and dates

B If applicable, describe the nature and extent
of vour practice of law, present and former,
and 1ndicate the names of your partners,
associates, or employers Please include a
description of the extent of your Jjury

experience, 1f any

C If applicable, describe the nature and extent
of your judicial experience Please include a
description of your experience presiding over

Jury trials, 1f any

VI A Please list by caption, cause number, and
filing date up to five of your trial or appellate
briefs and/or written judicial opinions

B Please list up to five legislative drafts or
court rules written by you Please refer to thnem DY

official citation, 1f applicable, by date, and
by subject matter

C Please list up to five of your contributions

to legal journals or other legal publications
Please give titles, official citations, and a
prief description of the subject matter

D Please submit copies of any four of the
entries listed

E . Please describe the nature and extent of any
pro bono work you have undertaken in your
career

F Please 1ndicate the five most significant
legal matters entrusted to you whether as a judge or
lawyer and why you believe them to be so

G Please provide the names, addresses, and
telephone numbers of three attorneys who have
been your profes- sional adversaries 1n your
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practice or who have litigated substantial cases

in your court and who would be 1in positions to i
comment on your qualifications for this Judicial
position

VII A Please describe any efforts, achievements,
or contributions on your part, including written
work or speeches, made toward the
1mprovement of the legal system and the
administration of justice

B Please describe any efforts, achievements,

or contributions on your part, including
written work or speeches, concerning public affairs
and contemporary problems

C Please list any memberships and offices you
have held 1n civic or charitable organizations,
including brief descriptions of the purposes of the
organizations and of your 1involvement

D Please list any memberships and offices you
have held 1in professional organizations, as well

as brief descrip-
tions of the purposes of the organizations and
of your involvement

E Please list any memberships vou hold in
soclial clubs or organizations If any of these
restricts 1ts member- ship on the basis of race,
sex, religion, or national origin, please
indicacte

F Have you had any teaching experience 1n the
law? If so, give the names of the institutions
or programs, your tities, and the dates

G Please describe your hobbies and other
leisure activities

VIII A Please provide names, addresses, and

telephone numbers of three professional
references

B Please provide names, addresses, and
telephone numbers of three personal references

C Please list any lawsuits or legal
proceedings, including bankruptcies and
dissolutions, 1n any Jurisdiction, to which you have
been a party Please provide dates, docket
numbers, names of other parties, and, if
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needed, a brief explanation

D Have you ever been arrested or cited for any

violation of the law other than for routine
traffic violations® If so, please provide dates,
Jjurisdictions, and a brief explanation of the
arrest and i1ts resolution

E Are you now, or have you ever been a member
of the Bar of any other state® If so, when and
where®

F Have you ever been disciplined 1in any way,
formally or informally, by the Indiana Supreme
Court Disciplinary Commissicon, by the Indiana
Commission on Judicial Qualifications, or
by similar committees i1n other
jurisdictions® If so, please explain

G Have you filed all federal, state, and city
tax returns which are now due, and are all payments
current? If answer 1s no, please explain

IX A Please attach a copy of a statement from

your physician describing your general physical
condition

B Do you have any physical limitations which
require accomocdation® If so, please specify

C Have you ever been diagnosed as having an
emotional or mental condition or 1illness, or have
you undergone treatment for an addiction to drugs
or alcohol?® If ves, please provide pertinent dates
and names of your doctors

APPLICANT'S SIGNATURE

70



WAIVER AND STATEMENT OF CONSENT

The undersigned applicant hereby waives the benefits of

any statute, rule, regulation, or doctrine of the
common law prescribing confidentiality or praivacy of
records The reach of this waiver extends to the
records of any administrative, disciplinary, or
governmental agency or committee, 1including but not
limited to the Indiana Commission on Judicial

Qualifications, the Indiana Supreme Court Disciplinary
Commissicn, the Bocard c¢f Law Examiners, and any similar

agencies o¢f other Jurisdictiors The undersigned
further airthorzzes and reg.ests every persor, f-rm,
company, corporation, governmental agency, court,

association, or institution having control of any
documents, records, or other information pertaining to
the undersigned, to furnish to the Judicial Nominating
Commission or its agents any such information,
including documents, records, disciplinary complaints,
formal or informal, pending or closed, or any other
pertinent data, and to permit the Judicial Nominating
Commission or any of 1Ts members, agents or
representatives TO 1nspect ana make copies of sucn
documents, records, or other information The
undersigned specificaliy authorizes the release of any
state or federal tax information The undersigned doces
hereby release and discharge the Judicial Nominating
Commission, 1ts 1ndividial members as now or herealiter
constrtated, thex=x employees, agents, and
representatives, the Indrana State Police, the Indiana
Department c¢f Revenue and any other agency or person
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or their agents or representatives providing
information from any and all liability of every nature
and kind arising out of the furnishing and use of
information concerning the applicant

The undersigned agrees and understands that the Indiana
Judicial Nominating Commilission or 1ts agents or
employees may 1nterview or otherwise consult members of
the legal, 3judicial, and general community concerning
the professional competence and 1integrity of the
candidate, that the names of all candidates will pe
publicly disclosed prior to their evaluation by the

Judicial Nominating Commission, that a cred:t
investigation may be made, that an investigation by a
law-erforcement agenc may  be reqaested by the

Commrission, and that this application and information
w1ill be publicly disclosed 1f the applicant 1s included
in the first group of candidates after evaluation, as
described 1n IC 33-2 1-4-7(d)

The undersigned hereby affirms that, 1f certified by
the Judicial Nominating Commission to the Governor and
thereafter appointed to the 3Judicial office, the
candidate will accept said appointment

DATE APPLICANT'S SIGNATURE
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SUITABLE AGE

1 HOW OLD IS CANDIDATE?

2 MINIMUM AGE LIMITATIONS?

3 MANDATORY RETIREMENT AGE?

4 WILL CANDIDATE’S AGE INTERFERE WITH JUDICIAL
DUTIES?

5 WILL AGE ALLOW REASONABLY LONG TERM OF
SERVICE?
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HEALTH

1. MEDICAL REPORT NOT MORE THAN ONE YEAR OLD?

2 SERIOUS ILLNESS WITHIN PAST 5 YEARS?

3 ANY PHYSICAL HANDICAPS WHICH WOULD IMPACT
THE EFFECTIVENESS AS A JUDGE?

4 HAS PERSON EVER BEEN TREATED FOR
ALCOHOLISM?

5. HAS PERSON EVER BEEN UNDER PSYCHIATRIC CARE?
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IMPARTIALITY

1 DOES CANDIDATE HAVE AN OPEN MIND?

2 WILL CANDIDATE LIMIT ACTIVITIES / RELATIONSHIPS
THAT INTERFERE WITH POSITION?

3 CAN CANDIDATE AVOID RUNDUE INFLUENCE AND
FAORITISM?

4 WILL CANDIDATE BE FREE FROM POLITICAL TIES &
PARTY PREFERENCE?

5 BIAS FREE? RACIAL - ETHNIC - RELIGIOUS - SOCIAL

6 WILL CANDIDATE REFUSE PRESENTS OR FAVOURS?
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INDUSTRY

1 IS CANDIDATE A HARD WORKER?

2 WHAT HAS BEEN CANDIDATES WORKING HOURS IN
THE PAST?

3 DOES CANDIDATE HAVE A REPUTATION FOR
COMPLETING WORK ASSIGNMENTS ON TIME?

4 IS CANDIDATE USUALLY WELL PREPARED &
PROMPT?
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INTEGRITY

1 WHAT IS THIS PERSONS REPUTATION IN COMMUNITY
& IN PROFESSION?

2 HAVE ANY DISCIPLINARY COMPLAITS BEEN FILED
AGAINST THE CANDIDATE?

3 ANY ARRESTS?

4 DEFENDANT IN ANY LAWSUITS INVOLVING
DISHONESTY OR UNETHICAL CONDUCT?

5 REGULATING FILED TAX RETURNS?

6 DID APPLICANT MAKE ANY FALSE OR MISLEADING
STATEMENTS ON QUESTIONAIRE?
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PROFESSIONAL SKILLS

1.LEDUCATION

2 AREAS OF LEGAL PRACTICE
A)ADMIN BODIES
B)COURTS OF LAW
C)APPEALS

3 HAS CANDIDATE TAUGHT LAW?

4. ANY BOOKS OR ARTICLES PUBLISHED?

5 GENERALLY WELL EDUCATED IN FIELD OTHER THAN
LAW?

6. FAMILIAR WITH CURRENT LEGAL TRENDS &
DEVELOPMENT?
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COMMUNITY CONTACTS

I.MEMBER OF ANY BAR OR PROFESSIONAL
ORGANIZATIONS?

2 INVOLVED IN ANY CIVIC OR CHARITABLE MATTERS?

3 ANY CULTURAL INTERESTS OR ACTIVITIES?

4. HOBBIES OR OUTSIDE INTERESTS?
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SECTION 4
DEVELOPMENT OF THE UNITED STATES
JUDICIAL CODE OF ETHICS

Presentation by Honorable Judge Gerald Cohn

Objective
to give the participants a better understanding of the purposes of development and

application of the United States Judicial Code of Ethics

The participants will study the following
I ROLE OF THE FEDERAL JUDICIARY

II DERIVATION OF THE MODERN CODE OF CONDUCT FOR FEDERAL JUDGES
THE CODE OF CONDUCT FOR UNITED STATES JUDGES

III CANON 1 “A JUDGE SHOULD UPHOLD THE INTEGRITY AND INDEPENDENCE OF THE
JUDICIARY”

IV CANON2 “A JUDGE SHOULD AVOID IMPROPRIETY AND THE APPEARANCE OF
IMPROPRIETY IN ALL OF THE JUDGE’S ACTIVITIES”

V CANON3 ”A JUDGE SHOULD PERFORM THE DUTIES OF THE OFFICE IMPARTIALLY
AND DILIGENTLY”

VI CANON4 “A JUDGE MAY ENGAGE IN ACTIVITIES TO IMPROVE THE LAW, LEGAL
SYSTEM AND THE ADMINISTRATION OF JUSTICE”

VII CANON 5 “A JUDGE SHOULD REGULATE EXTRA-JUDICIAL ACTIVITIES TO MINIMIZE
THE RISK OF CONFLICT WITH JUDICIAL DUTIES”

VIII CANON 6 “A JUDGE SHOULD REGULARLY FILE REPORTS OF COMPENSATION
RECEIVED FOR LAW-RELATED AND EXTRA-JUDICIAL ACTIVITIES”

IX CANON7 “A JUDGE SHOULD REFRAIN FROM POLITICAL ACTIVITY”
X ETHICS REFORM ACT OF 1989
XI REGULATION OF THE JUDICIAL CONFERENCE OF THE UNITED STATES ESTABLISHING

STANDARDS AND PROCEDURES FOR THE APPOINTMENT AND REAPPOINTMENT OF
UNITED STATE MAGISTRATE JUDGES
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SECTION S

JUDICIAL CONDUCT

Presentation by
Honorable Judge Gerald Cohn

Objective
to give the participants a better understanding of judicial conduct on and off bench

The participants will study the following

ARTICLES FROM JUDICIAL CONDUCT REPORTER OF AMERICAN
JUDICATURE SOCIETY
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Judge Removed for Anti-Prosecution Bias

ccepting the determination of
Athe State Commission on Ju-
dicial Conduct, the New York
Court of Appeals removed a judge
from office for a pattern of knowing
disregard of the law, intemperate, dis-
paraging name-calling, and insensi-
tve remarks In the Matter of Duck-
man 699 N E 2d 872 (1998)
Judge Duckman had first come to

the attention of the public—nation-
wide—when a woman was murdered
by a man who had made bail on
charges of stalking the vichm when
the judge reduced the bail over the
prosecutor’s objection There was a
“firestorm” of cnticism of the judge
by public officials and others How-
ever, the Commission did not file
charges based on the judge’s bail deci-

sion but on allegations of willful dis-
regard of the law, intemperate de-
meanor abuse of power and an anti-
prosecution bias

The misconduct

The court held that the evidence estab-

lished that the judge willfully disre-

garded the law m disposing of crimi-
(continued on page 2)

Disqualification of Commission Members

by Cynthia Gray

ost judicial conduct com-
missions have rules that
specify when a commis-

sion member may not participate 1n
the commussion’s consideration of a
complaint agamst a judge The most
common rule provides that a member
may not participate as a member in
proceedings involving any charge
agaimnst himself or herself

In addition, some states have more
general rules that require 2 member to
disqualify 1f, for example, he or she
cannot impartially consider the
charges agaimnst a judge (Washington)
or if a judge would be disqualified
from a court proceeding under analo-
gous circumstances (Arkansas, Ha-
wail Lowsiana, New Mexico, Okla-

Previous Page Bluag

homa, South Dakota, Vermont, West
Virgima, Wisconsin) Some rules give
specific examples of circumstances
under which a commussion member’s
impartiality might reasonably be
questioned

For example, some states require

disqualification 1f the member

» 1s the complamnant (Maryland,
Pennsylvama),

« has personal knowledge or infor-
mation of disputed evidentiary
matters relating to the complaint
(Connecticut, Mississippi, Penn-
sylvamia, Washington),

« will be a material witness
(Alaska, Pennsylvania, Washing-
ton),

« 15 1mvolved 1n the case that 1s the
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subject of the complaint (Penn-
sylvamay),

» has a direct personal or financial
mterest in the matter (Connecti-
cut), or

15 involved 1n the charge (Ala-
bama, South Carolina Virgima)

Other grounds for disqualification

apply 1f the judge who 1s the subject of
the complaint

» was publicly supported or op-
posed by the member m a judicial
campaign 1n the last five years
(Arkansas),

* 15 a Judge of a court within the
member’s judicial district (Mis-
sissipp1, Oklahioma), or

* lives 1in the member s county

(continued on page 4)



Judge Removed for Anti-Prosecution Bias (connnued from page 1)

nal charges 1n 16 cases 13 dismissals
for facial insufficiency, one dismissal
purportedly n the interests of justice,
and two adjournments 1n contempla-
tion of dismissal The judge dismissed
the cases without notice or an oppor-
tunity for the prosecution to be heard,
without allowing an opportunity to re-
draft charges, without requiring writ-
ten motions, and, 1n the case of the ad-
journments 1n contemplation of
dismuissal, without the consent of the
prosecutor

The court stated that, mn the over-
whelming number of the cases, 1t was
“clear that the judge dismissed accu-
satory 1nstruments for facial
insufficiency because the prosecutor
refused to agree to the [judge’s] re-
quests for an [adjournment in contem-
plation of dismissal] or to offer a plea
to a violation,” and that, 1n others, the
judge sumply “believed that the cases
should not be prosecuted ” — -

For example, 1n one case, the de-
fendant was charged with assault and
harassment based on allegations 1n the
accusatory nstrument that the defen-
dant “struck [the victim] with closed
fist 1n the face, causing swelling and
bruising to the face and to suffer sub-
stantial pain and to be alarmed ” The
judge argued that the prosecutor did
not allege facts to make out an assault,
described the alleged punch 1n the
face as a “‘push,” and stated that a
“push 1s not an assault It’s harass-
ment ”’ After the defendant pleaded
guilty to harassment, Judge Duckman
asked defense counsel whether he
wanted to dismiss the assault charge
Before dismissing the misdemeanor
agsault charge for facial insufficiency,
the judge rejected as a conclusion the
prosecutor’s argument that the victim
received swelling and bruising to the
face and suffered pain Judge Duck-
man explained to the Commussion that

there were times where [he] did

things 1n the interests of justice, using
the guise of facial insufficiency” to
dispose of a case when he “thought 1t
was righttodo 1t

The court noted that what was
“significant was both that [the judge]
dismussed these cases in knowing dis-
regard of requirements of the law ,
and the abusive, intemperate behavior
he manifested 1in dismissing those
cases, at times not permitting the at-
torney to make a record of an objec-
tion either to the disposition or 1n re-
sponse to the accusations ”* The court
found that ‘‘the Commission docu-
mented instances of the [judge’s] n-
appropriate behavior 1n his dealings
with persons appearing before him,
demonstrating impatience and 1ntoler-
ance, even at times ordering prosecu-
tors who disagreed with him out of the
courtroom *° The court noted that
Judge Duckman “‘subjected prosecu-
tors to harsh; personalcrniticrsms when
they would not accept hus view as to
the ‘worth’ of a case ”” The judge had
admatted to the Commuission that he
“chastised prosecutors for their bail
recommendations because he did not
want to be cnticized for setting low
bail ’ The judge’s lectures to the pros-
ecutors about the unfair actions of
“‘your society” or “your government”
at times ehicited laughter or applause
1n the courtroom

Judge Duckman conceded that on
several occasions he made derisive re-
marks 1n open court, referring to pros-
ecutors’ allegiance to their office poh-
cies, calling them ‘‘good little
soldiers,” “good little soldier boys,”
“mannequins,”’ and ‘“puppets,” or
commenting that they were “earning
another stripe on the arm” or “notch
on the belt” every tume they put some-
one 1n jail In open court, he called
them nicknames, such as “Princess’
or “Princess Nancy,” “Mr Nui-
sance,” and “Marshal Dillon” or “‘the
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Marshal ” The lawyers testified they
felt belittled, degraded, and demeaned
by the sarcasm and ndicule
Furthermore, the judge told one fe-
male prosecutor that she was ‘“‘too
sexy” to wear flat shoes and that she
had “nice legs ” He told a second fe-
male prosecutor that she looked better
1n short skarts In a case involving two
Afnican-American women, the judge
explained that a dismissal i contem-
plation of dismissal was appropnate
because “‘[a]t the risk of sounding rac-
1st and sexist, [the case] 1s really just
two women, and you know sometimes
certain things are just cultural

The sanction
Rejecting the judge’s argument that he
should not be removed because he felt
no bias and was not motivated by ani-
mostty or self-interest, the court stated
that the perception of impartiality 1s as
1mportant as actual impartiality The
Judge argued he should not be re-
moved because the number of abuses
should not be viewed 1n 1solation from
his otherwise unblemished perfor-
mance 1n a high-stress, high-volume
court However, the court noted that 1t
had resisted any ‘‘numerical yard-
stick” for determining unfitness but
relied on the nature of the wrongdoing
as well as the numbers to determine
the appropnate sanction

The court questioned the veracity
of the judge’s argument that many
other judges engaged in similar mis-
conduct The court concluded that, 1n
any event, such evidence would be 1r-
relevant because “’[e]ach judge 1s per-
sonally obligated to act 1n accordance
with the law and the standards of judi-
cial conduct ”” The court also stated
that judges are not, “in the interest of
alleviating regrettable court conges-
tion—or indeed, even in the interest of
empathy for defendants—free to 1g-
nore the Iaw 1n order to weed out cases



they personally feel are unworthy of
|, prosecution or clogging the system

Finally, the court rejected the
judge’s contention that his harsh treat-
ment of young prosecutors was simply
a consequence of his efforts to educate
them to be more just The court
adopted the Commuission’s statement
that “[t]Jeaching need not mnvolve an-
gry screamung and humihiating mvec-
tive and 1s not effective when the les-
son 1s that a judge may abandon the
law and abuse judicial authority ”

The court stated that of “‘significant
concern and—particularly relevant to
the question of appropriate sanc-
tron”’—was the judge’s refusal, to ac-
knowledge the impropriety of his be-
havior in wrongfully dismissing
cases The court noted that the judge
believed dispositions made 1n contra-
vention of statutory requirements ““are
pernussible if they serve hus defimition
of justice or conserve court resources
by removing unworthy cases from an

—Qyerburdened, calendar 7’ The court

also noted that, with regard to several
mstances of clearly intemperate be-
hawvior, the judge refused to admut that
his comments were 1nappropnate, for
example, his asking a prosecutor
whether he got his law license “on the
back of an orange juice carton

The court also noted the numerous
mstances when the chiefs of two dis-
trict attorneys office spoke with the
Judge about his demeaning treatment
of prosecutors and that, although, the
Judge sometimes acknowledged the
mappropriateness of what he had done
and said he would try to calm down,
the misconduct continued The court
stated that this evidence suggested
that ‘the confirmed findings of 1m-
proper conduct are not 1solated,
acontextual, subjective instances”™ and
supported the inference that the judge
lacked “‘the mnsight and self-control to
make fundamental changes i his atti-
tude or judicial temperament

The court concluded that removal

was the appropnate sanction 1n hght
of the substantial record of the judge’s
“imntentional disregard of the require-
ments of the law 1n order to achieve a
personal sense of justice 1n particular
cases before him, coupled with the
substantial record of improper court-
room conduct and unresponsiveness
to concerns flagged forhum

Dissents
Two judges dissented One dissent ar-
gued that “[bly accepting without
qualification the harsh sanction of re-
moval for Judge Duckman’s indiscre-
tions, the majority has sent a message
that the State’s judicial disciplmary
procedures are susceptible to manipu-
lation by public officials and that
Judges whose rulings displease those
public officials may find themselves
singled out for exceptional, and possi-
bly ruminous, scrutiny >’ The dissent
noted the governor’s highly publ-
cized ultimatum that the Commussion
remove_the judge or_the governor
would begin mmpeachment proceed-
ngs

The first dissent did not dispute that
some of the judge’s behavior consti-
tuted misconduct that should be sanc-
tioned However, the dissent charac-
terized the misconduct as petty
offenses and noted that “few Judges
who have handled tens of thousands
of cases—and sometimes as many as
100 to 299 a day—could withstand the
kind of mtense spothight that has been
aimed at [Judge Duckman’s] record ™
The dissent also noted that none of the
16 dismissed prosecutions ‘‘were
deemed sufficiently important or
meritorious to warrant an appeal, and
none of the 19 mcidents of intemper-
ance were deemed sufficiently serious
to warrant a disciplinary complaint
Moreover, the dissent concluded that
“to the extent that [the judge] demon-
strated 1ntolerance or intemperance,
he did not do so out of malevolent or
venal motives, rather, his actions were
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clearly motivated by compassion * Fi-
nally, the dissent imphied that the
judge had been “removed at least in
part because of his interest 1n protect-
ing individual defendants’ rights,
noting the Commission s emphasis on
his purportedly anti-prosecution bias

A second dissent emphasized that
*““the ultimate sanction here 1s dispro-
portionate to the nature number and
gravity of the proven and acknowl-
edged judicial misdeeds, misspeaks
and mishaps > The dissent also
warned that the ““conduct of Judges
and the culture of the operation and
decision-making in trnial courts will be
necessarilly and matenally altered and
affected by today’s decision

The majornty of the court did note
that the Commussion nvestigation had
been ‘‘triggered, not by appeals or
complamnts of wronged litigants or
lawyers, but by a firestorm of public
criticisim generated by a separate trag-
edy, as to which 1n the end, the
[Judge’s] rulings were found to be a
proper exercise of judicial discretion,
not a basis for discipline >’ The court
also acknowledged that 1t was con-
cerned about a threat to the indepen-
dence of the judiciary posed by unwar-
ranted criticism or the targeting of
judges However, the court concluded
that, *““[pllainly, wrongdoing in con-
nection with mitiating an investigation
could not insulate an unfit Judge °

The court held that, 1n this case, re-
moval, rather than censure, did not 1m-
pernl the independence of the judiciary
because, on the ments of the case, the
judiciary, the bar, and the public are
“better served when an established
course of misconduct 1s appropnately
redressed and an unfit incumbent 1s re-
moved from the bench > &

=



Disqualification of Commussion Members (continued from page 1)

(Mussissippi)

Family relationships may also re-
quire disqualification For example, 1n
some states, rules require disqualifica-
tion 1f a relative of the member

* 15 the judge who 1s the subject of
the complaint (West Virgina),

* 15 the complainant (Connecticut,
Mississippr, Pennsylvania,
Rhode Island),

* 15 a witness (Connecticut),

* has direct personal knowledge of
disputed evidentiary matters
(Connecticut), or

* has a financial interest in any
events relating to the matter, indi-
vidually or as a fiduciary (Penn-
sylvania, Washington)

Other relationships may also re-
quire disqualification For example,
disqualification 1s required in some
states

* if the member’s business associ-
ate has direct personal knowl-
edge of disputed evidentiary mat-
ters (Connecticut),

* 1f a close personal associate of
the member 1s the subject of the
complaint (Colorado), or

* 1f the member has a business,
personal, or financial relationship
with the complainant, witness, or
Judge (Connecticut)

Disquahification rules for judge-

and lawyer-members

Some disquahification rules apply only

to the judge-members of the commis-

sion For example, disqualification
may be required 1f the judge-member

* served as a judge 1n a matter re-
lating to the complaint (Washing-
ton),

* exercises supervisory authority
over the judge who is the subject
of the complaint (West Virginia),

* sits as a judge in the same judicial
district as the respondent-judge
(Colorado, Idaho, Iowa Ne-

vada), or

* was the subject of a complaint
previously made by the same
complainant (Connecticut)

Some of the disqualification rules
affect only the lawyer-members of a
commussion For example, disqualifi-
cation may be appropnate 1if the law-
yer-member

* has been retained by the judge
who 1s the subject of the com-
plaint (Alaska),

* has counseled the judge n any
matter within two years (Alaska),

* served as a lawyer 1n connection
with any events relating to the
matter that 1s the subject of the
complamt (Pennsylvana),

* practiced law with a lawyer who
served during such association as
a lawyer concerning the matter or
who has been a material witness
concerning 1t (Pennsylvama), or

* has a present or past association
with the lawyer who 1s represent-
g a party (Washington)

Simularly, a lawyer-member may be
required to disqualify 1f he or she

* personally appears before the
judge (New Hampshire, Ver-
mont),

* has reason to believe that he or
she will appear before the judge
(New Hampshire),

* has any matter involving the
judge against whom the com-
plaint has been made (Connecti-
cut), or

* practices as an attorney (Colo-
rado) or maintains an office for
the practice of law (Oklahoma) 1n
the judicial district 1n which the
Judge sits

In several states, if a lawyer-mem-
ber 1s appeaning before a judge who 1s
the subject of a complaint or mvesti-
gation by the commuission, the lawyer-
member must refrain from voting on
any action regarding the judge (Penn-
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sylvania, Washington) However, 1n
Pennsylvama, the lawyer-member 1s
allowed to participate 1n discussions
regarding the complaint without vot-
g because he or she may have perti-
nent mformation concerning the judge
under scrutiny Moreover, if the com-
nussion files formal charges against
the judge, the lawyer-member must
ask the judge to recuse from the case,
and, 1f the judge refuses, the member
cannot participate 1n the hearing and
decision on the charges (Pennsylva-
ma, Washington)

Disqualification procedures

In many states, the commission deter-
mines whether recusal of a commis-
sion member 1s warranted if a mem-
ber’s impartiality 1s challenged In
Flonda, however, a member 1s dis-
qualified 1if the judge files an affidavit
stating facts and reasons supporting
the judge’s behef that he or she “wall
not receive a fair hearing on the
charges because of the prejudice of
one or more members™ and supported
by the affidavits of at least two repu-
table citizens of the state who are not
related to the judge or the judge’s at-
torney In Washington, a judge “may
file a peremptory challenge against
one member of the commission™
within seven days of notice of a fact-
finding hearing Simularly, before the
Nevada Commussion on Judicial Dis-
cipline, counsel appointed to present
evidence 1n support of the formal
charges and counsel for the respon-
dent-judge may each exercise a single
peremptory challenge &



Federal Judge Disciplined for Abusive Conduct

ffirming an order of the Judi-
Amal Council of the Court of

the Appeals for the 5th Cir-
cuit, the United States Judictal Con-
Tference Commuttee to Review Circuit
Council Conduct and Disabihty Or-
ders concluded that a district court
judge had engaged 1n _a continuing
pattern of arbitrary and abusive con-
duct that had brought disrepute on,
and discord wi federal judi-
ciaty In re Complaints of Judicial
Misconduct or Disability (McBryde),

No 98-372-001 (September 1§,,

1998) The commuttee (1) publicly
reprimanded the judge, (2) ordered
that no new cases be g him

for one vear, and (3) ordered that the

ary authority upon local judges De
novo review, the committee reasoned,
would not ““take any account of the
familiarity of the judicial council with
the personalities and circumstances
surrounding the allegations against
the disciplined judge

The judicial council had found that
Judge McBryde’s “‘intemperate, abu-

keep pnivate a detailed report that dg
scribed the specific incidents underly
ing the reprimand The council had
decided not to release the report tc
protect the privacy of witnesses whose
testimony and expenences were sum
marized 1n the report The commuttee
stated that ¢ where sanctions are based
upon [a broad pattern of conduct that

sive and intimidating treatment of
lgygers, fellow judges, and others has
detrimentally affected the effective
administration of justice and the busi-

manifested itself in many specific in
cidents], a judicial council may pro
vide the public a short general de
scription of the pattern of conduct

ness of the court 1 the Northern Dys-

Trict of Texas * The council had found

that the judge had “abused judicial
power, imposed unwarranted sanc-
tions on lawyers, and repeatedly and

judge not participate in pending and

new cases in which certarn attorneyvs
were mnvolved

The commuttee first concluded that
the standard for review-under-the Judi-
cial Councils Reform and Judicial
Conduct and Disability Act 1s “sub-
stantial deference ’ ““Substantial def-
erence’” means that the committee
would “‘accord the degree of defer-
ence 1t deems proper given the under-
pinning of the particular factual deter-
mination >’ As an example, the
commuttee noted that ““a factual deter-
munation based on hive testimony or
on inferences deriving from the circuit
council’s first hand knowledge of lo-
cal personalities or circumstances
may be accorded greater deference
than a factual determination based
solely on written materials equally
available to the commuttee ”” The com-
muttee also concluded that 1t would ac-
cord substantial deference to the judi-
c1al council’s remedies

Rejecting the judge’s argument that
review should be de novo, the com-
muttee stated that a de novo standard
would undercut some of the reasons
the act pnimanly conferred discipln-

unjustifia mdividual law-
yers, groups of lawyers, and court per-
sonnel © The council had found that
the judge’s pattern of behavior had
had a negative and chilhng rmpact on
the Fort Worth legal community and
had, among other things, prevented
lawyers and parties from conducting

Judicial proceedings 1n a manner con-

sistent with the norms and aspirations
of the system and was harmful to the
reputation of the courts

The commuttee rejected the judge’s
argument that all of the conduct for
which he was to be sanctioned was di-
rectly related to the ments of a deci-
sion or procedural ruling The com-
muttee stated that, “[a]lthough a judge
indeed may not be sanctioned out of
disagreement with the merits of rul-
ings, a judge certainly may be sanc-
troned for a consistent pattern of abuse
of lawyers appearing before him,” and
the “‘fact that the abuse 15 largely evi-
denced by the judge’s rulings, state-
ments, and conduct on the bench does
not shield the abuse from investiga-
tion under the Act ”

However, the commuttee deferred
to the judicial council’s decision to
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rather than a litany of all the specific
underlying details ”

Pursuant to 1its policy not to con
sider challenges to the constitutional
1ty of the Judicial Conduct and Dis
ability Act, the commuttee refused tc
address the judge’s argument that the
order directing that no new cases be
assigned to him for one year was an
unconstitutional interference with the
powers and prerogatives of a federal
judge Although concluding that the
suspension of case assignments
should not have been imposed as a pu
nitive measure because the public rep
rimand was a sufficient punishment
the committee affirmed the suspen
sion as a remedial measure to amelio
rate the judge’s behavior 1n the future
Noting that Judge McBryde had not
given any indication that he accepted
he had a problem, the committee
stated that a lightening of his case
load will permit him to engage
in ‘self-appraisal’ and °‘ deep
reflecion  *’ The commuttee did di-
rect that the new cases could be as-
signed 1f the judge showed that he had
made substantial progress toward 1mp-
‘proving his conduct

The commuttee also affirmed the ju-
dicial council’s order that the judge
was recused from certain cases The
committee stated there was plenty of

(conninued on page 9)




Federal Judge Reprimanded for Misrepresentations

dopting the findings and rec-
g s ommendations of a special 1n
vestigative committee, the Ju-
dicial Council of the United States
Court of Appeals for the 9th Circuit
reprimanded Judge James Ware who,
in numerous speeches and interviews,
had publicly misrepresented himself
as the James Ware whose vounger
brother Virgil was shot and killed by
white youths 1n 1963 while both were
nding a bicycle 1n Birmingham, Ala-
ama In re Charge of Judicial Mis-
conduct (Ware), No 97-80629, Order
and Memorandum (August 7, 1998)

The judge first told the stopy—x
Virgil Ware 1n a public speech{in 1973,

before he became a judge A <
scribing Virgil Ware’s death, he con-

cluded with the statement that ‘‘this
s,

James Ware stands with you today
T T3 >

committed to civil nghts ” The state-
ment was ambiguous and given for
dramatic effect, but the committee

found the judge realized 1t could have

bicycle  After that presentation, the
judge was asked to repeat the story
and did so The judge explained to the
commuttee that “he used the story to
convey his strong feelings about the
struggle of the Civil Rights Move-
ment,” but that “he was aware at all
times that he was musrepresenting his
relationship to the events 1n Birming-
ham ”

After the judge was nominated to
the US Court of Appeals for the 9th

Circuit, a federal judge 1n Alabama
learned of Judge Ware’s misrepresen-

tations through stories carried n the
Birmuingham paper and, after some
miscommunication, concluded that
Judge Ware was denying that he made
any misrepresentations He then -
formed the chief judge of Judge
Ware’s district A second judge 1n-
formed a member of the Senate Judi-
clary Commuittee When Judge Ware
was confronted, he admutted his mis-
representations and withdrew his

““the Ware family remains understand-
ably saddened that Judge Ware did not
put an early end to the misunderstand-
mgs he had fostered ”

The commuttee found that the mus-
representations not only refiected
negatively on Judge Ware’s integnty
but also quite possibly had had a re-
grettable effect on public confidence
m the judiciary The commuttee noted
the acute pain inflicted on the Bir-
mingham Ware family by the judge’s
public exploitation of their very prn-
vate gnef The commuttee concluded
that, because of the very public nature
of the oniginal tragedy and the misrep-
resentations, as well as thewr discov-
ery, it was important that discipline of
the judge be public and a part of the
historical record

However, the commuttee stated that
1t found no 1ndication that the conduct,
all of which occurred off the bench,
had any effect on the judge s other-
wise highly regarded abilities as a

given the erroneous impression that
the speaker was the James Ware who
was on the bicycle n 1963 when his
brother was killed

Judge Ware became a federal judge
forthe-Northern District of Califorma
101990 en asked by a reporter in

94 1 repeat the Virgill Ware story,
the judge told the story 1n the first per-
son, misrepresenting himself as the
James Ware on the bicycle mn 1963 to
be consistent with earlier speeches
that he had given Further, at a confer-

federal judges and lawyers 1n

( 1996: jhe judge also gave a dramatic
rst_person description of the murder
-of Virgil Ware as seen through the
eyes of his brother James Ware The
committee found that the event was
“vividly remembered by those 1n at-
tendance and left no doubt with the
audience that Judge Ware was describ-
ing himself as the James Ware on the

nomination

Judge Ware also went to Alabama
to apologize to the Ware family, who
accepted the apology The James Ware
who was the brother of Virgil Ware on
the bicycle the day Virgil Ware was
killed told the commuttee that he be-
lieved that ““Judge Ware’s apologies
were sincere” and “Judge Ware had
not deliberately set out from the be-
ginning to musrepresent his identity ™
However, the commuittee noted that

judge, and, therefore, did not recom-
mend reducing or withdrawing the
judge’s caseload Stating that the
record did not indicate ympeachable
conduct, the committee noted that

making false statements even in pub-
lic 1s not cnminal activity the judge

did not reap matenal reward from his
musstatements, and the judge made no
statement to any government agency
that he was the James Ware who was
niding the bicycle in 1963 &
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. New York, Michigan Judges Removed
for Patterns of Misrepresentation

judge’s failure to be truthful 1s
Aoften cited as an aggravating
factor justifying a harsher

sanction m judicial discipline cases
For example, in In the Matter of
Collazo, 691 N E 2d 1021 (1998), the
New York Court of Appeals held that a
ribald note and indelicate suggestion
made by a judge about a female intern
although deserving of some sanction,
would not warrant removal standing
alone But the court held that the
Judge’s pattern of evasive, deceitful,
and outright untruthful behavior evi-
denced a lack of fitness to hold judi-
cial office and removed him

During the Commuission mvestiga-
tion, the judge, under oath had demed
that he ever suggested that the mtern
disrobe despite the contrary testi-
mony of two other persons, and ad-
vanced varymg versions of the cir-
cumstances surrounding the note that
were at odds with the testimony of the
court attorney to whom he had passed
the note

Moreover, two months after giving
testtmony 1n the Commussion mnvesti-
gation while under consideration for
an appointment to a vacancy on an-
other court, the judge responded *“no”
to a question on a questionnaire from
the governor’s judicial screening
commuittee that asked, ‘Have you ever
been the subject of any inquiry or in-
vestigation by a federal, state or local
agency (other than for routine back-
ground nvestigations for employment
purposes)?’” When counsel for the
screening commuittee asked the judge
whether there were any complaints or
other problems with the Commussion,
the judge said ““no ”’ In subsequent
testimony 1n the Commission’s mves-
tigation, the judge falsely said that the
commuttee’s counsel had never asked

him whether he had any disciplinary
complaints before the Commission

Michigan

In a recent decision, the Michigan Su-
preme Court removed a judge from
office for decertful, inappropnate, and
disrespectful conduct during judicial
discipline proceedings without con-
sidering whether the judge had com-
mitted the misconduct that prompted
the mvestigation by the Judicial Ten-
ure Commussion In re Ferrara, 584
N W2d 922 (1998) The court also
noted that the judge had made pubhic
misrepresentations at a press confer-
ence The court held that conduct that
nusleads, misrepresents, and deceives
with respect to evidence and facts 1n
legal proceedings so sertously under-
mines the public trust i the judicial
system and 1s “so fundamentally con-
trary to judicial temperament and obli-
gation as to require the most severe
form of discipline—removal ”

The nvestigation of the judge be-
gan when a Detroit newspaper pub-
Iished an article entitled *““Recordings
indicate judge slurred Jews, blacks
and others »* The article reported that
in seven conversations with her ex-
husband, the judge, who 1s whate, used
the word “nigger” or vanations and
also made other racial and ethnic
slurs The statements were recorded
by the judge’s ex-husband 1n an at-
tempt to gamn ammunition for their
hostile custody battle over their sons

The court did not address the Com-
muission findings that the slurs made
by the judge 1n the conversations with
her ex-husband constituted judicial
musconduct or determine whether the
Commuission properly admuitted the
tapes 1 light of the federal wiretap-
ping act The court did state that
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“whatever the [judge’s] night to her
own private opmnion, a person harbor-
mg and communicating such revolting
views 1s unworthy of holding the
privileges and responsibilities of pub-
lic office’ and ‘ the mean-spirited
crude, and biased nature and tone of
the statements were inexcusable and
unacceptable from a judge

What the court did find was that the
judge’s behavior from the time the
newspapers made the contents of the
tapes public, through the Commission
hearing, and up to her appeal hearing,
revealed that the judge had ‘neither
the temperament judgment nor char-
acter to be a member of the judiciary

First, at a press conference after the
newspaper article was published the
judge had publicly stated the tapes
were ‘fake” when, in fact she knew
she had made the statements and had
filed a $100,000,000 lawsuit against
her ex-husband based on his taping
her The court noted that the judge
never showed that she understood
“the damage to the judiciary that oc-
curs when a judge offers as fact pub-
lic statements that are not reasonably
supported, researched 1nvestigated
or believed to be true ’

The court also found that the judge
displayed a disregard for the truth and
lack of candor when, during the disci-
pline hearing and before the court she
refused to directly answer questions
regarding whether she uttered the rac-
15t statements on the tapes Moreover
the court noted that the tapes were au-
thenticated and declared unaltered by
two experts (one of the Commussion s
choosing and the other of the judge s)
that the Commussion found the voice
on the tapes to be hers and that sev-
eral of the witnesses for the judge

(continued on page 10)



Judge Censured for Commenting on Pendmg Cases,

Other Misconduct

greeing with the recommen-

dation of the Commuission on

Judicial Performance, the
Califormia Supreme Court publicly
censured a judge for (1) publicly com-
menting on cases pending on appeal
from his decisions, (2) attempting to
mfluence the outcome of a civil action
agamnst an attorney, and (3) inducing a
criminal defendant and his counsel to
waive the time limit for sentencing
without disclosing the purpose for the
delay Broadman v Commission on
Judicial Performance, 959 P2d 715
(1998)

Public comment
Judge Broadman had imposed “no
pregnancy’’ probation conditions in
two cases While those cases were
pending on appeal, the judge had pub-
licly commented on the *“‘no preg-
nancy”’ conditions in imterviews with
Time and West Magazine One of the
interviews was given after he had re-
ceived a Commuission letter remunding
him that public comment on pending
cases was improper, prompted by ear-
lier mnterviews Judge Broadman had
given to several newspapers and tele-
vision shows regarding one of the
cases A provision 1n the Califorma
code prohibits a judge from making
‘ public comment about a pending or
impending proceeding 1n any
court The judge conceded that he
had violated the code prohibition on
making comments on pending cases
However, Judge Broadman 1nsisted
that he had a First Amendment rnight to
make public comments on pending
cases unless those comments posed a
substantial Iikelihood of material
prejudice to a fair tnal The judge ar-
gued that the ‘substantial likelihood
of matenal prejudice to a fair tnal”

standard for lawyers commenting on
cases established by the U S Supreme
Court 1n Gentile v State Bar of Ne-
vada, 501 U S 1030 (1991), should be
applied to judges However, the court
rejected the judge’s argument, noting
the different roles judges and attor-
neys play i the judicial process

The court stated that “‘the public
does not expect a high degree of neu-
trality or objectivity when lawyers
comment on pending cases, nor does
the public expect all attorneys to as-
sess the merits of pending cases in the
same way ~ Judges, by contrast, the
court reasoned, ‘““‘cannot be advocates
for the interests of any parties, they
must be, and be perceived to be, neu-
tral arbiters of both fact and
law who apply the law uniformly
and consistently ”” Noting that judges’
“public comments will be recerved by
the pubhic as more authontative than
those of lawyers,” the court concluded
that ‘“‘inapproprnate public comment
by judges poses a much greater threat
to the fairness of judicial proceedings
than improper comment by lawyers ™
The court held that the “substantial
likelithood of matenal prejudice” stan-
dard did not afford sufficient “protec-
tion to the state’s interest in both the
fact and the appearance of judicial 1m-
partiality and integrity

Instead, the court applied a test that
balances the interest of the judge, as a
citizen, m commenting upon matters
of public concern and the iterest of
the state, as an employer, in promoting
the efficiency of the public services it
performs through 1ts employees That
test had been established by the Su-
preme Court 1n Pickering v Board of
Education, 391 US 563 (1968), for
evaluating a state’s authority gener-
ally to regulate public speech by pub-

92

lic employees The court concluded
that the “state’s interests in protecting
the integnity of the judiciary and in
maintaining public confidence 1n the
Judiciary are at least as strong as 1ts
mterest n promoting the efficiency of
public services generally ”

The court noted that public com-
ments by judges on pending or im-
pending matters were restricted be-
cause such comments “may give the
appearance that the judge has pre-
judged the ments of the controversy,
has become an advocate for the inter-
ests of one of the parties, or has re-
sorted to extrajudicial means to de-
fend the judge’s own rulings ”” The
court also stated that the restriction
prohibiting public comments by a
Judge on matters pending before an-
other judge ‘“‘prevents a judge from
exerting, or appearing to exert, pres-
sure on another judge to decide a mat-
ter in a particular way > The court
concluded that the general 1nterest of
Judges 1n making public comments on
court proceedings 1s outweighed by
the interest of the judicial system in
maintaining 1mpartiality The court
also concluded that *“‘[b]y making
public comments 1n an attempt to jus-
tify and defend his decisions while
those decisions were pending on ap-
peal, [Judge Broadman] adopted the
role of an advocate ”

The court also held that the canon
was narrowly drawn because 1t ap-
plied only to proceedings that are
pending or umpending, not those that
have become final, and exempted pub-
lic statements by judges in the course
of their official duties or to explain for
public mnformation the procedures of
the court Rejecting the judge’s claim
that he was left to guess how public a
public comment had to be to violate



the canon, the court stated that a com-
ment 1s public “if it 15 open or avail-
able to all, that 1s, accessible to every-
body’ and the words ‘‘public
comment’ ‘gave the judge fair notice
that [the canon] referred to comments
disseminated to the community ”

Attempting to influence a case
Before Judge Broadman had became a
Judge he had developed a relationship
of “intense antagonism” with an at-
torney named Kralowec, and after
Judge Broadman became a judge,
Kralowec represented one of the
Judge’s former clients 1n a legal mal-
practice action against the judge
Kralowec himself was the defendant
1n a malpractice action 1n which an at-
torney named Anton represented the
plaintiff, who faulted Kralowec for
not disqualifying Judge Broadman
from the underlying action

Durning the trial, at the judge’s re-
quest, Anton met with Judge
—Broadman wn the judge s chambers,
and the judge offered to testify on be-
half of Anton’s client The judge
called both the court clerk’s office and
the bar association, identified himself
as Judge Broadman, and requested 1n-
formation Anton wanted During the
purnative damages portion of the tnal,
the judge briefly sat 1n the audience 1n
the courtroom when Kralowec was
testifying The jurors, some of whom
knew Broadman was a judge, noted

and discussed his visit When a court
employee asked the judge why he had
come to Kralowec’s tral, the judge re-
plied that he was just being an asshole

The court held that the judge’s ac-
tions were motivated by a desire to
bring about a result harmful to
Kralowec because of personal animos-
1ty The court rejected the judge’s con-
tention that he had a duty to visit the
courtroom 1n which Kralowec was tes-
ufying to take active steps to prevent
or discourage perjury, stating that that
was pure speculation on the judge’s
part The court held that the judge’s
conduct “would appear to an objective
observer to be prejudicial to the public
esteem for the judicial office

Inducimg waiver

The court held that there was clear and
convincing evidence that Judge
Broadman used deception when he
obtained a wavier of the time for sen-
tencing 1n a criminal case by conceal-
g matenal information (By statute,
a criminal defendant in Califorma has
a night to be sentenced within 20 days
of a guilty verdict ) At a sentencing
hearing, the judge had asked the de-
fense counsel and the defendant to
waive time for sentencing because he
had ‘“‘some questions™ that he wanted
the attorneys to research When nei-
ther attorney indicated a problem, the
judge set the sentencing for two
months 1n the future When the de-

fense counsel inquired about the need
for two months, the judge replied
“trust me ® Only after obtaiming a
waiver from defense counsel and the
defendant did the judge disclose that
he wanted the attorneys to research
whether he could order prison author-
ties to withhold medical treatment
from an HIV-positive inmate, such as
the defendant Defense counsel then
strenuously objected stating that his
chent was entitled to medical treat-
ment, adding “That’s not night And I
didn’t understand 1t I certainly had no
understanding of what was going on
here when you made the request for
the nme waiver because you didn’t tell
me what 1t was about And I certainly
can’t Jomn 1n the entry of a wavier once
I know the reason for 1t It wasn’t a
knowing waiver ”

The court stated that defense
counsel’s vigorous disagreement with
the continuance immediately after the
Judge revealed the real reason for the
waiver demonstrated that the judge
had ““tricked” counsel into agreeing to
the continuance The court quoted the
Commussion’s statement that,
“Judges have a special responsibility
to deal honestly and forthnightly with
all who appear before them and when
a judge displays a lack of integ-
rity, confidence in the entire judi-
ciary 1s weakened ” &

Federal Judge Disciplined for Abusive Conduct (conunued from page 5)

evidence to support the council’s 1m-
plicit conclusion that there was a
significant nisk that Judge McBryde
“mught attempt to retaliate in some
fashion against witnesses who had
testified agamnst him or at least that
witnesses reasonably perceived such a
risk ” The commuttee concluded that
the judicial council had “a strong 1n-
terest 1n protecting the integrity and
effectiveness of 1ts investigation,

which could be seriously hampered 1f
witnesses believed they would be left
unprotected against such retaliation ™

The commuttee rejected the judge’s
argument that the council did not have
the authority to order the recusal of a
Judge from any case because that 1s a
judicial power that can only be exer-
cised by the court of appeals The
commuttee concluded that the matter
of case assignments was an adminis-
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trative one, not a decision on the ap-
plication of the disqualification rules
to particular cases that injects the judi-
cial council nto judicial rulings Fi-
nally, the commuittee concluded that it
was for the judicial counci! to deter-
mine how to balance concerns that the
order would allow the affected attor-
neys to judge-shop against the need to
protect witnesses against feared retali-
ation &



Judicial Campaign Spending Caps Held Unconstitutional

ffirming the preliminary in-
junction entered by the
United States District Court

for the Northern District of Ohio, the
Court of Appeals for the 6th Circuit
held that the district court did not
abuse 1ts discretion (1) in granting a
preliminary injunction enjoiming the
enforcement of spending caps for judi-
cial candidates 1n Ohio, and (2) 1n de-
nying a preliminary injunction enjoin-
g enforcement of a provision that
prohibited judicial candidates from us-
ing funds raised in previods cam-
paigns for non-judicial offices Suster
v Marshall, 149 F 3d 523 (1998) (Af-
ter the suit had been filed the Ohio
Supreme Court amended the code so
that the spending caps were popula-
tion-based The court remanded the
case for consideration of the canon as
amended )

The defendants had argued that the
United States Supreme Court case
(Buckley v Valeo, 424 U S 1 (1976))
banning spending caps 1n elections did
not apply to judicial elections Reject-
ing that argument, the court stated

that, given the fundamental nature of
the nght to political speech, Buckley
and 1ts progeny apply regardless of the
position sought, and any spending re-
striction 1n any electoral campaign
process 1s subject to exacting scrutiny
Noting that restrictions on the con-
tent of judicial campaign speech had
been upheld to imit bias and the ap-
pearance of corruption, the court con-
cluded the infringement on the quan-
tity of speech 1mposed by the
spending caps could not be justified
The court stated that the prevention of
corruption was the only interest to
which 1t would give credence and
noted that all the evidence appeared to
suggest that the problem of corruption
had resulted from campaign contribu-
tions, not expenditures Noting that
poll results 1indicated that voters
wanted more information, not less, the
court stated that unlimited campaign
expenditures may, 1n fact, promote
and establish an electorate that 15 1n-
formed and well-aware and also help
munimize some forms of corruption
The court stated that the defendants

had shown no link between a spending
limut on a candidate’s own money and
helping ensure the independence of
the judiciary, noting that allowing a
candidate to spend his or her own
money without any restriction would
assure that the candidate 1s beholden
to no one Moreover, the court con-
cluded that even assuming that unhim-
ited campaign expenditures were tied
to corruption and some form of quid
pro quo, restricting campaign contri-
butions and/or mandating disqualifi-
cation were less restrictive means of
redressing that problem

However, the court found that the
Ohio code’s prohibition on using
funds from campaigns for non-judi-
cial office 1n subsequent judicial cam-
paigns prevented judicial candidates
from using funds that may be “ideas-
bought™ funds or funds that came at-
tached to a candidate’s agreement to
advance or take on some political 1s-
sues or cause The court concluded
that the state’s interest in preventing
such corruption or perceived corrup-
tion was compelling &~

Judges Removed for Patterns of Misrepresentation (conninued from page 7)

testified 1t was her voice The court
concluded that her unsupportable de-
nials and inconsistent statements to
the Commussion, the court, the media,
and the public, were “‘clear evidence
of her inability to be forthright, to
avoid appearances of impropriety, and
to fulfill the ethical obligations of ju-
dicial officer 7

Moreover, the judge had fabricated
a letter that she attempted to introduce
in the Commussion hearing through
her witness The letter, stating that the
judge was not racist, purported to have
been written by the witness, an Affi-
can American, to a newspaper when
the controversy first erupted In fact,

the judge had written the letter for the
witness after the hearing had begun
The Commussion found that the judge
had attempted to mislead the Commus-
s1on or “at least create a false impres-
s1on, with respect to the time, motiva-
tion, and scrivener of the letter ” The
court concluded that the judge’s fail-
ure to divulge the source and circum-
stances surrounding the letter consti-
tuted an obstruction of justice and lack
of candor with the Commussion

The court also adopted the Com-
mission’s findings that the judge’s
conduct throughout the formal hear-
ing was ‘“’inappropriate, unprofes-
stonal, and demonstrated a lack of re-
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spect for the judicial discipline pro-
ceedings ’ Noting the incidents were
too numerous to recount, the court
gave as examples the judge’s interrup-
tions of opposing counsel and the
master, her snide side comments, and
the half-truths and musleading state-
ments 1n her testtmony The court also
concluded that the judge’s testimony
was so unnecessarily vague that 1t hin-
dered the proceedings and signifi-
cantly mterfered with the adminstra-
tion of justice For example, the judge
could not remember taped statements
that were played for her six days ear-
bier and refused to divulge her phone
number &~



Judges and Jurors
by Cynthia Gray

Meetings with Jurors

The Georgia Judicial Qualifications
Commussion recently issued an advi-
sory opinion stating that a judge may
not meet privately with jurors follow-
ing the return of a verdict Georgia
Advisory Opinion 231 (1998) The
Commussion noted the Georgla code
provision (based on Canon 3B(10) of
the ABA 1990 model code) stating

Judges shall not commend or cnticize ju-
rors for therr verdict other than 1n a court
order or opinion 1n 2 proceeding, but may
express appreciation to jurors for their
service to the judicial system and the
community

The Commussion also quoted the com-
mentary to that provision, which
states

Commending or criticizing jurors for
fed - o Sk A N e
therr verdict may 1mply a judicial expec-
tation 1n future cases and may impair a
Juror s ability to be fair and impartial

The Commission recognized that a
trial judge 1n private meetings with ju-
rors may only be expressing apprecia-
tion to the jurors for their service
However the Commission empha-
sized that, when a judge meets with
Jurors behind closed doors, neither the
litigants, their lawyers, nor the public
can ever know with certainty whether
the judge 1s going beyond simply
thanking jurors for their service to -
appropriately comment on the jury’s
verdict The Commuission noted three
Georgia decisions discouraging court
communications with juries other than
In open court See eg Hanifa v
State (Georgia 1998) (judge should
not meet privately with jury during
state’s closing argument), Bowden v
State, 415 S E 2d 527 (Georgia Court
of Appeals 1992) (juror orientation
should not be conducted behind

closed doors), and Forehand v State,
373 S E 2d 382 (Georgia Court of Ap-
peals 1988) (tnal court should answer
jury’s questions after dismissal i
open court rather than the jury room)
The Commuission emphasized that
it was not presuming “‘that any judge
has engaged or intends to engage n
1Mproper comrmnunications with jurors
after a case 1s over ’> However, the
Commussion concluded that

the far better practice 1s for @/l communi-
cations between judges and juries to occur
1n open court rather than 1n the jury room
Such a practice will do much to nstill
public confidence in the openness and
fairness of all judicial proceedings 1n this
State and 1s strongly recommended to the
careful consideration of all trial judges

Thaok you letters. . .. ... ..
As long as the judge complies with
certain conditions, a judge may write
letters to jurors thanking them for
their service See Alabama Advisory
Opnion 95-552, Florida Advisory
Opinion 85-17, New York Advisory
Opinion 95-53, Texas Advisory Opin-
1on 69 (1983), West Virgumia Advisory
Opinion (February 7, 1997) How-
ever, the letters should not

* praise or criticize the jurors for
their verdict (New York Advisory
Opnion 95-53),

* mention any trial, verdict, or 1s-
sues (West Virginia Advisory
Opiwnion (February 7, 1997),
Florida Advisory Opinion 85-
I7), or

¢ solicit comments on the jury’s
decision or deliberations (West
Virginia Advisory Opinion (Feb-
ruary 7, 1997))

The letters may solicit comments and
suggestions regarding the improve-
ment of the justice system Florida
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Advisory Opinton 85-17 The lette
should not be sent until the end of tt
term during which the jurors serve
(West Virginia Advisory Opinion (Fet
ruary 7, 1997)) or until after the tri.
has been concluded Florida Advisor
Opinion 85-17
The Alabama Judicial Qualifica
tions Commussion has advised that
Judge may send thank you letters only
* to jurors who participated in pro
ceedings over which the judge
presided (Alabama Advisory
Opinion 95-552), and
at the judge’s own expense with-
out the use of court stationery
stamps, or personnel (Alabama
Advisory Opinion 95-552) except
where such letters are erther au
thorized by court rule or ex-
pressly permitted by the presid-
ing circuit judge (Alabama
Advisory Opinion 82-126)
The Commussion has also stated that
thank you letters to jury venire mem-
bers could be sent from all judges 1n a
circuit at court expense 1f the letters
* are approved by court rule
* are signed by all of the circuit
Jjudges, and
* accurately reflect the participa-
tion of the jurors and the signa-
tory judges in the judicial pro-
cess
Alabama Advisory Opinion 83 178
Alabama Advisory Opinion 95-552
Simularly, the Texas Committee on
Judicial Ethics has approved the prac-
tice of judges who are part of a central
Jury system sending a form letter at
court expense expressing their appre-
ciation to those persons who reported
for jury duty, including those not se-
lected as jurors The commuittee 1m-
posed the following conditions
(continued on page i6)



Judges’ Participation in Bar Association Activities

by Cynthia Gray

ommentary to Canon 4B en-
Ccourages judges to participate
1n activities of bar associa-
tions and other groups that are dedi-
cated to the improvement of the legal
system The Rhode Island Supreme

Court has explained that

avoiding intellectual exchange among
lawyers and academics may lead the
judge to a form of mental asphyxiation
that will dimunish his or her effectiveness
A judge should not be 1solated from the
current of 1deas abroad 1n his or her pro-
fession or those that may be contrnibuted
by related disciphines

Thus, overturning an opinion issued
by the Advisory Commuttee on the
Code of Judicial Conduct, the court
stated that a judge could attend the an-
nual dinner dance of the state tnial
lawyers association (The court noted
that, although the association was 1mi-
tially formed by attorneys who gener-
ally represented plaintiffs, 1its mem-
bership was open to all lawyers
interested 1n litigation )

Stmilarly the California Commut-
tee on Judicial Ethics encouraged
Judges to participate in the activities
of state and local bar associations and
therr sections, business trial lawyer as-
sociations, family lawyer groups, inns
of court, and similar organizations
California Advisory Opinion 47
(1997) Moreover, the committee
stated that judges’ *‘participation in
the educational activities of such
groups s particularly desirable ”” Ac-
cording to the committee, at such
gvents a judge may discuss legal 1s-
sues, 1deas, and philosophies

Moreover, a judge may attend func-
trons sponsored by a law-related orga-
nizations as a guest of the organiza-
tion One of the gifts Canon 4D(5)
expressly permuts a judge to accept 18

‘““an 1nvitation to the judge and the
judge’s spouse to attend a bar-related
function or an activity devoted to the
improvement of the law, the legal sys-
tem or the admimstration of justice ”
In concluding that judges may accept
free dinner/dance invitations from bar
associations, the Maryland Judicial
Ethics Commuttee stated that, when
the bar association extends the mnvita-
tion, “no individual lawyer or group
of lawyers within the bar association
could be seeking to achieve any spe-
cial favor or position with the judge
Maryland Advisory Opinion 91
(1981) The commuttee concluded that
“interaction between the judiciary
and bar associations 1s to be encour-
aged and that 1s the obvious reason
that such invitations traditionally have
been extended for many years ”
Other examples
» A judge may attend on a comph-
mentary basis a breakfast, lun-
cheon, dinner, or seminar spon-
sored by a local, state, or national
bar association Washington Ad-
wisory Opwmion 91-27
A judge may accept free mem-
berships and lunches from local
bar associations Florida Advi-
sory Opmion 84-4
« A judge and the judge’s spouse
may attend a bar association
function such as a dinner when
the expenses will be paid by the
bar association Washington Ad-
visory Opinion 91-8
* A judge may attend a “changing
of the guard” dinner given by the
criminal law division of the
county bar association to wel-
come new county prosecutors
and new public defenders New
Jersey Informal Adwvisory Opin-
1on 31-93
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+ A judge may attend a party for
the outgoing president of a gen-
eral organization of the trial bar
New Jersey Informal Advisory
Opinion 64-90

» A judge may attend the annual
dinner dance of the state trial
lawyers association as a guest of
the association (In re Petttion of
Wiley, 671 A 2d 308 (1996))

» A judge may attend as a guest a
retreat sponsored by the bench
and bar commuttee of the bar as-
sociation (Georgia Advisory
Opinion 50 (1982))

However, these commaittees caution
that, when attending these events, a
Judge

« should take care that a broad
range of the bar participates 1n
the event (Georgia Advisorvy
Opimion 50 (1982)),

» should avoid situations where
lawyers may attempt to have an
ex parte communication to influ-
ence the judge on a pending case
(In re Petition of Wiley, 671 A 2d
308 (1996), Califormia Advisory
Opmion 47 (1997)), and

= should not discuss specific cases
even 1if the case 1s pending before
another judge (Califorrnia Advi-
sory Opinion 47 (1997)

Moreover, according to the Wis-
consin Judicial Conduct Advisory
Commuittee, 1f an event 1s excessive,
for example, a cruise meeting, a judge
should not accept an 1nvitation from a
bar association to attend as a guest of
the association Wisconsin Advisory
Opinion 98-10R However the New
York commuittee stated that a judge
may attend a function of the bar asso-
ciation as a guest of the association
even 1f the function 15 expensive New
York Advisory Opinion 87-15(a)



Specialty Bar Associations

=y Judges are advised to exercise more

caution in participating in specialty
bar associations

The Advisory Commuttee on Judi-
cial Conduct of the Dastrict of Colum-
bia Courts defined specialty bar asso-
ciations as ‘‘associations of lawyers
who, 1n the main, represent a particu-
lar class of clients (e g, plamntiffs or
defendants) or engage 1n a specialized
practice (e g, communications) or
reflect a particular group of lawyers
(e g, legal services, women, racial
munonties) ”’ D C Advisory Opmnion 4
(1994) The commuttee distinguished
specialty bar associations from *‘asso-
ciations, such as the unified District of
Columbia Bar or a profession-wide
private bar association, whose mem-
bers reflect all, or many different, seg-
ments of the bar and represent all sides
of various 1ssues confronting the pro-
fession > The California advisory
committee used the term ‘‘partisan™

See, e g , Georgia Advisory Opinion
98 (1987), Kentucky Advisory Opin-
ton JE 91 (1998), Loutsiana Advisory
Commuttee 91 (1991), South Carolina
Advisory Opinion 27-1998 The South
Carolina Advisory Committee on
Standards of Judicial Conduct ex-
plained that a judge could not be a
member of the South Carolina Tral
Lawyers Association because

[1]ntended or unintended influence 1n sup-
port of a particular orgamization by virtue
of a judge’s membership 1n that orgamza-
tion could create a perception of bias by
that judge towards the particular organi-
zation and 1ts members as well as lending
the prestige of the judiciary to advance the
private mterest of that orgamzation

The commuttee did state that judges
may participate mn the group’s activi-
ties and recerve 1ts educational materi-
als

The D C commuttee concluded that
a judge may attend a function spon-
sored by a specialty bar association
provided

9 lawyer organuzations and defined such

orgamzations as intended to promote
the nterests of a hmited segment of
the bar, such as district attorneys or
public defender organizations, plain-
uff or defense-oriented bar associa-
ttons, and sumilar orgamizations Cali-
fornia Advisory Opinion 47 (1997)

The Wisconsin committee distin-
guished between bar associations
“made up of lawyers who appear
agamnst each other’ and “‘associations
of lawyers who are so speciahized that
they always represent the same nter-
est, such as plamuffs’ or insurance de-
fense lawyers However, the com-
mittee explained that a section of the
bar such as famuly law does not pre-
sent problems for a judge because,
even though a specialized association,
1t “‘1s made up of lawyers who appear
against each other” Wisconsin Advi-
sory Opinion 98-10R

In general, a judge may not accept a
complimentary membership or pay
dues 1n a specialty bar association

+“fhe association is not currently
engaged as a body in hitigation
before the judge, and

* “‘the judge’s attendance would
not create in the public’s mind a
reasonably held perception that
the judge 1s promoting the public
policy goals of the regularly ad-
vanced litigative positions of the
host orgamzation ”’

The committee continued that a
Judge’s attendance posed an increased
nisk of apparent impropriety

* if the sponsoring organization
pays for the judge’s attendance,

* 1f the organization limuts the au-
dience to 1ts membership and
does not allow presentation of
competing viewpoints,

* the more onented the organiza-
tion 1s to particular 1ssues or to
the interests of a certain class of
clients, or

¢ 1f the organization has taken a
pubhc stance on 1ssues 1n a case
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of substantial importance before

the court on which the judge sits
The committee also suggested tha
judges consider whether the organiza
tion 1s private or governmental and, 1
private, whether for-profit or non
profit, “keeping 1n mnd that a non
profit, as well as for-profit organiza
tion can be financed by specia
mterests that may dictate the agenda

The Califormia advisory commaittee

stated that a judge may participate as «
speaker or 1n other capacities n edu
cational programs for a partisan law
yer organization 1f the judge

* mamtans a neutral position,

* 15 equally available to groups
representing Opposing view
points, and

* 1s particularly careful not to per
mit the group to advertise the
event i a manner that makes 1t
appear that the judge promotes
the goals of the orgamization

California Advisory Opinion 47
(1997) _Moreover, the committee cau
tioned

* A judge should avoid regularly
attending a partisan organiza-
tion’s meetings or should also
regularly attend meetings of an
organization espousing opposing
VIEWS

* A judge should not display 1n
chambers peniodicals published
by a partisan lawyer organization
or should also display the per-
odicals of organizations espous-
INg OpposIng Views

* A judge should not accept honors
from such organizations, such as
judge of the year awards

* A judge should not participate 1n
the activities of any organization
that as a body 1s or may be 1n-
volved 1n hitigation before the
court of which the judge 1s a
member or that publicly pro-
motes highly controversial posi-
tons

* A judge may participate in enter-



tainment programs of specialty
groups but should be alert to the
danger of appearing to endorse
what may be critical and tasteless
portions of the program
The Tennessee Judicial Ethics
Commuttee stated that a judge should
not attend a defense lawyers’ associa-
tion meeting or convention 1f the
judge’s registration, lodging, and
travel would be paid by the associa-
tion Tennessee Advisory Opinon 96-
4 The commuttee did conclude that if
the judge made a presentation at the
conference, the association could re-
imburse the judge for reasonable ex-
penses Simlarly, the Wisconsin com-
mittee advised that a judge and the
Judge’s spouse may not accept an invi-
tation from a bar association to attend
a dinner or other function as a guest of

the association if the orgamzation’s
members frequently represent the
same side 1n litigation Wisconsin Ad-
visory Opinion 98-10

The Arizona Judicial Ethics Advi-
sory Commuttee permitted judges to
attend a holiday reception given by an
association of lawyers who represent
defendants 1n tort cases as long as the
event was not inappropriately extrava-
gant Arizona Advisory Opinion 95-
13 The event was described as “hon-
oring Arizona judges” and did not
single out any one judge as a guest of
honor or speaker The commuittee con-
cluded

[A] reasonable and objective observer
would not believe that this association of
lawyers has a special advantage 1n court,
or that the judge favored the association,
merely because the judge consumed cock-
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tails and appetizers Moreover any hint of
impropriety 1s greatly diluted——if not ne-
gated—Dby the fact that many law firms
and special interest lawyer groups spon-
sor similar receptions

The commuttee reasoned that the “in-
formal exchanges that such functions
allow may help reduce tensions be-
tween the bench and bar and alleviate
some of the 1solation from former col-
leagues that judges experience upon
their elevation to the bench ”

A judge may participate 1n a bar or-
ganization that promotes the interests
of particular racial, ethnic, or gender
groups, as long as it does not restrict
membership to a particular race, eth-
nic group, or gender California Advi-
sory Opiruon 47 (1997) &~

Appellate Judge Reprimanded for Critical Comments
Made in Oral Argument

ursuant to the recommendation
Pof the Commussion on Judicial
Conduct, the Massachusetts
Supreme Court publicly reprimanded
an appellate court judge for statements
he made, duning an oral argument, that
were critical of a umon, its president,
and the president’s family In the Mat-
ter of Brown, 691 N E 2d 573 (1998)
The court also ordered that the judge
be recused from future cases mvolv-
ing the union, 1ts president, or any
member of the president’s immediate
family
Dunng oral argument 1n an appeal
from a decision dismissing a suit
against the National Association of
Government Employees alleging that
1t had breached 1ts duty of fair repre-
sentation, Judge Brown made a series
of comments to counsel for the Labor
Relations Commussion, criticizing the

union, its president Kenneth Lyons,
and members of Lyons’ family The
judge stated, among other things, that
*[t]hs 15 a[ ] union gone amok,” that
“people i the courthouse here who
pay their dues get absolutely noth-
mg,” and that “[t]hey [NAGE] don’t
represent anybody, as far as I can see
They just take the money and keep on
stepping and buying more condos and
have more expense accounts and have
fancy banquets '’ The judge also
stated that Lyons “had his whole fam-
ily on the NAGE payroll,” and that
“Mr Lyons and all his family are
making $200,000 a year, plus they
have cars and expense accounts,”

The court characterized the judge’s
comments as expressing an apparently
“‘strong animus’’ against the union
and 1ts leadership and “accusing them
of a general and persistent neglect of
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their obligations to the membership
and of self-dealing that 1s disgraceful
if not criminal ” The court found that
such accusations went far beyond any
comment appropriate to the particular
dispute, even though, 1f the suit were
valid, 1t might stand as an example of
the general situation the judge de-
scibed The court also found that the
comments were ‘‘intemperate, exces-
sive, unjustified by anything properly
before the court, and, gratuitously 1n-
sulting of persons directly and indi-
rectly implicated 1n the case at bar ™
The court found that the judge vio-
lated both Canon 2A of the Massachu-
setts Code of Judicial Conduct, which
provides that a “‘judge should respect
and comply with the law and should
conduct himself at all times 1 a man-
ner that promotes public confidence 1n
the integrity and impartiality of the ju-



diciary,” and Canon 3A(3), which
= provides that a “judge should be pa-
tient, digmfied and courteous to liti-
gants, jurors, witnesses, lawyers, and
others with whom he deals in his offi-
cial capacity ”’

The judge had argued that he had
been entirely 1mpartial and fair 1n the
case, and several of the other judges
on the appeals court, including those
who were on the panel 1n the case,
testified that integrity and impartiality
charactenze Judge Brown’s work, not
only mn that appeal, but in general The
Labor Relations Commission’s judg-
ment favorable to NAGE had been
unanimously affirmed by the panel on
which the judge was a member

However, noting that Canon 2A
and Canon 3A(3) address matters of
appearance, the court concluded that 1t
was “‘quite possible for a judge to up-
hold the highest standards of integrity
and impartiality and yet violate these
canons ”

—~Ihe court rejected the judge s argu- _ dignity, or_discourtesy_may not show _

ment that the requirement that a judge
be patient dignified, and courteous
applies only to comments made about
the parties and attorneys before a
judge, and not about non-parties such
as Lyons or his family The court
stated that a judge 1s required to be
patient and dignified generally, “re-
gardless of the context or content of
the judge s speech,” and to show cour-
tesy to all with whom the judge deals
1 an official capacity Judge Brown
admitted that his comments were di-
rected to the lawyer for the Labor Re-
lations Commussion, who was before
the court, and the court noted that any
discourtesy or impatience 1n the
judge s statements had implications
for those 1n the courtroom, and that
the judge spoke nsultingly of persons
directly affected by the outcome of the
matter The court found that the spnt
and purpose of the requirement that a
judge be patient, courteous, and
dignified “would hardly be served by

holding that a judge may act in an un-
digmfied manner while on the bench
so long as he chooses to berate per-
sons not present before him

The court also rejected the judge’s
claim that, 1f a Judge’s statements are
based on experience m a prior case or
on judicial materials, they cannot be
the basis of a disciplinary proceeding
The court found that, for purposes of
the requirement that a judge be pa-
tient, dignified, and_courteous, “the
foundation of a judge’s comments are
largely irrelevant ”” The court also
noted that nothing in previous cases
supported Judge Brown’s assertions
about the umion  ~

The court also rejected the judge’s
argument that the requirement that a
Judge be patient, courteous, and digni-
fied should only be applied to behav-
1or that 1s so discourteous it raises suf-
ficient doubts about a judge’s
impartiality to require recusal The
court held that impatience a lack of

bias or prejudice sufficient to demand
recusal, but still indicate a violation of
Canon 3A(3)

The judge also argued that his con-
duct was excused by his position as an
appellate judge, claiming that the
umque dynamucs of the appellate pro-
cess compel an appellate judge to
question litigants closely and to press
for the vahidity of the presented argu-
ments Rejecting that argument, the
court stated that although there are
differences between trial and appel-
late proceedings, they did not excuse
the judge’s comments The court
stated that, 1n many respects, “a trial
Judge labors 1 more difficult circum-
stances, seeking to control parties
witnesses and advocates, all of whom
may have an interest in improperly
swaying the munds of the jury ” The
court stated that an “‘appellate judge
operates 1n a cooler atmosphere and
has less excuse for the occasional dis-
play of temper ” Although stating that
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an appellate judge 1n oral argument
may probe counsel’s arguments for
weaknesses the court concluded that
by no stretch could the judge’s re-
marks be seen as serving that function
Moreover, the court stated that “the
appearance of impartiality and cour-
tesy are as important in appellate
Judging as at tnal ”

The court concluded that the rigor
Judges are required to exhibit 1n their
work ‘““does not diminish the impor-
tance or scope of Canons 2A and
3A(3), which safeguard the public’s
confidence 1n the judiciary’s impar-
tiality without which a judge’s search
for the truth and justice  would be fu-
tile ” The court explained

An 1mpartial manner, courtesy, and dig
nity are the outward sign of that fairness
and impartiality we ask our fellow citi-
zens often n the most trymg of circum-
stances to believe we 1n fact possess
Surely it 1s arrogance for us to say to them
that we may not seem 1mpartial but we
know we are and so they must submit
Precisely because the public cannot wit-
ness but instead must trust what happens
when a judge retires to the privacy of his
chambers the judiciary must behave with
circumspection when 1n the public eye

[Platience and courtesy are required of
a judge toward those he deals with 1n his
official capacity for the additional reason
that a judge 1n that official capacity 1s
granted the power to command silence
and respect 1 his presence It 1s not pun-
1shable to interrupt or show disrespectto a
legislator the Governor or even the
President But this unusual deference 1s
granted the judge only to allow him to do
his work When a judge berates or acts
discourteously to those before him—even
if he cannot affect their interests as ht
gants—he abuses his power and humil
ates those who are forbidden to speak
back Of course there are times when a
Judge must and should admonish and ex-
press harsh judgment to those before him
but they must be imited to the necessities
of the occasion being neither gratuitous
nor 1rrelevant to 1t &



180 N Michigan Ave
Suate 600
Chicago, Il 60601

Since 1913

JUDICIAL
CONDUCT
REPORTER

o9z

Nonprofit Org
US POSTAGE
+ PAID
Chicago, Iilinois
Permit No 2482

Honorable Sarah Evans Barker

Chiaf JudSe

g?ﬁted State District Court

Cour-thouse
46 E Ohi

X
IhaiSnorsliSt IN 462041503

Judges and Jurors (connnued from page 11)

» the letter should be a genuine ex-
pression of appreciation,

+ the letter should be routinely
mailed when the panel 1s dis-
charged,

» the pnivilege of signing the letter
should be rotated regularly
among the judges, and

» the letterhead should contain the
names of all the judges and the
district and county clerks

Texas Advisory Opinion 63 (1983)

However, the committee wamned that

the ‘ iming of the letter should not

arouse a reasonable belief that the

Judges are using the power or prestige

of their judicial position to promote

their candidacy > Apparently, out of
similar concerns, the committee ad-

vised that individual judges may send
out thank you letters to former jurors
only

* on a routine basis, and

» 1mmediately after the service has

been rendered

Texas Advisory Opnion 69 (1983)

The Michigan State Bar Commuttee
on Professional and Judicial Ethics
has stated that a judge may not use the
identity, addresses, or other informa-
tion about jurors disclosed in their
questionnaires or during the jury se-
lection process to conduct a personal
election mailing Michigan Advisory
Opiruon JI-104 (1995) The inquiring
judge, who was running for re-
election, wanted to solicit support
from persons who had served as jurors
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1n the judge’s court, but the commuttee
stated that sending a letter using infor-
mation from court records would vio-
late the rule against a judge using 1n-
formation acquired 1n a judicial
capacity for any purpose not related to
Judicial duties But see Alabama Advi-
sory Opwion 88-330 (Judge who 1s a
candidate for judicial office may so-
hicat support from persons who previ-
ously served as jurors in cases 1n
which the judge presided in a care-
fully worded letter prepared at the
Judge’s expense, on his/her personal
fime away from the courthouse, and
without using state personnel or
equipment) &
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Objective
to give the participants a better understanding of state disciplinary mechanism

The participants will study the followmng

ARTICLES FROM HANDBOOK FOR MEMBERS OF JUDICIAL CONDUCT
COMMISSION
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Founded 1n 1913 the American Judicature
Suuty 1y an independent, nonprofit vrgamcs-
tian supported bv a national membership of
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How Judicial Conduct

Commissions Work

Each of the 50 states and the Dhstncr of
Columbia has established 4 judivial conducr
organization charged with investigating
complaints against judicsal officers

« In most states the judicial conduct vrgan-
zanon has been cstablished by a provision
in the state cansttution

« In some states, the judical conduct organi-
2auon has been established by a court rule

« In some states the judicial conduct organi-
zation has been established by statute

Depending ou the state, che judicial con-
duct organization may be called a commus-
sten board council, court or commiree and
described by terms such as inquiry, discipline,
qualifications, disability, performance, review,
tenure, rehrement removal, responsibility,
standards, advisory, fitness, invesugauon, or
supervisory

This discussion of how commissions wark
will use the general term judiusal conduct
comnussion” to describe all 51 organizations
Note that, although all the commussions have
some features in commaon each < different
and the following deseripuon unavoidably
dcpends on generalizations that do not neces
sanily apply to every state

Judicial conducr commuissions have junsdic-
tion over (1n other words, authority to mvest
gare) supicme court jusuces, trial and appel-
late yjudges and other judical officers, such gs,
depending an the state court structure court
commissioners, refetees magsstrates, masters,
part-ume judges, rcured judges subject to

recall or available for assignment, and tempo-
rary yudges In some states, the judicial con-
duct commussions also have junsdiction over
employees of the state court system and
adminmstrauve law judges Depending on the
state, the conduct commmission s either an

mdependent state agency or part of the
judhcial branch

Membership

Judicial conduct commussion membership
ranges from 28 members (Ohio) o 5 (Mon-
12na) (Sec Appendix C) Most states have
somc members that are judges some thar are
lawyers, and some thar are nerther judges nor
attorneys (called public members lay mem-
bers, or citizen members)

« All commuisaions have public members, in
seven states, a majoriry of the members arc
nether lawyers nor judges

@ All comnussions have attorney members,
except the West Virginias Judharal Investiga-

uon Comrmussion and Judicial Hearing
Board

@ All commussions have judge members
except the Hawan Commussion on Judicral
Conduct and the New Jersey Advisory
Comrutter on Judicial Conduct (The New
Jersey Commutiee has members who are
terred judges )

# In some staies, the types of judges o be
appownted are designarcd (for example, the
Arizona Commussion on Judicial Conduct
has two court of wppels judges, twa supe-
Fi10r court ;udgcs, one justice of [he peace
and one mumaipal court yudge, 1 addition
to two attorney members and three public
members)
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In 310 states, all members are chosen by the
supreme court In most other statcs, the
public members are appointed by the gover-
nor, the attorney members arc appomnted by
the stare bar and the judge members are
appointed by the supreme court, 1 some
stares, the legislature must approve appoint-
ments Other appointung authoriucs wmvolved
1n some states nclude judges’ groups and
legistarors

# In some states, each member has an alter-
nate who 15 appointed in the same manndr
as the member and wha sits 1f the member
15 disqualified ar unable to serve on a case

« In somc staws, if a member 1s disqualified
or unavailable, the authonty who appointed
that member appoiats a temporary alter-
nate

# [n somc states, there 1s no provision madc
for alternates

Commusston members elect a chair and vice
chann The chair presides over mectings and
performs other dunes as delegared by rhe
commussion such as consulting with stafl un
urgent matrers that anise berween meeungs
and dealing wath the budgcr The vice chair
presides when the chair cannar

The purpose of judicial conduct
commissions

Most simply pur, judicial conduct commis-
ssans have heen established
* to investigate complaints abourt judges’
conduct,

¢ to determine wherther 2 judge has com-
mutted nusconduct or s disabled,

-

« 1o assist judges who have commitred
munor ethical violinons ra change their
behavior,

* to impose or recommend disciphnc if
appropriate agamnst 2 judge who violates

cthucal standards, and

* when necessary, to secure the removal of
2 judge from office

In addinon, some commussions issuc advisory
opimons, make reccommendanons for ap-
pointments ro judicial vacancies, or review
judges applicauons for disabiliry reurement

More generally, the purposc of judicial
conduct commussions 1s to maintain and
restore public confidence in the mtegniry,
independcnce and imparuality of yudges and
the judicial system by

» enforcing ngorous standards of judicial
conduct on and off the bench,

*» assisting the judiciary in maintaning the
necessary balance berween independence
and accountabdiry,

* reassuring the public thar the judiciary
nerther permuts nor condoncs miscon-
duct,

* providing 4 forum for ciuzens’ com-
plaints against judges,

* creaung a greater public awareness of
what consttutes proper 3nd impraper
judicial conduct and

* protecung judges from false, unfounded
and 1naccurate aceusauons that can
damage their reputations

How the judicial discipline process

begins

In most nstances, judicial discipline pro-
ceedings are smnated by 2 written complant
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filed with the commuission Somc statcs require
that a complaint be 1n writing, under oath,
and notarized or verified Many states have
complaint forms that individuals are encour
aged to use All complaints are acknowledged
by the comnussion In addition, most com-
mussions can mtiate inquiries based on
information from any source, including
anon) mous complainrs, news reports, referrals
from other agenaes (such as the office of
court adminustrator or the artorney disciphne
agency), or nformation receved during an
invesugation of another matter

Most complants abour judicial conducr
come from liugants (10 other words, eriminal
defendants or parucs to a civil case) For
example 1n 1997 81% of the complaints filed
with the Califorma Commussion on Judicial
Performance came from a liugant or the
famuly or friend of a hugant Other complain-
ants includc attorncys, other judges, and court
staff

In the complamnt the complainane describes
the faces and seates how the complainant
behieves the judge has commutted musconduct
For example the complaine form for the

Kansas Commuission on Judicial Qualificauions
ashs the complainant to

Dlease stare all specific facts and curcum-
stances which you believe constirute
jodicial miscanducr or disabiiry Include
am dernlc names dates places addresses,
and tclephone numbers which will assist
the camnmussion in 1ts evaluation and
invesugauon ot thrs complaint Akn
socddude any documents letters ar ather
matenal related to the camplaint idenufy
the names and addresses of any witnesses

If the complasnt arises our of a case complaint
forms also ash for informauon abour the case

such as the name and number the tvpe of

casc the complamanc’s relauonship to the casc
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{for example, plainuf}, defendant, attorney for
a party, or witness) and wherher the cave 15
stll pending If the complaint is vague, the
commussion may ask the complainant for
mare specific detail or addimonal documenta-
tion

Jurisdiction—What commissions
can and cannot do

1ndaviduals

Commussions sometmes rccaive complamts
abour indviduals over whom they have no
jurisdiction, for cxample attornevs law
enforcemenr officers, or fedeial judges Those
complaints are erther dismissed or not dock-
eted, with an appropnate referral when
possible, for example, to the attarney discr-
pline agency

Marters

Mast complaints filed with judicial conduct
commussions—generally more than 90% each
year—are dismissed Somc of these are dis-
mussed because they do not allege a violauon
of the code of judic1al conduct, for example,
hitigants sometimes complain thart a judge did
not respond to phone calls or lcteers because
they do not understand that a judge is re-
quired to 1gnore such ex parte communica-
uons

Moreover, many complaints are dismussed
everv year as beyond the junsdiction of the
comrussion because 1n cffcet, they are asking
the commussion to acr as an appellate court
and review the ments of a judge’s decssion,
claiming thar the judge madc an incorrect
finding of fact misapplied the law or abuscd
hss or her discretion These complaints are
frequently filed bv disappointed hugans,



particularly in emanianally-charged hingation
such as divoree o1 custody cases, contested
probate cases or crimunal tals Examples of
rypical complaints thar are dismissed by
commissions as ourside chur quthornry include
complamnts thar a judge

* improperly adinsceed o1 excluded certain
cvidence,

* believed perjured tesumony,
* was too hard or roo soft mn scntenaing,
» ser bond roo high or 1o luw,

* should have made a larger or smaller |,
award of child support, or

* awarded custody of a child ro the wrang
person

Makmg an creare, huwcvcr, 1s not unethical
judicaal conduct 1n most cases, 1t simply
reflects the falibihity of judges, and judicial
conduct comnussions were nor established to
punish such mustahes Correcung errurs is the
rolc of the appellate courts not the judicial
conduct commussions Disappointed linganrs
are not allowed ta circumvent the appellarc
process established 1n the constrution by
fiing @ camplaint with the commussion as a
substitute fur appeal

Finally the power of conduct commussions
1s hmited to protect the independence of the
judiciary 2 judge must feel free 1o make a
decrsion that may prove to be unpopular with
the public or causc the losing party to become
hosule withour fearing thar he or she will he
disciplined by the commussiun

In addition, commussions do not have the

authann to
* provide indmmidual legal assistance.

* antervene in hugaton on behalf of 2
parti

* interfere in pending hugation,

¢ order a judge to step down from a
parrular case, or

* order anyone released from jail

Distinguishing between legal error
and judicial misconduct

Although review of 2 judge’s decision s left
1o the appellate court 1n most cases, occasion-
ally, a conduct commussion may review 2
judge s actions to determune if the decision or
exercise of discretion (such as determining
sentence or bail) was mouvated by an 1m-
proper mouve (such as bias or revenge), the
Icgal error was egrchous. or [llerﬁ was a
pattern or pracnice of legal error

To determine whether a decision was made
1n bad farth, 1n other words commurmed for
any purpose other than the taithful perfor-
mance of judicial duves, commussions ask

* Was the decision based on a demon-
strated bias or prejudice?

* Was the purpose of the action to teach
someone a lesson or send someone a
message extrancous © the enforcement
of the law’

* Dud the judge display intemperate

conduct®

* Did the judge’s rulings evidence a consis-
rent patiern of abuse of lawyers and/or
others appearing before the judge?

* Did the judge have a conflict of interest®
* Dud the judge abuse the judicial power?

* Dud the judge abandon his or her rolc as
a neutral and detached magistrate?

* Was there fraud?

* Dud the judge have 1 corrupt mouve?
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To determune whether a legal error or abusce
of discreuion was egregious enough to consni-
tute misconduct commussions ask

* Was the decisinn contrary to clear and
derermined law about Whlch there 1s no
confuston or unserded question?

 Dud the judge flagrantly disrcgard impor-
tant procedural requircments’

* Dud the judge deny fundamental nghis
for example, a eriminal defendant’s
consututonal nght to counsel?

* Were the parties dented a full and fair

heanng>

* 1)d the judge abdicate the duty to
exercise judgement?

* Did the judge demonstrare a lack of
understanding of che law?

+ Did the judge demonstrate an unwilhing-
neys 10 apply dhe law?

To dlustrate.

Qrdinarily, a complaint about a judges
refusal to release a defendant on bail or about
the amount of bail sct would be dismissed by
1 judicial conducr commussion as a complamt
abuut the exeruse of judicial discrenion, not

misconduct However, sancuonablc miscon-
discr has heen tound

» when a judge refused to release a defen
dant on bail because the judge had been
required o get our of bed ro conducr the
arrmgnment (New Yorh)

* when a judge sct unusudlly lugh bal for
four black defendants after learning that
a large number of black voters in Boston
had voted for his brother’s opponent in
the gubcrnatonal primary (Massachu-
setts)

Ordinanly, a compldint abour a judge’s
sentence would be dismissed by a judicial
conduct commussion as a complam abour the
exerese of judicial discretion, not misconduct

However, sanctionable misconduct has been
fnund

» when a judge imposed a hugher than
usual senrence on her formur supervisor

in order to retahiatc for being fired (New
York}

* when a judge reduced the munimum fine
for those wishung to plead guilty o traffic
citauons to $1 to send a messagr w0 the
county commussioners who had in-
formed judges that they were falling
belund “current tevenue esumates”

{Texas)

* when a judge had a policy for sentcncing,
persons convicted of DUI that allowed
for no exceptions (California)

Ordinarily, a complaint about a judge’s
1ssuance of 2 warrant would be disroissed by a
judicial conduct commission as 4 complamt
abourt the excrase of judicial discretion, not
misconduct However, sanctionable miscon-
duct has been found

e when a judge 1ssucd warrants for the
arrest of the chief of police mouvared by
personal bras and animosity (Texas)

* when a judge issued a bench warranc
against a process server who had served a
summons and complaint on the judge
who had been named as a defendant 1 4
cvil action (South Carolina)

Ordinauly, a yudge’s decision to hold
someone 1n contempt of court would be
disrmived by 4 judicad conduct comnussion as
rassing a question for appeal However,
sanctionable misconduct has been found
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* when an experienced judge did not
strictly adhere 1o proper procedurcs for
holding someone 1n contemprt and
ignored binding precedent reversing hus
contempt rubings (Nevada)

s when a judge had 2 woman arresred for
fathing o appear for jury duty and
confined her for approximately 40 days
wirhour halding a hearning at which she
could be confionted with an accusation
of contempt without determuning that
she was in contempt, and withour
imposing a sentence (Kansas)

¢ when a judge held a hugant in direct
contempr for personal enucism of the
judge voiced 1n the hallway of rhe court-
house {Texas)

* when 1 judge held a defendant in con-
tempt to leach hun a lesson after he
mailed a chech for $11 in payment of a
parking fine with a note reading, * You
people arc crary T hope you choke on 1!’
{(New Jersey)

Ordinanly 3 judges decisions are not
subject ro review by the conduct commussion
However sancuonable misconducr or incom-

ptiencee has been found

* when a judge made a number of rulings
that were so far contrary o established
faw as to dumonstrate a fack of under-
standing of the law or an unwillingness

tu apply 1t (Missouss)

* when the judge’s rulings statements and
conduct on the beneh evideneed habirual
sbuse of caunsel and others (U S Juds-

cual Conference Commuttee)

» when 2 judge entered a yudgementin a
case without holding 4 trial or admunss-
teung an oath to the witnesses, without

any evidence supparung hus judgment,
and knowing thar the defendant had no
legal obligauon to pay the amount
claimed and the decision was contrary w©
law {(New York)

Investigation of judicial conduct
complaints

1f a complaint does state faces thag, if true
and not othierwise explaned, would be mis-
conducr (1n other words within the
commission’s junsdiction), the commisvion
begins an investganion

& In some states, comrussion stafl can begin
an invesugatuon without authorizauon by
the commussion

& 1n other states, staft must wair unty the
commuission reviews the complaint and
authorizes an investigation

An mvestigauon cvpically involves inter-
viewing personally or over the telephone, the
complainant acorneys court reporters, court
cmployces, vihicr witnesses, and lawyers who
practice before the judge Relevant transcripts
and ather documents are also examined
Sometimes the judges courtroom 1s moni-
tored or 2 sample of transcripts 1s reviewed
Some commussions occaswonally request
Imvestigdlive dssisidncee {rom agencles such as
the state police district attorney s office, or
other law entorcement agenues An nvesugi-
uon someumes uncavers matters in addstion
o the uuud complaint and way be expanded
to include those matters

During the imesugauon the judge 15
advised bv letrer abour the allegauons of tie
complaint and the judge 1s given the opportu-
nity 1o present informaton and explain the
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actions under invesugation to the commyssion
in writng and/dr, 10 some states, 1n person
The judge may be represented by counse!

Confidentiglity during an
investigation

During an invesugauon, in all staces
commission processings are confidenual, and
the comaussion cannot confirm or duny that a
complaint has been filed agunst 2 judge or
that the commussion is invesuganng the judge
The complainant and anyone contacted by
the commussion during its invesugauon are
also prohibited from cevealing that a com-
plaint has been filed or that there o an 1nvesn.-
ganon, alkkhough they cannoz be prohibited
from discussing the facts underlying 4 com
plaint (For example, a complainant may say
10 2 newspaper “Judge Snuch called me a
name, but cannot say, 1 filed a complaint
with the commussion after Judge Smuth called
me a name 4nd they are invesugatng the
matter ') in some stares, any person violatng
confidenuialitv 15 subject to contempt prceed
ngs

Confidentiality 15 intended

* 10 encourage complaunants and witnesses
10 come forward without fear thar the
judge will recaliae,

* to encourage complainants and witnesses
to come forward withour fear that the
media of others will pursuc them

* o prevent unscrupulous cowsplainants
from cngaging 12 a campaign of harass-
ment that mav overburden the commus.
sion threaten to uumdate judges and
derraci trom dhe states ability 1o aturact
qualified judges.

* o allow commussions 1o encourage
mnfirm or incompetent judges to resign
before charges become public, and

* to protect a judges repuration from
allegations that may prove to be bascless

There are several common exceptions to the

confidennality requirement In many, but aot
all, statcs

¢ The judge may wave confidentiality

¢ 1f die pubslic has leacned of the judges
conduce mndependent of the commussion
investigation, the commiwion may
confirm there i$ an investigation, clanfy
how commussion proceedings wotlk,
explain the night of the judge to a fae
heasing or stare thac the judge denies the
allegations

After the investigation

Afrer considenng the judge’s respoasc and
other evidence gathered dunng the invesuga-
tun the commussion may

*+ dismuss the enmplawng of the facts discov-

cred duning the mvestigzrion do not
support a showing that the judge com-
mitced misconduct warranning public
disuphine

* file a farmal statement of charges, or

* in some states, dispose of the matter with
2 private sancuion of informal resolution

The code of judicial conduct notes chat, ‘Itis
not mtended  that every transactuion will
result 1 disciplinary acuon *

Private and informal disposiuons

Many judicial conduct organizations have
the authonry o resolve complaints through
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privare, mnformal means {Not all commissions
have this authonty ) These resolurions are
vanously called dismussals with caution,
concern, or warning, leters of admaninon,
advisory lerters private reprimands, private
admonitions, adjusuments, informal dispost-
uons or deferred discipline agreements
Informal dispositions arc uawd of

* the misconduct 5s a single, 1solated
mistzke that 1s not likely 1o be repeated

* the misconduct 1s relauvely minor,

* the judge has acknowledged the mistake
and agrees 1o 1ake steps 1o improve such
as counscling or treaument,

* the judge has nor previousty been disci-
plined for the same conduct, and

* the judge has not reeenddy been discr-
plincd for other musconduce

A munor violauon is one that

* did aut mvolve the nusappropriation of
funds

* did not result 1n substanual prejudice to
a hugant or other person,

* did nor 1nvolve dishonesty, decerr, fraud
O MusIepIesentaton,

+ did not consurute a crime thar adversely
reflects an the judges honesty, trustwor-

thincw or fitnos or

* was not an actual impropricty but
created the appearance of improprien

In an informal disposition, the commusion

* reminds the judge of educal responsibili-
ties

* gwves authonitauve advice

* expresses disapproval of the behavior,

* suggests that other decuons would have
been a more appropriate responsc to a
parucular situauon,

« caunons the judge not to cngage 1n
spectfic behavior in the future,

* warns that further complants may lead
10 MOre Serous CORSEqUENces or

* recommends that the judge change
specific behaviors or obtain counseling or
education

Somenmes the informal disposiuon 1s done
by letter and someumes 1n a face-to-face
meeung with the judge, either by the enure
commussion when the judge attends 4 meetng
or by a dilegauon of one o1 more commussion
members who personally visic the judge to talk
abour the commussion’s concerns Informal
dispositions can usually be used 1n subscquent
proceedings to increasc the level of sancuon
parucularly if the judge repeats the conduct
about which he or she was cautioned

Some comumussions can also agree with the
judge at this stage to defer or suspend the
proceedingy if the judge agiees to undergo
treatment (for example, for alcoholism),
parucipate 1n education programs, or take
other corrective action The commussion then
monitors the judge’s comphiance with che
agrecment, rcopening the diseipline proceed-
ing if the judge fails to complete the recom-
mended program

Although informal dispositions and privare
sancunions e confidential, same comnussions
mclude 1n thewr annual 1eports brief descrip-
uons of prvate sancuons without revealing
the judges name, to give gurdince to the
judiciary and to explain to the public the
remedsal work done by the comnussion
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Formal proceedings

A commussion filcs a formal statement of
charges (known as a formal complaint in some
states) 1f 1t finds that there 15 probable cause
thar the judge has engaged 1n misconduct
warranung public discipine “Probable cause
means there dre reasunable glounds for believ-
ing thart che judge has violated the code of
yudicial conduct According to Blacks Lau
Dicrionary, teasonable grounds area ser of
probabilities grounded 1n the factual and
practical considerations that govern the
decivions of reasonable and prudent persons
and ts more than mere suspicion but less than
the quantum of cvidence required” for 2
finding of misconduct

@ 1n sone states, the decision whether 1o file
formal charges 1s made by the entire com-
mission

@ In the five states with a two-panel system
the decision whether 1o file formal chaiges
1s made by an invesugauve panel comprised
of a subset of the enure commussion and
the charges are filed with che hearing panel
comprised of the remaining members of the
commussion See description at page 18

#® In the eight states with a two-uered svstem,
the decision whether to hile formal charges
1s made by the first ter and rthe charges are
filed with 2 completely separate organiza-
ton See descripuion at page 18

The statement of formal charges describes
the facrs underlying the speaific charges
aganst the judge in plain and concise Jan
guage There may be more than one incident
of misconduct alleged 1n 3 single statement of
charges, each nudent or rype of misconduct
is called a “count ” The statement of charges

also 1dentifies the provisions of the code of
jucicral conduct alleged to have been violared
any relevant statutes, and court rules

The charges are served on (1n other words,
delivered to, usually by mail) the judge, and
the judge has an vpportunicy to answer In hus
or her answer, the judge (often referred to as
the ' respondent™) etther admuts or denies the
facts and conclusions alleged 1n the complant,
the judge can admit some facts and conclu-
sions and deny others

After the judges answer 1s filed, there 1s
discovery

«# In some states, there is the same discovery
as 1n cvil cases=—cach side answers inter-
rogatones (wnimen quesuons), supphes all
documents requested, and deposes wit-
nesses (1n other words asks oral questions
under oath and with a verbaum record
madc}

# 1n other states, dncovery 1s more limuted,
for example, the commussion and the judge
may only be required to exchange the
names, addresses, and statements of all
witnesses they intend to call at the hearing,
non-privileged evidence related to the
charges, and documents to be presented at
the hearing

Confidentiality after formal charges
are filed

< In 33 states, after formal charges are filed,
confidentiality ceases and the formal
charges, the judge’s answer, and subsequent
proceedings, including the heaning and the
commussions deciston, are public

@ In 2 states, confidentiality ceases when the
fact-finding heaning begins
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® 1n 13 states, judicial discipline proceedings
remain confidenual through the heanng
and confidentahty ceases only if the com-
aussion {iles 2 recommendanon for public
discipline with the supreme court.

# In two states {Delaware and Hawan),
judicial discipline procecdings reman
confidenual unless and unul the supreme
caurr orders that the judge be publicly
disciplined

See Appendix D

Disposition pursuant to consent or
stipulation

At any stage in the praccedings, « judge
may agree wath che commussion to admut he or
she commutted musconduct 1n exchange for a
statcd sanction As part of an agreement, the
judge consents ro the sancuon, adouts the
truth of the charges, and waives a public
hearing If the charges are serious enough, the
agreement may be that the judge will resign
and agrec never to scrve as a judge again in
recurn tor che commussion taking no further
2ction agamst the judge In some stares
supreme court approval of an agrecment in a
judicial discipline case 15 requuired In ather
states as part of the agreement, a judge may
waive review by dlie supieme court

The hearing

Atfter the judge's answer 15 filed, the case is
set for a hearing which 15 public 1n 35 stares

# In some states the hearing 1s held before
the entire commussion

# In some states, the hearing 15 held beforc a
special master a1 masters who arc not
members of he commussion

# In some states, the hearing 15 held before a
panel consisung of less than ajl the mem-
bers of the commussion

# In the five statcs with two-panel systems,
the hearing 15 held before the hearing panc]
of the comnussion, which 1s a subst of
comumussion members that does not include
any members that were on the mvesugative
panel that vated to file the formal charges
against the judge See descniption ar page
18

# In the eight states with two-tiered systems,
the hearing 15 huld before a separate adjud:-
auve body See description at page 18

The hearing 1s conducted like a cvil trral
following, with some excepuons the rules of
evidence and civil procedurc The judge 1s
entitled to be represented by an attorney
Counsel for the commussion and the judge or
the judge’s counsel make opening statements
Counsel for the commussion calls wirnesses,
asks them quesuons, and presents othes
evidenee such as documents and transcripts
The judge or the judge's atorney may cross-
examine the witnesses The judge 1s then given
an opportuniry to tesufy call witnesses, and
offer evidence Counscl for the commussion
and the judge or the judges attorney make
clowung arguments The proceedings are
tecorded on tape or by a court reporrcr

Burden of proof
@ In most states, judicial misconduct must be

proven by dear and conviancing evidence,
which 15 a lower burden of proof than the
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beyond a reasonable doubt standard re-
quured to convict someone of 2 crime

@ In some states rmusconduct must be proven
by a prepondcrance of the evidence,
which requires less convincing proof than
the clear and convincing standard

Clear and convincing evidence

The clear and convincing evidence standard
means thar the evidence must be of such
convineing force that 1t demonstrates 1n
contrast to the opposing evidence, a high
probabulity that the facts for which st 1s offered
as proof are true 1n orher words, a high
probability that the judge has coromureed acrs
that construte musconduct To be clear and
convincing

* Evidence must be cogent, strong, defi-
nie weighty, and duect

* The witnesses must be found to be
credible

*» The facts to whuch they tesnify must be
disunctly remembered

e The detasls narrated must be exact and 1n
due order

However the clear and convinciny standard
does pot require

» Evidenee that 1s unconuadicted, unan-
swerable, or conclusive

* Lvidence that eliminates all possible
conclusions except one

* Rcesolution of every reasonable doubt in
the judgess favor

* Acceptance of an) theory 1n the judges
favor that is consistent with the evidence

* Acceprance of all facts n the judges favor
if they are reasonably supporred

Prepanderance of theevadence

“Preponderance of the evidence” means the
greatcr weight of the evidence In judicial
disciphine proceedings, this means thar the
existence of a fact indicaung thar the judge
commurted judicial misconduct 1s more
probable than 1ts nonexistence

Grounds for discipline

@ [n some states, a violation of the code of
judical conduct doae 1s sufficient grounds
for judsal discipline (although not all

munor violauons result 1n public sanctinn)

« In other states, proof of willful musconduct
or conduct prejudicsal to the administra-
tion of justice that brings che judicial
office into disrepute 1s also necessary,
although whether a judge violatd the code
1s the first step 1n determining whether he
or she commutted willful nusconduct or
prejudicial conduct

Other grounds for judicial diserphine include

* petsisrent fatlure to perform the duues of
the ofticc,

*+ habitual intesnperance
¢ conviction of a felony, o1

* a physcal or mental disabiliry thar
sertously interferes wirh the performance
of yudicial dunics and thar 15 or may
become permanent

Willful misconduct

A judge commuts willful misconduct of the
judge
* intenuonally violates the code of judicial
conduct,
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» while acung in 2 judicial capaairy, sn
other words, while performing an adjudi-
catve or admunistratsve function gener-
ally associated with che possuon of judge,
and

L 3§ ] b&d fa][h
An act 1s commurted 1n bad faich of

* the act was wirhin the judges lawful
powcr but was comnurted for any
purpose other than the faithful perfor-
mance of judicial dunes or

= the act was beyond the judge s lawful
pawer and the judge knew that the act
way beyund the judge’s lawful power, or

e the act was beyond the judge’s lawful
power and the judge consciously disre-
garded the hmits of the judge s authoury
hy faihing or relusiug to take reasonably
available steps or make a good faith cftort
to determine the extent of his or her
authoriry

Conduct prejudicial to the adminsstration
of jusuce

Conduct prejudicial ro the administranon
of justice that brings the judicial office into
disrepure 15 Joss serious than willful muscon-
duct A judge commirs conducr prejudicial tw
the admunistration of jusucce 1t the judge
erther

+ commurts willful misconducrt while acung
in other than a judicial capacitv, or

« violates the code of judicial conducr
while acung in a judiaal capaaty but
without bad faith

The requirement thar the conduct bring the

judicial office tnto disrepure docs not requure
nntoniery, but only that the conduct be dam-

aging to the esteem for the judiciary held by
members of the public who observed the

-

conduct

The decision

Afer the hearing, the members of the
commission vate on whether the evidence
supports the allegations 1n the complaint In
most states, a decision that a judge commuirted
musconduct requires the concurrence of a
majority of the members of the commussion

The comaussion’s decision includes find-
ings of fact {for example whether, as alleged,
the judge called 2 court reparrer baby when
they passed each other 1 the courthouse
hallway) and conclusions of law (for example,
whether calling 2 coust reporter “baby’ 1s
judiusal musconduct) In the findings, the
commussion resolves questions of faces and
describes why ir reached a conclusion (for
example, the comnussion mav state thac it 1s
accepung the testimony of the court reporter
over the judge because the court reporter
reported the incident immediately after 1t
happened and the judge was evasive duning hus
testunony) 1f the hearing was not held before
the entire commussion the fact-finding pancl
or special master or masters submuts 4 report
with findings of fact to the enure commussion
which can accept or reject it, in whole or 1n
Pdf L

If some members do not agree with the
majorsty of the commussion, they can filc a
dissentuing apimion The dissent can be abuut
whether the judge has commutted misconduct
and/or whar the sancuon can be
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The sanction

Following are sanctions that may be 1m-
posed in yudicial discipline cases, but nor all
are available in every state

@ Reprimand

& Admonishment

@ Censure

« Finc

@ Cease and desist order

& Suspension without pay

@ Payment of the costs of proccedings 7
@ involuartary retrement

& Remonval
@ Dusuplure as 2 lawyer

* Imposition of conduons (such as counsel-
ing or educauaon)

Agpravating and mitgating circumstances

To determine the appropriate sanction

cammisaans and courts consider
* The extent of the musconduct

v Whether the misconduct 15 an 1solated

insrance ar a partern of conduct

v Whether the judge commutted mul-
uple offenses

* The nature ot the musconduct

> Whether the misconduct occurred 1n
the judges official capacity or 1n the
judge’s private hife

¢ Whether the misconduct occurred 1n
or out of die Louwrtroom

o Whether the judge exploited the

judicial posiuon to sausfy personal
desires

o Whether the nusconduct invoived
crimnal or dishonest acts
¢ The judge’s conduct 1n response to the
commussion’s inquiry and discipinary
proceedings
o Whether the judge showed remorse
and made an effort to change his or
her conduct
¢ ‘Whether the judge was candid and
cooperared with the commussien
* The judges disaiphine record and repura-
uon
¢ The effect the misconduct had upon the
integrty of and respect tor the judiciary
Those factors suggest that the following are
mitigating circumstances, in other words, 2
less severc sanction may be appropriate if one
Or 1hore a1 present iN a €ase
* The misconduct

o ws 10 isolated instance

oy

involved only one offense

o occurred 1n the judge’s private hic
o occurred outside the courtroom

¢ affected few persons

¢ did not involve mususe of the judicial

power to satfy the judge's personal
desires

¢ did not involve criminal or dishonest

acts
* The judge

¢ responded candidly, cooperatively, and
in good faith to the commussion’s
inquiry and disciplinary proceedings

¢ acknowledged the musconduct

¢ showed remorse

o improved his or her conduct
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¢ agreed 13 appropriate remedial acts
such as education or trcatment

* The judge
¢ was relatvely new to the bench
did not have a prior disciplinary
record
¢ has made posiuve contribuuons to the
courts and the community

¢ 15 gencrally well regarded among the
bench bar and court staff as hard
working and thoughtful
The following are aggravating circum-
stances, in ocher words, a more severc sanc-
tion mav be appropnate if one or more are
prcscnt in a ¢as¢
* The misconduct
consttuted a pattern of violations
~ mvolved muluple offenses
« occurred in the courtroom
¢ occurred tn the judges official capac-
iy
o harmed many persons and/ot the
persons harmed were vulnerable

nvolved misuse of the judicial power
to sausfv the judges personal desires

v nvolved cniminal violauons, dishon-
esty or moral turpitude

» The judge

" ntenuonally failed to comply with
rules or orders af rhe commussion and/
or subnuuted false evidence, made false
statements or engaged in other
decepuve pracuces during the disc-
plinary proccss

v refused to acknowledge the wrongful

nature of his or her conduct
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¢ did not show remorsc
¢ had not changed hus or her conduct
* The judge

¢ wasan experenced judge who should
have known berter

o had a prior disaphnary record (par-
tcularly if 1t 1nvolved simid=r miscon-

duct)

Interim suspension

@ In many srates, a judge may be suspended
with pay 1t the judge 1s charged with a
felany, pending the ourcome of the cnimi-
nal case

@ In other states, a judge may be suspended
with pay if the commussion recommends to
the supreme court that 2 judge be removed
or reured, pending final acuon by the
supreme court

# In some states 2 judge may be suspended
with pay if the commusion peutons the
suprcmc court for suspension and demon
strates that the continued service of the
judge 1s causing 1immediare and substanual
public harm

In most states a judge 1s suspended with-
out pav if he or she pleads guilty wor 1s
found guilty of a felony or other serious crime,
pending the outcome of any appeal If the
conviction is reversed on appeal, the suspen-
sion s Iifted 1f a judye’s convicuon of a felony
or other serious crime 1s aftirmed on appeal

@ In some states, the judge 1s automaucally
removed from office



« [n somc states, action by the commussion
and/or the supreme court s necessary to
remove the judge from officc

Review

@ In some states, the commussion’s decision
that a judge commutted misconduct and
should be sancuioned 15 final, but the judge
can ash the supreme courr to review a
decision and overturn it

& In some states, the commussians decision
thar a judge commutied misconduct and
should be sanctioned 15 only a recommen-
darion thar the supreme court must con-
sider, and 1t only becomes effecuvc if
adopted by the court

«# In some states, sanctians such as repr-
mands or censutes can be imposed bv the
comnussion itself subject to review, but
removal and suspension can anly be 1m-
posed by the supreme courl

The supreme wurt reviews

¢ the commussion’s findings of fact ro see if
they are supported by the cvidencs,

* 1ts conclusions of law to see 1f they are
corrcct, and

* 1ts sancuon deusion or recommendauon
to see if 1t s justrtied

The court may

* adopt the comnussion’s findings, conclu
sians, and sancuon

* reject them,

* adopt some and reject others and

adopt the findings and conclusions but
impose a different sanction
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The supreme court engages in an indepen-
dent review of the record to determunc if the
commussion’s factual findings are supported by
the evidence, although the court 1s not bound
by the comnussion’s findings, 1t wall usually
defer to the factual findings of whocver—the
commussion, master, or panel—had an appor-
tunity to evaluate the credibility of witnesses
at the heaning The courrt accords less defer-
cnce in reviewing the comunussion’s conclu-
sions of law and recommendauons as w0
sancuon, although 1n some states spectal
waight 15 given to commussion conclusions
because of the commussion’s experuse in
jucicial discipline In some states, the supreme
court applies a de novo review standard (1n
other words, as if the commussion had not
already rendered a decrvion), although even
then deforence 1s given to the findings of the
person or persons in the best postuion to judge
the credibility of witnesses

Immunity and privilege

In most states, members of judicial conduct
commussions and commusston staff are abso-
lutely immune from suit for all conductin the
course. of their oflicial duties, 1n other words,
of they are sued for any act taken as a member
or employee of the commussion, the swit will
be dismmissed

Morcover, 1n most states, complaints or
statements made to the commussion during an
investgaton or proceeding by complainants,
witnesses and other parucipants are privi-
leged, 1n other words, if the partuicipant ss sued
hased on the statemenr (for example, for
defamation of characrer) the s will be
dismussed



Bifurcated systems—iwo tiers and
two panels

Judges frequently argue thar the judicial
discipline systems in most states violate ther
constitutional due process rights because the
commission both 1nvesugates and prosecutes
complaints and makes the decisions—the
commussion, they claim, 1s acting as both
prosecutor and yury Their argument is that it
1s unfair for 3 commussion that has decided 1o
file formal charges to also decide whether the
charges were proven, in cffect, reviewing
whethier 1ts ongnal decision was correcr They
are also concerned that evidence gathered
during the invesuganve phase thal 1s not
admurted at the heaning phase (because 1t
1iolates one of the rules of evidence, tor
example) will nonetheless taint the membens
view of the judge That argument has been
rejected by every state supreme court that has
considered 1t because the decisions of the
commnsion are reviewed by the supreme
court

However, although bifurcanon or separa-
nan of the prusecutorial and adjudicauve roles
1 not tequired by the constitution, some statcs
have adopted it as a macter of policy Those
states fall 1810 two categories the mght trads-
tional two-uecr staws and the five states that
havc recently adopted a two-panel system

Traditional rwo-uer states

There are eight two-tier stares—-Alabama,
Delaware, lllinais, Ohio, Oklahoma, Pennsy!
vani, Wesr Virginia, and Wisconsin In those
statey, complaints against judges are invest-
gated by one body (usually rcferred 1o as the
first nery, which decides whether to file formal
chaiges, the formal charges are heard and

deaded by a second body that has a different
name, different memberstup, different offices,
and dufferent staff (usually reforred 1o as the
second uer) In all states but Hlnoss and
Oklahoma, the decision by the second uer
may he reviewed by the supreme cowt The
exact procedures vary considerably from state-
to-state ammong thosc cight states For example,
in Alabama, the nine-member judicial Inquury
Commission mvestigates complants and files
charges thar are heard and decided by the
nine-member Court of the Judiciary Deci-
sions of the Court may be appealed to the
Alabama Supreme Court

Twa-panel states

Flarida, Kansas, South Carolina, Tennessec
and Wyomung have bifurcated commussion
funcuions so that invesugauve and adjudica-
uve roles are handled by different panels with
sepasate counsel The use of two panels 1s
based on the American Bar Association Model
Rules for fudrcial Discsplinary Enforcement
(1994) although no state has adopred the
precise structure suggested by the Model Rules
Jhus two-panel” structure difters from that of
the rraditonal owo-uer structure becausc
different panels of commussion members
rotate between the two rolcs, although no
member who sirs an an investigauve panel
that deaides 1o file formal charges against a
judge may subsequently sit on the adjudicauve
panel thac holds the hearing and makes a
dectsion on the charges The deciston of the
heanng panel 1s reviewed by the supreme
court
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Ethical guidelines for commission
members -

To sausfy the public that the judicial
discipline system 1s effective and 1o assure the
judiciary char the sysiem s fair, comnussion
membecrs themselves recognize that they hold
positians aof public trust and avoid any con-
duut that would erode confidence in the
commission The rules of the South Dakora
Judicial Qualificanons Commussion emphasize
that a comrmussion member shall carry out
the duues of a comnussion member impar-
uallv discreetly, and objecuvely”

A few conduct commusstons have adopted
ethical guidclines for thetr members (Those
from Pennsylvamia and Washington are the
most comprehensive ) Rules include

* A requurement that members maintain
confidenuality and instruct therr staff
abour the requirement of confidenuality
(Arkansas, Washington)

* A prohibition on a member discussing a
pending martter ex parte with the judge,
the judges actorney rhe judges famly or
friends the complamnant, or any witness

(Arkansas, South Carolina Texas Wash-
tngton)

A prolubiuon on a member communi-
caung with the press regarding commus-
s1on bumness (Alaska, Arkansas, Wash-
ingron)

* A prohibition on a member publicly
commenung on the qushficanions of any
sitting yudge (Alaska)

* A prohibition on 2 member tesufying
voluntanly as a character witness in 2
comnussion proceeding (Washington)

< A prohibiuon on a member representing
2 judge 1n a marcer before the commus-
sion dunng the member’s cerm or withun
rwo years aftcr the member’s term has
expired (Alaska, Washingron}

* A requrement that a member be present
for at least 80% of the scheduled meet-
ings and not mus three consecuuve
mecungs without appropniate reason
(Pennsylvama, Washingron)

* A requirement that a member vore 1n
favor of or 1n opposition t each mohon
brought 1o a vote duning 2 meeung,
unlcss grounds exust for the member’s
recusal (Pennsylvania, Washingron)

Some rules govern a commussion member's
poliucal acuviues Under the rules 1n some
states, a commussion member shall not.

* paruciparce 1n any jucioal campagn,
although a judge-member may campaign
for judicial office (Arkansas, Washung-

ton},

* endorse or contribute to campaigns for
judicial office or judical appoinunent
(Arhansas, Washingron),

¢ participate in an organization’s process of
endorsing of raung judicial candsdatcs
(Arkansas Washington)

* make reference to the member’s affilia-
fion with the commussion ot act 1n any
way that may suggest that the commus-
sion supports a candidare for non-
judicial office (Pennsylvania, Washing-
ton), or

* run for office for two vears (Mississipp1)

QOther rules deal with members financial
dealings Under these rules, 2 commussion
member should
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* refrain from financial and business
dealings that directly or indirectly reflect
adversely on the member's imparnalicy
interfere with the proper performance of
vommussion duues, or cxploir the
person’s position s a COMIMISSION MeMm-
ber (Pennsylvama, Washington),

* use or disclose information acquired
wlhile serving as 2 commussion member
in financial dealings or for any other
purpose not related to the member’s
duues {Pennsylvanua), or

* financally profit as a result of anv
confidenual informarnion submutted 1o
the commussion {(Pennsylvania)

Disqualification of commission
members

Most judicial condudt commussions have
rules that spewfy when a commussion member
may not parucipatc in the commissions
consideration of 2 complaint againat 4 judge
The most common rule provides thar a
mcmber mav not parucipate as a member in
praceedings involving any charge against
himself or herselt

In addion somc states have more general
rules that require 2 member to disquahify if
for example, he o1 she cannot imparually
consider the charges against a judge (Washing-
ton) or it a judge wauld be disqualified from a
conrer praceecing under analogous wicum-
stances (Arkansas Hawanu Lowsiana, New
Mexico Ollahoma South Dakorx Vermont,
West Virgia Wisconsin, Wyaming) Some
rules give speatfic examples of arcumstances
under which a commussion members impar-
uality might reasonablv be questoncd

For cxample, some states requure disquslifi-
cauon if the member

¢ 1s the complamnant (Maryland, Pennsyi-
vania)}, -

* has personal knowledge or informanon
of disputed evidentiary marters relaung
to the complaint (Connecucut, Missis-
sipp1, Pennsylvania, Washingran),

= will be a material witness {Alaska, Penn
sylvarua Washington),

* 1sinvolved 1n a case that 1s a subject of
the charges (Pennsylvania),

* has a direct personal or financial interest
in the marrer (Conncenicut), of

* 15 involved n the charge (Alabarna,
South Carolina Virginia)

Orher grounds for disqualification apply «f
the judge who s the subject of the complasnt

* 1sajudge of 2 court within the member’s
judicial district (Mussissippt, Oldahoma),

or
¢ lives 1n the members counry (Missis-

sipp1)
Involvement tn a judicial campaigh may
also result in disqualification In some states, 2
member 15 dhquahﬁcd if the member

* publicly supported or opposed the judge
who 15 the subjecr of a complant 1 2

judicial campaign in the last five years
{Arkansas},

= while serving on the commussion, made 1
financial contribution ta the campaign of
the judge who 15 the subject of 4 com-
plaint {Wisconsin),

= while serving on the comnussion, madc a
financial contnibunon to the campaign of
an opponent of the judge who 15 the
subject of 2 complaint (Wisconsin),
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* while serving on the commussion, signed
or circulated nominauon papers for the
judge who 1s the subject of a complaint

(Wisconsin),

+ while serving on the commussion, signed
or arculated nomination papers for 2
campaign opponent of the judge who is
the subject of 2 complaint (Wisconsn),

* while serving on the commussion, solic-
sted campaign contnbuuons for the
judge who 15 the subject of 2 complaint
(Whsconstn),

¢« while serving on the comnussion, solic-

ited campaign contnbutions for a cim-

paign opponent of the judge wha is the
subject of a complaint (Wisconsin), or
while serving on the comsmussion, openly

cndorsed or opposed the judge who 15

the subject of a complaint (Wisconsin)
Tamuly relanonships may also require

disqualitication tor example, 1n some states
rules require disqualification if 2 relatve of the
member
e 15 the judge who 1s the subjeut of the
complaint (West Virgiua),

e 15 the complanant (Connecucut, Missis-
sippt, Pennsylvania, Rhode Island),

* 5 a witness (Connecucur),

* has direct personal knowledge of dis-
puted cvidenuary mateers {Connecucut),
aor

* has a financial 1nterest in any cvents
relaung to the marter, individually or as a
fiduciary (Pennsylvania, Washington)

Qrther relationships may also requure dus-

qualificanon For examplc, disqualification 1s
required 1n some Statcs
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« 1f 2 business associate of the member has
durect personal knowledge of disputed
evidentiary matters (Connecucur),

» if a close personal associare of the mem-

ber 1s the subject of the complaint
{Colorado), or

¢ if the member has a business, personal
ur financial relavonshup with the com-
plainant, witness, or judge (Connecti-
cur)

Rules for judge members

Some disqualification rules apply only to
the judge-members of the commussion For
example, disqualificauon may be requercd 2f
the judge-member

« served as 2 yjudge 1n a maceer relaung to
the complaint (Wash:ngton),

* excrcises supervisory authority over the
judge who 1s the subject of the complaint
(West Virginia),

* sits as a judge in the same judicial distuct

as the respondent-judge (Colorado,
1daho, Jowa Nevada, Oklahoma), or

s was the subject of a complaint previously

made by the same complamnant (Con-
necticut)

Rules for attorncy members

Some of the disqualsfication rules affect
only the lawyer-members of 2 commussion
For example, disqualification may be appro-
priatc if the lawyer-member

* has been 1etained by the judge who 1s the
subject of the complaint (Alaska),

= has counseled the judge 1n any marter
within two years (Alaska),



* personally appcars before the judge (New
Hampshire, Vermont),

* has rcason to believe that he or she will
appear before the judge (New Hamp-

shure),

v pracnces as an artorncy {Colorado) or
maintains an office for dhe pracuce of law
{Oklahoma) 1n the judicial distnct in
which the judge sits

= served as a lawyer 1n connecnion wath any
events relaning to the matter that is the
subjcet of the complaint (Pennsylvania),

* praciiced law with a lawyer who scrved
during such association as a lawyer
concerning the matter or wha has been 2
materal witness concernung it (Pennsyl-

vania),

* has a present or past assocauvn with the
lawyer who 1s representung a party
(Washingtan), or

* 15 an artorney 1n a matter involving the
judge 2gainst whom a complaint has
been made {Connecricur)

In Pennsylvania if a lawyer-member 1s
appeanng 4 wase before a judge who 1s the
subject of a complaint of invesugation by the
commuission, the lawyer-member must refrain
from voring on any acuvn regarding the judge
although the Jawyer-member 15 allowed to
pamapate 1n discussions regarding the com-
plant because he or she may have peruncnt
mnformation concerming the judge If the
comnmussian files formal charges against the
judge, the lawyer-member musr ask che judge
1o recuse from the casc, and, 1if the judge
refuses, the member cannot participate in the
heaning and deaision on the charges (Pennsyl-
vania)

Procedures

In many states, if a jt;dgc challenges a
member’s imparuality, the commussion deter-
mines whether recusal of the member ss
warranted In Flonda, however, 2 member s
disquahficd if the judge files an affidavat
staung faces and reasons supporung the judges
belef that he or she “will ot receive a fair
hearing on the charges because of the preju-
dice of onc or more members” and supported
by the affidavits of at least two repurable
citizens of the state who are not related to the
judge or the judges attorncy In Washingron 2
judge ‘may file a peremprory challenge against
one member of the commussion” within seven
days of nouce of a fact-finding hearing
Similarly in Nevada, a judge or the counsel
appointed ro present charges aganst the judge
“may cxcrcse 4 single peremprory challenge
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ppendix A;
How Judicial Conduct Commissions Work
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Appendix C: Commission Membership

Two-fier commissions are marked with an *

Toral Membership Term
State/Commrssion members  composiman Selection method (years) Establishment
Alabama*
Judical lnquiry Commssion 9 4 pudges Iappellate judgr appid by wupreme courc 4 1973 by consneuuon
2 arcunt udges apprd by concuse judges ass n
[ distesce judge apprd by heutenane governar
suhject to senate confirmation
2 atcorneys Appt'd by stace bar
1 public members Apptd by governor
subjece eo senare confirmation
Court of the Judiciary 9 9 judpes V appellace pudge selected by wpreme court No
2 corcuit judges selecred by carcunt judges ass n provision
| dustrict judge selocted by distnce judges ass n
2 antoiney s Se'ected by state bar
J public members 23pprd by gaverna
subject to senate confirmanon
- I 3pptd by heucenant pavecnon,
subjece w senate confirmauon
Alaska
Commisssan on Judicial Copduct 9 3 udges Elected by seate court judges 4 1968 by constituuan
Y auarneys Appc'd by goveenar {upon recommendation by
stae bar) w/approval of legtslature
3 public members Apptd by gavetnor wiappraval of leguslature
Anzona
Comnussion on Judicial Conduct 1l 6 judges App1rd by supreme coun 6 1970 by constatution
' 2 anorneys Apptd by state bar

3 public members

Apprd by governor
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Total Membership Term
State/Cammusion members  composition Selection method {years Establishmen
Arkansas
ludicial Disciplime ang Disabihiry 2 3 Judpes Apptd by supreme coane 6 1983 by constuminn
Commissign 3 attorneys 1 apptd by ate y peneral
I apprd by prendent of senare
1 apped by speateer of house
3 public members Apmd by governor
Califarnia
Commission on hudicial ] 3 judger Apptd by supreme count 2 1960 by consnrunion
Pertormance 2 atbomeys Apptd by governor
6 pubhic members 2 apptd by governor
2apptd by speaker of assembly
2 apped by stare senate comnutiee on rles
Colorade
Commusion on ludieial Disaipline 10 4 judges Apptd by supreme cowrr 4 1967 by constnunion
2 ateorneys Appt d by governor wicansent cf senate
4 public membhers Appr d by governor w/consent of senarte
Connecticut
lucicial Review Counail {2 3 yudes Apptd by governor fram lise of 6 judges 4 1977 by starute
sclected by memben of the supertor coutt,
< with approval of genesal asembly

Jattomews

6 public mmbers

Apptd by gavernar with approval of genenal
asszmbly
Apptd by pavernor with approval of general
assernbly
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Tatal Mcmbcrshup Term

State/Commission members composition Selection methog (vears) Establishmene
Delaware .
Prelnuninagy lmesngator; 3 % attneney Apped by oy fjusnce Wepproval of cour 3 1979 by constiution
Commttee 3 pablic members
Board ofFum:mng Orfic-r3 Lormore A or tetired Apprd by Coure on the Judicvary Ad hoe

Judee(s)
Court on 1h- Judcian, 7 7 nedges B wvittue of office held Equal o

- chie justice

4 assocrate nsceces
I—chancelloy

I—presideny pudge, supenar cours

Dastexct of Columbya _ _
Comnussion an ludicial 7 I yudge Apprd by chiel judge of (7 5 Dusteret Coure Presden 1970 by sraryre

Dusabilities ang Tenure for D¢ ppomnter
4 atiormeys Zapptd by DC bar receives 3
Vapped by magor afDC Surterm
Fapped by Presideny of the U§ all ather
2 public wembers | apped by mayor ol ) ¢ membery
Vapped by city councf ot DC recene §
e oterms
Flotida . .
Judicial Qualifications Commussian 15 6 judges 2 errean cour tudges sele, ced by circus coure Judges 6 1966 by cansutunion
2 distuict coure of appeals judges sek cred by
The commyse on chawr aopaints distnct coure of appeals judges
members (o the 10VestIZatve panel or 2 county court Jidges selected by countv conre judges
heanng panel The Ivestigatve panel 4 anorney; Apped by gorerning bod of spaee by
will have 4 Judges 2 ntaraeys and 5 3 public memberg Apprd by governar

public members The beanng pane
willhave 2 judge membery 2 altorney

Members and 2 Fublic membecs

Georgia

Judicaal Qualificarigns Cammision 7 2 judges Selected by supreme conry 4 1972 by constiruison
3 avtorneyy Hecred by board of gavecnar of stats byy

2 public membegs ALptd by gosernor
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State/C ommastion

Hawan

Term
(yvars)

Establishment

1978 by constituuion

Judasl Council

1967 by scatute

Hinos?
Judwaal Inquiry Board

Indsana

Na
provision

1971 by constuution

Quahiiattons

1970 by consatunnn

Towa

Qualificavrons

Kansas

1973 by «atate

Joual Membershep
membets  compositon Selection methad
Canmmussion on ludiaal Conduct 7 3 attorneys Alt mcmb;ls_apptd ty supr—e;nc count
4 public membeny
laho _ ~ _ -
v 2 judpes I chacf jusuce by urtue of office
1 apprd by state bar with consent of scnate
Y avtarncys Apptd by state bar with consent of senare
3 public members Apptd by governar with consent of senate
a 2 judges Apped by supreme courr
Y atrarnevs Apped by govemor
4 pubhic mrembers Apprd by gov mor
{lkneis Courts Commussion 7 S judges 3 selected by cupreme conrt
2 selected by appellate cour
2 non pudge: Apptd by governar
Commusion on Judicial - ! judge Chief jusuc by vinue of office
1 suotneys Elecced by ‘those admucted co the practuce of law
1 public membess Apped by governor
Commussion on Juchoal - 1 judge Apptd by chref pusisce
2 atcorneys Apptd by huef justace
4 publc membe e Apptd by governor w/appre al of senate
14 6 active or reured judges Al memb apptd by supreme court

Commission on Judicial
Qualifications

The Commission 15 divided 1o
2 panels that mece i alternating
monthsy

4 attorney:x
4 public members

1974 by count rule o
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Towd Membership Teem

State/Cornnission membess  camposian Selection method lyears) Esnblisheent
Kentucky .

Judienal Retwrement and Remowal d 3 dges T court of appesls ludge elected by coyey of q 1976 by construnon
Commission appeals judges

tewrcuit coun Judge elecied by circunt court judges
! distice cour Judge ¢lecred by district coun fudges

I attorney Apped by state har
2 public members Apped by governor from dhe tuo pahiucal pare.cs
having largest number of tegunered vorers 1n the
slare
Louisiana . - e —
Jadicrary Comimussion 9 ¥ judges Apptd by supreme count 4 1968 by consttunon
3 avcorneys Apptd by conference of court of appeals 1udges
1 publx membere Apptd by distery judges astociamon
Mame —— e e ———— T T
Commitree on Judecra 7 2 judges Apptd by supreme tudscial coyrg 6 1978 by courr cule
Responaibihey and Dusabselue, 2 attoeneys Apptd by suprerme judicaal oun on governars
lecommendation
3 pubhc members Apptd by supreme judicsal coure ap governot's
fecommendation
Maryland
Commussion on Judicral 1 3 judges All membzrs appointod by governor 4 1966 by constitunion
Disabibicies 3 nearneg
3 putlic member
Massachuseres
Commusian on Judicral Conduca) ? 3 judges Appid by supreme Judicsal coure 6 1978 by staeute
3 atcomneyy Appid by chief zdm. Justice of the tral ogure

3 public membeys Apped by governor
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Totd Membership Term
State/Commission members  componnan Selection method (vears) Escablishment
Michwgan - - g -
Indicial Tenure Commission 9 S judges 1 elecaed by appellace judses 3 1968 by constreution
I dected by ercun judpes
! elected by probate fudges
! dected by judges of canres of linated junsdiction
1 elected by stare bar
2 attorneys tlecred by members of state bar
2 public members Apptd by governor
Minnesota - —_— -
Boasd un Judicial Siandards ) 4 judges Apptd by governor 4 1971 by statute
2 attorpeyy Appt d by gavernor wiannsent of senare
1 public members Appt d by governor sicansent of senate
Mississipps - - - _
Commission on [udien] 7 4 judzes Lapped by cenference of circunt court mdges 6 1979 by canstnution
Performance ) apprd bv conference of chancers wourt judges
! apped by ronference of councy coute judges
Lapptd b justice courc officers ass g
¥ actomney Apptd by gov crng board of state har
2 public members Apptd by cheef jusuce of supteme courr
Mussours _ . . -
Commussion on Retrement 6 o 2udpes b selecred by count of appeals pudges G 1972 by consutution
Removal and Dusceplin selecwed by mreunt coun pudges
2 atturmncys Apptd by governing board of state bae
2 public members Apptd by governor
Montana _ - -
ludicral Standaeds Cormsian 5 2 judges Elected by distrtct court fudpes 4 1972 by stacuee
I antorncy Apptd by supreme count
2 pubhic members Appid by govesnos
Ncbraska
Commusston on Judicial 10 4 judges Uchtel justce by virtue of office hetd 4 1966 by saatute
Quahficanone 3 apptd by cheef jusuce

3 attorneys
3 publc members

Apptd by executine council of state bac
Apptd by governor
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State/C ommssion

Nevada

New Hampshuee

New Jersey

Adsuony Commutiee on
Judictal Conduce

New Mexsco

New York

Conduct

Nc;nh Caraling

Tord Membership Term
members compe sition Selection method pears) Establishmem
Commussion on Judicwal Discipline 7 2 judges Appte by supteme coure 4 1976 by cansutution
2 attuness Appr'd by state bar
3 public memters App dby governay
Comrsmuee on Tudiaral Condu 11 4 acuve or rcured All members appointed by supreme cout 4 1977 by caust nale
Judpes
2 attoroeys
S public members
o ‘4 |east” All members appainced by J §274 by court rule
2 reured yudpes supreme Laurt
No fewer dhan”
3 awcorneys
Not mote than®
4 public members
Judicaal Standards Commursion 9 2 judges Apptd by supreme court q 1967 by consurution
2 attornevs Apptd by board of commissioners of state bar 4
¥ publi. members Apptd by govemor
N
State Commusston on Judoal 11 4 judges I apped by governcr 4 1977 by constunion
3 apptd by chief judge of the coun of appeals
1 atvorney Appt'd by governor
2 public members Apped by govecnon
4 addiional 1 agpumnted by wemporary president of «enate
members wha are 1 appomied by minority leadet of senace
not (udges or 1 appointed by ipealer of assembly
recered pudges 1 appamnred by minonty leader of assembly
Judical Standards Cammission B 1 pudges Apped by chief ustice 6 1972 by statute
2 acorneys Llected by stace bar cauncel

2 public members

Apptd by governor
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State/Comanssion

North Dakota
Cammussion on hr haal Cinduce

Ohio ~

Term

Board of Comans 1encees on
Gucsanees and Disaphine

Commussion of fudges

Oldahoma’

Councl an fudicial (;;mlamn
Coust on the ludi 1iv—
Teral Davistan

Court an the Judiciare—
Appellate Divisson

Ovccgon —
Comnussion on Judicaal Fuaess
and Dhsabiluy

3 public members

Apptd by gavernor

[etal Membership
membris  composition Seection method fvears) Estzblishment
- 2 judpes Lapprd by diance pudges assn ) 1979 by stacute
1 apprd by county ceuct judees a5t n
1 av orncy Apped b execuuve commuttee of date bar
4 pubhic ;members Apprd by govemnar
28 ~ judges \pp:d by supteme vourt 3 1965 by statuce
17 attatnews
4 public members
5 S udges Apptd by cupreme courc Ad hac
1 - atorners Spukc;of house state har president and president 5 1974 by stasute
§ pul bie member pro tempore of senate cach aj poane one member
9 8 judges The 8 dsstrsce judges sentor i scrvice under 60 vears ¥
1 arcotney Selecced by execunsc council of the state has
Q 8 judges 2 seleced by supreme canvrt 3
| selected by courr of conunal appeals
I'he S duwnct judges sewar in service uader B3 years
-
Ianorney Selected by state bar
a 3 yudges Apptd by supreme coun 4 1967 by statute
3 atiarneys Apptd by bourd of governiars of stace bar
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Toial Mcrobership Teem
Stare/Commisston tmembecs  campasiton Selection method tyears) Estabhishinent
Pennsvlvania” . i -
Judicial Canduct Board 12 3 judges 2appi'd by supreme caun, 1 appe'd by governar 4 1968 by consutunan _
3 attoinns Y apprd by suprere coure 2 apped by povernot
6 public members 3 apptd by supreme coure 3 apped by governor
Coun of Judiusal Dusciphine 8 4 judges 3 apped by supteme coure, | apped by governos
2 atrorneys Appid by governer
2 public membery 1 apptd by sapiume coun | apptd by governor
Rhode Island
Commussion on lud aal Tenure 13 4 yudges Apptd bv supreme court 3 1974 by sawie
and Dis iphne ¥ atwrneys Apptd by governcr from state bar hist
w/consent of .enate
3 public memben Apptd by goscrnor w/consent of serare 3
3 leguslators 1 apped by senate majonty leades 2
2 apprd by <praker of house
South Carohina
Board of Cammissioners on 19 14 judges All members appointed by supreme coure 4 1976 by court rule
Judeia) Standards 3 avtornevs

The chait divides membess of the
board other than che chair vice chair
and public members, 1nto 3 pancls of

5 memburs specifically 3 membess
who are judges from the cirouit coure,
pudges from the tamibe caurt or

masters in equity, | membe: who s a
Judge fram the magisteare, mumapal
o7 probate courts, and 1 anouney
member Each panel 15 assigned to
Serve as an investigatine panct oc
heating panel by the char IF the panel
ts assigned to serve o5 an invesugative
pancl, the chair will add euhec the chax
ot the vice chair and one public member
ta the panel

2 public memaoers
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State/C omnnssion

South Dakota

Comanssion on {udicial

CQualiicanons

Tenuoessee

Caure of the ludhcrary

The presiding rudpe will

divide the coure mee 4

and am insesuigauve pancel

of 3 members

Texas

Term

Uah

Vermons

hudrcral Cov;:ln; B_r;anl

V'u'guua

Tota) Membeeship
members ompontion Selectian methad (ycars) Establyshimen:
7 2 judges lnlcand b_y judial conterence 4 1972 by staiuee
Yanorneys Apptd by state bac pre 1ot
2 public members Apptd by g vetnar
i ‘)Tudgn Apptd by supreme coure o 4 1979 by scanute
Latarmevs Apped by board of governors of
bar 2sa0anon
3 oublic membere { apptd by speaker of renate
beaning panel of 17 members ! appid by speaker of house
Lappid by gov mor
Commission on Judiceal Canduet 1 b] tud,,u_ Apped by supreme couec wich consens of senate 6 1965 by consniuuon
2 artorneys Yelected by seate bar with congent of senate
4 public members Selecced b, governor wath consent of scnate
Judi 1al Conduct € ommassion 10 I judge Scleceed by judiaal conduct commsion 2 1968 by statute
3 bar commussioners Apptd by bar board of commussioners 4
2 public membecs Apped by governor 2
2 reprerentatives Apptd by speakir of house 2
2 wenators Apped by presidens of senaee 2
7 2 judges All member appomied by supreme court 3 1978 by court sule
2 actarneys
3 public members
Judical lnquiry and Reveew 7 3 judpes Al members elected by general assembly 4 1971 by stature
2 attorneys

Commussion

2 pablic memben
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State/Commy sston

Washington _— .
Canmitussion on Judicial Conduc

West Virgsnia* -
Tudicia) Invcsug.\uon Commisyan

Judicial Heating Beaed

Wisconsin
Judical Commissian

Judwial Conduct and Disabihie,
Panel

Altetnacively heating may be
held before a coure of appeals
Judge and jury

Wyommg ___
Judiaal Supervisary C ommission

The presiding comnussiones will
divide the commussicn nw
hvestigatony panels of 3 members
and adyudicarory parels of 4
members, both Ivestigatory and
adgudicatory panels w] wrclude
lawyer members judge members
and public members.

Total Membership
members composition
1 3 judges

2 attorneys

G public members

9 d judg—u
3 publec members

9 0 judges
3 public members

9 2 judges
2 ateoineyy
3 public members

} 3 pudges

~

12 3 judges
3 atromeys
6 public membegs

Term

Selecion mechad {years) Establishment

! eleceed by_d: ftom coure of appeals 4 1989 by constuvnon
I elected by & from superior cournt

1 clecred by & from diseres woun

Selected by stare bar

Appid by governor

All members apptd by supreme cour 1 1976 by coure rule
All members apptd by supteme coun k]

Apptd by supreme cour 3 1978 by stature
Apptd by supremme cour

Appcd by gwvernar s/consent of senaee

Selected by chaef judge of coury of appeals Ad hoc

Clected by daseriee Judges 3 1973 by consuencion

Appid by stace bay
Appid by govirnor wi onsent of senae



Appendix D: When Confidentiality Ceases

Commussion files Public
Commuscion files recommmendauon for dusciphine 13
formal charges agamnst The start of discipline with the ordered by
the judge the fact-finding state’s supreme coart supreme
(posr-investuigauon) bearing {post-hearung) court
Alabama Oregon Celorado Delaware
Alaska Texas 1daho DCe
Asnizona Iowa Hawan
Askansas’ ; Lowsiana
Caklornia Mane?
Connecucut Musstsstpps
Flonda Muwsour:
Georgia New Meouw
Ilinots New York
Indiana Sourth Dakota
Kancas Urah?®
Kenrucky Virginia
Marvland Wyoming
Massachuserrs
Michugan
Minnesora
Montana
Nebrasha
Nevada
New Hampshure
New Jersey
North Carolina
North Dakota
Ohio
Ol+homa
Pennsylvania
Rhodc Island
South Carolina’
Tennessec
Verment
Washington

West Virginia
Wiscunsin

1 Arkansas Any acuon taken bv the Judicial Disaipline and Disability Commussion such as dismussal of a complane,
admoniuon vr uthe sancuon o the filing of formal charges agunst a judge, becomes public intormanion

2 Massachuscts  Pioceedings may reman confidenual of the judge the Commussion on Judicial Conduct, and the
complainant 1f any aff cuncw

3 South Carclsa  Formal charges and any answe: become public 30 drys aficr the answer 15 filed and all subsequent
records and procesdingy uce open w the publi

A

4 Mane The judge us the Comnutcee on Judsual Responsibiliy and Dhsabiliey, afrer allowing the judge 1o comment
may determune the heasing should be public

S Utah Once the Judiua) Conduct Commussion enters an order wnd the matter 1s brought to the supreme court
confidenuality ceascs excepr in special cucumstances

¢ D C Confidenuality ccascs on the filing of a notce ur appesl of a decision of the Commussion on Judicial Disabilinies
1nd Tenue with the D C Courr of Appeals
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ETHICS HYPOTHETICAL

CYIEMCKAS DTHKA
NPAKTHYECKUE NIPUMEPBI



Ethics Hypothetical # 1

Judge A has been nvolved 1n a highly publicized tnal Each day as he leaves the court, he 1s
surrounded with media pressing him to answer questions

1

(¥

Each day he holds a mim-press conference on the court house steps explaiming his rulings of
that day Problem?

Each day he refuses to meet with the media but 1ssues a press release concerning the days
activities Problem?

Each day he refuses to allow the media 1n the court room or within 50 feet of the court house
door saying publicity will mjure the rights of the parties to the litigation Problem?

Judge’s Code of Honor Article 2 Section 5 & 6

TIpumep Ne 1 Tlpemgmonoxum

Cynps A y4acTBYET B IIMPOKO H3BECTHOM Ipoltecce Kaxnsii pas, Koria OH BEIXOZWT H3 3ala
Cyna, ero “aTaKyioT” IpeACTaBHTENHN IIPECCHl, 3a1aBas Maccy Bompocos Ecmu

1

2

Kaxmeii JeHs OH NPOBOMMT MHHH IIpecC-KOHGDEPEHLIWIO V BXOZa B 3JaHHE Cyla, NaBas
0OBACHEHHS IO CBOEMY 3aCeIaHMIO B 3TOT JeHb Kakoea mpo6uema?

Kaxneii OeHP OH OTKAa3EIBAETCA BCTPEYaThCs C MHPEACTABHUTENAMHE IIPECCH, HO caM
BBIIyCKaeT IPECC-PENM3 110 KXIOMY 3acenanuio IIpobaema?

Kaxnpli 1eHp OH 3alpeIlacT penoprepaM Kak BXOIHTH B 3all CyNeOHBIX 3aceaHHii, Tak
npubnuXaThcs K 37aHmIo cyza Ommxe deM Ha 50 GyTOB, MOTHBHpYS 3T0 TeM, YTO
IIyOIAYHOCTE IIPOLECCa HapyIlaeT IpaBa CTOPOH, y3acTByromuX B TkGe IpoGiaema?

Kozekc uectu cynpu Ctaths 2, pasgensi S u 6
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Ethics Hypothetical # 2

Judge B has been on the bench for a long time and has been a good judge However, m
the last few years 1t has become well known to the lawyers mn the communmity that 1f they want a
reasoned ruling from him, they must see lum before noon as he drinks his lunch each day Other
judges are aware of this and note that his cases are not being disposed of as timely as they should
be, placing a heavier burden on them One htigant who saw Judge B Intoxicated i court has
threatened to go to the press if Judge B 1s not reprnimanded or removed

What should the lawyers do?

What should the other judges do?

If you are the chief judge, would you handle this within the court or file a complamt
with the Collegia?

U D)

IIpumep Ne 2 Ilpeamono:xam

Cymps B ywxe nasmo paboTaeT B CyAe H CuHTaeTcs xXopommM cynbeil TeM He MeHee, 3a
HOCIECIHAE HECKONBKO JIST MECTHBIE FOPUCTEI IPUBBIIN K TOMY, YTO €CIIA OHH XOTST, YTOOBI OH
BEIHEC ODOCHOBaHHOE PEIICHME MO ACNY, OHM JOJDKHBI YCIETh HOTOBODHTE C HHAM JO IOy IHS,
HOCKOJIBKY OH CKJIOHEH K IPHHSTHIO alKorons 3a obenom JIpyrHe CynbM TOXKE 3HAIOT 00 3TOM
U 3aM€e9aloT, 9TO OH HE YCIEeBAcT pacCMaTPHBATh Acla BOBPEMS U, TAKUM 00pa3oM, Ha HX IIJIeUH
JIOXHUTCS NONONHATENbHAsS Harpyska OIUH H3 YJaCTHHKOB CyIeOHOTrO pasGHpareilbcTBa BHIOE
cympio B B COCTOSHUM ATKOTONBHOTO OIBSHEHHS B 3alle CyAa M YIPOXaeT COOOIIHTE 00 3TOM
Ipecce, €CIIM B OTHOMEHHH CyIbH HE OyIyT mpHMEHEHB! COOTBETCTBYIOIINE JUCIHHILTMEADHEIE
B3BICKaHM

1 Kak cremyer mOCTyIATE ¥0pECTaM?

2 Yro cienyeT OPeANpPHHESTE APYTHM CYIbsv?

3 Ecmm 61 Bel Gsumr I'naBHBEIM cyaseif, uro Obi Bel npeinowm pa3obpaThCs ¢ 3THM HeIoM
BHYTPHE CyZa HJIH NOJNAThH Xanoby B CyeHCcKyIO KOJUIETHIO?
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Ethics Hypothetical # 3

Judge C works long hours, disposes of money cases, but has a sharp tongue on the bench
He calls the women attorneys “httle girl” and directs ethmc slurs toward hitigants and
attorneys alike He often refers to other judges decisions as “creative decision making without
basis m law or 1 fact” And that 1s the kindest thing that he says

Other judges are aware of his attitude but hesitate to say anything because of the number
of cases he hears

Should anything be done here?
What sections of the Code of Honor are involved?
How should the situation be handled?

Is traiming needed with regard to judge’s attitudes concerming racial? Rehigious and
ethnic fairness?

W

Judge’s Code of Honor Article 1 Section 4 Article 2 Section 1

IIpumep Ne 3 IIpeamonoxum

Cymps B wMmoro paboraer, paccMaTpuBaer ¢HHaHCOBHIE cHOpPEl Ho oTnuuaercs
“ocTpeiM s3bIKOM” OH MOKET Ha3BaTh KCHIOUHY aJBOKATa “IEBOYKOM™, a TaKKe YaCTEHBKO
TI03BONAET HEITHYHAIE BHICKA3LIBAHMS STHHICCKOTO XapaKTepa IO OTHOMIEHMIO K CTOPOHAM M HX
agBoxataM OH d9acTO MOMeT Ha3BaTh DEINCHHMS CBOHMX KOJUIEr-Cymeidl “TBOopuyecTBOM, He
OCHOBAHHOM HU Ha 3aKOHE, HH Ha daxTax” U 3To emie caMoe MATKOE M3 €0 BEICKA3EIBAHMIH

I[pyme CyIbH 3HAIOT O €ro0 OTHOMICHHWH, HO n30eraloT BRICKA3LIBATECS IO 3TOMY IIOBOLY,
3Has, KaK MHOTO JICJI OH BEOCT

Hy>x#0 ym 9T0-1000 NpenIpHHSTS B JaHHOM CiTydae”?
Kakwe pazznens! Konexca gecTu HpHUMEHUME! 31€Ch?
Kak MOXHO HCHIPaBUTH CUTYanuo?

HeobxomuMo M cynesM OOy4eHHE OTHOCHTENBHO HX DPacOBOM, PENHMTHO3HOM U
STHHYECKOH TepnUMOCTH?

S W N

Konexc vectu cympu Crates 1, pasnen 4 Cratpa 2, paszaen 1
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Ethics Hypothetical # 4

Judge D, a criminal court judge, has a good reputation as a learned_and fair judge For years
he has been known to give harsh sentences and to have httle sympathy toward defendants
appearing m court However in recent years other judges have seen him 1n public and on holiday
with persons known to be highly placed m the criminal element of the commumty He has
purchased a new and very expensive automobile and has announced plans to take an expensive

vacation

1 Do the other judges have any responsibility to report this?
2 If so - how do they do 1t and what 1s their authority?

3 Ifnot - why?
4 Should the chief judge confront Judge D And demand information on the source of funds
for these purchases?

Judge’s Code of Honor Article 1, Section 4 Article 3 Section 6

IIpamep Ne 4 TIpeanoaoxum

Cymbs I paboTaer B yroIOBHOM CyZE, HMEET PEIYTALHIO 3HAIOMETO 1 CIIPaBENINIMBOTO CyapH B
TEUCHAC MHOTHX JICT OH U3BECTEH CTPOrOCTHIO CBOMX DEMICHHHR K HE OTIHYAETCA IPOSBIEHHEM
COYYBCTBHA IO OTHOINCHHIO K OOBHHACMEIM TeM He MeHee, B MOCHCHHHE FOIEI OpyTHE CyIbU
HCOIHOKPATHO BHUIEIH €10 B MyOIMYHEIX MECTax M Ha OTABIXE B KOMIAHHH JIHOZEH, KOTOpEIE
M3BCCTHBI Kak MECTHEIC KPUMHHANBHBIC aBTODHTETH HemaBHO OH Kymmi HOBBIE H OYeHS
IOPOTO# aBTOMOGHIIE |, KPOME TOTO, OOBSIBHI O CROMX IJaHaX Ha IOPOTOCTOAIIHE OTIYCK

Ob6s3aHE] 11 APYTHE CyIBH 3aSBUTE 06 5TOM dakTe?
Ecnu na - xaxim 06pa3oM ¥ KakOBbI UX HOTHOMOYHS IIPH TOM?
Ecm ser - mowemy?

HoiDKeH nu TIaBEBIE CyIbs NOrOBOPUTH ¢ cymbeil [ m noTpeboBats HHGOpPMammo 06
HCTOYHUKAX CPEICTB IJIA CHCNAHHLIX TOKYIIOK

W N e

Kogexc wectn cymbm Craths 1, pasnen 4 Crates 3, pasmen 6
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Ethics Hypothetical # 5

1 Judge E was an mfluential member of the controlling political_party when he was
appointed to the bench 5 years ago He has personally withdrawn from party membership His
wife has stepped mnto the position he vacated, speaks often regarding political issues and
candidates and financially supports the party Is thisa problem?

2 Judge E attends political gatherings, carefully announcing that he 1s there only as the
husband of his wife Is this OK? Why?

3 Mrs E has started a new business where she provides political campaign hiterature and
often states n transactions “My husband will be glad to hear you placed this order” Problem?

Judge’s Code of Honor Article 3 Section 5,7

IIpumep Ne 5 Ilpenmonoxum

1 Korna 5 ner masan cymes JI GbLn HasHaueH Ha CBOIO TIOJDKHOCTD, OH OBLI BIHMSTEIHLHBIM
WICHOM PYKOBOAfAIICH MONUTHYeCKOH NapTun OH BbIMEN M3 MApTHH, HO €r0 MECTO 3aHsia
€ro JXeHa, KOTOpasd TeHeph YacTo BBICTYNST HO PasHBIM MOJNMTHYECKHM H IapTHHHBIM

BOIIpOCAM M OPENOCTABISET NApTHHM (MHAHCOBYIO MOINEPXKKY SIBNAeTCS MM 5TO
npobneMoii?

2 Cymsa ]| mocemaeT MONHTHYECKHE COGPAHMS, IIPH ITOM BCEINA VKa3siBasg Ha TO, 9TO OH

IIPUCYTCTBYET TaM TONBKO B KadecTBE MyXa cBoeH xeHbl ECTb 1 3mech mpoGiema?
Touemy?

3 Tocmoxa JI 3aHSIaCh HOBEIM OM3HECOM - OHA OPIaHW3YeT MOCTABKE THUTEPaTypsl s
NPOBENCHHSA TONMTHYECKHX KaMIIaHM¥ ¥ YacTEHBKO 3asBIIFET IPH 3aKITIOUCHWH CIEIOK
“Moti Myx 6yZeT pajl y3HATb, YTO BB CIeIay 3TOT 3aKa3” KakoBa mpobrema?

Konexc gectn cynpn Crates 3, pasznen 5, 7
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Ethics Hypothetical # 6

Judge F owns and operates a small farm on which he and his family raise chickens and sell eggs
and chickens The judge writes a letter to all of the restaurants and hotels 1n his city encouraging
them to buy his products and uses business stationary and signs the letters “Judge E”

Is this a violation of the Code of Honor? What 1f he simply signs as “Mr F” Can a judge be an

entrepreneur? If yes, what restrictions are there on his busmess practices? Is his wafe restricted in
any way 1if she 1s 1n business because of her relationship to the judge?

Judge’s Code of Honor Article 3 Section1 &2 &7

Ipamvep Ne 6 Ilpexmosaoxum

Cymps E mmeer mHeOombmmyro gepMy, IZle OH M €ro JKCHa 3aHHMAIOTCH pa3BeNcHHEM Kyp H
npogaked nenuaT u sun  CyIbs Hamucall ¥ pa3ociall MHChMa BO BCE PECTOPAHEI H FOCTHHHLIE]
ropoza, peKiaMHpys [OKyIaTb €ro IPOAYKTH ¥ HITHIY, HO I 3TOTO OH HCIOIbL30Ball
KaHOEeJIpCKHUe NPUHAMIEKHOCTH M3 CyJa H KPOME TOI'0, OAIUCHIBAJL ITHChMA KakK “cyaed E”

Sengerca mu 310 HapymenueM Kozexca gect A d9ro ecnm OBl OH mOAOHCANCS TIPOCTO Kak
“rocononus E 7 Moxer mm cynpsa OvTe mpednpuHMMarteneM’? Ecim a - Kakee MOryT OBITh
orpaspyeHus” ECTh 1M orpaHideHUs Ha NPpeIIPUHEMATEIbCKYIO NEITELHOCTD €0 JKeHb]?

Kopekc gectu cynpu Crares 3, pasgenmsr 1,21 7
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Ethics Hypothetical # 7

Judge G 1s asked by a local college to teach a course n busimess management The work will pay
him 700 rubles per month The class 1s to be taught from 8-10 o’clock am three days per week

If the judge accepts this teaching assignment, what arrangements must he make regarding the lost
time from court?

Work later 1n the day?
Pay a colleague to take the extra cases?
Would the judge be able to accept the teaching assignment if he received no pay?

The college faculty decides to orgamize an association to gamn better salaries and working
conditions May Judge G Take an active role in the association?

Judge’s Code of Honor, Article 1, 2, 3, Sections 2, 4, 7

IIpumep Ne 7 IIpeanonoxum

Cymeto JK Ilompocunm HnpodwTaTe Kype JeKnMil O YIpPaBlIeHHIO OM3HECOM B MECTHOM
xowtemxe Ota pabota Oyner omradena B pasmepe 700 py6neli 3aHaTHA OyAyT MPOBOIUTECS C
8-10 gacoB yTpa TpH OHA B HEACMIO B ciydae ecnu CyIbs COTMAacHTCA HPOBOIMTE 3TH 3aHATHSA,
4TO OHA JOIKHA NPEINPHHATE [ KOMIICHCAIHHE OTEPIHHOTO pabodero BpeMeHn?

paboTaTh HONOMHUTEIHHBIE Yackl B 3TH JHH

3arLiaTuTh KOMY-JII’I60 H3 KOJIICY, yTOORI OH B34JI Ha ce0d JONONHUTEIbHEIE nena?
MOXCECT JIH CYAbS COITIACHTLCA Ha IPCHOJaBaHNue, €CIH OHO HE GY,I[ET omageHo”?

OpeloAaBaTeN¥ KOJUIEIUKA PEINHIHM OpraHH30BaTh AacCONMAWIO C IENbI0 YIydIneHHs
ycrnoBu# paboTE! ¥ MOBBINEHHUA 3apaboTHOH mnathi Moxer mm cyzes X I[Ipurumars
aKTHBHOE y4JacTHe B paboTe 3To# acconuanuu?

Koznekc gectu cynpu Crateu 1, 2, 3, paznensi 2, 4, 7
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Ethics Hypothetical # 8

Judge H 1s accused in court of being biased against a defendant 1n a court case The defendant
Mr Ivanov demands that the judge step aside and calls the judge a bigot The judge offers to go
outside the courtroom to “settle the matter”, when cooler-heads prevaill and the judge 1s
convinced that he should not get mnto a fist fight

Mr Ivanov complans to the Collegia on Judicial Qualifications Should judge H be brought
before the Collegia? If yes - what should be done with him?

Can the Collegia accept the complaints of citizens? What 1f a complaint 1s filed and 1t appears to
be without merit, should the complaining party be notified?

What should be done 1if the complaining party reports the matter to a newspaper accusing the
Collegia of protecting a corrupt judge?

Judge’s Code of Honor Article 4 Sections 1 & 2

IIpamep Ne 8 Ilpenmosoxum

Bo Bpems cyne6HOro pasbmpaTenbcTBa CyAbi0 3 OOBHESIOT B IIPEAB3STOM OTHOINEHHH K
oberHsieMoMy OOBuHSeMEIi I-H VI HaskBaeT CyIbI0 pacHCTOM H TpebGyeT, urobbl TOT GBLT
orcTpamed 0T nena Cyass B OTBET Ha 3TO HpelnaraeT HOKUHYTh 3al CyZa, 9TOOLHI
“pa30bpaThes”, HO B KOHLIE KOHIIOB pa3syM GepeT Bepx Hal 4yBCTBAMH, M CYObs YCHOKAUBACTCS
TOHHMAs, 9TO €MY HE CIEAYET BCTYNATh B APaKy

2

I'-s U nomaer xanoby B CynmelicKylo KBau(QuUKanuOHHYIO KOJUIETHIO MOMET MM KOJUIETHS
IpHUBNETb CYIBIO 3 K OTBETCTBEHHOCTH? ECiH f1a - Kakue Mephl IPEMEHHME K HeMy”

Brpase nm xomnerms mpumHMMarh XanoOel oT rpaxigan? Ecmm xanofa momada m OpHHATA
KOJUISTHEH, HO HPH PacCMOTPEHWH OKa3bIBAacTCs, YTO I Hee HET OCHOBAHME, HYXHO JH
YBEOOMIISTE 00 3TOM IIOJATENS Kano0E!?

Yto J€NaTh, eCIH NOoAaTelNb KaloOk! TOCHe 3TOr0 HauIeT B T aseTy, OOBHHSSA KOJUIETHIO B TOM,

TTO OHa 3aliHINacT KOPPYMIILPOBAHHOTO cy,umo"

Koznexc gectn cympu Crarbs 4, pasnensi 1 u 2
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Ethics Hypothetical # 9

Judge 1 1s presented with a very difficult case She has a brother who 1s a very distinguished
professor of law She asks hum for lis opmion on the case and also to draft a suggested opinion
n the matter

She does not disclose to the parties that she has discussed the matter and that the opinion she
1ssued 1s mostly completely the work of her brother

Should the judge be disciplined? Under what circumstances can a judge seek the opimions of
others? Would your opimon change if the judge has told the parties about her consultation with
her brother and they were agreeable to her receiving the brother’s opimon?

Judge’s Code of Honor, Article 2 Section 1

IIpumep Ne 9 Ilpeanmono:xum

Cymess I paccMaTpHBaeT 09eHB TPYAHOE A0 Y Hee eCTh OpaT - H3BECTHEIH npodeccop npasa
Cynps IPOCHT €r0 BBICKa3aThCA 10 ITOMY HEIY, a TakKe HalucaTh NPOEKT PEIEHHS IO Ny

HpI/I 3TOM CyIbs HE OTKphLUIa CTOPOHaM TOT (I)am‘ , 9T0 OHa OGCY)K,HaJIa Jeno CO CBOHM 6paTOM H
9T0 NOONMHCaHHOC €10 PCHICHHUE IIOYTH IIOJTHOCTBIO HAITHCAHO €€ 6paTOM

KaxoBer TpeboBanMs K NUCHHIIIMHE CyAbM B JaHHOM ciydae? Ilpum Kakumx oOcTosfTeNnnCTBax

CyIbs MMEET IIpaBo CIIpallifBaTh MHEHHE ApYTHX rozeit? Uro 651 Brl ckasanm, ecim 651 Cyps

coo0ImuIa CTOPOHaM O TOM, YTO OHa KOHCYNETHPOBANach ¢ OpaToM, M CTOPOHEI HE BO3paXKAIH
HIpPOTHB 3TOr0?

Komnexkc yectn cygpu Crartes 2, pasgen 1
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Ethics Hypothetical # 10

Judge J 1s trymng a very difficult crimimal case mnvolving a man charged with murderng a chuld
The local newspaper wrttes an article claiming that certamn rulings by the judge favor “setting a
murder free” The newspaper offers judge J the opportunity to write a response 1f he wishes to
do so The newspaper also urges 1ts readers to contact the judge to urge him to find the defendant

guilty

e May the judge respond to the newspaper article?
May the judge write an article since the case 1s no longer before um, but 1s being decided i
an appellate court?

e May the judge ask a colleague on the local lawyers association to write a letter to the
newspaper supporting the judge 1n making his judgment?

e If the family of the murdered victim demands 1n a letter to the Collegia that judge J be
punished, how should the Collegia proceed?

Judge’s Code of Honor, Article 2 Section 2

Hpamvep Ne 10 Ilpennosoxum:

Cynes K paccmaTpuBaeT 09€HD CIO0XHOE YTOIO0BHOE [ENO0 10 OOBHHEHUIO HEKOETO MYKUHHEI B
yOmiictBe pebeHka B mMecTHOM razere myOGmmKyeTcs cTaThs, B KOTOPOH YTBEPXKOAETCH YTO
HEKOTOpBIE pEIEHHA CyIpbH N0 Jely ObUIM B IONB3Y OCBOOOXKIECHWS NIpecTymHHKa [ asera
nopennaraeT cynee K HammcaTs OTBET B raseTy, €ClM OH HOXenaeT [asera Taxxke NpPU3BIBACT
yuTaTene 0OOpaTuThCH K CyIbe ¢ Npock00ol MPH3HATE OOBHHAEMOTO BHHOBHBIM

Moxxet m1 cypd HamucaTh OTBET B rasery”
MosxeT i cyIbd K BamicaTe CTaThIO B Ia3eTy, €CIIH OH YK€ 3aKOHYHI PACCMOTpPEHHE Jeia,
HO OHO HaXxOJWTCS HA PACCMOTPEHUHE B alle)UIIIHOHHOM cyae?

e MoxXeT JH CyIdpd HOIOPOCHTH OJHOTO M3 CBOHX KOJIET M3 MECTHOH acCONHAllMM FOPHCTOB
HanucaTh OUCHMO B Ta3€Ty B IHOALEPKKY BRIHECEHHOI'O HM PEIICHHS”?

¢ Ecmu ceMps xepTBrl yOHiiCTBa NHINET OMCHMO B KOJUIETHIO U TpeOyeT, 9Tobk cyassa K 611
Haka3aH, KaKOBBI AeHCTBHUS KOJUIETHH 7

Kogexc wectu cympn Crates 2, pazgern 2
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Ethics Hypothetical # 11

Judge K has a clerk working 1n her court who 1s a notorious gossip It comes to the judge’s
attention that the clerk has disciosed some information to others that 1s to be held confidential
until the case 1s actually heard Judge K knows that this 1s not the first time the clerk had made
such disclosures

What 1s the judge’s obligation regarding the clerk’s behavior?
What 1f the clerk points out that she was selected by the chief judge and that judge K has no
authonty over her?

e What if a lawyer whose case was damaged because the clerk disclosed the information
complains to the Collegia - does 1t have any authonty over the clerk?

Judicial Code of Honor, Article 11 Section 4

Hpuvep Ne 11 Tpenmonorxum

Y cymem JI ectb NWOMOMHHK - cyneCHBIM CEeKpeTaph, KOTOpas BCEM M3BECTHA Kak
PacIpOCTpaHuTeNbEHNA CIleTeH OmHaXTEl CyIps 3aMeuddeT, IO CyZeOHELi CeKpeTaph
coofmmia ApPyrMM HHQOPMAIHMIO, KOTOpas MJONXHA OCTaBaThCH KOHGHISHIMANLHON 10
crymasms nena Cyaps JI 3uaert, 9ro mono6HOE yiKe cilyganochk paHee

Kaxosr! o6s3anHOCTH CYAbHE B OTHOWEHHH IIOBEHCHHS cereTapz?

Hro, eciu 3Ta CEKpETaph 3asdBHT, ITO OHA HA3HAYEHA Ha CBOIO HODKHOCTE [IABHEIM cynsel u
O3TOMY CyAbs JI He MMeeT TONHOMODHIA 10 OTHOIIEHHMIO K Heii?

* UT0 eclmi B KOIUIETHIO NOCTYNHT Xanoba oT I0pucTa, Nely KOTOPOTo GbLT HAHECeH ymepb us-

3@ TOTO 4TO CEKPETaph packphlla KOHQUACHIMANBHYIO UHGOopMAanmio? MokeT ¥ KoIerts
IPUHSITE MEPHI IO OTHOIEHHIO K 3TOMY CEKPETapio?

Kopexc gectr cympu craThs 11 pasmen 4
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Ethics Hypothetical # 12

Judge L 1ssues an opmion 1n a complicated case m which the press 1s very interested A reporter
calls the judge and asks for his explanation of the opinion

e May the judge speak with the reporter? Should the judge simply say “my opiion speaks for
1tself”?

e What 1f Judge L declares that he will see that the reporter 1s fired if he persists in writing
critical remarks about the judge’s poor explanations of his decisions?
What 1f the reporter complains to the Collegia? I's this purushable?
Does a citizen have the right to complain to the Collegia and must the Collegia consider the
complaint?

Judicial Code of Honor Article 2, Section 6

Hpamep Ne 12 TIpexnonosxum

Cymes M BBIHOCHT pellleHHE 110 CIOXKHOMY Helly, KOTOPBIM O4YEHb HHTepecyeTcs npecca Cympe
3BOHMT PENOPTED H IIPOCHT €T0 0OBICHATE €TI0 peleHNe

e Brpase /m cydss rOBOPHTE C penopTepoM? JIoJDKEH M OH IIPOCTO cKazathk “Moe pemenne
FOBOPHT caMo 3a cebs™”

e Uro mpou3oineT, ecim cyapss M o6BIBAT, 910 MOTPeOyeT YBONBHEHHS PeNlOPTEPA, ECITH TOT
Oyzer mpomoiDKaTk IHCaTh KPHTHYECKHE 3aMETKH [0 MOBOLY TOIO, UTO CyIObd HeE al
0apoOHBIX 0OBICHEHUH CROETO PEINeHNR?

Uro, ecu penoprep obpaTutcs ¢ xanoboii 8 koyuteraro? Hakazyemo im 3107
WmMeer 7nm rpaxIZaHMH IIPaBO XaloBathCid B KOJUIETHIO, M JODKHA M KOJUIETHS
paccMaTpuBaTh TOXOOHEIE XKanoOs1?

Konexc wectn cynpu Crathd 2, pasnen 6
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Ethics Hypothetical # 13

Judge M 1s very concerned about abused women and 1s asked to participate in a group called
“Mothers agamst Domestic Violence” The group adopts a resolution declaring that judges
should take more seriously charges of violence against women and that men convicted of such a
crime should be given the maximum possible sentence

e May the judge participate as a member of such a group? Serve as an officer” Must the judge
disqualify herself from having cases of domestic violence?

e “Mothers against Domestic Violence” decides to raise money to maintain a “safe house™ for
abused mothers May Judge M ask some wealthy friends to contribute to the project?

e May the judge contact candidates for election to the Duma (legislature) to seek support for

changes 1n the law regarding domestic violence? Can judge M Raise funds to support
friendly candidates?

Judge’s Code of Honor Article 3, Section 4 & 6

ITIpumep Ne 13 Ilpennosoxam

Cyness H nposBisieT 6onpiryio 3a00Ty 0 XeHIMUHAX, MONBEPralOIMIUKCS HaCHIMI0 Ee mpocsT
CTaThb WIEHOM MeECTHOro ofmecTBa “Marepw NpPOTHE HACHIHS B ceMbe” DT0 OOMECTRO
OPUHUMAET MOCTAHOBJICHHE, HMPHU3EIBAIOmMEE CydeH Oonee ceppe3HO paccMaTpHBark Aela O
HaCHIIMHK 10 OTHOIUCHHMIO K JKCHIIWHAM, a TaKKe IPEMEHSITh MaKCHMalbHO CTPOroe HakazaHHe K
MYyX4YuHaM, OOBHHAEMEBIM B OJOOHBIX IIPECTYILICHUSX

e Vmeer nu mpaBo cynps GbITh WieHOM Takoro obmectBa? JIMGo GHITH €T0 COTPYAHMKOM?
HomxHa mu Cy Bl B TAKOM CIydae OTCTPaHHTECA OT eI O IPAMEHEHHIO HACHIINS B CEMbE

e JlomyctuM, 3T0 OOINECTBO pelnaeT coOpath NEHBIW IS CONCPXKAHMA “HANEKHOTO IOMa-
yOexuina” Ui KeHUIHH, [MOOBEPITIMXCA HACWIHIO MoXeT M cymbs H OpocHTh CBOHX
COCTOSTENBHEIX IPy3€ell BIOXKHUTH ACHBIH B IIPOEKT?

e Moxer nu Cyapsi OOpaTuThCS K KaHAuAaTaM B JeIyTaTel OyMsl (WIX Jpyroro
3aKOHOJATENBHOTO OpraHa) ¢ Mpock0oH O IOAmepXKe M3MEHEHHH 3aKOHONATENbCTBE,
KacaroLierocs CyJaes Hachiuws B ceMbe Moxer ma cyaps H mcmomp3oBate GuHAHCOBhE
CpencTBa I NOANEPKKH IPYKECTREHHBIX €My KaHAHAATOBR?

Konexc gectu cympu Crartbg 3, pazgend u 6
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Ethics Hypothetical # 14

Judge N 1s the presiding judge of a large city court and 1s suspected of having an affair with a
young clerk The judge and the clerk appear to spend a good deal of time together in the judge’s
private office This mformation 1s known to other judges 1n the court as well as being a topic of
gossip to other court employees

e What obligation do other judges have 1n this matter? Discuss the matter with judge N? Bring
the matter to the Collegia?

e When accused of using his authority as a judge to get the young woman to permit improper
behavior, the judge dentes under oath that he has such a relationship but finally admuts the
matter when more evidence 1s found What should the Collegia do regarding the public

scandal? The false swearing under oath?
e If the young clerk agrees to tell the story to the press, are there any restrictions that the court

may impose and threaten to terminate her employment?

Judicial Code of Honor Article 3, Section 6

Ilpumep 14 IlpeanoJioxamM

Cymes O sBRgercs IpencenareleM FOPOICKOro cyaa Ero momo3peBaroT B TOM, 9TO y HEro
POMaH ¢ MONOJIOH CEKpeTapIieii 3TOT0 Xe Cyna, TaK Kak OHHU IPOBOIIT OYEeHbh MHOTO BPEMEHH
BMECTe B JIHYHOM KabuHere cympH OJTa MH(OpMAlHis M3BECTHA APYTHM CYIBSM H SBISETCS
TIOCTOSIHHBIM IPEJIMETOM 0BCYKASHHAS CPELH COTPYAHUKOB CYAa

o Kaxoss! 06:13aHEOCTH €ro KOIET cyzeil B JaHHOM ciydae? J[OMKHEL i OHH 00cyauTh 3710 €
cympeii O ? JImbo BEIHECTH 3TO Ha 06CYKACHHE KOIUIETHA?

e JomyctuMm Cymbio OOBHESIOT B TOM, YTO OH HCHOJIB30BaI CBOH JOJDKHOCTHBIE HOTHOMOUHS
¢ TeM, 9TO0BI CKIIOHHTE MOJIOZYIO XKEHINHHY K HENpPHCTOHHOMY NOBENeHMIO Brauane oH
[ON TPHUCATOH OTpHIACT CBOYM OTHOINCHWS C HEH, a 3aTeM OpH TpPENBSBICHMM eMy
AOTOJHATENBHBIX JI0KA3ATENBCTB BCE-TaKM NPH3HAETCS B 3TOM UTO JOJDKHA HpeINpHHATH
KOJUISTHs OTHOCHTENBHO BO3HEKINETO HyOmAdgHoro ckanana? W oOTHOCHTENBHO naun
JIOXHBIX TIOKA3aHMAH HOJ IPHUCATOH?

¢ Ecm 5Ta cexperapma cOTJIAmIaeTCs pacCKasaTh CBOIO HCTOPHIO IPECCE, MOXET I cyn
HAJNOXHTE Ha 3TO KaKHe-i00 OrpasUIeHHs OO0 YIPOKaTh yBOJIHUTE ee C paGoTh!?

Konexc gectu cympu CraThs 3, pasznen 6
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Ethics Hypothetical # 15

Judge O 1s a distingwished judge who comes from a family of lawyers and judges His oldest son
1s a lawyer 1 a major law firm whule hus brother 1s a judge on the appellate court 1n tus region

e Can the son practice before judge O 1f he discloses to all parties the relationship and agrees
to step aside 1f any party wishes? Can other lawyers m the son’s law firm practice before
judge O ?

Can the brother as an appellate judge sit on a three judge panel to review judge O’s cases?
What about the situation where the judge 1s 1n a small commumty and he 1s the only judge -
can the son or his partners practice before the judge because i1t would delay cases and add to
expense to require a visiting judge to hear the cases?

o Ifjudge O contacts the local Collegia to seek an opimon on whether his son can practice and
the chairperson of the Collegia agrees, can the Collegia later consider a complaint made by a
litigant who loses a case to a party represented by the judge’s son?

Judge’s Code of Honor Article 2 Section 1 Article 3 Section 6

IIpumep Ne 15 Xlpennonoxum

Bce unens cembn yBaxkaemoro cyned II - ropuctel u cyasu Ero crapmmii cwiH paGotaer

IOpHCTOM B KpYNHOH opuauyeckoii dupMe, a O6part - cyaseli B ale/UIAIHOEHOM CYIE 3TOr0 XKe
peruoHa

e MoxeT M ChIH YYacTBOBaTh B JENaX, KOTOpHIE CIyINAeT €ro OTell - CyAbd I1, eciu oH
YBENOMHT 00 3TOM BCE CTOPOHEI M JaCT COITIaCHe HE YJacTROBAaTh B PaCCMOTPEHMH Jeia,
eClH Kakas-iubo u3 cTopoH norpebyer 3Toro MOIYT JIH ApyTHE IOPHCTH U3 GUPMBI CHIHA
y9acTBOBaTh B pa3bHpaTelscTBax o JenaM, CIYIIaeMBIX ero OTioM?

e Moxer N1 ero GpaT BXOAUTH B Ka4eCTBE ameIUIAIMOHHOIO CYABM B CyOelcKHM cocTas (U3
TpeX 4eJIOBEK) IO Aeiy, paccMaTpuBaeMoMy cynabeii I 7

e Mnu, nomycTuUM, CYZBs SBIACTCS €AMHCTBEHHBIM CyIbell B MaJeHBKOM ropoixe MoryT am
€r0 CBIH WM €r0 MapTHEPE! yYacTBOBATh B JENaX, PACCMaTPHBAEMBIX 3THM CYALEH, ¢ TeM,
9T00b1 H30€XKaTh 3aTATUBAHUA CyNeOHBIX pa3OupaTenbcTB M NOMONHATENBHBIX PACXONOB HA
IpUTrjailieHie IOCTOPOHHETO CYIbH U3 APyTIOro roposa

e JlonyctraM, Cyaps I1 obpaimaercs B KOMIETHIO ¢ MpOck00i NPHHATE PEMIEHHE O TOM, MOXKET
JH €ro ChIH BECTH IPaKTHUKy, ¥ TONydaeT COrJiacHe mpelcenarens Komwreruu MoxeT Jd

KOJUIETHS TIO3XKe pacCcMarpuBaTh xanoly, IOJAaHHYIO CTOpOHOH, KOTOpas MpoHrpana
CTOPOHE, aIBOKATOM KOTOPO# OBLI ChIH CYIBH?

Konexc uectn cympu Crates 2, pazgen 1 Craths 3, pazzen 6
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Paper Presented at
American Judicature Society Conference on
Judicial Conduct and Ethics Curraculum
October 10, 1952

COURTROOM DEMEANOR

Rude azd abusive behavior.

. Canon 3A(3) of the 1572 American Bar Asscciation Model Code
of Judicial Conduct requires judges to be "patient, dignified,
and courtecus to litigants, jurors, witnesses, lawyers, and
others with whom" they dezl in their official capacity.’
Izpatient and impolite behavicr on the bench generates a larcge
propertion of the complaints about judges filed with dudicial
conduct organizations. Except for extreme examples, a judge is
hnlikcly to be publicly punished for one display of temper. But
Jdudicial conduct organizations do respend privately to isclated
incidents. Por example, in 1551, the Alaska Commissiocn on Judi-
cial conduct informally sancticned six judges through private

reprimands and admonishments, and cautionary letters for

' Oniess octhervise indicatsd, references to canons are to
the 1572 American Bar Associaticn Model Code of Judicial Conduct.
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courtroon demeanor problems, including directly criticizing
jurors for their work 2s jurors, abusing the contempt power,

using abusive and profane language, and making derogatery and
racially ori;ﬁied comxents from the bench. Alaska Commission on

Judicial conduct 1991 Annual Report at Appendix G. And a series

of single incidents can add up to a pattern of conduct that
requires public sanction and possibly removal.

' Although the variety of ways in which judges can behave
intexzperately are, of course, almost infinite, there are several
types of misconduct that appear in many cases: disparaging
victims and witnesses and implying lack of belief in a witness's
testimony, making sarcastic and belittling remarks to attorneys,
threatening to use the contempt power, and misusing the contempt
éower. The following illustrations of typical demeanor problems
that viclate the Code of Judicial Conduct are froz three cases in

which judges were removed or suspended.

Klcepfer v, Commission on Judicial Performance, 782 P.2d 239

(Cal. 1989)

The Suprene Court of California removed from office a judge
who displayed a lack of judicial temperament.

1) The judge had stated tc a court reporter before z
courtroon full of pecple, "I'll keep the record in my
courtroen,” after the repocrtar had asked a defendant "Excuse
me. Is that a yes?®" vhen the defendant had nodded her head.

2) After a defense attorney asked for a continuance,
the judge had asked in an angry and insulting tone, ®Isn't
ititruc you are psychologically afraid to take a case to
trial?" . ’

3) After an inexperienced lay witness tried to explain
her ansver to a question, the judge had stated, in an angry
and intimidating tone, "We have rules in terms of how ve
proceed here. And you have to understand thex. And I don't
vant to have to re-explain them and have cbjections. . . . .
Pirst rule is you keep ycur mouth shut.”

4) In cross—exanining a defense witness, the judge bad
not limited himself to questions directed to eliciting
clarifying testimony, had told the witness his testimeony did
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not make sense, and had engaged in argumentative dialogue
with the witness.

5) The judge had twice held cne defendant in contempt
for attempting to say scmething to the court, sentencing him
to two days in jall each time, had lectured the defendant in
an insulting manner about his appearance, and had acted in
an intimidating manner toward defense counsel.

6) The judge had stated to an inexperienced lay witness
who had begqun to answer a question after an objection had
been made, "when soneone makes an odjection, they ars
talking to me, not you. If you interrupt again, . . . . you
can be punished with a fine or jail. Keep your mouth shut.
It is not directed to you. If there is an objection, it is
directed to me. I an the Judge here. You are not. I have
to rule on the objection without flak coming from the side."

7) When 2 defendant failed to reply tec a question from
the judge, the judge had stated, "Either he does understand
or he doesn't, and if he sits there and locks like a bump on
a log and has no ability to respond to me that he
understands intelligently what is being interpreted to hinm
in sSpanish, I have no confidencs that he will follow the
directions of the court, and therefore I will cage him, in
effect, in jail and bring him back manacled and he will
appear vhen I order him to appear.™

8) When a defendant whispered toc his attorney that he
aid not understand what the judge was telling him, the judge
had stated, *I ar talking to you, sir, and when I talk to
You I expect you to pay attention with me and not start 2
conversation with your attorney. Do that again sir, I az
going toc hold you in contempt of court and jail you.®

S) The judge had summarily adjudicated a defendant in
contempt when he asked "how come" aftsr the judge rebuffed
his request to say sozething.

10) The judge had found a spectator in contempt and
crdered her to serve six hours in jail without making any
ingquiry to confirm the inference he drew vhen she swore
atter tripping over her son's feet.

12) The judge stated in two separate incidents, to two
deputy district attorneys, in a courtroom full of people,
that he was appalled that the interests of the People of the
State of California rested in their hands.

Xn the Matter of Breltenbach, 482 N.W.2d 52 (Wis. 1992)

The Wisconsin Supreme Court suspended for twe years a judge
vho displayed lack of judicial temperament.

1) During a trial, the judge had become vigibly angry
and upset and loudly, intemperately, and repeatsdly
interrupted the prosecutor's attempt to make an offer of
procf, threatened to hold him in contempt for persisting in
his efforts toc do so, and characterized part of the offer of

procf as *"stupid . . . [plain] stupid."
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2) During a motion hearing, the judge had becoze,
visibly angTy, loud, and intemperate toward the assistant
district attorney, repeatedly ordered him to bring the
district attorney before him, threatened the assistant with
contexpt, and held hirm in contempt for not bringing in the
district attorney. .

-3y-During a hearing, the judge had stated "¥You know,
sozetimes attorneys make their clients in a vorse mess. You
do what you have to do." .

4) During a trial, in the presence of the jury, th
judge had conducted a lengthy examination of the defendant
and impeached him with a prier inconsistent statement that
had not been explored by the prosecutor or the defendant's
counsel.

5) During a jury trial, the judge had conducted a
lengthy examination of the defendant, in a manner that gave
the appearance ©of dishelief and disdain toward the
responses, and suggested that the defendant and an
acconmplice were affiliated with a gang, which had not been
raised by the prosecuter or the defandant's attorney.

€) During a dury trial, wvhile the jury was being
brought in, the judge had become angry and upset, yelled at
the prosecutocr to sit down and be guiet, and after the jury
was released, yelled at the prosecutor to leave the
courtreoom or he would go to jail, and ordered an assistant
district attorney who was present to report the prosecutor
to the attorney discipline board. )

7) During a jury trial, in the presence of the jury,
the judge had stated to the assistant district attorney,
"Asking [the witness] many absurd gquestions is not going to
get to the truth of the matter," had been loud, intemperate,
impatient, and rude to the prosecutor, and had prevented hin
from making a record in support of the state's positien.

8) In three additional criminal matters, the judge had
been intezperate and discourtecus in his remarks to the
assistant district attorneys and prevented them from making
a record in support of the state's position.

in re Elliston, 789 S.W.2d 469 (Mo. 1590)

The Supreme Court of Missouri suspended for fifteen
days a judge who lacked the judicial temperarment.

1) The judge had yelled at an attorney and described
the attorney's work as sleppy.

2) The judge had insisted that a trial go forward even
though ccocunsel had sarlier informed the judge that his
client would be entering a guilty plea.

3) The judge had denied a glass of water tc an attorney
who was having difficulties speaking, saying it was against
court rules to have ligquid in the courtroon. . -

4) The judge had denied attorneys access to a pretrial
order on file and insisted that they pay for a copy;

5) The judge, in a "rude and demeaning"™ tone, in front
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of the attorney's clients and other court persennel, had
informed an attorney that he was wasting the court's time by
putting on evidence in support of a recommendation and gaid
to the same attorney "({i]f you think I'm geing to make a
commitment to you before I've heard all of the evidence,
you're_sadly mistaken!"®

Judicial Bias.
Canon 3B(5) of the 1950 ABA Model Code of Judicial Conduct

provides that:

A judge shall perforn judicial duties without bias or
prejudice. A judge shall not, in the performance of judi-
cial duties, by words or conduct, manifest bias or preju-
dice, including but not limited to bias or prejudice based
upen race, sex, religion, national origin, disability, age,
sexual orientation or sociceconomic gstatus, and shall not
pernit staff, court officials and others subject to the
judge's direction and contreol to do sc.

The same prohibition wvas implied in the 1972 Model Code
reguirement that judges be dignified and courteous, and judges
have been disciplined under the 1972 standard for biased conduct

and staterments. A sn2ll sample follows

v =) I ; 787 P.2d 551
(Cal. 1990)

The Supreme Court of California removed from office a judge
who, among other misconduct, addressed women he knew prin-
Cipally or solely in connection with his judicial duties as
“sweetie,” "gweetheart,™ or "baby,™ in and about the court-
house, during business hours.

Re: Carr, 553 So. 2d 1044 (Fla. 1852)

Following the recommendation of the Florida Judicial Quali-
fications Comrission based on a stipulation betwsen the
Comnission and the judge, the FPlorida Supreme Court publicly
reprimanded a judge who stated at 2 hearing in his court-
room, "Now, you can throw your Italian tezper around in the
bars but you don't throw them around in my courtroom. . . .
I'm just as Irish as you are Dagc." The judge apelogized
for his statenments.
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1983) , €57 P.24 372
(Cal. - om 4 -

The Supreme Court of California removed a judge from office
for making racial and sexual comments that he claizmed vere
in jest, among other misconduct. :

1) On pronouncing judgment on a male.of Mexican
extraction on a charge of beating his wife, the judge had
stated that although such behavier might be tolerated in -
Africa or Mexico, it would not be tolerated in America.

2) During jury voir dire in a criminal case, the judge
had guestioned a Japanese venireman adbout inflation and then
commented that he did not know why he was speaking to a ,
Japanese juror akout inflation because "what do fishheads
and rice cost?" .o

3) buring ancther jury veir dire in a criminal case,
the judge had asked a black woman on the panel who had sald
she worked as a grocery clerk if she knew the price of
wvaternelon.

4) In a colleague's chambers, the judge had responded
to the news that a black district attorney's wife had had a
miscarriage by saying, in essence, “"Oh good, one less
ainority."

5) Finally, at a Christmas party attended by most of
the—Tourt perscnnel, the judge had asked a female Jewish
district attorney whether "with all the inbreeding your
pecple do, aren't you afraid that they will produce a race
of idiots," or words to that effect. -

Judges often get in troudble when they decide to preach to
the litigants or to express their cpinions on subjects not
rslevant to the immediate case. Such pentification often leads
to insensitive comments, invidious comparisons, and reliance on
sterectyped notions of classes of pecple. The judges iﬁ the
cases summarized below probably would not have gotten into
trouble if they had sizply decided the cases before then.

: , 595 Sc. 24 4R
{Fla. 15%92)

Approving a stipulation between the Florida Judicial Qualit-
ications Commission and a judge, the Supreme Court of -
Plorida publicly reprimanded a judge vho had stated during a
dissclution of marriage hearing to the wife "go out and get
ancther guy . . . the single bars are full of them . . .
there are all kinds of bimbos in those places, and thers are
211 kinds of gquys running around in open shirts with eagles
on their chests. There are great guys out there . . . You
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go find a brain surgeon.®™ In the stipulaticn, the Jjudge had
apologized.

+ No. B~-35-952001, ©Order (Nebraska
Suprexe Court March 27, 1992)

Pursuant to the Report and Recommendations of the Nebraska
Commission on Judicial Qualifications and the consent filed
by the judge, the Nebraska Supreme Court suspended, for one
month without pay, a judge who had stated in open court in
contexpt proceedings involving failure to pay child support,
vhile encouraging the litigant to keep his job, “"sometimes
you just have to eat crap, vhether you like it or nog,
because you're in such a situation that if somebody insults
you, you just have to goc on and do it and take it. You
know, black pecple have done it for years and you are at the
place vhere I suppcese that you can ba treated like a nigger,
and you just have to take {t just like the black pecple have
had to." The court alsc ordered the judge to complete a
sexinar on sensitivity to racizl bias. -

In the Matter of Esworthv, Determinatien (New York Commis-
sion on Judicial Cenduct June 21, 1590C), accepted, %568
N.E.2d 1395 (N.¥Y. 1991)

The New York Commission on Judicial Conduct dstermined that
rencval was the appropriate sanction for a family court

judge who, among other things, in two cases, made comments
about the racial composition of the state priscns. In one

case, he stated:
The next time you come back to this court, the closest

place I'll be shipping you is Buffalo, New York or down
city, and maybe you'll get scme experience like you had
in Florida with all those spics and blacks that you
didn*t like, that you wvere scared of. You understand”
Because detention in those bigger areas is not just all
white detention.

He made sizilar remarks in the second case.

Judge Kenny, Order (New Jersey Supreme Court April 23, 1851)

The New Jersey Suprexme Court terminated the recall of a
retired superior court judge after the judge publicly
humiliated in open court the plaintiff in a szzll claims
case in which the plaintiff had claimed that a check cashing
agency had not given her the correct amcunt vhen she cashed
her wvelfare check. The judge lectured the litigant because
she was an unved mcther on velfare, which was not relevant
to the legal proceedings.

J: Do you have a husband?

P: No, I don't. I'm on welfare.

J: Have you ever had a husband?

P: No, never did.
J: 0f course, that's all wrong, having children out-
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of-wedlock. Other pecple have to support thexm.
Why can't you work?

P: That's irrelevant . . . .

J: It's not relevant, but I'm asking you about it.
Why? People are being inundated, taking care of
all these children out-cf-wedlock. Money doesn't
come out of the sky, does it? ... . Most of all,
you're destined to go to jail somewhere along the
line. If you took a census of state prisons, -
you'd £ind that three-guarters are born out-of-
wedlock . . . It's not right baving children out-
of-vedlock and sozeone supperting them and sup-
porting you. Why shouldn't you be werking?
You're an able-bcdied woman, arent't you?

Judges must also be cautiocus abocut trying to be humorous on

the bench. The California Commission on Judicial Performance has

observed that, although a judge may use humor to alleviate

tension or tedium in a lengthy proceeding, the appropriats use of

judicial humor requires selfe-control on the part of the judge.

L4

In court or in chambers, a seexingly innocucus joke by the
judge may assume disproportionate significance in the eyes
of parties, counsel, jurors, or others. Moreover, a captive
attorney audience may feel compelled to laugh rather than
risk an objection.

* ® %

Ill-conceived humer may adversely impact a judge's
ability to command respect and the public's perception of
the judiciary at large. The risk that humer will trigger
unfortunate repercussions escalates if it is pegged to any
handicap or perscnal trait (race, gender, age, religien,
naticnal origin, ethnic background, and so on). It is
axiomatic that judges should refrain fromx humor or observa-
tions that could be construed as impugning persons with that
trait or handicap. Off-color jokes and these invelving
profanity alsc fall in this high-risk categery.

2988 Annyal Report at 15 (California Commission on Judicial

Performances).

That a judge was merealy joking is not a defense to a charge

©f judicial misconduct. In the case summarized above, Judge Gon-

zales defended his ethnic and sexual remarks by saying they wvere

made in jest (although it is difficult to believe that anycne
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would joke about miscarriages and wife-beating even apart from -

the racial insensitivity shown). fThe court rejected that

attempt, stating, .
subjective intent is not at igsue. As a judge he is charged
with the obligation to conduct himself at all times in a
manner that premotes public confidence and estesn for the
Judiciary. Particular friends or associates may assure
thexselves that the judge's ethnic remarks are made in jest,
but such facially blatant ethnic slurs . . . are apt to

offend minority members . . . and may be construed by the
" public at large as highly demeaning to minorities.

657 P.zd 382. e
B2ias in the Courtroonm.

Canon 3B(6)} of the 15%0 ABA Model Code states:

A judge shall require lawyers in proceedings before the

Jjudge to refrain from manifesting, by words or conduct, bias

or prejudice based upon race, sex, religien, national

origin, disability, age, sexuzl orientation or sociceconczic
status, against parties, vitnesses, counsel or octhers. This

Section 3B(6) does not preclude legitimate advecacy when

race, sex, religion, naticnal origin, disability, age,

sexual orientation or sociceconomic status, or other similar
factors, are issues in the proceeding.

Several recent newspaper reports indicate that judges are
beginning to hold lawyers to high standards of courtrooz conduct.
A New York supreme court judge fined a male lawyer $500 and
ordered him to pay $500 in attorneys fees for belittling a female
attorney during a deposition. Among other comments, he had said
to the attorney "I deon't have to talk to you, little lady," "What
de you knew, young girl?®, "Be quite, little girl," and "Tell
that little mouse over there to pipe down.® (After the male
lavyer apologized, his sanction was lovered to $1.00.)

A similar incident has also been reported from Florida.

There, a male lawyer said in court to a female prosecuter "I take
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my crders from the bench, not you, little lady," and was founa in
contenpt of court when he refused to apologize. *I meant svery
vord I said,* the attorney said, "for her to be insulted and for
us to be here in this position now is absclutely stupid.® The
judge placed the male attorney on probation for 6 months, ordered

hizm to do 50 hours of comrmunity service, and fined hinm.
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Paper Presented at
American Judicature Society Conference con
_Judicial Conduct and Ethics Curriculum
October 10, 1992

DISQUALIPICATION
Y. The general standard. 1In addition to enumerating specific
circunstances ©or relationships that require disqualizication,
canon 3C(1) of the American Bar association 1972 Model Code ot
Judicial Conduct creates 2 general reguirement for disqualifi-
cation whenever a judge's »impartialaty might reasonably be
questioned . . . ." ! ynder this "catch-all® provasion, the Jjudge
should make a two-part inguiry. The first test is a subjective,
.'internal test of freedon from disabling prejudice,® in which a
judge consults his or her emotions and conscience. Lena V. ‘
Commonwealth, 340 N.E.2¢ 884 (Mass. 1976). The second test is
objective: vhether an objective, disinterested person knowing
all the circumstances would reasonably guestion the judge's

ippartiality, even where there was no actual impropriety but enly

! pnless otherwise indicated, references to canons are to
the 1972 Anerican Bar Association Model Code of Judicial Conduct.
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an appearance ©f impropriety. gSee, g.9., Pepsico. Inc. v,
McMillen, 764 F.2d 458 (7th Car. 1585).

IX. Personal bias or knovwledge. Under Cancn 3D(1)(a), dis-
qualification is required if a judge "has a personal bias or
prejudice concerning a party, or personal knowledge of disputed
evidentiary facts concerning the proceeding; . . ."

A. Personal dias and prejudice. To be disgqualifying, bias
or prejudice must be concerning a partv; a judge's values,
philosophy, or "fixed beliefs about constitutional principles and
many other facets of the law" are not considered personal biases
or prejudices that reguire disgualification. E.W. Thode,

exr! s e , at 61 (1%73). In
addition, to be disgualifying, bias or prejudice must be
Rersonal, that is, arising from an extra-judicial source and
resulting in an opinion on the merits based on something other

than what the judge has learned from participating in the case.

United States v, Grinnell Corp., 384 U.S. 563, 583 (156§6).
Tnited States v, Barrv, 961 F.2d 260 (D.C. Cir. 1992)

Affirming the re-sentencing of the defendant and the denial
of his motion for disgualification, the United States Court
©f Appeals for the District of Columbia Circuit held that
the judge was not disgualified from re-sentencing the
defendant on the basis of the judge's discussicn of the
perits of the case while it wvas pending on appeal after the
Zirst sentencing. In & public speech at Harvard lLaw School
after sentencing the defendant the first time, the judge had
rexarked that he had never seen a stronger government case,
that scrpe jurors bad their own agendas and would not convict
under any circumstances, that some jurors vere determined to
acguit regardless ¢f the facts, and that some jurcrs did not
tell the truth during jury selection when questioned about
possible bias. The court held that remarks reflecting even
strong views about a defendant will not call for a judge's
recusal so long as thcese views are based on the judge's own
cbservations during the perforzance of judicial duties.

fage 2_
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1. Judge as “adversary’"” of a party. Generally,
disqualification is not required by a collateral rawsuit between
a judge and a party because permitting wholesale disgqualification
in that saituation would allow litigants to choose thelr judge by
2iling lawsuits against all judges not to their liking. gee,

£.9., Sommonwealth v, Leventhal, 307 N.E.2d B39, 841 (Mass.

1574). €f., People v, Lowenstein, 325 N.W.2d 462 (Mich. 1582)
(disqualification required where party filed suit against the
4udge before the suit in which the judge vas presiding was filed
and where the judge while a prosecuter had prosecuted the party.)
2. 8ccial relaticnship. Whether a judge is reguired
to disqualify when a friend appears as a party or attorney in a
suit depends on how close and how personal the relationship is;
.the two-part test is whether the judge feels capable of
disregarding the relationship and whether others can reascnably
be expected to believe that the judge will disregard the
relationship. United States v. Murphv, 768 F.2d 1518, 1537 (7th
Cir. 1985), gert. denied, 475 U.S. 1012 (1986). The Jjudge must
consider whether an astute cbserver in either the legal or lay
culture "would conclude that the relation between judge and
lawyer (a) is very much ocut of the ordinary course, and (b)
presents a potential for actual impropriety if the wvorst
implications are realized.™ JId. In Murphv, f£inding that the
trial judge should have disqualified himself, the Court of
Appeals for the 7th Circuit held that:
an objective observer reasonably would doubt the ability of
a2 judge to act with utter disinterest and aloofness when he
was such a close friend of the prosecutor that the families

of both were just about to take a joint vacation. A social
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relation of this sort implies extensive personal contacts
between judge and prosecutor, perhaps a specizl willingness
of the judge to accept and rely con the prosecutor's
representations.

3.  aAnimosity towarad a party's attorney. Under the
1572 ABA Model Code, prejudice against an attorney is not
sufficient to disqualify a judge unless the bias "is of such a
degree as to adversely affect the interest of the client . . . ."
Martinez v. Carmona, 624 P.2d S4, 59 (N.M. Ct. App. 1980). Canon
3E(1) (a) ©f the 1590 ABA Model Code added perscnal bias or
prejudice cencerning a party's lawyer to the list of
disqualifying circumstances after the drafting coemmittee became
*awvare of instances in which individual judges had demonstrated a
profound prejudice against certain lawyers, and found that
prejudice to be sufficiently detrimental to the judge's
appearance of impartiality as to be grounds for
disqualification.® Lisa L. Milord, The Develorment of the 2ABR2

Judicial Code at 27 (1592).
4. Participant in judge's election campaign. A judge

may sit on a2 case in which a campaign contributor is a party or
attorney or ctherwise involved. See, e.q., Nathansen v, Korviek,
£77 So. 2d 943, 944 (Fla. 1991). However, commentary to Canon
5C(2) of the 1950 Model Code states that ®canmpaign contributions
of wvhich a judge has knowledge, made by lavycés cr others wvhe
appear befor;.the judge, may be relevant to disgqualificatioen
under Section 3E.® Moreover, 2 judge is disgqualified from cases
in which a party or attorney was zore than simply a contributor,

for example, if a party or attorney was a member of the judge's
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axpaign committee. Jee, e.9,, MacKenzie v, Suyper Kids Bargain

Store, Inc., 565 So. 2d 1332, 1338 n.S (Fla. 19%0).

B. Perscnal knovledge. As with allegations of perscnal
bias and prejudice, the perscnal knowledge requiring recusal is
knovledge from extra-judicial sources as cpposed tc vhat a Judge
learns frox participating in a case. A judge does not have
®perscnal knowledge" about a case as a result cg 1) ruling on
issues earlier in the same case; 2) adjudicating the case of
related parties to the same underlying transaction as the pending
case; or 3) participating in an earlier trial of the same party
wvhether or not based on the same transaction as the pending
charge. See Jones v. State, 416 N.E.2Q 880 (Ind. Ct. App. 1981).
IIX. Relationships.

A. Professional relationships. Under Canon 3C(1) (b}, 2
judge is disgualified if the judge "served as lawyer in the
matter in controversy, or a lawyer with whom he [or she]
previcusly practiced law served during such asscciation as a
lawvyer concerning the matter, or the judge or such lawyer
has been 2 material witness concerning it ; . . ."

1. Pricr service as a lavyer in the matter. Active
participation in the same case as counsel of record or
representation at an earlier stage in the proceedings may reguire
dasqualification. Note that a chief prosecutor may be considered
®*of counsel™ in all cases or matters pending in his or her
Jurisdiction, from the investigatory stages of preparatory
satters to and including the pendency of the case. King v.
State, 271 S.E.24 630, €33-34 (Ga. 1580).

A judge should disqualify hinself or herself vhere a party

before the judge 1s a former client if the representation was
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within the past two Years and that, if the representation was )
more than two years ago, the judge should make full disclosure en
the record_gnd should disqualify himself or herself if any party

objects unless the judge believes the objection to be frivolous,

in bad faith, or wholly without merit. Advisorv Opinion No: 62—

21 (New York Advisory Committee on Judicial Pthics May 7, 1952).
Dipgualification may alsc be reguired if the judge's ;cpre-
sentation of a party was many years earlier but involved a
related or similar matter concerned the same subject or arcse

fron the sanme facts.

Sherp v. Howard Countv, €07 A.2d 545 (Md. 1952)

Ordering that the circuit court judgment be vacated, the
Court of Appeals of Maryland held that the circuit ecourt
Judge should have recused himself from a zoning case

: involving a private airstrip where, seventeen years sarlier,
the judge while an attorney had drafted the restrictive
covenants creating the airstrip. The court stated that,
when an attorney has given legal advice or performed legal
work in a non-adversarial setting, recusal is required ir
the underlying purpose of the prior representation was to
achieve the goal that is at issue in a later proceeding
before the same attorney as judge.

2. Prior associatiecn witd a lavyer serviag in the
matter. Under Cancen 3C(1)(b), when the judge's former law
firm or a lawyer with whom the judge had a professicnal
relationship appears before the judge, the judge is
disqualified if the lawyer represented the party on the sane
matter now befocre the judge while the judge was associated
vith that lawyer, even if the judge had not been involved.
Where 2 judge was previcusly employed by a government agency

and lawyers currently employed by that agency appear beforse the
judge, the judge is not automatically disgualified; a *lawyer in
a governmental agency does not necessarily have an associatien
with other lawyers employed by that agency,™ but "a judge former-
ly exployed by a governmental agency . . . should disqualify
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himself (or herself] in a preceeding if his [or her] izmpartiality
might reascnably be gquestioned because of such association.®
Commentary te-€Canon 3C(1) (k), 1572 ABA Model Code
Disqualification is not automatically required under Canon
3C(1) (k) when the nmatter before the judge in which a zember of
the judge's former firm appears was not handled by the firm while
the judge was associated with it. However, toc aveid the
appearance of partiality, some gtates regquire judges to routinely
disqualify themselves for a specified length of time trcn_hcaring
any matters invelving their former law office even if the
particular matter was not pending before the judge left the firm.
See, e.9., Illincis Suprexe Court Rule €3(C) (1) (¢} (requiri?g

recusal for three years).

B. Pamily relationskhips. Canon 3C(1)(d) suggests Jjudicial
disqualification wvhen the judge, the judge's spouse, or a
person "within the third degree of relationship to either of
them, or the spouse ©f such a person (i) is a party to the
proceeding, or an officer, director, or trustee of a party;
(1i) is acting as a lawyer in the proceeding; (iii) is known
by the judge to have an interest that coculd be substantially
affected by the ocutcome of the proceeding; or (iv) is to the
Judge's knowledge likely tc be a material witness in the
proceeding.”

Parents, grandparents, grandchildren, uncles, aunts, broth-
ers, sisters, nieces, nephews, scns, and daughters are within the

third degree of relationship. Commentary to Canocn 3C(3) (a), 1872
ABA Model Code.

IV. ?Pinancial, eccncmic, or cther interests. Cancn 3C(1)
requires disqualification 1) where a judge or relative within the
third degree has a financial interest a) in the subject matter in
controversy or b) in a party to the proceeding, regardlass
vhether the cutcome of the procesding would have any effect on
the interest (Cancn 3C(1)(c)) and 2) where the judge or relative
vithin the third degree has any other interest if that interest
could be substantially affected by the ocutcome of the proceeding.

Canon 3C(1) (¢).
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To be disqualifying, a judge's financial interest must be
direct, real, and certain, not conditional or remote. Nyeces
Sounty Drainice & Congservation District No. 2 v. Bevlv, 519
5.W.2d 938 (Tex. Ct. App. 1575). However, dis;ualiticatien may
be reguired for less dQirect, real, and certain interests under

H

the "any other interest" clause of Canon 3¢(1)(c).

2  Menorandum of Decision (Connecticut
Judicial Review Council April 17, 1951)

The Connecticut Judicial Review Council publicly censured a
superior court judge who had falled to disqualify himgel?f in
a case that inveolved a reguest to subdivide a residential
piece of property intec two lots where the town inveolved in
the case had an ®existing streets" regulation that was very
similar to the existing streets regulation that the judge
was challenging in another town in connection with a request
to subdivide a piece of property he and his wife owned.
The 1572 ABA Model Code defines "financial interest"™ as
"ownership of a legal or eguitable interest, however small
« o « " Canon 3C(3)(c) (emphasis added). However, the 1990 ABA
Model Code uses the term "economic interest,™ and the referance
to "any other interest"™ was deleted; economic interest was
considered "more inclusive" than "financial interest." Lisa L.
Milord, The Development of the ARA Judicial Code at 10 (1552).
Furthermore, under the 1590 ABA Model Code, not every economic
interest *howvever small™ is disqualifying, but only an econcmic
interest that is ®"more than de mininus;" the ABA believed that "a
Judge's merely having a de zinizus legal or eguitable interest in

a proceeding does not give rise to reasonable gquesticn as to the

Judge’'s impartiality."™ Id.
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A judge has 8 responsibilaty to inform himself or herseltf
about any perscnal and fiduciary financial interests, and make 2
reasonable effort to be informed about the personal financial
interests of the judge's spouse and minor children residing in
the judge's household. Canen 3C(2). A judge does not have the
same responsibility to inform himself or herself about any
interests of relatives other than his or her spouse and miner
children but is disqualified from hearing a case only if the
Judge knows that the relative has an interest that could be
substantially affected by the outcome of the case.

If an attorney in the case 1s affiliated with a law f£irm in
which the judge or the judge's spouse has a relative (within the
third degree of relationship) or such a relative's spouse who is
a partner, there is case law holding that the relative has aﬁ
interest that "could be substantially affected by the outcome of
the proceeding,™ and the judge is disgualified even if the
relative is not involved in the case Potashnick v. Port gitv
construction Co., 609 F.2d 1101, 1114 (Sth Cir. 1980); Regional
Sales Agency, Inc v. Reichert, 830 P.2d 252 (Utah 1552). Note,
however, that commentary in both the 1572 and the 1950 ABA model
codes states that a lawyer's affiliation with a law firm with
vhich a relative of the judge is alsc affiliated does not of
itself disgualify the judge.

V. TWaiver of Disgqualification: Canoz 3.

Under the 1572 Code, the parties gannot waive disqualifica-

tion arising because the judge has a personal bias concerning a

party or personal knowledge concerning the evidence (under Canon

gage 9
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3Cc(1) (a)) or because the judge served as a lawyer in the matter
or a lawyer with whom the judge previously practiced law served
as a lawyer in the matter during the association or because the
judge or former associate has been a material ?itness (under
canon 3C(1)(P)). Under the 1572 Code, the parties gan waive
disqualification arising because of a financial interest (under
Canen 3C(1)(e)) er because of family involvement in the
proceedings (under Canon 3C(1)(d)). Under the 19950 ABA Model
Code, the parties can waive disgqualificatiecn based on priecr
service as a lawyer, prior associatiocn with a lawyer appearing in
the matter, ©r an economic interest; the only grounds that cannct
be waived under the 1550 ABA Model Code are personal bias or
prejudice. Canon 3F, 1550 ABA Model Code.
' In circumstances where disgqualification can be waived,. under
the 1572 Model Code, the judge can preside only if he or she
Zirst Qdiscloses the basis for the disqualification en the reccrd
to the attorneys and parties, and Canon 3D reguires all parties
and attorneys agree in writing that the financial interest or
fanily involvement is immaterial -- and the judge cannot ask for
2 waiver or in any other way particapate in the waiver after
disclosure. However, scme cases have held that disgqualification
can be waived by implication without a written agreement if,
after disclosure by the judge, none of the parties object to the
judge presiding. See, e£.9., Sitizens First National Bank v.
Hevt, 297 N.W.2d 329 (lowa 1580).

The 1950 ABA Model Code eases the regquirements for waiver.

Under the 1990 Model Code, a judge may ask the parties to con-
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sider waiving disqualification, although their consideration of
that request must be “out of the presence of the judge” and a
judge "must. not solicit, seek or hear comment en possible renite~
tal or waiver of the disgualification unless the lawyers Jointly
propose rexittal after consultation . . . ." Canon 3F and
Cozmentary to Cancon 3F, 1850 ABA Model Code. In addition, under
the 1950 ABA Model Code, the waiver of disqualiticati;n need not
be in writing, although it must be on the record and the Comzen-
tary states that "[als a practical matter, a judge may wish to
have all parties and thelr lawyers sign the remittal agreezent.
Commentary to Caneon 3F, 1950 ABA ¥Model Code.

VvI. The Rule of Necessity.

Where there is no other court tc hear a case, the rule of
necessity provides that a court may preside even if the mexbers
©f the court have a disgqualifying financial interest. Por
exanple, because it was the only court authorized to hear the
case, the Supreme Court of Oregon recently heard challenges to
the state Public Employees' Retirement Systez, even though as
mexbers cf the systenr, sach justice had a financial interest in
the cutcome. Hughes v, Oregon, Nos. SC S§38544, SC S$38%49, SC
§38701, and SC S$38700, Opinien (Oregon Supreme Court August 6,

1552). See alsc DUnited States v. Will, 445 U.S. 200 (1980).
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Committee on Judicial Ethics
of the
California Judges Association

RULES AND PROCEDURES
(Adopted June 30, 1984)
(Amended 9/14/86, 11/15/86, 9/25/88, 4/3/90, 8/25/90)

L INTRODUCTION

A Standing Committee of the CJA
The Commuttee on Judiaal Ethics exusts pursuant to the authonty of CJA By-Laws,
Arucle VII, Secuon 4 The President of the Assocanon s directed 1o appomnt a
commutee of fifteen members, at least ten members must concur 1n rendenng any
opnon, report or recommendaton

These Rules and Procedures are adopted pursuant to By-Law, Arucle VII, Secton
11 for governance of the Committee

B Committee

The Commuttee 1s charged with construcuon of the Code of Judiaal Conduct on the
request of any judge, ustce, comrmuss dner, referee, or aspirant to judical office,
the interpretation of, and proposed amendments to that Code Further, the Com-
muttee may be directed by the CJA Executive Board to study and report on any
concern relating to judiaal ethics

. COMMITTEE PROCEDURES

A Informal Responses
An inquury which appears to be resolved by an exisung opinuon or Canon may be
handled (1) by the wice-chairperson of the commutiee or (2) any member 1n
consultaton wath the vice-chairperson, by telephone or letter of response, with a
copy of an ex:sung optuon when appropnate Upon consultaton with the vice-
chairperso

n, members shouid ate the suggested canon(s) relayed to the caller
Thus shall be deemed an “informal response *

The vice-chairperson shall thereafter report, at the next meeung of the Commuttee,
on the subject of all inquines and responses Three members of the Commuttee
may cause an inquury to be resubmutted for further study and response

The inquuinng judge should be advised that if the resolution 1s not readily apparent,
the Commuttee invites 2 wniten inquury for further study  Such 2 request should set
forth all relevant facts of the ethical concemn, together with the research already
undertaken. In case of an urgent request, the chairperson may conduct a tele-
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phone poll of members to obtain a tentauve response prior (o wntten wnquury, and
pnor to further study  Upon recerpt of such 2 wnen mquury, or on the imuzuve
of the chairperson of the Comrmuntee, the chawrperson shall 2ssign 2 communtee
member or members to complete further research and to formulate 2 proposed re-
sponse

The proposed response shzll be discussed at the next meetuing of the Commuttee
Upon approval, the chairperson or 2 designated member will convey the
“Informal Response” to the inquunng judge (See Atachment A.)

The Commuittee shall deade f an “Informal Response” 1s sufficent, or if the
quesuon has sigmificance as to require 2 “Formal Opiuon™ of the Communee

Formal Opinions

If 1t 15 decaded that there 1s need for 2 Formal Opiruon of the Communee, an -
quury shall be zssigned by the chairperson for study and formulauon of 2 propased
response The assigned member shall then prepare 2 draft response for consider-
auon of the Commutee at the next meeung giving due regard to brevity and econo-
my of thought, and following the format of Atachment B

After dehberation, at least ten members of the Commuttee may adopt an opruon
The opuruon shall be hrmited to the facts presented by the inquiry Further, the
opuruon shall state that 1t 1s so bimuted, and 1s advisory only Any member of the
Cornmuttee may submut a munonty opuruon to be arculated and published i1n the
same manner as the majonty opuuon of the Commuiee The names and signatures
of each Commuttee member subscnbing to any opruon shall be set forth at the
conclusion of the opuuon.

Reports
The chairperson of the Comrruttee shall designate the procedure and format for a
response on any matter referred from the Executive Board.

1. RULES AND COMMITIEE POLICY

A. Confidentiality

No opinuon, report of recomrnendation, nor the munutes of the Comruttee shall
name any pudge whose conduct has been the subject of an inquiry  Neither shall
any member reveal the identfy of such a judge, nor inquinng judge, except under

oompulsxon of law

Nogn-involvement in Disciplinary Proceedings or Litigation

The Commuttee will not render an opiruon or informal response when 2 mauer of
inquury 1s the subject of invesugauon with the Commussion on Judiaal Performance,
or 15 the subject of pending bugauon. It will be the respons:bility of the member of
the commuttee prepanng a tenrauve or informal response to attempt to deterrune
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that the inquury 1s not the subject of such invesugation or htigaton. The Commutee
may depan from this policy at the request of the Executive Board. The Commutiee

may wn its discretion decline to respond to any inquury where the Commutee deter-

munes that 2 response would be inappropnate

Solicitation of Information

In order that the responses, opiuuons and reports of the Commuttee may be well-
informed, the Commuttee or any member may seek informauon or adwice from the
inquinng udge or any other source that rught contribute ¢ the deliberations of the
Commuttee The Commuttee and each member shall use discretion 1n such consul-
taton, however, so as not to violate the integnty of Commutiee deliberatons, and
maintain anonyrmuty of the inquinng judge

Mectings of the Comumittee
So long as inquines or other business of the Commuttee remain unresoived, the
Commuttee shail meet at the call of the chairperson. The Commutiee year coinades

with the Annual Meeungs of CJA, and every effort shall be made to conclude the
business of the Comruttee on an annual basis

E Publication of Opinions

All exisung opruons of the Commuttee shall be distnbuted by CJA to new members
of the Assocauon All new formal opiuons shall be distnbuted by CJA to all mem
bers annually

The Commuttee shall file each new opinion with the Executive Director of the
Assoaztion and send its opruon to the inquinng judge Further, the Commutiee
shall publish an annual report enutled “Ethucs Update” 1o summanze the formal
opuruons and informal responses of the Commuttee The Ethucs Update shall be dss-
tnbuted by CJA 1o all members of the Assoczuon

A copy of any formal opiion shall be sent t0 2 member of the Assoaation on re-
quest An opiion, response or Ethics Update may be sent to 2 non-member at the
request of the President of the Assocation, or the Executive Director, afier consul-
tauon with the chairperson of the Commuttee

The Commuttee shall penodically review opiuons to deterruine sf any are obsolete

IV These rules and procedures may be amended by 2 mzjonity vote of those present at

any Ethics Committee meeting.
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Formal Proceedings
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ADOPTED

by the Decision

of the Council of Judges
of the Russian Federanon
on October 21, 1993

JUDGE’S CODE OF HONOR

OF THE RUSSIAN FEDERATION

Thus Code shall establish the rules of a judge’s conduct 1n s professional
and extra-office activities, binding every judge in the Russian Federation,
unrelated to his position, as well as retired judges who retain the title of judge
and membership in the judicial community

Article 1. General requirements established for judges

1 In ms activity, a judge shall be obliged to be guided by the Constitution
as well as other legislative acts which are 1n force 1n the Russian Federation, by
generally accepted ethical standards and rules of conduct, to support the assertion
of public confidence 1n faimess, impartiality, and independence of the judiciary

2 For a judge, performance of duties related to admuirustration of justice
should take precedence over any other occupations

3 Ajudge should avoid anything that could dimirush the authonty of the
judicial power A judge has no night to cause damage to the prestige of his
profession 1n favor of hus personal 1nterests or interests of other persons

4 In any situation, a judge should maintain personal digruty, care about
his honor, avoid anything that could harm his reputation or cast a doubt on his
impartiality and independence in admunistration of justice

Article 2. Rules of judge’s carrying out professional activities
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1 A judge 1s obliged to be impartial, not allowing for influencing hus
professional activities by anyone, including his relatives, friends, or
acquaintances

2 When deciding on a case, a judge should be free of adherence to any of
the parties, of influence exerted by public opimion, of any fears of being criticized
for his performance

3 A judge 1s obliged to mamntain his qualification on a high level necessary
for proper execution of his duties in adrmirustration of justice

4 A judge should be patient, polite, tactful, and respectful to partiesin a
tnial and other persons he commuricates with in the course of execution of his
professional duties A judge should require the same from court staff members

5 A judge 1s obliged to observe professional secrecy as to information
obtained 1n the course of execution of his duties

A judge has no nght to speak or comment in public or appear 1n the media
1n relation to cases being handled by the court until rulings on such cases have
come 1nto legal force A judge has no nght to question .1 public and beyond the
lirmuts of his professional duties court rulings which have come 1nto legal force or
any actions taken by his colleagues

6 A judge should respect and understand the media s desire to cover court
activities, and provide them with necessary assistance 1f this does not interfere

with conducting a tnial or may be used for exerting 1nfluence on court

7 A judge should faithfully perform his professional duties and take all
necessary measures for consideration of cases and matenals on time

Article 3. Judge’s extra-office activities

1 No extra-office judge’s activities should cause any doubts as to his
impartiahity, fairness, or integnty
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2. A judge has the night to be engaged 1n any activities as long as this does
not contradict the requirements of the RF Law On the Status of Judges m the RF
and of this Code

3 A judge may be engaged in any social activities as long as they do not
cause harm to the authornty of the judiciary or a judge’s proper execution of his
professional dutes.

4 A judge may participate in public meetings or otherwise contact
legislative or executive bodies or their officials in connection with matters related
to the law, legal system, or admurustration of justice, unless such contacts are
conducive to exertion of influence upon a judge concerming execution of his
professional duties or cause doubts 1n his impart.ality

5 No judge can belong to political parties or movements, support them
financially or in any other way, or express in public hus political views, participate
In any processions or demonstrations of political nature, or in any other political
actions

6 A judge should avoid any personal contacts which can harm his
reputation or affect his honor and dignity

7 A judge should refrain from any financial or business connections which
can infringe upon his imparuality or hinder hus proper execution of professional
duties

Article 4. Judge's responsibility for non-observance of this Code

1 A judge shall be responsible for commutting a malfeasance or other
wrong 1 accordance with current legislation provided the established guarantees
of his immumity are observed

2 Violations of the requirements established by thus Code shall be
considered by qualification collegia of judges, which shall take into account all
the circumstances of a wrong committed, 1ts gravity, and harm inflicted to the
authonty of the judicial power
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3. A judge’s powers may be termunated by a qualification collegium for
commutting a wrong which disgraces his honor and dignity or dimimshes the
authonty of the judicial power following the procedure established by the RF
Law On the Status of Judges in the Russian Federation

Note. A wrong which disgraces honor and dignity of a judge means
an act or ommussion to act which, while not being crimunal, is
not compatible by 1ts nature with the high title of judge

f\office\viasihin\honcode wpd
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Draft of the Federal Law
“QOn the Judiciary Bodies of the Russian Federation”

Section 1
Chapter 1 Judiciary and the judiciary bodies
Chapter 2 The All Russia Congress of the Judges
Chapter 3 The Council of the Judges

Chapter 4 Congresses conferences. meetings of the judges and the councils of
the judges

Section 2
Chapter 5 Authority of the Collegia on judicial gualifications
Chapter 6 Qualification chapter reference of the judges

Chapter 7 Promotion 1n the Collegia on judicial qualifications

Section 3

Chapter 8 Functioning support of the judiciary bodies
Chapter 9 Final provisions

Section 1
Chapter 1 Judiciary and the Judiciary Bodies

Article 1 Judiciary

Judiciary 1n the Russian Federation shall be composed of the judges of the
federal and other courts of the Russian Federation, having the authority to deliver
justice and to carry out their responsibilities on the professional basis in compliance
with the Constitution of the Russian Federation, the laws of the RF, and in cases,
stipulated by them, the laws of the constituent parts of the Russian Federation

Article 2 Judge as a member of the judiciary

1 Belongmng of the judge to the judiciary shall arise from providing a judge
with the judiciary authority and 1t shall not require any additional
confirmation

2 The judges shall act as a member of the judiciary and mamtain this
position until the suspension of his authority on the basis stipulated 1n the
sub-paragraphs 3,6,7,8,9 and 11 of the paragraph 1 of the Article 14 of the
Law of the RF “On the Status of the Judges 1n the Russian Federation”

3 3 The resigned judges shall mamtain his belonging to the judiciary and
shall have the right with his own consent to participate in the work of the
judiciary bodies

Arficle 3 The Judiciary Bodies
1 The judiciary bodies shall be established according with the present
federal law to reflect the judges’ mterest as the agents of the judicial
power
2 The judiciary bodies shall be
1)the All-Russia Congress of the Judges,
2) other congresses, conferences and meetings of the judges,
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3) the Council of the Judges of the Russian Federation and other councils
of the judges, -

4) Supreme Collegia on Judicial Qualifications and other Collegia on
judicial qualifications

Article 4 The main tasks of the judiciary bodies
The main tasks of the judiciary bodies shall be

1) protection of the rights and legitimate interests of the judges,

2) consolidation of the legitimacy in the work of the courts and judges
and confirmation of the authority of the judiciary,

3) providing with the observance by the judges in their professional
activities and personal behavior of the requirements asserted to the
judges by the law of the Russian Federation and by the Code of the
Judge’s Honor of the Russian Federation

4) Participation 1n the orgamzational, personnel and resources provision
of the judicial activities,

5) Assistance m improvement of the judicial system and legal
proceedings

Article 5 The principles of the orgamization and functioning of the
judiciary bodies

1 The judiciary bodies shall perform their work jointly, openly, while
mvariably abiding by the principle of the judges’ independence and the
non-interference with the judicial activity

2 The councils of the judges and the Collegia on judicial qualifications shall
be established on the principles of election, replaceability and
accountability before the bodies which elected them The accountability of
the Collegia on judicial qualifications shall not disseminate on the making
decisions and conclusions on the specific materials

Article 6 The establishment of the elective bodies of the judiciary

1 The Council of the Judges of the Russian Federation shall be elected by the
All-Russia Congress of the Judges from the candidates promoted by the
congresses (conferences) and meetings of the judges
The number of the staff-members of the Council of the Judges of the
Russian Federation shall be established by the All-Russia Congress of the
Judges taking mto account the necessity of representation there the judges
of general jurisdiction, arbitration and mulitary courts

2 The Supreme Collegia on Judicial Qualifications of the Russian Federation
shall be elected by the secret voting of the All-Russia Congress of the
Judges from the number of candidates presented by the Council of the

Judges of the Russian Federation taking into account the opmion of other
councils of judges

The Supreme Collegia on Judicial Qualifications of the Russian Federation
shall consist of 23 judges (11 judges from the general jurisdiction courts, 7 judges
from the arbitration courts and 5 judges from the military courts) taking into account
the necessity of representation there the judges of the courts of all levels

3 The presidium of the Council of the Judges of the Russian Federation shall

be elected by the Council of Judges from 1ts members so that there shall be
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represented the judges of the general jurisdiction, arbitration and malitary
courts The chairman of the Council of the Judges and his assistant
chairmen shall be a part of the presidium according to their positions

The presidium of the Supreme Collegia on Judicial Qualifications of the
Russian Federation shall be elected by the Supreme Collegia from its
members The chairman and the assistant chairmen of the Supreme
Collegia shall be a part of the presidium according to their positions

Other councils of the judges shall be elected by the congresses and
meetings of the judges, and their number and the order of election shall be
determined by the congresses and meetings of the judges mn compliance
with their regulations

Other Collegia on judicial qualifications shall be elected by the secret
voting of the congress of the judges, the All-Russia Congress of the Judges
of the RF and the Supreme Commercial Court of the Russian Federation
The All-Russia Congress of the Judges, congresses, meetings of the judges
shall have the nght to elect corresponding Collegia on judicial
qualifications, 1f not less than 2/3 of the total number of the delegates of
the All-Russia Congress of the Judges or the judges composing those
congresses and meetings are present

The number of the judges of the higher courts 1n the Collegia on judicial
qualifications (except for the Supreme Collegia on Judicial Qualifications
and the Collegia on judicial qualifications of the Supreme Court of the
Russian Federation and the Supreme Commercial Court of the Russian
Federation) consisting of the judges from the courts of different levels of
the total number of the members of these Collegia

Persons, not bemng the judges, and also the chairmen and the assistant
chairmen of the courts, expect for the chairmen and the assistant chairmen of
the district courts and the courts of the military garnsons and formations shall
not be elected to be the members of the Collegia on judicial qualifications

The Chairman of the Supreme Court of the Russian Federation, the Chairman
of the Supreme Commercial Court of the Russian Federation and their
assistant chairmen shall not be elected to be the members of the Supreme
Collegia on Judicial Qualifications of the Russian Federation

9

10

11

The judges shall not be elected to the council of the judges and to the
collegia on judicial qualifications of the same level simultaneously, and
also be a member of the Collegia on judicial qualifications of the different
levels

The judges shall be considered to be elected to the Collegia on judicial
qualifications 1if he received more than a half of the votes of the judges (the
delegates of the All-Russia Congress of the Judges), participated 1n the
voting process, according to the results of the secret voting

When the number of the candidates having recerved more than a half of the
votes exceed the set number of staff-members of the Collegia on judicial
qualifications and there 1s no decision about mcreasing the number of
staff-members of this Collegia, the persons having received Collegia, the
persons having receirved relatively large number of the votes shall be
considered to be elected

When a member leaves the Council of the Judges of the Russian
Federation, the congress (conference) or meeting of the judges of the
Supreme Court of the Russian Federation or the Supreme Commercial
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Court of the Russian Federation shall have the right to delegate another
representative to the Council with the further approval of this candidacy
by the Council
Election of the members of the Supreme Collegia on Judicial Qualifications of
the Russian Federation 1 place of those who have left shall be conducted by the All-
Russia Congress of the Judges, and in the interim between the congresses — by the
Council of the Judges of the Russian Federation
Election of the members of other Collegia on judicial qualifications 1 place of
those who have left shall be conducted by the corresponding congresses, conferences
and meetings of the judges of the Supreme Court of the Russian Federation and of the
Supreme Commercial Court of the Russian Federation, and in the interim between the
congresses and conferences — by the councils of the judges

Article 7 General authonty of the judiciary bodies

1 The judiciary bodies shall

1)discuss the issues mnvolved in the judicial practice and i improving
legislation,

2)carry out a public expert examination of the draft laws and of the other
normative acts concerned with the arrangement of the judicial system, legal
proceedings, the activity of the courts and with the judges’ status,

3)examine the vital problems mvolved in the work of the courts, in their
orgamzational, personnel and resources provision and social status within the
framework of their authority,

4)address to the Supreme Court of the Russian Federation and to the Supreme
Commercial Court of the Russian Federation as to the subjects of legislative mitiative
with the matters of their jurisdiction and with the suggestions about submission of the
draft laws to the State Duma of the Federal Assembly of the Russian Federation,

5)represent the judges’ mnterests 1n the state bodies and m public associations,

6)decide the matters about the raise of judicial qualifications and about the
exchange of the positive work experience,

T)discuss other matters about the functioning of the judicial system

2 The present Federal Law shall define the authority of the different judiciary

bodies apart from the general authority stipulated 1n the first paragraph of the
present article

Article 8 The term of authority of the elective bodies of the yudiciary
1 The Council of the Judges of the Russian Federation and the Supreme
Collegia on Judicial Qualifications of the Russian Federation, other
councils of the judges and the collegia on judicial qualifications shall be
elected the 4 year term
After the expiration of this term the authority of the elective bodies of the
judiciary shall be maintammed until the regularly scheduled All-Russia
Congress of the Judges, other congresses and meetings, having the authorty to
elect those bodies, will be carried out
2 The cessation of the authority of the elective bodies before the term shall
not be allowed, except for the cases when such decision 1s made by the Judges

or by not less than 2/3 of the judges, composing the congress and the meeting
of the judges having elected those bodies
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Article 9 The Regulations of the judiciary body
The Regulations of the judiciary body, establishing the order of work,

reahization of 1ts authority and control over the performance of 1ts decisions,
shall be adopted by the judiciary body itself taking mto account the
recommendations of the Council of the Judges of the Russian Federation and
of the Supreme Collegia on Judicial Qualifications of the Russian Federation

Article 10 Inquiries of the judiciary bodies and the terms of themr

consideration

1 The councils of the judges and the Collegia on judicial qualifications
shall have the right to mnquire and recerve corresponding imnformation
and documents which are necessary for their work

2 The inquiries of the judiciary bodies, their decisions and also their
addresses to the state bodies, to the public associations and to the
officials shall be considered within a month

Article 11 Mutual mmformation m the yudiciary bodies

1

2

The councils of the judges and the Collegia on judicial qualifications shall
periodically exchange the mutual information about their work

2 The Council of the Judges of the Russian Federation and the Supreme
Collegia on Judicial Qualifications of the Russian Federation and their
presidiums shall send the necessary imformation about therr work
correspondingly to the councils of the judges and to the Collegia on
Judicial qualifications

The councils of the judges and the Collegia on judicial qualifications shall
inform about their work the Council of the Judges of the Russia Federation
and the Supreme Collegia on judicial Qualifications of the Russian
Federation correspondingly

Article 12 The press of the yjudiciary bodies
The judiciary bodies shall have the right to be the founders of the periodicals
and shall have the right to go in for editorial business

Chapter 2
The All-Russia Congress of the Judges

Article 13 The All-Russia Congress of the Judges as the highest body of
the judiciary

1

2

The All-Russia Congress of the Judges shall be the highest body of the
judiciary representing the interests of all the judiciary
The All-Russia Congress of the Judges shall be called once 1n 4 years

Article 14 The order of convening of the All-Russia Congress of the

Judges
1

The All-Russian Congress of the Judges shall be called upon the decision
of the Council of the Judges of the Russian Federation, which shall be
made not later than four months before the holding of the congress

By the decision of the Council of the Judges of the Russian Federation or
by the requirement of not less than 1/5 of the general number of the
judges, composing the judiciary, the special All-Russian Congress of the
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Judges shall be called and conducted within three months after the Council
of the Judges has made a decision or the requiremepnt went into its
Presidium

3 The of representation on the All-Russian Congress of the Judges and the
order of election of its delegates shall be set by the Council of the Judges
of the Russian Federation

Article 15 The authority of the All-Russia Congress of the Judges
1 The All-Russia Congress of the Judges shall

1) elect the Council of the Judges of the Russian Federation, the Supreme
Collegia on Judicial Qualifications of the Russian Federation and listen
to their reports,

2) give consent or refuse to reduce the budget allocated for the financing
of the courts during the current financial year or bemg a subject to
allocation for the next financial year,

3) listen to the report of the General Director of the Judicial Department
of the Supreme Court of the Russian Federation about the

organizational, personnel and resources provision of the judicial
activities

2 The All-Russia Congress of the Judges shall have the rights to consider
matters bemg under the jurisdiction of other judiciary bodies, except for
the taking the oath of the judges and matters being under the jurisdiction of
the Collegia on judicial qualifications

Chapter 3
The Council of the Judges of the Russian Federation

Article1l6 The Council of the Judges of the Russian Federation as the
body of the judiciary

The Council of the Judges of the Russian Federation shall be the highest
elective body of the judiciary, being accountable only to the All-Russian Congress of

Article 17 The authority of the Council of the Judges of the Russian

1 The Council of the Judges of the Russian Federation shall

the Judges
Federation
1)
2)
3)
4)

call upon the All-Russia Congress of the Judges, approve the
standard of representation on the Congress and the order of election
of the delegates,

give consent for the appomntment or exemption of the General
Drirector of the Judicial Department of the Supreme Court of the
Russian Federation and listen to his reports on orgamzational,
personnel and resources provision of the judicial activities,
elect the new members to the Supreme Collegia on Judicial
Qualifications of the Russian Federation 1n place of those who has
left, but not more than 1/3 of 1ts members,
study, summanize and disseminate the experience of work of the

judiciary bodies, develop recommendations on improvement of
their activity
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2 The Council of the Judges of the Russian Federation together with the
Supreme Court of the Russian Federation, with the Supreme Commercial
Court of the Russian Federation and with the Judicial Department of the

Supreme Court of the Russian Federation shall develop and put forward to the

government of the Russian Federation the suggestions about the draft of the

federal budget in the part touching upon the financing of the general
junisdiction and arbifration courts If there are any disagreement, the
government of the Russian Federation shall attach the suggestions of the

Council of the Judges of the Russian Federation together with its conclusion to

the draft of the federal budget

The representatives of the Council of the Judges of the Russia Federation shall

have the right to participate m the discussion of the draft of the federal budget

m the Federal Assembly of the Russia Federal

The Council of the Judges of the Russia Federal shall give its consent or refuse

to reduce the budget allocated for the financing of the courts during the current

financial year or being a subject to allocation for the next financial year

3 The Council of the Judges of the Russian Federation and other judiciary
bodies shall realize the direct connections with the judiciary bodies, with
the professional associations of the judges of other countries, with the
mternational law organizations and with the mass media within their
Jjurisdiction

Article 18 The organization of the work of the Council of the Judges
of the Russia Federation

1 The Council of the Judges of the Russia Federation shall be called
upon out of necessity, but not less than twice a year

2 The section of the general jurisdiction, arbitration and mulitary courts
shall be orgamized in the Council of the Judges of the Russian
Federation The work of the Council of the Judges shall be carried out
in these sections and on the plenary session of the all members of the
Council

3 For the purposes of realization of its authorty the Council of the
Judges of the Russian Federation shall orgamze permanent and
temporary commussions, in which the non-member of the Council
Judges and other persons may participate

Article 19 The presidium of the Council of the Judges of the Russian
Federation

1 The presidium of the Council of the Judges of the Russian Federation shall
be the working body of the Council of the Judges, accountable to 1t, and
shall be established for the purposes of the efficient collective decision of
the questions determined by the Regulations of the Council of the Judges

2 The sessions of the presidium of the Council of the Judges of the Russian
Federation shall be held out of necessity, but not less than four times a
year

Article 20 The Chairman of the Council of the Judges of the Russian
Federation and his assistant chairmen
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1 The Chairman of the Council of the Judges of the Russian Federation and
his assistant chairmen (one judge at a time from the general jurisdiction,
arbitration and military courts) shall be elected by the Council of the
Judges and shall be accountable to 1t The assistant chairmen at the same
time shall be the chairmen of the corresponding sections of the Council of
the Judges

2 The Chairman of the Council of the Judges shall call upon the Council of
the Judges and 1ts presidium and shall supervise their work according to
the Regulations of the Council of the Judges

3 The Chairman of the Council of the Judges of the Russian Federation shall
represent the Council of the Judges 1n all the state power bodies and n the
bodies of local self-government, in the public associations, in the external
relations and in the mass media

4 At the assignment of the Chairman of the Council of the Judges his
authority shall be fulfilled by one of his assistant chairmen

Chapter 4
Congresses, conferences, meetings and councils of the judges

Article 21 Congresses of the judges
1 The congresses of the judges shall be

1) for the judges of the general jurisdiction courts— the general meting of
the judges of such courts, jurnisdiction of which lies within the territory
of the corresponding constituent part of the Russian Federation,
including the district court judges and the magistrates as well as the
judges and the magistrates as well as the judges of the higher courts,
except for the Supreme Court of the Russian Federation The district
court judges and the magistrates 1n the autonomous circuit, which lack
the courts of these autonomous circuits being established there, shall
participate in the congress of the judges of the large admimstrative
division of the Russian Federation or region, where this autonomous
circuit belongs to,

2) for the judges of the arbitration courts — the general meeting of the
judges of the federal arbitration courts of the circuits and the arbitration
courts of the constituent parts of the Russian Federation The judges of
two or more arbitration courts shall have the right to conduct the general
meeting of these arbitration courts,

3) for the judges of the military courts the general of the judges of the
military court of the circuit, navy, group of troops and military courts of
the garrisons and formations, functioning 1n the military circuit, navy
and group of troops

3 The congresses of the judges shall be held once 1n two years

Article 22 Conferences of the judges

The conferences of the judges shall be the meetings of the judges, representing
the corresponding courts, which shall be called 1n the interim between the congresses
of the judges according to the standards, established by the councils of the judges

Article 23 Meetings of the judges
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The meetngs of the judges, having authonty to elect the councils of the judges
and the Collegia on judicial qualifications, shall be called i the Supreme Court of the
Russian Federation and 1n the Supreme Commercial Court of the Russian Federation
out of necessity, but not less than twice a year

Article 24 The authority of the congresses, conferences and meetings of
the yjudges
1 The congresses and meetings of the judges along with the common
authority of the judiciary bodies shall

1) elect the councils of the judges and the Collegia on judicial
qualifications accountable to them,

2) make suggestions about suspension or cessation of the authority and
about the resignation of the judges to the Collegia on judicial
qualifications,

3) address to the corresponding bodies and to the officials with the
suggestions about the appointment, of the yudges for the position of the
Chairmen or the assistant chairmen of the courts,

4) examne other matters concerned with the functioning of the courts and
mternal relations n the judiciary

2 The meetings of the judges of the Supreme Court of the Russian
Federation and of the Supreme Commercial Court of the Russian
Federation shall also take the oath of the judges appomnted for the first
time

3 The conferences of the judges shall have the same authority as the
congresses of the judges, except for the election of the new personnel of
the councils of the judges and of the Collegia on judicial qualifications and
listening to their reports
The conference of the judges shall have the right to elect individual

members of the council of the judges and of the Collegia on judicial

qualifications 1nstead of those who has left

4 The congresses and conferences of the judges of the general junisdiction
courts (except for the mulitary courts) shall histen to the reports of the
chiefs of the sections of the Judicial Department of the Supreme Court of
the Russian Federation 1n the constituent parts of the Russian Federation

Article 25 Councils of the judges

1 The councils of the judges shall be the elective bodies of the judiciary,
elected by the congresses and meetings of the judges 1in the number and the
order established by the congress, meeting of the judges

2 The members of the council of the judges shall elect the chairman and the
assistant chairmen from 1ts members and set the range of their authority

Article 26 The authonty of the councils of the judges
1 The councils of the judges shall

1) i the mterim between the congresses and meetings of the judges
consider all the matters bemng under the jurisdiction of the congresses
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and meetings of the judges, except for the election of the Collegia on
judicial qualifications and listening to their reports,

2) call upon the congresses, conferences and meetings of the judges,
establish the standards of representation on the conference of the
udges,

3) Jelec’c the members of the Collegia on judicial quahifications instead of
those who has left, but not more than 1/3 of the personnel,

4) make suggestions to the corresponding state bodies about the
organmizational, personnel and resources provision of the judicial
activity, including the suggestions about the size of the courts’
personnel,

5) make suggestions within their authority about improving of the legal,
financial and social provision of the judges and the courts’ personnel,
about protection for the judges and for their families, protection of
their property and about other matters or realization of the rights of the
judges guaranteed by the Constitution of the Russian Federation, the
Federal Constitutional Law “On Judicial System of the Russian
Federation” and the Law of the Russian Federation “On the Status of
the Judges n the Russian Federation”,

6) work with the veterans of the judicial system

2 The councils of the judges (except for the council of the judges of the
Supreme Court of the Russian Federation and the councils of the judges of
the arbitration and mubtary courts) shall give theirr consent for the
appomtment or exemption of the chief of the section of the Judicial
Department of the Supreme Court of the Russian Federation mn the
constituent part of the Russian Federation and listen to his reports on the
work of the section

3 The councils of the judges (except for the councils of the judges of the
Supreme Court of the Russian Federation and of the Supreme Commercial

Court of the Russian Federation) shall also take the oath of the judges
appointed for the first ime

Section 2
Chapter 5 The authority of the Collegia on judicial quahfications

Article 27 The authonty of the Supreme Collegia on Judicial
Qualifications of the Russian Federation

1 The Supreme Collegia on Judicial Qualifications of the Russian Federation
shall examine all the matters being under its jurisdiction according to the Law of the
Russian Federation “On the States of the Judges 1n the Russian Federation” and to the
present Law

2 The Supreme Collegia on Judicial Qualifications shall

1) examine presentations about the appomntment of the chairmen, the
assistant chairmen, the chairmen of the judicial collegia of the federal
courts (except for the Supreme Court of the Russian Federation, the
Supreme Commercial Court of the Russian Federation and the district
courts) and give to the Chairman of the Supreme Court of the Russian
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2)

3)

4)

3)

Federation and to the Chairman of the Supreme Commercial Court of
the Russian Federation correspondingly 1ts conclusions,

suspend or cease the authority or the resignation of the chairmen, the
assistant chairmen and the chawrmen of the judicial collegia of the
federal courts (except for the courts indicated in the sub-paragraph 1 of
the paragraph 2 of the present article), and also the members of the
Council of the Judges of the Russian Federation and the Supreme
Collegia on Judicial Qualifications of the Russian Federation, the
chairmen of other councils of the judges and the members of the
Collegia on judicial qualifications on the basis stipulated in the sub-
paragraph 2 of the paragraph 1 of the article 13 and mn the sub-
paragraph 9 of the paragraph 1 of the article 14 of the Law of the
Russian Federation “On the Status of the Judges in the Russian
Federation” Suspension or cessation of the authority or resignation of
4 these persons on other basis stipulated in the law shall be carried out
by the corresponding Collegia on judicial qualifications,

conduct the qualhification chapter reference of the judges mmdicated 1n
the sub-paragraph 2 of the paragraph 2 of the present article according
to the presentations of the Chamrman of the Supreme Court of the
Russian Federation and of the Chairman of the Supreme Commercial
Court of the Russian Federation correspondingly,

examune 1n the order, set by the present Federal Law, the presentations
of the Attorney General of the Russian Federation or of the person,
performing his duties, about the consent for bringing a law suit on the
Judges, indicated m the sub-paragraph 2 of the paragraph 2 of the
present article, for bringing them to the criminal responsibility, for
sentencing or arrest, about the revision of the decisions of other
Collegia on judicial qualifications, which were made on the basis of
the presentations of other judges, exammne the presentations of the
Chairman of the Supreme Court of the Russian Federation and of the
Chairman of the Supreme Commercial Court of the Russian Federation
about the revision of the decisions made by other Collegia on Judicial
qualifications, which have refused to suspend or cease or resign the
judges, and as a result of this revision the Supreme Collegia on Judicial
Qualifications shall

* leave the decision of the Collegia on judicial qualifications
unchanged,

» abolish the decision and return the materials for a repeat
consideration,

e abolish the decision or make a new decision,

e change the decision,

give conclusions on the matters of presentation of the judges,
mdicated n the sub-paragraph 2 of the paragraph 2 of the present
article, to the state awards or fo the conferring the honorary titles of the
Russian Federation, taking 1nto account the opimions of the councils of
the judges and of the Collegia on judicial qualifications,
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6) make decisions on the matters, bemg under junisdiction of other
Collegia on judicial qualifications, 1f there 1s no change to settle them
1n those Collegia on judicial qualifications,

7) give the judges the corresponding qualification classes,

8) for the purposes of providing help and developing the practice of
application of the legislation, touching upon the activity of the Collegia
on judicial qualifications, become familiar with the reports of other
Collegia, listen to the performed of the Collegia on the performed work
and give recommendations for the improvement of the work of the
Collegia, the work experience of other Collegia, organize traimng for
the members of the Collegia on judicial qualifications,

9) give clanifications on the matters, bemng under their jurisdiction,

10)carry out other authority according to the Law of the Russian
Federation “On the Status of the Judges in the Russian Federation” and
to the present Federal Law

The Supreme Collegia on Judicial Qualifications of the Russian Federation
shall consist of the independent sections, composed of the judges of the
general jurisdiction, arbitration and mulitary courts, which examine the
matters stipulated in the sub-paragraphs 1,3,7 of the paragraph 2 of the

present article and 1n the paragraph 4 of the article 37 of the present
Federal Law

Other authority of the Supreme Collegia on Judicial Qualifications shall be
carried out during its plenary session

Article 28 The authority of the presidium of the Supreme Collegia on
Judicial Qualifications of the Russian Federation

The presidium of the Supreme Collegia on Judicial Qualifications of the
Russian Federation shall be the working body of this Collegia, accountable to 1t and
orgamzed for the operative collective decision of the matters concerned with the
organmzation of the work of the Supreme Collegia on Judicial Qualifications

Article 29 The authority of the Collegia on judicial qualifications of the
Supreme Court of the Russian Federation and of the Supreme Commercial
Court of the Russian Federation

The Collegia on judicial qualifications of the Supreme Court of the Russian
Federation and of the Supreme Commercial Court of the Russian Federation shall

1)

2)

3)

give conclusions about the appomntment of the Chairman of the Supreme
Court of the Russian Federation and the Chairman of the Supreme
Commercial Court of the Russian Federation,

approve the represented by the Chairman of the Supreme Court of the
Russian Federation and by the Chairman of the Supreme Commercial
Court of the Russian Federation members of the examinational
commuissions taking the qualification exam of the candidates on the
postitions of the judges of these courts

Submit to the Chairmen of these courts the conclusions about the
possibility of appomntment of the candidates for the positions of the
assistant chairmen, the chairmen of the judicial collegia and the judges of
the Supreme Court of the Russian Federation and of the Supreme
Commercial Court of the Russian Federation,
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4) Carry out the qualification certification of the judges of these courts,

5) Give conclusions to the Chairmen of the Supreme Court of the Russian
Federation and of the Supreme Commercial Court of the Russian
Federation about the possibility of bringing m the resigned judges of these
courts to the realization of justice,

6) suspend or cease the authority and the resignation of the Chairmen, of the
assistant chawrmen, of the chairmen of the judicial collegia and other
judges of these courts on the basis and 1n the way stipulated in the Law of
the Russian Federation “On Status of the Judges in the Russian
Federation” and the present Federal Law,

7) examine the presentations of the Attorney General of the Russian
Federation or of the person performing his duties about grving the consent
for bringing 1n a lawsuit, for bringing to the criminal responsibility, for
sentencing or arrest of the judges of these courts,

8) give conclusion about the matters of presentation of the judges of the
Supreme Court of the Russian Federation and the Supreme Commercial
Court of the Russian Federation to the state awards and to the conferring
the honorable titles of the Russian Federation,

9) gve the judges of these courts the corresponding qualification classes,

10) fulfill other authority according to the Law of the Russian Federation “ On
the Status of the Judges in the Russian Federation and to the present
Federal Law

Article 30 The authority of other Collegia on judicial quahfications
1 Other Collegia on judicial qualifications shall

1) approve the represented by the chairman of the correspondmg court
members of the exammational commussions taking the qualifications
exam for the position of a judge,

2) examine the applications of the persons aspiring the corresponding
position of a judge and taking into account the results of the
qualifications examation give conclusions about recommendation of
this person for the position of a judge or about refusal i such
recommendation, present to the chairmen of the corresponding courts
the conclusions about each of the recommended candidates for the
position of a judge,

3) carry out the qualification certification of the judges, except for the
indicated 1n the sub-paragraphs 1 and 2 of the paragraph 1 of the article
36 of the present Federal Law,

4) give conclusions to the chairmen of the higher courts about the
possibility of appomntment of the judges for the positions of the
chairmen and the assistant chairmen of the district courts,

5) gwve conclusions to the chawrmen of the higher courts about the
possibility of bringing m the judges, bemg m resignation, to the
realization of justice,

6) examine the presentations of the council of the judges, of the chairman
of the corresponding or higher court about bringing m a judge to the
responsibility for the action disgracing the honour and digmty of a
Judge or dimmmshing the prestige of the judiciary, for the violation of
the requirements of the Code of Honour of a Judge of the Russian
Federation, or examine this matter at therr own mitiative,
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7) suspend or cease the authority or resignation of the judges on the basis
and 1n order stipulated 1n the Law of the Russian Federation “On the
Status of the Judges i the Russian Federation” and m the present
Federal Law,

8) examme the presentations of the Attorney General of the Russian
Federation or of the person, performing his duties, about giving the
consent for bringing m a lawswt, for bringing mn to the criminal
responsibility, for sentencing or arrest of the judges,

9) consider the complaints, statements and reports of the citizens or other
persons on the matters being under their junsdiction,

10) g1ve conclusions about the matters of presentation of the judges to the
state awards and to the conferring the honorable titles of the Russian
Federation,

11) g1ve to the judges the corresponding qualification classes,

12) fulfill other authority according to the Law of the Russian Federation
“On the Status of the Judges in the Russian Federation” and to the
present Federal Law

2 This authority of the Collegia on judicial qualifications shall be
disseminated among all the judges, except for those mdicated m the sub-

paragraph 2 of the paragraph 2 of the article 27 and 1n the article 29 of the
present Federal Law

Article 31 The decision and conclusion of the Collegia on judicial
qualifications

1 On the matters, considered within the framework of its authonty, the
Collegia on judicial quahifications shall make a decision or give a
conclusion

2 The decision of the Collegia on judicial qualifications shall be made on the
matters, stipulated in the sub-paragraphs 2.4,6,7 of the paragraph 2 of the
article 27, n the paragraphs 2,6,7,9 of the article 29, in the sub-paragraphs
1,,6,7,8,11 of the paragraph 1 of the article 30 of the present Federal Law,
and shall be obligatory for the judges concerned in 1t, and for the
administrators of the courts and other officious

3 The conclusion of the Collegia on judicial qualifications shall be given on
the matters, stipulated 1n the sub-paragraphs 1,3,5 of the paragraph 2 of the
article 27, in the paragraphs 1,3,4,5,8 of the article 29, mn the sub-
paragraphs 2,3,4,5,10 of the paragraph 1 of the article 30 of the present
Federal Law

The conclusions of the Collegia on judicial quahfications, except for the

conclusion about the refusal m recommendation for the position of a judge or

about the refusal 1n recommendation for the corresponding position shall have

the nature of recommendation

4 The decision and the conclusion of the Collegia on judicial qualification
shall be motivated

Article 32 The decision made 1n the case of the disgracing yjudge’s action

The Collegia on judicial qualifications shall have a right on the basis of the
materials about the action of a judge, disgracing the honour and dignity of a judge or
dimimshing the prestige of the judiciary to make one of the following decisions
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1) to confine to a discussion, warming the family that other activities
(inactivity), disgracing the honour and dignity of a judge or diminishing
the prestige of the judiciary, shall be impermuissible,

2) to cease the authority of a judge or his resignation depriving him of his
qualification class,

3) to stop action agamnst the judge, because of absence 1n his activities or
mactivity any signs of a faulty act,

4) to return the represented materials for the additional verification

Article 33 Revision of the decisions and conclusions according to the new
circumstances

1 The Collegia on judicial qualifications shall have a right to review the
previous decision or conclusion according to the new circumstances

2 The petition about the revision of the decision or conclusion according to
the new circumstances shall be submutted to the Collegia on judicial
qualifications by the judge or by the candidate for the position of a judge,
with regard to whom the decision was made or the conclusion was given,
and also by the official on whose presentation the decision was made by
the Collegia on judicial qualifications

3 The reason for the revision of the decision or of the conclusion according
to the new circumstances shall be such circumstances, which were
unknown to the Collegia on judicial qualifications, and along with the
previously established circumstances or by themselves shall be considered
as the reason for making a new decision

4 The revision of the decision or of the conclusion according to the new
circumstances shall not be limited 1n terms

Chapter 6
Qualification certification of the yjudges

Article 34 The concept of the qualification certification of the judges

1 The qualfication certification of the judges shall be the evaluation by the
Collegia on judicial qualifications of the level of the judge’s professional
knowledge and the ability to apply them 1n the process of realization of
justice, of the professional qualities of a judge and his conformuty with the
requirements stipulated by the Constrtution of the Russian Federation, by
the Law of the Russian Federation “On the Status of the Judges mn the
Russian Federation” and by the Code of Honor of a Judge of the Russian
Federation, as for the chairman and the assistant chairman of the court —
the ability to perform the duties, assigned to them 1n compliance to their
position

2 The qualification class shall be awarded taking 1nto account the position of
a judge, lis working experience as a judge and his professional
preparation

Article 35 The reasons for conducting a qualification certification of the
judges
1 The qualification certification shall be conducted at the apphcation of a
Judge or on the corresponding court representing a judge
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1) for the appointment to the higher court,

2) for the appomntment without limitation of the term of the authority for a
certain term,

3) for the appointment to the position of a chairman, assistant chairman of
a court, a chairman of the judicial collegia of the corresponding court,

4) for the conferring a qualification class

2 The qualification certification shall be also conducted at the presentation
of a magstrate to the election for another term

Article 36 The order of conducting of the qualification certification of the
judges
1 The qualification certification shall be conducted

1) by the Supreme Collegia on judicial qualifications — with regard to
the chairmen, the assistant chairmen, the chairmen of the judicial
collegia of the federal court, except for the courts indicated 1n the sub-
paragraph 1 of the paragraph 2 of the article 27 of the present Federal
Law,

2) by the Collegia on judicial qualifications of the Supreme Court of the
Russian Federation and of the Supreme Commercial Court of the
Russian Federation — with regard to the Chairmen, the assistant
Chairmen, the chairmen of the judicial collegia and other judges of
these courts,

3) by other Collegia on judicial qualifications — with regard to the
chairmen, the assistant chairmen of the district courts and other judges,

except for those indicated in the sub-paragraphs 1 and 2 of this
paragraph

2 The date of the conducting of the qualification certification shall be set by
the chairman of the Collegia on judicial qualifications, and the judge with
regard to whom the qualification certification and conducted shall be
informed about 1t 1n time

3 The judge, appomted for thus position at the first time and having no
qualification class, shall be presented to the qualification certification
within the first six months of work

4 The next qualfication certification because of the conferring the
qualification class shall be conducted on presentation of the chairman of
the corresponding court or at the application of a judge not later than two
months after the expiration of the judge’s term 1n the previously conferred
qualification class

5 If the Collegia on judicial qualifications decides to leave the judge in the
previously conferred qualification class, the repeat qualification
certification shall be conducted not earlier than 1n a year since the date of
adoption of this decision

6 Early qualification certification because of conferrng a higher
qualification class to a judge shall be conducted on the presentation of the
chairman of the corresponding or higher court and not earhier than after the
exprration of a half of the judge’s term in the previously conferred
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qualification class The presentation shall be motivated and confirmed by
the corresponding documents
The negative decision of the Collegia on judicial quahﬁcatlons about the

early conferring of a higher qualification class to a judge shall not influence on
the terms of confernng the next qualification class to him

7

10

11

12

13

In case of negative conclusion of the Collegia on judicial qualifications
about the possibility of appomntment of a person for the position of a judge
of a ligher court, and also about the appomtment of a judge for the
position of a chairman, the assistant chairman or the charrman of the
judicial collegia, the repeat consideration of this matters shall be possibly
conducted not less than a year after the conclusion was given

The judge, with regard to whom the qualification certification is
conducted, shall have the right to become familiar with the documents
presented on him

The chairman of the corresponding court shall make a character reference
of a judge being a subject to the qualification certification, reflecting the
evaluation of his professional activities as a judge, his professional and
moral qualities, and also the other documents, according to which the
corresponding conclusions may be given, shall be presented

The judge, with regard to whom the qualification certification 1s
conducted, shall have the right to be present at the process of qualification
certification The qualification certification shall be conducted mn the
absence of a judge because of the petition of this judge or because of his
failure to appear at the session of the Collegia on judicial qualifications
without legitimate reasons for that

The chairman of the court, who has made the presentation, the chairman of
the council of the judges or lis representative, and other persons at the
discretion of the Collegia on judicial qualifications shall participate 1n the
session of the Collegia on judicial qualifications conducting the
qualification certification of the judges

In the case of the agreement of the chairman of the court with the
affirmative conclusion of the Collegia on judicial qualifications about the
recommendation of the person for the corresponding position of a judge,
and also 1 the case of the repeat admission of the affirmative conclusion,
the chairman of the corresponding court shall within three weeks after the
date the conclusion was received introduce the candidacy for consideration
1n the established order

After the appomtment of a judge for another position of a judge in another
court his previous authority shall be ceased, except for the cases when 1t 1s
necessary to finish the consideration of a case with the participation of this
Judge

Article 37 The qualification classes of the judges

1 For the judges of the Russian Federation shall be established the
highest, the first, the second, the third, the fourth and the fifth
qualification classes

2 According to the results of the qualification characters reference shall
be conferred
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1) the first and the second quahification classes—to the Chairmen, the
assistant Chairmen and other judges of the Supreme Court of the
Russian Federation and of the Supreme Commercial Court of the
Russian Federation,

2) the first, the second and the third qualification classes — to the
chairmen, the assistant chairmen and other judges of the Supreme
courts and arbitration courts of the republics, of the courts of the
large administrative divisions, of the regions and corresponding
general junsdiction courts, of the circuit and other arbitration
courts, of the military courts of the circuits, navy and group of
troops,

3) the second, the third, the fourth and the fifth qualification classes —
and to the chairmen, the assistant chairmen and to the judges of the
district courts, to the chairmen, the assistant chairmen and to the
judges of the military courts of the garrisons and formations,

4) the third, the fourth and the fifth qualification classes — to the
magistrates

3 The term of the tenure of the judge 1n the qualification class shall be

1) 1n the fifth qualification class — 2years,

2) 1 the fourth qualification class —3years,
3) 1n the thuird qualhification class — 4years,
4) 1n the second qualification class — 5 years

The term of the tenure 1n the first qualification class shall not be set
4 The qualification classes shall be conferred

¢ by other Collegia on judicial qualifications — from the fifth to the
second inclusively — on the presentation of the chairmen of the
courts, named in the sub-paragraph 2 of the paragraph 2 of the
article 27 of the present Federal Law,

¢ Dby the Collegia on judicial qualifications of the Supreme Court of
the Russian Federation and of the Supreme Commercial Court of
the Russian Federation — from the fifth to the first class inclusively
— on the presentation of the Chairmen of these courts,

e by the Supreme Collegia on Judicial Qualifications of the Russian
Federation — to the highest inclusively — on the presentation of the
Chairman of the Supreme Court of the Russian Federation and of
the Chairman of the Supreme Commercial Court of the Russian
Federation correspondingly

The obligatory requirement for conferring the highest qualification
class shall be the working experience 1n the judicial profession for not less
than 15 years and judge’s tenure 1n the first qualification class for not less than
5 years

5 The judge, being 1n resignation, shall mantain for life the qualification
class conferred to him
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Deprivation of the judges of their qualification classes shall be allowed only in the
case of suspension of thewr authority on the basis, stipulated in thg sub-paragraphs
3,6,7.8, and 9 of the paragraph 1 of the article 14 of the Law of the Russian Federation
“On the Status of the Judges in the Russian Federation”, and also in the case of
suspension of resignation of the judge if he doesn’t any more meet the requirements
asserted to the yudges by this Law

Chapter 7
The promotion m the Collegia on judicial qualifications

Article 38 The order of examination of the submitted materials by the
Collegia on judicial qualifications

1

The preparation of the session of the Collegia on judicial qualifications
shall be carmed out by the charrman of the Collegia on judicial
qualifications, or by the assistant chairman, who shall set time and place of
conducting the session, and also the circle of people to be mvited for the
session The 1nvited people shall be notified about the time and place of
conducting of the session n time

The judge, which regard to whom thus or that matter 1s decided, except for
the consideration of the presentation about the consent for bringing 1 a
law suit, shall have the right to become familiar with the materials, being
available 1n the Collegia on judicial qualifications, to have a possibility to
submut his objections and comments

The judge and other people shall be notified about the time of conducting a
session of the Collegia on judicial qualifications m a period of time needed
for appearance at the session of the Collegia

When a person, bemng properly notified about the time of conducting of the
session, fails to appear, the Collegia on judicial qualifications shall have
the right to consider the matter in lus absence If this person didn’t ask to
transfer the time of consideration or didn’t notify the Collegia on judicial
qualifications about the impossibility of his participation 1n the session
because of a legitimate reason or deviating from the appearance at the
session of the Collegia on judicial qualifications

The member of the Collegia on judicial qualifications with its consent shall
have the mght not to participate in the consideration of the specific
materials, and 1n the case of hus participation he shall not have the right to
abstain from voting

The supervisors of the courts, of the Judicial Department of the Supreme
Court of the Russian Federation and 1ts bodies, of the councils of the
Judges, of other Collegia on judicial qualifications or their representatives
shall have the right to participate in the work of the Collegia on Judicial
qualifications and express their opmion on the matter being discussed

Article 39 Particular of consideration of the presentations about the
judge’s disgracing act

1

The presentation of the chairman of the corresponding court or the appeal
of the corresponding court or the appeal of a judiciary body about the
suspension of the judge’s authority because of his act, disgracing the honor
and dignity of a judge or dimimishing the prestige of the judiciary, and also
about the violation by the judge of the Code of Honor of a Judge of the
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Russian Federation shall be considered by the Collegia on judicial
qualifications m the case of the existence n the submitted matenals the
information, confirming the indicated circumstances, and the facts,
characterizing the judge

The Collegia on judicial qualifications shall have the nght within the

framework of 1ts rights and authority to conduct the additional verification of

the submuitted matenals, to require the additional documents and to histen to the

explanations of the corresponding of the judge’s disgracing act

2 The materials submutted to the Collegia or judicial qualifications shall be
considered 1 the case of presence in them of the defimtely expressed
opinion about the necessity of bringing the judge to the responsibility
stipulated by the present Federal Law

3 The Collegia on judicial qualifications shall not be tied by the opinion,
expressed 1n the presentation, and may make a decision about bringing the
judge to other responsibility, stipulated by the present Federal Law, or
about excusing hum from the responsibility

4 The venfication of the validity of the information, contamned in the
complaints or reports of the citizens about the judge’s act, disagreeing the
honor and dignity of a judge or duminishing the prestige of the judiciary,
shall be carried out by those chairmen of the courts or by the judiciary
bodies, including the Collegia on judicial qualifications, to whom the
mdicated complaints, statements and reports addressed

5 If the question 1s put 1 the way of suspension of the judge’s authority
because of the judge’s act, disgracing the honor and dignmity of a judge or
dimimshing the prestige of the judiciary, or 1f the facts about the judge’s
disgracing act exist and require the additional verfication, the
consideration of the judge’s application about the suspension of his

authority on another basis shall be paused until the consideration of the
nature of the first question

Article 40 Admission the decisions and giving the conclusions by the
Collegia on judicial qualifications
1 The Collegia on judicial qualifications shall have the rnight to make

decisions and to give conclusions when the majority of the members of the
Collegia 1s present

The decision or the conclusion shall be considered to be admutted, if the
majority of the members of the Collegia on judicial qualifications, participated mn the
voting process, voted for 1t

The decision about the suspension or cessation of the judge’s authority or
about the suspicion of his resignation shall be considered to be admuitted if not less
than 2/3 of the members of the Collegia on judicial qualifications, participated in the
voting process, voted for 1t

2 The voting and the admission of the decision or of the conclusion shall be

conducted 1n the absence of the judge, with regard to whom the matter 1s
being considered, and also 1n the absence of the invited and other people
A member of the Collegia on judicial qualifications shall express his own

opinion 1n the written from, which shall be attached to the decision or to
the conclusion
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3

The decision and the conclusion of the Collegia on judicial qualifications
shall be signed by the presiding person and by the secretary of the Collegia
(section) In the absence of the secretary of the collegia (section) his duties
shall be temporanly assigned to one of the members of the collegia
(section) at the decision of the collegia (section)

Article 41 The minutes of the session of the collegia (section) on judicial
qualbifications

1

Durmg the session of the Collegia (section) on judicial qualifications the
separate mutts shall be done on every matenals bemng considered, where
necessary to reflect all the important information about the session The
minutes shall be signed by the presiding person and by the secretary of the
collegia (section) not later than 3 days after the session

The person, with regard to whom the material was considered, and the
person, submitted the presentation, shall have the right to become familiar
with the minutes of the session of the collegia (section) on judicial
qualifications within three days after its signing and to submuit themr
comments about the minutes The presiding person shall certify the
correctness of these comments or reject them by his resolution

The Secretary of the Supreme Collegia on Judicial Qualifications shall be
the staff - members of this collegia, the secretaries of the Collegia on
judicial qualifications of the Supreme Court of the Russian Federation, of
the Supreme Commercial Court of the Russian Federation and of other
Collegia on judicial qualifications shall be the staff-members of the
corresponding courts

Article 42 The terms for consideration of the materials by the Collegia on
judicial qualifications

1

The materials submutted to the Collegia on judicial qualifications shall be
considered by the Supreme Collegia on Judicial Qualifications not later
than within three months, by other Collegia on judicial qualifications — not
later than a month after the day they were submutted, not including the
time during which the person, with regard to whom the matter 1s being
decided, was absent because of the legitimate reason If necessary this term
shall be prolonged by the chairman of the Supreme Collegia on Judicial
Qualifications for not more than a month, and by the chairman of other
Collegia on judicial qualifications for not more than 15 days

The presentation about giving the consent for bringing 1n a lawswit agamst
the judge shall be considered within 7 days submitted to the
corresponding collegia on judicial qualifications

Article 43 Appeals of the decisions of the Collegia on judicial
qualifications

1

The decisions of the Collegia on judicial qualifications on the matters of
suspension or cessation of the judge’s authority or resignation shall be
appealed 1n the Supreme Collegia on Judicial Qualifications of the Russian
Federation within 10 days after obtaining the copy of the decision
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The decisions of the Supreme Collegia on Judicial Qualifications on the
indicated matters shall be appealed in the Supreme Court_of the Russian
Federation 1n the same period of time

The addresses of the Attorney General of the Russian Federation or of the
person, performing his duties, shall be also considered in such a Jway m the case
of the refusal of the Collegia on judicial qualifications to give their consent for
bringng m a lawswt agamst a judge, for bringing him to the crimumal
responsibility, for sentencing or arrest of a judge, and alse n the case of
presentation of the Chairman of the Supreme Court of the Russian Federation and
of the Chairman of the Supreme Commercial Court of the Russian Federation
about the revision of the decisions of the Collegia on judicial qualifications,
refusing the suspension of the judge’s authority

2 Other decision of the Collegia on judicial qualifications and also their
conclusions shall be appealed only on the basis of vidation of the
procedure of their announcement

3 The decision and the conclusion shall become effective after their
announcement

Section 3
Chapter 8 Provision of the activity of the yudiciary bodies

Article 44 Organizational and personnel provision of the judiciary
bodies

1 The orgamzational and personnel provision of the judiciary bodies shall be
carried out by the Judicial Department of the Supreme Court of the
Russian Federation, and by the bodies and arbitration courts being a part of
its system

2 The Council of the Judges of the Russian Federation and the Supreme
Collegia on Judicial qualifications of the Russian Federation shall provide
the methodical assistance mn the work of the corresponding judiciary
bodies

3 In the Council of the Judges of the Russian Federation and 1n the Supreme
Collegia on Judicial Qualifications of the Russian Federation shall function
under supervision of their chawrmen the apparatus, consisting of the
necessary number of the experts and personnel using the funds, allocated
by the Judicial Department of the Supreme Court of the Russian
Federation and by the Supreme Commercial Court of the Russian
Federation

4 The members of the Collegia on judicial qualifications at their primary job
shall receive the official certificate signed by the chairman of the
corresponding court The members of the Supreme Collegia on Judicial
Qualifications of the Russian Federation shall receive the official
certificates signed correspondingly by the Chairman of the Supreme Court
of the Russian Federation and by the Charrman of the Supreme
Commercial Court of Russian Federation

Article 45 Fmancial and matenally - technical provision of the activity of
the judiciary bodies
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1 The -creation of the proper conditions for the activity of the judiciary
bodies and also the responsibility for their materially — techmcal and
financial provision shall be assigned

1) wath regard to the bodies of the association of the judges of the
Supreme Court of the Russian Federation and of the Supreme
Commercial Court of the Russian Federation — to the apparatus of this
courts,

2) wath regard to the bodies of the association of the judges of the general
jJunsdiction courts — to the Judicial Department of the Supreme Court
of the Russian Federation and the bodies, being a part of 1ts system,

3) with regard to the bodies of the association of the judges of the
arbitration courts — to the apparatus of the corresponding arbitration
courts

2 The provision of the activity of the All-Russia Congress of the
Judges, of the Council of the Judges of the Russian Federation and its
presidium, of the Supreme Collegia on Judicial Qualifications of the
Russian Federation and its presidium shall be assigned to the Judicial
Department of the Supreme Court of the Russian Federation and to the
Supreme Commercial Court of the Russian Federation

Chapter 9
Fmal provision

Article 46 The order of putting mto effect of the present Federal Law

1 The present Federal Law shall be put into effect after the date of 1ts official
publication

2 The Law of the Russian Federation “On the Status of the Judges mn the
Russian Federation” shall be used n the part, not contradicting wath the
present Federal Law

3 The Provision “On Collegia on judicial qualifications”, the Provision “On
Qualification certification of the judges” and the Resolution of the
Supreme Council of the Russian Federation Ne 4960 —1 from May 13,
1993 “On confirmation of the Provision on Collegia on judicial
qualifications and of the Provision on qualification certification of the
judges shall be declared to have last 1ts power

President of the Russian Federation B N Yeltsyn

211



