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DAY 1
Monday, March 22

Arrival in Kazan
Registration

Lunch

Tour to Raifsky Monastery
Dinner

DAY 2
Tuesday, March 23
JUDICIAL SELECTION

Welcomes and Opening Remarks
Judge Anatoly Zherebtsov, Chair of the Supreme Collegia on Judicial Qualification

Judge Betty Barteau, Chuef of Party, RAJP

Mintimer Sharipovich Shaimiev, President of Tatarstan

Judge Gennady Mikhailovich Baranov, Chairman of the Supreme Court of Tatarstan
Rashid Islamovich Salakhov, Chair of the Supreme Commercial Court of Tatarstan

Justice Vyacheslav Lebedev, Chairman of the Supreme Court of Russian
Federation

The presentation will focus on mcreasing the role of a judge 1n the society as a
required condition for strengthening judiciary

Overview of US Courts and Judicial Conduct

Presentation by V Robert Payant, President Emeritus of the National Judicial
College

Thus presentation will address the structure of the United States Judicial system and
Judicial conduct orgamizations

Coffee Break

Justice VF_Yakovlev, Chairman of the Supreme Commercial Court of
the RF

This presentation will focus on the role of the qualification collegia 1n the
process of forming judicial corps for commercial courts
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Objectives of Federal Selection Methods

Presentation by Honorable Sarah Evans Barker, Chief Judge of the
United States Federal District Court, Southern District of Indiana

This session will focus on the selection of federal judges in the United States

Lunch

State Selection Methods

Presentation by Judge Betty Barteau, Chief of Party, RAJP

Thus session will focus on regional systems for the selection of judges n the
United States

Selection of Judges n the Russian Federation

Presentation by Judge Galina Fedorenko, Deputy Chair of the
Yaroslavsky Oblast Court and Member of the Supreme Judicial
Qualifications Collegia of the Russian Federation

Thus presentation will address the judicial selection process 1n the Russian
Federation

Selection of Judges 1n Regions of the Russian Federation
A M Babenko, Chairman of Samara Oblast Court, and M I Shekutova, Chair of
the Commercial Court of Sverdlovskaya Oblast

Thus presentation will focus on the process of selection of judges in Samara and
Sverdlovsk oblasts

Coffee break

Presentation by Vladimir Alexandrovich Kalvagin

Deputy of the State Duma, Member of the Commuttee on Legislation and Legal
Reform

The presentation will address draft law “On the bodies of Judiciary”

Justice Yury Sidorenko, Chairman of the Council of Judges

Presentation by V A Kalyagin, Head of the Department for regional personnel
policy and state service of personnel management under the President of the
Russian Federation

Thus presentation will address the problems of selection of personnel and suggestions

on speeding up documentation process on the stage prior to the President’s approval of
a candidate

Adjourn

DAY 3
Wednesday, March 24

JUDICIAL ETHICS
Development of the Umited States Judicial Code of Ethics

Presentation by the Honorable Peter Bowie, United States Bankruptcy
Judge
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Thus session will focus on the development of the US Code of Judicial Ethics
The presenter will also discuss standards of behaviour, advisory opinions, and
the dissemination of mformation

Judicial Ethics 1 the Russian Federation

Presentation by Judge O N Markov, Member of the CJQ

Thus presentation will address the regulation of judicial conduct, types of cases
and the mam ethical 1ssues in the Russian Federation

Coffee break

Judicial Conduct

Presentation by the Honorable Peter Bowie, United States Bankruptcy
Judge

This presentation will focus on judicial conduct on and off the bench Issues
related to judicial temperament, physical and mental concerns, and conflict of
interest will be covered Nonjudicial activities of judges, e g , membership i
political parties, judicial associations, and the ethical and professional scope of
such activities will also be discussed

Presentation by F F Sungatulin, Chairman of the Commercial Court of
Povolzhsky Region and I K Ovcharyuk, Chairman of Sverdlovsk Oblast
Court

The presentation will address 1ssues related to judicial ethics and “Code of
Honor”

Lunch

V S Chernyavksy, General Director of the Judicial Department under the
Supreme Court of the RF
Presentation on the role of Judicial Department

A A Slotyuk, Head of the Financial Division of the Judicial Department

Presentation by N A Petukhov, Chairman of the military panel of the Supreme

Court of the Russian Federation

The presentation will focus on the role of qualifyng collegia 1n the selecting judges for

military courts and their impeachment

Coffee break

Presentation by A K Simonov, President of the Glasnost Fund under the
President of RF

Thus presentation will address sociological research “Mass Media and Judiciary 1n

Russia”

V_N_Rudnev, Editor m chief of the magazine “Rossuskaya Yustisia”
(*“Russian Justice”)

The presentation will address problems and approaches to the 1ssue of judges’
participation 1n mass media activities
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DAY 4
Thursday, March 25

JUDICIAL DISCIPLINE

Types of Disciplinary Procedure

Presentation by the Honorable Sarah Evans Barker, Chief Judge of the
United States Federal District Court, Southern District of Indiana

This session will focus on the types of procedure for disciplining judges,
including a discussion of sanctions and enforcement Issues related to
confidentiality, informal resolution, and the dissemination of decisions will
also be addressed

Coffee Break

Presentation by V. A Terekhin, Chairman of Penza Oblast Court, Member of the
cJQ

The presentation will focus on judicial discipline in the Russian Federation, 1ssues
related to impeachment and filing of criminal cases 1n accordance with the Law “On
the Status of Judges m the Russian Federation”

State Disciphinary Mechanisms

Presentation by V Robert Payant, President Emeritus of the National
Judicial College

This presentation will address 1ssues related to state judicial discipline

commussions, confidentiality, and criminal convictions
Lunch

Working Groups

Group Reporis

Questions and Answers on all the Topies Discussed at the Worksop

Closing remarks

Coffee break

Handing Certificates
Judge Betty Barteau, COP RAJP

Closimg the workshop

Free time

Dinner and Reception




JUDGE BETTY BARTEAU, Chief of Party, Russian-American Judicial Partnership

After recerving a law degree from Indiana Umiversity School of Law - Indianapolis, Judge
Barteau was m private practice for 10 years During this time she also served as a deputy
prosecutor, a defense attorney, county attorney and as a city court judge She was elected to the
Marion Superior Court m Indianapolis, Indiana 1 1974 where she served for 16 years In 1991
she jomned the Indiana Court of Appeals, leaving that court 1n 1998 to become the Chief of the
Russian American Judicial Partnership, a USAID funded project of the National Judicial College
and Chemonics International based i Moscow, Russia This project 1s providing and developing
Judicial education and training for the Commercial and General Jurisdiction courts of Russia, as
well as working with the courts in the development of techmcal support systems and legal
publications

Judge Barteau recerved her LLM 1 the Judicial Process from the Umiversity of Virginia School
of Law 1 1994 She 1s past president of the Association of Family and Conciliation Courts and
was a founding member of the National Association of Women Judges She has recerved many
awards mcluding being named Indiana Women of the Year in 1978 for her contribution 1n
furthering equality for women 1n the business and professional fields

Judge Barteau 1s a 1975 graduate of the National Judicial College, has been on the faculty since
1978, and was the 1993 recipient of the Griswold Award for Excellence in Teaching She was a
charter member of the NJC Faculty Council and served as its chair for the year 1990

JUDGE V ROBERT PAYANT, NJC President Emeritus

Judge Payant became NJC’s seventh dean and chief executive officer on July 1, 1990, and 1n
1994 was named president He served twenty years as a Michigan trial judge, a circurt court
judge from January 1978 to December 31, 1982, a district court judge (1969-77), and a probate
and juvemle court judge (1963-68) Earlier, he was 1 the private practice of law and was the city
attorney of Iron Mountamn, Michigan Judge Payant earned lis B A from Marquette University
and lus JD from Marquette University Law School He has lectured at numerous state and
regional semunars throughout the United States and overseas Judge Payant has been a faculty
member at the National Judicial College since 1973 and was associate dean from January 1983
until July 1985 From 1985 until 1988 he was Michigan’s state court administrator

DAVID M VAUGHN, Deputy Chief of Party

Mr Vaughn currently serves as Deputy Chuef of Party 1n Moscow for the Russian-American
Judicial Partnershup project with 1s assisting the judicial leadership of Russia to implement
judicial reforms Prior to this assignment, her served i Almaty, Kazakhstan, as a volunteer
liaison for the American Bar Association Central and East European Law Initiative, where he ran
two fully-staffed field offices and was responsible for a variety of legal reform programs aimed at
judges and lawyers While i Kazakhstan, he also worked closely with the Parliament on
improving the quality of legislation David Vaughn obtained a B A 1n Russian language and an
M A 1n political science from the University of Vermont 1n Burlington, and a J D concentrating
m mternational law for the American University in Washmngton, D C  He recerved Russian
language tramming at the Pushkin Institute of the Russian Language mn Moscow and the Unuversity
of Khar’kov i Ukramne He has over six years experience m international, constitutional, and
crimunal law, and has a background 1n international affairs and human rights 1ssues
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SARAH EVANS BARKER

Chief Judge,
U S. District Court, Southern District of Indiana

Resume

When Sarah Evans Barker was appoimnted to the US District Court by President Reagan, she
became the first woman federal judge 1n Indiana and the eighteenth woman to sit as a tnal judge Judge
Barker graduated from Mishawaka High School in Mishawaka, Indiana, and 1n 1965 from Indiana
University — Bloommgton. While working on her undergraduate degree at Indiana Umiversity, she was
active 1n the Indiana University Foundation and student government.

After graduating from Indiana University, Judge Barker worked for a year on the residence hall
staff at the Umversity of Rhode Island to earn enough money to enroll 1 law school In 1969, she
recetved her J D from Amenican Umversity Law School 1n Washington, D C, where she served on the
law review

While 1n law school, she worked part-ime as a special assistant to the parole executive on the
D C Parole Board After graduating from law school, she served first as Legislative Assistant to
Congressman Gilbert Gude (R Md.) and then to Senator Charles H Percy (R III) In 1971, she was
appointed Special Counsel to a Permanent Sub-Committee on Investigation, Senate Government
Operations Commuttee and in 1972 she became the Director of Research and Director of Scheduling and
Advance for Senator Charles H Percy’s re-election campaign

Judge Barker marned her husband, an attorney, on November 25, 1972, and they are the parents
of three chuldren Also in 1972, she took a position as assistant U S Attorney for the Southern district of
Indiana, the first woman to so serve in Indiana In 1976, Judge Barker became the first assistant U S
Attorney

Judge Barker was 1n pnivate practice with Bose, McKinney & Evans in Indianapolis from 1977
unt1l 1981, when President Reagan appointed her U S Attomney for the Southern District of Indiana At
that time, she was one of only two women to hold that job in the United States In 1984, she was
appointed a federal district court judge 1n the state of Indiana, the first woman to so serve i Indiana In
1994, she was elevated to Chuef Judge of the U S Dustrict Court for the Southern Distnict of Indiana

Judge Barker had considerable expenence 1n the courtroom, both as a government lawyer and a
private practitioner, when the vacancy occurred on the U S District Court She beheved that her work
ethic and temperament would serve her well mn the position There were three finalists recommended to
the President bv a ment selection committee Judge Barker; another woman, V Sue Shields, the first
woman tnal judge 1n Indiana, now a U S Magistrate, and a man, Randall T Shepard, presently the Chief
Justice of Indiana Currently, the Federal District Court for the Southern District of Indiana 1s composed
of five active judges and two semor judges Five judges and one semior judge serve n the Northern
District Judge Barker remains the only female federal district court judge 1n Indiana.

Judge Barher has received numerous honors and awards dunng her career In 1984, she was
named Indiana Woman of the Year by the Women in Communications, in 1989, she received both the
Touchtone Award given by The Girls Club of Greater Indianapolis, and the Wabash College Peck
Award, 1 1993, she received the Leach Centenmal First Woman Award from the Valparaiso School of
Law, and the Antomette Daikin Leach Award, from the Indianapohs Bar Association Judge barker has
recetved four honorary degrees m 1984, an Honorary Doctor of Laws from the Umversity of
Indianapolis, 1n 1987, an Honorary Doctor of Public Service from butler Umversity, m 1991, an
Honorary Doctor of Laws from Manan College, and m 1993, an Honorary Doctor of Humane Letters
from the Umiversity of Evanswille

Judge barker 15 2 member of the Long range Planming Commuttee of the Judicial Conference of
the Umited States, a member of the Judicial Council of the Seventh Circunt, and a member of the Judicial
Fellows Commussion of the U S Supreme Court She also 1s a member of the Federal Judge Association,
the national Association of Former U S Attornevs, the Indianapolis Bar Association, Indiana State Bar
Association, and the American Bar Assoctation She 1s a member of the Board of Advisors of Valparatso
University School of law, Indiana University School of Law- Bloomington and Indianapolis and a
member of the Board of Visitors of Indiana Umversity School of Law-Bloomington
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Judge Barker 1s also active n civic and rehgious affiliatons She serves on the Board of
Directors of the Method:  ospital of Indiana and the Conner Pr.~ Museum She was the first temale
member of the Indianapotis Downtown Kiwams Club She is a member of the Indiana Historical
Soctety, the Morgantown United Methodist Church, and the Indiana Leadership Celebration

PETER WENTWORTE BOWIE
United S8tates Bankruptey Judge
Appointed March 2, 1988

EDUCATION AND EXPERIENCE

J D , Magna Cum Laude, University of San Diego, 1971

B A , Wake Forest College, 1964

United States Bankruptcy Judge, 1988-present

Chief Assistant U S Attorney, 1982-1988

Assistant United States Attorney, San Diego, 1974-1988
(Aesistant Ch.ef, Civil Division, 1874-1982)

Trial Attorney, Honors PrograT, Department of Just:ce,
Washington, D C 1871-1974

U § Navy Line Officer, 1964-1968

Trial Advocacy Instructor, Attorney General's Advocacy Institute

Lecturer, California CEB, Rutter Group Associlatior of Business
Trial Lawyers, California Banxraptcy Forum
Legal Education Institute, Civil Service Comriss_on

Adiunct Lecturer, Califernia Western School of Law 1979-1%8:

Columrist, Da.ly Transcript, 1970-19%71

NATURE AND TYPE OF PRACTICE

Major areas of evperience irc.uce medical malpract.ce, perso-al
1njury 2and .njunctive l:tigatlon 1n Su.ts orougrt against he
Lnited States teceral agencies or employees, or broiaght on bera.r
2f the J-~_.ted States From 13982-.388 oversaw the operations of
the Tr.m.nal amd Civil Dir-is.om3 92f the Ur_tea Ttates AtTornev's
Oft.c~, as well as the Adm.nistrAt.ve suppcr:s unmit Since 198¢
work n7as peen eacluasive.y as Jnited States Barxriptcy Juuge

ACTIVITIES

Member, Comrmittee on Coues of Conautt Judicial Tonf-=rence of <1
Un:ted States

M3zt2xr, Amer.car "rns of Court Louis M Welsh Irn

Boara >z Governc:is, Associat_on cf Busimecs Tr.al! Llawyers
cf San Diego

Merber, Execut.ve Comm.ittee f£cr Nunth Cirsuit Juaicial Confererce
1881-1954

Member, Becard of Directors San Jiego Banaruptc, Forum

Mercer, Rotary Clup $#33

Member, Alcoho: ina Drug Adv.scry Beard, San Diegc County
1988-1993

Mermber, Optionz for Recovery Advisory Counci] 1991-1983

Bocard of Darectors, San Dregc Benkruptoy Ferua-

Assistant Scoutmaster, Troop 20, Boy Sccoutsg of Awer.ca, 19858-172!

Cecacn, Peninsula Colt League 1991-1993

Coach Tecolote Pony League .989-.999

Member Board of Directors, Presidio Little Leagi@ 1984-1988

Manager Pras.dic L.ttle League ,983-1288

Merpey, County Advisory Commitiee cn Drug Abuse, 1°89- _goj
Vice-chiir, 1990-199l 7

BEST AVAILABLE COPY



ACTIVITIES (Contd )

Member, Drug Free San Diego Straike Force
Mcmber, Sarn Diegc County "Network Consorcium' on Substrance Abuse
Mempber. State Bar of California, 1972-present
Hearing Referee, State Bar Court, 1983-1988
Member, Review Department, State Bar Court 1986-1988
Probation Monitor, State Bar Court, 1985-1988
Mewbex, San Diego County Bar Aggsociaticn, 187§-present
Chair, Fedsral Court Committee, 1977-1978, 1984-1985
Delegate, Conference of Delegates 1985
Co-Chair, Committee on Drug Abuse Education 1985-1987
Coordinator, Drug Abuse Education program for County Bar's
adopted gschool, Marrin Elementary, 198s
Menber, Fedaral Bar Aesoc:iat:on, 1972-present
President, San Diego Chapter, 1982
Vice-President, San Diego Chapter, 1981
Lawyver Representative, Judic:al Conference of the Ninth C.rcu.it
1978-1979, 1985-.987, Chair of San Diego delegat.on, 1987

OTETR

Born September 27, 1942 in Alexandr:ia, Virgin.a
Married to Sarah V_rg.nia Haugnt Bowie
Chi.dren  Heathex (23) g@gavin (21)

Adcandum Petar Wenzworth Bowle
United State= Bankruptcy Judge
Paga 3

ACTIVITIES

Leczarexr, Rutter Group on 3anxraptcy (1995-1988) Sreaker
Cal.fornia Bankruptcy Ferom Annual Meeting (1988-_.995),

Speakey San Diego Bankruptc: Forum (1988-199s) Speaker,

San Diego County Bar Associat.on on Bankrupicy i1ss.es (1288-1798)
Speakey, State Bar of Califeocrnia on Aavanced ana 8asic Bankr.gto
.ssaes {1%93), Y9peaxker Feaera. Judicial Center on Jud.cial E-nicy
1ss.esy (1997-1958) Presenter BAmarican Inns c¢f courz, Inn No 9,
on Bankrkuptcoy related i1ssc.es {(.9%2-present’ Speaker Asscc.ation
of 8.siness Trial Lawyers or Bankrukptoy _ssues ,_2394., Speal 2
c.vic groups on Bark:upzcy 1sswes (1288-prasant)

[ ————————
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SECTION 1
JUDICIAL SELECTION AND JUDICIAL DISCIPLINE

IN THE UNITED STATES FEDERAL COURT SYSTEM

Objective

the participants will have an understanding of the selection discipline methods in the United
States Federal Court system as well as reasons for the creation of these rules

The participants will study the following

I WHAT ARE OBJECTIVES OF THE FEDERAL JUDICIAL METHOD?
II HOW FEDERAL JUDGES ARE SELECTED?
III JUDICIAL DISCIPLINE ON THE FEDERAL BENCH

IV ATTACHMENT JUDICIAL COMPLAINTS FILED, CONCLUDED, AND PENDING
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JUDPICIAL SELECTION AND JUDICIAL DISCIPLINE IN THE
UNITED STATES FEDERAL COURT SYSTEM

Honorable Sarah Evans Barker
Chief Judge, United States District Court, Southern District of Indiana

I Objectives of the Federal Judicial Method

A Introduction The Federal Judiciary, Past and Present

I In the Judiciary Act of 1789, the Congress authorized 19 federal
Judgeships — six seats on the US Supreme Court and 13 district
Judgeships

2 Today, over 800 judges serve in the federal judiciary, and the
sigmficance of the judiciary 1n the political, economic, and cultural
life of the United States had expanded far beyond the Iimited role
our forefathers envisioned

B Judicial Independence

1 Judicial mdependence 1s a fundamental tenet of the US legal
system, and a necessary precursor to the rule of law

2 Judicial independence 1s preserved by, mfer alia fixed tenure, fixed
and adequate compensation, mimmum qualifications, and limited
cvil immunity (Note that m many US states, judges lack
permanent tenure and serve at the will of the electorate)

a Fixed Tenure

(1) Smce 1789, federal judges 1 the U S have had hfe
tenure (Art III, Sec 1 of the Constitution provides
that federal judges shall “hold therr Offices during
good Behavior”) The exception to this rule 1s an
Article I judge (whom the executive may remove for
cause)

(2) Drafters of the US Constitution felt particularly
aggrieved by the frequency with which the Crown
removed colonial judges at 1ts pleasure, therefore, the
“good behavior” standard was adopted to shield
federal judges from political pressure and the threat
of removal for an unpopular decision

(3) Life tenure also guarantees that no transient political
philosophy will come to domunate the courts Under a
life tenure scheme, the composition of the political
branches changes far more frequently than that of the
federal bench, reducing the opportunity for politicians
to “pack” the courts

ik
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(4) (Parenthetically, Ife tenure sometimes creates
appellate courts whose members have sharply
divergent pohtical and philosophical outlooks,
decreasing the likelihood of unamimity in appellate
rulings )

b Fixed and Adequate Compensation

(1)In the US legal system, judicial compensation 1s
fixed by statute, to prevent the legislature or the
executive from rewarding or punishing federal judges
by manipulating judicial salaries

(2) Salaries are set at levels sufficient to allow judges to
live 1 reasonable comfort without resort to
inappropriate  sources of outside income, and
sufficient to isulate judges from the temptation of
bribery or kickbacks

(3) Legal commentators also recommend that salaries be
sufficient to attract high-caliber candidates from the
more lucrative private sector, and to preserve the

mstitutional  presige of a federal judicial
appointment

¢ Educational Requirements

(1) Minimal requirements for education and professional
accomplishment are needed to assure that judges are

adequately prepared for their role and have garnered
the respect of their peers

{(a) In the U S, federal judges must be members
of the bar 1n good standing

(b) The American Bar Association also 1ssues an
independent rating of a candidate’s
qualification for the federal bench

(2) Stringent qualification standards may result 1n a high
level of moral tegnty and professional
accomplishment on the bench, but to assure a broader
political legitimacy, the judiciary must m some sense
be representative of the population as a whole

(a) For example, in the US, women and
munorities have historically faced barriers to
legal education, professional advancement,
and political access As a consequence, the
federal bench 1s predominantly white, male,
and upper middle-class
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(b) In response, some commentators suggest that
judicial recrurtment be conducted with an eye
toward 1increasmng the presence of under-
represented groups on the federal bench, to
better reflect America’s cultural pluralism

d Limited Protection from Crvil Liability

(1)U S judges are immune from civil lawsuits
concerning therr judicial rulings or official
conduct 1 office This protection 1s deemed
necessary to preserve judicial independence,
and to avoid the nefficiency that would result
if judges were forced to devote time and
energy to defending such lawsuits

(2) Federal judges are hable for civil penalties
for extra-judicial misconduct (e g, penalties
ansing from traffic tickets or underpayment of
Income tax)

(3) Likewise, federal judges remain subject to
criminal liability, although — importantly — the
Constitution does not indicate whether pre-
impeachment criminal prosecutions of federal
judges are permissible

3 Judicial independence requires that the judiciary be the final
mterpreter of the law

a In the US, the separation of powers theory dictates that
neirther the executive nor the legislature may alter a court’s
decision 1n a given case

b The doctrine of judicial review also gives our federal courts
the ability to override unconstitutional legislative acts, but
this power 1s not a prerequisite for an independent judiciary
the English legal system maintains 1ts independence without
the power of judicial review

C Judical Integrity

1 Judicial independence 1s not the only Constitutional value m our
legal system, the framers also sought to preserve judicial mtegrity
and accountability by subjecting federal judges to the possibility of
impeachment and criminal hability

2 The values of judicial independence and judicial integrity may
conflict, as illustrated by the debate concerming approprate
mechanisms for judicial self discipline

13



a To the extent that Article III judges are empowered to
discipline one another outside the ordinary process of
appellate review, individual judges may find their autonomy
and impartiality compromised

b Indeed, some commentators suggest that judicial self-
regulation leads to harassment or intimidation of non-
conformist judges

3 The overwhelming importance that we place on judicial autonomy
dictates that, in our system, the Supreme Court — which must retain
maximal judicial independence — may not be subjected to the
discipline of the lower federal courts, the legislature, or the
executive

II How Federal Judges are Selected

A Choosing Candidates

1 Prior to the Carter admimistration (1980s), lower federal court
nominations were routine and relatively apolitical, the executive
branch deferred many nomination decistons to senators

2 Increasingly, both the executive and legislative branches of
government have come to view appointments to the federal bench as
domestic policy-making opportunities

3 With the advent of greater national media coverage of the legal
system (e g, Court TV, CSPAN), and the widespread dissemination
of hugher court decisions on the Internet, politicians and the public
have become more attuned to the politics of judicial nominations
The nomination of judges who are perceived as strongly 1deological
now attracts media and nterest group attention, a grounds well of
negative publicity can sink a nomination

B Candidate Pool

1 In cvil law countries, judges are selected from among those who
have chosen judicial administration as a career path distinct from
law practice

2 In the US, judges are drawn directly from the bar, and most
candidates are successful practicing attorneys or legal academics

3 Judicial appomntments are mnvariably influenced by the political
process, and appontees most often reflect the political 1deology of

(and usually belong to the same political party as) the appomnting
President

C Nomuination and Confirmation Process

1 Candidates for the federal bench are 1dentified by the President, by
the Attorney General, by US senators from the state where the

14



vacancy has occurred, or by local party leaders or judges who wish
to advance a particular candidate
2 Once 1dentified, the candidate will be thoroughly screened

a His or her background will be mvestigated by the Justice
Department and the FBI

b Candidate qualifications will be examined by the American
Bar Association (which 1ssues 1ts own recommendation), and
by the Senate Judiciary Commuttee

¢ The candidate’s oral testtmony before the Judiciary
Commuttee may significantly influence the outcome of the
Commiuttee vote

3 Once a candidate 1s voted out of the Judiciary Commuttee,
confirmation requires a vote of the full Senate

4 Senators play a particularly promnent role mn the selection of
federal district court judges

a A tradition of “Senatorial courtesy” permits Senators from
the state 1 question to advance therr own nomunees first

b The opposition of a home-state senator may prevent a
candidate from ever recetving a hearmng before the Judiciary
Commuttee

D Confirmation Statistics

1 The percentage of nominees confirmed to the federal bench rarely
falls below 70% for any given admumistration, although research
suggests that the confirmation rate for the federal bench 1s slowly
decreasing with time

2 Delays 1n confirmation have also imcreased, to the pomnt where the
average time between referral to the Senate Judiciary Commuttee
and confirmation now approaches two months

3 These trends reflect the increased politicization and public
participation 1 the nomination process

E The role of interest groups 1n the confirmation process does the U S really
go through a process of electing a Supreme Court justice?

F Recent examples of highly politicized confirmation processes

1986 — appomtment of Justice Rehnquist to be Chuef Justice

1997 — failed confirmation of Robert Bork

1991 — nomination/confirmation of Justice Clarence Thomas
Pending nomination of James Beaty, Jr (4th Circuit) — President
Chinton first nominated him 1 1995, again 1in 1997, waiting to see 1f
he will be renominated during this session of Congress

S TS T NS
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G Appomntment processes for non Article IIT federal judges (Maglstréte
Judges and Bankruptcy Judges)

1 Magstrate Judges serve mn the District Court, handling matters
assigned by statute and by delegation from the District Judges, and
by consent of the parties, such as pretrial conferences, case status
hearings and preliminary appearances 1 criminal cases If parties
consent, Magistrate Judges are empowered to handle all aspects of
civil cases Appeals of their decisions go both to the distrnict court
judges and to the courts of appeals

2 Magstrate Judges are appointed to eight year terms by a majority
vote of the District Judges, if the appointee has been a member of
the bar m good standing for at least five years and upon a showing
of competence, commitment to equal justice and good character and
an absence of ethical conflicts A merit selection panel recommends
nominees to the court

3 Bankruptcy Judges form a umit of the District Court but are
appomnted by the respective courts of appeals for the circuits where
they will serve They handle the dissolution and hquidation and
reorgamzation of debt (personal, business and agricultural) and their
terms are for fourteen years Appeals from their decisions go to the
District Court judges, then to the courts of appeals

4 Bankruptcy judges, 1n order to qualify for appointment, must have
been engaged in the practice of law for at least five years Merit
Selection Panels are optional at the discretion of the judicial council
They must be persons whose character, experience, ability, and

commitment to equal justice under the law qualify them for
appointment

III Judicial Discipline on the Federal Bench
A Purpose

1 Our Federal system of judicial conduct regulation serves a dual
purpose

a To provide behavioral mandates and guidelines for proper
judicial conduct

b To 1identify, correct, or pumsh specific actions that
contaminate the judicial process

(1) Federal judges are subject to formal codes of conduct
and statutory restrictions on their behavior

(2) Members of the federal bench also act privately,
outside the bounds of any formal system of conduct
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regulation, to correct the lapses of fellow judges and
to urge remedial action when necessary

(3) Federal judges may be disciplined by a supervisory
judicial body, but they may only be removed by the
Congress, following a lengthy process of
impeachment and conviction

B Formal Constraints

1 Formal constraints on judicial behavior include

a Statutes that apply to many or most federal employees (e g,
prohibitions agamst bribes, nepotism, or certain types of
outside employment, mandatory financial disclosure
requirements),

b Art II, Sec 4 of the US Constitution, subjecting federal
judges to removal from office if they are impeached and
convicted by the legislature of “high crimes and
misdemeanors”,

¢ The “judicial disqualification statute”, 28 US C Sec 455,
which requires judges to

(1) at therr own discretion, disqualify themselves “in any
proceeding 1 which (thewr) mmpartiality might be
questioned”,

(2) automatically disqualify themselves under certamn
circumstances (e g, personal knowledge concerning
the facts, prior familiarity with the 1ssues, or financial
mterests i the outcome),

d The Canon of Judicial Ethics, which includes requirements
that judges mamtamn political neutrality and avoid conflicts
of interest,

e The advisory Code of Conduct adopted by the US Judicial
Conference, whose Code of Conduct Committee renders
non-binding ethics opinions, and

f The enforcement mechamsm of the statutory circuit judicial
councils

C Informal Constramts

1 Prnvately, judges have always regulated the conduct of their peers on
the bench

2 Judges counsel and advise their peers m cases of health or
substance-related impamrment, and admomsh one another over
mattention to duties

3 Informal action has been and remains the judiciary’s most common
response to episodes of judicial misconduct Informal techniques
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include 1dentifying the problem to the judge on a confidential basis,
counseling, advising, talking through the 1ssue without publicity and
without compromising judge’s ability to continue functioning as a

judge Outcomes are reportedly almost always successful, and no
complamnt has been filed

Example Report of an anonymous letter complaining about a judge’s harsh demeanor
on the bench The Chief Judge simply gave a copy of the letter to the judge A few
days later, the judge accused of bemng unduly harsh and impatient telephoned the
Chief Judge to say he appreciated knowing of the complaint and had discussed the
matter with his family who confirmed that he had been very difficult to live with of
late The judge assured the Chief Judge he would make special efforts 1n the future to
correct hus behavior

D Mechamsms of Judicial Discipline

1 Impeachment

a Until 1980, the Constitutional process of impeachment was
essentially the only formal means of disciplining the federal
judiciary, apart from the criminal law

b Although the Constitution makes no express reference to the
removal of judges, 1n the US we have historically treated
Article III judges as “civil offices” subject to impeachment
under Article II

¢ The Constitution and historical precedent distinguish
between criminal matters and 1mpeachment offenses

(1) Impeachable offenses, as defined by the deliberately
vague phase “high crimes and misdemeanors”, are
inherently political

(a) The label “impeachable offense” 1s generally
reserved for grave abuses of the public trust,
thus the legislature 1s free to determine
whether common crimes (e g, tax evasion)
constitute grounds for impeachment

(b) Conversely, mmpeachable offenses need not
amount to criminal behavior

(2) Sanctions (upon impeachment and conviction by the
legislature) are limited to removal from office and
disqualification to hold future federal government
office

(3) It 1s interesting to note that impeachment does not
preclude federal judges from holding government
positions chosen by state electorates For example, a
federal judge who has been mmpeached, convicted,
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and removed by the Senate currently serves as a
member of the U S House of Representatives
d During the 1980s, three Article III judges were impeached
for offenses allegedly commuitted while m office, the first
such prosecutions 1n our history (Judges Hastings, Claiborne
and Nixon)

2 Judicial Self-Discipline

a Under the “good behavior” appointment standard of Article
II and the “necessary and proper” clause of the Constitution,
Congress has now found authority to create a process of
judicial self-discipline for musconduct apart from “high
crimes and misdemeanors”

b In 1980, Congress passed the Judicial Councils Reform and
Judicial Conduct and Disability Act, establishing a formal
disciplinary process for judicial musconduct that does not
warrant 1mpeachment The statute vests enforcement
authority in the judiciary

(1) Academics continue to debate whether this statutory
system of judicial self-discipline  functions
effectively

(2) There 1s also debate regarding the constrtutionality of
a Congressional role 1 disciplimng federal judges,
namely

(a) To what extent does the Constrtution permait
Congress to discipline judges through
sanctions other than removal?

(b) May Congress delegate disciplinary functions
to the judicial branch itself?

(c) May Congress vote to suspend judges, 1if the
Constitution forbids legislative adjudication?

3 Complamts to the Circuit Judicial Councils

a Under the Judicial Councils Act, anyone alleging that a
federal judge (other than a Supreme Court Justice) has
engaged mn musconduct covered by the statute may file a
complaint with the clerk of court in the judge’s circuit

b The statute also permuts the chief judge of the circuit to
mitiate a complaint sua sponte

¢ Statutory Grounds for Complaint

(1)28 US C Sec 372 (c ) authorizes a judicial process
for handhing complamts about judges who have
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“engaged 1n conduct prejudicial to the effective and
expedrtious administration of the courts™
(2) Examples of cases within the statute

(a) A judge who uses his or her office to obtain
special treatment for a party,

(b) A judge who habitually fails to decide
matters 1n a timely fashion,

(c) A judge whose repeated actions demonstrate
a personal bias aganst a group or class,

(d) A judge who sleeps or appears drunk on the
bench,

(e) A judge who excessively abuses lawyers,
parties or witnesses,

(£ A judge who routinely makes inappropriate
remarks,

(g) A judge who engages 1n extracurricular
misconduct such as sexually harassing staff or
others, dating a juror, consorting with a party
to a case (such as a criminal defendant),
drinking excessively or driving under the
influence of alcohol

(3) The statute does rnot cover an allegation that a judge
has made “wrong” decisions 1n a particular case

(a) A complaint regarding biased treatment or an
improper ruling 1n a given case does not
provide grounds for relief under the statute,
but rather should be raised on appeal

(b) Under the statute, a complaint may be
dismussed 1f 1t 1s “directly related to the merits
of a decision or procedural ruling”

d Mental or Physical Disability

(1) The Judicial Councils statute also authorizes judicial
councils to hear complamnts about judges who are
“unable to discharge all the duties of office by reason
of mental or physical disability”

(2) A judge 1s mentally or physically disabled if he or
she

(a) Is unable to comprehend the nature of the
proceedings over which he or she presides,

(b) Is unable to understand the principles of law
mvolved, or
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(c)Is unable to remember testimony and
argument sufficiently well to render fair
judgments 1n the matters before hum or her

(3) The statute does not define or limit the conditions
that might produce disability Possibly disabling
conditions would mclude

(a) A stroke that produces cogritive impairment,
(b) A dementing 1llness (e g , Alzheimers),
(c) Drug or alcohol dependency

(4) The disability that 1s the subject of the complamt
may be temporary or permanent

e Complant Process

(1) The clerk will send copies of the complamt to the
chief judge and to the judge who 1s the subject of the
complaint (Complaints against the chief judge are
sent to the next most senior circuit judge 1n regular
service)

(2) The chief judge will review the complamnt and
dispose of it 1n one of the following ways

(2) The chief judge may disnuss frivolous claims
and those that are not properly raised under
the statute

(b) Alternatively, the chief may conduct a
limited, mformal mquiry for the purpose of
determining

1) Whether the complamnt should be
concluded because appropriate
corrective action has been taken, or

11) Whether further mvestigation 1s
warranted

a) In the latter case, the statute
authorizes appomntment of a
special committee, comprising
the chief judge of the circuit
and equal numbers of circuit

and district judges
b) This comnuttee will conduct
the mvestigation, make

findings, and file a report with
the circurt judicial council
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(¢ ) Judicial Council Disposition

1) Upon receipt of the report, the judicial

council may take any of the following
actions

a) Dismiss or conclude the
complaint

b) Order corrective action (e g,
censure, reprimand, request for
voluntary  retirement,  or
certification of disability so
that an additional judge may be
appointed)

c) If the alleged misconduct
constitutes grounds for
impeachment, the judicial
councll must certify this
determmnation to the Judicial
Conference of the United
States

(d) Judicial Conference Disposition
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1) If the Judicial Conference determines

that impeachment is warranted, the
Conference must transmit  this
determination and a record of the
proceedings to the US House of
Representatives

1) Under a 1988 amendment to the

Judicial Councils statute, the Judicial
Conference 1s also empowered to
forward an 1mpeachment finding
without  formal  complamt or
certification 1f a judge has been
convicted of a felony and mno
procedural prospect remams for
overturning the conviction

1) No judicial body may remove an

Article IIT judge

a) The Constitution mandates that
federal judges may only be

removed following
1mpeachment by the
legislature



b) Councils may order the
removal of federal bankruptcy
and magistrate judges, who are
appointed to specified terms

f Confidentiality

(1) Throughout the complamnt process, files and
mformation regarding the matter are treated as
confidential

(2) The fact of the complaint and the text of the
dispositive order become public only upon final
disposition

g Rughts of the Accused Judge

(1) At each phase of the process, a judge who 1s the
subject of a complamnt has the nght — and may be
required — to make a written response to the
allegations

(2) The accused judge also has the right to appeal the
decisions of the judicial council

b Disposition of Complaints

“The number of judicial complaints filed 1 1997 totaled 679, a 28% increase
over the previous year Table 11 (above) summarizes judicial complaints activity from
1995 through 1997  For the judiciary as a whole, the allegations cited most often
were prejudice/bias, abuse of judicial power, and “other” Of the 482 complamts
terminated m 1997, chief judges dismissed 270 for which no petitions were filed for
review by judicial councils Judicial councils terminated the remammng 212
complaints on petitions for review, all of which were dismissed without any action
taken Eighty percent of the complamts dismissed by chief judges without the
appomntment of a special committee were found to be outside the jurisdiction of 28
US C 372 because they were directly related to the merits of the decisions or
procedural rulings rendered by the judges named 1n the complaints ”
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Judicial Complaints Filed, Concluded, and Pending

Percent Change
1997 over 1996!

1995 1996* 1997
Filed 567 529 679
Concluded 557 608 482
By Chief Judges 401 359 270
Dismissed 387 349 263
Carrective Action Taken 12 3 2
Withdrawn 2 7 5
By Judicial Councils 156 249 212
After Review of Chief Judge s
Dismissal?
Dismissed 155 249 212
Action Taken 1 —_ —
Referred to Judicial Conference — — —
After Report by Investigative Committee
Dismissed —_ — —_—
Action Taken —_ — —
Referred to Judicial Conference —_— —_ —
188 109 306

Pending

'Percent not calculated for fewer than 10 cases
?Petition for review of a chief judge s dismissal of a complaint

*Revised

284

-20 7

-24 8
-24 6

—

-14 9

-14 9

i

180 7

~— o~ [—

Saaquel ) S.,43¥ueH IBDNA  acm .

£L09€ 622 /It

20 d



AFFILIATED WITH
AMERICAN BAR ASSOCIATION

'\{i{’&:’ THE NATIONAL JUDICIAL COLLEGE

JUDKCIAL COLLEGE BUILDING 358 ® UNIVERSITY OF NEVADA ® RENO NEVADA 89557

TELEPHONE (702) 784-6747
PERCY R LUNEY JR. Presud
resiaent (800) 25 JuDGE
FAX (702)7844234
JUSTICETOM C CLARK 1899 1977
Chair of the Founders

JUSTICE FLORENCE K MIURRAY
Chatr Ementa

WALTER H BECKHAM JR. EsQ
Chatr Emenitus

JUDGEB B SCHRAUB
Chatr Ementus

SECTION 2

STATE SYSTEMS FOR SELECTION OF JUDGES

Objective

after completing this section the participants will understand criteria used and commission

procedure m the selection of judges 1n the various states of the USA

The participants will study the following materials

I HANDBOOK FOR JUDICIAL NOMINATING COMMISSIONERS CHAPTER 3
“EVALUATIVE CRITERIA”

II APPENDIX TO CHAPTER 3 “SELECTION CONSIDERATIONS”

III APPLICATION FOR THE INDIANA COURT OF APPEALS
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Evaluative Criteria’
Establishing Criteria

Aspartol the orgarizetional mesting, commissloners will find it holpful 1o :dentify the
evaluative criteria to bo used in the selection process The criteria needed for a
particular judicral position depend on the role the judge will play. By examining the
core critoria winch relate to the work of overy judge, and adding criteria for different
Judicial roles, a commissioner wiil be able to determine the qualities to be soughtina
judicial nominee.

The following exammation of evaluative criteria is based on staté constitutional and
staluiary requirsments for judicial office, fiterature on judicial selection and the
judicial process, and iiterature on judiciat performance evaiuation, Before beginning
theselection process, commissioners should become familar with the minimumlegal
qualifications for the judieizl vacancy in question Qualihcations relating to age,
citizensinp, residency oraiicensetopracticelaw often appsar m state constitutions or
statutes Other sources fur judicial evaluahon include reports by the media, court
cbservers and bar assocations

The appendmto tfus chapter containg suggested measures, 1n question form, foreach
criterion. Each question has been designed to highlight particular aspects of an
appiicant's background By considenngeach ofthequestions, a commissioner should
gain msight into whether arny given apgilcent will make a good jutige

A judicial nommnating commissioner will find it helpful 10 use Rexible, subjeciive
¢riteria when screening and svaluating candidates for judicial office. Beiow is & hst of

29



14 suggeasted triteria for judicial selechion

Roles and Their Criteria

Qualitics for alt judges
@ sufiable age
@ good health
@ impartiatity
@ industry
& integrity
® professiongl skifls
@& community cantacta
@ social awaieness
Addiional qualithes for appoilata judges:
& colegiality
& writing abiiity
Addiiongl qualities tor trat judges:
& deCiziveness
® juthcial temperament
@ speakng ability
Additions! qualtios for supervisory judges:
® admnistratve ability
® interpergonal skills
Qualities for Al Judgss

Sunable Age A cendidate for Judical office should be old enough 1o have iogat
experience but not too old to possess the level of energy demanded by a judicial
position Any age lumitations will depend on individual circumstances such s5: health,
engrgy, vitality and mandatory retirement requirements. Since a fine must be drawn
someawhere, however, there iz ampie justification for a maximum age of 80 if the
candidate would be a first time judge and an age of 64 for promotion toa higher court.
The public ss entitied to the appointment of persons who are abie to render Jong and
vigorous service as part of the jucictary A maximum age is &lso consstent with the
policy behind mandsatory retivement plans now exsting in 39 stales end requiring
judges to retire from the bench at ages ranging from 701075 The ageof appomtment
shoutd be sufficiently low to avoid a judge’s mandatory retirement just as the judge has
reached peak effectiveness

Good Health Tha demands of judicial office requue 2 high leve! of performance and,
congasquently, apphicants should be physically and mentally healthy Good physical
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heaith requires judges to be fres of debiltating aflments, 1junes and diseases. Good
mental health requires an indvidual to have 8 sound, alert ming and 2 high degree of
emotional stabiity. An applicants health should not interfere with judicial duties or
adversely aflact the ability to function as a fair and impartial judge

imparlialty Agocdijudgeshould possess the abiiity lo treat cages objectively regarde
less of theidentity of the parties or the subject matter of the controversy The judgewil§
be required 1o consider the facts befors the court neutrally and with an openmind A
judge will be asked to ignore personal pretilactions and “disengage himsselfso faras
possible, of everyinfluence thatis personat or that comes from the perticular situation
whuch Is presented to him, and base his judicial declsion on elements of an objective
nrature."2

An applicant who 15 an altorney, must be able to make the iransiuon from a lrammed
advocate to an independent fact-finder and evaluator He or she must he capable of
putting aside a iendency to pick sides and be able to analyze the facts of any given
caontroversy objectively

Finally, a judge should carry an impression of fairness to the parhizs to 2 controversy, to
the attorneys and to ather judges, Actorsin that judge’s court should feal confident
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health requires judges to be {ree of debiittating aiments, injuries and diseases. Good
mental health reguires an individual to have & sound, aiert mind and a high degres of
emoticnal stabriity An apphcant’s health should not intesfere with judicial duties or
adversely affect the abiliy to function as a fair and impartial pdge

impartiality A good judgeshould possess the ability lo treat cases objectively regard-
less of thedentity of the parties or the subrect matter of the controversy The judgswill
be required to consider the facts before the court neutraily and with an opsnmind A
judge wilt be asked to ignore personal preditections ang “disangage mself 3o far as
possible, of every infiuanca that s personai or that comes from the particular situation

which is presented to him, and base his judicial decision on slaments of an objactive
namre "2

An apphcant whe 1s an attornay, must be able to make the transibon from a trained
adyocate to an independent fact-Bnder and evaluator He or she must bs capable of
putting aside a tendency to pick sides and be able to analyze the facts of any given
cantravorsy objectively

Finally ajudge should carry an impression of farness tothe parties to a controversy, to
the attorneys and to other judges Actors in that judge’s court should feel confident
that thewr sice will be afforded fair and Independent consideration

{ndustry The demands of rising casaiosds and backiogged calendars have accentu-
ated the importance of selecting ndustrious judges. If, m the past, it was ever vaiidto
congider a judgeship e form of smecure for lawyers who were ready 1o work less, that
assumption I3 no lenger valid today 3 The impac! of caseicad pressures on the core
requirement of |udicial industriousness applies with equal strength to both inal and
appeliste courts

The quality of industry incorporates saveral typas of work habits Dedication is ene
aspect ofindustry and Inciudes a willingness to devote sufficient, or evenextra, time to
complete tazks Industry siso demands diligence, involving steady and constant
application to the task at hand 4 Punctualityis aiso required A judgeshould be prompt
and prepared To retam public confidence in the administratian of justics, a judge
must be in the habit of opening court on time Another aspact of industry is dacigive-
ness, which is of perlicular importance 1o triat Judges To keep cases moving, 8 judge
must bo willing and able to reach decisions with canfidence and without hesitation

Fmally, anindusirious judge 18 a good administrator, knowing how to manage time and
ensure that any judiclad steff wark at peak efficiency

{ntegrity The responsibility of judges for making decisions thal alfect lives and for-
tunes requires the selection of men and women 0f unguestioned integnity At a min-
imum integrity means intellectual honesty, mosal vigor and professional uprightness

italso roquires s sanse of honor, trustworthiness and absohute sincerity and reliability
A judge with Integrity is unswervingly sthical Ethical conduct by judges requires, ala
minimum, commitment and adherence to the law, the Code of Judicial Conduct and
the Code of Prolessional Responsibifity
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Professional Skilis Al judges are expected 1o be well-versed in fundamental lepal
areas Even judges who areassigned to courts where they will have only one type of
cese musi be prepared to hear & varlely of 1ssugs covering procedure, evidence and
conshiutional law a3 well as ths substantive areas of their gourt's jurisdickion

Neither graduation from faw school nor the fulfilment of a minimum requrrement of
years admitted to praclice is sufficient 1o acquire the professional skills nesdsd for
sudicial office Both the length and type of legal expenence should be taken into
account As a general rule, about 10 years of fitigation experience wouid indicate a
famiilarity wath court procedures and iegal subjects

Lega! analytic abulity Is squaily valuabls idaatly, a judicial ¢andidate should possess
ntelligence. a capacity for abstract thought and inleliectual curiesity

The quality of ciarily of thought and expression. .mosns licdity m reasoning. a
sense of erder or arrangement. The model judge must know instinctively the differ-
enice batwaen that which ke imporiant and that which is meraly inteyesting. Hemust
know well the metenal fallacies of reesening and avois them S

Judges are often asked to become expsrts in different areas of the law with each
assignment. Effective judges can adapt to & variety of assighments Thus, & quahfied
judicial candwdate must baableto achieve a level of expertiss inone area and yet fraely
move into ancther when a new assignment cregtes such a gemand

Communily Contacts Judges ere in & position to enhanch the public’s view of the
court. Itis desrable for judges 1o act as s court alson 1o the community. When judges
publish arlicies, teach, and parhcipate In community aclivities, they benelit both the
court and the public in perticular, participation in communily activities can enable
judges to de more sensitivs 1o the problems and concerns of aitorneys practicing
belore them as well as those of the parties to a disputs In agdition, the community 1s
likely to become more sensitive to the pressures of the court and in turn more
supportive of ihe needs ofthe court. Judges, in shert, should maintain anawarensss of
their public role

A judge should striva to make the court 88 vialbls to the public as is consistent with
the privacy needed ior meditative, studious, and deliberate docision making. The
oniy businass of g court it public business. Tharglore, hashould imtiate and accept
procecures which will make the court system and Hs judges accountable to the
poople for the pubkc funds ulized ang Tor ths public power conferred ypon the
courts and judges 5

Social Awsreness “The great ides and currents wiuch engidf the rest of men do not
turn aside in their course and pass theyudges by," seid Justice Cerdozon his lectures
on The Nature of the Judhcml Process.” Jutheial decisions even when they only
attempt to resoive the nghts of the iImmediate parties, must somebmes delve Into the
reaim of socisl or public policy Thus, #t w useful for judges to have some familiarily
with and sensitivaty to the range of social issues whech often confront the courts

At the same tims, however, judges must be aware of and 3ensitive 10 the uses and
fimwtations of thefaw as a tcol for correcting socis! problems. Assuradly, not eyery case
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requires changss m legal doctrine or a refashionmg of principles to meet some
perceived need of public pelicy The law must have 2 degrae of stability and predicta-
tility from past through future generations. Yet, a judge should have an interest in
Improving the law and its service to peopie Improving the law will induce a willing-
ness, when circumstances require, to perrit changes in legal dogtrine, bringng the

law mto conformty with changed social conditions and evolving concepts of sociat
fustica

Additional Qualites for Appeliste Jutiges

Unlike trial court judges, appetiate judges are all professional witers An appellate
judge must write his or bor opirsons and do 50 in 1soiakon from the lawyers, jurors,
witniesses and litigants normally encountered by triaf judges However nomatter how
isolated the appellate judge may be when actually writing an opinion, appeliate judges
must have the ability to work with therr colleagues in the procass of collectve
decsion-making

Collegrality The collective detision making aspect of an appeltate jidge’s role
requires loyaily to the appeliate court. Appeliate judges are engaged in an attempl to
expross the law. This common purpose domands ioyalty to the court as both an
matitution and a collection of diverss individusls

Collegiality requures judges to understand and respect their golleagues’ diffenng
views Parsonalily disputes should be minwmnized and the art of compromise devel-

oped. As a part of the art of compromise, 8 judge must bacapabloofboth giving and
raceving criticiam.

A good appeliate judge recogmzos that he Is part of & greater whdie, which ss fself
part of a process 'Thus, he cares abaut tha quality of sll decisions rendered by his
court, not simply his own apinfons To that ond, hwe Is skilied in e art of
campromise—he makes, and takes, suggestions, but he nover compramiacs his
principlas He reviews his colleagues' opinons 8s carofully as he can and when
ultimately, he disagress, ha expresses that disagreoment. He cuculatas afl of hia
opiniona including his dissents, as promplly as possibla, bacausa hi knows that
there is no excuse for unnecessary juciclal dolay.®

Weiting Abulity Since appsfiate judges spend a major part of thsir tme writng opin-
lons, itie srucial that they be able to produce tucid and understandable opinions The
organization of an opinion will persuade its readers through Jts logic and internat
coherence. As one prorunent professor potod

The quality of a judge’s opinion has a good deal to do with whither he = 2 gocd
Judga. i his opinions ave disorganized or itliterate, ormamed by faliecos of lagic, or
lengthenad by wordy itrelevance, he ss not good at performing one of an appoliate
judge's major jobs. Mere avoidance of thess vices, though, doss not sions makeone
a gooxs judge Quality in opinions and, by the seme token, qually in that aspact of

judicial performanes, dapends uitimaiety upon the scundnesy of reasonrung and
decision containad in the opinicn.*

Addifionst Qualities for Trial Judges
Trial judges musi be capable of dealng with a wide range of acthrs in their courtroom
Nol only must a tnat judgs respond o attormeys and thelr clients but they must algo

34




react {0 witnesses and be able {o mstruct jurors on the imal

Decrsiveness A trial judge must be capable of makmg quick docisions under pressure
Often a trisf judge will ba required to rule on objections as soon as they are raised
Motions, too, will require prompt decisions iIf ceses are o progress A trialjudge must
be able to keep cases moving and be willing and abie o reach decisions He or she
must be able lo quickly sesimilate law and facts and to rebpond to ssues rased by
counse! with confidence and without hesitation. The judge must be wiliing 10 make
hard decrsions and be able to rule with firmness,

Judicial Temperament, The judge's job includes contactwith lawyers members ofthe
pubhc and court employess and requires an Inordinate amount of an elusive quality
called judicial temperament Judicial temperamsnt encompasses 8 variety of noble
qualities. One of these qualities Is dignity To be dignified s judge must possess “gulet,
tactful ways, and calm ye! firm assurance "1° Dignity allows 2 judge to carry autharily
and inspire respect for the courl Judicial temperament also seguires sensitivilty and
understanding. An understanding judge ie sensitive to the feetings of those before the
court, recognizing that each and every case is important toall the parhicipants. Finatly,
8 candidate is not femperamentally surted for the bench unless he or she possesses
graat patience Patience is simply the ability to be even-fempered and 1o exercisa
restramt.

Speaking Atelity A trisl judge shouid speak effectively in grder to be understood by
those appeanng before the banch as well as by visitors in the courtroom. More
importantly, any defendant eppeanng before a judgs without counset must under-
stand the judge's questions refating to issuas such as whether the defendant is eligible
for court appointed counsel. Finally, communicetion ekilis are essential for a clcse
working relationship with & jury The judga must give the jury an understanding of s
role and wnstruct the jurors on the law using plan Engish

Additionsl Qualities for Supervisory Judges

Many judges haverasponsibilihies apart #rom adjudication Some fitl special positions
such as preswding or chiel judges that requwe advanced supervisory skilis. As an
administrator, a judge shouid be able to dotegste responsibitity and use the time and
talents of his or her staff wisaly In agddition, a judge acting in a supervisory capacdy
wiil need certam interpersonai skilis

Admmnsirative Ability. Whese ajudge has administrative responsibilities, he or she will
need to be a good organizer Orgarization skilis Inciude an abilty 1o delegate certain
administrative responsibiiities and to use a staff wisely Admanstrative ability includes
keeping files and papers well-organized and keaping abreast of office activities

interpersonel Skilfs As asupervisor, ajudge should also possess certam intsrpersonal
akills. When supesvising an admerusirative staff or other judges, a judge should have
the abilty to motivate cthers. A good supervisor should review the work of a staff and
kesp the statf informed of is love! of performance. When overseaing other judges, a
supervisory judgs should be skiled at mediation For example when pidges have
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differing viows on court adminstration the supervising judge may need o encourage
compromise

Conclusion

By adopting concisety defined criteria for judicial selection, a nominating commisson
will bo aquipped to effectively screen and evaluate candidates for judicial office. When
thesa criteria and suggested measures for avaluation have been adopied in advance,
many of the frustrations and apprehensions of commissioners will be alimtnated
Commissioners equipped with a solid idea of what they should look for i any given
applicant will ba secure in thelr final recommendations to the apponting authority A
commission thet has defined s standards for evatuating judiczal candidates will gan
confidence that it haa chosen thoss best qualified to hold judicial office

1 This chapter 19, m karge part, an abstract of a report of the special AJS Committee on
Qualilications Guidsfines for Judicia! Candidates,
2. 8 Cardozo, THE NATURE OF THE JUDICIAL PROCESS 121 (1921) (The Storma Lactures
at Yale Unlveraily)
3 E Devitt, Ten Commandments for the New Judge, 47 ABA 1175, 1178{1961) roprinted
ineSABAJ 574, svsum;
4. American Bar Aszocietion GUIDELINES FOR JUDICIAL SELEETION {1981 (unpub-
5 R Aldisert, Yhat Makey a Good Judge? {pt. 11, 14 WA Rep 1,2 (Winter 1962)
8. N Helfernan, Whnd Makes & Good Judge? (pt. 2) 14 WA Rop 4,5 {Spring, 1882)
7 Cardezo, suprancie 2 ot 168
8. S. Roberts, What Makes @ Good Judge™ (pt 2}, 14 IJA Rep 4.8 (Epring 1962)
8 R. Loftar, Waat Makes a Good Judpe? {pl. 2). 14 1JA Fep 4.9 (Spring 1962).
10 B. Shientag, THE PERSONALITY OF THE JUDGE 42 {1974) (Benjamin N Cardozo
Lectures, Association of the Bar of the City of New York)
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APPENDIX.
dalection Congiderationg.

Suitable Age

Suggested Measures Answers to the foliowing questions should be helpful in evaluat-
ing whether or not an individual 1s an appropriate age for judicial selection

1 How old 1s the individual?

2 What if any, mimimum age limitations are listed in the states constitution and
statutes for this judicial office?

3 What 1s the states mandatory retirement age?

4 Forwhat period of time f at all, 1s a judge allowed to serve beyond the mandatory
retirement age?

5 What s the term of office for which this person is being considered?

& Will this individual be able to complete his/her term of office before the mandatory
retirement age?

7 Will this person’s age imnterfere with the effective discharge of judic.al duties?

8 Willthis person s age allow him/her to give reasonably long and vigorous service to
the bench?
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Good Health

Suggested Measures The following questions may be useful to ask individuals therr

dottors and acquamntances to help determine if the candidate has sufficiently good
physical and mental heaith for service on the benzh

1 Has this person seen a doctor withun the past year?

2 Has the doctor filed a medical report on this person?

3 What s the doctors professional opinion regarding the state of the individual s
health?

4 Will this person’s physical health interfere with the performance of judicial duties?

5 Does this person have any habits which would impair his/her abiiity to perform
tudicial functions?

6 Has thrs person had a senious iliness within the past five years? 1f so, are there any
continuing side effects from this iiness? What are they? Would they interfere with the
performance of judicial duties?

7 Has this person ever been hospitalized or substantially incapacitated for more than
ten days within the past five years due to illness or injury? |f so are there any
continuing side effects from this hosprtalization? What are they? Would they interfere
with the performance of judicial duties?

8 Does this person suffer from any physical handicaps that could mpair his/her
effectiveness on the bench?

8 Has this person ever been treated for alcoholism? If so when was the treatment

sought and will this person and his/her physician certify the alcohol problem s
controllied?

10 Has this person ever been under psychiatric or psychological care? If so what was
the problem? Would the problem interfere with his/her effectiveness on the bench?
Does the problem still exist?
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Impartiality

Suggested Measures in determining whether someone s or can be impartial as a
judge it may be helpful to seek answers to the following questions Since there are
many imponderabies mvolved in judging the ability to be impartial, 2 number of
questions are suggested

1 Canthis person listen to the arguments of all parties before making up his/her mind
compietely on the determination of legal 1ssues?

2 Is this person willing to limit activities and relationships that wili tend to interfere
with his/her usefulness as a judge?

3 Does this person possess the equanimity to avoid undue influence on his/her
decistons through flattery or adverse comments and criticism?

4 Is it hkely this person will be influenced by demands of particular groups or
organizations or destre for personal popularnty or notoriety?

§ Can this person set aside party preference and be free from political ties which may
bias his/her decisions?

6 Wil this person’s rulings be free from racial bias? religious bias? ethnic bias? bias
based on sex? bias based on social status of the parties? bias based on the economic
status of the parties?

7 Will this person be free from predispositions in criminal cases? in suits for money
damages? in domestic relations cases? in ciass action suits? for or against corporate
defendants?

8 Will this person show favoritism for or against any attorneys?

9 Is this person able to refuse presents or favors from tawyers or htiganis?
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Industry
Suggested Measures Answers to the following questions should be helpful in deter-

mining whether or not the individuat being evaluated is industrious

1 Is this person an earnest worker?

2 Isthis person willing to devote ime beyond the normal length of a working day to get
his/her job done?

3 What have this person's working hours been like in the past? Would they be likely to
change?

4 To what extent does this person balance doing his/her own work with delegating to
others?

5 Does this individual insure steady progress on assignments given to him/her?

6 Does this individual have a reputation for completing assignments on time?

7 Is this individual usuaily well-prepared?

8 Is this individual usuatly thorough in his/her work?

9 Does this individual have a habit of keeping appointments and arriving on time?
Additional questions for apphcants presently sitting on the bench

10 Does this person begin court promptly?

11 Does this person issue timely rulings and judgments?
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Integrity

Suggestad Measures It 1s possible to suggest a number of questions which, if ans-
wered, couid be useful in determining whether or not a person has integrity However
it should be understood that integrity ts an intensely personal quahity and often its
presence or absence 1s not easily discerned by others Therefore these questions are
offered as guidelines only, with the caveat that many may be difficult to answer

1 Does this person have a reputation for cutting corners?

2 Does this person have a reputation for refusing to deal openly and fairly with
adversary counsel or other attorneys?

3 Has this person been found by a court to file misleading documents or papers?

4 Have any comptlaints been filed against this person with any disciplinary body? if so
what was the nature of those complaints? Have any of those complaints resulted in
discipline or sanctions? if this person has been disciplined, how long ago did the
discipline proceeding take place?

S Does this person pay his/her debts and discharge his/her obligations promptly?
6 Has this person ever been held in contempt for deliberately misquoting the law?
7 Does this person have a reputation for misrepresenting facts or evidence?

& Has this person ever been arrested for any violation of any law? If so, were any
charges ever brought? What was the resuit?

8 Has this person been involved as plaintiff or defendant in any legai proceedings
involving moral turpitude, dishonesty or unethical conduct on the part of this person?

10 Has this person regularly filed federal (and where applicabile state and local)
income tax returns?

11 Has this person made any false or misleading representations on his/her apphicant
questionnarra?

12 What s this person s reputation in the community for integrity and respect for the
law?
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Professional Skills

Suggested Measures The following questions should provide insight into a candi-
dates professional skills

1 Before what courts is this person admitted to practice law? What were the dates of
this person’s admission to these courts?

2 Before what admnustrative bodies 1s this person admitted to practice? What were
the dates of this person’s admusston to such bodies?

3 Is this person actively engaged in the practice of law?

4 i this person is not now actively engaged in the practice of law was he/she ever so
engaged? For how long and during what penod of time?

5 What has been the general nature of this person’s legal practice? Has he/she
specialized in any areas? What are the areas of specialhization”?

6 Has this person regularly appeared in court as part of his/her legal practice? If so

how many cases has this person tried to conclusion as a trial lawyer? Generally what
types of cases were they?

7 How many appeals has this person argued? Generally, what were some of the 1ssues
on appeal?

8 How many cases has this person handled before adminustrative agencies? What did
some of the proceedings involve?

9 How extensively has this person been invoived in depositions motions, and other
activities related to discovery?

10 Has this person published any legal books or articles?
11 Has this person ever taught any law school courses? What were they?

12 Has this person ever taught any continuing legal education courses? What were
they?

13 Has this person ever clerked for a judge?

14 Does this person show an understanding of legal 1ssues in wrntings and
arguments?

15 Is this person generally well educated and informed in fields other than law?

16 Does this person possess a general working knowledge of the substantive law n
the fields which are Iikely to be encountered on the bench?

17 1sthis person well versed in the procedural and evidentiary law ot the jurisciction?

18 Is this person generally famiitar with current iegal trends and new developments in
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statutory and case law?

19 Has this person attended any continuing legal education courses or seminars in
the past five years? What were ths subjects? How many hours of course work did
he/she complete?

Additional questions for applicants presently sitting on the bench
20 Are this person's decisions well reasoned and well thought out?
21 Does this person show an understanding of legal 1ssues in rulings and decisions?

22 Does this person ask relevant, perceptive questions about matters before his/her
court?
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Community Contacts

Suggested Measures The strictures of the Code of Judicial Conduct may make it
somewhat difficult o evaluate an individual’s ability to limit outstde activities while still
mamntaining community contacts that are beneficial to the court and the community
The following questions may be useful to help indicate whether the person has the
interest desire and ability to engage in himited but appropriate commurnity activities

1 Has thisindividual ever spent any time as a lecturer or teacher in a law schooi? Inany
other institution® How much time?

2 Is thisindividual willing to serve as a lecturer or teacher in alaw school in the future?
In another educational institution?

3 Has this individual participated as an instructor in any continuing {egal education
courses?

4 Is this individual willing to devote some time to serving as an instructor of continuing
legal education courses?

5 Has thts individual ever participated as a guest lecturer at any law schools?

6 Does this individual belong to any bar associations or professional orgamizations?
Which ones?

7 Is this indwidual active 1n any commuttee work for any bar associations or profes-
sional organizations?

8 Is this individual willing to spend some time speaking to bar associations or
professionat organizations?

9 Is this individual involved in any civic or charitable activities? What are they? What is
the extent of his/her involvement?

10 Does this individual have any cultural interests or activities?

11 What are this individual s hobbies or outside interests?

44



Social Awareness

Suggested Measures Social awareness is perhaps the most difficult quality of all to
identify Although it 1s possible to evaluate an individual s background and actions,
social awareness is almost closer to a jurisprudential philosophy than a personaiity
trait Therefore, the following queshions are suggested only as guidelines informinga
judgment, these suggestions should not be considered as conclusive proof or evi-
dence of a candidate’s social awareness

1 Does this person appear to have a strong sense of social and moral responssbility?
2 Has this person ever engaged in any pro bono legal work? What was 1t?

3 Has this person exhibsted any knowledge or perspective and understanding about
legal hustory and philosophy®?

4 Has this person demonstrated an ability to balance competing interests of stare
decisis (adherence to precedent) and social change?
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Collegiality

Suggested Measures Collegiality 1s an especially difficult quality to measure It may
not easily be observed in the workstyles of lawyers or trial judges who are candidates
for the appellate bench and it 1s even hard to measure 1n sitting appeliate judges
However, when a Judge does not work well colleqially, the lack of collegiaity 1s
probably conspicuous by its absence Thus many of the guestions that may be useful
in helping to measure collegiaiity focus as much on personal lifestyle as on the way an
individual has conducted his or her professional career Nevertheless the ability to
function smoothly in a collegial court 1s an essential quality for appeliate judges, and
the following questions may be useful in judging its presence or absence

1 Does this person tend to monopolize conversations?

2 Can this person be persuaded to change his/her mind?

3 Does this person respond weli tb criticism?

4 Is this person perceived as unreasonably ngid in his/her views?
5 Can this person constructively criticize others?

6 How long has this person been emplioyed at his/her current place of business? How
long was he/she employed at his/her previous place of business?

7 Does this person indicate loyalty to his/her current ar former employer?

8 How does this person perceive his/her fellow workers and subordinates? How do
his/her fellow workers and subordinates perceive him/her?
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Writing Ability

Suggested Measures Writing ability is hikely to be revealed over an individual s entire
career Like most skills when honed by frequent use and practice it tends to improve
over time Thus there should be ample evidence of the writing ability of a judge or
judicial candidate In evaluating this evidence, the following questions should prove
useful

1 Canthis person claim sole or primary authorship of any briefs? How many? Are they
clear and understandable?

2 Can this person claim sole or primary authorship of any law review articles? How
many? Are they clear and understandable?

3 Can this person claim sole or primary authorship of any continuing legal education
or bar journal articles? How many? Are they clear and understandabie?

4 Has this person done any nonlega! writing? What has he/she written? Isit clear and
understandable?

5 Does this person indicate a good command of English grammar?

6 Does this person indicate a good style of composition in his/her writing?
7 Can this person meet writing deadlines?

Additional question for applicants presently sitting on the bench

8 Has this person wntten any judicial opinions? How many? Are they clear and
understandable?
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Decisiveness

Suggested Measures A judges ability to be decisive 1s one of the harder qualities to
test Some find the Judicial decision making role to be very compatible with their

personahties The foliowing questions may be helpful in indicating the presence or
absence of decisiveness

1 Can this person make up his/her mind?

2 Does this person have the conviction to stand by his/her decistons?
3 Can this person be firm in conducting court proceedings?
Additional questions for applicants presently sitting on the bench

4 Is thus person able to keep the caseload moving?

§ Is this person firm in conducting court proceedings?
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Judicial Temperament

Suggested Measures Since judicial temperament 1s, in reality, a broad category
consisting of a number of persenal virtues, a vaniety of questions can be used to
determine how well a person rates with respect to this quality

1 Is hefshe a good histener?
2 Does this person have a reputation for losing his/her temper?
3 Is this person courteous i his/her deahngs with others?

4 Has this person ever been held in contempt of court? If so what were the
circumstances?

5 Does this person often speak 1n an intimidating manner?

€ Is this person tactful and diplomatic?

7 Does this person put others at ease?

8 Has this person been flexible in dealing with different people in different situations?
9 Does this person get along with partners?

10 Does thus person treat subordimnates with respect?

11 Does this person exercise tolerance and self restraint?

Additional questions for applicants presently sitting on the bench

12 Does this person pay attention to the arguments of counse! and testtmony of
witnesses?

13 Does this person avoid sensationaiism in court?
14 Does this person have a reputation for being coercive in conducting court?

15 Was this person ever rebuked by an appellate court for fack of judicial tem-
perament?
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Speaking Ability

Suggested Measures The practice of law 15 a career which requires the ability to
communicate through speaking Whether a lawyer tries cases, argues appeals or
negotiates corporate deals he/she must be able to persuade others through his/her
speaking skills Thus the lawyers entire career should help provide clues about
his/her oral communications skills Inaddrtion the following questions may be helpful
to ask to indicate how effectively the applicant communicates through speaking

1 Htheindividual was invited for an interview did he/she give convincing well-spoken

responses to guestions? Could he/she explain legal concepts clearly to any non-
lawyers involved n evaluation?

2 Has this person taught any classes? How was he/she received?
3 Has thts person given any speeches? How were they received?
4 What 1s this persons reputation for effective speaking among his/her colleagues”?

5 What I1s this persons reputation for effective speaking among judges he/she has
appeared before?

6 Does this candidate have a fluency with and command of the English language in
his/her speaking?

7 Hasthis person demonstrated talent in communicating technicat and complex legal
matters to clients?
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Administrative Ability

Suggested Measures Admimstrative skills can be demonstrated 1n a variety of ways
Thefollowing questions may be helpfut in indicating whether an individual has admin-
istrative ability

1 Does this person approach problems in a logical and well-orgamized manner?
2 Does this person manage hus/her time effectively?

3 Hasthis personshown an ability to delegate assignments? is he/she a good judge of
what to delegate? Is he/she a good judge of the people to whom assignments should
be delegated?

4 Can this person keep tus/her files and papers weli-orgamized? Can he/she locate
documents when he/she needs them?

Additional questions for applicants presently sitting on the bench
5 Does this person make appropriate use of time in a courtroom?

6 Can this person move his/her docket effectively?
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Interpersonal Skills

Suggested Measures The following questions may help to indicate whether an indi-
viduat possesses those interpersonal skills necessary to be a good supervisor

1 Isthis person an effective supervisor? Does this person train his/her staff? Does this
person review the work of his/her staff? Does this person keep his/her staff informed
about its leve! of performance?

2 Does this person appear able to motivate others?

3 Hasthis person taken responsitulity for errors and oversights committed by the staff
he/she supervises?

4 Is ths person skilled at mediation? Can he/she persuade people to compromise?
5 Has this person acted in a supervisory or leadership capacity within a law firm?
6 Has this person demonstrated leaderstiup ability when chairing any commuttees?

7 Has this person had to mediate among differing demands when in a leadership
position”?
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INDIANA JUDICIAL NOMINATING COMMISSION
APPLICATION
FOR THE
INDIANA COURT OF APPEALS

I Please provide your
A Full legal name and any former names

B Addresses and telephone numbers (home and
office)

C Date and place of birth
D Social Security number
E Marital status

F Spouse's and children's names, 1f

applicable, and
their birth dates and places

IT Please attach your recent photograph to the
front of each copy of your application

ITT A In what county of Indiana are you domiciled
and for how long-®
B When were vou admitted to the Indiana Bar?
C What 1s your attorney number®
v A Please list all colleges and universities
you have attended other than law schools

Please attach tran- scripts from each

School Dates Enrolled Degree or
Certificate

B Please list law schools and post-Jd D
programs attended Piease attach transcripts
from each

School Dates Enrolled Degree and
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Class Rank

C Please describe any academic honors,
awards, and

scholarships you have received and when

vV A Please provide your employment history since
graduation from college, 1ncluding
titles or positions, locations, and dates

B If applicable, describe the nature and extent
of your practice of law, present and former,
and indicate the names of your partners,
assoclates, or employers Please include a
description of the extent of your jury

experience, 1f any

C If applicable, describe the nature and extent
of vyour Judicial experience Please 1include a
description of your experlerice presiding over
Jury trials, 1f any

Vi A Please list by caption, cause number, and
filing date up to five of your trial or appellate
briefs and/or written judicial opinions

B Please list up to five legislative drafts or
court rules written Py you Piease refer to tnem by

official citation, 1f applicable, by date, and
by subject matter

C Please list up to five of your contributions

to legal journals or other legal publications
Please give titles, official citations, and a
prief description of the subject matter

D Please submit copies of any four of the
entries listed

E Please describe the nature and extent of any

pro bono work you have undertaken in your
career

F Please 1ndicate the five most significant
legal matters entrusted to you whether as a judge or
lawyer and why you believe them to be so

G Please provide the names, addresses, and
telephone numbers of three attorneys who have
been your profes- sional adversarlies 1n your
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practice or who have litigated substantial cases

in your court and who would be 1in positions to
comment on your qualifications for this Judicial
position

VII A Please describe any efforts, achievements,

or contributions on your part, including written
work or speeches, made toward the
improvement of the legal system and the

adminlstration of justice

B Please describe any efforts, achievements,

or contributions on your part, including
written work or speeches, concerning public affairs
and contemporary problems

C Please list any memberships and offices you
have held in civic or charitable organizations,
including brief descriptions of the purposes of the
organizations and of your involvement

D Please list any memberships and offices you
have held in professional organizations, as well

as brief descrip-
tions of the purposes of the organizations and
of your involivement

E Please list any memberships you hold in
social clubs or organizations 1f any of these
restricts 1ts member- ship on the basis of race,
sex, religilon, or national origin, please
indicarte

F Have you had any teaching experience 1n the
law? 1If so, give the names of the institutions
Or programs, your titles, and the dates

G Please describe your hobbies and other
leisure activities

VIIT A Please provide names, addresses, and

telephone numbers o0f three professional
references

B Please provide names, addresses, and
telephone numbers of three personal references

C Please list any lawsuits or legal
proceedings, including bankruptcies and
dissolutions, 1n any Jurisdiction, to which you have
been a party Please provide dates, docket

numbers, names of other parties, and, 1f
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needed, a brief explanation

D Have you ever been arrested or cited for any

violation of the law other than for routine
traffic violations® If so, please provide dates,
jurisdictions, and a brief explanation of the
arrest and its resolution

E Are you now, or have you ever been a member
of the Bar of any other state® If so, when and
where®

F Have you ever been disciplined 1n any way,
formally or 1nformally, by the Indiana Supreme
Court Disciplinary Commission, by the Indiana
Commission on Judicial Qualifications, or
by similar committees 1n other
jurisdictions®?® If so, please explain

G Have you filed all federal, state, and city
tax returns which are now due, and are all payments
current? If answer 1s no, please explain

IX A Please attach a copy of a statement from

your physician describing your general physical
condition

B Do you have any physical limitations which
requlire accomodation® If so, please specify

C Have you ever been diagnosed as having an
emotional or mental condition or i1llness, or have
you undergone treatment for an addiction to drugs
or alcohol? If yes, please provide pertinent dates
and names of your doctors

APPLICANT'S SIGNATURE

56



WATIVER AND STATEMENT OF CONSENT

The undersigned applicant hereby waives the benefits of
any statute, rule, regulation, or doctrine of the
common law prescribing confidentaiality or privacy of
records The zreach of this waiver extends to the
records of any administrative, disciplinary, or
governmental agency or committee, 1ncluding but not
limited to the Indiana Commission on Judicial
Qualifications, the Indiana Supreme Court Disciplinary
Commissicn, the Board of Law Examiners, and any similar

agencies of other Jurisdictions The undersigned
further authorizes and reguests every person, firm,
company, corporation, governmental agency, court,

association, or institution having control of any
documents, records, or other information pertaining to
the undersigned, to furnish to the Judicial Nominating
Commission or 1ts agents any such information,
including documents, records, disciplinary complaints,
formal or informal, pending or closed, or any other
pertinent data, and to permit the Judicial Nominating
Commission or any of 1ts mempers, agents or
representatives TO 1nspect and make copies of sucn
documents, records, or other information The
undersigned specifically authorizes the release of any
state or federal tax information The unaersigned does
hereby release and discharge the Judicial Nominating
Commission, 1ts 1ndividual mrembers as now or hereafter
constituted, theixr employees, agents, and
representatives, the Indiana State Police, the Indiana
Department of Revenue, and any other agency or person
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or their agents or representatives providing
information from any and all liability of every nature
and kind arising out of the furnishing and use of
information concerning the applicant

The undersigned agrees and understands that the Indiana
Judiciral Nominating Commission oOr 1ts agents or
employees may 1nterview or otherwlise consult members of
the legal, 3judicial, and general community concerning
the ©professional competence and 1ntegrity of the
candidate, that the names of all candidates wi1ill be
publicly disclosed prior to their evaluation by the
Judicial Nominating Commission, that a credit
investigation may be made, that an 1nvestigation by a
law-enforcement agency may be requested by the
Commission, and that this application and information
will be publicly disclosed 1f the applicant 1s included
in the first group of candidates after evaluation, as
described in IC 33-2 1-4-7(d)

The undersigned hereby affirms that, 1f certified by
the Judicial Nominating Commission to the Governor and
thereafter appointed to the judicial office, the
candidate will accept said appointment

DATE APPLICANT'S SIGNATURE
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SUITABLE AGE

1 HOW OLD IS CANDIDATE?

2 MINIMUM AGE LIMITATIONS?

3 MANDATORY RETIREMENT AGE?

4 WILL CANDIDATE’S AGE INTERFERE WITH JUDICIAL
DUTIES?

5 WILL AGE ALLOW REASONABLY LONG TERM OF
SERVICE?
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HEALTH

1 MEDICAL REPORT NOT MORE THAN ONE YEAR OLD?

2 SERIOUS ILLNESS WITHIN PAST 5 YEARS?

3 ANY PHYSICAL HANDICAPS WHICH WOULD IMPACT
THE EFFECTIVENESS AS A JUDGE?

4 HAS PERSON EVER BEEN TREATED FOR
ALCOHOLISM?

5 HAS PERSON EVER BEEN UNDER PSYCHIATRIC CARE?
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IMPARTIALITY

1 DOES CANDIDATE BAVE AN OPEN MIND?

2 WILL CANDIDATE LIMIT ACTIVITIES / RELATIONSHIPS
THAT INTERFERE WITH POSITION?

3 CAN CANDIDATE AVOID RUNDUE INFLUENCE AND
FAORITISM?

4 WILL CANDIDATE BE FREE FROM POLITICAL TIES &
PARTY PREFERENCE?

5 BIAS FREE? RACIAL - ETHNIC - RELIGIOUS - SOCIAL

6 WILL CANDIDATE REFUSE PRESENTS OR FAVOURS?
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INDUSTRY

1 IS CANDIDATE A HARD WORKER?

2 WHAT HAS BEEN CANDIDATES WORKING HOURS IN
THE PAST?

3 DOES CANDIDATE HAVE A REPUTATION FOR
COMPLETING WORK ASSIGNMENTS ON TIME?

4 IS CANDIDATE USUALLY WELL PREPARED &
PROMPT?
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INTEGRITY

1 WHAT IS THIS PERSONS REPUTATION IN COMMUNITY
& IN PROFESSION?

2 HAVE ANY DISCIPLINARY COMPLAITS BEEN FILED
AGAINST THE CANDIDATE?

3 ANY ARRESTS?

4 DEFENDANT IN ANY LAWSUITS INVOLVING
DISHONESTY OR UNETHICAL CONDUCT?

5 REGULATING FILED TAX RETURNS?

6 DID APPLICANT MAKE ANY FALSE OR MISLEADING
STATEMENTS ON QUESTIONAIRE?
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PROFESSIONAL SKILLS

1.LEDUCATION

2 AREAS OF LEGAL PRACTICE
A)ADMIN BODIES
B)COURTS OF LAW
C)APPEALS

3 HAS CANDIDATE TAUGHT LAW?

4 ANY BOOKS OR ARTICLES PUBLISHED?

5 GENERALLY WELL EDUCATED IN FIELD OTHER THAN
LAW?

6 FAMILIAR WITH CURRENT LEGAL TRENDS &
DEVELOPMENT?
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COMMUNITY CONTACTS

1 MEMBER OF ANY BAR OR PROFESSIONAL
ORGANIZATIONS?

2 INVOLVED IN ANY CIVIC OR CHARITABLE MATTERS?

3 ANY CULTURAL INTERESTS OR ACTIVITIES?

4 HOBBIES OR OUTSIDE INTERESTS?
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SECTION 3
ETHICAL TRAINING IN THE PROFESSION

THE SPECIAL CHALLENGE OF THE JUDICIARY

Objective

to learn about the development of rules of judicial ethics 1n the USA and the methods of
ethics traming which are used at NJC

The participants will study the following

I WHAT ARE THE RULES OF JUDICIAL ETHICS (YESTERDAY AND TODAY)
II ETHICS FOR LAWYERS, ETHICS FOR JUDGES
III ETHICS TRAINING AT NJC

IV ETHICS HYPOTHETICAL
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ETHICAL TRAINING IN THE PROFESSION®
THE SPECIAL CHALLENGE OF THE JUDICIARY

V Rebert Payant, President Ementis
The National Judicial College

Ethics for lawyers and ethics for judges have the same ultmate goal
ensunng the personal and professional activities of lawyers and judges are
govemned In a manner which achieves justice and the appearance of 1us’uc'e n
legal proceedings However, the rules governing the fwo professions, the |
enforcement mechanisms and the methods of trasning vary substantially.

While most judges come from the ranks of the practicing bar, a substantial
number do not While some lawyers work in the public sector, most are‘ml
prnivate practice dependent on fees from clients Judges, on the other hand, are
govermnmental employees, work for the society at large and are paid a salary
The institutions which educate people to be lawyers and which, in many: |
mstances, provide for the continuing education of lawyers, are generally not the
institutions that have been created to provide tramning for judges

Because of its umque mission, structure, and participant body, a brief
hustory of judicial ethics in the United States and the role of The National Judicial
College (NJC) in teaching ethics to judges may be helpful !

JUDICIAL ETHICS, YESTERDAY AND TODAY

i

The formal treatment of rules of judicial ethics as separate from the'
canons governing the professional conduct of lawyers had its ongin in 1:92]4 A
committee to study judicial ethics was appoinied 1n 1922 by the Amencan "Bar
Association (ABA) Chaired by Chief Justice William Howard Taft, the
committee’s recommendations were presented at the forty-seventh annual
meeting of the ABA in Philadeiphia in 1924

Styled the "Canons of Judicial Ethics,” thirty-six separate canons!were
proposed and adopted The Canons were prefaced by quotations from
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Deuteronomy, the Magna Carta and Bacon's essay "Of Judicature™ and
expressed both general principles of good conduct and some very specHic rules
For example, Canon 5, Essentirai Conduct, tells a judge that "he should be
temperate, attentive, patient, impartial and since he 1s to admmnister the law and
apply 1t to the facts he should be studious of the pnnciples of the law and diligent
n endeavorning to ascertain the facts "

These 1924 canons have been characterized by John F Sutton, Jr, n "A
Companson of the Code of Professional Responsibitity with the Code of Judicial
Conduct™ in the 1972 Utah Law Review, as "a cunous mixture of generalized,
hortatory admonitions and specific rules of standards for proscribed conduct.”

Besides admonishments to "exhibit an industry and application
commensurate with the duties imposed upon huimn” (Canon 5), Canon 10 uses a
word currently in vogue to regulate a judge's temperament Headed "Courtesy
and Civility,” the Canon dictates that "he should be courteous to counsel,
espectally to those who are young and inexpenenced, and also to all others
appearing  mn the court™

These were the ethical standards in effect when NJC began With Iittle
mechanism 1n place for enforcement other than impeachment proceedings, the
teaching of ethics used the canons and the advisory opinions 1ssued by the
Commuttee on Professional Ethics and Grievances of the American Bar
Association for many years The commuttee 1ssued advisory opinions o bpth

the Judicial Canons and the Canons of Professional Ethics governing lawyers
and these were included in the ethics classes at NJC

The 1924 Canons were superseded in 1972 with the adoption by the
Amencan Bar Association of the "Model Cede of Judicial Conduct " Composed
of seven canons, this new effort contained most of the topics covered in the
earlier version, and continued to blend general standards and specific rules
However, most of the new standards were to be mandatory and enforceable
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Combined with the state-by-state adoption of judicial discipline bodies which
could 1mpose or recommend sanctions against errant judges, the training of
judges became more than an academic exercise

By 1981 all fifty states and the District of Columbia had established
judiciai disciphne bodies which could investigate, prosecute, and, to soms
degree, impose sanctions Judges found to have violated the ethical standards
faced penaities ranging from verbal (sometimes private) admonishment fo
removal from office

Following the quick adoption of the 1972 code by a number of states, The
Nationai Judicial Coliege in 1973 published its first textbook on judicial ethics
Designed to be used as a text for courses and aiso as a reference book in
chambers, the text was revised for a second edition in 189795, followed by a third
edition in 1982 Several reprints were made thereafter with little change in the
text

In 1986, a survey conducted by the ABA Standing Committee on Ethics
and Professional Responsibility found that a comprehensive review of the 1972
code was desirable  With grants from the Josephson Institute for the
Advancement of Ethics and from the State Justice Institute, the Model Code of
Judicial Conduct (1990) was prepared by the Standing Committee with
substantial input from the judiciary, the bar and the general public

Reduced to five canons, the new Model Code adds some significant
sections regarding ex parte matters and clanfies, in the commentary, some
matters nvolving political activiies of judges The 1990 Code imposes
mandatory standards by use of the word "shall” in the text of the canons and
"must” in the commentary while those matters that are aspirational rather than
mandatory use "should” and "may” in the text and commentary respectively

More than twenty states have now adopted the 1990 Mode! Code, some
with rather substantial changes from the cnginal

71



ETHICS FOR LAWYERS, ETHICS FOR JUDGES

In 1998 as in 1965, judges come to the bench with widely varying
expenences and traiming Nearly 10,000 of the approximately 30,000 state
judges take on therr judicial responsibilities with no traming in the law
whatsoever, let alone in the ethical standards that govern judges While these
judges and magistrates are in courts of special or hmited junsdiction, many of
them determine significant legal matters, some conducting inials by jury These
judges, in traffic and misdemeanor courts, are the image of justice observed by
far more people than those appearnng in felony and appeliate courts

Even those judges who are trained in the law and who may have
appeared in courts many times have generally had Iittle real knowiedge about
the code of judicial conduct until they actually become judges

These judges quickly discover that they face ethical issues which impact

1 their behavior on and off the bench,

2 the behavior of therr families,

3 therr responsibilities regarding the conduct of the court staff, the
lawyers who appear In their courts and,

4 ultimately, the impact of therr behavior (or perceived behavior) on the
very essence of the justice system in a democracy - the mtegri'ty‘of
judges and therr independence in decision making.

ETHICS TRAINING AT NJC

Ethics traiming at NJC in included in four separate tracks

General Courses

The general courses at NJC are designed for new judges in general
junsdiction courts {three weeks) and i special courts (two weeks), new non-law-
trained judges n special courts (two weeks), and new administrative iaw judges
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in both state and federal agencies (two weeks) n recent years, the Colfege has
also offered a two week course for new judges of appellate courts

Ethics classes foliow the general NJC formula using a variety of aduit
education techniques including some lectures, role-playing, stop-action video
vignettes, and hypothetical cases These cases are usually based on actual
adjudicated cases decided by the courts or judicial discipline bodies The
Hlustrations cover a broad range of 1ssues - 1ssues involving judicial bias and
abusive bench behavior

The racial and gender task forces which have now been conducted n a
majonty of states are replete with shocking evidence on the part of judges
While the percentage of judges who exhibit such behavior appears smali, the
devastating effect on the perception of the courts is immense - especially among
women and minonties

in addrtion to the high ethical standards required of judges in therr private
and public lives, they have been charged with responsibiithes concerning the
behavior of others 1n the justice system These issues are part of the "role of the
judge” portion of the general courses which deals with the responsibiliies of
judges as adjudicators, administrators, change-makers (politicians), and moral
symbols These classes and group discussions look especially at the
adminsstrative and disciplinary responsibilities of judges

Canon 3C m its four subsections requires judges to admimister the courts
without bias or prejudice and to require staff and court officials, subject to the
judges' direction to abserve the same standards of fidelity, dihgence and
impartiality required of the judge

Canon 3B(6) establishes the duty of judges to require lawyers to refrain
from manifesting bias or prejudice and Canon 3D requires a judge to report to
the appropnate discipline bodies, violations by lawyers of the Rules of
Professional Conduct
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This same Canon places a duty on judges that is even more onerous but

more important - the duty of taking action agamnst another judge if there 1s
significant information that the other judge has violated the Code

These Canons form a significant part of the discussions dealing with a
judge's role

While the state court systems vary regarding the methods of selecting
court employees and the authonty of judges regarding court employment
matters, the public perception of the courts s formed as much by the behavior
and attitudes of court employees and lawyers as 1s the behavior of the judge
Desprte vanances in the systems, the group discussions at NJC dealing wﬁh the
dicial responstbilities are designed so judges focus on the wide breadth of their
duties which go beyond the adjudication function

NJC is currently developing a special course dealing with the
management responsibilities of presiding judges While dealing pnmanly with
responsibiiihies i resource management, computenzation of courts and
personnel matters, the course will also deal with the issue of discipline of judges
and the responsibility of presiding or chief judges conceming the behavior of
therr associates on the bench

!
!
)

Special Courses in Ethics

Since 1992, NJC has annually conducted an in-depth course entitied
Ethics for Judges This two and one-half day course Is designed as a study of
the ethical codes, but more significantly, helps judges take a leadership position
in their home states in improving the ettucal leve! of their court system

I

State court admimistrators and chief justices often request judges to 'attend
the Coliege’s special ethics course with the expectation that the judges on their
retum will be instructors in state judicial education programs
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Touching upon both personal and professional ethics, the course requires
all participants to develop action plans to be implemented in their home courts
Each parlicipant decides on the signrficant aspects of ethical behavior that his or
her plan will address and determines the procedures that will be taken to
implement the plan

Six months following the conclusion of the course, the College contacts
the participants to review what successes or faiures the judges have had in
carrying out their action plans

More teaching tools for use at NJC and by the state judicial education
programs served by the College are planned The "Ethical Election of Judges”
manuat and the video and tramning manual on judicial discipline procedure will
add to College programs
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RULES OF CIVILITY

V Robert Payant, President Ementus
The National Judicial College
In addition to canons of ethics which establish certain rules of behavior, a
number of courts have estabiished rules which have been called "Rules of
Cwility " While not having the authonty of the Code of Judicial Conduct and
subjecting those who violate the code to disciphine and sanctions, the Rules of
Cwility, if followed, improve the image of judges and the court system

The judges of the Seventh U S Court of appeals have promulgated a set
of rules for the judges n their dealings with lawyers and litigants
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OBA3AHHOCTU CY AA MO OTHOWEHWUIO K ABRBOKATAM
[Courts' Dutles to Lawyers}]

1. Mu Oynem sect cebn sexnueo, MobE3HO N KOPPEKTHO M0 OTHOWEeHUIO K aaBoKaTam,
cTopoHam, cenaetenam. Mel Oysem aepxartk MO KOHTpONeM Npousce
CYAONPOU3BOACTBA UCXOAA U3 TOFO, UTO HA CYAbIO BO3N0XKeHbL! 06A3aHHOCTU ¢
NONHOMOYMA Mo 0BECIeYeHWIO KOPPRKTHOrO NEoBEA6HUA Bcero cyAeBHOro npotecca.

2. Mb) He GyaeM nonb3oBaTbCR BpaXaebHO HACTPOeHHON, ockopOuTenLHON! unn
YHU3UTENLHON PUTOPUKON B cyAeBHbLIX 3akaioveHnax, nbo npy NUCbMEeHHOW NN YCTHOW
KOMMYHUWKaL MK C aABOKATaMK, CTOPOHEMU U CBUIETONAMMU.

3. Mol 6yieM NyHKTYanbHO OTKPLIBATL BCE CAYWAHNA, 3aC6AaHWUA W COBElIlaHWA; B
chyvae 3aAePXKu U N0 Mepe BO3MOXHOCTU Mbl NpeABapuTentHo coouim 06 atom
ANBOKATEM.

4. Mpu coatiBe BCEX CYWAHWA, 3acelaHUi 1 coBelllaHWi Mb Oy aem NpuHUMaTh BO
BHUMAHWE BpeMeHHbIe rpadukn aABOKATOB, CTOPOH U CBUAETENON.
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Courts’ Dutles to Lawyers

1. We wiii be courteous, respecrful, and civil to lawyers, parties, and
withesses. We will maintain control of the proceedings, recognizing that
judges have hoth the obligation aud the authority to insure that sl litigation
proceedings are conducted In a clvil manner.

2.  We wiil not employ hostlle, Zemeaning, or humlliating words in opinions
or In written or oral commun|cations with lawyers, parties, or withesses.

3. We will .be punctual In convening all hearings, meetings, and.
conferences; If delayed, we will notify counsel, i possible.

4. In scheduling all hearlngs, mestings and conferenceés we will be
considerate of time schedules of lawyers, parties, and-withesses.
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5. Mel Gyaem aenats Bee, B Npeaenax pasymMHoro, 4Tobw ONBPATMBHO BLIHOCKTL
PeUeHHA No BCeM NpeACTaBNeHHbIM Ha Hallle PacCMOTPeHHe BONpocam.

6. Ml nonsepriem sce criophuie Bonpock TiaTesnbHOMY, 06 LEKTUBHOMY 1 B3BELIEHHOMY
aHanuay.

7. B csoem ctpemneHm ONGNATMBHO Pa3PeWnTL CMO) Ml BYAEM YURTLIBATS U
OrpaxnieHuA no spemeHn 4 hasneHne, KOTOPOe OKa3b.BAIOT Ha IOPUCKOHCYNLTOB,
TpeBoBaHuA cyaonponsBoaCcTEa.

8. Mol npustaem Tot dakr, uto Npaso U Aonr agBokata NOAHOCTLIO M HAANEXAUUM
obGpa3om npeacrasuTh aeno B CyAe, B TO BpBMA, KaK TAXYWAACA CTOPOHa MMeeT Npaso
Ha GecnpucTpacTHoe 1 cnpasenMBoe Chywahue ee aena. C y4yeToMm BpeMeHHLIX paMok,
M! NO3BONUM aABOKATY M3NOXUTL HAZNGXAUNE L0BOAL! TaKXKe, Kak W npeacrasuTh
noAHoOe M TOMHOe A0Cbe Aena.
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5. We will make all reasonable efforts to decide promptly all matters
presented to us for decislon.

6. We will give the Issues In controversy dellberate, Impartlal, and studied
analysis and conslderation,

7. while endeavoring to resolve disputes efficiently, we will be considerate
of the time constraints and pressures imposed on lawyers by the exigencles
of litigation practice.

8. Waerecognize that a Jawyer has a right and a dyty to present a gause fully
and properly, and that a litlgant has a right to a fair and Impartial haaring.
Within the practical limits of time, we will allow lawyers to presert praper
arguments and to inake a complete and aceurate record.
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9. Msl He Gyaem cyanTb HM O Ge3ynpevHocTy, Hu o npodeccroranuame nioboro u3

a/lBOKATOB NO TeM KNMEHTaM, KOTOpbIX OH NpeACTaBnAeT Ui No Tem Jenam, Kotopsie oH
Beaert.

10. Mol caenaem Bce BO3MOXHOE ANA TOro, YToOL! rapaHTUpoBaTh KOppeKTHoe

noseieHue cyaeGHOro nepcoHana no OTHOWEHWIO K IOPUCKOHCYIbTaM, CTOPOHaM U
CBMABTENAM.

11. Mol He GyaeM BHeAPATL nNpoueaypst, nanuuwHe yeyrybnaiomme pacxoasl Ha
CYyAONPOU3BOACTBO.

12. Mul Gyaem obpaiia~. eHvMaHAe IMCKOHCYNbTOB Ha Nonasilee 8 Hallle nose 3peHun
HeKOppeKTHoe noseje-re.



9. We will not Impugn the Integrity or professionalism of any lawyer on the
basis of the clients whom or the causes which a lawyer represents.

10. We will do our best to Insure that court personnel act clvilly toward
- lawyers, parties, and witnesses.

11. We will not adopt procedures that needlessly increase litigation expsrise.

12. We will bring to lawyers’ aitention uncivil conduct which we abserve.



ETHICS HYPOTHETICAL

CYIENCKAS 9THKA
IIPAKTHYECKUE NIPUMEPHI
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Ethics Hypothetical # 1

Judge A has been nvolved 1n a highly publicized trial Each day as he leaves the court he 1s
surrounded with media pressing him to answer questions

1

Each day he holds a mimi-press conference on the court house steps explaining his rulings of
that day Problem?

Each day he refuses to meet with the media but 1ssues a press release concerning the days
activities Problem?

Each day he refuses to allow the media 1n the court room or within 50 feet of the court house
door saying publicity will injure the nights of the parties to the liigation Problem?

Judge’s Code of Honor Article 2 Section 5 & 6

Iprvep Ne 1 TIpennonoxum

Cynmest A y4acTByeT B IIMPOKO M3BECTHOM mpouecce Kampli pas, koraa om BEIXOIUT U3 3afa
Cyna, ero “aTakyioT” NPeACTABHTENH NPECCHL, 3a1aBas MAcCy BOIlpocoB Ecmu

1

2

Kaxneii nens on MpoBOAMT MUHM mpecc-KoHGMEPEHIMIO y BXONA B 3MaHUe Cyna, namas
0OBACHEHHS 110 CBOEMY 3aCeJaHHIO B 3TOT AeHb Kakosa mpoGnema?

Kaxnplii nenb OH OTKa3bIBAETCA BCTPEYaThCS C IIPEICTABHTENAMHE IIPECCBI, HO CaMm
BRINTYCKAET IIPECC-PEeNu3 110 KaKIoMy 3aceqanuto [TpoGnema?

Kaxnpiit Iens OH 3ampemiaeT penoprepam Kak BXOIUTE B 34l CyAeBHBIX 3aceaHMi, Tak M
NpUOMIKATECS K 31aHMIO cyna Omwke yem Ha 50 dyTos, MOTHBHPYS 3TO Te€M, YTO
TyOIHYHOCTS TIPONECCa HapylaeT [IpaBa CTOPOH, YYACTBYIOIIMX B TSKOE IIpobnema?

Konexc yectn cynpn CraThbs 2, pasaens! 5 u 6
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Ethics Hypothetical # 2

Judge B has been on the bench for a long time and has been a good judge However, 1n
the last few years 1t has become well known to the lawyers n the commuruty that if they want a
reasoned ruling from him, they must see hum before noon as he drinks hus lunch each day ~ Other
judges are aware of this and note that his cases are not bemng disposed of as timely as they should
be, placing a heavier burden on them One litigant who saw Judge B Intoxicated 1n court has
threatened to go to the press 1f Judge B 1s not reprimanded or removed

1 What should the lawyers do?

2 What should the other judges do?

3 If you are the chief judge, would you handle this within the court or file a complaimnt
with the Collegia?

Hpumep Ne 2 Ilpeamosioxam

Cynps B yxe maBHo paGoTaeT B Cyle W cudMTaercs XopolmuM cynseil TeM He MeHee, 3a
TIOCIIEAHME HECKONBKO JIET MECTHBIE IOPHUCTHL IPUBHIKIIA K TOMY, ITO €CIIM OHH XOTST, YTOOBI OH
BEIHEC 000CHOBAHHOE pEemeHHe [0 eIy, OHM JOJDKHBI YCIETh HOTOBOPHTE C HHM IO MOMYIHS,
TIOCKOJIBKY OH CKJIOHEH K IPHHSTHIO aJKOToNd 3a o0emoM Jlpyrue CyIapH TOXE 3HAIOT 00 3TOM
¥ 3aME€Yar0T, YTO OH HE YCIIEBAcT PacCMaTpUBATH JIeNia BOBPEMS M, TAKMM 00pasoM, Ha HX IUIETH
JIOXKHTCA JOUOJNHHATENbHAs Harpyska ONME A3 y9acTHHUKOB CyAeOHOTO pa3sOHpaTenbceTBa BHAEI
CyIbI0 B B COCTOSIHEE &NKOTONBHOTO OIBSHEHUS B 3alie Cyla W YIPOXKaeT COOGIIHTE 00 3ToM
TIIpecce, eClIi B OTHOIDCHWH CyZAbH He GyIyT HpHMEHEHbl COOTBETCTBYIOUINE AUCLUILIHHAPHEIE
B3BICKAHHS

1 Kak cienyer mocTynats ropuctam?

2 Urto crenyer UpEANPHHEITE OPYTHAM CYIbsIM?

3 Ecmu 651 Bet 65um I'naBasmM cyzpei, uro 651 Bel mpeanowm pa3oOpaTses ¢ 3THM AETOM
BHYTPH CyJa MM IOZATh Xaloby B CyAeHCKYO KOLIeTHIo?
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Ethics Hypothetical # 3

Judge C works long hours, disposes of money cases, but has a sharp tongue on the bench
He calls the women attorneys “hittle girl” and directs ethnic slurs toward litigants and
attorneys alike He often refers to other judges decisions as “creative decision making without
basis 1n law or 1n fact” And that 1s the kindest thing that he says

Other judges are aware of his attitude but hesitate to say anything because of the number
of cases he hears

Should anything be done here?

What sections of the Code of Honor are involved?

How should the situation be handled?

Is traming needed with regard to judge’s attitudes concerning racial? Religious and
ethnic fairness”?

S0 BRI

Judge’s Code of Honor Article 1 Section 4 Article 2 Section 1

Hpumep Ne 3 Tlpeamostoxam

Cymes B wmHoro pabotaer, paccMaTpuBaeT (HHaHCOBBIE criopel Ho ornuuaercs
“ocTpsmM f3bIkoM~ OH MOXKET Ha3BaTh JKEHIIMHY afBOKaTa “IEBOYKOH”, @ TAaKXKE YacTEHBKO
IIO3BOJISET HESTHYHBIE BHICKA3BIBAHMS ITHHUECKOIO XapaKTepa 110 OTHOLLUEHHUIO K CTOPOHAM M HX
aneokataM OH wacTo MOXET Ha3BaTh pEIIEHMs CBOMX KOJUler-cyleH “TBOpHecTBOM, He
OCHOBaHHOM HHM Ha 3aKOHe, Hi Ha ¢aktax” U 3To emie camoe MATKOE U3 €ro BBICKA3bIBAHUH

Ilpyme CYIbH 3HAIOT O €r0 OTHOIUHECHWUH, HO H30eraroT BEICKa3bIBAThCH I10 3TOMY IIOBOLY,
3Has, KaKk MHOTO J€JI OH BEICT

HyxHo 11 uyT0-mu00 NpeANpHHSTs B JaHHOM clIydae?
Kaxue pasgensr Kogekca yectu npyMeHUMBI 34eCh?
Kax MOXHO HCIPaBHTH CUTYalUIO?

HW N

HeoGxomumo nu cynbsM OOyueHHE OTHOCHTENBHO WX pacoBOH, pPENHUIrHO3HOHM U
ITHHYECKOH TepIUMOCTH?

Konexc yectu cynpu Crates 1, paznen 4 Crares 2, pazzen 1
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Ethics Hypothetical # 4

Judge D , a crrmumal court judge, has a good reputation as a learned and fair judge For years
he has been known to give harsh sentences and to have little sympathy toward defendants
appearmg 1n court However in recent years other judges have seen him n public and on holiday
with persons known to be highly placed m the criminal element of the community He has
purchased a new and very expensive automobile and has announced plans to take an expensive

vacation

1 Do the other judges have any responsibility to report this?
2 If so - how do they do 1t and what 1s their authority?

3 Ifnot - why?
4 Should the chief judge confront Judge D And demand information on the source of funds
for these purchases?

Judge’s Code of Honor Article 1, Section 4 Article 3 Section 6

Ipumep Ne 4 Ipenmonosxum

Cymes I' paboTaeT B yroJOBHOM CyZe, HMEET PEIyTAalMIO 3HAIOWIETO U CIPaBEMINBOIO CYAbH B
TEYeHHe MHOTHX JIET OH H3BECTEH CTPOTOCTBIO CBOHX PEIICHMH H HE OTJIMYACTCS IPOSBICHHEM
COYYBCTBHS II0 OTHOIDEHUIO K OOBHHSEMbIM TeM He MeHee, B IOCHCHHHE TObI APYTHE CYIbH
HEOIHOKPATHO BUJAEIH €r0 B ITyONWYHBIX MECTaX ¥ Ha OTIABIXE B KOMIIAHWM JIIOJEH, KOTOpEIE
H3BECTHHl KaK MECTHHIE KpPUMHHAIbHBIE aBTOpHTETH HemaBHO OH KymWy HOBBIE M OYEHbB
JIOPOToif aBTOMOOHIIE H, KPOME TOro, 00BABHII O CBOMX ILIaHAX Ha JOPOTOCTOSINIE OTIIYCK

OO6s3aHBI TH IPYTHE CYIbHU 3a4BUTE 00 3TOM daxre?
Ecnu na - xkakuM 06pazoM H KaKOBBI HX MOTHOMOYHS IPH 3TOM?
Ecnu HeT - mouemy?

JlolDKkeH NW THaBHBIA CyAbS IOTOBOPUTH C cyldeel I' um morpebomars mHpOpMammio o6
HCTOYHHUKAX CPEICTB IS CIENaHHBIX TOKYIIOK

I W N —

Kogekc uectr cynpr Crates 1, paznen 4 Crarss 3, pasmen 6
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Ethics Hypothetical # 5

1 Judge E was an influential member of the controlling political party when he was
appointed to the bench 5 years ago He has personally withdrawn from party membership His
wife has stepped into the position he vacated speaks often regarding political issues and
candidates and financially supports the party Is this a problem?

2 Judge E attends poltical gatherings, carefully announcing that he 1s there only as the
husband of his wife Is this OK? Why?

3 Mrs E has started a new business where she provides political campaign literature and
often states in transactions “My husband will be glad to hear you placed this order” Problem?

Judge’s Code of Honor Article 3 Section 5,7

Ipumep Ne 5 Ipenmonoxum

1 Korna 5 ner masanm cymss J| GbUl Ha3HAYeH Ha CBOIO JOJDKHOCTb, OH OBLT BIIMATEIHHBIM
WICHOM PYKOBOIIUEH NONUTHYECKOH mapTiy OH BBIIEN M3 MApTHH, HO €ro0 MecTO 3aHsia
€ro JKeHa, KOTOpas Temleph 4YacTO BBICTYNAET [0 pasHbIM HONHTHYECKHM H NapTHHHBIM

BONpOCaM ¥ MPENOCTABIIET INApTHH (HHAHCOBYIO WONIEPXKKY JSIBiIsercs 1M  3TO
npobnemoit?

2 Cymps ]I mocemaer MOMHTHYECKHE cOOpaHus, NIPH 3TOM BCErJa yKasbiBas Ha TO, 4TO OH

TIPHCYTCTBYET TaM TONBKO B KA4ectTBe MyXa cBoel eHsl EcTb 1M 3mech mpobrema?
[Touemy?

3 Tocnoxa J| 3aHAnach HOBBIM OW3HECOM - OHa OPraHu3yeT MOCTABKH JIHTEPATyphl A
NIPOBEACHHUS IONMTHICCKHX KaMIaHHH W YaCTEHBKO 3asBISET NPH 3AKIIOYEHUH CHEJIOK
“Moit My OyIeT pal y3HaTh, YTO Bbl CAENANH 3TOT 3aKa3” Kaxopa npobnema”

Konexc wectu cynsn Cratea 3, pasmen 5, 7
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Ethics Hypothetical # 6

Judge F owns and operates a small farm on which he and his family raise chickens and sell eggs
and chickens The judge wrtes a letter to all of the restaurants and hotels 1n his city encouraging
them to buy s products and uses business stationary and signs the letters “Judge E”

Is this a violation of the Code of Honor? What if he simply signs as “Mr F” Can a judge be an

entrepreneur? If yes, what restrictions are there on his business practices? Is his wife restricted m
any way 1f she 1s 1n business because of her relationship to the judge?

Judge’s Code of Honor Article 3 Section 1 &2 & 7

IIpumep Ne 6 IIpenmonoxum

Cymes E wmeer mebGonenryio ¢gepMy, TI€ OH M €ro JKE€Ha 3aHMMAIOTCS pa3sBeleHHEM Kyp H
npojaxeit menuiatT ¥ guny  CyZnbs Hamucanl ¥ pa3ociai IHChMa BO BCE PECTOPAHBI M TOCTHHHMIIE]
ropoza, peKiIaMupys NOKynaTb €ro IPOAYKTHl M ITHLY, HO IJ 3TOTO OH HCIOJB30Ball
KaHIENIpCKHe MPHHAIIESKHOCTH M3 Cya H KPOME TOro, IOANKCHIBAJ MEChMa KakK “cynbpsa E”

Asnsercs mu 310 HapymeHueM Koxekca dect A 4Tto ecnu OBl OH IOIIMCANCS IPOCTO Kak
“rocnogus E ”? Moxer ma cyaps Oelth npemnpuauMatenem”? Ecmm na - kakue MOTYT OBITH
orparanyerus’? EcTh I orpaHM9esus Ha IpeIIPHHAMATENHCKYIO JEITENBEHOCTD €r0 KEeHbI?

Konexc wectu cynpu Crathbs 3, pasgens: 1,2 u 7

89



Ethics Hypothetical # 7

Judge G 1s asked by a local college to teach a course in business management The work will pay
him 700 rubles per month The class 1s to be taught from 8-10 o’clock am three days per week
If the judge accepts this teaching assignment what arrangements must he make regarding the lost
time from court?

Work later 1n the day?

Pay a colleague to take the extra cases?

Would the judge be able to accept the teaching assignment if he recerved no pay?

The college faculty decides to organize an association to gain better salaries and working
conditions May Judge G Take an active role in the association?

Judge’s Code of Honor, Article 1, 2, 3, Sections 2, 4,7

Ipumep Ne 7 Mpenamosnoxnm

Cynsto K Tlompocunu ImpouuTaTrh Kypc NEKHMH 10 ynpaBneHuio OH3HECOM B MECTHOM
komnemxe IJta pabora Gyner orutaveHa B pasMmepe 700 pyGreli 3anarus 6yoyT IpOBOAMTECA C
8-10 gacos yTpa Tpu IHA B Henemo B ciydae ecnu Cyabst cOrnacuTCs NMPOBOMMTE 3TH 3aHATHSA,
YTO OHA AOJDKHA NPEIIPUHATE AJ18 KOMIEHCAUY OTEPSHHOr0 pabouero BpeMeHu”?

paboTaTh NONOJIHHUTENbHEIE Yachl B 3TH THH

3aIIaTUTE KOMY-THO0 U3 KOJUIET, YTOOH! OH B3I Ha ce0s DONOMHUTENbHBIE Aeia?
MOMET JIH CyIIbsl COTJIACHTHCS Ha IIPENoJaBaHue, eciii OHO He Oyaer oradeno?

npenofaBaTeNy KOJUIEIXKa pPENIMJIH OpraHH30BaTh AacCOHAHUMI0 C UEIbI0 YIyYIIEHUS
ycnosuit paboTel ¥ noBeINEHMs 3apaboTHol mnaTel MoxeT nu cynes XK Ilpurumars
aKTHBHOE y4acTue B paboTe 3TolH accouuanuu?

Konexc uectu cynpu Crateu 1, 2, 3, paznensi 2, 4, 7
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Ethics Hypothetical # 8

Judge H 1s accused mn court of being biased aganst a defendant 1 a court case The defendant
Mr Ivanov demands that the judge step aside and calls the judge a bigot The judge offers to go
outside the courtroom to “settle the matter”, when cooler-heads prevail and the judge is
convmced that he should not get into a fist fight

Mr Ivanov complans to the Collegia on Judicial Qualifications Should judge H be brought
before the Collegia? If yes - what should be done with him?

Can the Collegia accept the complamts of citizens? What 1f a complamt 1s filed and 1t appears to
be without merit, should the complaining party be notified”?

What should be done if the complamning party reports the matter to a newspaper accusing the
Collegia of protecting a corrupt judge?

Judge’s Code of Honor Article 4 Sections 1 & 2

Hpamep Ne 8 Ipenmosio:xkum

Bo epems cyneGHOro pasbmparenscTBa CyIpl0 3 OOBHESIOT B IIPEAB3STOM OTHOIIEHHH K
obBuusieMoMy OOBumseMbif T-H V1 HashBaeT CyIBIO packcTOM W TpeGyeT, Irobsl TOT GBI
orcTpaHeH or zena CyZbs B OTBET Ha 3TO IpeQIaraeT HOKHHYTh 3a7 CyIa, YTOBHI
“paso0paThes”, HO B KOHIIE KOHIIOB pasyM GepeT BepX Hajl YyBCTBAMH, H CYAbS YCIIOKauBaeTcH,
HOHUMAas, YTO €MY He ClIeyeT BCTYIaTh B APaKy

I'-u U monmaer xanoby B Cynmelckyio KBalu(HUKAIKOHHYIO KOJIETHIO MOXKET TH KOJLICTHS
IpUBIEYD CY/BI0 3 K OTBETCTBEHHOCTH? ECIH 112 - Kakue Mephl IPAMEHIMB! K HeMy?

Brpape nM KOIUIETHS HPHHHEMATH KanoObl OT rpaxnan? Ecmn xanoba moxana u OpHHATA
KOJJIETHeH, HO NPH PACCMOTPEHHM OKA3BIBAETCA, UTO UL Hee HET OCHOBAHHI, HYXKHO I
YBEAOMIIATE 00 3TOM TOJATENS Xano051?

Yro JIenarTh, ey I10AaTensb Xaro0kl MOCIIe 3TOT0 HAMINET B rasery, OOBHHAS KOJUIEIHIO B TOM,

9TO OHA 3alIHINAET KOPPYMIHPOBAHHOTO CYIbI0?

Konexc uectu cynpu Crartbs 4, pasnens: 1 u 2
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Ethics Hypothetical # 9

Judge I 1s presented with a very difficult case She has a brother who 1s a very distinguished
professor of law She asks him for his opinion on the case and also to draft a suggested opinion
in the matter

She does not disclose to the parties that she has discussed the matter and that the opinion she
1ssued 1s mostly completely the work of her brother

Should the judge be disciplined? Under what circumstances can a judge seek the opinions of
others? Would your opinion change 1f the judge has told the parties about her consultation with

her brother and they were agreeable to her receiving the brother’s opinion?

Judge’s Code of Honor, Article 2 Section 1

Mpumep Ne 9 IIpennonoxum

Cynps Y1 paccmaTpuBaeT OueHb TPYJHOE NIEN0 Y Hee ecTh Opart - H3BECTHBIN npoteccop npasa
CyIpst IPOCUT €ro BBICKa3aThCs [0 STOMY €Ny, a TAKXKE HAKCATh [POEKT PEILEHHS 110 AETy

IIpu 9TOM CyZBs HE OTKpBLIA CTOPOHAM TOT (aKT, 4TO OHa obCyiKaasa Aej0 CO CBOMM HpaToM U
YTO [TOJNHCAHHOE €10 PEIUEHHUE [TOYTH IIONHOCTBIO HATKCAaHO ee OpaToM

KaxoBs! TpeboBaHMs K IMCUMIIIMHE CyIbH B HaHHOM ciydae? Ilpm xakmx oOCTOSTENBCTBAX
CyIbsl HMEET TIPaBO CIpallliBaTh MHeHUe Apyrux monei”? Urto 6b1 Bel ckazamm, ecnm GBI Cyabs

coo0LIMNa CTOPOHAM O TOM, YTO OHA KOHCYJNBTHPOBANACH ¢ OPaToOM, H CTOPOHBI HE BO3PAKATH
IIPOTHB 3TOro?

Konexc wectu cynpu Crathbd 2, pasgen |
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Ethics Hypothetical # 10

Judge J 1s trymg a very difficult crimimal case mvolving a man charged with murdering a chuld
The local newspaper writes an article clarming that certain rulings by the judge favor “setting a
murder free” The newspaper offers judge J the opportunity to write a response if he wishes to
do so The newspaper also urges 1ts readers to contact the judge to urge him to find the defendant

guilty

e May the judge respond to the newspaper article?

e May the judge write an article smee the case 1s no longer before hum, but 1s being decided m
an appellate court?

e May the judge ask a colleague on the local lawyers association to write a letter to the
newspaper supporting the judge m making his judgment?

e If the famuly of the murdered victim demands 1n a letter to the Collegia that judge J be
punished, how should the Collegia proceed?

Judge’s Code of Honor, Article 2 Section 2

Ipumvep Ne 10 IIpenmoaoskum

Cynps K paccMaTpuBaeT OUCHb CIIOKHOE YTOJIOBHOE IETO0 X0 OOBHHEHHIO HEKOETO MY KIHHEI B
y6uiicTee pebenka B MecTHOM raszere mMyOJNHKyeTCsS CTaThs, B KOTOPOH YTBEpIKIAETCS, UTO
HEKOTOpbIE PElieHHs CyIBH 10 Ieiy OBUIM B IIONB3Y OCBOOOXIEHHS NpecTymHMKa ['azera
npemiaraeT cynbe K Hammcath OTBET B ra3eTy, €CIM OH IOXelaeT lasera Takxe IpU3bIBaeT
ymTaTeNne 0OpaTHTHCA K CyIbe ¢ Hpoch00# IpH3HATH OOBHHAEMOTO BUHOBHEIM

o  Moxer | Cyabsa HalKCaThb OTBET B 1'3,36’1'}"7

o  Moxer a1 CyIbia K Bammcars cTaTeio B TraseTry, €ClId OH YK€ 3aKOHYUJI paCCMOTPCHHE Acia,
HO OHO HaXOIHTCA Ha PACCMOTPEHHH B all€IIBIITUONHOM CYII@‘7

e Moxer mm CyabA IOIIPOCHTE OJHOTO H3 CBOHMX KOJUIET H3 MECTHOH acconyarum IOPHCTOB
HamucaTh IMHCEMO B Ira3eTy B IIOLACPDKKY BBEIHCCCHHOI'O HM pCIIIEHI/Iﬂ?

e Ecnu cemps XepTBH yOHICTBa IHIMIET ITHCEMO B KOJUIETHIO ¥ TpeOyeT, 9To0rI cyabsa K 6pu1
HaxasaH, KaKOBEI JeHCTBHS KOJUIETHH?

Konekc wectu cynpu Crates 2, paszgen 2
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Ethics Hypothetical # 11

Judge K has a clerk working 1n her court who 1s a notorious gossip It comes to the judge’s
attention that the clerk has disclosed some information to others that 1s to be held confidential
until the case 1s actually heard Judge K knows that this 1s not the first time the clerk had made
such disclosures

What 1s the judge’s obligation regarding the clerk’s behavior?
What 1f the clerk points out that she was selected by the chief judge and that judge K has no
authority over her?

e What 1f a lawyer whose case was damaged because the clerk disclosed the information
complains to the Collegia - does 1t have any authorty over the clerk?

Judicial Code of Honor, Article 11 Section 4

Ipumep Ne 11 TIpeanosoxum

Y cymeum JI ecTh IOMOIIHMK -~ CcyneOHBIA CekpeTapb, KOTOpas BCEM M3BECTHA Kak
pacnpocTpaHuTenbHUUA crleTeH OHaXABI CyIps 3aMevaeT, 4To CyAaeOHbI cekperapsb
cooburima ApyruM HHGOpMALUIO, KOTOpas HOJDKHA OCTaBaThCsl KOHPUIOESHIMATLHOH 10
cnywanus nena Cyzbs JI 3HaeT, 4to MogobHOE yXe Cydalnoch paHee

e KakoBr! 0053aHHOCTH Cy/BH B OTHOIIEHUH NOBEAEHUS ceKpeTaps”
Yo, ecnu 3Ta CEKpeTaph 3a4BHT, YTO OHA HAa3HAUEHA Ha CBOIO NODKHOCTE IJIABHLIM CyIbel 1
No3TOMY CyIbsi JI He MMEET IOJTHOMOYHH 10 OTHOIIEHHIO K Heit”?

e Ut ecnu B KOJUIETHIO IIOCTYNHMT ’anoba OT IOPHCTa, NeNy KOTOPOTO ObLT HaHeceH yiueps u3-

33 TOTO, YTO CEKpeTaph pacKpbUia KOHQHUACHIHANBHYIO HH(popMauio? MoxeT I Kojerus
IIPHHATH MEPHI 10 OTHOINEHHIO K 3TOMY ceKpeTapto”?

Konexc uectu cynp, crates 11, paznen 4

94



Ethics Hypothetical # 12

Judge L 1ssues an opmion 1 a complicated case in which the press 1s very interested A reporter
calls the judge and asks for lus explanation of the opinion

May the judge speak with the reporter? Should the judge simply say “my opinion speaks for
itself”?

What 1f Judge L declares that he will see that the reporter 1s fired 1f he persists in writing
critical remarks about the judge’s poor explanations of his decisions?

What 1f the reporter complains to the Collegia? Is this pumshable?

Does a citizen have the right to complain to the Collegia and must the Collegia consider the
complaint?

Judicial Code of Honor Article 2, Section 6

IIpamep Ne 12 Ilpennosoxum

Cynes M BBIHOCHT peIeRHe IO CIOXHOMY NENy, KOTOPBIM OUYeHE uHTepecyercs npecca Cynpe
3BOHHT PENIOPTEp X MPOCHUT €r0 OOBICHUTE €T0 pEMEHIe

Bripase i Cypst POBOPHTE ¢ penoprepom? JIOIKEH M OH IIPOCcTO CKazaTk “Moe pemmenne
TOBOPHT caMo 3a ce0s”

Yo mpor3oHzeT, ecim Cymba M 0GBSBHT, 9T0 IOTPe6yeT YBONBHEHHS penoprepa, eciii TOT
OyneT IpomOIDKATh IIMCATH KPHTHUESCKHE 3aMETKH IO TIOBOJY TOIO, 49TO CyIObd HE Hai
I0APOOHEIX 0OBACHEHHUH CBOETO PEIICHHUS?

Yro, ecim1 penoprep o0paTHTEA ¢ Kano60i B KOJUIETHIO? Haxazyemo nu 3107

ViMeer 1M TIpaXIaHMH NpPaBO JKANOBATECS B KOMNCTHIO, W NOIDKHA JH  KOJLIEIHS
paccMaTpuBaTh NORO0HEIE KanoGk?

Konexc wectu cynpn Crates 2, pasaen 6
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Ethics Hypothetical # 13

Judge M 1s very concerned about abused women and 1s asked to participate m a group called
“Mothers against Domestic Violence” The group adopts a resolution declaring that judges
should take more seriously charges of violence against women and that men convicted of such a
crume should be given the maximum possible sentence

e May the judge participate as a member of such a group? Serve as an officer? Must the judge
disqualify herself from having cases of domestic violence?

e “Mothers against Domestic Violence” decides to raise money to maimntain a “safe house” for
abused mothers May Judge M ask some wealthy friends to contribute to the project?

e May the judge contact candidates for election to the Duma (legislature) to seek support for
changes in the law regarding domestic violence? Can judge M Raise funds to support
friendly candidates?

Judge’s Code of Honor Article 3, Section 4 & 6

IIpumep Ne 13 TIpeamooxum

Cynes H mposeiser Gonbmyio 3a60Ty 0 KeHIMMHAX, noaBepraomuxcs nacunuio Ee npocst
CTaTb WICHOM MECTHOro obmecTBa “Marepu HpPOTHB Hacumus B cembe” DTo o6mecTro
TNPHHAMAET [MOCTAHOBMCHUE, MpH3bIBAIOMIee Cynedl Oornee cepbesHO paccMaTpuBaTh Hena o
HaCHJTIAH TIO OTHOLICHHIO K XXEHIINHAM, 8 TAKXKe IPUMEHATh MaKCHMAITLHO CTPOroe HAKA3aHHe K
MYXUHHaM, OOBUHAEMBIM B OJOGHBIX IIPECTYIUICHHAX

» Mmeer nu mpaBo cyaws GbITH wieKOM Takoro o6mectsa® JIu60 GHITE ero COTpyaHUKOM”
JomKra i Cynps B TAKOM CIIy9ae OTCTPAHUTBCS OT M€ TI0 IIPUMEHEHHIO HACKIIMS B CEMbE

» Jlonyctum, 310 0OINECTBO pemnaeT cobpaTh NEHbLH A CoAepXaHus “Hale)KHOIO IOMa-
yOexxuma” M SKEHIIMH, MONBEPTIIMXCS HACHIMIO MOXeT nu cymes H mpocuts comx
COCTOSTENBHbIX APY3€H BIOXKHTH JEHBTH B IPOEKT?

» Moxer mu cymps oOpaTuThcs K KaHIMAATAM B OEMyTaTel OyMbl (MM OpYToro
32KOHONATENBHOTO OpraHa) ¢ TNpockbOi O NOANEPKKE W3MEHEHHUil 32KOHONATENbCTRA,
Kacaromerocs Ciry4aes HacuIua B ceMbe MoxeT mu cynps H ucnonbsosath duHaHCOBHIE
CPENCTBA UL MOLNEPIKKY APYKECTBEHHBIX €My KaHIHIATOR?

Konexc uectu cymaeu Craths 3, paznen 4 u 6

96



Ethics Hypothetical # 14

Judge N 1s the presiding judge of a large city court and 1s suspected of having an affair with a
young clerk The judge and the clerk appear to spend a good deal of time together m the judge’s
private office This mformation 1s known to other judges 1n the court as well as being a topic of
gossip to other court employees

e What obligation do other judges have m this matter? Discuss the matter with judge N? Bring
the matter to the Collegia?

o When accused of usmng his authority as a judge to get the young woman to permit improper
behavior, the judge demes under oath that he has such a relationship but finally admuts the
matter when more evidence 1s found What should the Collegia do regarding the public
scandal? The false swearing under oath?

e If the young clerk agrees to tell the story to the press, are there any restrictions that the court
may 1mpose and threaten to terminate her employment?

Judicial Code of Honor Article 3, Section 6

IIpamep 14 Hpeanoaoxum

Cymest O sBIsSieTCS HpencesaTeNieM TOPOJCKOTO CyZa Ero NOIO3peBaloT B TOM, IO y Hero
POMaH ¢ MOJNIOZION CEKpEeTapIIeii 3TOro Xe CyHa, TaK KaK OHH IPOBOLAT OY9EHL MHOTO BPEMEHH
BMECTE B JIMYHOM KaOuHeTe cyiph OTa MEGOpMAIMI H3BECTHA APYTHM CYIBSM H SIBISETCS
HOCTOSHHBIM IIPEAMETOM OOCYKICHHS CPEIU COTPYIHUKOB Cy/a

¢ Kakoss 0053aHHOCTH €r0 KoJuier cyzelt B AanHoM crydae? JIOIDKHEL 1 OHH o0CyauTh 3TO C
cymeeii O ? JImGo BEIHECTH 370 Ha 06CYyX/IeHHe KOIIerHy?

e JlomycTuM Cyapio OOBHESIOT B TOM, YTO OH HMCIONB30BAN CBOH MODKHOCTHEIE TOMHOMOUMS
C TeM, 4TOOBI CKJIOHHTL MOJIOIYIO XKEHINMHY K HENPHCTOMHOMY HOBENCHMIO BHaualte om
IOJ NPHCATOH OTPUNAET CBOM OTHOINGHHS C HeM, a 3aTeM NpH TIPeIbABICHHY emMy
FOTIONHATENBHEIX JIOKA3aTENECTB BCS-TAKH IPH3HACTCA B 3TOM YUTO NOIDKHA NpEMIPHHATH
KOJIICTHS OTHOCHTENBHO BO3HHKIIEro OyOnmuHOro ckaupana? W OTHOCHTENBHO nauu
JIOXKHBIX OKa3aHUH 1101 IPUCATOH?

e Ecnm sTa cekperapiia COIJIAINAETCA PaccKa3aTh CBOIO HCTOPHIO IIPECce, MOXKET JH cyn
HAJIOXHTD Ha 3TO Kakue-IHO0 orpanndeHns 00 yIpoXaTh YBOIHTE €€ ¢ paGoTHI?

Kogpexkc uectr cynpu Cratss 3, pasnen 6
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Ethics Hypothetical # 15

Judge O 1s a distinguished judge who comes from a famuily of lawyers and judges His oldest son
1s a lawyer 1n a major law firm while his brother 1s a judge on the appellate court 1n his region

¢ Can the son practice before judge O 1f he discloses to all parties the relationship and agrees
to step aside 1f any party wishes? Can other lawyers in the son’s law firm practice before
judge O ?

e Can the brother as an appellate judge sit on a three judge panel to review judge O’s cases?

e What about the situation where the judge 1s 1n a small commumty and he 1s the only judge -
can the son or his partners practice before the judge because 1t would delay cases and add to
expense to require a visiting judge to hear the cases?

» Ifjudge O contacts the local Collegia to seek an opinion on whether his son can practice and
the charrperson of the Collegia agrees, can the Collegia later consider a complaint made by a
litigant who loses a case to a party represented by the judge’s son?

Judge’s Code of Honor Article 2 Section 1 Article 3 Section 6

Ipumep Ne 15 peanosioxkum

Bee wmenst cembu yBaxkaemoro cymsu I1 - ropuctel u cymeu Ero CTaplIM# CBIH paGoTaeT

IOPUCTOM B KPYIHOH fopuauyeckoit GupMe, a Opat - cynseii B ane/uISEoOHHOM CyZe TOTO e
peruoHa

¢ MOXeT U CBIH y4acTBOBaTs B JENax, KOTOpPEIE CIyIIaer €ro OTel] - Cylbs IT s €CIIH OH
YBEAOMHT 00 3TOM Bce CTOpOHBI H JacT COTJlaCHE€ HE y4YacTBOBATE B PacCMOTpEHHH JAcia,

ecnu Kakas-1ubo u3 cTopor morpefyer sToro MoryT nu apyrie IOPUCTHI U3 (GHUPMEI ChIHA
Y4acTBOBaTh B pa3bMpaTENbCTBAX IO JENAM, CIIYIIAeMbIX €ro 0TLOM?

* Moxer 11 ero Gpat BXOAUTL B KAUECTBE AEJUISIMOHHOIO CYIBM B cymedickmii coctas (u3
TPeX 4eI0BeK) IO ey, paccMaTpuBaeMoMy Cyabel I1 7

¢ U DonycTHM, Cymbsl SABIAETCS CAMHCTBEHHBIM CyNbell B MATEHBLKOM ropoake MoryT au
€T0 ChIH HJIH €ro MapTHEPbl y4aCTBOBATH B JelaX, PACCMaTPUBAEMBIX 3THUM Cybeil, ¢ TeM,
4TO0BI M30eXaTh 3aTATHBAHUS CYAEOHBIX Pa3OUPATENbCTE UM TOTIONHUTENbHbLX pacxonoB Ha
MPHITAIleHKe IOCTOPOHHETO CyIbY U3 APYrOro ropoaa

* Jlomyctum, ¢y abst IT ofpamaeTcs B KOIUIETHIO ¢ MpockGoli PUHSATE PELUEHHE O TOM, MOXKET
A ero CBIH BECTH IIPaKTHKy, M IOJy4aeT COTNacHe MpeacefaTeNs Kojuleruu MoxeT i

KOJUIETHs MO3XKE pacCMaTpuBaTh Xkanoby, [OZaHHYIO CTOPOHOH, KOTOpas upourpana
CTOPOHE, aJBOKATOM KOTOPO# OBLI ChIH CyapH?

Konexc wectn cynsu Crates 2, pasgen 1 Crarss 3, pasznen 6
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SECTION 4

THE UNITED STATES
JUDICIAL CODE OF ETHICS

Objective

to give the participants a better understanding of the purposes of development and
application of the United States Judicial Code of Ethies

The participants will study the following

I ROLE OF THE FEDERAL JUDICIARY

II DERIVATION OF THE MODERN CODE OF CONDUCT FOR FEDERAL JUDGES
THE CODE OF CONDUCT FOR UNITED STATES JUDGES

III CANON1 “A JUDGE SHOULD UPHOLD THE INTEGRITY AND INDEPENDENCE OF THE
JUDICIARY”

IV CANON2 “A JUDGE SHOULD AVOID IMPROPRIETY AND THE APPEARANCE OF
IMPROPRIETY IN ALL OF THE JUDGE’S ACTIVITIES”

V CANON 3 ”A JUDGE SHOULD PERFORM THE DUTIES OF THE OFFICE IMPARTIALLY AND
DILIGENTLY”

VI CANON 4 “A JUDGE MAY ENGAGE IN ACTIVITIES TO IMPROVE THE LAW, LEGAL
SYSTEM AND THE ADMINISTRATION OF JUSTICE”

VII CANONS5 “A JUDGE SHOULD REGULATE EXTRA-JUDICIAL ACTIVITIES TO MINIMIZE
THE RISK OF CONFLICT WITH JUDICIAL DUTIES”

VIII CANON 6 “A JUDGE SHOULD REGULARLY FILE REPORTS OF COMPENSATION
RECEIVED FOR LAW-RELATED AND EXTRA-JUDICIAL ACTIVITIES”

IX CANON7 “A JUDGE SHOULD REFRAIN FROM POLITICAL ACTIVITY”
X ETHICS REFORM ACT OF 1989
XI REGULATION OF THE JUDICIAL CONFERENCE OF THE UNITED STATES ESTABLISHING

STANDARDS AND PROCEDURES FOR THE APPOINTMENT AND REAPPOINTMENT OF
UNITED STATE MAGISTRATE JUDGES
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DRAFT — OCTOBER 8, 1998

RUSSIAN ETHICS SEMINAR NO ER 1998
OUTLINE OF PRESENTATIO
JUDGE A. RAYMOND RANDOLPH

1. ROLE OF THE FEDERAL JUDICIARY
A. INDEPENDENCE OF THE JUDICIARY UNDER THE
UNITED STATES CONSTITUTION
B. IMPORTANCE OF AN INDEPENDENT JUDICIARY
C. NEED FOR JUDGES TO ADHERE TO ETHICAL

STANDARDS
IL. DERIVATION OF THE MODERN CODE OF CONDUCT
FOR FEDERAL JUDGES
A. EARLY HISTORY -- BIBLICAL, MAGNA CARTA,
FIRST CONGRESS OF THE UNITED STATES
B. THE DEVELOPMENT OF A MODEL CODE
1. AMERICAN FONDNESS FOR CODES OF

CONDUCT IN THE 1920'S - BOY SCOUT CODE;| ICE CREAM

MANUFACTURERS' CODE, EIC.
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- WHAT IS A CODE OF "ETHICS! AS
DISTINGUISHED FROM A CODE OF LEGAL REQUIREMENTS?

— "OBEDIENCE TO THE UNENFORCEABLE"

2. BLACK SOX SCANDAL OF 1919 & JUDGE
LANDIS OF U.S. DISTRICT COURT — FIRST COMMISSIONER OF
BASEBALL -- AMERICAN BAR ASSOCIATION CENSURE OF
LANDIS

3. RESULTING ABA MODEL CODE 1924 —
EXAMPLE OF CANON 21 "IDIOSYNCRASIES AND
INCONSISTENCIES” — 50 YEAR HISTORY

4. 1969 SUPREME COURT NOMINATION OF
CLEMENT HAYNSWORTH AND THE ABA MODEL CODE OF
1972

5. ADOPTED AS MODIFIED BY UNITED STATES
JUDICIAL CONFERENCE IN 1973

I THE CODE OF CONDUCT FOR UNITED STATES
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JUDGES -- OVERVIEW
A. THE CODE DEALS WITH JUDGES' PUBLIC AND
PRIVATE LIVES.
=  THERE ARE SEVERAL PROVISIONS THAT HAVE
OVERTONES UNIQUE TO FEDERAL JUDGES
AND THE UNITED STATES CONSTITUTION -
SEPARATION OF POWERS, FEDERALISM,
DUE PROCESS.
m  VERY FEW ABSOLUTE RULES, AND MUCH OF
WHAT I BELIEVE IS A TRUE ETHICS CODE.

B. SEVEN CANONS -- CONSIDER THEM ON BASIS OF
HYPOTHETICALS. SOME ARE DRAWN FROM MATTERS
BEFORE THE COMMITTEE ON CODES OF CONDUCT OF THE
FEDERAL JUDICIARY WHILE I SERVED AS CHAIRMAN,

1. ROLE OF THE CODES OF CONDUCT
COMMITTEE -- COMPOSITION, JURISDICTION, FUNCTIONS.
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IIL. CANON 1: “A JUDGE SHOULD UPHOLD THE
INTEGRITY AND INDEPENDENCE OF THE JUDICIARY.”

HYPOTHETICAL. THE FBI DIRECTOR CALLS A JUDGE
AND ASKS HIM TO SERVE ON THE FBI'S DNA ADVISORY
COMMITTEE. MAY THE JUDGE ACCEPT THE APPOINTMENT?

HYPOTHETICAL. A JUDGE IS ASKED TO PARTICIPATE
IN A TRAINING PROGRAM TO TEACH LAW ENFORCEMENT
OFFICERS TO BE BETTER WITNESSES IN COURT. MAY THE
JUDGE DO S0?

HYPOTHETICAL. A JUDGE RECEIVES CREDIBLE
EVIDENCE THAT ONE OF HIS COLLEAGUES I$ SITTING ON
CASES IN WHICH THE COLLEAGUE HAS A FINANCIAL
INTEREST. WHAT SHOULD THE JUDGE DO WITH THE
INFORMATION?

IV. CANON 2: “A JUDGE SHOULD AVOID IMPROPRIETY
AND THE APPEARANCE OF IMPROPRIETY IN ALL OF THE
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FUDGE'S ACTIVITIES.

BYPOTRETICAL: JUDGE SMITH'S FORMER LAW FIRM
2\S TU/ITED HER TO COME BY FOR LUNCH AND TALK
ABOUT HER SXPERIENCE ON THE BENCH WITH SOME OF
THE SUMMER ASSOCIATES. IS THIS ALLOWED?

HYPOTHETICAL. AFTER YEARS OF SITTING ON THE
BENCH, JUDGE BROWN DECIDES TO GET IN SHAPE. HE
JOINS A KARATE SCHOOL AND AFTER MUCH EFFORT,
BECOMES QUITE PROFICIENT IN THE MARTIAL ARTS. THE
KARATE SCHCOL NOW WANTS TO USE HIS PHOTOGRAPH IN
TTS ADVERTISEMENTS ANY PROBLEM? DOES IT MATTER
THAT THE ADS WILL NOT IDENTIFY HIM?

A. CANON 2B. "A JUDGE SHOULD NOT LEND THE

PRESTIGE OF HIS OR HER OFFICE TO ADVANCGE THE PRIVATE
IVI=RESTS OF GTHERS."

THE DUTY TO AVOID IMPROPRIETY APPLIES TO THE
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4)

JUDGE’S PROFESSIONAL AND PERSONAL ACTIVITIES.

B. OTHER SUBJECTS CONSICERED UNDER CANON

&  AJUDGE’S MEMBERSHIP I[N CLURS THAT HAVE, OR
ARE PERCEIVED TO HAVE, EXCLUSIONARY
POLICIES

®  WRITING LETTERS CF RECOMMENDATION FOR
DEPARTING LAW CLERKS

s  RECOMMENDING CANDIDATES FOR JUDICIAL
OFFICE

®  PARTICIPATING IN TESTIMONIALS

B ACTING AS A CHARACTER REFERENCE

V. CANGCN 3: “A JUDGE SHCULD PERFORM THE DUTIES
OF THE OFFICE IMPARTIALLY AND DILIGENTLY.”
®  THIS GENERAL LANGUACE IS FOLLOWED BY

FOUR SUBSECTIONS. THE MG3T FREQUENTLY
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INVCIED IS SUBSECTION C.
A. 1974 CONGRESSIONAL STATUTE -- 28 U.S.C. § 455.
B. CANON 3C -- MODERN U.S. NOTION OF JUDICIAL
DISQUALIFICATION. MANDATORY LANGUAGE.
HYPOTHETICAL. JUDGE BECOMES TRUSTEE OF
ESTATE OF HIS BROTHER AND ESTATE HOLD$ STOCK.
= CANON 3C(I)(c). FINANCIAL INTEREST IN A PARTY.
WHAT IS A FINANCIAL INTEREST?
¥  CANON 3C(3)(c) —LEGAL OR EQUITABLE
INTEREST "HOWEVER SMALL"
= APPLIES TO JUDGE'S SPOUSE. CANON 3C(1)(c).
s DUTY OF JUDGE TO KEEP FAMILIAR WITH STOCK
HOLDINGS. CANON3C(2).
s PARTIES TO CASE CANNOT WAIVE JUDGE'S
DISQUALIFICATION. SEE CANON 3D — DOES NOT

APPLY TO DISQUALIFICATION BASED ON CANON
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3C(1)@) - (e).

HYPOTHETICAL., JUDGE SMITH HAS BEEN ASSIGNED
TO SIT ON A CLASS ACTION AGAINST A MAJOR CREDIT CARD
COMPANY. THE CLASS CONSISTS OF CREDIT CARD
HOLDERS THE CLAIM IS THAT THE COMPANY OVERBILLED
THEM. ASSUME THAT JUDGE SMITH HCLDS NEITHER THIS
PARTICULAR CREDIT CARD NOR STOCK IN THE COMPANY
ASSUME ALSO THAT HIS WIFE DOES NOT HOLD ANY STOCK
AND ALSC DOES NOT HAVE THIS PARTICULAR CREDIT
CARD. IS IT NEVERTHELESS POSSIBLE THAT JUDGE SMITH
STILL HAS A DISQUALIFYING INTEREST?

HYPOTHETICAL. CITY RAISES PRICE OF SUBWAY FARE
AND IS CHALLENGED IN COURT. JUDGE RIDES THE SUBWAY
DAILY. CAN THE JUDGE SIT ON THE CASE” WHATIF ALL
JUDGES RIDE THE SUBWAY?

HYPOTHETICAL. RELATICNSHIPS OF YUDGE -- JUDGE'S
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DAUGHTER WCRKS IN PROSECUTOR'S OFFICE; JUDGE'S WIFE
WORKS IN LAW FIRM; JUDGE'S SON WGEILS FOR
CORPORATION. RECUSAL OBLIGATIONS?

HYPOTHETICAL. CANON 3B(4) — NEPOTISM. JUDGE
INQUIRED — HAD CHILD WITH WOMEN NOT MARRIED /
WANTS TO HIRE AS SECRETARY. ANY ETHICAL PROBLEM?

V. CANON 4: “A JUDGE MAY ENGAGE IN ACTIVITIES TO
IMPROVE THE LAW, LEGAL SYSTEM, AND THE
ADMINISTRATION OF JUSTICE.”

A. CONDUCT OTHER THAN DECIDING CASES
COVERED.

B NEED TO DETERMINE WHAT IS AND WHAT IS
NOT A LAW-RELATED ACTIVITY.

HYPOTHETICAL. JUDGE JONES HAS BEEN INVITED TO

BE THE GUEST OF HONOR AT A $500-A-PLATE DINNER FOR

WHAT HE CONSIDERS TO BE A VERY WORTHY NON-PROFIT
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ORGANIZATION. IN FACT, HE IS TO BE THE HONORED GUEST
BECAUSE HE HAS DEVOTED SO MUCH OF HIS TIME TO THIS

ORGANIZATION. HE HAS BEEN ASKED TO GIVE AN

ACCEPTANCE SPEECH. CAN JUDGE JONES ACCEPT THE
INVITATION?

HYPOTHETICAL. JUDGE IS ASKED TO SFEAKTO A
GROUP OF LAWYERS AND OTHERS AT A SEMINAR RUNBY A
PROFIT MAKING COMPANY. THE COMPANY WILL
REIMBURSE THE JUDGE FOR ALL HIS EXPENSES THE
COMPANY USES THE SEMINAR TO ATTRACT BUSINESS.

VL. CANON 5: “A JUDGE SHOULD REGULATE EXTRA-
JUDICIAL ACTIVITIES TO MINIMIZE THE RISK OF CONFLICT
WITH JUDICIAL DUTIES.”

A. COVERS OUTSIDE ACTIVITIES NOT WITHIN
CANON 4.

B. EIGHT SUBSECTIONS.
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HYPOTHETICAL. JUDGE IS ASKED TO SERVE ON THE

BOARD OF A PUBLIC LIBRARY. CAN HE DG §G7?

HYPOTHETICAL. MAY A JUDGE SERVE AS A DIRECTOR

OF A CORPORATION?

HYPOTHETICAL. MAY A JUDGE WRITE - FOR PAY --
ARTICLES ABOUT GOLF OR GARDENING OR OTHER NON-
LAW RELATED ACTIVITIES?

HYPOTHETICAL. MAY A JUDGE HELP RAISE MONEY
FOR CHARITABLE ORGANIZATIONS? DOES THE ANSWER
DEPEND ON THE NATURE OF THE ORGANIZATION OR ON THE
PARTICULAR WAY IN WHICH THE JUDGE ENGAGES IN THE
FUND RAISING ACTIVITY?

VII. CANON 6,

“A JUDGE SHOULD REGULARLY FILE REPORTS OF
COMPENSATION RECEIVED FOR LAW-RELATED AND EXTRA-

JUDICIAL ACTIVITIES.”
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A. DUTY IMPOSED BY CONGRESS THAT JUDGES
FILE FINANCIAL DISCLOSURE REPORTS EACH YEAR.

VII. CANON 7. “A JUDGE SHOULD REFRAIN FROM
POLITICAL ACTIVITY.”

A. PROHIBITION AGAINST FEDERAL JUDGES
PARTICIPATING IN ANY ORGANIZED POLITICAL ACTIVITY,
FORMAL OR INFORMAL. |

B. NOT LIMITED TO A JUDGE’S RUNNING FOR
OFFICE OR MAKING POLITICAL SPEECHES,

C. CONSTITUTIONAL OVERTONES —
SEPARATION OF POWERS — JUDICIAL BRANCH IS NOT TO
BE POLITICAL.

HYPOTHETICAL. JUDGE SMITH'S WIFE IS RUNNING FOR
A SEAT ON THE CITY COUNCIL. YESTERDAY SHE POSTED A
CAMPAIGN SIGN ON THE FRONT LAWN OF THEIR HOME.
NEXT WEEK SHE WANTS TO HOLD A POLITICAL RALLY IN
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THEIR HOUSE. AND THIS MORNING THE JUDGE NOTICED
THAT ONE OF HER CAMPAIGN BUMPER STICKERS IS ON HIS
CAR. WHAT IF ANY ACTIONS SHOULD JUDGE DOE TAKE TO
COMPLY WITH THE CANONS?
HYPOTHETICAL. MAY A JUDGE WRITE A LETTER TO A
NEWSPAPER CRITICIZING A CANDIDATE FOR LOCAL OFFICE?
HYPOTHETICAL.
IX. ETHICS REFORM ACT OF 1989
A. PROVISIONS DEALING WITH HONORARIA
B. OUTSIDE INCOME LIMITATIONS
C. GIFTS
HYPOTHETICAL, JUDGE RECEIVES INVITATION TO
SPEAK TO A GROUP OF LAWYERS WHO WILL PAY HIM $1,000.

HYPOTHETICAL. JUDGE ASKS WHETHER HE CAN GIVE
GIFTS TO EMPLOYEES WITHIN HIS CHAMBERS AT
CHRISTMAS.
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BEST AVAILABLE COPY

REGULATIONS OF THE JUDICIAL CONFERENCE OF
THE UNITED STATES ESTABLISHING STANDARDS AND PROCEDURES
FOR THE APPOINTMENT AND REAPPOINTMENT OF
UniteD STATES MAGISTRATE JUDGES

(Promulgated March 6, 1980, Amended March 12, 1981, September 22, 1982,
September 19, 1986, Scptember 23, 1992, March 12, 1996 and March 11 1997)

In accordance with secuon 631(b)(5) of utle 28 United States Code, the Judicial
Conlerence ot the Unuted States hereby protmulgates these regulauions for the selec-
ton appowitment and reappomntment of United States magstrate judges

CHAPTER 1 QUALIFICATIONS O UNITED SATES MAGISTRATE JUDGES

Sec 101 Mimmum Qualificanons

To be qualified [or appointment or reappointment 4s a United States magistrate

judge nomunees must meet the [ollowing standards

(a) They are and have been for at liast live years a member in good standing of the
har of the highest court of a State the Distnet of Columbla the Commonwealth
of Puerto Rico or the Virgn Islands of the United States |[Ed note amendments
Pub L Ne 97-230(1982) and Puh L No 101 45, § 104 (1989) |

(b) Ihey must have been engaged in the achve practce of law for a pened of at least

five years The court may consider as substitute expenence for the acuve prac-
tce of law the following including any cornbinanon thereof

(1} Judge of a state court of record or other state judiaal officer

(2) Uruted States magistrate judge referce in bankruptey, bankrupicy judge or
other {ederal judicial officer

(3) Atorney for fuderl o1 state agencies
{4) Law clerk to any judge or judicial officer (imuted to two years)

(5) Other legal expenence which s suttable as a substitute 1n the opinion of the
majonty of the court

(¢} They must be competent to perform the dunes of the office, of good moral char-
acter, emotionaily stable and marure commutted to equal justice under the law
it good health patient courtcous and capable of dehiberation and decisiveness
when requircd to act on their own reason and judgment

(d) they must not be related by blood or marnage to a jyudge of the appunung
court ar courts withun the degrees specified m 28U SC  § 458, at the ime of
the miual appowntment [Ed note The Federal Magustraivs Act n 28 USC §
631.b)4) specities that no wndividual may be apponted (o serve as magisirate
Judge unless he or she 1s not related by blood ur inarnage 1o a judge of the
appanting coutt or courts 4t the ume of his or her initual appomtment |

(¢) In the case ol an mwal appointment, they must not be seventy years of age or
alder [Ld note See 28 USC § 631(d) regarding conunuation and reap
pontment of magistrate Judges upon awaning age seventy |
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Sec 102 Adduional Qualifications

A distnct court may estabhish addional qualification standards appropnate for a

particular magustrate judge position, taking into account the specific responsibilities
anticipated for that posttion

CHAPTER 2 PuBLIC NOTICE
Sec 2 01 Pubhcation

Prior to the selection of 4 magistrate judge, whether a new appomtment or a reap-
poiuntment, a public notice shall be published i a general local newspaper or similar
publicauon and 1t practicable 1 o bar jouinal newsleuer, or lucal legal penodical

Sec 2 02 Contents of Notice

Except as provided m section 6 03 the public announcement shail describe the
duues of e position the pertinent qualification standards and the procedures for
submission of applications, including the name and address of the person to whom
applications should be subnutted The notce should specify that applications are to

be subtruited only by the putettial nominee personally, wdicating the persons will
ngness to serve if selecied

Sec 2 03 Filing of Notire

The public nutice shall be filed and posted in the office of the clerl of court and a
copy shall be provided to the Director of the Administrauve Office of the Uruted
States Courts

CHAPTER 3 MERIT SELECTION Pankt

Sec 301 Establishment of Panel

Before the appointment or reapponument of a United States magustrate judge the
courr shall appuint 4 inerit selccuon panel which shall recommend to the court for
nominanon individuals whose charadler expenence ability and commitment to

equal Justice under the law fully qualfy thern w serve as a United Stawes magistrate
judye

Sec 3 02 Membership

(a) The panel shall be composed of 4 chairman and other members appotnted by
majonity vote of the active distnct judges of the court The panel shall have no
lewer than seven merabers including the chairman

(b) Members of the panel shall receive no compensauon for their senice but may

be allowed travel expenses including per diem n hieu of subsistence as autho
nzed by law

(c} The panel shall conwst of lawvers and other members of the community At jeast
two members of the panel shall he non lawvers Cach mermber of the panel shals
be a resident of the distnict within which the appowntment is to be made Mo
federal judicial officer including senior or retired judicial officers or other dis

11 e wrad ac 4 momhber of
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the panel This prohibiion does not preclude United States attorneys and assis
tant Unuted States attorneys, and federal defeniders and assistant federal defend-
ers from serving on the panel

{d) No person shall be considered as a nominee while serving as a member of the
panel or lor a peniod of one year after completion of such service The Commyt-
lee on the Admunstration of the Magistrate Judges System 15 authorized to grant
watvers to this provision on an individual case basis

Sec 303 Dunes
(a) The chawrman shall have such duties as the court may assign

(b) All information made available to the members of the panel m the performance
of their dunes, mcluding the names of potential nomnees and the idennties of
individuals recommended by the panel, shall be kept 1n strict confidence by the
panel and the court except as provided 1n secnon 3 04 of these regulauons

(c) Decisions of the panel shall be by majority vote of all the members

(d) The panel shall examne the applications of all potental nomunees and may, in
1ts discretion, personally interview potennal nominees The panel shall make an
affirmative effort o denuly and give due consideration to all quahfied candi-
dates including women and members of mnonty groups

(¢) The panel shall determine those indimvduals among the potenual nominees who
meet all of the standards set torth by these regulauons for appomtment as a
Unted States magstrate judge and shall designate those individuals whom the
panel considers best qualified

() The panel shall submut a teporst to the court as provided m the following sec
hon

Sec 3 04 Panel Report

1{ an appomntment 1s to be made to a vacant ot newly created position, the panel
shall report to the court the results of 1ts acuvities withia runety days after us cre

ation unless otherwise directed by the court The report of the panel shall specify
the five nomimees the panel has deternuned as best qualified and have atiached to
i all written nformation receved by vr prepared by the pauel concerming the rec

ommended nominees The court may accept a list contamming fewer than five nom

wees for good cause shown by the panel in 1ts report

CitAP1+R 4 NCW APPOINTMENL OF MAGISTRATE JUDGES

Sec 4 01 Selecuon from 11st and Majonity Decision of Judges

The active district judges shall select from the list provided by the panel However
if 110 nominee 1ecetves 1 ugjonty vote of the acuve district judges, the court shall
request 3 second list of hve nommnees The court 1s then {rec to sclect from either
st If, agam no nomunee receives a majonty vote the chief judge shall make the
selecaon ot Lhe court froni enther hist
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Sec 4 02 FBI and IRS Reports

The name of the person selected by the coun for appointment to esther a full-time
or a part ttme magstrate judge posiion shall be subrmitted 10 the Director of the
Admirustrative Office of the United States Courts who shall request full-beld back-
ground reposts, with a 15-year scope, by the Federal Bureau of Invesugation and
background reports by the Intemnal Revenue Service The Commuttee on the
Admumustrauon of the Magistrate Judges System 1s authonized to grant waivers to
thus prowviston on an individual case basts i curcumstances mvolving tugh tumaver

and recruttment problems due to 1solated locauons of cettamn part-umie magstrate
judge positions

Sec 403 Order of Appointment

An order of appointment may be issued by the distnct coun following receipt by
the court of the information obtained from the Federal Bureau of Investigation and
the Intemal Revenue Service If in the judgment of the coun the Internal Revenue
Service report has not been completed in a tmely manner it may wave the repore

provided that 1t has taken steps to insure wself that the nominee has liled returns as
required

Sec 4 04 Qath of Qffice

The appuinitee shall, pnu to enlerning on duty as magistrate ,udge take the oath

or affirmation prescribed by 28 USC § 453 and the consututional oath pre
scnbed by 5 USC & 3331

Sec 4905 Record of Appointment

The appomntment of a magistate judge shall be entered of record in the district

coutt and notice of such appomntnient shall be given at once by the clerk of that
court Lo the Director

CHAPTER 5 SELECTION OF PART TIME MAGISTRATE JUDGES
Sec 501 Aliernative Procedures

The provisions of sections I 01 througn 4 05 of these regulations shall apply 10 the

selection and appowntment of a pant time magistrate judge except that in the case

of the appointment of a part-time magsstrate judge whose authonzed annual salary

5 lesy than unethurd Of the mwamum salary authonzea for 4 full ume magstrate

judge

(3) The court may in hen of the requirements of section 3 02 concermng the mem
bershup of ment selection panels appomnt a panel of less than seven members
but not less than three members Judges of the distnet court including semior
or reured judges and other distnct court officers or distnict court employees

may serve on the panel, although at least two membe-s of the panel must be
other members of the communuly

(h) The court my, in heu of the requirement of sccnon 3 04 that the panel subnut

to the court 4 bst of five nominees authonze the panel 1o deternune the size of
the bist submutted to the ourt
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(c} The court may waive the bar membership requirements of section 1 O if the
appomnting court and the conference have determined that no qualified indi-
vidual who is a member of the bar 15 available to serve at a specific location as
provided 1 28 USC § 631(bX1)

CHAPTER 6 REAPPOINTMENT OF MAGISTRATE JUDGES

Sec 6 01 Qualifications

The provisions of chaper | of these regulations shall apply to the reappowntment of
Unuted States magstrate judges, except that the court may wawe the bar member-
shup requirement of section 1 01 for the reappomtment of a part-ume magistrate
Judge pursuant to 28 U S C § 631{b)(1)

Sec 602 Alternauve Selection Methods

Prior to the expration of an incumbent magstrate judges teom of office the coun
shall determine by majonty vote of the active distnct judges whether 1t wishes to
consider the reappointment of the incumbent Lhe court should give due consid-
eration to the professional and career status of the position of United States magis-
trate judge

{a} If the court determines nat to reappont the incumbent it shall so noufy the
incumbent and shall tollow the mioal <election procedures set forth in chapters
2 3,4, and 5 of these regulations

(b) 1f the court desues o consider the reappomiment of the incumbent 5t shall tol-
low the selection procedures set forth i stction 6 03 of these regulations

Sec 603 Procedures

If the court desires 10 consider the reappointment of an incumbent magstrate
judge 1t shall adopt the {ollowing procedures

(a) Pubhic Notice
1he coun shall cause 1o be pubhshed 4 public aouce stating that it 1s required
bv law to establish a panel of duzens to consider the reappomument of the
incumbent magistrdie judge to a new term of office The public notice shall be
published in a general local newspaper or sumdar publicaton and, if pracuca-
ble, m a har journal newsleter or local legal peniodical the notice shall
describe the duties of the posiuon state the date ol expiration of the incum
bents current term of office, and inviie comments from members of the public
The notice shall mclude the name and address of the person to whom com-
ments shall be submitted A copy of the notice shall be filed and posted 1n the
office ot the clerk of court and a opy shall be pronided to the Director of the
Admimstratne Office

(b) Panel
Belore the reappomitmicrit of 2 magustiate judge the court shall establish a panel
as prescribed in secuior 302 or section 5 01(a) as the case may be, of these
regulations The panel shall review the mcumbents current service as magistrate
Judge and other expenerwe, the comments from members of the bar and pub-
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lic and other evidence of the incumbents good character, ability, and commu
ment to equal Justice under the law The panel shall report to the count within
runety days after us creauion, unless otherwase directed by the court, whether
the incwmbent 1s recommended for reappotntment
(c) Deasion of the Court

After due consideration of the report of the panel, the court shall deterrmine
whether (o reappaint the incumbent by majonty vote of the actve dismet
judges 1f the court decides not to reappotnt the incumbent, 1t shall so noufy the

wumbent and proceed anew with the selection procedures prescribed i chap-
ters 2 3 4, and 5 of these regulatons

CHAPTER 7 APPOINTMENTS TO COMBINATION POSITIONS

Sec 701

The court may consider the selection of an incumbent clerk or deputy clerk of count
to fill 3 combination magstrate judge/clerk or deputy cleck of count posiion n the
same manner as prescribed i chapter 6 for reappointment
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Paper Presented at
American Judicature Society Conference on
Judicial Conduct and Ethiecs Curraiculum
October 10, 1992

COURTROOM DEMEANOR

Rude and abusive behavier.,

Canon 3A(3) of the 1972 American Bar Association Model Code
ot'iudicial Conduct requires judges to be "patient, dignified,
and courtecus to litigants, jurors, witnesses, lawyers, and
others with whon" they dezl in their official capacity.!
Inpatient and impolite behavior on the bench generates a large
proportion of the complaints about judges filed with Judicial
conduct organizations. Except for extreme examples, a judge is
unlikely to be publicly punished for one display cf temper. 'But
judicial conduct organizations do respond privately to isolated
incidents. PYor example, in 1951, the Alaska Commission on Judi-
cial Conduct informally sanctioned six judges through private

reprimands and admonishments, and cautionary letters for

! Unless cthervise indicated, referances to canons are to
the 1572 American Bar Association Model Code of Judicial conduct.
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courtroom demeanor problems, including directly criticizing
jurors for their work as jurors, abusing the contempt power,

using abusive and profane language, and making derogatory and

racially oriZnted comments from the bench. Alaska Commission on
Judicial conduct 1991 Annual Report at Appendix G. And a series

of single incidents can add up to a pattern of conduct that
requires public sanction and possibly removal.

' Although the variety of wvays in which judges can behave
intemperately are, of course, almost infinite, there are saveral
types of misconduct that appear in many cases: disparaging
victins and witnesses and implying lack of belief in a witness's
testimony, making sarcastic and belittling remarks to attorneys,
threatening to use the contempt power, and misusing the contempt
éower. The following illustrations of typical demeanor problems
that violate the Code of Judicial Conduct are from three cases in

which judges were removed or suspended.

Kloepfer v, Commission on Judicial Performance, 782 P.2d 239

(Cal. 1985)

The Suprene Court of California removed from office a judge
who displayed a lack of judicial temperament.

1) The judge had stated to a court reporter before s
courtroom full of people, *I'll keep the record in =y
courtroonm, ™ after the reportar had asked a defendant "Excuse
me. Is that a yes?" when the defendant had nodded her head.

2) After a defense attorney asked for a continuance,
the judge had asked in an angry and insulting tone, ®Isn't
it true you ars psychoclogically afraid to take a case to
trial?" ’

3) After an inexperienced lay witness tried to explain
her answer tc a question, the judge had stated, in an angry
and intinidating tone, "We have rules in terms of how ve
proceed here. And you have to understand them. And I den't
vant to have to re-explain them and have objections. . . . .
Pirst rule is you keep your mouth shut.”

4) In cross-examining a defense vitness, the judge had
not lizited himself to questions directed to eliciting
clarifying testimony, bhad tcld the witness his testimony aid

Page 2
Courtroon Demeanor
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not make sense, and had engaged in argumentative dialogue
with the witness.

5) The judge had twice held one defendant in contempt
for attexpting to say something to the court, sentencing him
to two days in jail each time, had lectured the defendant in
an insulting manner about his appearance, and had acted in
an intimidating manner toward defense counsel.

€) The judge had stated to an inexperienced lay witness
who had begun to answer a question after an objection bad
been made, "when somecne makes an objection, they are
talking to me, not you. If ycu interrupt again, . « . ¢ YOU
can be punished with a fine or jail. Keep your mouth shut.
It is not directed to you. If there is an objectien, it is
directed to me. I am the Judge hers. You are not. I have
to rule on the objection without flak coming from the side."

7) When a defendant failed to reply to a question from
the judge, the judge had stated, "Either he does understand
or he doesn't, and if he sits there and locks like a bump on
a log and has no ability to respond to me that he
understands intelligently what is being interpreted to him
in Spanish, I have no confidence that he will follew the
directions of the court, and thersfore I will cage hixm, in
effect, in jail and bring him back manacled and he will
appear wvhen I order him tc appear.”

8) When a defendant vhispered to his attorney that he
did not understand what the judge was telling him, the judge
had stated, "I am talking to you, sir, and when I talk teo
you I expect you to pay attention with me and not start a
conversation with your atterney. Do that again sir, I am
going to held you in contempt of court and jail you.”

9) The judge had summarily adjudicated a defendant in
contempt when he asked "how come” after the judge rebuffed
his request to say something.

10) The judge had found a spectator in contempt and
ordered her to serve six hours in jail without making any
inquiry to confirm the inference he drew vhen she swore
atter tripping over her son's feet.

12) The judge stated in two separate incidents, to two
deputy district attorneys, in a courtreom full of pecple,
that he was appalled that the interests of the People of the
State of California rested in their hands.

In the Matter of Breitenbach, 482 N.W.2d 52 (Wis. 1952)

The Wisconsin Supreme Court suspended for two years & Judge
who displayed lack ¢f judicial temperament.

1) During a trial, the judge had become visibly angry
and upset and loudly, intemperatsly, and repeatedly
interrupted the presecutor's attezmpt to make an offer of
proof, threatened to hold him in contempt for persisting in
Rhis efforts to do sc, and characterized part of the offer of

proof as "stupid . . . [plain] stupid.”
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2) During a motion hearing, the judge had becone,
visibly angry, loud, and intemperate toward the assigtant
district attorney, repeatedly ordered hiz to bring the
digtrict attorney before him, thresatened the assistant with
contenpt, and held him in contempt for not bringing in the
district attorney. .

-3y-During a hearing, the judge had stated "You know,
scmetimes attorneys make their clients in a worse mess. You
do what you have to do." N

4) During a trial, in the presence of the jury, the
judge had conducted a lengthy examination of the defendant
and impeached him with a prior inconsistent statement that
had not been explored by the prosecutor er the defendant's
counsel.

5) During a jury trial, the judge had conducted a
lengthy examination of the defendant, in a manner that gave
the appearance of disbelief and disdain toward the
responses, and suggested that the defendant and an
accomplice were affillated with a gang, which had not been
raised by the prosecutor or the defendant's attorney.

6) During a Jjury trial, vhile the jury was being
brought in, the judge had become angry and upset, yelled at
the prosecutor to sit down and be quiet, and after the jury
was released, yelled at the prosecutor to leave the
courtroom or he would go to jail, and ordered an assistant
district attorney who was present to report the prosecutor
to the attorney discipline board.

7) During a jury trial, in the presence of the jury,
the judge had stated to the assistant district attorney,
"Asking [the witness] many absurd questions is not geing to
get to the truth of the matter,” had been loud, intenperate,
impatient, and rude to the prosecutor, and had prevented hinm
from making a record in support of the state's position.

8) In three additional craminal matters, the judge had
been intemperate and discourtecus in his remarks to the
assistant district attorneys and pravented them from making
a record in support of the state's position.

dn re Elliston, 789 S.wW.2d 46% (Mo. 1590)

The Supreme Court of Missourl suspended for fifteen
days a judge who lacked the judicial temperament.

1) The judge had yelled at an attorney and described
the attorney's work as sloppy.

2) The judge had insisted that a trial go forward evan
though counsel had earlier informed the judge that his
client would be entering a guilty plea.

3) The judge had denied a glass of water tc an attorney
who was bhaving daifficulties speaking, saying it was against
court rules to have liguid in the courtroon. .

4) The judge had denied attorneys access to a pretrial
order on file and insisted that they pay for a copy;

5) The judge, in a "rude and dexeaning" tone, in front
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of the attorney's clients and other court personnel, had
jnforped an attorney that he was wasting the court's time by
putting on evidence in support of a recommendation and said
to the sape attorney "{i]f you think I'm gocing to make a
conmitment to you before I've heard all of the evidence,
you're_sadly mistaken!"

Judicial Bias.
Canon 3B(S) of the 19590 ABA Model Code of Judicial Ceonduct

provides that:

A judge shall perform judicial duties without bias or
prejudice. A judge shall not, in the performance of judi-
cial duties, by words or conduct, manifest bias or prsju-
dice, including but not limited to bias or prejudice based
upon race, sex, religion, national origin, disability, age,
sexual corientation or socciceconomic status, and shall not
permit staff, court officials and others subject to the
judge's direction and contrel to do so.

The same prchibition was implied in the 1572 Model Code
requirement that judges be dignified and courtecus, and judges
have been disciplined under the 1972 standard for biased conduct

and statements. A s22ll sample follows.

Kennick v, Commission on Judicial Performance, 787 P.2d 551

(Cal. 1990)

The Supreme Court of California removed from office a judge
who, among other misconduct, addressed women he knew prin-
Cipally or solely in connection with his Jjudicial duties as
"sweetie,” “"sweetheart,” or "baby," in and about the court-
house, during business hours.

Re: Carr, 553 So. 2d 1044 (Fla. 1592)

Following the recommendation of the Florida Judicial Quali-
fications Commission based on a stipulation between the
Comnission and the judge, the Florida Supreme Court publicly
reprimanded a judge who stated at a hearing in his court-
room, "Now, you can throw your Italian temper around in the
bars but you don't throw them around in my courtroom. . . .
I'm just as Irish as you are Dago.™ The judge apologized
for his statexments.
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Gonzalez v. Commission on Judicial Performance. €57 P.2d 372

(Cal. 1983) ; ..

!
The Supreme Court of California removed a judge from office
for making racial and sexual comments that he claimed ware
in jest, among other misconduct.

1) On pronouncing judgment on a male of Mexican
extraction on a charge of beating his wife, the judge had
stated that although such behavior might be tolsrated in
Africa or Mexico, it would not be tolerated in America.

2) During jury voir dire in a criminal case, the judge
had gquestioned a Japanese venireman about inflation and then
commented that he did not know why he was speaking to a ,
Japanese juror abkout inflation becausa "what do f£ishheads
and rice cost2?"

3) buring ancther jury veir dire in a criminal case,
the judge had asked a black woman on the panel who had sald
she worked as a grocery clerk if she knew the prics of
watermelen.

4) In a colleague's chambers, the judge had responded
to the news that a black district attorney's wife had had a
niscarriage by saying, in essence, *"0Oh good, one less
minority."

§) Finally, at a Christmas party attended by most of
the-Tourt perscnnel, the judge had asked a female Jewish
district attorney whether "with all the inbreeding your
pecple do, aren't you afraid that they will produce a racs
of idiots," or words to that effect. .

Judges often get in trouble when they decide to prsach to
the litigants or to express their cpinions on subjects not
reslevant to the immediate case. Such pontification often leads
to insensitive comments, invidious compariscons, and reliancs on
stereotyped notions of classes of pecople. The judges iﬂ the
cases summarized below probably would not have gotten into
trouble if they had simply decided the cases before then.

: ; 595 So0. 24 4+
(Fla. 1992)

Approving a stipulation between the Florida Judicial Qualif-
ications Commission and a judge, the Supreme Court of
Florida publicly reprimanded a judge who had stated during a
dissolution of marriage hsaring to the wife ™go out and get
another guy . . . the single bars are full of them . . .
there are all kinds of bimbos in those places, and there are
all kinds of gquys running arcund in open shirts with eagles
on their chests. There ars great guys out there . . . You
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go find a brain surgeon." 1In the stipulation, the judge had
apologized.

+ No. B-35-52001, Order (Nebraska
Suprene Court March 27, 1992)

Pursuant to the Report and Recommendations of the Nebraska
Commission en Judicial Qualifications and the consent filed
by the judge, the Nebraska Supreme Court suspended, for one
month without pay, a judge who had stated in open court in
contenmpt proceedings invelving failure to pay child support,
vhile encouraging the litigant to keep his job, "scmetimes
you just have to eat crap, whether you like it or net,
because you're in such a situation that if somebody insults
you, you just have to go on and do it and take it. You
know, black pecple have done it for years and you are at the
place where I suppose that you can ba treated like a nigger,
and you just have to take it just like the black pecple have
had to." The court alsco ordered the judge to cozplete 2
seninar on sensitivity to racaial bias. -

In the Matter of Esworthy, Determination (New York Commis-
sion on Judicial Conduct June 21, 1590), accepted, 568
N.E.2d 1195 (N.Y. 159%91)

The New York Commission on Judicial Conduct determined that

removal was the appropriate sanction for a family court

judge who, among other things, in twveo cases, made comments

about the racial compesition of the state priscns. In one

case, he stated:
The next time you come back to this court, the Closest
place 1'l1l be shipping you is Buffalo, New York or down
city, and maybe you'll get some experience like you had
in Florida with all those spics and blacks that you
didn't like, that you were scared of. You understand®
Because detention in those digger areas is not just all
white detenticn.

He made similar remarks in the second case.

Judge Kenny, Order (New Jersey Supreme Court April 23, 1991)

The New Jersey Supreme Court terminated the recall of a
retired superior court judge after the Jjudge publicly
humiliated in open court the plaintiff in a small claims
case in which the plaintiff had claimed that a check cashing
agency had not given her the correct amocunt when she cashed
her welfare check. The judge lectured the litigant because
she was an unwed mother on welfare, which was not relevant
to the legal procsedings.
H Do you have a husband?
P: No, I dontt. 1I'm on welfare.
J: Have you ever had a husband?

P: No, never did.
J: Of course, that's all wrong, having children cut-

Page 7
Courtroonm Denmeanocr

129



of-wedlock. Other pecple have to support them.
Why can't you work?

P: That's irrelevant . . . .

J: It's not relevant, but I'm asking ycu about it.
Why® Pecple are being inundated, taking care of
all these children cut-of-wedlock. Money doesn't
come out of the sky, does it? ... . Most of all,
you're destined to go tc jail somewherse along the
line. If you tock a census of state prisons,
you'd find that three-quarters are born ocut-of-
wedlock . . . It's not right having children out-
of-wedlock and someone supporting them and sup-
porting you. Why shouldn't you be working?

. You'‘re an able-bodied woman, arent't you?

Judges must also be cautiocus about trying to be humcrous on
the bench. The California Commission on Judicial Performance has
observed that, although a judge may use humor to alleviate
tension or tedium in a lengthy proceeding, the appropriate use of
4udicial humor regquires self-control on the part of the judge.

In court or in chambers, a seexingly innccuous joke by the
judge may assume disproporticnate significance in the syas
of parties, counsel, jurors, or others. Morsover, a captive
attorney audience may feel conmpelled to laugh rather than
risk an objecticn.

* ® %

Ill-conceived humor may adversely impact a judge's
ability to command respect and the public's perception of
the judiciary at large. The risk that humor will trigger
unfortunate repercussions escalates if it is pegged to any
handicap or perscnal trait (race, gender, age, religion,
national origin, ethnic background, and so on). It is
axiomatic that judges should refrain frox humor or observa-
tions that could be construed as impugning persons with that
trait or handicap. Off-coler jockes and those involving
profanity also fall in this high-risk categery.

1988 Annual Report at 19 (California Commission on Judicial
Pearfornancs).

That a judge was merely joking is not a defense to a charge
of judicial misconduct. In the case summarized above, Judge Gon-
zales defended his ethnic and sexual remarks by saying they were
pade in jest (although it is difficult to believe that anycne

Page 8
Courtroor Demeancr

130



vould joke about miscarriages ang wife-beating even apart from .

the racizl insensitivity shown). ohe eourt rejected that

attempt, stating,

subjective intent is not at issue. As a judge he is charged
with the obligation to conduct himself at all tizes in a
manner that promotes public confidence and esteez for the
Judiciary. Particular friends or associates may assure
themselves that the judge's ethnic remarks are made in jest,
but such facially blatant ethnic siurs . . . ars apt to
offend minority members . . . and may be construed by the
' public at large as highly deneaning to minorities.

657 P.2d 382.
2ias in the Courtroon.

Canon 3B(6) of the 1950 ABA Model Code states:

A judge shall require lawyers in proceedings before the

Judge to refrain from manifesting, by words or conduct, bias

or prejudice based upon race, sex, religion, national

origin, disability, age, sexual orientation or socioecononic
status, against parties, witnesses, counsel or others. This

Section 3B(6) does not precilude legitinate advocacy when

race, sex, religion, national origin, disability, age,

sexual orientation or socioceconermic status, or other similar
factors, are issues in the proceeding.

Several recent newspaper reports indicate that judges are
beginning to hold lawvyers to high standards of courtroom conduct.
A New York supreme court judge fined a male lavyer $500 and
ordered him to pay $500 in attorneys fees for belittling a female
attorney during a depositien. Among other comments, he had saiad
to the attorney "I don't have to talk to you, little lady,™ "what
. 4o you know, young girl?*, "Be quits, little girl," and *"Tell
that little mouse over there to pipe down." (After the male
lawyer apologized, his sanction was lowered to $1.00.)

A similar incident has also been reported from Florida.

There, a male lawyer said in court to a female prosecutor "I take
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my orders from the bench, not you, little lady,” and was found in
contempt of court when he refused to apclogize. "I meant every
word I said,” the attorney said, “for her to be insulted and for
us to be here in this position now is absolute}y stupid.® The
judge placed the male attorney on probatiocn for 6 months, ordered

him toc do S0 hours of community service, and fined him.
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Paper Presented at
American Judicature Society Conference on
_Judicial Conduct angd Ethics Curraiculum
October 10, 1992

DISQUALIPICATION
I. The general standard. 1In addition to enumerating specific
circumstances or relationships that regquire disqualizication,
Cancn 3C(1) of the American Bar Association 1972 Model Code of
Judicial Conduct creates a general reguirement for disqualifi-
cation whenever a judge's "impartiality might reasonably be
questioned . . . ." ! Under this "catch-all" provision, the judge
should make a two-part inquiry The first test is a2 subjective,
*internal test of freedon from disabling prejudice,™ in which a
judge consults his or her emotions and conscience. Lgng;g‘.
sommonwealth, 340 N.E.2d 884 (Mass. 1976). The second test is
objective: whether an objective, disinterested person knowing
all the circumstances would reascnably question the judge's

impartiality, even where there was no actual impropriety but only

! Unless otherwise indicated, references to cancns are to
the 1572 American Bar Association Model Code of Judicial cenduct.
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an appearance of impropriety See, g.g9., Pepsico. Inc. v.
McMillen, 764 F.2d 458 (7th car. 1985).

II. Personal bias or knowledge. Under Canon an(i1)(a), dis-
qualification is requirea if a Judge "has a personal bias or
prejudice concerning a party, or personal knowledge of disputed
evidentiary facts concerning the proceeding; . . ."

A. Personal dias and prejudice. To be disqualifying, bias
or prejudice must be concerning a partv; a judge's values,
philosophy, or "fixed beliefs about constituticnal principles and
many other facets of the law" are not considered perscnal biases
or prejudices that require disqualification. E.W. Thode,

er' s e . 8% 61 (1973). In
addition, to be disqualifying, bias or prejudice must be
Rersonal, that is, arising from an extra-judicial source and
resulting in an opinicn on the merits based on something other

than what the judge has learned from participating in the case.

United States v, Grinnell Corp., 384 U.S. 563, 583 (1566).
Dnited States v, Barryv, 961 F.2d 260 (D.C. Cir. 1992)

Affirming the re-sentencing of the defendant and the denial
of his motion for disqualification, the United States Court
of Appeals for the District eof Columbisa Circuit held that
the judge was not disqualified from re-sentencing the
defendant on the basis of the Judge's discussion of the
merits of the case while it was pending on appeal after the
first sentencing. In a public speech at Harvard Law School
after sentencing the defendant the first tire, the judge had
rexmarked that he had naver seen a stronger government case,
that soze jurors had their own agendas and would not cenvict
under any circumstances, that some jurors wers determined to
acquit regardless of the facts, and that sopme jurors did not
tell the truth during jury selection when questioned abcut
possible bias. The court held that remarks reflecting even
strong views about a defendant will not call for a judge's
Trecusal so long as those views are based on the judge's own
observations during the performance of judicial duties.
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1. Judge as “adversary" of a party. Generally,
disqualification is not required by a collateral rawsuit between
a judge and a party because permitting wholesale disqualification
in that situation would allow litigants to choose their judge by
2iling lawsuits against all judges not to their liking. §ee,

e.9., Commonwealth v. Leventhal, 307 N.E.2d 839, 841 (Mass.
1974). Cf., Pecple v, Lowenstein, 325 N.W.2d 462 (Mich. 1982)
(disqualification required where party filed suit against the
Judge before the suit in which the judge was presiding was filed
and vhere the judge while a prosecutcor had prosecuted the party.)
2. Sccial relatiocnship. Whether a judge is reguired

to disqualify when a friend appears as a party or attorney in a
suit depends on how close and how personal the relationship is;
.the two~-part test is whether the judge feels capable of
disregarding the relaticnship and whether others can reascnably
be expected to believe that the judge will disregard the
relationshap. QUnited States v. Murphy, 768 F.2d 1518, 1537 (7th
Cir. 1985), gert. denied, 475 U.S. 1012 (1986). The judge must
consider whether an astute cbserver in either the legal or lay
culture "would ceonclude that the relation between judge and
lawyer (a) is very much out of the ordinary course, and (b)
presents a potential for actual impropriety if the vorst
izmplications are realized.®™ Id. 1In Murphv, finding that the
trial judge should have disqualified himself, the Court of
Appeals for the 7th Circuit held that:

an objective observer reasonably would doubt the ability of

2 judge to act with utter disinterest and alcofness when he

was such a close friend of the prosecutor that the fanmilies

of both were just about to take a joint vacation. A social
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relation of this sort implies extensive personal contacts
between judge and prosecutor, perhaps a special willingness
of the judge to accept and rely on the prosecutor's
representations.

3. animosity toward a party's attorney. Under the
1972 ABA Model Code, prejudice against an attorney is not
sufficient to disqualify a judge unless the bias "is of such a
degree as to adversely affect the interest of the client . . . ."
Martinez v. Carmona, 624 P.2d 54, 59 (N.M. Ct. App. 1980). Canon
3E(1) (a) of the 1950 ABA Model Ccde added personal bias or
prejudice concerning a party's lawyer to the list of
disqualifying circumstances after the drafting committee became
*aware of instances in which individual judges had demonstrated a
profound prejudice against certain lawyers, and found that
prejudice to be sufficlently detrimental to the judge's
appearance of impartiality as to be grounds for
disqualification.” Lisa L. Milord, The Development of the AB2
Judicial Code at 27 (1992).

4. Participant in judge's election campaign. A Jjudge
may sit on a case in which a campaign contributer is a party eor
attorney or otherwise involved. gSee, e¢.g., Nathanson v. Korvick,
§77 So. 2d 943, 944 (Fla. 1991). However, commentary to Canon
5C(2) of the 1950 Model Code states that ®"campaign contributions
of which a judge has knowledge, made by lawycés or others who
appear before the judge, may be relevant to disqualification
under Section 3E." Moreover, a judge is disgqualified from cases
in which a party or attorney was more than simply a contributoer,

for example, if a party or attorney was a member of the judge's
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ampaign committee. gSee, eo.g,, MacKenzie v. Super Kids Bargain

Store. Inc., 565 So. 2d 1332, 1338 n.5 (Fla. 1950).

B. Perscnal knovledge. As with allegations of personal
bias and prejudice, the personal knowledge requiring recusal is
knovledge from extra-judicial sources as cpposed to vwhat a judge
learns from participating in a case. A judge does not have
*perscnal knovledge” about a case as a ressult og 1) ruling eon
issues earlier in the same case; 2) adjudicating the case of
related parties to the same underlying transaction a2s the pending
case; or 3) participating in an earlier trial of the same party
whether or not based on the same transacticn as the pending
charge. See Jones v, State, 416 N.E.2d 880 (Ind. Ct. App. 1981).

IIX. Relationships.

A. Professicnal relationships. Under Canon 3C{l1)(b), a
judge is disgualified if the judge "served as lawyer in the
matter in controversy, or a lawyer with whom he [or she]
previocusly practiced law served during such associaticn as a
lawvyer concerning the matter, or the judge or such lawvyer
has been a material witness concerning it ; . . ."

1. Prier service as a lavyer in the matter. Active
participation in the same case as counsel of rscord or
representation at an earlier stage in the proceedings may require
disqualification. Note that a chief prosecutor may be considered
®*of counsel” in all cases or matters pending in his or her
Jurisdiction, from the investigatory stages of preparatory
matters to and including the pendency of the case. Xing v.

State, 271 S.E.24 630, 633-34 (Ga. 1980).
A judge should disqualify hinself or herself vhere a party

before the judge 1s a former client if the representation wvas
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Wi,

wvithin the past two yYears and that, {f the representation was

zore than two years ago, the judge should make full disclosure on

the record and should @isqualify himself or herself if any party

objects unless the judge believes the cbjection to be frivolous,

in bad faith, or wholly without merit. Advisorv opinion No: 92-

21 (New York Advisory Committee on Judicial Pthics May 7, 19%52).

Diggualification may also be required if the judge's repre-~
sentation of a party was many years earlier but involved a
related or similar matter concerned the same subject or arcse

fron the sanme facts.

Sharp v. Howard County, 607 A.2d 545 (Md. 1992)

Ordering that the circuit court judgment be vacated, the
Court of Appeals of Maryland held that the circuit court
Judge should have recused himself from a zoning case
involving a private airstrip where, seventaen years earlier,
the judge while an attorney had drafted the restrictive
covenants creating the airstrip. The court stated that,
when an attorney has given legal advice or perforzed legal
work in a non-adversarial setting, recusal is required if
the underlying purpose of the prior representation was to
achieve the goal that is at issue in a later proceeding
before the same attorney as judge.

2. Prior association with a lawyer serving in the
matter. Under Canon 3C(1) (b), when the judge's former law
firm or a lawyer with whom the judge had a professicnal
relationship appears before the judge, the judge is
disqualified if the lawyer represented the party on the sane
matter now before the judge while the judge was associated
with that lawyer, even if the judge had not been involved.

Where a judge wvas previously employed by a government agency

and lawyers currently employed by that agency appear before the

Judge, the judge is not automatically disqualified; a *lawyer in

a governmental agency does not necessarily have an association

with other lawyers employed by that agency,"™ but "a judge former-

ly employed by a governmental agency . . . should disqualify
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bimself [or herself] in a proceeding if his [or her) impartiality
might reascnably be questioned because of such association.™
Commentary te-Canon 3C(1)(b), 1972 ABA Model Code.
Disqualification is not automatically required under Canon
3C(1) (b) when the matter before the judge in which a member of
the judge's former firm appears was not handled by the firm while
the judge was associated with it. Hewever, to aveid the
appearance of partiality, some states require judges to routinely
disqualify themselves for a specified length of time trcn_hcaring
any matters involving their former law office even if the
particular matter was not pending before the judge left the firm.
See, £2.9., Illinocas Supreme Court Rule 63(C) (1) (c) (requiriyg

recusal for three years).

B. PTYanily relatienships. Canon 3C(1)(d) suggests judicial
disqualification when the judge, the judge's spouse, or a
person "within the third degree of relaticnship teo either of
them, or the spouse of such a person (i) is a party to the
proceeding, or an officer, director, or trustee of & party;
(i) is acting as a lawyer in the proceeding; (iii) is known
by the judge to have an interest that could be substantially
affected by the outcome ©f the procaeding; or (iv) is to the
Judge's knowledge likely to be a material witness in the
proceeding.”

Parents, grandparents, grandchildren, uncles, aunts, broth-
ers, sisters, nieces, nephews, scns, and daughters are within the

third degree of relationship. Commentary to Canon 3C(3)(a), 1572
ABA Model Code.

IV. ?Zinancial, eccncmic, or other interests. Canon 3C(1)
requires disgqualification 1) where a judge or relative within the
third degree has a financial interest a) in the subject matter in
controversy or b) in a party to the proceeding, regardless
vhether the cutcome of the proceeding would have any effect on
the interest (Canen 3C(1)(c)) and 2) where the judge or relative
within the third degree has any other interest if that interest
could be substantially affected by the cutcome of the proceeding.

Canon 3C(1)(¢c).
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To be disqualifying, a judge's financial interest must be
direct, real, and certain, not conditional or remote. Nueces
County Drainage & Copgervation District No. 2 v. Bevlvy, 519
S.W 2d 938 (Tex. Ct. App 1875). However, diséualitication may
be regquired for less direct, real, and certain interests under

H

the "any other interest™ clause of Canon 3C(1) (c).

: , Memorandum of Decision (Connecticut
Judicial Review Council April 17, 1951)

The Connecticut Judicial Review Council publicly censured a
superior court judge who had failed to disgualify himself in
a case that involved a request to subdivide a residential
piece of property into two lots where the town invelved in
the case had an ®existing streets" regulation that was very
similar to the existing streets regulation that the judge
was challenging in another town in connection with a request
to subdivide a piece of property he and his wife owned.
The 1972 ABA Model Code defines "financial interest™ as
"ownership of a legal or eguitable interest, however small
« « « " Canon 3C(3)(c) (emphasis added). However, the 1590 ABA
Model Code uses the term "economic interest,”™ and the reference
to "any other interest" was deleted, economic interest was

considered "more inclusive" than "financial interest.” Lisa L.
Milord, The Develooment of the ABA Judicial Code at 10 (1952).
Furthermore, under the 1950 ABA Model Code, not every econozmic
interest "however small® i{s disqualifying, but enly an sconemic
interest that is "more than de minimus;" the ABA bslieved that "a
Judge's merely having a de minimus legal or equitable intersst in

a proceeding does not give rise to reascnable question as to the

judge's impartiality." JId.
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A judge has a responsibility to inform himself or herself
about any personal and fiduciary financial interests, and make a
reasonable effort to be informed about the personal financial
interests of the judge's spouse and minor children residing in
the judge's household. Canon 3C(2). A judge does not have the
same responsibilaty to inform himself or herself about any
interests of relatives other than his or her spouse and miner
children but is disgualified from hearing a case only if the
Judge knows that the relative has an interest that could be
substantially affected by the outcome of the case.

If an attorney in the case i1s affiliated with a law f£irz in
which the judge or the judge's spouse has a relative (within the
;hird degree of relationship) or such a relative's spouse who is
a partner, there is case law holding that the relative has aﬁ
interest that "could be substantially affected by the outcome of
the proceeding,™ and the judge is disqualified even if the
relative is not involved in the case. pPotashnick v. Port citv
construction Co., 609 F.2d 1101, 1114 (Sth Cir. 1580); Reglonal
Sgles Agencvy, Inc v. Reichert, 830 P 2d 252 (Utah 19592). Note,
howvever, that commentary in both the 1572 and the 1950 ABA model
codes states that a lawyer's affiliation with a law firm with
vhich a relative of the judge is alsc affiliated does not of
itself disqualify the judge.

V. TWaiver of Disqualification: <Canca 3E.

Under the 1572 Code, the parties cannot waive disqualifica-~

tion arising because the judge has a personal bias concerning a

party or perscnal knowledge concerning the evidence (under Cancn

-
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3c(1) (a)) or because the judge served as a lawyer in the matter
or a lawyer with whom the judge previously practiced law served
as a lawyer in the matter during the association or because the
judge or former associate has been a material witness (under
Canon 3C(1) (B)). Under the 1572 Code, the parties gan waive
disqualification arising because of a financial interest (under
Cancn 3C(1) (c)) or because of family involvement in the
proceedings (under Canon 3C(1)(d)). Under the 1950 ABA Model
Code, the parties can waive disgualification based on prior
service as a lawyer, prior association with a lawyer appearing in
the matter, or an econcmic interest, the only grounds that cannot
be waived under the 1950 ABA Model Code are perscnal bias or
prejudice Canen 3F, 1990 ABA Model Code.
. In circumstances where disqualification can be waived, under
the 1572 Mcdel Code, the judge can preside only if he or she
first discloses the basis for the disqualification on the record
to the attorneys and parties, and Canon 3D reguires all parties
and attorneys agree in writing that the financial interest or
fanily inveoclvement is immaterial -- and the judge cannot ask for
a vaiver or in any other way participate in the waiver after
disclosure. However, some cases have held that disqualification
can be waived by implication without a written agreement if,
after disclosure by the judge, none of the parties cbject to the
judge presiding. gSee, e.9., Citizens First National Bank v,
Hevt, 297 N.W.2d 329 (Iowa 1580).

The 1950 ABA Model Code eases the requirements for waiver.
Under the 1950 Model Code, a judge may ask the parties to con-
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sider wvaiving disqualirication, although their consideration of
that request Bust be "out of the presence of the judge” and a
Jjudge *pust. not sclicit, seek or hear comment on possible remit-
tal or vaiver of the disqualification unless the lawyers jointly
propose remittal after consultation . . . ."™ Cancn 3F and
Commentary to Canon 3F, 1950 ABA Model Code. In addition, under
the 1550 ABA Model Code, the waiver of disqnaliticati;n need not
be in writing, although it must be on the record and the Comzen-
tary states that "[a)s a practical matter, a judge may wish to
have all parties and their lawyers sign the remittal agreexzent.
Commentary to Canon 3F, 1990 ABA Model Code

VvI. The Rule of Necessity.

Where there is no other court to hear a case, the rule of
necessity provides that a court may preside even if the zexbers
©f the court have a disqualifying financial interest. For
sxample, because it was the only court authorized to hear the
case, the Suprame Court ¢of Oregon recently heard challenges to
the state Public Employees' Retirement System, even though as
mexmbers of the systen, each justice had a financial interest in
the outcome. Hughes v, QOregon, Nos. SC S$38544, SC S§38549, SC
§38701, and SC $38700, Opinion (Oregon Supreme Court August €,

1952). See also United States v, Will, 445 U.S. 200 (1980).
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Committee on Judicial Ethics
of the
California Judges Association

RULES AND PROCEDURES
(Adopted June 30, 1984)
(Amended 9/14/86, 11/15/86, 9/25/88, 4/3/90, 8/25/90)

L INTRODUCTION

A Standing Committee of the CJA
The Commuttee on Judiazl Ethics exusts pursuant to the authonty of CJA By-Laws,
Arucle VII, Secuon 4 The President of the Assocauon 1s directed to appornt a
commuttee of fifteen members, at least ten members must concur 1n rendenng any
opiuon, report or recommendatuon

These Rules and Procedures are adopted pursuant to By-Law, Arucle V11, Secuon
11 for governance of the Commuttee

B Committee Purpose
The Commuttee 1s charged with construcuon of the Code of judicai Conduct on the
request of any judge, justice, comrruss oner, referee, or aspirant to judicial office,
the interpretation of, and proposed amendments to that Code Further, the Com-

muttee may be directed by the CJA Executive Board to study and report on any
concemn relaung to udicial ethics

0. COMMITTEE PROCEDURES

A Informal Responses
An inquury which appears to be resolved by an exisung opiruon or Canon may be
handled (1) by the vice-chairperson of the comrmutee or (2) any member in
consultation with the vice~chairperson, by telephone or letter of response, with a
copy of an exisung opiuon when appropniate  Upon consultaton with the vice-

chairperson, members should ate the suggested canon(s) relayed to the caller
Thus shall be deemed an “informal response *

The vice-chairperson shall thereafter report, at the next meeung of the Comrruttee,
on the subject of all inquines and responses Three members of the Commuttee
may cause an inquury to be resubmutted for further study and response

The inquinng padge should be advised that if the resoluuon is not readily apparent,
the Commuttee invites 2 wnitten inquury for further study Such 2 request should set
forth all relevant facts of the ethucal concern, together with the research aiready
underaken. In case of an urgent request, the charperson may conduct a tele-
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phone poll of members to obtain a tentauve response pror to wntten wnquury, and
pnior to further study Upon receipt of such 2 wntten inquury, or on the iiuauve
of the chairperson of the Commutiee, the chairperson shall assign a2 communee
member or members to complete further research and to formulate a proposed re-
sponse

The proposed response shall be discussed at the next meeung of the Comrmutee
Upon approval, the chairperson or a designated member will convey the
“Informal Response” to the inquinng judge (See Attachment A.)

The Commuttee shall deade if an "Informal Response” 1s sufficient, or if the
queston has sigruficance as to requure a2 “Formal Oprruon™ of the Commuttee

Formal Opinions

If 1t 1s deaded that there 1s need for 2 Formal Opiruon of the Commutee, an m-
quury shall be assigned by the chairperson for study and formulauon of 2 proposed
response The assigned member shall then prepare a draft response for consider-
auon of the Commuttee at the next meetung giving due regard to brevity and econo-
my of thought, and following the format of Attachment B

After deliberation, at least ten members of the Commuttee may adopt an opruon
The optruon shall be himuted to the facts presented by the inquiry  Further, the
opwuon shall state that 1t 1s so hrmited, and 1s advisory only Any member of the
Commuttee may submut a munonty opuuon to be arculated and published in the
same manner as the majonty opinion of the Commuttee The names and signatures
of each Commttee member subscnbing to any opiruon shall be set forth at the
conclusion of the opuuon.

Reports
The chairperson of the Comrmuttee shall designate the procedure and format for 2
response on any matter referred from the Executive Board.

III. RULES AND COMMITTEE POLICY

A Confidentiality

No opiruon, report or recommendation, nor the munutes of the Commuttee shall
narne any pudge whose conduct has been the subject of an inquiry Neuther shall
any member reveal the idenufy of such a pudge, nor inquunng judge, except under

compulsion of law

Non-involvement in Disciplinary Proceedings or Litigation

The Commuttee will not render an opiruon or informal response when 2 mater of
inquury 1s the subject of mvesuganon with the Commussion on judiaal Performance,
or 1s the subject of pending hiigauon. It will be the responsibility of the member of
the commuttee prepanng a tentative or informal response to attempt 10 determune
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that the inquiry 1s not the subject of such investugaton or hugaton. The Commutee
may depart from thus policy at the request of the Executive Board. The Commuttee

may in 1ts discretion decline to respond to any inquiry where the Commnee deter-
munes that a response would be inappropriate

C Solicitation of Information
In order that the responses, opiruons and reports of the Comrmuttee may be well-
informed, the Commuttee or any member may seek informauon or advice from the
inquinng judge or any other source that mught contribute to the deliberations of the
Commuttee The Commuttee and each member shall use discretion 1n such consul-
tauon, however, so as not to violate the integnty of Commutiee deliberatons, and
mantain anonyruty of the inquinng judge

D Mectings of the Committee
So long as inquines or other business of the Communee remain unresoltved, the
Commuttee shall meet at the call of the charperson  The Communee year comnades

with the Annual Meeungs of CJA, and every effort shall be made to conclude the
business of the Commuttee on an annual basis

E Publication of Opinions

All exasung opiruons of the Commuttee shall be distnbuted by CJA 10 new members
of the Assocauon All new formal opiruons shall be distnbuted by CJA to all mem-
bers annually

The Commuttee shall file each new opinion with the Executive Director of the
Assocauon and send its optruon to the inquinng judge Further, the Commutiee
shall publish an annual report enutled “Ethucs Update” to summanze the formal
optruons and informal responses of the Commuttee The Ethucs Update shall be dis-
tnbuted by CJA to all members of the Assoczuon.

A copy of any formal opiuon shall be sent to 2 member of the Associauon on re-
quest. An oprruon, response or Ethucs Update may be sent to 2 non-member at the
request of the President of the Assocauon, or the Executive Director, after consul-
tauon with the chairperson of the Commuttee

The Commuttee shall penodically review opiruons to deterrmune if any are obsolete

IV These rules and procedures may be amended by 2 majonity vote of those present at
any Ethics Commuttee meeting
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COMMISSION PROCEDURES

First Steps

ADVISORY LETTER
Rule 904 1
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Rule 904 2
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l
A
PRELIMINARY
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Rule 905
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ADOPTED

by the Decision

of the Council of Judges
of the Russian Federation
on Ociober 21, 1993

JUDGE’S CODE OF HONOR

OF THE RUSSIAN FEDERATION

Thus Code shall establish the rules of a judge’s conduct 1n his professional
and extra-office activities, binding every judge i the Russian Federation,
unrelated to his position, as well as retired judges who retain the title of judge
and membership in the judicial commumty

Article 1. General requirements established for judges

1 In tus activity, a judge shall be obliged to be guided by the Constitution
as well as other legislative acts which are in force in the Russian Federation, by
generally accepted ethical standards and rules of conduct, to support the assertion
of public confidence n fainess, impartiality, and independence of the judiciary

2 For a judge, performance of duties related to admunistration of justice
should take precedence over any other occupations

3 Ajudge should avoid anything that could dimirush the authonty of the
judicial power A judge has no night to cause damage to the prestige of hus
profession 1n favor of his personal 1nterests or interests of other persons

4 In any situation, a judge should maintain personal digruty, care about
his honor, avoid anything that could harm his reputation or cast a doubt on his
impartiality and independence 1n adrmunistration of justice

Article 2. Rules of judge’s carrying out professional activities
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1 A judge 1s obliged to be impartial, not allowing for influencing his
orofessional activities by anyone, 1including his relatives, friends, or
acquaintances

2 When deciding on a case, a judge should be free of adherence to any of
the parties, of influence exerted by public opinion, of any fears of being criticized
for hus performance

3 A judge 1s obliged to maintamn his qualification on a high level necessary
for proper execution of his duties 1n admurustration of justice

4 A judge should be patient, polite, tactful, and respectful to parties in a
tnal and other persons he commurnucates with 1n the course of execution of his
professional duties A judge should require the same from court staff members

5 A judge 1s obliged to observe professional secrecy as to information
obtained in the course of execution of his duties

A judge has no nght to speak or comment 1n public or appear in the media
1n relation to cases being handled by the court until rulings on such cases have
come 1nto legal force A judge has no right to question .11 public and beyond the
limuts of his professional duties court rulings which have come 1nto legal force or
any actions taken by his colleagues

6 A judge should respect and understand the media s desire to cover court
activities, and provide them with necessary assistance 1f this does not interfere

with conducting a tnal or may be used for exerting influence on court

7 A judge should faithfully perform hus professional duties and take all
necessary measures for consideration of cases and matenals on time

Article 3. Judge’s extra-office activities

1 No extra-office judge’s activities should cause any doubts as to his
impartiahty, fairness, or integnty
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2 A judge has the nght to be engaged 1n any activities as long as this does
not contradict the requirements of the RF Law On the Status of Judges in the RF
and of this Code

3 A judge may be engaged 1n any social activities as long as they do not
cause harm to the authonty of the judiciary or a judge’s proper execution of his
professional duties

4 A judge may participate m public meetings or otherwise contact
legislative or executive bodies or their officials in connection with matters related
to the law, legal system, or admumstration of justice, unless such contacts are
conducive to exertion of influence upon a judge concerming execution of his
professional duties or cause doubts 1n his impart.ality

5 No judge can belong to political parties or movements, support them
financially or 1n any other way, or express in public hus political views, participate
1n any processions or demonstrations of political nature, or 1n any other political
actions

6 A judge should avoid any personal contacts which can harm hus
reputation or affect hus honor and digruty

7 A judge should refrain from any financial or business connections which
can infringe upon his impartiality or hinder hus proper execution of professional
duties

Article 4. Judge’s responsibility for non-observance of this Code

1 A judge shall be responsible for commutting a malfeasance or other
wrong 1n accordance with current legislation provided the established guarantees
of his immunity are observed

2 Violations of the requirements established by thus Code shall be
considered by qualification collegia of judges, which shall take into account all
the circumstances of a wrong committed, 1ts gravity, and harm 1nflicted to the
authonty of the judicial power
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3 A judge’s powers may be termunated by a qualification collegium for
commutting a wrong which disgraces his honor and dignity or dimunushes the
authonty of the judicial power following the procedure established by the RF
Law On the Status of Judges i the Russian Federation

Note. A wrong which disgraces honor and dignity of a judge means

an act or ommussion to act which, while not being crimunal, 1s
not compatibie by 1ts nature with the high title of judge

f\office\vlasihin\honcode wpd
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