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ExecutIve Summary 

Through programs of structural adjustment, many developmg countnes have removed the 
major pollcy dIstortIons hampenng economIC growth and development As a result, attentIOn 
has mcreasmgly been focused on barrIers to growth such as mfrastructural InadequacIes, lack. 
of InfOrmatIOn on markets and technology, and mstItutIOnal constramt<; concermng the role of 
the publlc sector and how It relates to pnvate economIC agents 

Madagascar provIdes an excellent case study for an estimatIOn of the costs of these 
mstItutIonal constramts to export growth for two reasons FIrst, economIC reform m Madagascar 
IS well underway and the penod of recovery from the diseqUIlIbnum of the 1970s and early 
1980s IS past Second, Madagascar IS pOISed for strong growth 

Madagascar's comparatIve advantage on world markets stems from a wealth of natural 
and human resources, mcludmg a well educated labor force At the pnmary educatIOn level, 
the Malagasy compare very favorably wIth CItIzens of other low-mcome countnes But the labor 
force IS also relatIvely IneXpenSIve Data clearly IndIcate that even compared WIth some of Its 
Afncan nvals, Malagasy labor costs are extraordmanly low, makIng the mcentIve for foreIgn 
Investment clear, and the InternatIOnal busmess commumty IS respondmg to these IncentIves 
New Investment and the Increase In the number of new enterpnses smce the passage of the Code 
des Investzssements and the Zone Franche m 1989 IS marked 

However, exporters face conSIderable costs, both real costs associated WIth SImply dOIng 
busmess In Madagascar, and InstItutIOnal costs Imposed by polIcy These costs are especIally 
hIgh for those firms not Included m the Zone Franche, IncludIng many companIes that qualIfy 
under the Code des Investzssements 

Real costs 

Real costs are Imposed by InsuffiCIent mfrastructure for transportatIOn and Intermodal 
transfer, an underdeveloped finanCIal sector that generates shortages In capItal, especIally for 
fixed Investment, and a tangled and unrelIable JUdICIal system 

The road network m Madagascar remaInS In a deplorable state, despIte recent 
Improvement In the pnmary road network, espeCially m the major roadhnk between the capitol 
CIty and the port of Tamatave, the pavIng of whIch was recently completed The seaport 
capaCIty of Madagascar IS also straIned WhIle ocean tranSIt IS the transport of chOIce for most 
of Madagascar's exports, the two ports at MahaJanga and ToamasIna are operatIng at theIr 
theoretIcal capaCIty level, and by 1995 WIll face a capaCIty constraInt Among the most senous 
mfrastructural shortcomIngs for exporters, especIally smce a maJonty of exportmg compames 
are located m the capItol regIOn, IS the lack of a freIght termInal In AntananarIVO 

The finanCIal lIberalIzatIon strategy mcluded the opemng of the bankIng sector to pnvate 
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capItal In 1988, progressIve lIberalIzatIOn of Interest rates, whIch SInce November 1990 have 
been fully hberahzed, and a move away from dIrect to IndIrect Instruments of monetary control 
DespIte these reforms, Madagascar's financial sector faces maJor dIfficulties The country has 
one of the lowest savIngs rates among developIng countnes and ItS finanCial depth, the M2/GDP 
ratIO WhICh measures effiCIency of Investment and economIC growth, IS among the lowest The 
finanCIal system IS bIased toward short-term finanCIng WIth lIttle medlUm- or long-term finance 
aVaIlable As a result, savIngs In real assets are, for most savers, more attractIVe and less nsky 
The maJonty of the populatIOn finds It dIfficult to gaIn access to finanCIal assets In the formal 
finanCial sector 

Several recent reports, many of them financed by USAID, have documented the 
InadequacIes of the Malagasy JUdICial system WIth respect to commerCIal law, dIspute resolutIOn, 
competItion law, and JUdICIal Independence Taken together, these reports paInt a pIcture of the 
Malagasy legal and JUdICIal system as so entangled In InCOnSIstencIes, Ill-developed 
Junsprudence, and mIsplaced dIscretionary authonty that It renders the system "Ineffectual and 
unrelIable" 

Instztutzonal costs 

InstItUtional constraInts amenable to polIcy Include export and Import procedures, hmited 
access to foreIgn exchange, and regulation and government control of aIr freIght 

The finanCial sector lIberahzatIOn of 1988 permItted Importers to request and receIve any 
amount of foreIgn exchange and seek finanCIng through any means for Imports IncludIng theIr 
own resources, supphers' credIts or loans from the bankIng system DespIte thIS lIberalIzatIOn, 
foreIgn exchange access IS lImIted both by the government's method of valUIng the FMg, and 
by stnct regulations on who can hold foreIgn exchange and under what CIrcumstances they may 
hold It The current system reqUIres that exporters depOSIt 100 % of theIr foreIgn currency 
receIpts at commercIal banks, WhICh hold 60% In accounts at the Central Bank and tum In the 
remaImng 40% to the Central Bank The 40% portIon IS thereby used for debt finanCIng and 
Imports by the government of energy and other commodItIes pnced In hard currency The 60% 
portIon represents reserves agaInst WhICh Importers may draw on an as-needed/as-avaIlable baSIS 
for Imports Importers who are not exporters face severe constraInts on theIr abIlIty to gaIn 
access to foreIgn exchange, and the rules restnctIng access by exporters to a maXImum 60 % of 
theIr receIpts (and often less gIven the demand for foreIgn exchange), create an IncentIve for 
clandestIne off-shore tradIng of the FMg for hard currency 

In 1987, the government ImtIated the lIberalIzation of the Import sector All non-tarIff 
barrIers on Imports were elImInated and a 30% surcharge was Introduced on some preVIOusly 
prohIbIted Imports In order to ease adjustment In the sectors concerned, pnmanly textIles and 
meat ThIS surcharge was reduced to 10% In 1989 and was elImInated In 1990 Tanff vanance 
was reduced by lowenng the rates from 69 In 1987 to 14 In 1990 and by lImItIng them to 
multIples of five between a mimmum of 10% and a maxImum of 80% 
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SImphficatIon and lIberalIzatIOn of the Import tanff regIme marks a substantIal 
Improvement over the pnor byzantIne system of Import bans and taxes, but the system remaInS 
complex and expensIve WIth respect both to taxes and procedures 

Formal export taxes were practically elImInated In September 1988 (decret no 88-015 
01 01 1988) A.lthough legal Irregulantles rema'n WIth respect to the procedurel elll~matIOn of 
export taxes as well as many of the regulatIOns governIng exports (see Annex A), only a few 
IndIVIdual crops remam subject to export taxes, IncludIng coffee, cloves, and vanIlla The 1988 
decret also SImplIfied many of the procedures faced by exporters The law elImInated the 
reqUIrement of an export card, as well as qUalIty checks for all exports except In the cases of 
meat and seafood 

However, legal SImplIficatIOn of export procedures has not led to practical SImplIficatIOn 
The decret was not successful In relIeVIng exporters of many reqUIrements that can be numerous 
and cumbersome dependIng on the nature of the product to be exported WhIle the legal 
underpmmngs of these reqUIrements may be suspect, SInce the 1988 law formally abrogates all 
pre-eXIstIng regulatIOns at the same tIme as It leaves some dIscretIOn to IndIVIdual MInIstnes, 
the practIce of customs agents requmng approval for exports by one or more Mimstnes IS 
reportedly common 

Other costs borne by exporters Include the costs assocIated wIth relayIng on AIr 
Madagascar's monopoly on aIr freIght to and from the Island and unnecessary fees paId for 
vanous export cards, the "profeSSIOnal tax," and tIps to customs agents and other figures of 
dIscretIOnary authonty ThIS survey confirmed that the monopoly rents garnered by AIr 
Madagascar lImIt capaCIty, Increase shIPPIng costs, and create a real constramt to growth and 
effiCIency for exporters who are able to export by aIr The SIze of the monopoly rent may be 
less than what Malagasy exporters belIeve It to be, but AIr Madagascar freIght charges can be 
as much as 20 to 30% hIgher than comparable InternatIOnal rates 

Fees range from the taxe pro/essLOnelle, paId annually, and the parente d'exportareur, a 
one-tIme fee, to payments to a pnvate shIppmg agent (transltazre), usually equal to 0 5 % of the 
value of the Imported or exported matenal, to customs fees There IS, of course, broad varIatIOn 
among mdividual firms as to the amounts paId and the extent to whIch these fees represented 
onerous costs to the firm Among non-Code, non-Zone firms In the survey, these fees ranged 
from 0 04% of total sales FOB to about 1 % However, fees for non-Code, non-Zone firms as 
a group represented a hIgher percentage of sales than dId fees for firms under one of the 
IncentIve regImes TIpS and other gratuztes constItuted a nearly neglIgIble proportIon of the total 
fees paId 
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Results of the analysIs 

Measures of efficIency were calculated on a per-enterpnse basIs USIng a vanatIOn of 
AIRD's IMPACT template to measure nommal protectlOn coefficIents, effective protectIOn 
coefficIents and domestic resource cost coefficIents In each case, these coefficIents were 
calculated accordIng to traditlOTlal methods, and then calculated agaIn accountlflg for mstltutioTlaI 
costs as reported by IndIVIdual firms and as estImated by AIRD These InstItutIOnal costs, per 
firm, were also used to estImate an export tax rate eqUIvalent for each firm, calculated on the 
baSIS of total mstItutIOnal costs dIVIded by the value of total sales FOB AnalysIs of domestIc 
resource cost coefficIents and other measures of profitabIlIty and effiCIency IndIcate the 
followmg 

1 In general, all of the busInesses surveyed are operatmg effiCIently by world standards 
WIth few exceptIOns, exportmg firms are makIng good use of Madagascar's comparative 
advantage m the world market 

2 InstltutlOnal costs constItute a sIgmficant drag on efficIency, despIte the effiCIency of 
firms 

3 Malagasy-owned firms, on average, appear to operate at least as effiCIently as foreIgn
owned firms 

4 FIrms that qualIfy under both the Zone and the Code appear to bear less cost denvIng 
from InstItutIOnal constraInts than firms that qualIfy under neIther regIme, or, notably, 
than firms that qualIfy under the Code only 

5 FIrms that are neIther Code nor Zone firms expenence a hIgher export tax rate 
eqUIvalent 

A rank10g of the 1OstItutIOnal costs m terms of theIr total costs as a percentage of FOB sales 
demonstrates that access to foreIgn exchange and overvaluatIOn together constItute the most 
Important constramt to effiCIency and profitabIlIty, followed by delays m customs clearance, then 
by 10flated aIr freIght costs assocIated WIth AIr Madagascar's monopoly, and finally by fees and 
tIps, WhICh are relatIvely ummportant Not all types of costs are borne by all firms 

ConclUSLOn 

Madagascar IS pOIsed at the bnnk of strong, export-led growth The government has 
already laId the legal and economIc foundatIOn for future expanSIOn of trade, but there remam 
certam constraInts to permIttmg the pnvate sector to realIze Madagascar's full comparatIve 
advantage and economIC potentIal 10 world markets 

In the short-term, polIcy optIOns deSIgned to remove these constramts Include devaluatIOn, 
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• 
Issuance of a dicrer to Implement the law that permIts Malagasy bUSInesspeople to hold foreign 
exchange accounts, sImplIficatIon and reductIOn of customs regulatIOns, IncludIng the opemng 
of gUlchers for export and Import procedures, and opemng up of aIr freIght to competItIOn 
Long-term measures Include development of transport and storage Infrastructure, contInued 
finanCIal lIberalIzatIOn, and comprehensIve JudICial reform through a legIslatIVe draftIng of a 
modern CommercIal Code and a Code of CIVIl Conduct, as well as clanfication of the mynad 
of legal Inconsistencies plaguIng the regulatory enVIronment for exporters 

Perhaps the most Important commItment to be made In order to encourage exports In the 
future IS reducmg the dlspantIes between those wlthm IncentIve regImes and those outSIde, by 
extendmg the benefits of the Zone Franche and Code des Investlssements more broadly 
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• 1 IntroductIOn 

Through programs of structural adjustment, many developIng countnes have removed the 
major polIcy dIstortIOns hampenng economIc growth and development As a result, attention 
has IncreaSIngly been focused on bamers to growth such as Infrastructural InadequaCIes, lack 
of mformatlOn on markets and tf'"chnology, and InstltutIOnal constraInts concernIng the role of 
the publIc sector and how It relates to pnvate economIC agents AIRD has developed <l 

methodology to estimate the costs and benefits of remOVIng these constraints, as they apply to 
nontradItional exports ThIS methodology IS descnbed In detaIl 10 the first project report, 
prepared by AIRD In 1993 I 

The Umted States Agency for InternatIOnal Development In Wash1Ogton, Afnca Bureau, 
IS supportIng the test10g of thIS methodology 10 two countnes, Ghana and Madagascar A team 
from AIRD, conSIstIng of two economIsts, J Dirck Stryker and Chnstopher L Shaw, and an 
expert In Francophone law In developIng countrIes, LoUIS M AUCOIn, traveled to Madagascar 
In June 1993 to launch the study That tnp Included IntervIews WIth key IndIVIduals In the 
pnvate and publIc sectors, a pretest of the survey questIOnnaire to be admimstered by firms, and 
the subcontractIng of a Malagasy consultIng firm, Office StatIsbque et InformatIque pour la 
Programmatlon du Developpement (OSIPD) In AntananarIVO to admimster the final 
questIonnaire OSIPD conducted the survey between July and December of 1993 and proVIded 
AIRD WIth the completed questIonnaires and two prelImInary reports AIRD then conducted 
the analySIS dunng the first four months of 1994 ThIS report represents the final cUlmInatIOn 
of thIS exerCIse In Madagascar 

Madagascar was chosen as a country for test10g thIS methodology for two reasons FIrst, 
The national Investment program of the 1970s (known as the mvestzr a outrance) had been 
financed largely through external borrOWIng rather than Internal saVIngs The result by the early 
1980s was a large balance of payments defiCIt and spIral10g InflatIOn ThIS SItuatIOn spurred the 
Ratsiraka government to launch a senes of measures In 1982 WhICh were deSIgned to stabIlIze 
the economy and prepare for structural adjustment ImproVIng demand management through 
control of the budget defiCIt and restnctIOns on bank credIt was accompanIed by reform 
measures on the supply SIde, the centerpIece of whIch was the lIberalIzatIOn of nce marketIng 2 

Reform contInued throughout the 1980s and Included pnvatIzatIOn of the finanCIal sector, 
establIshment of a new Investment code to attract foreIgn dIrect Investment and the creatIon of 

I J Dlrck Stryker, Chnstopher Shaw, Joel Trachtman, LOUIS Aucom and Julien Nagmskl, Costs 
and Benefits of Ellmmatmg Instztutzonal Constramts on the Expanszon of Nontradltzonal Exports, AIRD, 
Cambndge, MA, March 1993 

2 Democratic Republic of Madagascar (DRM), Polley Framework Paper 1990-92 prepared by the 
Malagasy authontIes (m collaboratiOn With the statfs ot the World Bank and the International Monetary 
Fund), May 23, 1990, Clive Gray, J Dlrck Stryker and Jeffrey Metzel, The Current Macro Economlc 
Sltuatzon and the Progress of Economlc Reform m Madagascar, Prepared tor the U S Agency for 
InternatlOnal Development HHD, AIRD, January, 1991 
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• a zone fi anche to promote exports 

Second, Madagascar IS pOIsed for strong growth Its comparatlve advantage on world 
markets stems from a wealth of natural and human resources, mcludmg a well educated labor 
force At the pnmary level, the Malagasy compare very favorably wIth CItizens of other Iow
lflcome countf'es Pnmary scr.ool enrollment as of 1990 IS well above the average of low
Income countnes for all chIldren (92 %) and for gIrlS (90 %) 3 Data gathered In 1980 on 
household expendItures IndIcates that the average household m a secondary urban center spent 
a lIttle more than 4 % of total expendItures on schoolIng 4 The level vaned from 2 85 % In 
Antsiranana to 5 03 % In ToamasIna 

The labor force IS also relatively IneXpenSIve Table 1 provIdes data on the average 
monthly wages, valued at offiCIal exchange rates, for a number of countnes The data clearly 
IndIcate that even compared WIth some of ItS Afncan nvals, Malagasy labor costs are 
extraordInanly low, makIng the Incentive for foreIgn Investment clear 

Madagascar (FMg 1993) 

Manufacturmg 
Agro-mdustry 
Forestry 
Food processmg 
Mmmg 

Table 1 Wage rates 

Local currency 

57,700 
7,300 

83,300 
18,000 
76,300 

Manufacturmg or nonagricultural wages elsewhere (1990) 

Dollar~ 

$ 32 
41 
46 
10 
42 

Ghana (1988) (CedIS) 21,411 105 
Kenya (shIllmgs) 3064 134 
MalaWI (kwacha) 177 65 
Maufltms (rupees) 3252 219 
South Africa (rand) 1654 639 
Costa Rica (colones) 24,776 271 
Canada (CanadIan dollars) 2019 1731 

Source AIRD estImates tor Madagascar, 1993 ILO Yearbook (wage data), IMF InternatIOnal Fmanclal 
StatIstiCS (conversIOn rates) Note wages converted at nommal exchange rates 

3 World Bank, World Development Report 1993 

4 Repubhque de Madagascar, DirectIOn Generale de la Banque des Donee~ de I'Etat, Enquete sur 
les budgets des menages, Depenses CUS 1980, 1980 P 19 
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• It IS clear that the mternatlonal busmess commuJ1lty IS respondmg to these mcentIves 
New mvestment and the mcrease m the number of new entrepnses smce the passage of the 
mvestment code and zone jranche legIslatIOn IS marked Investments under the Code have 
mcreased from an estImated FMG 23 bIllIon m 1990, when the Code was passed, to 81 bIllIon 
In 1992 5 The number of enterpnses obtaImng free zone status Increased from 11 III 1990 to 53 
In 1992 Many of these firms have generated employment for hundreds of Malagasy cltlzens 

Real costs v mstlfutzonal constraints amenable to polley change 

The methodology dIstIngUIshes between real economIC costs borne by firms as a result 
of theIr locatIon, sector etc, from InstitutIonal costs that may be removed through polIcy 
change, thereby mcreasmg the competItIveness of the pnvate sector and enhanCIng theIr capacIty 
to realIze full comparatIve advantage 

Real costs stem from InsuffiCIent Infrastructure for transportatIon and mtermodal transfer, 
an underdeveloped finanCIal sector that generates shortages m capItal, especIally for fixed 
mvestment, and a tangled and unrelIable JUdICIal system Those constraInts on exports that may 
be consIdered mstItutIOnal constraInts amenable to polIcy mclude export and Import procedures, 
lImIted access to foreIgn exchange, and regulatIon and government control of air freIght 

Outlme of the report 

The report IS arranged In SIX parts Part 2 outlInes the salIent features of the legal, 
regulatory, and JUdICIal envIronment In Madagascar affectmg exporters Part 3 proVIdes some 
detaIls of the sample and reports frequenCIes and standard deVIatIons for the key varIables In the 
survey, as well as prelImInary results of the econometnc analyses Part 4 proVIdes results of 
the IMPACT analySIS, comparmg coeffiCIents of effiCIency for firms on the basIs of theIr 
reported costs, and companng these coefficIents for each firm before and after accountmg for 
InstItutIOnal costs Part 4 concludes wIth a rankmg of mstltutIonal costs accordIng to theIr 
relatIve economIc costs to firms Part 5 fills out the data analysIs WIth case studIes, revealIng 
both the economIc promIse and the InstItutIonal burdens of firms operatmg m Madagascar 
Fmally, Part 5 outlmes potentIal polIcy dIrectIOns 

It must be underscored that the survey was admmistered to a sample of firms that were 
not randomly selected, and therefore results are not statIstIcally representatIve of all exporters 
m Madagascar 

5 Mimstere de l'Industne et de l' ArtI<;anat, DIrectIOn de I'Industne, 1993 
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2 SalIent features of the Madagascar legal, regulatory and JudicIal landscape 

The legal enVIronment 

The Code des InveSflssements 

The Code des lnvesllssements (or "Code") was created In 1989 to encourage Investments 
In the pnvate sector The pnmary goals of the Code are 1) to encourage the creatIon of new 
enterpnses, 2) to promote expansIOn, qUalIty Improvements and bUSIness dIVersIficatIOn of 
eXIstIng enterpnses, and 3) to encourage rehabIlItatIon projects 

Under the Code,6 a broad range of Industnes and Investment actlvitIes may be awarded 
preferentlal status These mclude mmIng, energy and water, transportatIon, vetennarian 
servIces, medIcal care, housmg, land development, agnculture, lIvestock, forestry, crafts, 
fishIng, ShIppIng and telecommUnICatIons The range of activItIes and sectors encompasses 
almost all Investment actIVItIes, but partIcularly those whIch contnbute to the economIC and 
SOCIal development of Madagascar 

All firms qualIfyIng under the Investment Code receIve total exemptIOn from Import 
taxes7 and the taxe umque sur les rransacllons (TUT) on eqUIpment, matenals, constructIon 
matenals, factory accessones, office matenals and InfOrmatIOn necessary for the ImplementatIon 
of Investment project These exemptIons only apply for those purchases made speCIfically for 
the Investment project 

Small and medIUm-SIzed bUSIness receIve preferentlal treatment over larger firms To 
receIve status as a Petlfe er Moyenne Entel pnse, the firm must have fixed assets of less than or 
equal to 500 millton FMG and labor costs of less than or equal to 25 mIllIon FMG 8 The major 
dIfference m benefits between small and medIUm firms and other firms IS the percentage of tax 
reductIons receIved, and the duration that the firm receIves It Benefits apply for 10 years for 
mvestments aImed at establIshmg an enterpnse, and for 5 years for mvestments aimed at 
expanSIOn or rehabIlItatIon All small and medIUm-SIzed firms receIve exemptIOn from pubhc 

6 Mimstere de rIndustne et de I' Artlsanat Code des Investlssements Republique de Madagascar 
December 1992 

7 The Code IS actually unclear on thIS pomt It stipulates that enterpm,e~ may take advantage ot 
these benefits "sous reserve," that IS, "subJe\..t to," payment of a mmlmum Import tax ot 10%, and 
prOVIded they are III accordance With Madagascar laws and regulations However, one of the benefits 
noted m the avantages fiscaux IS total exoneratIOn trom Import taxes 

8 These amounts are revised annually to account for the change m the torelgn exchange value 
of the franc Malgache, these figures pertam to 1991 
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dIsclosure taxes on loans for applIcable Investments, as well as on downstream grants and credIt 
guarantees from foreIgn sources 

For Investments leadIng to the creatIon of a new enterpnse, small and medIUm firms 
receIve total exemptIOn on Import and sales tax on workIng capItal for up to three months, 
exemptIon from the {(lYe projesslOnnelle for the fir")t five years, exemptIOn from the real estate 
regIstratIOn fee for applIcable real estate, and total exemptIon on taxes on profits and Income for 
the first five fiscal years, wIth reduced rates for the next five (see Table 2) 

Table 2 Income/profit tax rate deductIOns for new enterpnses under the Code 

Small and medIUm firms Large firms 
Year 

1st-5th 100% 100% 
6th 90% 75% 
7th 80% 50% 
8th 60% 25% 
9th 40% nla 

10th 20% nla 

Source M1Dlstere de l'Industne, et de l' ArtIsanat, Code des Investlssements, 1992 

For small and medIUm firms InvestIng In expansIon, qualIty Improvement, or 
dIversIficatIon of actIVItIes, the follOWIng benefits apply reductIon of taxes on profits and 
Income equal to 75 % of the amount Invested, exemptIon from the real estate regIstratIOn fee, 
and exemption from contnbutIOn fees 9 

Larger firms, those firms not qualIfYIng for Peflte et Moyenne status, also receIve 
benefits accordmg to mvestment goals Benefits apply for 8 years for start-up enterpnses, and 
5 years for expanSIOn, qUalIty Improvement or dIverSIficatIOn Investments New, large firms 
receIve exemptIon from Import and sales tax on workIng capItal for the first three months of 
operatIon, exemptIon from the real estate regIstratIOn fee, a 50% reduction In contnbutIOn fees, 
100% exemptIOn from profit or Income tax for the first five years, and a contmuous reduced rate 
for the next three years, and exemptIOn from publIc dIsclosure taxes on bank loans, grants and 
credIt guarantees 

For mvestments In expanSIOn, qualIty Improvement, and dIverSIficatIOn, large firms 

9 The Code apparently does not resolve an eXistIng problem III Investment law~ datIng to 1972 
which dlstmgUlsh between reSident foreigners and non-resident foreigners, limitIng busmess expansion 
severely for non-resIdents (see Annex A) 
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receIve a reduction of taxes on profit and Income equal to 75 % of the amount Invested, a 50% 
reductlon In real estate regIstration fees, a 50% reduction In contrIbutIon fees, and 50% 
reductIon on publIc dIsclosure taxes on loans, grants and credIt guarantees 

For rehabIlitatIOn projects, both small and large firms receIve a reduction of taxes on 
profits as would be ISSUed by the general ta'{ code Large firms also receIve a 50 % reduction 
on taxes for advertlSlng of bank loans and exemptIOn for the amount of bank guarantees Small 
firms automatically have thIS benefit 

As part of theIr reqUIrements for continuance In the program, all firms must submIt semI
annual reports on the progress of theIr Investments After the start-up phase for new 
Investments, the enterprIse must submIt other reports and documents to the authOrItIes WhICh 
ensure complIance to the agreement 

The Zone Franche 

Created In 1989 and amended several times SInce, the Zone Franche (the "Zone") IS 
deSIgned to encourage exports and foreIgn Investment Zone firms fall under one of the four 
types of enterprIses 1) promotion-explOItatIOn enterprIses (EPE), WhICh are firms responsIble 
for management and constructlOn work, 2) manufactUrIng firms, 3) servIce firms, and 4) firms 
developmg prImary resources FIrms must be located WIthIn a geographIc Zone Franche 
[ndustrzelle (ZFI) determIned by local and reglOnal governments, however for practIcal purposes, 
Zone firms may be located anywhere WIth local approval, the "Zone" IS a legal concept, not a 
geographIC one 

To qualIfy for the Zone Franche, firms must fulfill certam CrIterIa An EPE must be able 
to prove ItS techmcal and finanCIal capaCIty to contrIbute to the development of a ZFI 
ManufactUrIng firms must devote theIr entire productIOn to exports and satIsfy partIcular cntena 
accordmg to specIfic sectors ServIce firms must also "export" theIr product, 1 e proVIde 
servICes only to foreIgn entities or to other Zone compames 

The maIn fiscal benefits and regulatIOn for the Zone Include tax holIdays, customs 
conceSSlOns and speCIal pnvileges WIth respect to mamtaInIng foreIgn accounts 10 FIrst, all firms 
In the Zone Franche are subject to a fixed 10% IBS tax (lmpor sur les benefice~ des socletes) 
However, EPE firms are exempted for a penod of 15 years, manufactUrIng and pnmary resource 
firms are exempted for 5 years, and servIce Industnes are exempted for 2 years After thIS 
grace penod, firms receIve a tax reduction on profits eqUIvalent to 75 % of the tax on theIr new 
Investments Second, all firms are subject to a fixed tax of 10% on dIstnbuted dIVIdends 
ThIrd, EPE firms who supply theIr own network for electnclty, water or telecommumcatIOns, 

10 Mmistere de 1 'Industne et de l' Artlsanat Reglme de Zone Franche, Repubhque de Madagascar, 
December 1992 

6 



are exempted from the sales tax and the taxe unzque SUI les IramactlOm (TUT) Finally, there 
IS a 35 % tax rate ceIling on expatnate salanes 

Zone firms also receIve speCial custom conceSSIOns SImIlar to the Code, Inputs for the 
construction, preparatIOn or Implementation of an enterpnse In the Zone Franche, are exempted 
from custom dUties, 'mport taxes, sales taxes, aPd the TUT Goods and servIces exported from 
a Zone Franche firm are exempted from all export duties and taxes (although InclUSIOn of thIS 
prOVISIon IS noteworthy 10 lIght of the legal annulment of all but a few export taxes on tradItIonal 
commodItIes 10 1988, Imply10g that other export taxes may be payable In practIce If not by law) 

All benefittIng companIes may take on 1OternatIOnal loans and are allowed to mamta111 
bank accounts outSIde the local bankIng system, a sIgmficant benefit In lIght of the restnctIOns 
forbIddIng Malagasy bUSInesspeople to do so All firms are reqUIred to open a SpecIal account 
In francs Malgaches at one of the country's four commerCIal banks The law permIts 
repatnatIOn by foreIgn firms In the Zone of amounts equal to depOSIts made In foreIgn exchange 
(but denomInated In FMg) Banks are reqUIred to maIntaIn foreIgn exchange reserves at the 
Central Bank suffiCIent to guarantee that hard currency WIll always be aVaIlable for repatnatIOn 
DIrect foreIgn Investment IS also permItted In fact, In a SItuatIOn where capItal In a firm IS 
entIrely owned by non-reSIdent foreIgners, the total amount of the InItial Investment and the 
ImtIal workIng capItal must be covered by the foreIgn exchange reserves of commerCIal banks 

The regulatory environment 

Land and property rzghts 

One of the major shortcomIngs In Malagasy regulatIon IS the InabIhty of foreIgners to 
own land In legal terms, thIS shortcomIng IS the result of a note de servIce ISSUed by the 
Mlnlstere de l'Interzeur tak10g functIOnal precedence over a constItutIOnally guaranteed nght of 
ownershIp by foreIgn nationals (see Annex A) AccordIng to other sources, thIS note has been 
buttressed by a sequence of proclamatIOns by the Mmistry of Intenor and IndIVIdual publIc 
offiCIals forbIddIng foreIgn ownershIp 11 ThIS legal anomaly deters foreIgn capItal Investment, 
forCIng bUSInesspeople to secure long-term leases for property underlYIng whatever mfrastructure 
they WIsh to develop The process of land rental by foreIgners Includes a reqUIrement of 
authonzatlOn by the Mimstry of Intenor, and leases may be wntten for up to 50 years 

Even for Malagasy natIOnals, however, land titlIng IS not an easy process The MInIstry 
of Intenor In 1991 estImated, In hght of the lack of a comprehenSIVe land survey, that of the 

11 As recently as 1992, the Pnme MInIster stated, liCe sont les znvestlsseurs qUl 
m 'znteressent Cependant, qU'll n y azt surtout pas de speculatIOns Les Malgaches tlennent a leur terre" 
Madagascar Tnbune, 14 August 1992 p 7, CIted by HIlton Root, EnVlronment for Investment zn 
Madagascar Instltutwnal Reformfor a Market Economy, Center tor In~tltutIOnal Retorm and the Intormal 
Sector, UmverSIty of Maryland, February 1993 p 17 
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country's more than 58 mIllIon ha, 2 mIllIon ha IS held under commumty property ownershIp, 
3 mIllIon ha 10 IndIVIdually titled land (InclUdIng corporate ownershIp), and the balance of more 
than 53 mIllIon ha remaIns state-owned property 12 The process through WhICh natIonals may 
acqUIre title IS an egregIOus one reportedly conSIstIng of dozens of 10dIvidual legal steps 
hampered by contInual delays In processIng 

Labor 

The World Bank noted In 1991 that a number of Malagasy regulatIOns hamper the 
effiCIent functionIng of labor markets, mcludIng lImItatIOns on mobIlIty and regulatIons 
govern1Og the clOSIng of bUSInesses or the dIscontInuance of certaIn busmess actiVIties 13 

Certa1Oly, the Code and Zone legIslatIOn attempt to remedy some of these problems through 
language that exempts qualIfyIng firms from meet10g these reqUIrements In the event of ceasIng 
operations However, no firm noted labor regulation as a burden to effiCient bUSIness practIce 

There are clearly documented lImItatIOns on the abIlIty of firms to hIre foreIgn nationals 
(some of WhICh are lIghtened for Zone and Code firms), and It IS VIrtually ImpOSSIble for foreIgn 
nationals to obtam Malagasy cItizenshIp ForeIgners must obtain a working permIt from the 
MInIStry of Labor If they themselves are to launch a bUSIness, or theIr Malagasy employers must 
seek authonzatIon from the ImmIgratIOn ServIce wlthm the Mmistere de La FonctlOn Publzque, 
du TravGlL et des LOIS SoczaLes These authOrIZatIons reqUIre formal wntten requests replete 
WIth copIes of the proposed contract, and InfOrmatIOn proVIded on specIal forms for sale at other 
locations 14 

Capital 

In the late 1980s, the government InItiated a sIgmficant finanCial lIberalIzatIOn strategy 
after a decade of heavy state InterventIOn 10 both the real sector and the finanCIal sector The 
finanCIal lIberalIzation strategy Included the opemng of the banking sector to pnvate capItal In 
1988, progreSSIve lIberalIzation of Interest rates, WhICh smce November 1990 have been fully 
lIberalIzed, and a move away from dIrect to IndIrect Instruments of monetary control 

DespIte these reforms, Madagascar's finanCial sector faces major dIfficultIes The 
country has one of the lowest savIngs rates among developIng countnes and ItS finanCIal depth, 
the M2/GDP ratio WhICh measures effiCIency of 10vestment and economIC growth, IS among the 

12 InterViews WIth the MInIstry ot Intenor, Apnl 1991 

13 World Bank, Madagascar Beyond Stabzhzatwll to Sustalllable Growth, dratt 1991 

14 Roland Mane Rasoamananvo, Lols, reglements, procedures et documentatIOn relatifs aux 
exponatwlls, ProJet MAELSP/USAID, p 12 
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lowest The M2/GDP ratIo was stagnant between 1968 and 1988, remammg below the 25% 
level of GDP 15 

Part of the lack of financial depth can be explamed by the fact that Madagascar IS one 
of the poorest economIes m the world However, there are a number of other factors remforcmg 
thIS trend Although nomma1 mterest rates are determmed freely by commercIal banks real 
mterest rates for short-term deposIts are sulI negative 16 The financIal system IS blased toward 
short-term financmg WIth lIttle medlUm- or long-term finance aVaIlable HIgh rates of mflatIOn 
and fluctuations m the real exchange rate m the past have led to a general dIStruSt among 
economIc agents concermng the attractIveness of holdmg finanCIal assets As a result, savmgs 
m real assets are, for most savers, more attractIve and less nsky Furthermore, Madagascar's 
finanCIal network IS concentrated m the urban areas, thereby faIlmg to capture the surplus 
resources of the rural areas The maJonty of the populatIOn finds It dIfficult to gam access to 
finanCIal assets m the formal finanCIal sector ThIS IS due to the nature of theIr actIVItIes, whIch 
are mostly agncultural, and the small SIze of enterpnses 

The finanCIal system also does not functIOn effiCIently because of the 1I1adequacy of 
financIalmfrastructure needed for mtermediatIOn and proVIsIon of payments servIces 17 There 
IS a general lack of adequate financIalmformatIOn on lendmg terms and credIt nsks and financIal 
transactIons are not performed 111 a tImely and secure manner There IS lack of legal protectIon 
for lenders as well as borrowers The legal system IS perceIved as outdated-the CommerCIal 
Code dates from the colomal era The machmery of JustIce IS slow, meffectIve and unrelIable 
These madequacies have led to a pattern of finance m WhICh transactIOns are lImIted to short
term matuntIes and to borrowers, who are personally known to the lender or able to proVIde 
eaSIly attachable collateral The emergmg ShIft towards a market economy 111 Madagascar 
reqUIres WIthdrawal from prevIOUS legal provlSlons based on a state-controlled economy ThIS 
process would mvolve both updatmg of eXIstmg legIslatIOn and creatIOn of new legalmstruments 
and finanCIal mfrastructure 

InternatIonal trade finance mechamsms and adequate exchange nsk coverage are also 
CruCIal for the promotIOn of Malagasy exports The external payments cnSIS expenenced 111 the 
1980s eroded confidence among foreIgn supplIers To date, exporters rely heaVIly on self
financmg from the mformal sector, WhICh places severe constraInts on the scope and nature of 
theIr trade 18 

15 World Bank, Madagascar FmanclGl Poizclesjor Diverslfied Growth, A World Bank Country 
Study, Washmgton, 1993 (hereafter World Bank, 1993) p 18 

16 Manfred Zeller, InternatLOnal Fmance And Food Secunty In Madagascar, draft, InternatIOnal 
Food Pohcy Research InstItute (IFPRI), Washmgton May 1993 p 6 

17 Zeller, 1993 p 39 

18 Zeller, 1993 p 7 
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However, wIth emergmg lIberalizatIOn of the finanCIal sector, Madagascar should become 
mcreasmgly elIgIble for supplIer credIt ForeIgn banks, mcludmg offshore banks, could proVIde 
trade finance both on Imports and exports The recourse to offshore banks has already been 
useful for exporters operat1Og under Zone In addItIOn, preshipment finance, especIally for 
producers of mtermedIate mputs, IS lIkely to become more Important as the world market begms 
to 2.pprecIate the reputatIOn of Malagasy e'<porters Presently, there IS reluctance on the part of 
finanCIal mstltutIOns to 10tervene at the preshlpment stage, espeCially because there IS sIgmficant 
element of nsk that final productIon, and hence payment, may not matenahze Banks are 
worned that theIr funds may become tied up for too long and WIthout any guarantee 

Enlarg10g pre~hIpment finance WIll reqUIre mcreaseo synergy between (a) exporters of 
mtermedIate goods and foreIgn manufacturers, and (b) export1Og enterpnses and the rest of the 
economy, 10 order to strengthen backward lmkages Export credIt guarantee schemes (ECGS) 
could also be an Important mechamsm through whIch exports could be promoted Expenence 
shows that ECGS could become Important for exports once nontradItional exports attam a 
mlmmum level Once Madagascar succeeds 10 diverslfymg Its export market, when products 
must be sold 10 markets charactenzed by greater nsk, an ECGS wIll become crUCIal ThIS IS 
not yet the case m Madagascar 

Access to jorelgn exchange 

The finanCIal sector lIberalIzatIOn of 1988 permItted Importers to request and receIve any 
amount of foreIgn exchange and seek financmg through any means for Imports mcludmg theIr 
own resources, supplIers' credIts or loans from the bankmg system DespIte thIS lIberalIzatIOn, 
foreIgn exchange access IS lImIted both by the government's method of valumg the FMg, and 
by stnct regulatIons on who can hold foreign exchange and under what CIrcumstances they may 
hold It 

An overvalued exchange rate played an Important role m Madagascar's trade Imbalance 
throughout the 1970s and early 1980s Due to a combmatIOn of hIgh mflation and a fixed 
nommal rate of 50 FMG to the French franc-a rate that had been applIed smce Madagascar left 
the franc zone m 1973-the Malagasy franc appreciated m real terms by 26% between 1977 and 
1982, further reduc10g the compeL.tlveness of Malagasy exports on the world market and mak10g 
Imports relatively cheap In 1982, as part of the stabIlIzatIOn program, the government began 
a senes of nommal depreCiatIOns agamst the French franc, although Import quotas remamed 
largely 10 place both before and after the devaluatIOns took place 

In 1983-84, the focus of the reform program shIfted from stabIlIzatIOn to structural 
adjustment, as the need became more apparent to the government for fundamental reform of 
pnce and trade polICIes Decontrol of post-factory pnces and profit marg10s and removal of 
export taxes on the vast maJonty of goods m 1984-85 was accompamed by replacement of 
offiCIal maxImum pnces for paddy by floor pnces, to promote pnvate control of the nce 
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market 19 Import lIberalIzatIon followed In 1987, accompanred by a major devaluatIOn of the 
Malagasy franc (58 % agaInst the SDR) 
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FIgure 1 NomInal exchange rate 1970-1990 
(note upward movement IndIcates depreciatIOn) 

The cumulatIve effects of these devaluatIOns were mItIgated by pent-up demand under 
pnce controls until the mId-1980s and by contInued InflatIOn through the end of the decade 
FIgure 2 plots the nommal exchange rate ($/FMg) agaInst the effectIve exchange rate (EER, 
Includmg the effects of trade tarIffs and quantItatIve restnctIOns), and the real exchange rate 
(RER, correctmg the offiCIal exchange rate for dISparItIes between changes In domestIc pnces 
and changes In pnces of major tradIng partners) The figures show that the diSpantIes between 
the nomInal rate and the EER were greatest In the first half of the 1980s, when trade dIstortIOns 
In the form of Import controls and export taxes remaIned In force The dIP In the nomInal rate 
below the EER between 1982 and 1986 reflects the growth In the strength of the dollar relatIve 
to other major currenCIes After 1985, although the removal of trade dIstortIons alIgned these 
rates, the real exchange rate remaIned well above the effectIve rate and the nomInal rate due to 
the eroSIon of the FMg's purchaSIng power as a result of contInued InflatIon, WhICh totaled 67% 
between 1985 and 1988 

19 Paul A Dorosh, Rene E Bermer and Alexander H SarrIs, Macroeconomlc A4Justment and 
the Poor, The Case of Madagascar, Cornell Food and NutntIOn PolIcy Program Monograph 9, Ithaca, 
New York, December, 1990, p 54 
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The major devaluatIOn of 1987 was followed by a managed float polIcy through whIch 
the government allowed the value of the FMg to float agaInst other major currencIes WIthIn some 
predetermmed range The agreement wIth the IMF also permItted the mtroductIon of an open 
general lIcenSIng system of foreIgn exchange allocatIOn through WhICh Importers could obtam 
foreIgn currency at the preVaIlIng exchange rate and finance the purchase through a source of 
theIr own chOIce The system appbed only to Importers of goods, not servIces The OGL 
system remaIned In place untIl 1991, when the polIcy changed agaIn m the aftermath of a run 
on foreIgn currency by Importers, whIch draIned natIOnal reserves to a few weeks' worth of 
Imports by the end of 1990 

The current system reqUIres that exporters depOSIt 100 % of theIr foreIgn currency 
receIpts at commercIal banks, whIch hold 60% In accounts at the Central Bank and tum m the 
remaInIng 40 % to the Central Bank The 40 % portIon IS thereby used for debt financmg and 
Imports by the government of energy and other commodItIes pnced m hard currency The 60% 
portIon represents reserves agamst whIch Importers may draw on an as-needed/as-avaIlable basIs 
for Imports Importers who are not exporters face severe constramts on theIr abIlIty to gaIn 
access to foreIgn exchange, and the rules restnctmg access by exporters to a maxImum 60% of 
theIr receIpts (and often less gIven the demand for foreIgn exchange), create an mcentive for 
clandestIne off-shore tradmg of the FMg for hard currency 

The Central Bank In Madagascar (BCM) IS the only InstItutIOn authonzed to hold foreIgn 
currency SInce the natIonalIzatIOn of commercIal banks m 1975, all payments transactIOns must 
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go through the BCM and neIther banks nor Malagasy companIes may have foreIgn currency 
accounts or deal wIth foreIgn exchange 20 Thus, an Importer goes to the bank wIth the reqUIred 
Import documents The bank applIes to the BCM to purchase foreIgn exchange Upon request 
by the BCM, the bank sends Its applications every two weeks If an Importer IS unaware of the 
hmIng of thIS exchange, and regIsters hIS apphcahon at the wrong pOInt In the cycle, hIS 
apphcatIOn could reqUIre extra tIme before It IS forwarded After three to eIght days, the BCM 
venfies the documents and effects the transfer wIth the correspondIng foreIgn bank, WhICh IS 
credIted WIth the foreIgn currency The need to Involve the BCM at every step mcreases 
transachons costs for both banks and pnvate traders 

Madagascar maIntams a reqUIrement upon Malagasy exporters that foreIgn exchange 
proceeds should be repatnated and surrendered In exchange for local currency There IS 
presently no adequate regulatIon for exchange rate nsk coverage for exportIng enterpnses 
Exporters face contInuously exchange rate fluctuatIOns In theIr export and Import transactIOns 
As already mentIOned, there IS no mechamsm for retentIon of foreIgn exchange earmngs and ItS 
management by Malagasy banks Thus, banks are not expenenced m managmg foreign 
exchange 

The example of Mauntms IS InstruCtive, where the government has managed ItS foreIgn 
exchange system qUIte fleXIbly, allowmg theIr exporters to retaIn foreIgn exchange balances m 
dIverse currenCIes WIth domestIc commercIal banks so as to meet theIr foreIgn exchange 
commItments on Imports 21 ThiS system has helped the enterpnses to offer coverage agamst 
exchange rate fluctuatIOns In addlhon, It has enabled them to generate mcome from foreIgn 
exchange management In 1991, as part of a strategy to proVIde some stlmulus to exports, the 
Malagasy ParlIament passed a law enablIng exporters to retaIn a portIOn of theIr Income outsIde 
the country FInal enactment of the law was contmgent on a mmistenal decree, WhICh has not 
yet been ISSUed 22 

bnports taxes and procedures 

In the 1970s, the Malagasy government strengthened Import prohIbItIOns and quantItative 
restnctlOns By 1986, quantItative restnctIOns applIed to all Imports, and Imports of goods 
produced In Madagascar were totally prohIbIted The tarIff structure was qUIte complex and 
dlscnmmatory There were 60 dIfferent tariff schedules rangmg from 0% to more than 1000%, 

20 World Bank, 1993, P 44 

21 World Bank, 1993, p 197 

22 Cabmet de Consetlle d'Entrepnses, Project de PromotlOn des Exportatlons Agncoies, Rapport 
sur l'aspectjundzque et reglementalre, Draft February 1993 
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resultIng In hIgh effectIve protectIon tor some sectors and products 2'l 

In 1987, the government ImtIated the lIberalIzatIOn of the Import sector All non-tarIff 
barners on Imports were ehmInated and a 30% surcharge was Introduced on some prevIously 
prohIbIted Imports In order to ease adjustment In the sectors concerned, pnmarIly textIles and 
meat ThIS surcharge was reduced to 10% In 1989 and was elImInated In 1990 TarIff vanance 
was reduced by lowenng the rates from 69 In 1987 to 14 In 1990 and by lImItmg them to 
multIples of five between a mimmum of 10% and a maxImum of 80% 24 

SImplIficatIOn and lIberalIzatIOn of the Import tarIff regIme marks a substantIal 
Improvement over the pnor byzantme system of Import bans and taxes, but the system remams 
complex and expenSIve, WIth respect both to taxes and procedures 

Import taxes 

The Lm de Fmance pour 1992 proVIdes detaIls of tax rates applIcable to every sort of 
Imported good, and proVIdes rates of not only the taxe d'lmportatlOn but also the drolts de 
douanes, the taxe de consommatlOn and the taxe unzque sur les transactlOns The lIst of goods 
IS exhaustIve, requmng 319 pages of the ]ournel Officlel of the RDM, and rates vary markedly 
accordIng to product and purpose For example, Import taxes alone are 50% for mmeral water, 
45% for cut flowers and edIble nuts, 40% for vanous spIces, 35% for crustaceans and other 
types of seafood, 10% for chemIcals and chemIcal denvatIves, 30% for plastIcs and polymers 
m vanous forms, 15 % for skms and leathers, and 25 % for fimshed clothIng 

WhIle there appears to be a certaIn pattern of hIgher rates for goods that are produced 
or prodUCIble m Madagascar than for goods that must by Imported, thIS charactenzatIOn IS not 
umform, nor IS there any eVIdence of generally hIgher rates for fimshed goods versus 
mtermedlate Inputs or for lUXury goods versus real neceSSItIes eyeglasses Incur an Import tax 
of 40% whIle golf clubs are taxable at 25% As an example of the byzantIne nature of the 
Import tanff schedule, the law stIpulates that Imports of canvas pIeces for shoe manufacture IS 

subject to a customs tax of 35 % and Import tax of 5 %, plus 15 % TUT (It IS exempt from 
consumptIOn tax), but sheets of canvas weIghIng 400 grams or more per square meter are subject 
to zero customs tax, 40% Import tax, 5% consumptIOn tax and 15% TUT 25 

Moreover, taken together, some IntermedIate Inputs can become prohIbItIvely expenSIve 
when all of the vanous dutIes are added together Table 3 demonstrates that the total tax burden 
on Imports of cotton fabnc amount to 70%, the same rate as for fimshed clothIng In fact, a 

23 World Bank, 1993 p 19 

24 Rasoamananvo, 1992 p 16 

25 GDRM, Journal Oificlel LOI de Fmance, 27 July 1992 P 1322 
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tYPICal Malagasy manufacturer of clothing, competing wIth ZF Industnes In the same sector, 
would need to pay dutIes at an unweighted average of 45 % for the baSIC Inputs outlined In Table 
3 

Table 3 Exemplary ta'( rates for nrported Inputs (% CAF) 

DD TI TC TUT Total 

Cotton matenal 35 15 5 15 70 
Thread ex 20 ex 15 35 
SewIng machInes 5 15 ex 15 35 
Needles 5 15 ex 15 35 
WashIng machInes 10 30 ex 15 55 
Paper and cartons for packIng 5 15 5 15 40 

Notes DD drOlts des douanes, TI taxe d ImportatIOn, TC taxe de consommatlOD, TUT tax umque sur les 
transactIOns 
Source Journal Officlel, LOl de Fmance, Tanf des drOlts et taxes per~ues par la douane, 27 July 1992 

Import procedures 

The procedures governing Imports of any kInd also Increase transactIon costs The 
procedures reqUire that goods are met by a personal representative of the Importmg company 
at the pomt of dIsembarkation Customs clearance IS reportedly often a matter of negOtiatIOn 
rather than standard procedure, requmng a mynad of certIficatIOns, goods IdentIficatIOn and 
secuntIzatIOn of property The procedures have proved to be so onerous that the government 
agreed after a year of negotiatIon WIth Importers to pass along a large portIOn of the work of 
customs clearance for Imports to a pnvate firm, Ventas, WhIch acts more or less lIke a 
Department of WeIghts and Measures, confirming that actual shIpments conform to inVOiCeS and 
import documents 

A large part of the problem In streamlining Import procedures IS the dIscretIOnary 
authonty of customs OffiCIalS m delaYing delivery of goods for purposes of venficatIOn and 
payment of appropnate duties WhIle the Ventas system has aided m aVOIdmg fraud m the form 
of under- and oVer-InVOIcmg, the system remams hostage to a large number of regulations that 
must be enforced by a small number of customs agents These agents have the power to dISrupt 
the flow of goods and phYSICally open contaIners for venficatIOn of contents at any stage of the 
process of ImportatIOn WhIle Import and customs taxes are not paid dIrectly to agents, but 
rather to banks WhICh then proVIde wntten confirmatIOn that must be furnIshed to the customs 
agents, agents do have an inCentIve to delay clearance and could potentially profit personally 
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from cash bnbes and other cadeaux to speed the process However, there IS no eVIdence that 
thIS type of actIvIty constitutes a major cost to Importers WhIle several exporters reported 
paymg tIpS of one kmd or another to customs agents, the amounts were paltry and paled m 
companson to the cost of tIme delays m debvery of key mputs 

The delays m obtamlllg clearance of Imports range from a few days to many months, 
accordmg to the firms surveyed InclusIOn m the ZF does not msulate firms from thIS type of 
delay eIther One firm that cIted almost no delays or operatmg problems m Madagascar reported 
that every shIpment of Imported mputs reqUIres detaIled chromclmg of quantIty and pnce, and 
proof of exoneratIon of these Imports from Import tax ThIS firm reported that delays m 
confirmmg thIS mformatIOn and processmg forms took an average of two weeks per shIpment, 
between the amval of the goods m Madagascar and clearance for delIvery to the firm Delays 
for firms that are not classIfied under the ZF were far longer, m some cases stretchmg up to 
several months FIlmg the paperwork alone would sometImes reqUIre several days 

Part of the problem hes m the range of tax rates mentioned above-even the Dlrecteur 
des Ressources Fiscaies m the Mmlstere des Fmances Judged that the entIre system would be 
eaSIer to manage If there were a standard 5% Import tax rate However, even a SImplIficatIOn 
of the tanff structure would not solve the problem CIted as chIef among the factors constrammg 
the Dzrectzon des Douanes from effiCIent operatIOn lack of personnel The Dzrectzon des 
Douanes reportedly employs 750 customs agents to admimster all of the traffic across borders, 
mcludmg people and goods The Dzrecteur des Ressources Flscales reportedly does not have 
the personnel even to mom tor the mdustnes withm the Zone Franche to ensure that Imported 
mtermedtate mputs exonerated from Import tax are actually reexported Short of a wholesale 
removal of regulatIons on InternatIonal trade, or a sudden multiplIficatIon of customs agents, the 
costs assocIated WIth lack of adequate resources m the DzrectIOn des Douanes must be consIdered 
a real cost of domg busmess m Madagascar 

Exports taxes and procedures 

Export taxes 

Formal export taxes were practically elImmated In September 1988 (deeret no 88-015 
01 01 1988) Although legal IrregulantIes remaIn wIth respect to the procedural elImInatIOn of 
export taxes as well as many of the regulatIOns governmg exports (see Annex A), only a few 
mdividual crops remaIn subject to export taxes, IncludIng coffee, cloves, and vamlla 

Export procedures 

The 1988 deeret also sImphfied many of the procedures faced by exporters The law 
elImmated the reqUIrement of an export card, as well as qUalIty checks for all exports except In 
the cases of meat and seafood 
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However, legal sImplIfication of export procedures has not led to practIcal sImplIfication 
The decret was not successful m relIevmg exporters of many reqUirements that can be numerous 
and cumbersome dependmg on the nature of the product to be exported While the legal 
underpmnmgs of these reqUIrements may be suspect, smce the 1988 law formally abrogates all 
pre-existing regulations at the same tIme as It leaves some dIscretIOn to mdlvldual MInIstnes, 
the practIce of customs agents requITIng approval for exports by one or more Mmistnes IS 
reportedly common 

Every exporter IS reqUIred to obtam a DomlclllatlOn DeclaratlOn Exportatzon et 
Engagement de RepatrzatlOn de Devlses from theIr commerCIal bank, at a cost of up to FMg 
5000 Generally exporters reported that banks furnIshed thIS documentatIOn m d half-day or 
less Completion of the DeclaratlOn des Douanes (Serle E) at the bank IS also reqUIred of all 
exporters, and thIs procedure requIred more tIme smce the form reqUires detaIled descnptIons 
of what IS bemg shipped PhytosanItary InspectIon and approval by the Mmlstry of Agnculture 
IS reqUIred for exports of meats and fish, and safety mspectIOns of agncultural produce IS legally 
optional but sought by exporters who Wish to reassure theIr clIents of qUalIty control Other 
optIonal clearances Include certIficates of ongm ISSUed by the Chamber of Commerce, 
certIficates of qUalIty control 10 pack1Og, certIficates of merchandIse traffic for goods headed 
to the European CommunIty (ISSUed by banks and used by only a few exporters), and exit 
authonzatIOn by the Mmistry of Commerce (used by almost no one 10 the survey) 

Other reqUIrements apply on a product-by-product baSIS, and theIr applIcatIOn IS nfe WIth 
Irregulanty and subject to the dIscretIon of MIfl1Stry and customs authontIes 26 For example, 
export of any artIfact or handICraft that mIght hold cultural SIgnIficance reqUIres mspectIon and 
approval by the MinIstere de l'Industne, Energle et M1Oes, WhICh also must approve any export 
of mmed matenal, whether stone, gem or mmeral Export of any wood product also reqUIres 
clearance by the DzrectlOn des Eaux et Forets m the MZnlstere de fa ProductlOn des Anzmaux, 
des Eaux et Forets Export of a wooden artIfact, therefore, would reqUIre clearance by both 
M10IstrIes 

Delays are reported to vary WIdely from case to case Some exporters report that theIr 
forms are processed qUIckly, WIthIn one day per MInIstry, whIle others expenence delays 
rangmg from two to ten weeks Several busmess people complamed of the lack of certamty 
surround1Og export procedures, that some people appeared to receIve unwarranted exoneratIOn 
or SpecIal servIce as a result of personal relationshIps (not bnbes, mterestmgly), that rules were 
10 a constant state of flux, and that enforcement by customs agents was haphazard 

The actual cost of these delays IS unclear, SInce several exporters noted that export 

26 It IS not clear whether the MmistrIeS m these cases are Implementmg a UnIlateral note de 
service or are operatmg on the baSIS of practice datmg to before the 1988 decret What IS clear IS that 
applicatIon of these procedures IS clearly m conflIct With the spmt and the letter of the 1988 legal reform 
and clarificatIOn of these and other legal mconsistencies IS fundamental to reducmg the uncertamty faced 
by exporters (see Annex) 
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procedures In general were cumbersome, but actual reporting revealed that costs mcurred due 
to paperwork was mInimal compared to customs delays and estimates of costs associated WIth 
lImIted shIppmg and storage capacIty (see below) 

The JudICial system 

None of the firms surveyed mentIOned the lack of an mdIgenous legal system of dIspute 
resolutIOn as a major constramt to the growth of trade However, several recent reports, many 
of them financed by USAID, have documented the InadequacIes of the Malagasy JUdICIal system 
WIth respect to commercIal law , dIspute resolutIOn, competItion law, and JUdICial mdependence 27 

Taken together, these reports paInt a pIcture of the Malagasy legal and JUdICIal system as so 
entangled In InCOnsIstencIes, Ill-developed junsprudence, and mIsplaced dIscretIOnary authonty 
that It renders the system "Ineffectual and unrelIable "28 Malagasy entrepreneurs and foreIgn 
Investors are adVIsed to stIpulate m theIr contracts recourse to InternatIOnal arbItratIon rather 
than the Malagasy court system so as to ensure efficIent and eqUItable resolutIOn of conflIct 
Where thIS stIpUlatIOn occurs, there would be relatIvely lIttle addItIOnal cost compared to the 
costs borne by any two parties m an InternatIonal dIspute However, where partIes must tum 
to the Malagasy courts to adjudIcate dIsputes, the costs In tIme and wasted resources could well 
be consIderable, even If the final outcome IS satIsfactory from a legal standpomt to both 
parties, a result that IS far from guaranteed 

Other sources of constramts 

Exporters In Madagascar must contend WIth other constramts, some of WhICh are already 
well documented In the lIterature 29 A transport system plagued by decrepIt mfrastructure and 
a monopoly on rur cargo, msufficient storage Infrastructure, unskIlled labor, and lack of 
InformatIon on external markets are among the most egregIOUS 

27 They Include LoUIS MaSSIcotte, Towards an Independent and Accountable JUdlCzary Report 
on judlczal Reform m Madagscar, Center tor InStitutIOnal Reform and the Intormal Sector (IRIS) 
Umversity of Maryland at College Park, September 1993, Root, 1993 op Clf, LoUl~ Aucom, Dzspute 
ResolutLOn as an Alternatzve to the Ordmary Courts m Madagascar A GUlde to ChOlce m the 
InternatLOnal Arena, IRIS, October, 1993 

28 Aucom, 1993 p 1 

29 J Dirck Stryker, Jeffrey C Metzel, Ashley S TImmer, RegLOnai SpeczallzatLOn alld 

Agncu[tura[ Growth m Madagascar, AIRD, Cambndge, Mas~achusetts January 1993 
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Transport 

The road network m Madagascar remams m a deplorable state, despIte recent 
Improvement m the pnmary road network, especIally m the major roadhnk between the capItol 
Clty and the port of Tamatave, the paVIng of WhICh was recently completed Some pnmary 
roads lmkmg proVinCIal capItals, most secondary roads and vIrtually all access roads are 
Impassable for many months of the year, severely lImItmg transport of goods to major pomts 
of departure 

The seaport capaCIty of Madagascar IS also straIned WhIle ocean tranSIt IS the transport 
of chOIce for most of Madagascar's exports, the two ports at Mahajanga and Toamdsma are 
operatIng at theIr theoretical capaCIty level, and by 1995 WIll face a capaCIty constramt 30 

ProjectIons for other smaller, eastern and southeaster ports are more hopeful, but the costs of 
exportIng are dnven up m these cases by the need for lIghterage, 1 e transfemng goods from 
a quay to a smaller vessel, whIch then transfers the cargo to oceanlmers waItmg In deeper water 
Lighterage costs are partIcularly hIgh m the eastern ports because of exposure to heavy seas on 
the IndIan Ocean SIde of the Island, only the major eastern port at Toamasma offers adequate 
protection from weather Also, the vast maJonty of cargo m Madagascar IS transferred from 
truck or traIn to ShIP manually When Implemented, plans for port rehabIlItatIOn are lIkely to 
mItigate these hIgh costs 

Among the most senous mfrastructural shortcommgs for exporters, espeCIally SInce a 
maJonty of exportmg compames are located m the capItol regIon, IS the lack of a freIght 
termmal m Antanananvo Many of the exporters mtervlewed remarked on the need for a 
termmus m the capItol to proVIde a central locatIon for storage and transfer of cargo among raIl, 
truck and aIr carners, to act as a pomt of contact for consolIdatmg shIpments and aVOIdmg 
partIal contaIners (thereby reducmg domestIc transport costs for exporters), and to serve as a 
collectIOn pomt for aVaIlable containers, of WhICh there IS apparently a constant shortage on the 
Island 

Smaller Malagasy exporters also lack any cold storage at the aIrport, a fundamental 
component of successful trade m seafood, meat, and other consumables and fresh produce That 
so many exporters m manne products have operated successfully WIthout such faCIlItIes IS 
testament to theIr tenaCIty, entrepreneunal skills, and SIze only larger export agents have been 
able to finance the mfrastructure necessary 

Fmally, the transport system m Madagascar suffers from real mefficiencies created by 
the state monopoly over aIr cargo Imposed by the government-owned aIrlIne, AIr Madagascar 
ThIS monopoly results m prohIbItIvely hIgh aIr freIght rates for exporters, who cannot then take 
advantage of what lIttle space eXIsts on AIr Madagascar's (and AIr France's) backhaul to 
NaIrobI, South Afnca, Reumon, and Europe Many firms complaIned of hIgh rates, unused 

30 Stryker, Metze), and TImmer, 1993 
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space, and mIssed opportumties for markets abroad brought on by AIr Mad's chokehold on the 
market Reports confirm thIS phenomenon, Insofar as there IS excess capacIty on flIghts leavIng 
Madagascar In all but the most IntensIve months of the lItchI season 31 WhIle aIr cargo pnces 
appear to be competItIve on runs to and from Reumon, AIr Mad rates to European destInatIOns 
are reportedly 20 to 30% hIgher than rates for comparable runs from NaIrobI on pnvate carners 

Labor 

Several exporters remarked on the lack of skilled labor In Madagascar WIth better than 
average levels of educatIOnal attaInment and hIgh unemployment, Malagasy workers work hard, 
work productIvely, and work long hours Nevertheless, despIte broad satIsfactIon wIth the 
general qUalIty of labor, several exporters reported havmg trouble findIng workers wIth the 
requlSlte skills and were forced to Incur the costs of supplemental traImng Several companIes 
m the Zone Franche actually set up qUIte extensIve traImng umts to transfer SpecIalIZed skills 
to theIr workers 

Market znjormatlOn 

FInally, Malagasy exporters face sIgmficant competItIon m InternatIonal markets, 
espeCIally wIth respect to hIgh value-added products destmed for markets In Europe, ASIa, and 
North Amenca InformatIOn on these markets and on the nature of the competitIon IS poor, and 
connectIOns to overseas dIstnbutors and potentIal foreIgn partners reqUIre substantIal Investments 
of tIme and capItal DespIte the comparative advantage that Madagascar holds for supplyIng 
regIOnal markets m Southern Afnca, especIally In the wake of the democratIzatIOn of South 
Afnca, most of the economIC actIVIty WIthIn the pnvate sector remaInS domestlcally onented, 
or onented towards Europe 32 

3 Results of the general analysIS of the survey 

AnalySIS of the survey Included two major steps The first step, reported here In Part 3, 
Included the IdentIficatIOn of a number of key vanables and a senes of regreSSIOns to reveal 
WhICh vanables are the most Important In determInIng whether and to what extent InstItutIOnal 
constraInts are expenenced by firms The second step, reported In Part 4, conSIsted of the use 
of AIRD's IMPACT template for calculatIOn of a number of coeffiCIents descnbIng the rates of 
protectIOn and effiCIency of firms, both wIth and wIthout accountIng for InstItutlonal constraInts, 
In order to calculate WhICh constraInts are the most costly In finanCIal and economIC terms 

31 Steedman, 1993 

32 J E Austm ASSOCIates and Management Systems InternatIOnal, MAPS Przvate Sector Survey 
Madagascar, prepared for US AID Madagascar, Apnl 1991 
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Both steps of analysIs support the major conclUSIOn of thIS study, that firms not mcluded 
m the Zone face sIgmficantly more delays and constramts than those mcluded 111 the Zone 
FIrms qualIfymg for mcentIves under neIther the Code nor the Zone face the greatest constra1l1ts 
Such firms tend to be smaller firms, onented to domestIc productIOn, attemptmg to export, and 
wholly Malagasy-owned 

An addItIonal conclusIOn emerges from the general analysIs of the survey data, that 
procedures and regulatIons governmg Imported mputs are as costly as those affectIng exports for 
those exporters outsIde of the Zone Although firms mentIOned Import constraints almost as 
frequently as export constraints, and these constraInts were CIted most of all the constraInts, thIS 
conclusIOn could not be confirmed through deeper analySIS of protectIon and effiCIency 
coeffiCIents gIven the lack of specIfic data FIrms also dId not dlstmgUIsh between Import taxes 
and the capItal and opportumty costs of Import delays It should be noted that for Importmg 
firms that do not fall mto the Zone or Code, the costs of Import taxes would compare WIth 
among the hIgher mstItutIonal costs borne by such firms (see Part 5) 

Data desCriptIOn 

Parameters of the sample 

The sample mcludes 34 firms, all of WhICh export goods from a base m Madagascar 
The sample represents a vanety of sectors, and mcludes firms exportmg to a range of markets 
Sectors represented mclude agncultural products (26% of the sample), garments and textIles 
(18%), manne products, processed foods and mIscellaneous manufactures (12% each), wood 
products (9%), and handmade arusanal goods and semI-precIOus stones (6% each) ThIrty-mne 
percent of the sample exports 100% of theIr productIon, and the rest export from 10% of 
productIon (19% of firms) to 80% of productIon (13% of firms) Average exports as a 
percentage of total sales (average denoted by IJ.) was 59 12, WIth a standard deViatIOn (s) of 
40 12, and 31 firms reportmg (n=31) The percentage of all firms exportIng to each market 
IS as follows Europe m general (41 %), the IndIan Ocean (38%), France (35%), US (21 %), ASia 
and Germany (15% each), other pomts m Europe (9%), Afnca (6%-mostly South Afnca), and 
the Umted Kmgdom (3%), many firms export to more than one regIOn or country 

Szze, age and capacity utzlzzafzon 

FIrms vary greatly m SIze Of the firms reportmg total sales, 10% (3 firms) gross FMg 
100 mIllIon or less In total annual sales (about $55,000 at the offiCial exchange rate), and 6% 
report sales fallmg between FMg 20 and 30 bIllIon ($11 to 17 mIllIon) (1J.=4 4 bIllIon, s=6 5 
bIllIon, n=31) More than two-thIrds of the sample (68%) falls m the FMg 1 bIllIon to 10 
bIllIon range ($0 5 to $5 mIllIon) 

In terms of age of the firm, one-thIrd of the sample regIstered offiCially WIth the Regzstre 
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de Commerce dunng or before 1980, whereas 24% regIstered In 1990 or later (fJ.= 1980, s= 14, 
n=33) CapaCIty utIlIzatIOn was hIgh, WIth 58% (18 of 31 respondents to thIS questIon) 
reportmg 90 % or hIgher capaCIty utIlIzatIOn (fJ. = 86 %, s = 16 52, n = 31) 

Factor ll1!enslty 

One-thIrd of the sample, 33 % (11 firms) are labor-mtensIve enterpnses, employmg from 
300 to 1000 workers, whIle 15% (5) employ ten or fewer people (JL=213, s=245, n==33) All 
SIX of the garments/textIles firms fall mto the labor-mtensIVe category, and account for more 
than half of all labor-mtensIve firms (300 or more employees) All but two of those 
garment/textIle firms are clasSIfied as Zone Franche enterpnses 

There IS a negatIve correlatIon between exporters that are labor-mtensive and those that 
are resource-mtensive One of the workmg hypotheses that has yet to be dISproVed IS that the 
Zone firms generally gam theIr competItIve edge from low-cost labor and an almost total relIance 
on Imported mputs for raw matenals and productIOn The Inverse IS also hypotheSIzed those 
firms that are not m the Zone are more lIkely to rely on domestic raw matenals and Inputs, and 
be less labor-IntenSIve and less export-onented So far, the analYSIS has supported both 
hypotheses The five least labor-IntenSIve firms eIther dId not report legal status (4 firms) or 
explICItly stated that they were neIther ZF nor Code enterpnses (1) All five are wholly 
Malagasy-owned, whereas 3 of the 11labor-mtensive firms are wholly Malagasy-owned (another 
two dId not report ownershIp status explICItly) 

Constramts cued by firms 

The survey reveals the followmg constraInts faCIng exporters WIth respect to Imported 
mputs (m the order of the frequency of theIr CItatIon by firms) 

I Import procedures (14 firms CIted thIS as a problem) 
11 access to foreIgn exchange (13) 
111 transport capaCIty for Imports (4) 
IV access to Import financmg-as dIstmct from foreIgn exchange access (2) 
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The major constra1Ots fac10g exporters wIth respect to productIon and exportIng fimshed goods 
Include 

I export procedures (16) 
11 access to capItal for fixed Investment (11) 
III constrrunts on phySIcal capacIty andlor cost of transport off Island (e\en though 

thIS cost was usually born by the Importer) (10) 
IV lack of working capItal (6) 
v Inadequate skill levels of labor (5) 
VI transportatIOn Infrastructure (5) 
Vll madequate product qualIty (2) 

It IS noteworthy that no firm mentIoned lack of markets overseas as a constraInt on 
exports, and VIrtually every firm noted some form of foreIgn cooperatIon 10 the promotion of 
exports 

The rules govermng Zone and Code firms, as opposed to Malagasy firms that do not 
quahfy under eIther regIme, appeared early on to have made a sIgmficant dIfference 10 the 
propenSIty of firms to expenence 1OStItutIOnal constra1Ots to trade ThIS was borne out In 
subsequent analYSIS of the survey data, WhICh also revealed two other Important vanables, both 
of WhICh are hnked to legal regIme ownershIp status and 10dustry type 

Key variables m predIctmg constramts 

Industry type 

Exports were run agaInst a total of ten dIchotomous dummy vanables mdlcat10g 10dustry 
type The only sIgmficant result occurred 10 the case of garment and textIle mdustry It IS 
Important to note that thIS model does not correct for SIze effects, and the results of subsequent 
models that dId correct for sIze effects were not sIgmficant (due at least 10 part to sample SIze) 

LEXP f30 + f3 1 DIND8 

Coeff 605 1 75 Adjusted R2 = 0 13 
s (034) (077) dt = 28 
t 17 58 227 

where LEXP Natural log of total exports III mIllions of FMg, 
DIND8 1 for garment or textIle mdustry, 0 for other 
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Ownershzp status 

A two-parameter log functIOn testmg the Impact of ownershIp status as a dIchotomous 
dummy vanable on exports revealed that wholly Malagasy ownershIp (as opposed to forelgn
ownershIp and JOInt ventures) was sIgmficantly negatIve as a predIctor of exports, suggestmg that 
Malagasy busmesses operate at a dIsadvantage compared WIth other firms As WIth mdustry 
type, correctmg for SIze effects results In a negatIve but InsIgmficant coefficIent for the 
ownershIp vanable, a result that reqUIres further mveStIgatIOn 

LEXP (30 + (3[ DOWN 

Coeff 746 -141 Adjusted R2 = 0 11 
s (055) (067) df = 27 
t 13 47 211 

where LEXP Natural log of total exports m mIllIons of FMg, 
DOWN = 1 for wholly Malagasy owned, 0 for other 

Legal status 

Fmally, as expected, legal status had a sIgmficant Impact on the degree to whIch export 
procedures posed a constramt to trade Those firms that do not benefit from the Code or the 
Zone are sIgmficantly more lIkely to report problems WIth exports 

XPROI = 

Coeff 
s 
t 

where XPROl = 
LEG4 = 

(30 + 

007 
(006) 
1 15 

(3[LEG4 

035 
(0 14) 
250 

Fum Cited export procedures as constramt to trade 
1 for firms that are neIther Code nor Zone, 0 for other 

Adjusted R2 = 0 14 
df = 32 

Testmg the explanatory power of these three vanables WIth respect to the ratIO of exports 
to sales through a multIvanate model does not reveal any dlscermble pattern due to the hIgh 
degree of multIcollmeanty Not surpnsmgly, gIVen the charactenstIcs of the Malagasy export 
sector, correlatIon coeffiCIents mdicate negatIve sIgmficance between mdustry type 
(garments/textIles) and ownershIp status, and pOSItive sIgmficance between mdustry type and 
status as a Zone Franche firm (Table 4) Other noteworthy coeffiCIents for the purposes of 
further analySIS a coeffiCIent of +0 38 between firms that are neIther Zone nor Code and those 
that are wholly Malagasy-owned, +0 38 between Zone firms and the ratIO of exports to sales, 
+029 between Zone firms and labor-mtensIvef'ess, and -0 27 between Malagasy-owned firms 
and labor-mtensIVeness 
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EMP/S 
XIS 
OWN 1 
LEG! 
LEG2 
LEG4 
DIND8 

* 
** 

where 

Table 4 CorrelatIOn coefficIents for descnptlVe variables 

EMP/S XIS OWN 1 LEGl LEG2 LEG4 DIND8 

1 00 027 -027 035 029 -007 011 
027 100 001 009 038 005 007 

-027 001 100 -006 -023 038 -048* 
-035 009 -006 1 00 o 13 -061** -0 10 
029 038 -023 013 100 -028 051* 

-007 005 038 -061** -028 100 -004 
011 007 -048* -010 051* -004 1 00 

sigruficant at the 1 % level 
sigruficant at the 0 1 % level 

EM PIS number of employeesltotal sales In rrulhon FMg 
XIS 
OWN 1 

value of exports m 1992 (or nearest year) lfi rrullIon FMg/total sales lfi rruliion FMg 
wholly Malagasy-owned 

LEG 1 
LEG2 
LEG4 
DIND8 

qualIfied under Code des lnvestlssemellts 
qualIfied under Zone Franche 
qualIfied under neIther Code nor Zone 
gannents or textiles finn 

These results mdicate that 

a Zone Franche enterpnses export more than enterpnses m any other category, 

b garment/textIle mdustnes export more than other mdustnes (there IS clearly dIrect 
overlap here wIth ZF mdustnes), 

c garment/textIle firms tend to be labor-mtensive capItabzmg on the low cost of 
labor m Madagascar, 

d Zone Franche mdustnes are pnmanly foreIgn-owned, Implymg that Malagasy 
entrepreneurs are bemg shut out of export boom 

One reason for these phenomena IS that capacIty and procedural constramts on Imported 
mputs are at least as Important as procedural constramts on exports for exporters, and, by 
defimhon, ZF/textIle mdustnes are not as constramed as others on the Import Side 
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4 IMP A CT analysIS 

Measures of efficIency were calculated on a per-enterpnse basIs USIng a vanatIOn of 
AIRD's IMPACT template to measure nomInal protectIOn coeffiCIents, effectIve protectIOn 
coeffiCIents and domestIc resource cost coeffiCIents 33 In each case, these coeffiCIents were 
calculated accordmg to tradItIonal methods, and ther calculated agaIn accountIng for InstItutIonal 
costs as reported by IndIVidual firms and as estImated by AIRD These InstitutIOnal costs, per 
firm, were also used to estimate an export tax rate eqUIvalent for each firm, calculated on the 
baSIS of total msntutIonal costs dIVIded by the value of total sales FOB 34 It should be noted that 
the export tax rate eqUIvalent IS mclusive of all mstItutIOnal costs except those associated WIth 
Import delays The results of the domestIC resource cost compansons appear In Table 5 

Table 5 DomestIc resource cost coeffiCIents 

N DRC FDRC Difference Export 
tax rate 

eqUivalent 

Average 14 061 047 o 14 155% 
standard deViatIon 034 032 

Average no Code nor Zone 5 040 025 o 15 248% 
Average both Code and Zone 2 065 065 001 06% 
Average Code only 6 080 059 021 150% 

Average Malagasy-owned 11 058 044 o 14 193% 
Average forelgn-owned 2 064 064 001 09% 
J omt venture 088 043 045 32% 

DRC Domestic resource coeffiCient 
FDRC Domestic resource coeffiCient mcIuslve of mstItutlOnaI costs 

Table 5 permIts several conclUSIOns, all of WhICh must be tempered by remembenng that the 
sample was neIther random nor large enough to permIt broad conclUSIOns about exporters In 
Madagascar In general Nevertheless, eVIdence pertaInIng to the firms surveyed IS clear 

33 See Dlrck Stryker, Chnstopher Shaw, Joel Trachtman, LoUIS Aucom and JulIen Nagmskl, 
Costs and Benefits of Removmg InstuutLOnal Constramts on the Growth of Nontraduwnal Exports 
Methodology, AIRD, CambrIdge, MA, March 1993, for detaIls of the <.-alculatlOn of these coeffiCients 

34 In cases where total sales mcluded some portIOn of domestic sales as well as exports 
calculatIOn of coeffiCients assumed 100% exports tor purposes of companson unless cost tigures were 
recorded exclUSively With respect to exports 
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1 In general, all of the busInesses surveyed are operatIng efficIently by world standards 
NotwIthstandIng the fact that several firms seem to have underestimated total costs, the 
survey reveals that WIth few exceptIOns, exportIng firms are makIng good use of 
Madagascar's comparative advantage In the world market 

2 InstItutIOnal costs constItute a sIgmficant drag on efficIency, despIte the effiCIency ot 
firms The average declIne In the DRC coeffiCIent across all firms was 14 pOInts, once 
mstItullonal costs were extracted from total costs 35 

3 Malagasy-owned firms, on average, appear to operate at least as effiCIently as foreIgn
owned firms The standard devIdtlons of the averages of DRC and FDRC In Table 5 
IndIcate broad vanance of coefficients across firms Nevertheless, the dIfference In 
average DRC between Malagasy firms and foreIgn firms appears to be In the same rage 
The dIfference In the average DRC for foreIgn firms, WhICh IS sbghtly hIgher than the 
average for Malagasy firms, IS probably due to errors In reportIng 

4 FIrms that qualIfy under both the Zone and the Code appear to bear less cost denvIng 
from InstItutIonal constraInts than firms that qualIfy under neither regIme, or, notably, 
than firms that qualIfy under the Code only 36 ThIS latter results may be due to the fact 
that most of the benefits pursuant to qualIficatIon under the Code run out WIthIn a few 
years after the InItIal Investment by the firm 

5 In spIte of the simIlanty between Code-only firms and firms that are neIther Code nor 
Zone WIth respect to changes In efficIency, the latter firms expenence a hIgher export 
tax rate eqUIvalent ThIS appears to be clearly due to Increased costs aSSOCIated WIth 
export procedures borne by non-Code (non-Zone) firms as opposed to Code firms 

Real costs 

The calculatIon of export tax rate eqUIvalents does not account for those costs Judged as 
the real costs of dOIng bUSIness In Madagascar, that IS, those costs that cannot be readIly reduced 
through polIcy change The surveys IndIcate that these real costs are formIdable and denve from 
InadequaCIeS In the domestIC transport and telecommUnICatIOns Infrastructure, the lack of depth 
In the financIal sector, and the shortcomIngs of the JUdICIal system 

35 This difference was statistIcally slglllficant at the 1 % level (see Annex D) 

36 The low number of cases of firms belongmg to both the Code and the Zone prohibited relIable 
tests for statistIcal slgmficance of thIS parameter 
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Infi asfructure 

The challenge posed to busmess people by Madagascar's poor mfrastructure IS well 
documented and wIll not be reIterated here (see Part 2) However, mfrastructural madequacles 
were often CIted m the survey as sources of major costs and delays FIve firms mentIoned 
transportatIOn mfrastructure explIcItly as a major cOT}stramr to exports (see general survey 
results, above) Many more related anecdotes dunng personal mterviews that underscored the 
mefficlency mherent m, for example, relymg on personal messengers for commumcatIOn 
between the port of Tamatave and the capItal CIty 

The financzal sector 

The lack of depth m the financIal sector affects exporters WIth respect both to workmg 
capItal and capItal for fixed mvestment First, the underdevelopment of the sector forces firms 
to assume the pre-shipment and post-shIpment financmg out of retamed capItal Banks report 
broad use of letters of credIt by exportmg firms, an assertIOn borne out by the reports of firms 
themselves Other forms of financmg, however, mcludmg pre- and post-shIpment financmg of 
exports by the Importer or by other publIc or pnvate sources, are rare Those busmesspeople 
who have access to other forms of credIt are lImIted generally to foreIgners WIth personal 
contacts or accounts abroad, mcludmg those who have created enterpnses m the Zone or under 
the Code 

The lack of workmg capItal, however, was consIdered less of a constramt to exports than 
the lack of capItal for fixed mvestment (see Part 3) 37 The hIgh rate of capacIty utIlIzatIOn and 
the expressed deSIre of many firms to expand IS eVIdence of the lack of access by pnvate firms 
to capItal The eXlstmg capItal market does not allocate resources accordmg to functIOns of 
demand and supply CeIlmgs Imposed by the Central Bank on credIt to the four major 
commercIal banks and the lack of mtermediation have forced pnvate sector cooperatIves and 
aSSOCiatIOns to create theIr own credIt and financmg mechamsms These mclude FlY CAM, put 
m place by the busmess aSSOCIatIon FlYMPAMA (a Malagasy acronym for Groupement des 
Operateurs Pnw?s Natwnaux) to WhICh many of the exporters of nontradItIonal products belong, 
SlPEM created by GEM (Groupement des Entrepnses de Madagascar), another busmess 
aSSOCiatIon countIng among ItS members many of the exporters of Madagascar's tradItIonal 
exports, FIARO, a capItal nsk and capItal development fund, MADlNYEST, and Entreprendre 
a Madagascar 38 WhIle these financmg sources are not lImIted to lendmg capItal for fixed 
mvestment, they do suffer In most cases from a lack of resources smce they are dependent on 

37 The finanCIal and economIC costs assoLlated WIth the laLk ot l-apItal tor tixed Inve~tment wa~ 
not calculated, smce estimates mother countnes have been based on the growth rates ot sectors and firms 
for WhICh there IS ample cost and operatmg data, thIS was not the case In Madaga~car 

38 Repubhque de Madagascar, Groupe de TravaIl Techmque, IntegratIOn Economlque Regwnale, 
Projet de Rapport Fmal, November 10, 1992 
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members' contnbutIons tor capItal resources 

The judlCwl sysfem 

EstImatIng the costs of the lac!.. of a modem commercIal code or of an unrelIable JudICIal 
system was not posslble In bght of the lack of any eVldenl,e that firms had actually employed 
the Malagasy court system to resolve commercIal dIsputes In those cases where Malagasy firms 
dId report haVIng suffered some form of InJustIce, whether Imposed by a contractIng party or 
by publIc authonty, these gnevances appear to have gone largely unheard In any forum The 
ultImate cost, therefore, IS the eXIstence of strong dlSlncentIves to enter Into any sort ot busmess 
relatIonshIp In WhICh the entrepreneur cannot bear the nsks of large losses of orders or mventory 
In the normal course of dOIng busmess The opportumty cost lIes In declSlons not to conduct 
busmess In Madagascar ThIS cost IS a real cost wIthm the Malagasy economy, and can only 
be reduced through contmued legal and JUdICIal reform 

Institutional costs 

Respondents to the survey IdentIfied several sources of InstitutIOnal costs whIch accrue 
to the exporter at a number of pomts along the productIOn and dlstnbutIOn cham These 
mcluded unnecessary fees paId to government agencIes and tips and other gratultes paId In order 
to speed the process, lack of access to foreIgn exchange, delays m obtamIng clearance for entry 
of Imported mputs or eXIt of fimshed goods, and transport capaCIty for both Imports and exports 
All of these mstItutIonal costs, except for transport capaCIty (unless the pursuant costs m terms 
of lost busmess were explICItly estImated by the firm) and capItal costs assocIated wIth Import 
delays, were calculated as a component of the export tax rate eqUIvalent 

Fees and tlps 

Fees range from the taxe projessLOnelie, paId annually, and the patente d'exportateur, a 
one-time fee, to payments to a pnvate ShIppIng agent (transltazre) , usually equal to 05 % of the 
value of the Imported or exported matenal, to customs fees There IS, of course, broad vanatIOn 
among mdividual firms as to the amounts paId and the extent to WhICh these fees represented 
onerous costs to the firm Among non-Code, non-Zone firms, these fees ranged from 0 04% 
(34)39 oftota! sales FOB to about 1 % (35) As a group, however, fees for non-Code, non-Zone 
firms represented a hIgher percentage of sales than dId fees for firms under one of the mcentlve 
regImes Smce only Zone firms are formally exonerated from lIabIlIty for the profeSSIOnal tax, 
Code firms also paId out conSIderable resources In unnecessary fees, rangmg trom 0 1 % (25) 

39 Numbers In parentheses refer to the IdentIficatIOn number of the company, for purposes of 
reference 
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to about 1 % (23) Across the board, tIps and other grafwtes constItuted a nearly neglIgIble 
proportIon of the total fees paId, fallIng In the range of FMg 10,000 to 50,000 per shIpment for 
most exporters (or $4 to $20 at the shadow exchange rate) 

Access to foreign exLhange 

Lack of access to foreIgn exchange constituted a frequently CIted problem Malagasy law 
prevents any natIonal from holdIng a foreIgn exchange account at home or abroad In order to 
evaluate the relative Importance of the cost of turmng In 100% of foreIgn exchange earned from 
sale of exports to commercIal banks, Malagasy firms owned by Malagasy CItizens were assumed 
to have no access to foreIgn exchange accounts, eIther In Madagascar or abroad FIrms owned 
by foreigners and foreIgn firms were assumed to have access to such accounts, and to be able 
therefore to deposIt up to 100 % of theIr foreIgn exchange earnIngs In foreIgn accounts The 
InstItutIonal costs assocIated WIth loss of foreIgn exchange were estimated by calculatIng the 
dIfference between total sales FOB expressed In FMg, valued at the offiCIal FMg exchange rate, 
and total sales FOB valued at the shadow exchange rate (Throughout the exerCIse, a shadow 
exchange rate of 2250 FMg/$ IS assumed, reflectIng the assumptIOn that the franc Malgache IS 
currently 25 % overvalued) ThIS net loss In foreIgn exchange, expressed In FMg, IS then added 
to other cash costs and calculated as part of the export tax eqUivalent It IS also added to the 
total value of sales FOB for the purposes of calculatIng financIal and economIC profitabIhty and 
the coeffiCIents after accountIng for all InstItutIOnal costs (InclUdIng the FDRC) 

As a percentage of total InstitutIonal costs, the loss on foreIgn exchange expenenced by 
Malagasy firms compared WIth foreIgn firms (or Malagasy firms owned by foreIgners), as a 
result of the foreIgn exchange laws extant In 1993, IS consIderable The proportIon ranges from 
32 % of total InstItutIOnal costs to VIrtually 100% As a result of ItS Importance among all 
InstItutional costs, loss on foreIgn exchange constitutes a large proportion of the export tax rate 
eqUivalent As a percentage of total sales FOB valued at the offiCIal exchange rate, loss on 
foreIgn exchange IS a straIght 20% for all firms unable to hold foreIgn exchange accounts, thIS 
standard percentage IS a dIrect functIon of the assumed rate of overvaluatIOn made In the 
calculation It also ImplIes that removIng thIS constraInt to Malagasy firms would Increase 
profitabIlIty markedly and would greatly ease theIr capaCIty to operate In world markets 

ShIppmg capaclty 

Costs associated WIth export delays vary WIdely accordIng to the expenences of IndIVIdual 
firms Such costs Include the costs of delays from customs clearance, as well as the delays 
aSSOCIated WIth lImIted capaCIty of ShIPPIng Infrastructure for goods traffic to and from 
Madagascar WhIle some firms outSIde of the offiCIal IncentIve regImes do not bear any 
addItIonal costs aSSOCIated WIth customs or ShIPPIng capaCIty, others CIte these as sources of 
costs amountmg to FMg 15 to 20 mIllIon ($8000 to $12,000) In several unrelated cases These 
costs are borne by firms pnmanly m the form of spOIlage and lost or cancelled orders, although 
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the capItal costs of delays are calculated as a part of the total cost In a few cases For several 
firms both In and outside of the Code des Invesflssements, these costs amounted to 15 to 25% 
of total FOB sales 

The InstItutIOnal costs associated WIth lImIted shIPPing capaCIty were estimated on the 
baSIS both of anecdotal reports by indIVIdual firms and on estImates of the extent to 'WhICh costs 
are In excess of comparable world shipping rates from the Center for Research on EconomlL 
Development (CRED) 40 It must be noted that costs associated With lImIted shIPPing capaCIty 
as well as aIr and sea freIght charges were not mcluded m the calculatIOn of the export tax rate 
eqUIvalent, Since these charges are often borne by the Importer and do not appear In the FOB 
pnce of exported goods They do, however, affect competIhveness to the extent that they are 
reflected In CAF pnces In the Imporhng country, and to the extent that theIr reductIOn or 
elImmatIon can boost profits for exportmg firms and/or reduce CAF pnces In the Importing 
countnes, mcreasmg the compehtIveness of Malagasy products sold abroad 

With respect to sea freIght, problems CIted by mdividual firms dId not focus on rates or 
sea freIght capacity, WhICh was conSIdered adequate by all but a few exporters ShIppmg rates 
are hIgher from Madagascar to Europe than from MauntIUs to Europe for reasons unrelated to 
restncted capaCIty or olIgopoly, accordmg to the CRED report 41 ThiS research reveals that 
whIle rates are roughly 30% hIgher for hIgher value-added products (such as sweaters) leaVing 
Toamasma compared WIth St LOUls-1300 ECU per contaIner from the Malagasy port compared 
WIth 1000 ECU for the MauntIan-the two ports operate at SImIlar levels of effiCIency 
Although there are some pncIng dIstortIons due to hlstoncal pncIng patterns and the nature of 
the publIc/pnvate mterface In freIght management In Madagascar (see CRED report for detaIls), 
the differenhal IS due largely to structural and naVIgatIOnal problems In the Toamasma port 
which reqUIre capital Investment for Improvement The Socl{~te NatIOnale Malgache de 
Transport Mantlmes (SMTM) conSIders that shlppmg rates are qUIte competitIve WIth the world 
market now and cannot be lowered much further, a claim that IS supported by pnvate ShIPPing 
concerns such as the MedIterranean ShIPPing Company 42 Therefore, the hIgher costs of 
ShIpping by sea should be conSIdered a real cost of operatmg m Madagascar for the purposes 
of thiS analysIs 

Air freIght IS another matter The CRED report revealed, and thIS survey confirmed, 
that the monopoly held by AIr Madagascar on all aIr traffic to and from the Island hmits 
capaCIty, Increases shipping costs, and represents a real constramt to growth and effiCiency for 
exporters who are able to export by aIr The SIze of the monopoly rent may be less than what 

40 Charles Steedman, Do TelecommumcatlOns and Azr/Sea Transpon Problems Lzmlt 
Madagascar's Expons? Center tor Resean"h on Ewnomll. Development, The Umver~lty ot Mll.hlgan, 
Ann Arbor, January 1993 

41 Steedman, 1993 pp 22 et seq 

42 Steedman, 1993 p 23 
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Malagasy exporters belIeve It to be, however The CRED report stated that an freIght rate,', 
between Madagascar and Europe charged by AIr Mad were competitive WIth rates between 
MauntlUs and Europe charged by the pnvate carners servIc10g MauntlUs However, smce AIr 
Mad rates are the result of negotIatIOns between the airlIne and Air France, and smce Air Mad 
reportedly offsets the costs of Its domestic flIghts WIth higher proportIOnal charges on Its long
dIstance 1OternatIOnal servIce, 1OternatIOnal aIr freIght charges can be as much as 20 to 30% 
hIgher than rates to Europe from Kenya AdmIttedly, pnvate earners operat1Og the Kenya
Europe route can charge less for reasons both of dIstance and of hIgh back-haul capaCIty on a 
large number of commerCIal flIghts 

A reduction 10 air freIght costs of 10 to 20% for those exporters dependent on air freight 
could amount to a conSIderable savIngs In the CAF pnces of theIr products abroad A 
representative of Transport Aenen de Madagascar, an air freIght SubsIdIary of AIr Madagascar, 
estImated that CAF charges for lobster from Fort Dauph10 amv10g In Pans amounted to 
100FF/kg, thus the savIngs could total 10 to 20FF/kg, or up to about $3 50llb wholesale 

Table 6 shows that an exporter of another hIgh value-added food product that cannot be 
frozen but reqUIres refngeratlOn pays 12 25 FF/kg for air freIght to France AllOWIng for 
msurance charges of 9% FOB (about 20 FF/kg), savmgs from a 20 to 30% reductIon on air 
freIght would amount to 2 50 to 3 75 FF/kg, or up to $0 68/kg on the CAF pnce 10 France 
SInce total value FOB at a shadow exchange rate of 2250 IS about $l1/kg, the savIngs could 
amount to as much as 6 to 7% of total value FOB SavIngs from reduced charges on lower 
value-added products would be less, smce the per umt charges on aIr freIght of lower value
added products IS generally lower 
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Table 6 AIr and sea freIght rates 

Industry DestmatlOD Pnce as reported Umts QualIfier Standardized* 

Air Freight Rates 

Processed foods France 1225 FF/kg mm 45 kg 3835 FMg/kg 
Process foods France 10-14 FF/kg 3757 FMg/kg 
Agnculture-lIvestock France 107 FF/kg 3350 FMg/kg 
Plants France 3310 FMg/kg >300 3310 FMg/kg 
Textiles France 3500000 FMg/shlpment 
Manne products France 3880 FMg/kg 3880 FMg/kg 
Manne products France 3770 FMg/kg >500kg 3770 FMglkg 
Agnculture Europe 3770 FMg/kg >500kg 3770 FMg/kg 
Agnculture Europe 11000 FMg/kg <500 kg 11000 FMg/kg 
Textiles Germany 8450000 FMg/shlp 
Processed foods Reumon 2035 FMg/kg mm 45 kg 2035 FMglkg 
Agnculture-livestock ReunIon 6 FF/kg 1878 FMglkg 
Agnculture ReUnIon 2034 FMg/kg 2034 FMg/kg 
Agnculture Mauntllls 3195 FMg/kg 3195 FMg/kg 

Sea Freight Rates 

Agnculture Europe 1000-1200 $/contalller 6325 FF/contamer 
Agnculture Europe 1000 $/contalller 5750 FF/contamer 
Agnculture-lIvestock Europe 3300 ECU 16500 FF/contamer 
Wood Europe 15000 FF/TC 20 1500 FF/contamer 
Processed foods France 9000 FF /contamer 9000 FF/contamer 
Agnculture ReUnIon 1500000 FMg/contamer 4477 FF/contamer 
Wood ReUnIon 4500 FF/TC 20 4500 FF/contalller 
Wood Japan 12000 FF/TC 20 12000 FF/contalller 
Agnculture ASia 1500 $/contamer 8625 FF/contalller 

Exchange rates 1800 FMg/US$, 5 75 FFIUS$, and 1 15 ECU/dollar 
Source for ECU and FF rates Wall Street Journal 

Customs clearance 

The finanCIal burden of aIr freIght premIUms, however, appears to be less than the burden 
due to delays In customs clearance, partIcularly for those compames exportIng perIshable Items 
such as meats, fish and other consumables The same company that exports that hIgh value
added product to France reports that export delays can cost up to FMg 15 to 20 mIllIon per year, 
or up to about 15% of the value of total sales FOB The costs of delays reported by other 
companIes was In the same range In FMg terms, and ranged from 3% to 10% of total sales In 
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most other cases 43 

Part of the problem In customs clearance of food products IS due to the nature of the 
product whIle It IS necessary to move the goods qUIckly, It IS also essentIal to meet samtary 
standards In order to protect not only the partIcular customer Involved but also the InternatIOnal 
reputatIon of Malagasy consumable exports It IS 1Tl these cases, therefore, that the shortage of 
customs personnel and the need to pnontIze shIpments for theIr attentIon IS felt most acutely 

PriOritization of Institutional costs 

The general analysIs of the survey coupled WIth the analysIs of protection and effiCIency 
permIts the following pnontlzatIOn of mstitutIOnal costs accordmg to theIr relative economIC cost 
to firms ThIS lIst of pnontIes IS not dnven stnctly by the relatIve costs of constramts SInce 
costs vary according to dIfferent types of firms Table 7 presents a rankIng of mstltutIonal costs, 
an estImate of theIr costs expressed as a percentage of total FOB sales, the type of firms that 
must mcur these costs, and comments 

It should be noted that for those firms not Included m the Zone or Code, Import taxes 
would theoretIcally rank hIgh on thIS lIst, dependIng on the relIance of a firm on Imported Inputs 
and the relative cost of those mputs In relatIOn to sales Table 3 proVIdes examples of total 
effective tax rates mclusive of Import taxes, consumptIon taxes, and the TUT, and shows that 
the burden for firms can be conSIderable 

43 In the most extreme case encountered, one company reported losse& ot FMg 10 mIllIOn (24% 
of FOB sales) III export-related admlllistratIve costs and delays, and another FMg 7 mIllIon (another 17%) 
III costs asSOCIated WIth unloadmg and delIvery ot merchandIse III France, resultmg m cancelled orders 
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Table 7 A rankmg of mstltutIOnal costs 

Rank InstItutional cost % of sales FOB Type of firm Comments 
affected 

1 ForeIgn exchange access 20 to 25% Malagasy Co!'! dependent on 
firms outsIde extent at overvaluatIon 
the Zone 

2 Customs clearance o to 25% All firms Net at Import: and other 
taxes Affects Zone 
firms much less than 
Code or other firms 
ApplIes to both Imports 
and export&, although 
delays to exports 
clearance related to lack 
of mfrastructure as well 

3 AIr freIght monopoly o to 8% HIgh value- LImIted to those firms 
added firms able to use aIr freIght 

4 Fees up to 1 % Non-Zone Vanable and dependent 
on professIOnal tax, 
payment of exporter 
patent as&OuatIOn fee&, 
etl. 

5 TIps neglIgIble All firm& 

Note Real costs ot poor mfrastructure, capItal constramts and unreliable JudICIary not mcluded 

5 Case studIes 

Fzrm A wood products 
Code, Jomt venture, 50% exports, resource-mtenslve 
DRC 0 88, FDRC 0 43, Export fax equzvalent 3 2 % 

FIrm A was created m 1987 for produchon of mtermedIate wood manufactures It 
qualIfied m 1989 under the Code des Investlssements as a Jomt Malagasy/foreIgn venture WIth 
an ASIan partner and began to export to ASIa and Mauntms Exports are currently equal to 
approxImately 50% of sales, WhICh total FMg 400 mIllIon ($220,000) annually The firm IS 
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resource-mtenslve, relYIng on mdlgenous woods as major Inputs It IS less labor-IntensIve than 
other exporters, employmg 110 people In production and another mne m management The firm 
IS rehant on Imports of production eqUIpment and Inputs such as wood paste 

The firm notes several major problems WIth respect to Imports and exports FIrst, the 
Dlrecteur General (DG) estImates that the costs of Import procedures aDd delays annually In 
terms of production stoppages can equal up to FMg 100 mllhon-25% of sales These delays 
are due pnmanly to Import delays of up to five months for shIpment and customs clearance of 
eqUIpment by boat, or 45 days by aIr The DG reports that no local supplIer carnes the 
necessary mputs WIth suffiCIent relIabIlIty for hIS operatIOn Moreover, when local stores carry 
the eqUIpment or supplIes, the qUalIty IS mfenor and the pnce exorbItant 

The firm estimates that export procedures reqUIre from 15 to 60 days to complete, and 
cost up to FMg 2 mIllIon per shIpment WhIle the specIfic export procedures were not 
delmeated, export of wood products does reqUire notIficatIOn of and approval by the DIrectIOn 
des Eaux et Forets (DEF) m addItion to regular customs procedures 

The firm IS operatmg effiCIently by world standards, WIth a domestIC resource cost 
coeffiCIent of 0 88, but could be operatmg far more effiCIently, ItS FDRC IS 043 Notably, the 
firm's export tax eqUIvalent IS relatIvely low at 3 2 %, reflectmg the fact that mstItutIOnal costs 
pertaIn to Import procedures rather than exports It IS assumed that the Jomt venture enables thIS 
firm to obtaIn foreIgn exchange readIly, thus mcurnng no mstItutIOnal costs assocIated WIth 
access to foreIgn exchange A hIgh nommal protectIOn coeffiCIent (NPC) of I 21 mdicates that 
consumers are bemg taxed by eXIstmg trade polICIes, and the NPC Increases WIth the mclusIOn 
of mstItutIOnal costs to I 67 An effectIve protectIon coeffiCIent (EPC) of 0 60, measunng the 
mcentIves to producers that affect pnces of both outputs and tradable mputs, reflects the fact that 
thIS producer receIved negatIve protectIOn, 1 e that he IS operatmg at a dIsadvantage on the 
world market gIven the trade dIstortIons m Madagascar InclUSIve of mstItutIOnal costs, the EPC 
drops even lower to 0 10 

Fzrm B marzne products 
No Zone or Code, Malagasy-owned, 90% exports, resource-Intenslve 
DRC 073, FDRC 0 53, Expon tax eqUivalent 168% 

FIrm B IS wholly Malagasy-owned and claSSIfied under neIther the Code nor Zone 
Founded m 1989 as a mIddleman for export of manne products, the company exports 100% of 
ItS "productIon" WhICh actually conSIsts of collectIOn of fresh crustaceans, refngerated storage 
and export to Europe and the Indian Ocean The firm IS resource-IntenSIve, and non-labor 
mtensIve, employmg 21 people altogether but grossmg FMg 1 2 bIllIon annually (about 
$670,000), value-added IS hIgh 

Major export constraInts for thIS firm Include refngerated storage capaCIty at the aIrport, 
WhICh hmits volume, and capItal for fixed mvestment The firm does not Import any mputs, but 
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IS prevented from purchasIng Imported plastic bags because of bank delays In obtaInIng financ1l1g 
and foreIgn exchange The firm notes that local bags are 30% more expenSIve but of a SImIlar 
qUalIty to Imported bags Although productIOn slowed 111 1991 due to the manlfs, by September 
1992 collectIon and processIng had recovered suffiCIently to export 2 to 3 contaIners per month 
of fresh, lIVIng seafood Other constramts Include a lack of personnel traIned m handlmg thIS 
SpecIalIZed product, mmor problems 10 tre regulanty of arr shIpments, capaCIty of sea freIght 
to the IndIan Ocean and domestIc transport problems m the rarny season There are also bItter 
complamts about the monopoly Imposed on arr freIght by AIr Madagascar Export reqUIrements 
mclude a certIficate of ongm and health from the DIrection Peche et Aquaculture (no formal fee 
reqUIred but a customary tip of FMg 10,000 to 35,000) and a free certIficate of ongm from the 
Chamber of Commerce Although the firm qualIfies as neIther a Code nor Zone enterpnse, It 
has penodlcally obtaIned exoneratIOn from the TUT (tax umque sur les transactions) due to the 
hIgh proportIon of Its production gomg to exports 

ThIS firm IS also effiCIent, WIth a domestIC resource cost coeffiCIent of ° 73, but lIke 
FIrm A, It could be operatmg far more effiCIently If InstItutIonal constramts were removed the 
FDRC IS ° 53 The major source of costs m thIS case IS revenue lost from the overvaluatIOn 
of the FMg and from the firm's lack of access to foreIgn exchange ThIS cost alone IS eStimated 
at FMg 240 millIon annually, 20% of FOB sales Consumers m thIS case are also taxed by the 
nomInal protectIon afforded the firm, however the NPC of 1 11 does not change after accountIng 
for Institutional costs The firm suffers from negatIve effectIve protectIon, WIth an EPC of 
o 74, and thIS coeffiCIent shnnks to 0 54 after accountIng for mstItutIonal costs The reason for 
the change In the EPC IS pnmanly the dIfference between the shadow exchange rate and the 
offiCIal exchange rate the firm IS less competItIve on world markets as a result of FMg's 
overvaluatIOn 

Other mstItutIOnal costs per shIpment are mmImal m companson, however addmg up 
unnecessary fees and tIps over 32 mdIvidual shIpments IS not neglIgIble total annual costs are 
close to FMg 2 5 mIllIon 

Fzrm C plants and Olls 
No Zone or Code, Malagasy-owned, 100% exports, resource-mtensive 
DRC 0 04, FDRC -012, Export tax eqUivalent 379% 

FIrm C exports plants and OIls IndIgenous to Madagascar It IS wholly Malagasy-owned, 
qualIfies under neIther the Code nor the Zone Franche and exports 100% of ItS productIOn to 
Europe The firm IS resource-mtensIVe, non-mtensive m ItS dIrect use of labor (employmg five 
people) and small In companson to other exporters Total sales m 1991 were FMg 42 mIllIon 
($23,000) ThIS firm proVIdes an example of what many very small, 1I1dlgenous exporters may 
expenence m the Malagasy bUSIness enVIronment 

Major export constrarnts for thIS small firm mclude lrregulanty of shIpments (only one 
shIpment In the first half of 1993), due reportedly to problems of authonzatIOn both by the 
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Government of Madagascar and by customs officIals of Importmg countnes Like FIrm A, FIrm 
C estImates that the cost of these delays m terms of lost orders and low chent confidence has 
reached 25 % of total sales, or m thIS case FMg 10 mIllIon The authonzatIOn problems occur 
as a result of delays m export approvals from the DlrecflOn des Eaux ef Forets, and as a result 
of substandard cratmg and processmg by shIppers whIch delay approvals m destmatIOn countnes 
The firm does not Import any mputs 

The firm's domestIC resource cost calculatIOns are somewhat mIsleadmg m that the firm 
dId not report famIly labor costs, and mputs are gathered dIrectly from the forest Therefore, 
the financial costs of thIS busmess are not reflectIve of full economIc costs m terms of the 
opportumty costs of tIme and labor, and DRCs are lIkely to be artIfiCIally low Nevertheless, 
the dIfference between the DRC and the FDRC reflects consIderable potentIal savmgs m the 
absence of mstItutIOnal costs Loss on foreIgn exchange totals FMg 8 4 mIllIon, agam calculated 
on the baSIS of an overvaluatIon of the FMg and foregone retentIon of the full value of exports 
expressed m dollars ThIS cost, however, IS second to the estImated cost of customs clearance 
due to the reqUIrements Imposed by the DlrectlOn des Eaux et Forets, coupled WIth substandard 
packagmg To these costs are added addItIonal unnecessary fees of FMg 700,000, mcludmg the 
patente d'exportateur, and VarIOUS other fees aSSOCIated WIth clearance and export WhIle some 
of these expendItures could be claSSIfied as normal start-up costs-thIS company was founded 
m 1991-the overall export tax rate eqUIvalent of 379% does sIgmfy the problems faced by an 
average Malagasy entrepreneur mterested m launchmg an export concern 

FIrm D garments 
Zone Franche, forezgn-owned, 100% exports, labor-mtenslve 
DRC 0 46, FDRC 0 45, Export tax rate eqUlvalent 1 6% 

FIrm D IS a foreIgn-owned manufacturer of garments founded m 1992 It IS non
mtensIve m resource use, Importmg all of ItS pnmary matenals, but qUlte mtenslve m labor, 
employmg more than 400 people m productIon and management It qualIfies as a Zone Franche 
enterpnse, and therefore IS able to Import all of ItS matenals tax-free as long as the agreement 
IS presented WIth each Import shIpment and the goods comply WIth pnmary matenals ItemIzed 
m the ongmal agreement The firm's gross sales were approXImately FMg 2 2 bIllIon for the 
first SIX months of operatIons m 1992, and all of ItS productIOn was exported, pnmarIly to 
European markets 

FIrm D notes three constramts on exports One IS adequately tramed workers, and the 
firm solved thIS problem by creatmg ItS own trammg school for productIOn hne labor The other 
IS delays m Imports Although Imports are tax-free, the firm spends an average of 15 days 
obtammg clearance and aUthonzatIOn for ItS Imported pnmary matenals, filmg forms at the 
MInIStry of Industry, the Mlmstry of Fmance and the MImstry of Trade The thIrd IS adequate 
and relIable export transport capaCIty m the form of avaIlable can tamers to carry fimshed goods 
by raIl or road from the factory m the capItal CIty to the port at Tamatave Due to formal tIes 
WIth foreIgn entItles, the firm has no constramts on financmg capItal mvestment or recurrent 
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costs, and no problem accessing foreIgn exchange 

These costs are minImal In the overall cost structure of the firm The firm operates 
efficIently, and accounting for instItutIOnal costs does not Improve that efficIency dramatically 
However, the delays aSSOCIated WIth customs clearance and transport delays and capaCIty amount 
to an effectIve export tax rate eqUIvalent of 1 6 %, whIch IS stIll lug"I considerng all of the othe;
advantages afforded thIS firm as a Zone Franche enterpnse Interestingly, the nominal protectIOn 
effiCIent on mputs at 1 37 and the effectIve protectIOn coefficIent at 0 78 mdicate the eXIstence 
of ineffiCIencIes stemmIng from trade dIstortIons, but these stem trom the real costs of dOing 
bUSIness In Madagascar and do not change after accounting for InstItutIOnal costs 

Flrm E processed foods 
Code and Zone, Malagasy-owned (ex-pat), 100% exports, iabor-tnfenszve 
DRC 0 28, FDRC 0 28, Export tax rate eqUivalent 0 6% 

FIrm E qualIfies both under the Code (1989) and under the Zone Franche (1992) Its 
busmess IS In a frurly SImply processIng of agncultural produce, packagIng and export to 
Europe Although wholly Malagasy-owned, It IS run by a foreIgner who has made use of all of 
the benefits pursuant to both legal regImes The bUSiness IS labor-IntensIve, emplOYing 65 full
time workers and prOVIdIng Income for another 800 rural farmers who proVIde the agncultural 
produce that IS then processed for export Total sales were more than FMg 2 bIllIon In 1991 
(sales dropped more than 50% In 1992 due to the SOCial and polItical dIsruptIOn of 1991) 

The firm reports no problems WIth Imported Inputs, they conSIst of a Single Item used 
for packagIng that IS not avaIlable locally The firm has also expenenced no problems WIth 
export procedures, and finds the sea freIght capaCIty and procedures affordable and tImely The 
only problem the firm faces IS that It IS operatIng at full capaCIty and would lIke to expand 
productIOn faCIlIties but cannot due to the lack of medmm- and long-term credIt Since these 
costs are not Included dIrectly In the calculation of the coeffiCIents or the export tax rate 
eqUIvalent, these indIcators are lower than those for FIrm D SInce there are no complIcatIOns 
aSSOCIated WIth Imported Inputs The only InstitutIOnal costs borne by the firm stem from the 
payment to obtaIn a AutonsaflOn de Sortze from the MZnlstere du Commerce for each monthly 
shIpment, coupled WIth the labor reqUIred to clear customs These costs amount to 
approxImately FMg 6 7 mIllIon annually, or less than 1 % of total sales FOB 

6 PolIcy recommendatIons 

The results of the general survey analYSIS, the IMPACT analYSIS and the case studIes 
underscores the fundamental Importance of the exchange rate for promotIng exports and growth 
In the pnvate sector However, the analYSIS also suggests that several other short- and long-term 
polIcy ImtIatIves could contnbute to further growth of nontradItIOnal exports Short-term 
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measures, m addItIon to devaluatlOn of the FMg and mcreased access to foreIgn exchange, 
mclude extenslOn of the Zone Franehe beyond a select number of pnmanly foreIgn companIes, 
and opemng of the Au Madagascar alr freIght monopoly to competltlOn Longer term measures 
mclude mfrastructure development for Improved mtermodal transport and cargo transfer, 
contmued IIberalIzatlOn of the financIal sector, and JUdICIal reform 

Short-tenn measures 

Devaluatzon and ImplementatIOn of Loz No 91-014 12/08/1991 

Ongomg polIcy dISCUSSIons withm Madagascar mclude contmued devaluatlOn withm the 
context of broader IIberalIzatlOn of the exchange rate regIme and the finanCial sector The 
Importance of such measures cannot be underestImated for the growth of nontradItIonal exports, 
and for economIC growth m general Madagascar has taken all of the dIfficult steps necessary 
to remove the major polIcy distortlOns hampenng trade and growth, yet the method of valuatlOn 
of the FMg and the stnct lImIts on access by commerCial banks and Importers contmue to thwart 
efforts to capItalIze on the progress to date of economIC reform 

Certamly, a mimstenal deeret Implementmg once and for all the law that permIts 
Malagasy busmesspeople to hold foreIgn exchange accounts would accomplIsh much m the way 
of streamlImng busmess procedures and reducmg the gap between foreIgners and Malagasy, and 
between those firms m the Zone and those outSIde of It 44 ThIS pohcy actIon would not be 
costless, of course, WhICh IS one of the reasons that It has not been enacted to date ChIef 
among them IS the potentIal loss of resources through capItal flIght In concert WIth a 
devaluatIon of the FMg, however, and contmued fiscal and monetary control, the establIshment 
of a more fleXIble method of exchange rate valuatlOn and a SImple stroke of the pen to enact LOI 

No 91-014 12/08/1991 could complete a major and necessary reform and contnbute greatly to 
the abIlIty of exporters to realIze Madagascar's comparatIve advantage 

Customs SimplificatIOn 

Second only m Importance to the FMg's value IS the abIlIty of traders to move goods m 
and out of the country The delays aSSOCIated WIth customs clearance affect every exporter and 
Importer regardless of theIr legal status and natlOnalIty (although Malagasy traders appear to 
suffer longer delays than foreIgn traders) The government may eIther mcrease the resources 
of the DirectIOn des Douanes m order to proVIde better ImplementatlOn of the eXIstmg 
regulations and procedures, or reduce costs of those regulatIons and procedures through a 
reduction In theIr number and compleXIty Clearly, the latter optIon IS more conSIstent WIth the 
overall goals of IncreasIng effiCIency WIthIn the context of a groWIng market economy 

44 Journel Officlel2076 of 13/8/1991, P 1241 
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SImplIficatIon and reductIon of Import regulatIon and tarIffs would greatly assIst m the 
demands on a lImIted customs workforce GIven that Zone mdustnes are flounshmg and are 
hmng consIderable numbers of Malagasy workers, It would seem deSIrable to reduce the 
dlspanty m mcentIves between firms operatmg withm the Zone and outsIde of It ThIS could 
be accomplIshed m one of two ways EIther the government could broaden the scope of the 
Zone to mclude finns that may not be onented cOJ11pletely toward exports, In order to encourage 
those firms that are exportmg some but not all of theIr productIOn An alternative optIOn, whIch 
IS entIrely conSIstent WIth an expandmg, outward-onented economy, would be to reduce tarIffs 
further and SImplIfy Import procedures regardmg Imported Inputs and capItal eqUIpment for all 
firms, whether Malagasy-owned or not, to enable them to compete on a more level playIng field 

EstablIshment of a guzchet umque for Import clearance IS another optIOn for mcreasIng 
the mobIlIty of goods and servIces WIthout IncreasIng the costs of the Dzrectzon des Douanes 
GIven the success of the guzchet for Investment m Madagascar, the government has expenence 
In thIS type of systems creation In heu of, or m addItIOn to, SImplIfyIng and standardIZIng 
Import procedures to reduce the dIsparIty between ZF firms and non-ZF firms, the government 
could establIsh a smgle locatIon for mformatIOn, tarIff collectIon and clearance of all Imports 
Even the Zone Franche firms complam of egregIOUS Import procedures m order to document 
theIr exoneratIon from tarIff habilIty ThIS guzchet need not constItute a new layer of mter
mImstenal bureaucracy It could be formed under the aegIS of customs as part of a broad-based 
InstItutIonal effort to mcrease the effiCIency and Improve the standards of the DIrectIOn des 
Douanes withm the Mimstere des Fmances 

EstablIshment of a guzchet umque for export clearance IS another optIOn ChIef among 
the concerns of many exporters IS the compleXIty and Irregulanty of export procedures In the 
same spmt as a guzchet for Imports, a smgle wmdow for exports clearance would reduce the 
uncertaInty and mcrease the effiCIency WIth WhICh exports leave the country Among the 
problems descnbed by exporters IS the number of minIstnes that must be consulted for clearance 
of certaIn types of goods (such as wood products, semI-precIous stones and foods) A SIngle 
office empowered by the relevant mmistnes to rule on Issues of sanItatIOn, authentiCIty, or legal 
authonzatIon could reduce the need for extra personnel by firms and the frequency of shIpment 
delays, mcreasmg effiCIency and reducIng costs Another complaInt VOICed by even the Zone 
Franche firms IS the lack of agents aVaIlable for on-SIte customs clearance pnor to packagIng 
for shIpment The guzchet could consolIdate ItS operatIOns at key embarkment pomts, such as 
the port at Tamatave and Ivato aIrport, relymg on a few speCIal agents for penodIc on-sIte 
checks pnor to packagmg 

Increased competztzon 

Encourage competItIon WIthIn the aIr freIght and sea freIght servIce sectors The 
constraInts Imposed on exports by sea and aIr freIght lImItatIOns could be lIfted qUIckly through 
a few major polIcy changes These Include finalIzmg and nnplementIng lIberalIzatIon of 
domestIC aIr cargo operatIOns, for WhICh regulatIOns have eXIsted In draft form smce 1990, and 
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lIftmg the monopoly on domestIc passenger flIghts m aIrcraft wIth more than mne seats (WhICh 
was due to be ended on June 24, 1993) 4S Such reform of current polIcy could represent the first 
step towards eventual pnvatlzatIon of AIr Madagascar, opemng up the market to other pnvate 
cargo and passenger carners Clearly, the constramts Imposed by the contmued monopoly of AIr 
Madagascar on air freIght are contnbutmg to the bottleneck expenenced by exporters of hIgher 
value-added goods 46 Fmally, lIftmg of the reqUIrement that caborage (usmg smaller vessels for 
cargo transfer to larger ocean-gomg ShIpS) be limIted to vessels flymg the Malagasy flag would 
open competItIon m thls fundamental servlce, freemg up coastal trade 

Long-tenn measures 

Infrastructure development 

Streamlmmg the regulatIOns and mefficlencles surroundmg mtermodal transfer of Imports 
and exports (1 e from railroad car or truck to cargo ShIp) would relIeve a major constraint to 
effiCIent, market-rate transport Some of the shlppmg capaCIty problems and customs clearance 
problems could be solved through creatIon of termmal and storage facIlItIes m Antanananvo 
(wIth a term mal at the airport) and m Tamatave These facIlItIes could provIde headquarters for 
the DirectIOn des Douanes, refngeratIOn facIlItIes for lease by smaller entrepreneurs, and a 
collectIon pomt for contaIners, whIch are currently m constantly short supply at eIther end of 
the Tan a-Tamatave lme The termmals would also provIde, of course, a locus for mtermodal 
transfer of cargo and would optImIze connectIOns among raIl, road and aIr transport 

Fmanczal sector lzberalzzGlIOn 

Madagascar IS already well on ItS way to deepemng the financIal sector The reforms 
that were launched WIth the 1988 Bankmg Law, InItIatmg at least partIal pnvatizatIOn of all but 
one of the four pnmary banks m the country, have profound ImplIcatIOns for export and trade 
An mcreased emphaSIS on finanCIal market development by the pnvate sector, so as to remove 
or at least reduce the lImItatIons Imposed by the needs of public finance, IS essentIal m thIS 
regard Contmued lIberalIzatIOn and freemg up of the pnvate sector must come hand m hand 
WIth Improved (not mcreased) regulatIon by public authon1:les to ensure transparency, to Improve 

45 Steedman, 1993 

46 The real constraInt Imposed by the AIr Madagascar monopoly seems to result more from lt~ 
legal hold on the market tor transport servIces than on Its limited capa<"'Ity, SIn<...e tor all but two month~ 
of the year (lItchI season) only 35 % to 40% of InternatIOnal cargo capaCIty IS used (Steedman, 1993 5) 
However, hmlted capaCIty was mentIOned by several firms In the context of the problems associated With 

aIr freIght and the lImIts are due at least In part to the hIgher rates charged by Air Mad m companson 
to world rates 
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contract enforcement, and to Increase the publIc's faIth 10 the bankIng system 47 

Judlcwl reform 

Perhaps the most sweep'ng reform that IS T'ecessary to reduce mstltutlOnal constraInts to 
nontradItIonal export growth In Madagascar IS the development of the rule of law In Madagascar 
Annex A speaks dIrectly to the dIstortIons and IrregularItIes of the JudIcIal system m place at 
present WhIle resortIng to mternatIonal arbItratIOn represents a good short-term solutIOn for 
busmesspeople m Madagascar, It may not represent the optImal long-term solutIon 
ComprehenSIve legIslative reform IS needed WIth respect to busmess regIstratIOn, the CommerCIal 
Code (whIch dates In certaIn places to colomal tImes), the power of Judges to make law, the 
Code of CIVIl Procedure, arbItratIon, export regulatIOns (where InCOnsIstency remaIns as a result 
of the adoptIon of conflIctIng laws), regulatIOn of foreIgn partICIpatIOn, and bankmg law 

Annex A also underscores the aVaIlabIlIty of sIgmficant research on tne changes needed 
In order to establIsh the rule of law wIthIn the context of the new ConstItutIOn The next step, 
accordIng to Its author, IS not addItIonal research but legIslatIve draftmg by Malagasy Jurzstes 
In concert wIth those who have expenence In developmg commercIal codes that are conSIstent 
WIth InternatIOnal bUSIness practIce 

ConclUSIOn 

Madagascar IS pOIsed at the bnnk of strong, export-led growth The government has 
already laId the legal and economIC foundatIon for future expanSIOn of trade, but there remaIn 
certaIn constraInts to permIttIng the pnvate sector to realIze Madagascar's full comparatIve 
advantage and economIC potentIal In world markets 

ThIS report has outlIned the major InstItutIOnal constraInts to growth of nontradItIOnal 
exports The short-term polIcy recommendatIOns to remove these constraInts are all logIstIcally 
easy The economIc benefits of these polIcy changes are self-eVIdent Perhaps the most 
Important benefit lIes In opemng the economIC opportumtIes that have already been realIzed by 
mostly foreIgn companIes In the Zone Franche to average Malagasy busmesspeople The long
term poltcy recommendatIOns, deSIgned to lower the real costs of domg busmess m Madagascar, 
reqUIre a deeper and more fundamental commItment to mvestment 10 the future and change In 

the legal, regulatory, and JUdICIal enVIronment Whether or not these polIcy changes are 
Implemented, economIC growth and growth of exports IS lIkely to contmue The questIon IS who 
WIll benefit from thIS growth and to what extent Madagascar can optImIze the use of ItS 
extraordmary human and natural capItal 

47 Other studies have documented the present challenges and future potential ot contmued finanCial 
sector IIberahzatlOn They are lIsted m the biblIography 
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IntroductIon 

In June of 1993, a mISSIOn study was conducted under the auspIces of AssocIates 
for InternatIOnal Resources and Development (AIRD) m Antanananvo m Madagascar 
The purpose of the study was to evaluate the costs and benefits of mstItutIOnal restramts 
on the expanSIon of non tradItIOnal exports m that country The AIRD team conductmg 
the study was composed of two economIsts, J Dirck Stryker and Chnstopher Shaw, and 
a Junst, LoUIS AUCOIn The economIsts have prepared a separate but related report 
examInIng costs and other economIC factors ThIS report IS submItted In an effort to 
IdentIfy aspects of the general legal enVIronment In the country whIch tend to mhibit or 
dIscourage exports and to make recommendatIOns for reform It also wIll the law as It 
relates specIfically to exports m order that recommendatIOns can be made m that area as 
well 

A few comments on the scope of the report are necessary at the outset Smce the 
law relatIng to the Investment Code and the law relatmg to the establIshment of a zone 
franche (free trade zone) are so closely related to the economIC Issues, they have been 
examIned In the report by the economIsts and WIll not be mcluded here 

In addItIon, It IS necessary to pomt out that a conSIderable amount of work related 
to thIS subject has already been done For Instance, Mr Cordahl or the InternatIOnal 
Development Law InstItute has prepared a comprehenSIve report on the legal enVIronment 
In Madagascar, entitled "EvaluatIOn du Cadre JundIque Pour Ie Development du Secteur 
Fmancier a Madagascar," IRIS, September, 1993 In addItion, a report entItled, "Projet 
de PromotIOn des Exportations Agncoles Rapport sur I 'aspect jUndIque et 
reglementaIre," (heremafter the P PEA Report) was conducted for the World Bank by 
the CabInet de Conselis d'Entrepnse In Antanananve In February, 1993 Fmally, a 
report by Mr LoUIS MaSSIcotte entitled "Toward an Independent and Accountable 
JudICIary JUdICIary Report on JUdICIal Reform m Madagascar, IRIS Sept 1993, has 
dealt sIgmficantly WIth the subject of JUdICIal reform References WIll frequently be 
made to those reports In an attempt to underscore the relevance of the InfOrmatIOn 
contaIned m them to the expanSIOn of non-tradItIonal exports 

ThIS report WIll first look at the relevance of the problems In the general legal 
enVIronment to the expanSIOn of non-tradluonal exports It WIll then examIne the legal 
problems WhICh are speCIfic to exports, and finally It WIll examIne some new 
developments, relevant to the export area In the areas of bankIng and mInIng law 

The report wIll conclude WIth a summary and reVIew of the recommendatIOns 
WhICh have been made m all three of these sectIOns 

The author of thIS report IS Indebted to all of those who partICIpated m thIS study 
In Madagascar A lIst of those persons IS con tamed In the report dealmg WIth the 
economIC aspects of the study However, thIS author would lIke to express partIcular 

Annex A-I 



thanks to Marguente DavIs of the USAID MIssIon, Madame Madeleme RamahollImhaso 
Manamihaso, M Bergem RavelomJoma of the Mimstry of Mmes, M Ives 
Ratnmoanvomy of the Ordre des avocats and M Berthoher Ravelontsalama of the 
Mimstry of JustIce for theIr mvaluable assIstance m conductmg the legal aspects of thIS 
study 

I General Problems III the Legal EnVironment 

The problems which emerge from a general overvIew of Madagascar's legal 
system can be grouped roughly mto two conceptual categones One category of 
problems stems from Madagascar's recent legal history Its legal system had taken on 
a strong socIalIst flavor In the post colomal penod, and smce 1989, sweepIng legal 
reforms have been made to complement the evolutIon toward democratIc InstItutIons and 
the lIberalIzatIOn of the economy The reforms, whIle defimtely constItutmg progress, 
leave certaIn ares of the law In a state of confusIOn The other category of problems IS 
conceptually related to the establIshment of the rule of law In thIS category, a long lIst 
of InadequaCIes can be lIsted, whIch, when taken together, serve to Impede the rule of 
law Many of these problems relate to Madagascar's adaptatIOn m the post colomal 
penod of the French legal system WhICh It had receIved under French rule 

The two conceptual categones referred to In the preVIOUS paragraph merely 
constltute a way of groupIng and analyzmg related problems Consequently, there IS 
overlap between the them Nevertheless, the followmg two sectIOns WIll analyze each 
category separately m an attempt to Identlfy specIfic problem areas whIle assocIatmg 
them WIth an underlymg cause 

A Problems relatmg to recent reform efforts 

In the first category, the underlyIng cause of the problems descnbed IS the 
dIfficulty aSSOCIated WIth translatIng the evolutlon from a SOCIahst to a free-market 
economy mto legal terms WhIle efforts and accomplIshments smce 1989 have been 
ImpreSSIVe, many areas of the law are charactenzed by a confUSIOn of authonty between 
laws that were enacted dunng the SOCIalIst penod and the laws WhICh have been adopted 
as part of the recent reform ThIS confUSIOn of authonty IS exacerbated by the use of 
broad terms whIch reqUIre ImplementatIOn and the overuse of the prescnptIOn, "ThIS law 
abrogates all pre eXIstmg legIslatIve proVISIOns to the contrary 11 ThIS bOIlerplate whIch 
figures frequently m recent reform legIslatIOn fails typIcally to specIfy or repeal 
prevIously eXIstIng relevant proVISIons ThIS state of affairs leaves a confUSIOn as to 
WhICh laws are applIcable 

Busmess regIstratIOn procedures, for example, constltute an area of the law where 
there IS a confUSIOn of authonty between former laws and those recently adopted Pnor 
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to recent reforms, busmess registratIon procedures were charactenzed by a kmd ot 
formahsm and sIgmficant state mvolvement WhiCh are tYPICal of busmess regIstratIOn 
procedures that eXIst m other former French colomes I They provIde for a senes of 
reqUlrements whIch must be met before an agremenf can be obtained from the Mmistry 
of Commerce whIch gIves a person desmng to do busmess In Madagascar the formal 
st2.tus of commerrant or Irerchant After havmg enrolled WIth the MInIstry of 
Commerce, where the busmess registratIOn 1S kept, and after haVIng patd a tax for domg 
busmess, a person may begIn to engage m busmess Under these procedures foreIgners 
are reqUlred to obtaIn a SpecIal profeSSIonal IdentIty card 3 These reqUIrements ongmate 
from the French law of 18/3/1919 whIch was made applIcable m Madagascar by an 
admInIstratIve rulIng dated 29 09/1929 4 They mvolve several other mimstnes and have 
been reported to be burdensome 

WhIle some of the formaltsm m thIS area could have been JustIfied dunng the 
French colomal penod and m the SOCialiSt era by the need of the state to obtam necessary 
InformatIon for the establIshment of pnce controls, the procedures are now clearly 
unnecessanly onerous In lIght of recent reforms 5 

The ordonnance of 1988 establIshmg major reform m the export area (thIS law 
WIll be dISCUSSed m detail m the sectIon dealmg WIth export reform) states a general 
pnnciple of lIberaltzatIOn of mternal commerce However, as the authors of the 
P PEA Report of the World Bank so aptly pomt out on page 14 of theIr report, It 
remams unclear as to whether all of the specIfic reqUlrements of the procedures have 
been ImplICItly repealed by the general terms of the 1988 ordonnance 

In addItIon, the role of the state as a preponderant source of control m the 
economic sphere IS very strongly felt m the law adopted dunng the SOCIaliSt penod As 
part of recent reforms atmed at hberalIzmg the economy, an attempt has been made to 
lImIt the role of government m the pnvate sector However, due to the fact that the 

1 "ProJet de Promotion des Exportations Agncoles Rapport sur I'aspect JUrldlque et reglementalre 
(heremafter the P PEA Report), conducted for the World Bank by the Cabmet de ConseIis d'Entrepnse m 
Antananarivo rn February, 1993 See also Aucom, LOUIS, Current Status of the Legal System and the Rule of 
Law rn Chad and Its Effect on the Private Sector IRIS, Country Report No 10, October, 1992, page 54 
(Heremafter Aucorn' s Report of the Rule of Law m Chad) and Cordahl Alexander, EvaluatIOn du Cadre J undlque 
Pour Ie Development du Secteur Fmancler a Madagascar,' IRIS, September, 1993, page 24 

2 PPEA Report, supra, page 7 

3 LOl no 62-006 of 6/06/1962 

4 Cordalu, supra, page 24, 

5 PPEA Report, supra, page 7 
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presence of the state was so far reachIng In the socIalIst era6
, many areas of the law 

affectIng the pnvate sector are still charactenzed by exceSSIve state Involvement In spIte 
of reform efforts engaged In up until now ThIS IS felt perhaps most keenly m the 
eXIstence of statutonly establIshed state monopolIes In some sectors of the economy 
WhICh stIll eXIst Smce, as noted above, some reforms are not specIfic enough In theIr 
abrogatIon of pre-exl~tIng norms, It IS feared that the remaInIng proVIsIOns WIll contInue 
to be applIed In the future 7 

B Problems related to the Rule of Law 

The underlymg cause assocIated WIth the problems In the second conceptual 
category descnbed above IS failure of the legal system to establIsh the rule of law In 
Madagascar Some of the factors WhICh serve to Impede the ImpOSITIOn of the rule of 
law In the system are the failure to observe the hIerarchy of legal norms, lack of 
publIcatIon of laws and regulatIons, InCOnsIstency, gaps In certaIn legal areas, and the 
dIscrepancy between law and practice Each of these WIll be consIdered In the follOWIng 
paragraphs and theIr relevance In the context of exports WIll be underscored It should 
be noted that problems relatIng to enforcement are also related to the establIshment of 
the rule of law As a result of theIr Importance, they WIll be conSIdered separately In 
SectIons C 

The failure to observe the tradItIonal hIerarchy of legal norms IS a frequently 
encountered phenomenon found In the legal systems of Afncan countnes WhICh receIved 
the French legal system dunng the colomal penod 8 The hIerarchy of laws has been 
Inhented from the French legal system In general, constItUtional law IS supreme Next 
In the hIerarchy are the ordonnances and the laws whIch are adopted by the legIslature, 
and finally there are a senes of admimstratIve orders whIch themselves have an Internal 
hIerarchy At the top of that hIerarchy IS the deeret followed by the arrete, and the 
clrculmre 9 The Note de Service IS at the bottom of the hIerarchy and could be compared 
to an admInIstrative pohcy statement In an Amencan admimstratIve agency In many 
Instances In the post colomal era of former French colomes, respect for thIS hIerarchy 
falls off As a result major polICIes establIshed by the wntten law of parlIament or by an 
ordonnance are often modIfied or even superseded In practIce by admInIstratIve orders 
These decrets and arretes are ISSUed by the mimstnes responSIble for the area of the law 
related to the preViOusly establIshed polICIes Were the hIerarchy of norms to be 

6 It was reported to me by Madame Madeleme Ramaholmuhaso ManaIll1haso that all prIvate enterprIses 
were natIOnalIzed m a comprehenSive SOCialIst law adopted m 1975 

7 Cordalu, supra, page 14 

8 See, for example, Aucom's Report on the Rule of Law m Chad, page 42 
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observed, they could not be used to modIfy or revoke the supenor laws or Oldonnanas 
FaIlure to observe thIS hIerarchy undermmes the effectIveness of major polIcy reform 

One of the clearest examples of thIS faIlure to observe the hIerarchy of norms m 
Madagascar concerns the way m WhICh restnctIOns have been placed on property nghts 
of foreIgners domg busmess m the cou'1try These restnctlons of course reflect an 
underlymg fear of foreIgn dommatIOn WhICh IS agaIn tYPICal of former colOnIes 
Professor Cordahl descnbes the problem succmctly m hIS report 10 Part of the problem 
lIes m the fact that m practIce foreIgners are not allowed to own land ThIS fact was 
reported to us m many of our mterviews wIth mvestors mvolved m exports It was CIted 
by them as a major factor mhibitIng foreIgn Investment It was also CIted as the reason 
for the use by foreIgn bUSInessmen of the long term lease (ball emphyteotzque ) 

IronIcally, an eXamInatIOn of the relevant law reveals an anomaly In fact, 
foreIgners were expressly granted the nght to own property m the constItutIons of 1959 
and 1992 In addItIon, Law 06/06/1962 on ImmIgratIOn clearly granted the nght m 1962 
and charged the MInIStry of the Intenor WIth ImplementatIOn However, a SImple Note 
de Service, no 2926PM/SGG/OJ of 13/06/78, a polIcy WhICh emanated from the 
MInIStry of Intenor, turns out to be the source of the restnctIon currently practIced 
ThIS fact operates In clear VIOlatIOn of constItutIOnal doctnne mhented from tradItIonal 
French constItutIonal law ArtIcle 82 of the ConstitutIOn currently m effect clearly 
establIshes that property nghts are to be deCIded by the legIslature, and regulatory 
measures are lImIted by the terms of the law 

ThIS same example, however, can be used to Illustrate the failure to consIstently 
publIsh legal texts or reVIew them for theIr conSIstency WIth other laws Procedures must 
be establIshed requmng admInIstratIve regulatIOns to be reVIewed pnor to adoption for 
theIr conformIty WIth the law and the Constitution ThIS IS another set of problems 
related to the establIshment of the rule of law whIch IS encountered m other former 
French colomes II Mr Cordahl notes m hIS report 

Ignorance of the applIcable legal rules constitutes an obstacle to the development 
of the finanCIal sector In Madagascar Late publIcatIOn of new texts In the 
OffiCIal Journal, and the absence of publIshed codes, general or speCIalIzed, are 
also factors WhICh can place the Investor outSIde of the law or depnve hIm of hIS 
nghts 12 

Cordahl notes that many legal provlSlons whIch are adopted are eIther publIshed 

10 Cordahl, supra page 14 

11 See Aucom's Report on the Rule of Law ill Chad, page 34 

12 Cordalu, supra, Page 15 Translatton by author 
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late or never publIshed at all Yet In some cases these measures are consIdered 
applIcable by those concerned 13 

These factors are at the root of the InCOnSIstency found In laws and regulatIons 
Cordahl makes some sound recommendatIOns for the coordmatIOn and defimtIOn of the 
rolps of the Secretary of the Government and the M1I1Istry of JustIce In the mOnItonng 
of laws and regulatIOn and of theIr publIcatIOn 14 

These problems are eVIdent In the export context as well The World Bank team 
studYIng the legal restraInts on exports In 1993 noted that many of the regulatory 
measures whIch they were forced to reVIew as part of theIr study had In fact never been 
publIshed Yet the team frequently found that the measures were nonetheless applIed 
15 As Cordahl has IndIcated, such a state of affaIrs puts, Investors, In thIS case exporters, 
In a rather untenable pOSItIon ViS it ViS the law SInce they are lIkely to ignorant of laws 
under WhICh they may very well be held accountable 

Another example of the confusIOn ansIng from these factors IS the InCOnSIstency 
between the terms of LOl no 62-006 of 6/06/1962 and ['arrete mtermmlsterzel no 3516 
of 25/10/1966 The law reqUIres foreIgners to have a professIonal IdentIty card or a 
work permIt before they can obtaIn a reSIdence VIsa and the admimstratIve rulIng reqUIres 
them to have a reSIdence VIsa before they can obtaIn a professIonal IdentIty card ThIS 
IS ObVIOusly a glanng InCOnSIstency WhIch WIll need to be cleared up by a clearly drafted 
law on ImmIgratIon reqUIrements for foreIgners dOIng bUSIness In Madagascar 

The other two factors WhICh have been CIted above as problematic In terms of the 
establIshment of the rule of law are the lack of law In many areas and the dIscrepancy 
between law and practIce In realIty, It would be artIfiCial to separate a dISCUSSIOn of 
these two factors ThIS IS so because where there IS a lack of law, practIces naturally 
emerge to meet the eXIgenCIes of economIC and SOCIal lIfe In thIS penod The result IS 
that If one examInes the state of the law In Madagascar, one often dIscovers that the law 
whIch IS techmcally applIcable, If one were to follow the rule of law, dates from the 
French colomal penod SInce the law datIng from thIS penod IS clearly outdated, It falls 
Into dIsuse and practIces, customs or uses emerge WhICh seem to presume, falsely, the 
eXIstence of the kmd of supportmg legIslatIOn WhICh legItImIzes these same practices In 
other countnes, most notably In France ThIS phenomenon can be found In other former 
French colomes as well where Judges frequently apply modern French law as If It had 

13 Id 

IS PPEA Report, page 2 
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been adopted subsequent to the colonIal penod 16 The phenomenon raIses havoc wIth the 
concept of the rule of law smce It Involves applIcatIon of norms WhICh have not been 
adopted In any unIform way by eIther the legIslature or the JudIcIary 

ThIS reflectIOn evokes a consIderatIOn, WhICh ments parenthetIcal dISCUSSIon, of 
the role of the JudIcIary and the legIslature In clvil law and common law countnes If 
one were constraIned to paInt the dIfferences WhICh eXIst between the two legal tradItIOns 
wIth a broad brush, one could make the followmg observatIons In CIVIl law countnes, 
In theory, the legIslature makes the law, and Judges are lImIted In theIr role to applIcatIOn 
of the law, whereas In common law countnes law IS made by the legIslature, but Judges 
are also empowered to create enforceable rules In the absence of legIslatIon In common 
law countnes, legal methods are developed In order that a hIerarchy of court rulIngs can 
be determIned so as to create the rule of law wIth respect to Judge-made law 

In realIty, thIS broad dIstInctIon IS becomIng less and less clear SInce JUdICIal 
decIsIons have taken on Increased Importance In CIvIl law countnes ThIS development 
IS of some potentIal sIgmficance for legal systems In developIng countnes WhICh follow 
the CIvIl law tradItIon If junsts m these countnes could take cognIzance of the evolVIng 
role of Judges throughout the world In actually makIng law, perhaps more effectIve steps 
could be taken by Judges m Madagascar to address the problems related to the lack of 
law mentIOned above There are problems WIth thIS potentIal solutIOn SInce It would 
depend upon good traInIng and educatIOn of judges and would presume the development 
of some legal method to determIne the hIerarchy of JudICIal rulIngs and ensure theIr 
umformity Nevertheless, It would be adVIsable for the legIslature In Madagascar to 
conSIder statutory reform WhICh would clearly grant Judges the power to create 
enforceable rules Such a reform would need to Include measures to address the 
establIshment of a hIerarchy of rules and ensure theIr UnIfOrmIty Such a law would 
serve to fill the VOId WhICh currently eXIsts In many areas of the law where the 
legIslature has not yet acted or engaged In reform 17 

In lIght of the lack of law and the dIscrepancy between law and practIce, the 
follOWIng paragraphs wIll analyze the state of the law m dIfferent areas whIch are 
relevant to exports In each area, the lack of law and the praCtIces WhICh have emerged 
to fill the gap WIll be descnbed In addItIon, certam recommendatIOns for reform WIll 
be made In the course of analySIS 

ThIS first area of law, and perhaps the most baSIC, WhICh has relevance to 

16 See AUCOIn's Report on the Rule of Law m Chad, pages 34-40 

17 ObViously, were such a reform to occur, It would have to be mcluded m any trammg program for Judges 
ThIs report IS not addressmg trammg of Judges SInce that area IS covered In the report was authored by Mr LoUIS 
MasSicotte and IS entitled "Toward an Independent and Accountable JudiCiary JudiCiary Report on JudiCIal Reform 
III Madagascar IRIS Sept 1993 
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Investors and exporters, IS the law of contract In countnes of the CIvIl law tradItion, 
particularly In those WhICh have followed a French model, the law of contracts emanates 
from two pnmary sources--the CIvIl Code and the CommercIal Code In the CIVIl Code, 
the baSIC contract pnncipies are found In the Law of OblIgatIOns, WhICh groups what 
Amencan lawyers would call tort and contracts together The CommerCIal Code 
contaIns the concepts of contract law WhICh apply In the commercial area In modern 
France, these concepts frequently correspond WIth the same concepts found In the 
Umform Commercial Code In the Umted States The modern French CommerCIal Code 
and the UCC reflect a palpable trend at thIS penod In hIStOry toward umversaltty of legal 
norms In the commerCIal area WhIch consequently nse to the level of InternatIOnal 
standards 

In Madagascar, both of these codes were adopted dunng the French colo mal 
penod There eXists both a CIvIl Code and a CommerCIal Code, WhICh, for all Intents 
and purposes followed the same development and evolutIOn as the CIVIl Code and 
CommerCIal Code WhICh eXIsted In the metropole at the same tIme 18 However, as was 
reported to me In IntervIews of Junsts In Antanananvo, WIth the exceptIOn of a few 
ordonnances adopted after 1967, there has been almost no adaptatIOn of these codes 
SInce 1960 Nevertheless, as was also reported to us In many of the IntervIews 
conducted, modern contract forms and pnnclples are practiced and applIed In the 
commerCIal area The problem WIth thIS state of affaIrs IS that there IS no underlyIng law 
WhICh serves as the baSIS for conflIct resolution when a dIspute concernIng these practIces 
arnves ThIS fact undermInes the rule of law 

In realIty, Judges can and do apply modern commerCIal norms In cases that come 
before them In the commerCIal area However, due to the lack of legItImately applIcable 
law In Madagascar, they have to base theIr deCISIOns on thelr knowledge of InternatIOnal 
standards or modern French law ThIS fact evokes the neceSSIty for traImng and 
educatIon of Judges SInce It IS WIdely reported that Judges are often poorly traIned,19 
theIr knowledge and traImng vary consIderably, and theIr declSlons are often InCOnSIstent 
The result IS that Investors and exporters umformly report a sense of a lack of relIabIlIty 
on the part of the courts for the resolutIon of theIr commerCIal dIsputes ThIS IS one of 
the factors engendenng the mIstrust of and lack of confidence In the courts WhICh eXIsts 
In the pnvate sector 

Mr Cordahl SUCCInctly descnbes thIS problem when he states 

Banks and other busmess enterpnses use modern contract forms and standards 
But they eXIst In a legal system whose law IS outdated ThIS dIchotomy 

18 PPEA Report, page 13 

19 See footnote 18, above 
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constItutes a nsk m the area of contract enforcement 20 

Mr Cordahl makes several recommendatIons for reform m thIS area and one of 
them IS related to the general recommendatIOn for the empowerment of judges dISCUSSed 
above He notes that m the contract area the CIVIl Code specIfically recogmzes that 
customary uses m the contract area may be consIdered as bmdmg rules and applIed by 
judges 21 Consequently, there IS currently statutory authonty for judges to recogmze and 
enforce rules WhICh are based In practIce In the area of commercIal contracts ThIS IS 
a fact whIch needs to be taken Into consIderatIOn In the traInIng of Judges In the future 
In Madagascar 22 

Corporate law and company law are other related areas where there IS a lack of 
law and a WIde dIscrepancy between the law and practIce In addItIon to theIr bemg a 
lack of law In thIs area, there IS also a baSIC conflIct between the two sources of law 
WhICh do eXIst 

On the one hand, there eXIsts a whole panoply of ordonnances , laws and 
regulatIons WhICh emanate from the SOCIalISt penod These proVIsIons provIde for 
vanous forms of busmess enterpnses all of whIch are charactenzed by varyIng degrees 
of state ownershIp and control The forms of busmess establIshed by these laws are as 
follows 

1 SOClete d'economle mzxte L 'ordonnance no 60004 of 23 February, 1960, LOl, 
no 67007 of 28 June, 1967 and decret no 70 175 of 31 March 1970 

2 Societe d'znteret natlOnal Ordonnance no 73-045 of 09/0811973 

3 Societe anonyme d'etat L 'ordonnance no 60 004 of 23 February, 1960 23 

In addItIOn, the Charte des Entreprzses Soczalzste (Charter of SOCIalIst Busmess 
Enterpnses) was adopted by Ordonnance no 78-006 of 011051 1978 ThIS law mtroduced 
many changes In the pnor SOCIalISt law In general, smce 1992, there has been a move 
toward reform whIch has mvolved repealmg at least some of these laws WIth the ultImate 
goal beIng the elImmatIOn of the role of the state m busmess However, busmesses 
WhICh are partially or wholly owned by the state, and whIch often exercIsed a monopoly 

20 Cordalu, supra page 16 

21 Id page 17 

22 See footnote 18 

23 See page 19 of Cordalu' s report for a bnef descnptIon of the major charactensttcs which dIStIngUISh these 
socialIst fonns of busmess 
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In certain areas of the economy stIll eXIst and are governed by these laws ThIS wIll be 
apparent 10 the eXaminatIOn below of laws relating to exports 

The other source of law WhICh eXIsts In thIS area dates from the colomal penod 
and authonzes the forms of business WhICh are currently used 10 France and In other 
former French colomes They and the laws whIch create them are as follows 

1 Societe en nom collectif ArtIcles 18-64 of the CommercIal Code 

2 Societe en commandue SImple ArtIcles 18-64 of the CommercIal Code 

3 Societe en commandue par actlOns ArtIcles 1-20 of the law of 24 July 1867 

4 Societe it responsabllue ilmue The French law of 7 March 1925 made applIcable 
10 Madagascar by the decree of 7 March 1925 24 

The conflIct between these two sources of law lIes 10 the fact that dunng the 
SOCIalIst penod the SOCIalIst forms of bUSiness were used, and now that there has been 
a commItment toward the lIberalIzatIOn of the economy, there has been a return to the 
use of French forms of bUSiness 

ThIS conflIct underscores and Illustrates many of the problems WhICh have been 
dIscussed FIrst, smce the law establIshing the French forms of busmess IS so outdated, 
It emphaSIzes the lack of law descnbed above Moreover, Since the law has not been 
updated Since the colomal penod to reflect modern French law and practIce, the state of 
praCtIce 10 thIS area IS 1OconsIstent WIth the outdated law Consequently, whIle some 
reform has already been undertaken to address these problems, new clearly drafted laws 
need to be adopted repeal10g 10applIcable old laws and adopting new provlSlons reflecting 
current practIces 

Another gap In the law IS found 10 the area whIch Amencans would refer to as 
tort law In CIVIl law countnes tort and contract lIabIlIty are treated together In an area 
of the law known as the Law of OblIgatIOns The lack of law In thIS area was raIsed 10 
our intervIews WIth exporters For example, In meet10g WIth M Roland RazakanaIvo, 
a "transltazre," It was reported that there was no law on lIabIlIty WhICh could be used to 
resolve dIsputes WhICh anse when exported goods are lost or damaged at some pOint 10 
tranSIt It IS 10terestIng to note that M Cordahl dIscovered that these kInds of dIsputes 
form a non-neglIgIble part of the court back-log whIch IS be10g reported by the 
CommerCIal Court 10 AntananarIVO 25 Madame Madeleme RamaholImihaso reported to 
the author that there IS a law of 1966 WhICh IS entItled "La Theone Generale de 

24 See BRIEF, no 29-30, janvier 1991 Cabmets Madeleme Ramahohnuhaso Mananuhaso 

25 See Cordaht's report at p 39 
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Oblzgatzons" (the General Theory of OblIgatIOns) The author was not able to find thIS 
law dunng hIS stay m Madagascar, but It IS lIkely that the law, as mdicated by Its title, 
deals only wIth basIC concepts and doesn't gIve courts enough to work wIth m resolvmg 
dIsputes m thIS partIcular area These kinds of dIsputes are often governed by law WhICh 
IS mcluded m commerCial codes mother countnes ThIS IS the case m the Umted States 
and France, for example 

Mr Cordahl suggests a major reform of the Malgache Commercial Code, and any 
such reform should take thIS area of the law mto consIderatIOn In the meanwhIle, one 
suggestIOn for those who are concerned about how to resolve these kmds of disputes for 
parties to export transactIOns would be to use arbItration where possIble Often, arbIters 
m an arbItratIOn can be empowered to create rules or refer to other legal systems for 
rules to resolve conflIcts where no such rules eXIst In the law governmg the arbItratIon 26 

ThIS sectIon does not mclude an exhaustIve lIst of the gaps m the law m 
Madagascar's legal system An attempt has been made to Illustrate the effect of lack of 
law m those areas of the law WhICh would be lIkely to be relevant to exporters 
However, even here, the lIst IS not exhaustIve For example, there has not yet been any 
dIScussIon of those areas of the law WhICh could be used to address one of the problems 
frequently raIsed m our mterviews of exporters--the lack of access to capItal ThIS 
problem relates to banking and finance, secuntIes regulatIon, and secured transactlOns, 
znter alza The InadequaCIes of these areas of the law are the mam focus of Mr 
CordahI'S report, and he treats them exhaustIvely, proVIdIng concrete recommendatIons 
for law reform m these areas as well Consequently, thIS report WIll defer to Mr 
Cordahl m these areas 

Nevertheless, SectIOn III of thIS report WIll contam a bnef descnptIon of relatIvely 
recent developments m two areas of the law WhICh were not dISCUSSed m any detaIl m 
Mr CordahI's report One source of new developments m banking law IS Ordonnance, 
no 88-005 In addItIon, there IS a law and admimstratIve regulatIOns dealmg WIth 
mmmg law WhICh constItute some new developments m that area of the law 

C Enforcement 

Another area of dIfficulty relatmg to the general legal enVIronment In Madagascar 
frequently CIted In the IntervIews WhIch we conducted IS the area of enforcement of 
Judgments As noted above, smce thIS area of the law has such bearmg on the general 
weakness of the legal system, It WIll be dISCUSSed here In a separate sectIon 

When partIes to the vanous transactIons that occur In the export context can not 

26 Aucom, LOUIS, Dispute Re50lutlOn as an Alternative to the Ordmary Courts III Madagascar A GUide 
to ChOlce m the InternatIonal Arena, I IRIS, October, 1993 
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count on the courts to resolve the dIsputes that anse between them, thIS fact operates as 
an InhIbItIon WhICh contnbutes to the III health of the export market One of the reasons 
why It IS felt In Madagascar that the courts are not relIable In resolvmg such dIsputes IS 
that, even In those cases WhICh are brought to judgment, enforcement of these judgments 
IS exceSSIvely slow and therefore not effective Mr Cordahl reports, for example, that 
m the CommercIal Court In Antanananvo, m more than ten cases where enforceTPent of 
Judgment was sought In 1988, there had been no resolutlOn In the fall of 1993 27 

ThIS lack of relIable enforcement stems at least In part from procedures WhICh are 
established under outdated law ThIS agam IS a problem whIch IS found In other former 
French colomes where the procedures are Inhented from legal provlSlons WhICh date 
from the colomal penod 28 These procedures tYPIcally allow debtors lengthy penods 
dunng which they can file a defence to the action, and they even proVIde for substantIal 
penods of time dunng WhICh the debtor could request a rehearmg or "renvoi " even after 
a default has entered And these are only some of the examples whIch give bad faIth 
debtors the opportumty to take advantage of dIlatory tactIcs 

The Cordahl report proVides a comprehensIve study of thIS problem and makes 
concrete proposals for reform that make sense In a legal system based upon the French 
model 29 He POInts out that the law m thIS area was updated by a code whIch was 
promulgated on September 24, 1962 and updated on December 19, 1966 Nevertheless, 
he CItes the Ignorance of thIS code by judges as mdicatIng that another aspect related to 
the enforcement of judgments IS the Inadequate educatIon and traImng of judges ThIS 
fact, as he Illustrates, often gIves debtors the opportumty to engage In delay tactIcs even 
where the updated law would otherwIse proVIde for expedIted procedures He also POInts 
out that a"fast track" procedure for enforcement of judgements was enacted by 
Ordonnance no 93-012 However, that procedure IS lImIted In ItS aVaIlabIlIty to natIOnal 
banks and state enterpnses He strongly advocates for a sIgmficant broademng of the 
aVaIlabIlIty of these procedures 

HIS recommendatIOns call for a two-pronged approach WhICh would Include new 
legIslation addreSSIng a whole panoply of problems whIch he dIscusses on the one hand 
and traImng for lawyers and judges on the other 30 

Another potential remedy for the madequacles of Madagascar's legal system WIth 
respect to enforcement IS the use of arbitratIOn and other forms of alternatIve dispute 

'Z7 See Cordahl's Report, page 38 

28 See Aucom's Report on the Rule of Law m Chad, pages 52-54 

29 CordahI report, pp 37-43 

30 See footnote 18 
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resolutIOn The author of thIS report has wntten another report In whIch the alternatIve 
of InternatIOnal commercIal arbItratIOn IS consIdered m depth as a strategy for addressmg 
thIS problem In Madagascar 31 The report explaInS that arbItratIOn, m addItIon to 
encouragmg the partIes to a dIspute to resolve It m good faIth, also affords effiCIent 
mechanIsms for enforcement of the arbItral award In countnes where the partIes may 
have assets As th~ report pomts out, these mechanIsms of enforcement are <lvaIlable 
because Madagascar IS a member of the New York ConventIOn, whIch proVIdes for the 
enforcement of arbItral awards In any member country ThIS solutIOn could be of benefit 
to a Malgache reSIdent who WIshes to pursue executIOn of a Judgment agaInst a foreIgn 
mvestor WIth whom he has a dIspute It could also be of benefit In the export context 
for foreIgn mvestors who WIsh to enforce a Judgment agaInst a Malgache reSIdent 
exporter ThIS IS partIcularly true m lIght of the LOi no 91-014 of 12/08/1991 (10 no 
2076 of 13/08/1991, p 1241), WhICh allows Malgache exporters to keep assets outSIde 
of the country 

The report prOVIdes baSIC mformatIOn about all the chOIces of rules and 
mstItutIons WhICh are aVaIlable to resolve disputes ansmg out of transactIons occumng 
m Madagascar through the use of mternatIOnal commerCIal arbItratIOn It also strongly 
advocates the adoptIon of two separate laws m Madagascar--one dealmg WIth domestic 
arbItratIon and the other WIth mternatIOnal commerCIal arbItratIOn 32 It reVIews all of the 
questIOns whIch wIll need to be answered and Issues that Will need to be conSIdered In 
the adoptIon of such laws 

There IS some addItIonal mformatIOn not contaIned In that report WhICh ments 
some dISCUSSIon here In consIdenng InternatIonal commercIal arbItratIOn as an 
alternative for pnvate sector operators domg bUSIness m Madagascar, there are some 
recent legal developments WhICh are relevant to the VIabIlIty of that alternatIve for banks 

Mr CordahI, on page 48 of hIS report, makes the pomt that banks traditIonally 
shy away from arbItratIOn as a mechanIsm for loan recovery However, there may be 
some change on the honzon m thIS respect, at least m the case of Amencan banks The 
change results from the recent development of the concept of lender bability m 
Amencan law A recent artIcle publIshed In French m the McGIll Law Journal by the 
Amencan scholar m bankmg law33, Prof WIlham Park of Boston UmversIty School of 
Law, descnbes thIS development, and strongly recommends the use by Amencan banks 
of mternatIOnal commerCial arbItratIOn as a method of aVOIdmg lender lIabIlIty In theIr 
dealmgs WIth foreIgn debtors 

31 See footnote 26 

32 The CordahI report makes sIUular recommendatIOns on pp 47,48 

33 Park, Wllham, L'arbltrage et Ie recouvrement des prets consentIs a des deblteurs etrangers 37 McGIll 
Law Journal 376 (August, 1992 ) 
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The artIcle descnbes lender lIabIlIty as a vague concept covenng many dIfferent 
SItuations m WhIch Amencan courts have recently awarded damages agamst banks where 
courts have found that the banks have engaged m bad faIth m lendmg to foreIgn debtors 
LiabIlIty has been found and damages Imposed, for example, In cases where courts have 
found banks In bad faIth m refUSIng to advance addItIonal credIt to foreIgn borrowers 
Prof Park suggests that banks coule! aVOId tre courts and escape tne fisk of lIabIlIty that 
the courts are Imposmg by requmng arbItratIOn In theIr contracts WIth borrowers As 
thIS author has pomted out m hIS report on mternatIOnal commerCIal arbItratIOn for 
Madagascar, one of the salIent features of the New York ConventlOn IS that It reqUlres 
partIes who mvoke It to commIt to arbItratIOn as theIr exclUSIve means of dIspute 
resolutIOn In addItIOn, Prof Park suggests specIfic language for mclusIOn In arbItratIOn 
clauses of contracts whIch would allow banks to clearly aVOId the nsk of lender 
lIabIlIty 34 Consequently, In an effort to aVOId the courts and the ImpOSItion of lender 
lIabIlIty, banks, at least Amencan banks, may be mcreasmgly encouraged to use 
arbItration m loan recovery By mvokmg the New York ConventIOn and USIng Prof 
Park's suggested arbItratIOn clause, banks may be encouraged to make loans In 
Madagascar 

n Law and Exports 

Any analYSIS of eXISting legal or InstitutIOnal constraInts on exports needs to take 
mto conSIderatIOn the meticulous work WhICh has already been done In thIS area by the 
World Bank as reflected In the report referred to above prepared by the Cabmet de 
Consells d'EnJrepnse m February of 1993 The team Involved m that study gathered all 
the ordonnances, laws, and admInIstrative rulIngs, publIshed and unpublIshed relatmg 
to exports, and has analyzed them one by one m the volummous annex (237 pages) to 
the report In that annex each enactment IS descnbed, and mformatIOn IS proVIded, 
mdiCatIng whIch provlSlons have been abrogated and whIch proVISIons stIll reqUIre some 
reform In general, It can safely be stated that the vast maJonty of pre-eXIstIng 
mstItutIOnal restraInts on exports have been elImmated, though specIfic problems perSIst 

34 The suggested language In French IS as follows 

Tous dlfferends ou btIges decoulant du present contrat, ou en rapport avec lUi, y compns un pretendu 
dommage dehctuel ou contractuel subl par Ie deblteur sUite au comportement de la banque, seront tranches 
d6fimtIvement sUivant Ie Reglement d' Arbitrage de la Chambre de Commerce IntematlOnale par unou 
plusleurs arbltres nommes conformement a ce Reglement 

2 Le heu de l' arbitrage sera [ ] 
3 Le preSident du tnbunal arbitral ou I'arb,tre umque, selon des Clfconstances, sera un avocat ou un Juge 

retralt6 
4 La langue de I'arbltrage sera [ 
5 Aucune dispOSItion de la presente clause compromISSOlfe ne lnmte Ie drOit de chacune des parties d obtemr 

des mesures provlsOires ou conservatOires de la part d'un tnbunal competent 
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, The report Itself summarIzes the reforms and descnbes how they relate to the 
major reform goals aImed at cunng some of the general problems eXIstIng In the legal 
enVIronment as descnbed In Section I of thIS report ThIS sectIOn WIll underscore the 
salIent POInts of that report hIghlIghtIng the areas where reform IS still needed 
RecommendatIOns will be made to address how new reforms could alleViate eXIstmg 
problems and address the COI'cerns ralsed by exporters whom we mterviewed In 

Antananvo In June of last year 

The first part of the report, pages 4-10, descnbes the general legal climate m 
WhICh exports took place pnor to the penod of reform In thIS area whlch began m 1983 
ThI!! descnptIon touches upon some of the hI~toncal aspects of the economy pnor to the 
recent reforms WhICh were dISCUSSed In the prevIOUS sections The economy was 
charactenzed by state owned monopolIes, and stnct controls on profit margIns, IncludIng 
pnce controls, whIch were Imposed by arrete no 951-FIN/COM/SPO of 4/0311970 
Moreover, export procedures were onerous and formalIstic as were the busmess 
regIstration procedures dISCUSsed above In fact, pnor to beIng gIven authonty to export, 
the exporter had to comply WIth those procedures m order to obtam the status of 
"commer(:ant," (merchant) before he could contInue WIth export procedures He then had 
to obtam an exporter's card WhICh, lIke the status of eommer(:ant, was ISSUed by the 
MInIStry of Commerce In addItIOn, exports were subject to heavy taxes and fees 

Then, as mentioned, startIng In 1983, a major senes of reforms aImed at 
lIberalIzmg the economy was undertaken By 1989, the MInIStry of Commerce had 
Identified broadly defined goals aImed at lIberalIzatIOn They were the dIsengagement 
of the state In the economY(1 e the gradual reductIOn of state monopohes and 
pnvatIzatIOn), the suppreSSIon of pnce controls, free access to the status of" eommer(:ant" 
(merchant), and removal of admInIstrative constraInts mhibItmg free trade Several 
measures were taken dunng the eIghties In the spmt of thIS reform to reduce the number 
of state monopolIes, although some remaIn, e g sugar cane, vanilla, and tobacco Pnce 
controls on agncultural products were loosened by deeret no 86-092 of 2/04/1986 and 
deere! no 88-070 of 2/0311988 WhICh establIshed a floor pnce rather than a maxImum 
pnce for certaIn products In addItIOn, all lImIts on profit margms for these products 
were elImInated by arrete no 989/89 of 2010211989 

After descnbmg these general reforms, the report goes on to descnbe some of the 
specIfic reforms affecting Imports and exports 

In fact, In the area of exports, deeret no 88-328 of 0110911988 establIshed an 
Independent commIttee, the purpose of WhICh was to hear exporters' gnevances m order 
to proceed WIth reforms The report notes that the commIttee has become mactIve and 
should be reVItalIzed so that some of the reforms WhICh have not yet been realIzed can 
move forward However, by far and away the most SIgnIficant measure WhIch was taken 
In the export context was ordonnance no 88-015 of 0110911988, WhICh was 
complemented by decret no 92-424 of 3 Apnl 1992 
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, The ordonnance dId away WIth the reqUlrement of an export card, and the decree 
dispensed exporters from all formaltties m the case ot certam specIfied products The 
ordonnance also abolIshes the reqUlrement of quality control except m the case of meats 
(arrete of 28/12/1965) and seafood (deeret no 62-213 of 18/05/1962 ) It also establtshes 
the pnnciple that export taxes and fees should be abolIshed 

However, many problems remam m the aftermath of the adoptIOn of these legal 
proVISIOns, whIch were once agam stated m broad terms The 1988 ordonnance can tamed 
the common prescnptIOn "all pnor legislatIve proVISIOns to the contrary are abrogated," 
and that overly general prOVIsIon has left a dIstInct lack of clanty m the law relatmg to 
exports 

For example, whIle the ordonnance dId away WIth the reqUirement of qualIty 
control, It allows for quality control to be conducted by the offiCIals who were formerly 
responsIble for It m the Mmistry of Commerce, when an exporter requests It (e g where 
It IS stIpulated m a contract) or where It IS reqUIred by some other law It IS m 
connectIOn With thIS latter qualIficatIOn that a lawyer exammmg the questIOn encounters 
a quagmire of outdated laws and regulatIOns, some datmg from the colomal penod Smce 
the 1988 ordonnance states both that former mconsistent laws are abrogated and that 
quality control can be reqUlred by other texts, the effect of theses outdated proVISIOns IS 
unclear ThIS lack of clarity leaves doubt about the apphcabllIty, for example, of an 
arrete of 22/12/39 which reqUlres qUalIty control for all "produus naturels" (natural 
products The same IS true for arrete no 95 of 19/06/1947 These outdated 
admimstratIve rulmgs should be clearly and specIfically repealed so that they Will not 
contmue to be applted 

SImIlar confusIOn eXIsts With respect to the abolItIOn of export taxes The 
ordonnance proVIdes that all taxes on exports should be abolIshed m the annual "lOl de 
finance" (budget bIll) In recent years the budget bIlls have repealed certam former laws 
establIshmg export taxes and have retamed them for certam exports, as m the case of 
coffee and cloves The questIOn therefore remams as to the status of all the laws and 
regulatIons establIshmg export fees and taxes whIch have not yet been speCIfically 
repealed ThIS area of the law needs a comprehensIve analYSIS, and the annual budget 
bIll should speCIfically repeal the laws establIshmg the unwanted taxes and fees 

Another problem area concerns the attempted elImmation of formalItIes m export 
procedures As noted above, the reqUlrement of the export card has been abolIshed and 
the 1988 ordonnance establIshes the broad polIcy of lIberalizatIOn of export procedures 
Once agam smce the polIcy IS so broadly stated, It IS unclear as to whether speCIfic 
procedures reqUlred by other laws have been repealed For example, dec ret no 65-046 
of 10/02/1965 reqUlres the agrement of the Mmistry of Commerce for harvestmg of local 
products Are exporters exempted from thIS formalIty? In the same vem, IS the 
profeSSIOnal IdentIty card stIll reqUIred for foreIgn exporters? 
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, The above descnptIOn of specIfic problems m the law relatmg to exports rruses 
not only the need for clanty m the law, but It underscores the need for the development 
of polIcy wIth respect to certaIn Issues as well 

For example, m addItIon to the need for clanty m the law relatmg to qualIty 
control, there IS a polIcy questIon WhICi' needs to be consIdered Should qualIty wntrel 
contmue to be exercIsed by the MInIstry of Commerce') In fact, It was reported to uS 
m several of the mterviews conducted that m practIce, pnvate entItles, such as Ventas, 
were bemg used when export contracts called for mspectIOn and qualIty control ThIS 
raIses the questIon of whether thIS should be a pnvate or publIc functIOn or one shared 
by government and pnvate entitles FOl example, perhaps the MInIStry of Commerce 
should contInue to mspect meat and seafood, as reqUIred by the law, and all other non
oblIgatory mspectIons should be conducted pnvately ThIS polIcy Issue should be debated 
by the commIttee consldenng export reform, and a law clearly delmeatmg the role of the 
publIc and pnvate sector must be adopted 

Fmally, there IS one more problem area m connectIOn WIth exports WhICh needs 
to be dIscussed, and that IS the general dIfficulty expenenced by foreIgners who WIsh to 
export WhIle thIS subject does not mvolve laws WhICh relate dIrectly to exports, laws 
m other areas have a sIgmficant negatIve Impact on thIS partIcular class of exporters 
Some of the dIfficultieS have already been touched upon above 

For example, tradItIonally busmess regIstratIOn procedures reqUIred foreIgners to 
obtaIn a profeSSIOnal IdentIty card It has also been pomted out that It IS not clear from 
the broad terms of the ordonnance of 1988 as to whether thIS reqUIrement has been 
eltmmated along WIth some of the other formalItIes formerly reqUIred of exporters WhICh 
have been aboltshed It has been reported to us that, m practice, the profeSSIOnal IdentIty 
card IS stIll reqUIred In SectIOn I B , above It was noted m practice foreIgners are not 
allowed to own land, and It was shown that thIS practIce results from the applIcatIOn of 
an admmistratIve rulmg of the Mlmstry of the Intenor WhICh IS m VIOlatIOn of the law 
and the ConstItutIon It was also shown m that sectIOn that there was an mconslstency 
m ImmIgratIOn reqUIrements whIch IS very confusmg to foreIgners The mconslstency 
lIes In the fact that one legal provlSlon reqUIres the profeSSIOnal IdentIty card as a 
condItIon of a foreIgner's obtaImng a reSIdence VIsa (carte de Sejour) , and another 
proVISIon reqUIres a carte de SejOUr In order to obtam a profeSSIOnal IdentIty card 
Fmally, It must be noted that arrete no 4100 of 25/11/1972 dealIng WIth foreIgn 
Investments severely restncts "non-reSIdents" In theIr abIlIty to expand theIr busmess 
enterpnses m Madagascar, and It takes two years In Madagascar to achIeve the status of 
"reSIdent ,,35 ThIS restnctIon was the subject of VOCIferous complaInts among foreIgn 
exporters whom we IntervIewed 

These restraInts, taken together, serve to sIgmficantly mhibit foreIgn mvestment 

35 PPEA Report, supra, page 40 

Annex A-17 

r ,1/ 

wi 



.. 

In exports In Madagascar The most effective way to remedy these dIfficultIes would be 
for Madagascar to adopt a law dealIng WIth the tOpIC of foreIgners dOIng busIness In that 
country In that law, all of these problems and InCOnsIstencIes could be cleared up 
Indeed, all steps should be taken to remove these restraInts There IS no longer any need 
for the professIonal IdentIty card, and ItS elImInatIon could solve the problem of the 
InCOT}SIstent IP1mlgratlOn reqUIrements Tl-te gnevance commIttee dISCUSSIng exports 
should conSIder proposIng a sIgmficant reductlon In the amount of tIme It takes to acqUIre 
reSIdent status, and the restnctIOns on expanSIOns by non reSIdents should be senously 
reconSIdered 

Moreover, the commIttee should conSIder the problems In connectIon WIth the 
prohIbItIon agaInst foreIgners owmng land SInce that nght already appears to be granted 
In law and In the ConstItutIon, thIS should not create such a large problem In the 
alternatIve, If It IS strongly felt that there needs to be some restnctIOn, the P PEA 
Report has a concrete suggestIon for alternatIve legIslatIOn The team suggests that the 
purchase of land by foreIgners could be lImIted to one house per famIly and only as 
much land and bUIldIngs as IS necessary for the functIOmng of a foreIgn corporatIOn 36 

ill. Recent Developments III Bankmg and Mmmg Law 

Thus far, thIS report has analyzed the state of the law In those areas whIch relate 
generally to exports It has also examIned speCIfic recent legal reforms to determIne the 
extent to WhICh they serve to encourage exports It WIll now examIne recent legIslatIon 
In bankIng and mInIng laws to determIne theIr effect on exports and to determIne whether 
further recommendatIOns need to be made In these areas 

AccordIng to ItS terms, and as descnbed In the annotation WhICh accompames the 
law, Ordonnance no 88-005 of 18 Apnl, 1988 IS Intended as the first step In a major 
reform deSIgned to fill the pre-eXIstIng gap In bankIng legIslatIOn 

In some ways the annotatlons are more Important than the law Itself In that they 
state the general goals of the Intended reform The law stets up the baSIC structures and 
proVIdes for some of the general pnnCIples of the bankIng reform It states thatdecrefs 
and other admlmstratIve measures WIll need to be adopted to Implement the law The 
major goals of the polIcy reform In thIS area are descnbed In the annotations as 

1 To fill the pre-eXIstIng gaps In thIS area of the law 

2 To enable banks to be more successful In proVIdIng pnvate bUSIness enterpnses 
WIth access to capItal 

36Id page 41 9 
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3 To open up the bankmg sector to the pnvate sector as reqUIred by the Investment 
Code, IncludIng pn vatlzatIOn of the three natIOnal banks 

4 To encourage foreIgn Investment 

5 To create umform banbng laws that wIll apply to all banks 

6 To create a government agency to supervIse all bankIng operatIOns 

The law Itself sets up a government agency for the supervISIOn of bankIng 
operatIOns ArtIcle 66 prOVIdes for the creatIOn of "La CommlsslOn de connole des 
banques et etabllssements financlers" (The CommISSIOn for ReVIew of Banks and 
FInanCIal EstablIshments In addItIon, TItle II of the law sets out the procedures for the 
awardIng ofbankmg charters (agrements) WhICh WIll be reqmred for all banks WIthIn the 
purvIew of the law ApplIcatIOns for a charter are to be submItted to the Central Bank, 
and the charters shall actually be ISSUed by the Mlmstry of FInance TItle I of the law 
excludes the follOWIng InstItutIOns from ItS applIcatIOn InternatIOnal finanCial 
mstItutIons, aId organIzatIOns chartered In Madagascar, development banks, savIngs 
banks, and Insurance companIes 

All other banks and finanCIal Institutions WIll be subject to the rules establIshed 
by thIS law and any of the admmistratIve measures Implement10g It Consequently, they 
WIll come under the supervISIOn of the above mentIOned CommISSIOn The CommISSIOn 
has broad authonty IncludIng the ImpOSItion of dISCIplInary sanctIons and the authonty 
to place recalcItrant banks 10 receIvershIp The supervISory functIOn of the CommISSIOn 
shall be shared WIth the Central Bank All banks are reqmred annually to submIt an 
accountIng to the Central Bank Refusal to cooperate WIth the Central Bank or the 
CommISSIon can result In cnmmal sanctIOns The Central Bank shall also speCIfically 
oversee mergers, acqUISItIOns, and lIqUIdatIOn of bank assets 

WhIle the law contaIns some substantIve rules, they relate pnncipally to conflict 
of Interest and engagIng In the bankIng bUSIness WIthout authonty Consequently, 
ImplementIng admimstratIVe measures WIll be reqUIred partIcularly In the area of 
supervISIOn of bankIng operatIOns 

Although the law pnmanly sets out broad concepts of pohcy and authonty, there 
are nevertheless some clear SIgns that It represents a step toward the modermzation of 
the law In thIS area For example, TItle lone contaInS a defimtIOnal sectIOn WhICh 
Includes defimtIOns of many of the modem bankIng operations preVIously Ignored by the 
law, IncludIng the "credu ball," WhICh was so strongly recommended by Mr Cordahl 
on page 31 of hIS report In addItIOn, the law IS clear 10 requiTIng that banks be set up 
as eIther SOCiete Anonyme, SOCIete Anonyme it Responsabllue Lzmue, or SOCIete 
COoperative The terms of the law IndICate that the authonty to set up the banks under 
these forms of busIness IS denved from the law of 24 July 1867 Through thIS reference 
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there IS no longer any doubt that provlSlons of law dat10g from the colonIal penod are 
to be applIed rather than the more recent SOCIalISt laws deal10g wIth forms of busmess 
ThIS clanty also serves to close the gap between law and practIce (See dISCUSSIOn of the 
law relat10g to forms of busmess, above) Furthermore, unlIke other laws adopted as 
part of the country's program for economIC reform, It leaves no doubt as to what former 
provlSlons are repealed as a result of the new la\\ Even though It contams the 
prescnptIOn "All provlSlons contrary to the present law are hereby abrogated," the law 
clearly states WhICh provlSlons of the Charte des Enfleprzses Soczailsfes are repealed 

See SectIon I A , above 

Nevertheless, the law, accord1Og to ItS own terms, needs Implement10g measures, 
1 e, decrets, arretes, etc These measures must conSIder and address the questIOns and 
many of the specIfic recommendatIOns made by Mr Cordahl 10 the areas of finance, 
credIt, secuntIes exchange, and secured transactIOns WIthout these more specIfic 
measures the broad terms of thIS legIslatIOn WIll do lIttle to foster confidence 10 the 
pnvate sector or facIlItate access to capItal WIthout these more speCIfic reforms lIttle 
effect on the general legal and economIC enVIronment can be expected, and the law 
stand10g alone wIll do lIttle to encourage 10creased exports 

In m1010g law, both a law and Implement10g adm10IstratIve measures have been 
adopted However, taken together, they do not offer the SIgns of encouragement noted 
10 the bankmg area In our 10tervIeWS of those 1Ovolved 10 export of semI-precIOus 
stones, several legal and admInIstratIve problems were CIted We were told that there 
was a lack of clanty as to who actually had mmeral nghts In additlon, a need was 
expressed for procedures whIch would allow for the establIshment of the fob pnce of 
stones by the MInIstry of Mmes It was also suggested that any legal reform 10 the area 
should proVIde for coord1OatIon of the procedures reqUIred to obtam the authonty of the 
MInIstry of Mmes to extract the stones WIth those reqUIred by the customs authonty 
The exporters felt that It would be much less burdensome If at least some of these 
procedures could take place at the same time and place Complamts were also regIstered 
10 terms of the delays mcurred 10 complY1Og WIth the procedural reqUIrements Fmally, 
a deSIre was expressed for legal reform clanfy10g the nghts of foreIgners 10 thIS area 

An exammatIon of the relevant law, the deClet, and the arrete mdIcates that 
almost none of these Issues have been addressed 10 the new legIslatIOn The legal 
provlSlons mvolved are LOl no 90-017 of 20 July 1990 portant Code MInzer, Decret 
no 90-384 of 28 August 1990, and Arrete no 678/91 NIEM/DMGIO of 8 February 
1991 

WIth respect to the Issue of m10mg nghts, the admInIstratIve measures appear 
to be clear They set out detaIled procedures for obtammg the authonty to mme WhICh 
reqUIre the IdentIficatIOn of the specIfic parcels of land to be mmed, the substances to be 
extracted, etc The authonty IS to be granted to a speCIfic person or corporatIOn 
Consequently, If the law IS bemg Implemented, there should be httle room for 
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, questIOmng who actually possesses mIneral nghts The observatIOns of the exporters In 
thIS area lead thIS author to suspect that the new legIslatIOn IS not yet beIng Implemented, 
but no conformatIOn of the SuspIcIOn was obtaIned as part of the mISSIon conducted In 
June of 1993 If thIS mformatIOn IS not known, Inqumes need to be made to see whether 
these measures are In fact bemg Implemented 

LIttle IS done m the legIslatIOn to address the Issue of the partICIpatIon of 
foreIgners m the mdustry TItle I of the arrete proVIdes that only Malgache natIonals can 
be ISSUed mmmg permIts mdividually OtherwIse, they can be ISSUed to corporatIons, 
mcludmg foreIgn corporatIons Other than allowmg foreIgn corporatIOns to receIve 
mmmg permIts, thIS new legIslatIOn does nothmg to address the multItude of problems 
encountered by foreIgners attemptIng to do bUSIness In Madagascar 

OtherwIse, the Issues raIsed by the exporters are not addressed On the contrary , 
the legislanon proVIdes a complIcated and burdensome system WhICh reflects the kmd of 
formalIsm WhICh charactenzed the colomallaws dealIng WIth busmess regIstratIon and 
export procedures (See the dISCUSSIOn of these areas of the law, above) The arrete 
even reqUIres complIance WIth some of those very remaImng busmess regIstratIOn 
procedures WhIch have been Identified as unnecessary and burdensome In the P PEA 
Report of the World Bank 

Consequently, m spIte of recent legIslatIOn m the area, new legIslative reforms 
WIll need to be undertaken to address the concerns of exporters In order to encourage 
exports m the mInIng area 

ConclUSIOn 

In lIght of the reVIew of the general legal enVIronment In Madagascar and the law 
relanng to exports speCIfically, It IS clear that sIgmficant reform wIll need to be 
undertaken In order to elImInate the InstItutIOnal restraInts WhICh stIll serve to InhIbIt the 
progress WhICh has been made In connectIOn WIth recent reforms deSIgned to promote 
the expanSIOn of exports ThIS concludIng sectIOn WIll group the recommendatIOns for 
reform WhICh IS stIll needed Into two categones those whIch Involve legIslatIOn and 
those WhICh do not 

As thIS report has frequently noted, a great deal of work has already been done 
In Madagascar to IdentIfy problem areas In the legal enVIronment and to make 
recommendatIon for reform In addItIon, It has been shown that some ImpreSSIve and 
benefiCIal reforms In certaIn areas have already been undertaken At the same tIme It 

IS eVIdent that reforms undertaken at thIS pomt have not been as coherent and 
comprehensIve as they need to be m order to really solve the larger problems whIch have 
been so clearly IdentIfied It IS therefore the sense of the author of thIS report that the 
reform process needs to move from the stage of dISCUSSIon, analYSIS and recommendatIOn 
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)' to the stage of comprehenSIve legIslatIve draftmg 

ThIS stage of reform wlll reqUIre an entIrely new focus and methodology A great 
deal can be learned about the process and methodology of reform at thIS stage from those 
who have been mvolved m the process of law and development m other parts of the 
world A f~w examples ca.'"! be cIted One example IS Chma where the UNDP '1as 
recently undertaken a maSSIve five year project of legIslatIve draftmg m 22 dIfferent 
areas whIch have been IdentIfied as problem areas The overall goal of the project IS to 
establIsh legIslatIon whIch WIll be appropnate to the tranSItIon from a SOCIalIst to a 
market economy Some of the salIent features of the methodology WhICh WIll be used 
m that project mvolve IdentIfymg experts m speCIfic areas and mvolvmg them m a 
centralIzed and supervIsed project of legislatlve reform The centralIzatIOn and 
supervISIOn are deSIgned to ensure conSIstency and coherence both m substance and 
approach The approach taken mvolves usmg experts who can teach the Chmese to draft 
laws themselves m the areas IdentIfied A SImIlar approach IS bemg taken WIth very 
SImIlar goals m CambodIa where the author of thIS report has been mvolved m the 
planmng and approach to legislatlve reform 

It has been the expenence of those workmg m law and development that when 
laws are drafted by foreIgn experts, there IS a sIgmficant nsk that the reform efforts 
WhICh the legIslatIOn addresses WIll fall It IS vastly preferrable to use experts WIth 
knowledge m speCIfic fields to teach natIves to draft m those areas WhIle an m depth 
dISCUSSIon of thIS methodology and approach IS outSIde the scope of thIS report, It IS the 
recommendatIOn of thIS author that they be taken mto conSIderatIOn In planmng 
legIslatIve reform efforts m Madagascar m the future 

WIth those recommendatIOns m mmd, comprehenSIve legIslatIve reform IS 
necessary m the followmg areas 

1 Busmess registratlon procedures 
SpeCIfic legIslatIOn needs to be adopted to create clanty WIth respect to WhICh 
procedures have been retamed and WhICh have been repealed See SectIOn I A , 
above 

2 CommerCIal Code 
A maSSIve effort needs to be undertaken to update the CommerCIal Code, whIch 
dates m many areas from the colomal penod The reVIsed code should mclude 
modem concepts of contract law, corporate and company law (forms of busmess) , 
the law of negotIable mstruments, and secured transactIOns See the body of thIS 
report and Mr CordahI' s report for the speCIfics of reform m these areas In 
addItIon, It should speCIfically address the Issue of the lIabIlIty of the partIes to 
export transactIons when goods are lost or damaged In tranSIt 
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3 Power of judges to make rules 
A law needs to be drafted clearly empowenng judges to make rules when there 
IS a gap m the wntten law ThIS law wIll need to take mto conSIderatIOn the 
hIerarchy and conSIstency of the judges rulIngs and WIll need to becommg part 
of the trammg for Judges See SectIon I B , above 

4 Code of CIvIl Procedure 
The Code of CIVIl Procedure needs to be revised and updated to elImmate the 
delays mherent m the law datmg from the colomal penod The aVaIlabIlIty of the 
fast track procedures of Ordonnance 93-102 needs to be expanded See SectIOn 
I C, above 

5 ArbItratIon 
Two laws need to be adopted, one addressmg domestic arbitratIOn, and the other 
addressmg mternatIOnal commerCIal arbitratIOn Any legIslatIve reform m the 
area of mternatIonal commerCIal arbItratIOn WIll need to take mto conSIderatIOn 
the Issues conSIdered In thIS author's prevIOUS report on thIS subject 37 

6 Export taxes and fees 
All export taxes and fees WIll need to be reVIewed, and the next annual "/Ol de 
finance" must specIfy WhICh taxes have been repealed and which ones are 
retaIned See SectIon II , above 

7 QualIty control m exports 
ConSIderatIon needs to be gIVen as to when qUalIty control IS oblIgatory Also, 
there needs to be a declSlon as to when thIS WIll be a pnvate or publIc functIOn 
When these declSlons have been made, a law needs to be drafted addressmg these 
Issues specIfically 

8 ForeIgners domg busmess m Madagascar 
A comprehenSIve law needs to be drafted addressmg all of the Issues raIsed m thIS 
connectIOn m SectIOn C, Ie, should foreIgners be reqUIred to have a 
profeSSIonal Identity card, should they be prevented from owmng land? Should 
they be restncted m expandmg their busmess enterpnses? In addItIOn, the 
mconsistency m the laws and regulatIOns regardmg ImmigratIOn procedures needs 
to be clanfied 

9 Bankmg law 
The recently enacted bankmg laws and regulatIOns need to be speCIfically 
Implemented through new admInIstratIve measures WhICh WIll cover the modern 
bankmg operatIOns and credIt mechanIsms as recommended m Mr Cordahl' s 
report See Section III 

37 See footnote 26 
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If 10 MInIng laws 
Recently enacted laws and regulations relatIng to mInIng need to be reVIsed to 
elImInate burdensome procedural reqUIrements, coordInate mInIng and customs 
procedures, and clanfy the abIlIty of foreIgners to partICIpate In the Industry See 
Section III 

In addItIon to these specIfic legIslatIve reform, steps WIll also need to be taken to 

1 EstablIsh procedures for the reVIew of all legIslatIOn for conSIstency and 
observance of the hIerarchy of laws See SectIOn I B, above 

2 ReVItalIze the gnevance commIttee establIshed by deeref no 88-328 for 
consIderatIOn of reform In the export area See SectIOn II 

3 Integrate all of the reforms recommended In thIS report WIth the reform and 
traInIng of the JUdICIary, whIch IS the subject of Mr MaSSIcotte's report 38 

It 1S the SIncere hope of thIS author that such a comprehens1ve approach to 
leg1slatIve and JUdICIal reform WIll Insure a health1er legal enVIronment and encourage 
the expanSIOn of non-tradItIonal exports In Madagascar 

38 Se footnote 18 
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