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DAYl 
Wednesday, Aprd 7 

Welcomes and Opemng Remarks 

IO)~1.r-

A Anfulm, Vice-Chairman of the Supreme CommercIal Court of 
the RUSSIan FederatIon 
Judge Betty Barteau, ChIef of Party, RAJP 
N V Fedorenko, ChaIr of the CommercIal Court of Rostov oblast 
L V Efremov, Head of the InternatIonal Department of the 
Supreme Commercial Court 

ApplIcation ofUmted States Bankruptcy Law 
Presentation by Judge SIdney Brooks, Umted States Bankruptcy 
Court 

Coffee break 

Bankruptcy TrusteeshIp 
PresentatIOn by Judge SIdney Brooks, Umted States Bankruptcy 
Court 

Questions and AnswerslPanel DIscuSSIOn 

ApplIcatIOn of bankruptcy law whIle consldermg commercial 
disputes 
Presentation by 0 A Naumov, Head of the AnalytIcal Department 
of the Supreme CommerCial Court 

QuestIOns and AnswerslPanel DIscuSSIOn 

Lunch 

ApplIcatIOn of Bankruptcy Law 
PresentatIOn by N V Fedorenko, Chair of the Rostov Oblast 
Court 

QuestIOns and AnswerslPanel DISCUSSion 

AdjOurn 
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DAY 2 
Thursday, AprIl 8 

ApplIcatIOn of Bankruptcy Law (contInued) 
PresentatIOn by A K Zhuravsky, Chairman of the Commercial 
Court of Krasnodarsky Kral and 
PresentatIOn by V S Anokhm, Chairman of the CommerCial Court 
of Voronezh Oblast 

QuestIons and AnswerslPanel DIScussion 

Coffee Break 

VariOUS aspects related to applIcatIOn of bankruptcy Law 
PresentatIOn by N G Shlmbaryova, faculty member of Rostov 
State Umverslty 

QuestIOns and Answers (ConclusIOn) 

Lunch 

VariOUs aspects of applYIng )omt stock compames law 
PresentatIOn by G S Shapkma, Judge of the Supreme 
Commercial Court of the RUSSian FederatIOn 

The DefinIng TenSIOn m Corporate Governance In AmerIca 
PresentatIOn by Justice Joseph T Walsh, Supreme Court of 
Delaware 

QuestIOns and AnswerslPanel DIScussion 

Adjourn 
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DAY 3' 
Friday, AprIl 9 

Corporate CrimInal LiabIlity In the Umted States 
PresentatIOn by Justice Joseph T Walsh, Supreme Court of 
Delaware 

QuestIOns and AnswersIPanel DISCUSSion 

Coffee break 

VarIOus Aspects of ApplYIng Corporate Law 
PresentatIOn by S S Karpachyova, Chair of the panel of the 
CommerCial Court of Vol go grad Oblast and 
by N V Kondaurova, Chair of the panel of the 
CommerCial Court of Rostov Qblast 

Questions and Answers, DISCUSSIon 

CloSIng remarks 

Farewell Luncheon 
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JUDGE BETTY BARTEAU, ChIef of Party, RussIan-American JudIcIal PartnershIp 

After receIvmg a law degree from IndIana Umversity School of Law - IndIanapolIs, Judge 
Barteau was m pnvate practIce for 10 years Dunng tlus tIme she also served as a deputy 
prosecutor, a defense attorney, county attorney and as a CIty court Judge She was elected to the 
Manon Supenor Court m IndIanapolIs, IndIana m 1974 where she served for 16 years In 1991 
she Jomed the IndIana Court of Appeals, leavmg that court m 1998 to become the ChIef of the 
RUSSIan Amencan JudIcial PartnershIp, a USAID funded project of the NatIOnal JudICIal College 
and Chemomcs InternatIOnal based m Moscow, RUSSIa ThIs project IS provldmg and developmg 
JudICial educatIOn and traImng for the CommercIal and General JunsdictIOn courts of RUSSIa, as 
well as workmg WIth the courts m the development of techrucal support systems and legal 
publIcatIOns 
Judge Barteau receIved her LLM m the JudICIal Process from the Umversity of VIrg1ll1a School 
of Law m 1994 She IS past preSIdent of the ASSOCiatIOn of FamIly and COnCIliatIOn Courts and 
was a foundmg member of the NatIOnal ASSOCIatIOn of Women Judges She has receIved many 
awards mcludmg bemg named IndIana Women of the Year m 1978 for her contnbutIOn m 
furthenng equabty for women m the busmess and profeSSIOnal fields 
Judge Barteau IS a 1975 graduate of the NatIOnal JudICial College, has been on the faculty smce 
1978, and was the 1993 reCIpIent of the Gnswold Award for Excellence m Teachmg She was a 
charter member ofthe NJC Faculty CouncIl and served as ItS chair for the year 1990 

JUDGE JOSEPH T WALSH, Supreme Court of the State of Delaware 

ReceIved B A Wlth honors from LaSalle College, PhIladelphIa, m June, 1952 and receIved 
L L B degree from Georgetown Umverslty Law School m September, 1954 Was a member of 
the Edltonal Staff, Georgetown Law ReVIew Graduate - Judge Advocate General's School -
Umverslty of Vlrglma, 1956 AdmItted to DIStnCt of Columbia Bar, October, 1954 AdmItted to 
Delaware Bar, March, 1955 

Engaged m general practIce oflaw m WIlmmgton, Delaware, from 1958 to 1972 Served as 
ChIef Attorney for the Legal AId SOCIety, 1958-60 Attorney for House of RepresentatIves of the 
General Assembly, 1960-62 ChIef Counsel to the Pubhc ServIce CommISSIOn of Delaware, 1962 
to 1970 SpeCIal Counsel to the Pubhc ServIce ComrrllssIOn, 1970-72 Counsel to WIlmmgton 
Parkmg Authonty 1962-72 

Appomted ASSOCiate Judge, Supenor Court of the State of Delaware July, 1972, appomted 
VIce Chancellor, Court of Chancery of the State of Delaware July, 1984, appomted JustlCe, 
Supreme Court of the State of Delaware September, 1985 Re-appomted JustIce, Supreme Court 
of the State of Delaware October, 1997 Chairman, CrImmal Code RevlSlon CommIttee 
ChaIrman, Delaware Courts Plannmg CommIttee 1978-1995 Graduate - NatIOnal College of 
Tnal Judges Board of DIrectors, Emstem InstItute for SCIence, Health & the Courts Adjunct 
Professor, WIdener Umversity School of Law ReCIpIent - Herbert Harley Award, Amencan 
JudIcature SOCIety, 1989, St Thomas More Award, 1996 Honorary Doctor of Laws, WIdener 
Uruversity School of Law, 1997 
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JUDGE SIDNEY B BROOKS, Umted States Bankruptcy Court 

A commerCIal law expert With more than 20 years of expenence m commerCIal law, 
htigatlOn, msolvency and bankruptcy and small busmess representatlOn In RUSSIa, advIsed 
RUSSIan Arbitrazh (Commercial) Court cluef Judges on effectIve resolutlOn of bankruptcy Issues 
under current law and made recommendatlOns for lIDprovement of RUSSIa.Tl law Smce 1994, 
served as a presenter and faculty member at numerous conferences and trammg semmars, such as 
the USAIDlBooz Allen & HamIlton~sponsored trammg programs for academIcs and 
profeSSIOnals from the countnes of the former SovIet Umon Has extenSIve expenence lectunng 
and presentmg semmars on bank Insolvency and bankruptcy Issues In Eastern Europe and the 
NIS 

ReceIved lus JD degree from Umverslty of Denver College of Law ill 1971 Smce 1988 
has been holdmg the post of the Umted States Bankruptcy Judge In the DIStnCt of Colorado 

DAVID M VAUGHN, Deputy ChIef of Party 

Mr Vaughn currently serves as Deputy Cluef of Party m Moscow for the RussIan~Amencan 
JUdlCIal Partnerslnp project With IS assIstmg the JUdICIal leaderslnp of RUSSIa to Implement 
JUdICIal reforms Pnor to thIS aSSIgnment, her served m Almaty, Kazakhstan, as a volunteer 
lIruson for the Amencan Bar ASSOCiatIOn Central and East European Law ImtIatIve, where he ran 
two fully-staffed field offices and was responsIble for a varIety oflegal reform programs alIDed at 
judges and lawyers Wlule m Kazakhstan, he also worked closely With the ParlIament on 
Improvmg the qUalIty ofleglslatlOn DaVId Vaughn obtamed a BAm RUSSIan language and an 
M A m polItIcal SClence from the Umverslty of Vermont m Burlmgton, and a J D concentratmg 
m mtematlonallaw from the Amencan Umverslty m WashIngton, DC He receIved RUSSIan 
language trrumng at the Pushkm InstItute of the RUSSIan Language m Moscow and the Umversity 
of Khar'kov m Ukrame He has over SIX years expenence m mternatlOnal, constItutlOnal, and 
cnmmallaw, and has a background m mtematlOnal affaIrs and human nghts Issues 
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SECTION 1 

BANKRUPTCY TRUSTEESHIP 

IUSTICEPLORENCEK 'AURlV\Y 
Chaz,. /!nunla. 

WALTER H. BECKHAM JR. EsQ 
ChauEmmJr" 

JUDGE B B SCHRAUB 
ChaJ, E-",IU 

the partIcipants WIll have an understandmg of the bankruptcy trusteeshIp In the US 

The partIcIpants will study the followmg 

BANKRUPTCY IS NOT BAD! 

LIQUIDATION TRUSTEE - CHAPTER 7 

REORGANIZATION TRUSTEE - CHAPTER 11 AND CHAPTER 13 

ELEMENTS OF A SUCCESSFUL REORGANIZATION 

ADDITIONAL MATERIALS AVAILABLE IN RUSSIAN 



The presentation of 
Judge SIdney B Brooks, 

United States Bankruptcy Court 

BANKRUPTCY IS NOT BAD! 

/ "Bankruptcy" IS not bad or negatIve or destructIve It IS not cnmmal' No 
system IS more mIsunderstood than the bankruptcy system 

/ A bankruptcy law IS an Important, mdlspensable feature of a developmg or 
mature, successful free enterpnse system 

/ An economIC system whIch IS dnven by competItIOn, results m many 
successes and many faIlures A market economy needs a deVIce, a "safety 
net" for those who "fall " 

/ A bankruptcy system allows the honest mdIvidual or bUSIness to get a fresh 
start 

/ Fraud, Illegal conduct or malfeasance are not the cause of most bankruptCIes 
Lost jobs, layoffs, a declmmg economy, medIcal problems, umnsured losses, 
and educatIOnal expenses cause most mdividual bankruptCIes Busmesses 
and farmers are also subject to forces they often cannot control such as loss of 
access to capItal, dIsruptIOns m suppbes or matenals, mergers or acqUIsItIons, 
adverse weather, labor unrest and stnkes, new technology, and market forces 

,/ FaIled or faIlmg busrnesses need, at least, the opportunIty to reorgamze theIr 
affaIrS If they can effiCIently serve a useful commumty or economIC purpose 

./ ReorgamzatIOn of a weak busmess enterpnse can save jobs, sustam a 
communIty, contmue to generate taxes, mamtaIn employee health msurance 
and savmgs programs, and foster anCIllary bUSInesses 

./ A rehabIlItated busmess IS good for ItS employees, supplIers, customers, 
neIghbors, lenders, credItors, communItIes and Its shareholders or partners 

/ A successfully reorgamzed busmess IS lIkely to be much less costly than a 
new, start-up bUSIness 
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,/ If a busmess cannot reorgamze, then Its assets should be dIvIded among Its 
credItors m an orderly, faIr and predIctable fashIOn 

/ A free enterpnse economIC system needs mvestment Investment reqUlres 
mvestors and rIsk takers Investors are less lIkely to rIsk theIr capItal If 
fallure means complete faIlure forever wIth no opportumty for a fresh 
start 

" Investors, partIcularly foreIgn mvestors, are far more lIkely to mvest theIr 
money m an enVIronment that has a set of commercIal and msolvency laws 
whIch are recogmzed, predIctable and enforced 

/ A market economy should encourage entrepreneurs, not pumsh or 
"cnmmahze" them A good bankruptcy system does that 

/' A good bankruptcy system has safeguards to prevent fraud, abuse, deceIt and 
mIsuse of bankruptcy If the credItors are vIgIlant m protectmg theIr nghts, 
the attorneys and authOrItIes are dIlIgent m attacking those who mIsuse the 
system, and the Courts are aggressIve m enforcmg the hIghest standards of 
ethIcs and fair play, the crooks cannot mIsuse the bankruptcy system 

Hon Srd Brooks 
Aprrl1999 
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LIQUIDATION TRUSTEE - CHAPTER 7 

A panel of Trustees IS selected, monItored, supervIsed and, If necessary, 

termInated by the Office of the Umted States Trustees m every JudICIal 

dIStrICt 

QualIficatIOns of Trustees 

Generally, Trustees are lIcensed attorneys WIth expenence and 

trammg In busmess law CustomarIly they also mamtam pnvate law 

practlce m busmess and bankruptcy matters Trustees must be 

bonded and not have any conflIcts of mterest or self-mterest, eIther 

personally, profeSSIOnally or fmanclally 

CredItors may elect a smgle Trustee to manage lIqUIdatIOn of avaIlable 

assets of a debtor mdIvidual or bUSIness reorgaruzatlOn However, usually 

the U S Trustee SImply appOInts a panel Trustee 

Hon. Sid Brooks 
Aprrl1999 
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~ DutIes of a Trustee mclude 

Hon SId Brooks 
Apnl1999 

® Collect and sell assets of the debtor, dIstnbute to credItors 
proceeds of sale 

® Be accountable for all property 

® InvestIgate financIal affairs of debtor 

® Examme, approve or object to claims of credItors 

tID If appropnate, oppose dIscharge of debtor's debts 

® ProvIde mformatIOn to and answer questIOns of credItors 
® In those rare occaSIOns when a Trustee temporanly operates the 

busmess before lIqUIdatmg, Trustee must supply penodic 
financIal mformatIOn, pay taxes, account for everythmg 

® AdVIse the Court on all matters of Importance m admInIstratIOn 
of the estate and WIth regard to dIsputes between the estate and 
any credItor or the Trustee 

® AdVIse the court on the Issue of "substantIal abuse" of the 
bankruptcy system 

® FIle final report WIth the Court and credItors 
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REORGANIZATION TRUSTEE - CHAPTER 11 AND CHAPTER 13 

p;P DutIes mclude all those whIch apply to a LIqUldatIOn Trustee-Chapter 7 

/ Operate the busmess m heu of the "Debtor-m-PossessIOn," or old 
management 

" Investigate acts, assets, lIabIlItIes, finances and operatIOns of prevIOUS 
managers and report same to the Court and credItors 

/ Work WIth and answer questIOns of the CredItors' CommIttee Prepare and 
dIstnbute finanCial and operatmg data for the busmess on a routme baSIS 

" Comply WIth rules of the Office of the Umted States Trustee WhICh mcludes 
( a) filmg an mventory of all assets, (b) reportIng on monthly finanCial and 
operatIOns actIVItieS, (c) reportmg and payIng tax and other compulsory 
oblIgatIOns 

" Employ profeSSIOnals as needed attorneys, accountants, reorgamzatIOn 
speCialIsts 

" FIle a plan of reorgamzatIOn m cooperatIOn WIth credItors and other partIes
m-mterest or ask the Court to convert or dIsmISS the case 

Hon Sid Brooks 
Apnl1999 
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ELEMENTS OF A SUCCESSFUL REORGANIZATION 

/' Prompt FIlIng of Bankruptcy PetItIOn TImely filmg of a bankruptcy petItIOn 
before IrreversIble msolvency and overdue recogmtIOn of the busmess's 
problems 

~ Control ImmedIate and effectIve centralIzed control exerted over all assets 
and busmess operatIOns of the debtor, by the debtor or Its Trustee, after the 
bankruptcy petItIOn IS filed 

#" CredItor MoratorIum ImmedIate and effectIve enforcement of the 
moratonum-or automatIc stay-agamst credItors' collectIOn efforts, 
htigatIOn and foreclosures 

~ CredItors' CommIttee Prompt orgamzatIOn and balanced representatIOn on a 
CredItors' CommIttee that IS (a) attentIve and actIve m the case, 
(b) knowledgeable about the debtor and bankruptcy law, and (c) reasonable 
m ItS dealmgs WIth the debtor 

/ DIsclosure Full and tImely dIsclosure (transparency) of debtor's finances, 
assets and busmess transactIOns IS ImperatIve Estabhshmg an accurate and 
relIable set of books and records for the busmess 

Hon Sid Brooks 
Aprll/999 
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, AccountabIlIty of Management Management of debtor, whether a debtor-m
possesslOn or Trustee, or Manager, should be open, responSIve to credItors 
and the Court, and accountable for busmess admlmstratlOn and decIsIOns 

/ Hard ChOIces CandId recogmtIOn of the true reasons for msolvency and the 
commItment and wIll to take the necessary, often pamful, steps to cure the 

problems 

" CooperatIOn Where feasIble, cooperatIOn, not conflIct, among the dIfferent 
partIes IS essentIal, recogmtIOn of common mterests rather than emphaSIS on 
self-mterest can be deCISIve 

" NegotIatIOn The process of negotIatIOn among mterested partIes IS central 
and mdispensable NegotIatIOn-wIth IneVItable compromIse and 
accommodatIOn-wIll make the dIfference between success and farlure m a 
reorgamzatIOn 

/' Plan ofReorgamzatIOn A negotIated Plan of ReorganIzatIOn whIch 
(a) comports WIth applIcable law, and (b) treats partIes m a fair and balanced 
manner can be the successful result of the reorgamzatIOn process 

Hon SId Brooks 
April 1999 
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THE DEFINING TENSION IN CORPORATE GOVERNANCE 

CORPORATE CRIMINAL LIABILITY 



.. 

Presentatlon by JustIce Joseph T. Walsh 
Supreme Court of Delaware 

THE DEFINING TENSION 
IN CORPORATE GOVERNANCE IN AMERICA!! 

Introduction 

The "gemus of AmerIcan corporate lawn IS Its state-onenred federalIsm and 

lts flexIble self-governance, through mdependent dlrectors and corporate counselors 

who have to make the system work 

Eruerpnstl Ownership and OversIght Issues 

Corporate governance Issues often dtvlde among "enterpnse" and "owner-

ShlP" issues in corporate declslOn-makmg and "oversIght" Issues Ul the board's 

nondeclslon-makmg monitonng role 

Enterprise lSSueS raIse quesuons such as should we manufacture cars or 

wIdgets, and should the plant be In Perth or Pittsburgh? These Issues are normally 

the proper domain of the senior management team There 1S httle or no coun 

mterference in enterpnse ISsues The board of dll'ecrors should be respollSlble for 

formulatmg a strategIC plan WIthm whIch enteIpOse ISSUes fit, although the board is 

usually nor expected to carry out the detalled unplementatlon Stockholder 

mvolvement lD enterpnse Issues IS usually noneXIStent 

~cts from AIUcle by E Norman Yeasty, Clue! ]usncc of Delaware Supreme Court 
The BusIness Lawyer, February 1997. Volume S2, Number 2 
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OwnershIp lssues ralse questions such as should we merge out wldget 

company With an automobile manufacturer and fend off unwanted SUitors who WIsh 

to take control by a tender offer to the stockholders? It IS the owncralup ISSueS 

wruch usually PUt corporate governance stemly to the teSt 

FInally, there 15 one other major area of chrecrorial respoDSlbwty wluch must 

be kept In mmd. That lS the duty of oversIght, wher~ there is no business decIsIon 

of the dIrectors DIrectors must exerCIse reasonable care to see that company 

executlves carry out theIr managenal respotlSlblimes and comply WIth the law 

The Bus'·lIess Judgment Rule 

The busmess Judgment rule can be stated SImply 10 makIng a busmess 

decIsIOn, tho directors are presumed to have acted mdepcndemly, on an mformed 

basIs) in good fB.lth, and In the honest behet that the decIsIOn IS In the best mterests 

of the corporaooo A busmess deCISion will normally be ~UStauled unless the 

presumptIon IS rebutted In elther of two WAyS (1) the process, independence, or 

good faith of the dl!ecrors IS comproIl1lsed, or (11) the declSIOn cannot be attnbuted 

to a ranonal busmess purpose 

Ownerslnp ISSueS may somotnnes unpllcate the tradInonal busmess Judgment 

rule but often ownersrup deClSlOILS reqUIre an enhanced court sc:runny wluch goes 
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beyond the trac1ltional rule That enhanced scrutiny may take several forms, 

dependmg on the cU'cumstances. 

OversIght respoIlSlbdlty does not unpllcate the busInesS Judgment rule because 

lt does not lllvolve busmess decISIOns Dlrectors may be exposed [0 potentIal 

lIabIllty for vIOlatIon of thelf oversIght responslblhty If they knew or should have 

known of managerial malfeasance. IIllsfeID,ance or nonfeasance and dld nothmg 

about It. or if they otherwIse abdIcated thelI' respollSlbll1tleS 

A slgmfiCdIlt element of corporate governance In Delaware, and In many other 

JunsdictlOns, is the expectanon that drrectors, m carrymg out theIr duty to dlrect the 

management of the busme~~ and affarrs of the corporanon, will delegate many 

respoDSlbllltles to management, board COmmIttees and others Moreover, du-ectors 

may rely m good faIth on corporate records, management reports, board comnut

tees, and outsIde experts, provlc1ed that due care IS exercised m selecong those upon 

whom rebance IS placed. 

Increasmgly m the Umted StaleS chrectors are aspIrmg to lugh levels of sound 

corporate practlCe and good corporate governance models In decIslon-makIng and 

oversIght TIus IS true even though fallure to adhere to those asplranonal goals may 

not result 10 bablhty, and these governaIlCe models do not necessanly guarantee 

profitable management perforDlance or freedom from lawsUlts 
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Derivative Suzts 

A stockholder of a corpora non may bnng a derIvative swt agamst dIrectors 

and officers on behalf of the corporaoon in a state or federal coun having 

Junsdlctlon If the stockholder quahfies to proceed With the llngsnon and WIns, the 

recovery or equitable relIef goes only to the corporanon, not to the stockholder The 

coun may award the stockholder reasonable attorneys' fees and expenses, depend.mg 

upon the benefit conferred upon the corporatlOn by the efforts of counsel for the 

stockholder 

It is the corporauon' s cause of acuon which the stockholder seeks to Vl.IlChcate 

That cause at acnOD is an asset belongmg to the corporation and only to the 

corporatlon. LIke all other corporate assets, the coxporauon's cause of acnon should 

normally be managed by the board of dlrectors Accorchngly, the stockholdor 

usually must demand that the board bnng suit. 

What If the dU'ecto!S have a COnflIct because they are clauned to be the 

wrongdoers? By merely naming the dlIectors ill the S1l1t. the plaintiff may not 

thereby urulaterally chsquallfy the dlreclors If the stockholder can state factS W1th 

partlculanty which assert some reason to behove that the drrectors may be 

wrongdoers, the stoCkholder need not demand that the drrectors sue themselves The 
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demand IS excused and the stockholder may prosecute the action on the corporanon's 

behalf If the stockholder cannot plead facts shOWIng a reasonable doubt that 

dIrectors acted properly, the stockholder must demand that the board of dlrectors 

take actlon The board should respond promptly to that demand elther by reJecnng 

lt (If the rejecnon is not wrongful) or by talang some acuon to vlIuhcate the 

stockholder's demand. If demand is excused or wrongfully refused, the stockholder 

may assert the corporanon's claun 

D,rect and Class ACllons 

When a stockholder IS Injured d!rectly (as, for example, when the corporatIon 

comnuts a matenal disclosure VIOUtlOn when seekmg stockholder approval for a 

merger), the stockholder may sue drrectly on Ius or her own behalf Sometunes a 

stockholder who IS mjured dIrectly Ul ~uch a manner may bnng a class actIon, sumg 

on behalf of all stockholders smularly SItuated Class actions are governed by 

speclfic and detalled procedural rules. If the stockholder WlIlS a class aCllon, the 

recovery IS dIStnbuted among the class members and the plaIntlffs may be awarded 

reasonable attomeyst fees and costs by the court, dependmg Oll the benefit conferred 

upon the class Both denvatIve and class aCTlOllS may be settled, but aIlly WIth court 

approval wluch may also mvolve the matter of attorneys' fees aDd COSts 
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Exculpation 0/ Directors From LlabUiIy for Monetary Damages 

Suppose there had been a ma[enal cUsclosure vIolatIOn on a merger approval 

Perhaps IDJUIlCtlVe rellef could be obtaIned at an early stage before the merger IS 

consummated If that faIls or IS JlOt sought, however, can there be monetary 

damages awarded to the stockholder or the class agamst the dIrectors? Perhaps, 

unless an exculpatlon ~tawte apphes. 

Delaware and other sta~s have a statUre that pemuts the stoCkholders, through 

the certlficate of UlCorporatlon, to exonerate completely or lumt the exposure of 

dtrectors for personal lIabIlity to the corporanon or the stockholders for monetary 

damages based on a breach of theu fiduclary That statute does not allow 

exoneratlon If the dIrector IS found to have commItted a breach of the duty of 

loyalty I acts or onuSS10ns not m good fwth, IDteDUOmU IDlscondUCt, a knowmg 

Ylolaoon of the law. unproper payment of dlvIdends or unproper personal benefit 

It should be noted that the exculpanon statute protects only dl.rectors actmg 

as directors from monetary damages Thus, for example, If the certLficate of 

mcorporanon pel1DJts the maxunum statutory exoneratlon, neglIgent but good fanh 

dtsclosure violations would Dot subject the dtrectors to habillty for monetary 

damages Moreover. m such a case there would be no Vlcanous or other monetary 

habuIt)' agamst the corporate defendants If the d1!ectors were sluelded by the statute 
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Nevertheless, mjuncove rehef IS nevertheless avallable agamst the directors or the 

corporatIon, if warranted 

Fiduciary Duhes 

Dlfectors are fiduciarIes to the corporatIon and the stockholders, and owe 

dunes of loyalty and care to hoIh They also owe a duty of full dlsclosure m cerram 

CIrcumstances. The duty of care mcludes the reqwrement that dlrectors inform 

themselves of all material mtormat1on reasonably aVaIlable to them before makIng 

a busmess deCISIon ThIs IS a process reqwrement t and dIrectors may be lIable 

(unless exonerated by statute and charter provIsIon) If they are found to be grossly 

neglIgent In the process TIlls habllity analYSIS may be subject to an enure faInleSS 

hearmg 

The fiducIary duty of loyalty may be unphcated If dlrcctors have a matenal 

confh~t of Interest and cause the corporation to act or nor to act 10 a way that 

benefits them personally, or If they do not act mdependently when .makmg a bUSIneSS 

decIsIon In such a case, dlrectors may be held personally hable Duty of loyalty 

violatlons may also result Ul demand excusal In a denvattve SUIt 

Somenmes It IS not easy Or appropnare to place the conduct of dIrectors m 

sbaIply defined cabms of care or loyalty Snmlarly 1 the duty of dtsclosure reqwres 

c411dor m dJsclosmg all materIal mformaoon wluch would be unporrant to a 
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srockholder m decidIng how to vote The fallure to dIsclose that materlal could be 

fraud or a good faith onusslOn 

Independence of Dveaors 

Duectors will not be protected by the busmess judgment rule when making a 

busmess decIsIon If they have a personal fInanCIal mterest m the deCISIon or If they 

do not act mdependently t i. e • free of dommation or any mottve except the ments 

of the corporate transactIon Independence may become a cntlCall[)8Ue 10 denvauve 

hug anon or In transacuons where dIrectors are alleged to be dominated by an 

mterested party 

Enhanced Scruhny 

If the busmes~ judgment rule IS rebutted, the coutts may employ some form 

of enhanced scrutiny Somenmes there IS a reqwrement that the dzrectors show the 

entlre faJ.rDesS of a tranSacuon Moreover, If there IS a sale of control, the dlrectors 

must obtam the best pnce for the stockholders that IS reasonably available for thelf 

stock 
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The Defining Tension 

The def.uung tension ill corporate govema.nce today is the tellSIon between 

deference to dl!ectors' deClS10ns and the scope of JUdIcial reVIew DecIsIOns of 

du-ectors wluch can be attnbuted to any ranonal business purpose will be respected 

If they are made by dIrectors who are Independent and who act WIth due care and 

m good faIth Otherwise, courts may be called upon to apply some form of 

enhanced scrutIny 

Dll'ectors have to ask hard questIons, and seek and receIve unvarmshed 

advIce. Both lawyers and directors should ask themselves If they can or should "Just 

say no" to a management wluch may be bwed or bent on a problemanc course of 

acnon Counsellors would do well to recIte the comfortable a~ well as the cbili1ng 

words of these and other OplnlOns when givIng corporate advIce 

It IS a common seme axIom that a maJonty of mdepeIJdem, non-management 

dIrectors glves the board fleXIbIlIty to deal Wlth threats to corporate control or the 

"demand" ISsue Ul denvauve llugatlon Also7 a board that has a general pracuce of 

acung Independently-by, for example, regularly evaluanng the CEO or havmg the 

independent dIrectors meet alone regularly-wtll tend to fmel It comfortable to act 

mdependenrly Ul a cnslS Such a board IS not only practtced and capable of 

operanng WIth genume mdependence. but also appears credIble and tends to 
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"cerofyft the bona fides of management Perhaps a court wlll see It that way If 

hnganon should ever become necessary 

Why shoUld dIreCtors not be mdependent and why should they not act 

mdependently" Should a dIrector who IS uuly mdependent agree to serve as an 

Umdependent dJrecror" m an annosphere where the corporatlon or the CEO makes 

a large contnbutlon to a university of wmch the dlI'ector 1& president' Should a 

panner or asSOCiate of a law fltlIl agree to serve as an "mdependem chrector" when 

hIS firm regularly recelves SUbstantIal fees from the corporauon? On tlus latter 

POUlt, I will say only that there 1!t no pel' se prohibmon agrunst the practlce of a 

lawyer servIng as a director of a corporauon wluch 15 a well-paymg client of the 

lawyer's firm Indeed, that lawyer may be a very valuable board member. The 

lSsue 1$ whether he or she will be found to be Independent m a cnncal serung where 

the board must act through mdependent dJ.rectors The Comment to Rule 1.7 t Model 

Rules of ProteSStonal Conduct, states 

.. A lawyer for a cOIpOranoIl who IS also a member of Its board of 
dIrectors should deteI'Il'lUle whether the responslbUltieS of the two roles 
may COnflIct If there IS a materlal rIsk that the dual role will 
compronuse the lawyer's mdependence of professional Judgment, the 
lawyer should not serve as a dIrector" 

Drrectors who ate truly mdependent are sensltlve to appearances. ThIs lS not 

an argument that "~tnlctural bIas" notlons are urutormly vahd Fnendslup, golf 
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LlXeWlSe: Ulere 1~ nOUilllg lO suggest U1at~ on an iSsue or quesnomng IDe loyalty at 

the CEO, the hndge partner of the CEO cannot act Uldependendy as a dUectof. To 

make a blanket argument omerwlse would create a dublOUS presumptlon that the 

dlrecror would sell lns or her soul for fnendsbJp Yet the dIrectors must be aware 

of any appearance that they lack mdependence In short, the better practlce IS that 

each dIrector should be lIke Caesar's wlfe above reproach 
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Presentation by JustIce Joseph T Walsh 
Supreme Court of Delaware 

CORPORATE CRIMINAL LIABILITY 
IN THE UNITED STATES OF AMERICA 

IntroductlOB 

Any dIScussIon of cIlmmal hablllty m The Uruted States of Amenca 

should assume two ~llgruficant developmental factors' 1) crmuoallaw Ul the 

United States of Amenca developed from Enghsh common law as It eXlsted 

prIor to the Amencan R.evolut!on, and li) both private mwvlduals and 

corporatIons are subject 10 Federal as well as State statutory law 

Corporate cnmlOal habll1ty ftrst emerged 10 the IIlld- I 800s WIth the 

development of the doctrmes of VIcarIOUS and Strlct habIllty m tort law 

Conslderauon of recent developments and expanding regulatory praeuee 

reqwres that corporate board~ of chrectors reexamme polley and procedures in 

an effort to reduce the nsk ot exposure to cnmmal habihty 

I C0Nllv10N LA W 

Under pnor Enghsh common law a corporanon could not be conVIcted 

ot a cnme because a corporatIon was unable to fann the reqwsne mens rea or 

"guilty mmd" Early cases adci1tlonaIly supported such a conciu51On by 

reasorung that corporanons could not be Imprisoned. 
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In the mld-1800s WIth the development ofvlcanous and strict hablllty, 

employees' acts and mtent began to be unputed to the corporanon The courts 

recogruzed that corporatlons act through agents and that the lllterests of pubhc 

welfare outwe1ghed any meqUlty m holdmg the corporatIOn respons1ble. The 

development of these doctnnes IOglcilly extended to corporate Cl'llllUlalllabllny. 

In 1909 the Uruted States Supreme Coun fll'St found that a corporatIOn 

could be criminally hable for acts or omlSSlons of an agent acting wlthin the 

scope of Ins employment The Supreme COUlt affirmed the convIctions of a 

raIlroad company relatmg to publIshed rates and the glVlng of rebates to 

partlcular shlppers In domg so the Court recogru.zed that a corporaUon acts by 

lts officers and agents, and that It was takmg only one step farther than the 

pnnciples already govemmg CIVll hablhty. 

II THE MODEL PENAL CODE 

In 1956, the American Law Instltute CODSldered the Model Penal Code 

sectlon 2 07 provuimg for cr:i.mmal hablltty for corporate conduct This sectlon 

provides three bases of hablllty. 1) a broad respondeat superzor theory of 

habulty for minor offenses or Vlo]anons, 11) a theory ofhablhty based on faIlure 
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to dlscharge duties of affirmatlve performance, and lll) a restncted theory of 

hablllty for offenses defined In the Penal Code 

Under the broad respondeat superior theory, a cOIporation 15 cruw.nally 

hable for mmor mfractions and non-Code penal offenses when the statute 

creattng the offense demonstrates a legIslative pwpose to hold cOl1'oratlons 

liable and that putpOse plawly appears Tlus theory ofhability also requires that 

the agent be acting Wlthm the scope of employment and on behalf of the 

corporatIon 

The second theory of hablhty unposes cnmmal habihty on cOIJIoratlons 

for fallure to 41Scharge a specIfic duty unposed on the corporaoon by law The 

thtrd meory provldes that a corporauon Wlll be crmunally responsible If the 

conduct constltutmg the offense IS authon~ commanded, sOllCltcci, 

performed, or recklessly tolerated by the board of dIrectors or a high managerial 

agent actlng Wlthm the scope of employment and on behalf of the corporatlon 

The Code defines high managenal agent as corporate officers or agents haVll1g 

dutles of such responsibilltles that therr conduct may fatrly be assumed to 

represent the polley of the corporation 

.. 
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III STATE L.AW 

By 1988: only twenty-elght states had clearly estabhshed corporate 

cnmmalliabilitY Twenty-four had done so legIslatively, many panemed after 

the Model Penal Code Yet the vast maJonty of states that have adopted 

proVISIons based on the Model Penal Code have broad!med and altered many of 

the corporate !lab1lity proVIsIons 

For example, a ma.Jonty of the states have broadened the flI'st theory of 

liability based on respondeat superior to include any ~tatute that demonstrates 

the requislte leglslatlve mtent to hold corporatlons hable} mcludIng penal 

statutes or offenses more senous than a V101atlon In Delaware, for example, 

under thIS theory ofhabllIty the offense must be a nnsdemeanor or a Vlolanon, 

and the statute must "clearly mdlcate a legislative mtent to nnpose hab1l1ty on 

a corporatlon If 

Some states have also broadened the Code's appbcanon through their 

defirunon of"htgh managenal agent' pertammg tD the thIrd theory ofhablhty. 

Only a minonty of states with such a provIsIon have followed the defimuon of 

the Model Code In Delaware, for UlStance, "lugh managenal agent" IS defined 

to mclude any officer or agent tn a poslUon of comparable authonty Wlth respect 
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to the formulatlon of corporate pohcy or the supemslon m a managenaI 

capacIty of subordinate employees 

W lth respect to potentlal defenses, some states, mcludmg Delaware have 

leglslauvelyprovldt!d hablhty notwlthstandmg that the conduct constltutmg the 

offense was Impemusslble corporate actlVlty or ultra vzres A corporatlon may 

be cnmmally llable for employee conduct 10 contraventIon of stated corporate 

polley. Federal case~ have held that a de/acto corporatlon may be cnmmally 

llable as well as successor corporatJons followmg a merger Also, a corporation 

may be prosecuted after chssolutlon if such actlon is authorized under the laws 

of the state of incorporatlon, such as by a provlsion authonzmg any smt or 

proceedlng agamst the corporatlon Wlthln a speclfied tlme penod after the 

dlssolutlOn Tlu~ stands in contrast to the common law wruch treated a 

dIssolved corporatlon m the same manner as a deceased person 

IV. FEDERAL LAW 

By the nuddle ofthts century, corporate cnmmallulbility had more fully 

developed In the federal system Federal courts generally peront a corporatIon 

to be held cnmmally responslble tf the agent acted Wltrun the scope of 

employment and for the benefit of the corporanon Actmg Wlthm the scope of 
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employment relates to the agents actual or apparent authonty. An tntenuon to 

benefit the corporatlon translates into a detennmation that the agents action was 

done with a Vlew of funhenng the corporatlon' s business, mdepentient of 

whether any actual benefit accrued SlnularlYJ the fact that the agent also 

denved a benefit does not elumnate O~ dImuush the resultIng corporate benefit. 

Federal courts have utulzed the "collectIve knowledge" doctnne to find 

corporanons crllIlUlSlly liable even when no smgle agent IS found to be at fault 

Tlus docmne PCrmlts the corporatIon to be cnrnmally hable If the agents or 

employees collectIvely knew, or reasonably should have known of the eXIstence 

of the crunmal Vlolatlon Recently F eden.! conVlctlons of corporatlons have 

lOcreased from a few dozen per year to hundreds per year 

V. PUNISHMENT 

A cOIporanon cannot be impnsoned Therefore a corporatlon cannot be 

prosecuted for a cflmlnal offense pumshable only by death or unpnsonment 

Yet a corporanon can be subject to a statute that provides for the payment of a 

fine or unpnsorunent, or both Ul the discretlon of the court Courts have also 

held that a when two or more mdependent penaltles are prescnbed by statute, 

a penalty that can be Imposed on a corporatlon WIll be mvoked. 
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HlstOrlCally, fmes have been the principal pumshment for cnminally 

hable corporations In adchnon to a fine, a corporatlon may be ordered to pay 

restltution or may be placed on probatlOn. No state has adopted a system of 

sentencmg comparable to the Federal Sentencmg Gwdehnes State Judges 

generally have a large amount of ruscretlon m scntcncmg. 

The Federal Sentencmg Gwdehnes governing corporatlOns and other 

busmess organIzations took effect on November 1, 1991 The Gwdelmes were 

desIgned so that the sanctlons imposed upon orgaruzatlons Wlll proVlde Just 

purushmcnt, adequate deterrence, and mcentlVes for orgawzatlons to mamtain 

mtemal mechmusms for pr~wentlng, detectmg, and repoI1mg cnmmal conduct 

The GUldelmes apply to most federal felorues and Class A nusdemeanors, 

but do not apply to envlfonmcntal, expert control, and food and drug offenses 

A corporatIon's sentence under the GUldehnes may be compnsed of a remedial 

order, a fine, and probatIon for up to five years The remechal order in tum may 

mclude restJtutJoo, prevention of future hann. commumty seI"VlCC and notice to 

V1CtlUlS 

Under the gwdtdmes a court starts WIth an offense level dependent upon 

the nature of the cnme and then denves a base fme The court also dctennines 

the corporaoons "culpablhty score" whtch may adjust the fine up or down based 
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upon consIderatlon of vanous aggravatmg and IIUtlgating factors Aggravatlllg 

factors lItclude 1) partlClpatlOn m or wlllfullgnorance of the offense by a hlgh-

level employee, 11) repetlllon of offenses, m) wIllful obstructIon of Justlce 

dunng the mvestlgatlon; and IV) vlolatlon of probation or a court order. 

:M1ngaung factors tncludet 1) the exlstence of an effectIve compliance program, 

11) the voluntanlyreport of the offense, w) full cooperatIon In the lIlvesttgauon, 

and IV) a clear demonstratlon of acceptance and resporuuhllity for the offense 

VI. EXAMPLES OF CORPORATE CRIMINAL LIABILITY 

Federal secunues laws proVlde that corpor8tlons can be subject to 

crImmal prosecutIon for WIlful vlolauons of substantive provIsIons and 

regulanons A corporanon and thn!e of its prIncIpals were recently indicted for 

conspll'acy to engage m illegal tradmg on the floor of the New Yark Stock 

Exchange and also WIth falsIfyIng requIred books and records Although 

eventually settled, two cOfporauons were cnmmally Ulvesngated for the 

submlSSl0n of false and unauthonzed buis. and the entenng mto of unlawful 

agreements with respect to tradmg in fmancing and secondary markets. And 1I1 

1994, a corporauon was charged Wlth secunnes fraud for Ill1s1eading investors 
. 

about the rates of rerum and taX status of mvestments m lImIted partnershIpS 
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Other examples of recent corporate cnmmal lnVestlgatlOnS and 

COnVlct10nS lUclude 1) m 1993 t a corporation was investIgated for fraud tn the 

manufacture and repair of 8.uplane engme parts that resulted ill 8; consent order, 

11) 1990 corporate convICtlons based on tWo major envlIonmental statutes for 

knowmgly transportmg and causmg the transportatlon of hazardous waste to a 

faclhty WIthout a permit, and for knowmgly treatmg, stonng or cUsposmg of a 

hazardous waste mthout a pernut, 11i) a 1993 conVlcuon for conspll'acy and 

Interstate transportatlon ot obscene matenals m vIolation of federal law ~ and iv) 

conVlCtlons for conspiracy, and makIng and usmg false documents on a matter 

Wltlun the Junsructlon of a federal agency related to the falSLficatlon oflogbooks 

and records reqUlred to be mamtamed m connectlon WIth the conunerclw 

enterpnse of 'Producmg blood plasma 

VII RECENT DEVELOP:MENTS 

The recent trend, especlally at the federal level. lS to Increase cnnlUlal 

mv~tJ gatlon and prosecutlon of corporauons Recogruzmg that fines have been 

Vlewed ~ sImply a cost of doms busmess, recent leglsla:b.ve enactments not only 

mcrease the amount of the fines but also mcrease the potential Jall terms to be 

served by those 10 charge 
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In 1991 t Cahfonua enacted the Califorma Corporate Crunmal Llabihty 

Act provldmg for potentlal cnmmal hablhty to corporatlons and theIr managerS 

for knowmgly concealmg senOUS dangers from thell' employees or covering up 

harmful consumer product defecrs from regulatory authonties This Callforma 

enactment has been called the "Be-a-Manager, Oo-To-J81l" law. Under the act, 

corporatlons and managers who have knowledge of a serious concealed danger, 

meamng informatlon that would convmce a reasonable person m the 

clrcumstance~ In wluch the manager IS SItuated that the senous danger extsts, 

must noufy the relevant regulatory authonty Wlthm fifteen days, or In the case 

of lIllIIlinent risk of great bodily harm or death, mnnechately The corporat1on 

may be fined up to $1 mIlllon for a vIolatlon of the act 

Federal cnmmal enforcement of env1!onmentallaws bas also been on the 

Increase Wnh deterrence as the pnmary obJectlve, stronger sancnons and new 

cnmmal penaltles have been tnserted mto each major enVIronmental statute For 

example, in 1987 Congress amended the Clean Water Act mcreasmg potential 

Jail tlme and inserting a "knoWIng endangermentU prov1slon which imposes 

mwmum penaltles of up to fifteen years in pnson and $1 IIll1hon fines for 

orgamzanons In 1990, the amendments to the Clean Au' Act upgraded offenses 

to felony status and also mserted a "knowing endangerment" prOVl~lon 
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Presentatlon by Jusuce Joseph T. Walsh 
Supreme Court of Delaware 

PIERCING THE CORPORATE VEIL: 
A COMPARATIVE ANALYSIS 

A baslc purpose of the formatton ot a corporatIOn IS to lImit the hab1l1ty 

of the shareholders to the capltal contnbuted In exchange for theIr shares of 

stock Shareholders are not ordmanly hable for the obl1gaoons and debts of the 

corporation whlch IS vlewed as a separate entIty Under certaln crrcumstances, 

however, the law provldes a means to dlsregard the corporate fonn and the 

general mle of hmited hablhty By "plerclOg the corporate veLl," one has 

succeeded In establlsbmg such circumstances, and 18 pcrrrutted to look chrectly 

to the shareholders for satlsfacuon of corporate obhgatlons 

I DEVELOP~NT OF THE DOCTRINE 

The ablhty to "pIerce the corporate vell" developed through case law 

State mcorporatIon statutes make no express prOVISIon for the apphcanon of the 

doctnne. although statutes and coun rules pennIt such SUIts and provlde 

procedures The Model Busmess Corporanon Act provldes that shareholders 

are not personally hable for the acts or debts of the corporatIon unless otherwIse 

provlded Ul the artlcles of mcorporatlOn or the shareholder becomes personally 
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l1able ~'by reason ofhls own acts or conduct" Smuwly, Delaware provides that 

a corporatIon may mclude m the ceruficate of Incorporation a provlsion 

"lInposmg personal habillty for the debts of the corporatlon on 1tS stockholders 

to a specIfied extent and upon specified condltlons t otherwlse, the 

stockholders .. , shall not be personally hable for the payment of the 

corporation's debts except as they may be hable by reason of thell' own conduct 

or acts" The courts were left to aruculdte the "testa" or Hfactors"to be uuhzed 

In detenmrung under what clIcumstances it would be deemed appropnate to 

"pierce the vell n 

The coutts tradmonally ruled that the doctnne was to be used to "prevent 

fraud, oppressIon or Illegality" and to "aduevo equIty Sf Certam factors also 

emerged FU"st, only closely hold corporatlOllS, those with one or a few 

shareholders, have had thelt corporate vells pIerced A recent study found that 

plercmg only occurs ill close corporatlons or wlthm corporate groups 

Cparent!subsldtary or slblmg corporatlOns) and does not occur In pubbcly held 

corporatlons J 

IThomp~on, Robert B. Piercing Ih~ Corporate Veil An Empmcal STudy, 76 
CORNELL L REV 1036 (1991) 
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Courts also appear to draw a dlstmctlOn between voluntary and 

mvoluntary credttors. The Vlew IS that a voluntary credltor~ such as a suppher, 

customer, lender, or employee can annclpate and account for the nsks of dealmg 

WIth a corporatIon and the hmlted bablhty of 1tS shareholders 

Another conslderatlOn which mIght ntfluence a court faced With the ISSue 

of pIercing the corporate velllS whether corporate formahtles, such as issumg 

stock, holdmg shareholders' and duectors' meetmgs) and keepmg corporate 

mmutes have been followed and observed Jusuficatlons for applymg these 

factors are 1) by disregardmg the corporate formalities, those mvolv~d should 

not be able to benefit from the mere corporate oXLStence - essentlally to be 

treated as a corporanon, one should act bke a corporauon, u) the lack of 

corporate formahnes mlsled or confused tlurd pames as to who they were 

dealmg wrrh, and 111) the fallure to observe corporate formalIues may nuse the 

Issue of the unproper usage of corporaUon funds by 8 shareholder to the 

dlsadvantage of actual or potential credltors. 

The comnunglmg of corporate and personal assets IS another 

cOllSlderatlon taken mto account by the courts when plercmg the corporate veil 

Agam, wIth the pro~ctIon of credItors In nund, the theory lS that the 

conurunglmg of assets mdlcates a dIsregard for the lCgltunate expectatlon of a 
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corporate credltor that the company assets mIl be available to meet lIS 

obhgat1on~ ConfusIon ot a SubsIdIary's affwrs has often been cIted by the 

courts as a reason to rusregard separate mcorporatlon and has provIded one of 

the bases for the Enterpnse Llablhty Doctnne whIch 1S used to dzsregard 

muluple mcorporatlons of the same busmess. A recent study found that courts 

are more mclmed to plefCe the vell between slblmg corpOratlons than in a parent 

SUbSldiary context 

Yet another factor mvolved m a court's decIsion to pIerce the corporate 

vell relates to undercapltahzabon or purposeful [allure to Insure A busmess 

that has lrttle or no capItal, wIthout some addltlonal aggravatmg factors, IS 

usually not subject to pIercing The courts look to whether the corporation 1S 

operated wnh sufficIent capltal to meet the anuclpated busmess nsks 

PIercmg may also be mfluenced by the aCtlon:, of the partl.clpanng partles 

Those shareholders who are not active in the busmess W111 not be as !table as 

those whose actlons dlsadvantaged the creditors For example, an mdrvldual 

shareholder who also served as a chrector or officer IS more lIkely to be lIable 

The most determmauve facror In cases lDvolvmg the plercmg of the corporate 

vel11s the presence of a IDlsrepresentatlon Shareholders who llllslead credItors 

U1to bellevmg that personal guarantees are uxmecessary are more hkely to be 
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held personally hable for the corporations obhgatlons Fmally, the recent study 

found that courts were more Inclmed to pIerce m envU'OIUllental and other cases 

where "there IS a strong regulatory purpose" and that tlus IS addltJonally 

reflected ill those cases by the courts' lImIted usage of tramuonaI pIercmg 

factors. 

IT COZvlPARA TIVE ANAL YSIS 

Artlde 56(3) of the Clvll Code ofth" RUsslan FederatIon (''the Clvd 

Code"), wluch came mIO effect on January 1, 1995, sets down the general rule 

of limned l1ablhty 1 ArtIcle 56(3) provldes that "[tlhe founder (partlClpant) of 

a legal ennty or the owner of lts assets do not mcur the hablhty for the 

obligaoons o1"a legal entity, and a legal entity is not l1able for the obligauons of 

a tounder (partIcIpant) or owner, WIth the excepuons set forth by [the] Code or 

the foundauon documents of a legal entIty " 

Thus, the elVll Code allows the foundation documents (charter and 

foundauon agreelnent In the case of a luruted habutty company, and charter for 

aJomt stock company) of the tmtlty to alter the general rule oflllUlted hability, 

Just as the Model Busmess Corporauon Act 9 6 22(b) and the Delaware General 

-Ths analYS1! ot the Russlan laws rehes bcaVlly upon Z~ Zhamla A • SpC!cial 
Report The Llablilry ojShareholdBrs and Officers Unde~ the Russian Federation Law3 on 
Joint Sto~k Compame~ and Llmlled Llabllil)1 Compames, Vol 8, BNA'~ Eastem Europe 
Reporter, p 561 (1998) 
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Corporatlon Law § l02(b)(6) so permn But unhke Amencan statutory 

corpora.tlon law wruch left to the courts to defIne what "acts or conducr' mlght 

gIVe rlse to personalllablhty of the shareholder, the CIvIl Code, the Law on 

J Olnt Stock Comparues ("the JSC Law"), and the Law On LlllUted Llabllity 

CompanIes ("the LLC Law"). have provIded tha.t certam persons may bear 

habl.bty 1) for causmg the lnsolvency or bankruptcy of aJomt stock company 

or a hnnted habillty company, u) for the losses of a JOtnt stock company or a 

lImIted lIabIlity company, and m) for contracrual obhgatlons of aJomt stock 

company or lImlted habllity company to third partles 

The Clvll Code and Laws specify the potentIal bearers of habihty 

mcludmg parent comparues that are shareholders ofJomt stock comparues and 

parnClpants ofhIDlted lIabIlity comparues, the board of dlrectors or SUperYlsory 

councll, members of the executlve body or mwvldual executlve officers, an 

mruvldual manager, and addlllonally an external corporate manager of a JOl.D.t 

stock company. In the case of msolvency or bankruptcy persons who have the 

right to gIve '~b1.Udmg mstructl.ons" to aJolllt stock company or luruted habIhty 

company (unless It 15 a parent) may meur lIabIlIty Further, lfthe person who 

has the nght to grve bmdIng mstructlOns IS a parent company. hablhty for losses 

and contracts can also mcur An HOppOrturuty to dlrect the acnvlty of a 
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company," broader than a nght to "gIVe bmdmg instructions," also creates a 

potential basIS for mcurring hablllty and may anse through controllmg 

pamClpatlOn or In accordance Wlth a contract 

In Amencan general corporatlon law, "plercmg the corporate vel!" 15 

usually lul11ted to actlQDS seekmg to hold shareholders liable for more than thell' 

lrutlal mvestments In actions against officers, dIrectors or shareholders for the 

debts of the corporatlon, Delaware law reqUlrcs first that the creditor of the 

corporation have obtalI1ed a judgment agamst the enUty. Efforts to hold 

dIrector!>, officers and employees hable normally proceed through different 

procedural channels such as denvatlve sUIts and are based on other theones of 

hablhty. such as fidUCIary dutIes SUItS agamst drrectors, officers and 

employees also may face vanous hurdles For example, general corporatlon law 

provIdes that a corporanon may mdemrufy officers, dLrectors, employees and 

agents tfthey acted 10 good falth and reasonably bel1evcd their conduct was ill 

or not oppo~ed to the best Interests of the corporatlon The theory is that ill 

order to encourage qualIfied persons to md U1 the management of a corporation, 

and conespondmgly to take busmess nsks that are m the best mterests of the 

company, the potentIal exposure to personal lIabIlIty needs to be reduced or 

Illlnmuzed 
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A, Bankruptcy 

Arb.c1e 56(3) of the ClVll Code provIdes that '1h.e founders (paruclpants) 

of a legal entlty, owner of the property of a legal entlty or other persons who 

have the rIght to glVe bmdmg mstrUClJons or othetW1se have the 0PPorturuty to 

wect the actiVity of a legal enuty can bear secondary habllIty for the msolvency 

of a legal entIty, provlded that such legal entlty lacks suffiCIent assets for 

fulfillment of Its obhgatlOns" The JSC Law only adds a requirement of 

advance knowledge that due to the use of the nght to gIve bmdmg mstrucuons 

or opponumty to c:hrect the aCUVlty, the subsuuary Wlll become msolvent It is 

unknown whether actualla10wledge 15 determmed by an obJecttve or subjective 

standard The LLC law does not reqUJ.re knowledge but only that the faulty 

actlons of the parent caused the bankruptcy 

The RUSSIan Insolvency Law has two maul reqwrements necessary for a 

bankruptcy declaratIOn - three months havmg passed smce the date of fallure 

to fulfill an obhgauon, and the Slze of the debt must exceed 500 Umes the 

Ill.Ul.Ul1Un1 monthly wage establIshed by law In the Urured States, bankruptcy 

is governed by federal law State corporatlon statutes, however, do provide for 

the appomtment of a receIver by Ii court for an insolvent corporation An 

UlSolvent corporauon 15 generally either unable to pay debts as they become due 
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In the usual course of bus mess or has habtllUes exceeding Its assets Federal 

bankruptcy Judges follow state law when applymg the doctnne of pIercmg the 

corporate veIl. Therefore the same factors dlscussed prevIously, 1 e , the number 

of shareholders and their role, the observance of corporate formaltttes, the 

presence of fraud or nu~representatlon, the commmglIng of assets, 

undercapltalJzatlon, and the presence of fraud or mlsrepresentauon, WIll be 

utlhzed in the court's declslon to pIerce 

Bf Losses 

The RUSSlall CIVll Code defines losses essentlally as real damages and 

lost profits The CIVtl Code pemuts hablhty for losses to be lumted through 

contract A parent may be hable for losses Ulcurred by a jomt stock company 

If the palent company had the nght to gIve bmding InStruCtlOns or the 

opportUnlty to cbrect the acnvny of the company and then used cuher of these, 

knowmg m advdIlce that such actlon would cause! the losses. The LLC Law, as 

WIth bankruptcy, does not require the advance knowing of the parent, but 

provldes for hablhty If the parent caused the loss through faulty actions 

Therefore the LLe Law prOVIdes a broader base ofpotenUal hablhty than does 

the JSC Law 
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Officers who enJoy certam deC1Sion malang and managenal powers may 

mcur hablhty ill even more Circumstances Under both the JSC and LLC Laws. 

mchVlduals may be Jomtly and severally lIable for losses The Laws proVtde that 

ordmary busmess p~(:tlces and L\other relevant cODSlderatlons" shall be taken 

mto account 

In the Umted StateSr shareholders will not be lIable for the losses of B 

COrpofStlOn unless a court bas declded to plerce the corporate veIl m an effort 

to prevent fraud, oppreSSlon or lllegality and to achleve eqUIty Dll'ectors of the 

corporatlon, who pursuant to statute are the ultunate managers of me company, 

are protected by the busmess judgment rule The business Judgment rule creates 

a presumptlon that m makmg a bus mess declslon. the dxrectors of a corporation 

acted on an mfonned basIS, ill good falth, and 1Il the honest behefthat the actton 

taken Was m the best mterests of the corporatton The presumptlon may be 

rebuned by eVl.dence of a breach of any of the board's mad of fiduclary dUfles, 

loyalty. good fwth and due care 

'Ibe Russlan Laws appear to step m the rurecuon of a busmess Judgment 

rule. However, talo.ng mto account busmess practlces and "other relevant 

conSlderatlons" does not appear to rise to the level of a presumptlon protectmg 
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directors and recoglllZltlg the fundamental pntlClple that the busmess and affairs 

of a corporauon are managed by or under the du'ectton of Its board of directors 

C, Contractual LJabdtty 

The RUSSIan ClVil Code prOVIdes that a pa.~nt WIth the nght and authonty 

to give bmdmg mstrUctlons to the subslmary assumes Joiut and several habthty 

WIth that company for transactlons taken lD. fulfillment of those instrucnons 

The JSC Law agam utlhzes the concept ofbmdmg UlStruCtlOns and opportunIty 

to dIrect actiVlty but reqwres the nght to gtve bmdmg mstrUCtlons be provided 

by agreement or charter The LLC Law agam does not reqwre that such a nght 

be !:to estabhshed 

In the Uruted States, the recent study found that courts pIerce the vetI 

more often m contract cases A recumng theme or rationale III these decIsIons 

focuses on nusrepresentatlon As Wlth losses, shareholders are not lIable m the 

Untted States unless a court has deCIded to pIerce the corporate vell And agam, 

<hrcctors wtll not be hable absent a breach of fiduciary duty 
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