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tIme for full mvolvement on the Czech SIde could occur The determmatlOn also mvolves

should be coordmated \\ Ith any othel ongolllg educatIon and mformatIOn effort 111 the Czech

decIdmg whether CMPI or any other group IS gOIng to partICIpate, 01 \\hether tI1IS workshop

ongInally targetted for June Smce our Involvement should be less lI1tense as to that task we

when

how to unbundle or dlsaggregate rates, espeCially transmission prIcmg

specialIzed accountmg pnncIples, mcludmg decomIssIOnmg and
revaluatIOn ofassets (due to InflatIon, etc, current book value could
be far less than replacement value)

separatmg regulated functions from non-regulated (e g ,
regulated entIties own hotels)

a

A general reVIew of energy related laws and decrees ThIS review wIll Incorporate the
prevIOUS work by Vanek, and IdentIfy what sectIOns of the Act need changes, what
should be supplemented

As to tlmmg, Task #2 must be coordmated WIth the workshop That program was

We descnbed thIS workshop to Antos and the others In the meetIng 0 f Maq::h 19 as
InvolvIng mostly Floyd DaVIS and the Arthur Andersen team, wIth relatIvely lIttle
legal mvolvment

A paper on definIng the role of the MOlT on authorIzmg (lIcenSIng) and the role of the
MOF on prIce regulatIOn, with an explanatIOn of how these two minIstrIes' areas are
coordmated We deSCrIbed thiS paper as mvolvIng more legal Involvement, and as
mcludmg a dISCUSSIOn as to how thIS bIfurcated system works elsewhere, along wIth
a recommendatIon as to ImplementatIon of a coordmatIOn mechamsm

b

The workshop on regulatory Issues We Identified the sub-tOPICS for thiS task, to be both
the subject of the workshop and a paper to be dissemmated pnor to the workshop as

need to determme when Bechtel and AA tlunk they can put It together and when the optImum

c

Followmg up on our conversatIOn yesterday, and after reVIeWIng my notes, the prevIOusly

developed workplan was as follows
the powerbroker memo already completed (although I assume you WIll check whIle m

Czech as to any response from the government and necessary follow up work)
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RepublIc ObvIOusly, the tImmg and nature oftms effort also depends on where Ken Hobbes

and AA have gone on revenue reqUIrements WIth the regulatory bodIes to date

Task #3 we contemplated as commg shortly after the workshop, although It does not

seem dependent on that program, and so could come earlIer or SImultaneously Task #4 IS the

wrap-up, and comes last

I thInk you need to talk to our regulatory contacts In Czech, make sure that these are the

Items they stIll want, and pm them down 011 the most helpful tImIng for them GIven the fimtL

nature of thIS project, I would suppose sooner rather than later makes sense, unless the polItIcal

SItuatIOn IS gomg to change In the near future 111 a way that could affect the dIrectIOn of these

tasks

Tell me If you want more mput from me pnor to your tnp, or If there's anythIng you want

me to do whIle you're gone I'll be here Monday, June 10 (I have a Law Court argument m the

mommg), then out untIl June 18, the next Tuesday There IS a ship-to-shore telephone on the

Island Tell me Ifyou need that number

LIT 67297-[ DOC

(



framework for the electncIty sector m the Czech Republtc

Common Rules For The Internal Market In ElectncIty" ("the DIrectIve") whIch

from whIch the DIrectIve flows, and a few other artIcles m the Treaty affectmg the

electrIcIty mdustry (ArtIcles 85-86 on competItIon polIcy, and ArtIcles 30-34 on

MEMORANDUM

INTRODUCTION

Apn19, 1997

The European Umon ("EU") DIrectIve on LIberalIzatIOn
of the ElectriCIty Sector and Related ProvIsIOns In the
Treaty ofRome

VltHor8.cek

John GullIver and Cathy Connors

The paper focuses only on the DIrectIve, ArtIcle 90 of the Treaty of Rome

No attempt IS made to compare these DIrectIVe or Treaty prOVISIOns WIth

ThIS paper descnbes the proVIsIons In the "DIrectIve 92/92/EC of the

any speCIfic aspects of current or proposed Czech law The purpose of the paper IS

you can gIve some thought as to how we can (l) make our proposed amendments

to prOVIde a general summary of the DIrectIve's contents and reqUirements, so that

state monopolIes) The paper does not dISCUSS any other ED law

European ParlIament and of the CounCIl of 19 December 1996 Concermng

could reqmre changes m Act No 222/1996 Call and other aspects of the legal
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to Act 222 as consIstent WIth the DIrectIve as possIble, and (2) convey to the appropnate Czech

authontles the need to make further changes In the law If they WIsh to comply WIth ED

reqUIrements

The ImplIcatIOns of the DIrective on the Czech electnclty sector and Its legal framework

are based on the general concept, embraced III the DIrective and supportmg Treaty prOVIsIons,

that, once the DIrectIve comes fully mto force, the relevant market umt becomes the EU and Dill

the Czech market Trade restnctIOns WIth non-ED members may be permItted on a cornmon

baSIS but, In general, restnctlons on electrIcIty trade agamst other ED member states (mcludmg

other new Central and East European members) wIll be prohIbIted Thus, competitIOn In

generatIOn for the part of the Czech electncIty market opened to competItIOn must encompass all

eXIstIng and new ED members

SUMMARY OF CONCLUSIONS

At least two major areas ofeXIstmg Czech electncity law WIll need adjustment In order to

meet DIrectIve reqUIrements

I approval of the constructIOn of new generatIng capaCIty

(see ArtIcles 4-6 of the DIrectIve),

and

2 allowance ofdIrect contractmg between generators and certaIn end-use customers,
eIther through access to the transmiSSIOn and dIstrIbutIOn WIres, or through a
SIngle buyer optIOn

(see ArtIcles 17-19 of the DIrective)
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Certam other aspects of eXIstmg Czech law could also be deemed antI-competItIve by the

ED under ArtIcles 85, 86 and 90 of the Treaty of Rome For example

the ED could dIsapprove of certam long-term contracts (or certalll terms 111 those
contracts) entered IOta between CEZ and dIstrIbutors, and/or any CEZ generatmg
affilIates

(see ArtIcles 85, 86 and 90 of the Treaty of Rome),

and

2 further dIsaggregatIOn ofgeneratIOn, dIstnbutIOn and transmIssIdn, mcludmg an
ownershIp lImItatIOn law, would probably make It easIer to meet general Treaty
pnncIples

(see ArtIcles 85 and 86 of the Treaty)

DISCUSSION

I NE\V GENERATION CAPACITY

In order to meet DIrectIve reqmrements, eXIstIng law should be clanfied and

supplemented to set out the speCIfic cntena used to permIt the constructIOn of new capaCIty

Under the EU DIrectIve, Member States can choose to permIt constructIOn ofnew

generatmg capaCIty through eIther (1) an "authonzatIOn procedure", or (2) a tender process (Art

4) EIther optIOn -- authonzatIOn or tender -- must apply "obJectIve, transparent and non-

dISCnmInatory" cntena (Art 4)



5(2» and

5(1» These cntena "may relate" to

the grant of authonzatIOns for the constructIOn of generatIng capacIty In their temtory" (Art

Mr Vlt Horacek.
Apnl9, 1997
Page 4

,,1

The "detaIled cntena and procedures" for authonzatIOn must be "made publIc," (Art

(h) the proVISIons ofArtIcle 3

applIcants shall be mformed of the reasons, which must be objectIve and non­
dlscnmInatory, for any refusal to grant an authonzatIOn, the reasons must be well

(d) use of pubhc ground,

(b) protectIon of the enVIronment

(a) safety and secunty of the electncIty system

Where the authonzatIon optIon IS chosen, "Member States shall lay down the cntena for

(g) charactenstIcs partIcular to the applicant, such as techmcal, economIC and finanCIal
capabIhtIes, and

(e) energy efficIency,

(f) the nature of the pnmary sources,

(c) land use and sItmg,

1 AuthorIZatIOn

A EU ReqUirements

1 Article 3 prOVIdes, among other thmgs, that Member States shall Insure that electnclty
undertakIngs (bUSInesses) are operated "with a view to achieVIng a competItIve market In
electnclty, and shall not dlscnmInate "

(Id)
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fOl:1l1ded and duly substantiated, they shall be forwarded to the ComrmssIOn for
mformatIOn Appeal procedures must be made aVaIlable to the applIcant

(Art 5(3))

2 Tender Process

Where the tendenng procedure IS used, "Member States or any competent body

deSIgnated by the Member State concerned shall draw up an Inventory of new means of

production, Includmg replacement capaCIty, on the baSIS of the regular estimate referred to In

paragraph 2 The reqUISIte capacity shall be allocated by means ofa tendenng'procedure m

accordance With the procedure laId down In thiS Article" (Art 6(1)) Paragraph 2 then proVIdes

that "the transmISSIOn system operator or any other competent authonty deSIgnated by the

Member State concerned shall draw up and publIsh under State supervIsIOn, at least every two

years, a regular estImate of the generatmg and transmISSIOn capacity which IS lIkely to be

connected to the system and of the demand for electnclty" (Art 6(2))

"DetaIls" ofthe tendenng procedure must be publIshed at least SIX months pnor to the

closmg date for tenders Accordmgly, the "tender specIficatIOns" must contam "a detailed

descnptlOn of the contract speCIficatIOns and of the procedure to be followed by all tenderers and

an exhaustive lIst ofcntena governmg the selectIOn of tenderers and the award of the contract"

(Art 6(3))
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Member States must desIgnate "an authonty or a publIc body or a pnvate body"

"mdependent of electncity generatIon, transmISSIOn and dlstnbutIon actIVItIes" "to be responsIble

for the orgamzatIOn, momtormg and control" of the tendenng procedure (Art 6(5))

3 Self-GeneratIOn and IPPs

Fmally, Member States must have an authonzatIOn process for self-generators and

mdependent power producers (IPPs), even Ifa tender process IS chosen 2 In other words, even If

the State chooses the tender process option, It must stIll have a legal mechamsm pursuant to

whIch constructIOn ofself-generatIOn and IPP plants (defined m Art 2(4) of the DIrectIve as any

generator that does not carry out transmiSSIOn or dIstnbutor functIons m the temtory) can be

authonzed m order to serve that portIon of the market reqUired to be allowed to contract drrectly

WIth generators 3 OutsIde of the normal tender process for new capacIty, IPPs must be able to

obtam authonzatIOn to buIld and to supply dIrectly to elIgIble consumers, and eligIble consumers

must be able to obtam authonzation to buIld self-generatIon plants

2 Art 6(6) prOVIdes

It must be pOSSIble for autoproducers and mdependent producers to obtam
authonzatlOn, on the baSIS of obJectIve, transparent and non-dIscnmmatory
cntena as laId down In ArtIcles 4 and 5, m Member States whIch have opted for
the tendenng procedure

3 See Section II of thIs memorandum for the dISCUSSIOn of thIS reqUired opemng of the market
The end-users reqUired to be gIven thIS dIrect contractmg chOice are referred to m the DIrectIve
as "eligIble customers"
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ThIS means that elIgIble consumers must be allowed to self-generate, and need not WIn a

tender competItIOn to be allowed to do so SImIlarly, elIgIble consumers must be allowed to

choose their generator, and that generator need not wm a tender competItIOn to supply those

consumers (If the consumers choose that generator) Practically, If the number of eligible

consumers remains small, thIS abIlIty to choose probably does not undennme the ViabilIty of the

tender process optIon As the market opens up to a greater number ofelIgible consumers,

however, the tender process optIOn may be effectively superseded

B HarmOnizatIOn

We wdlleave to you m the first Instance the comparIson ofAct 222 and other Czech law

to these DirectIve requIrements, mcludmg an analysIs what prOVIsIons, If any, should be added to

our proposed amendments to Article 22a In Act 222 to faclhtate harmornzatIOn We understand

that the MInIStry may not yet be ready to Incorporate all the changes needed to comport WIth the

DIrectIve

- The authonzatIOn system contemplated In ArtIcle 22a should set forth "obJective,

transparent and non-dISCnmInatory cntena" -- whether relatmg to the fields lIsted m ArtIcle 5(1)

of the DirectIve or any other field The process should be publIc and appealable The law should

mdlcate how self-generators and IPPs are treated and establIsh a procedure whereby IPPs can

obtam authOrIzatIOn to bUIld plant to serve wlllmg ehglble customers outSIde any tender process
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Your draft amendment ArtIcle 22a(4) could be read as contemplatIng a tender process

("The MinIStry may also call natural or legal persons to submIt apphcatlOns for approval of

bUIldmg a new mstallatIOn m the event of publIc Interest Tlus InVItatIOn shall be publICIzed by

the Mmistry") To meet the DIrectIve's reqUlrements, thIS process must be run by an authonty

"Independent ofelectncity generanon, transmISSIOn and dIstnbutIOn actIvIties" (Art 6(5») All

the cntena applIed to pIck the wmner(s) ofa bId ("an exhaustIve lIst") must be publIshed as a

part of the tender process (Art 6(3» 4 WhIle the Act ItselfmIght not need to mclude all these

cntena, the Act should clearly Identify all the avenues an apphcant can pursue to obtaIn

approval, the general cntena for approval, and, If a tender process IS used, a mechamsm by

whIch the mdependent authonty managIng the tender publIshes an exhaustIve hst of the cntena

exammed m that partIcular tender

ClarIficatIOn should also be made as to how capaCIty needs are calculated ArtIcle 6(2) of

the DIrectIve sets forth the type of capaCIty calculatIOn that tnggers a tender process Any

deCIsion by the Mmistry In ArtIcle 22a of Act 222 to autbonze new capaCIty through a tender

must be based on a forecast procedure that meets ArtIcle 6(2) ofthe DIreCtive, and not any

dIfferent calculatIOn arnved at through unpublIshed, non-public procedures

4 As under the authonzatIOn process optIOn, these cntena "may relate to the fields referred to
In ArtIcles 5(1)[a-h]" (Art 6(3»
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The results of the tender process, hke the results ofan authonzatIon determmatIOn, must

be subject to reVIew

II ACCESS TO THE TRANSMISSION AND DISTRIBUTION WIRES

The major substantive new reqUIrement mcluded m the DIrectIve IS prOVIsIon m Member

State law to facIhtate dIrect contract1Og for power between certam end-use customers and

generators In order to meet thIS reqUIrement, addluons should be made to eXIsung Czech law to

permIt such dIrect contractmg, eIther through a dIrect access or smgle buyer process

A ED ReqUirements

1 Direct Contractmg Between Generators and Ehglble Customers

ArtIcle 19 ofthe DIrectIve reqUIres that, startmg 10 1999, Member States must open up

22% of theIr markets to dIrect contractmg between generators and end-users ThIS percentage of

the market gradually mcreases to 32% over a SIX year penod (Art 19(2»

The consumers WIthm thIS competItIve share of the market are called "ehglble

customers" Member States must mclude as ehglble customers all end-users usmg more than

100 Gwh per year, mcludmg self-generatIOn (1 e, large mdustnal consumers) DIstnbutIOn

compames must also be allowed to contract for the power necessary to supply any elIgIble

customer withm theIr servIce temtones

As WIth new capaCIty, Member States are gIven two optIOns m achIevmg thIS opemng of

theIr markets negotIated access or smgle buyer procedure As IS also the case WIth new
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capaCIty, both optIOns must "operate In accordance With obJectIve, transparent and non-

dIscnmmatory cntena" (Art 16) 5

Under the negotIated access optIon (Art 17), Member States "shall take the necessary

measures" to allow generators, dIstnbutors and elIgIble customers -- both wIthm and outSIde the

country -- to obtam access to the transmIsSion and dIstnbutIon system EIther publIshed tarIffs or

negotIatIOn can be used IfnegotIatIOn IS used, an mdlcatIve range ofpnces must be publIshed,

reflectmg as far as pOSSible the average pnce agreed In negotIatIons m the prevIOus 12-month

penod

Under the smgle buyer optIOn (Art 18), a smgle buyer manages the natIonal grId and/or

undertakes centralIzed purchasmg and selhng dutIes (Art 23(2» Member States "shall take the

necessary measures" to allow "elIgIble customers to be free to conclude supply contracts to cover

theIr own needs WIth producers" (Art 18(1)(11» These contracts are Implemented based on

eIther negotIated access or publIshed tanffs (the "use of system" method), or the smgle buyer

must ouy the electrICIty contracted by elIgIble consumers at a pnce equal to the sale pnce offered

to elIgIble consumers by the smgle buyer, mmus the pnce of the publIshed use-of-system tanff

(the "buy-back system")

Thus, under eIther the negotiated access or the smgle buyer optIOn, elIgIble customers

must be allowed to contract dIrectly With generators Under the smgle buyer optIOn, whether

5 ArtIcle 16, unlIke ArtIcle 5 relatmg to new generatIOn capaCIty, does not lIst the fields to WhICh
these cntena may relate
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these dIrect contracts are Implemented through the use of system or buy-back system, the

6economIc effect IS the same The results between the smgle buyer or the negotIated access

optIOns must also be the same "The two approaches to system access referred to m ArtIcles 17

and 18 must lead to eqUivalent economIC results and hence to a dIrectly comparable level of

opemng-up of markets and to a dIrectly comparable degree of access to electnclty markets"

(Art 3(1»

2 Independence of the TransmiSSIon System Operator

The transffilsSlon system operator must be mdependent, at least m management terms,

from generatIon and dlstnbution activItIes (Art 7) ThIS operator must dIspatch generatIOn on

the basIs ofobJective, pubhshed cntena, applIed m a non-dlscnmmatory manner

3 Pncmg

Under the DIrectIve, Member States must develop non-dIscnmmatory use of system

tanffs Member States are allowed to reqUire the system operator to gIve pnonty to renewables

6 The practIcal simIlanty between the use ofsystem and buy-back system IS Illustrated by the
followmg example EhgIble Customer ("EC") contracts WIth an IPP at pnce P The use of
system tarIff pubhshed by the Smgle Buyer ("SB") IS U, and the bulk pnce at WhICh EC could
buy from SB IS T

If use of system IS prOVIded, EC pays P+U ThIS can be hIgher or lower than T

If the buy-back system IS used, the IPP still generates the same amount of power under Its
contract WIth EC, and EC stIll pays IPP P As the power IS re-sold by SB, SB must pay T-U for
It EC buys Its power reqUirements from SB at T Thus, EC pays a total of P+T EC receIves a
totalofT-U EC's net payments are therefor P+T - (T - U) So EC pays P+U -- the same as
under the use of system method
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or CHPs (Art 8(3) They can also, for reasons ofsecunty ofsupply only, dIrect a pnonty of

dIspatch for plants usmg mdigenous fuels, but only up to a maxImum m any calendar year of

"15% of the overall pnmary energy necessary to produce the electncity consumed m the Member

State concerned" (Art 8(4»

4 Other Relevant Treaty of Rome ProvIsIOns

The DIrectIve flows out ofEU's mterpretatIon ofArtIcle 90 of the Treaty ofRome In

order to understand how the DIrective will be mterpreted, It IS therefore helpful to understand, as

general background, the underlymg Treaty terms that the DIrective IS deSIgned to Implement

ArtIcles 85 to 94 of the Treaty promote competItIon and trade across natIOnal boundanes

ArtIcle 86, for example, prohIbIts abuses of a dommant pOSItion by one or more "undertakmgs"

(busmesses) ArtIcle 90(1) Imposes oblIgatIOns on Member States m connectIOn With publIc

undertakmgs or pnvate undertakmgs to whIch they grant specIal or exclUSIve nghts (e g,

exclUSIve servIce temtones) Read lIterally, It could prohibIt transmISSIOn or dIstnbutIOn

monopolIes

When, however, an undertakIng has been entrusted With publIc servIce obltgatIOns -- such

as an obhgatIOn to serve all customers withm an exclUSIve servIce temtory -- ArtIcle 90(2) could

exempt that monopoly from the prohIbItIOns ArtIcle 90(1) ArtIcle 90(2) prOVIdes

"Undertakmgs entrusted With the operatIOn of servIces ofgeneral economIC
mterest or havmg the character ofa revenue-producmg monopoly shall be subject
to the rules contamed m thIS Treaty, m partIcular to the rules on competitIOn, m so
far as the applIcatIOn of such rules does not obstruct the performance, m law or In

fact, of the partIcular tasks asSIgned to them The development of trade must not

,1
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be affected to such an extent as would be contrary to the mterests of the
Commumty"

B HarmonIzatIOn

1 Direct Contractmg

To meet reqUIrements of the DIrectIve, Act 222 must be altered to adopt one of the

Directlve's access optlOns -- negotlated access or smgle buyer Under current Czech law, neIther

eXIsts At a mmimum, Ifthe smgle buyer optlOn and buy-back system IS adopted, and IfCEZ IS

chosen to be the system operator ("CED"), and a new Central DIstnbutor ("CD"} IS establIshed,

to be consIstent With the DIrectIve, the Act must be changed to reqUIre the CD to buy the power

contracted for, by legally deSIgnated elIgIble customers, and to re-sellit at pnces meetmg the

DIrectIve's reqUirements, and to reqUire CEZ to carry out the transmISSIOn servIces necessary to

effect thIS result

2 Independence of the TransmissIon System Operator

Because CEZ owns generatIOn, Czech law must be changed to reqUITe that the

transmIssIon system operatIOn portIOn ofCEZ's busmess (the CED) be mdependently mamtamed

for management and accountmg purposes RegulatIOn must ensure non-dIscnmmatory dIspatch

based on publIshed, obJectlve cntena

3 Pncmg

Pncmg laws and regulatIOns must reqUIre that CEZ, the CD and the dIstnbutIOn

compames establIsh publIshed use-of-system tanffs, to use eIther as a basIS for access or as an
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mdicatIOn 'Of lIkely terms m the case of negotIated access, or to determme the appropnate pnce

under the buy-back optIOn

4 Import, Export and Renewables

We are unfamIlIar wIth any restnctions on Imports and exports In Czech law generally

Cross-border exchanges must be permItted WithIn the ED The ComrlllssIOn IS currently

challengmg unport restnctIOns by some Member States under ArtIcles 30 and 34 of the Treaty of

Rome (the prohIbItIOn on state monopolIes) Cases are beIng pursued agamst France, Italy, the

Netherlands and Spam for allegedly provIdmg certam utIlItIes (mostly state owned) With

exclusIve statutory nghts to Import and/or export electncity DeCISIons are expected In the near

future The ED Advocate General, however, has already delIvered hIS OpInIOn, and has argued,

m essence, that statutory monopolIes on exports are not JustIfied, restnctIOns on Imports are only

permISSIble where there IS an overrIdmg publIc secunty concern, and thIS secunty exemptIOn

should be mterpreted stnctly The necessary changes to Czech law Will become clearer when the

ED Court of JustIce delIvers Its verdIcts

D Potential Avenues for Exemption

The DIrectIve allows for some deVIatIOn from Its reqUIrements

As a threshold matter, as to all aspects of the DIrectIve, ArtIcle 24 allows countnes to

extend the tImetable for Implementation of the DIrectIve If they can show theIr systems are

otheTWlse conSIstent WIth "commItments or guarantees ofoperatIon gIven before entry mto force

(f
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ofthe DIrectIve "In apphcatIOn, however, these extensiOns have been lImIted one year for

Ireland and Belgnlffi, and two years for Greece

More potentIal for devIatIOn from the new generatiOn capacIty (ArtIcles 5-6) and access

proVISIons of the DIrectIve (ArtIcles 17 and 18) lIes In ArtIcle 32's reference to publIc servIce

oblIgatIOns Just as ArtIcle 90(2) of the Treaty of Rome exempts some monopolIes from

prohIbItion under the competItion prOVISIons of the Treaty, ArtIcle 3 2 of the DIrectIve

potentIally provIdes for some deViatIOn from Its access provlSlons IfpublIc servIce oblIgatIons

are Imposed

Act 222 mcludes certam servIce oblIgatIOns, and the proposed amendments to the Act

expands upon those oblIgatIOns ArtIcle 3(2) of the DIrectIve prOVIdes that Member States can

Impose such publIc servIce oblIgatIOns on electncity undertakmgs, m the general economIC

mterest, WhIch "may relate to secunty, mcludmg secunty of supply, regulanty, qualIty, and pnce

ofsupplIes and to envIronmental protectIon"

- ArtIcle 3(3) of the DIrectIve prOVIdes that such publIc servIce oblIgatiOns are pOSSIble

grounds for not applymg certam prOVISIons of the DIrectIve, mcludIng those gomg to system

access

Member States may deCIde not to apply the prOVISIOns of ArtIcles 5, 6, 17 18 and
21 Insofar as the applIcatIOn of these prOVISIons would obstruct the performance,
m law or m fact, of the oblIgatIons Imposed on electncIty undertakIngs In the
general economIC mterest and msofar as the development of trade would not be
affected to such an extent as would be contrary to the Interests of the Commumty
The Interests of the Commumty mclude, mter alza, competItIOn WIth regard to
elIgIble customers m accordance With thIS DIrectIve and ArtIcle 90 of the Treaty
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The extent to whIch the pubhc servIce obhgatlOns Imposed on CEZ and the dIstnbutIOn

companIes could allow the Czech Repubhc to deVIate from ImplementatIOn of the negotIated

access or smgle bu} er systems m ArtIcle 17 and 18 IS unclear The best conclusIon at tl11S pomt

IS that sIgmflcant deViatIOn WIll not be tolerated

FIrst, ArtIcle 3(3) states specIfically that the "mterests of the CommunIty mclude

competItIOn WIth regard to elIgIble customers m accordance With thIS DIrectIve" Hence, at a

mInImum, elIgIble customers must be gIven chOIce

Second, the whole purpose of the DIrectIve IS to proVIde a general InterpretatIOn of

ArtIcle 90 of the Treaty afRome's protectIons In the electncity sector Hence, a broad, non-

mdividualIzed attempt to aVOId the access prOVISIOns afthe DIrectIve would conflIct WIth the

DIrective's InterpretatIOn of ArtIcle 90 111 general The market share opemng reqUIred under the

DIrectIve WIll probably be deemed the "Commumty Interest," so that Member states wIll not be

allowed to rely on publIc servIce oblIgatIons to aVOId acluevmg thIS percentage of market

opemng

Expenence WIth ArtIcle 90(2) of the Treaty of Rome before passage of the DIrectIve IS

InstructIVe Even before the DIrectIve's general InterpretatIOn of ArtIcle 90 to reqUIre market

openIng, court deCISIons m the electncity field IndIcated that publIc servIce oblIgatIons could be

used to lImIt applIcatIon ofthe competItIve proVISIOns of the Treaty, but the Member State must

show that the proposed restnction IS the only way of aChIeVIng the objectIve of the publIc servIce
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oblIgatIOn. Even If tins can be shown, moreover, the restrIctIOn on competItion IS stIll only

allowed up to a pomt

The followmg case IS IllustratIve Four local dIstnbutIOn companIes m the Netherlands

complamed that their regiOnal supplIer (lJsselcentral) was preventmg them from Importmg

electrICity IJsselcentral (and the other regIOnal dIstnbutIOn companIes) had 25 year contracts

With SEP, the Dutch transmISSIOn company The regIonal dIstrIbution comparnes had publIc

servIce oblIgations, mcludmg ensunng secunty ofsupply The questIon presented was whether

these oblIgatIOns were suffiCIent to allow the ban

Dutch courts, as well as ED courts, were mvolved m the decislOn-makmg They

concluded that there was no convmcmg commercIal eVIdence to support the Import ban and It

was not stnctly necessary The Dutch courts saId that the Import ban was not the only way of

guaranteemg secunty of supply, and that secunty could be achIeved by, for example, reqUIrIng

Importers to conclude long-tenn contracts and notify SEP

- The ImplIcatIOns of such reasOnIng on any Czech restnctIOns on Imports and exports, as

well as the broader lessons It prOVIdes as to the EU's VIews on competitIOn m general,

demonstrate that exemptIons to the competItIve proVISIOns In the DIrectIve and the Treaty could

be narrowly apphed
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III OTHER COMPETITION ISSUES

The Treaty of Rome m general reqUIres competItIOn and free trade among Member

States

A Long-Term Contracts

Long-term contracts among generators, the transmItter and generators could be deemed to

conflIct With the Treaty's rules agaInst anti-competitIve behaVior (ArtIcles 85 and 86)

ArtIcle 85 prohIbIts "all agreements between undertakmgs, deCiSIons by asSOCIatIOns of

undertakmgs and concerted practices whIch may affect trade between member-States and whIch

have as theIr object or effect the preventIOn, restnctlOn or dIstortIOn ofcompetition WIthIn the

common market" Any agreements or deCISIOns prohIbIted by ArtIcle 85 "shall be automatIcally

VOId"

ArtIcle 86 prohIbIts abuse of a dommant pOSItIon (mterpreted m court deCISions to mean

40% or more of the market) The ArtIcle provIdes that "any abuse by one or more undertakmgs

of a dommant pOSItIon Withm the common market or m a substantIal part of It shall be prohibited

as mcompatible With the common market m so far as It may affect trade between Member

States ,,7

7 See also Article 22 of the DIrective, whIch prOVides

Member States shall create appropnate and effiCIent mecharusms for regulation, control and
transparency so as to aVOid any abuse ofdommant pOSItIOn, m partIcular to the detnment of
consumers, and any predatory behavIOur These mechamsms shall take account of the
prOVISIOns of the Treaty, and m particular Article 86 thereof
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The Czech Repubhc, If made a member of the EU, must notIfy the CommISSIOn about

contracts whIch may be subject to Article 85(1) If It does not, and falls WithIn ArtIcle 85, the

contract IS deemed VOId and substantIal fines can be Imposed on the partIes to the agreement

NotdlcatIOn generally protects agamst the ImpOSItIon of fines

The CommIsSIOn can find that the contracts fall outSIde the ambIt ofArtIcle 85, grant an

exemption, or prohIbIt them In practIce, a great deal ofnegotmtIOn occurred between the Bntish

government and the CommIssIon to clear the pnvatizatIOn agreements In the re-structunng of the

electncity sector In England and Wales, the COmInISSIOn objected to new long-tenn power

purchase contracts In Portugal between the dommant company Electncidade de Portugal

("EDP") and new IPP plants, and the CommIssIOn objected to long-tenn contracts for power In

BelgIUm WIth respect to the EDP contracts, In 1993, based on pressure from the CommIssIOn,

the contract for power from the Pego plant was reduced from 28 to 15 years (With EDP haVIng a

"first optIOn" to purchase the power for the remamIng 13 year tenn) In 1996, the CommISSIOn

forcea an EDP subSIdIary to alter a 25 year contract from the Turbog plant to allow the generator

to sell to others after 15 years In BelgIUm, Electrabel sought to sell an eqUIty stake to BelgIUm

power dIstnbutors In exchange for 30 year supply contracts After pressure from the

CommISSIon, Tractabel has shortened the contracts to 15 years, It IS not yet clear whether thIS

change WIll satIsfy the CommISSIOn



With ArtIcle 86

operator must remaIn mdependent, access must be permItted, tanffs must be publIshed,

to reqUIre CEZ to dlsaggregate Its generatIOn, or enact an ownershIp lImItatIOn law prohibltmg

the current owners ofgenerators, transmISSIOn and dIstrIbutIOn companIes to sell theIr assets and

HUL 46615 I DOCdIstrIbutIOn or generatIon markets

aggregatIOn, and thereby prevent any undertakmg from obtammg a dommant pOSItIOn m the

used and restnctIOns Imposed m the DIrectIve, may SImply be to dlsaggregate and prohIbIt re-

The SImplest way to aVOId runmng afoul of these Treaty provlSlons, and the language

"reguratIOn, control and transparency so as to aVOId any abuse ofdommant pOSItIOn" and comply

re-aggregate
,

The DIrectIve does, however, reqUIre Integrated monopolIes to functIOnally disaggregate

and operate WlthIn hmited parameters PrIces must be unbundled, the transmISSIon system

discrumnation IS prohIbIted, and so on

ArtIcles 85 and 86 of the Treaty, moreover, prolubit abuses by domInant undertakIngs In

the market ArtIcle 22 of the DIrectIve reqUIres Member States to create mechamsms for

B OwnershIp LImItatIOns

Nothmg In the DIrectIve reqUIres dIsaggregatIOn of the electrICIty sector VertIcally

Integrated systems can be retamed If some competItIOn IS allowed for a portIOn of the market and

wIth respect to elIgIble customers Hence, nothmg In the DIrectIve reqUIres the Czech RepublIc

Mr VIt Horacek
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on CondItions for Busmess and the Performance of State AdmInistratIOn
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Parltament has passed thIS act of the Czech Repubhc

PART I
GE....ERAL SECTION

ArtIcle 1
Subject Matter of the Act

ThIS act (heremafter sImpl) "Act ') governs condmons
for busmess In the elecmcity gas and beanng mdustnes
(heremafter slmply •energy sectors ) as well as the related
nghts and obhgatlOns of natural or legal persons, and
the performance of state admmlstratlon In thIS sector as
a whole

ArtIcle 2
Subject of Busmess

(1) The subject of busmess Inenergy sectors IS the pro­
dUCllOD ofelectllclty, gas orheat and the dIstnbutton ofdec­
mcny gas or heat to natural or legal persons supphed m the
pubbc mterest

(2) For the purposes ofthls Act the dlstnbunon ofelec­
'nCIty gas or heat shall be understood as the transmISSIon
transportatlon storage converSIOn and supply ofe1ectnclty
gas or heat

ArtIcle 3
Llcensmg

(1) !\atural or legal persons may do busmess In the en­
ergy sectors of the Czech Republic under the condItIons set
by thIS Act, onl} on the basIS of a state hcense (heremafter
slmpl> "lIcense' ) granted b> the Mmlstry of Industry and
Trade (heremafter Slmp]y 'Mtnlstry")

(2) A lIcense shall be granted for a defimte penod at
mmunum 25 years for
a} the prodUCtIon of electrIcIty, gas or heat,
b) the dlstnbuuon of electnclty gas or heat

(3) A lIcense holder IS enutled to request an extenSIon
ofa hcense one year before the explt) ofthe penodfor which
he was granted a lIcense

(4) A license IS not transferable to another natural or
legal person

ArtIcle 4
ConditIons for Grantmg a License

(1) The condmons for grantmg a lIcense to a natural
person are

a) aU8.J.nmem of 21 years of age
b) fitness to perform JudicIal acts
c) rrreproachabllIty
d) permanent residencv lD tne Cz.ech RepublIc
e) profeSSIOnal qualIficatIon or appomtment of an expert

representative m accordance Wllh article 5

5

(2) The conditIOns for granung a hcense to a legal per­
son are

a) a regIstered office In the Czech RepublIc
b) appomtment ofa representative who fulfills the condI­

tIons m paragraph 1
(3) A natural or legal person ...ho apphes for a hcense

must show that he has the fmancial. techmcal and matenal
prereqUlSlteS for the performance of lIcensed acuvmes and
that these aCtlVltles \\111 notJeopardlze mterests m envIron
mental protectlon In accordance WIth statutes

(4) For the purposes of thIS Act a person shall not be
considered rrreproachable who has been sentenced by auth­
ontIes

a) for a cnmeofwhich the CIrcumstances relate to the sub­
Ject of busmess of thIS Act

b) for a different crone committed wllifuIl) If gIven the
character of the busmess person, In hght of the fact that
he IS performmg hcensed aCtlVlUeS, It,lS feared that he
wIll commIt the same or another sumlar cnme dunng
the performance of ltcensed aCtiVItIes
(5) For the purposes of thIS Act profeSSIonal qualifi

cation shall be understood as completed umversIt) educa­
tIOn In a techmcal field and three years expenence In that
field, or complete speclahzed secondary education In a tech­
mcal field WIth a dIploma and SIX years expenence In that
field and for eleCtrlClty generatIon of up to and mcludmg
1 M\v of mstalled capacny trammg m the field and three
years expenence In the field or a requahficatlOn certificate
for the operatlon of small energy sources

(6) Approval of the State Office for Nuclear Safety IS
reqUIred for grantmg a lIcense for the generation of electn­
CIty or heat m nuclear facIhtles

(7) The pubhc mterest shall be taken mto conslderauon
dunng the decmon-makmg on the grantmg of a llcense

Amcle 5
AuthOrized RepresentatIve

(1) For the purposes of tlus Act, an authonzed repre­
semanve shall be understood as a natural person appOInted
by a holder of a lIcense for production or dlstnbuuon
(heremafter Simply hcense holder) who IS responsIble for
the proper performance of hcensed actIvIties In accordance
wah thls Act

(2) An autbonzed representatl\e must fulfill the condI­
tions for the granung of a ltcense under artIcle 4 paragraph 1

(3) The functton of an authOrized representative ma)
be performed In every case only for one hcense holder

(4) All hcense holders who are legal persons shall be
obhged to appomt a representative

(5) An authonz.ed representatlve of a legal person mav
not be a member of the supervisory board or other manage­
ment body of thIS legal person

(6) If a lIcense holder 15 a natural person he may also
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appoint a representatlve through whom lIcensed actIvltles
wIll be performed

(7) The MmIStry shall make a record ofthe appomtrnenc
of a representattve

(8) If an authonzed representative stops dischargmg
his functIOn dunng the performance of hcensed actlvltIes
the respeCtlve ltcense holder must appomt a new represen­
taCIVe Within 15 days The lJcense holder shall be responsI­
ble for the perfonnance of hcensed aCllvltleS unnl the ap
potntment of a new representatIve

Arucle 6
License ApplIcation

(1) A wntten apphcauon for a llcense foc a natural per­
son shall contam

a) hIS name and surname pennanem resIdence bIrth
regtsrraoon number If he IS appoIntmg an authODzed
representatIve he shall supply the same data for the
represent2tl" e and a wntten proposal for hIS ap­
proval

b) the subject place and scope of busmess, as well as tile
dehmlted regIon In the case ofa license for dI5tnbutton

c) the busmess name and Identlficanon number If one has
been assIgned

d) the penod of busmess
(2) A wntten appltcallon for a hcense for a legal per­

son shall contam
a) the bUSIness name address and fonn of the legal person
b) the subject place and scope of busmess, as well as the

deItmlted regiOn In the case ofa ltcense for dlstnbutlon
c) the IdentIficauon number If one has been assIgned
d) data concernmg an authonzed representatIve and

a wnnen proposal for hiS approval,
e) the penod of busmess

(3) An applIcatJOn under paragraphs 1and 2 shall have
the followmg enclosures

a) a notanzed copy of the agreement or deed on organIza­
tIon or foundauon of the legal persdn and for persons
hsced there an excerpt from the CommercIal Reglster

b) an excerpt from the Cnmmal RegISter concernmg the
natural person and the authonzed representatIve o,yhlCh
IS not more than 51..": months old,

c) documents regardmg profeSSIonal qualIficatIon,
d) fmancial statements wluch are not more than SIX

months old on the date of the subnusslon of the appII­
callan, and, for legal persons already conducnng bUSI­

ness, venfied by an auditor

Artlcle 7
Grantmg a LIcense

(l) The Mmlstry shall grant a hcense If the condIllons
for ItS grantmg under article 4 are fulfllied

(2) Ifche MIniStry dIscovers before the Issuance ofa de
CISlOn that an applicatIon IS mcomplece the MI01Stry shall
grant che applIcant a penod adequate for the elzmmation of
shoncorrungs At the same nme the \'11mstry shall remmd

htm that the proceedmgs WIll be suspended If the short­
conungs are not eltrnmated wltlun tIns penod

(3) A deCISIon on the granung of a license contams
a) the busmess name of the natural or legal person who

w£U perfonn 1Jcensed act!VJues,
b) the SUbJect, place and scope of busmess as well as the

delnmted regIon In theease ofa hcense for dIstnbutxon
c) the techmcal condItIOns With whIch tile lIcense holder

IS oblIged to comply ID the performance ofIlcensed ac­
tIVitIes

d) the penod of vahdIt} of a ltcense mcludmg the
deadlme for the commencement of the perfonnance
of lIcensed act!vltles,

e) approval ofthe authonzed representatIve under arttcle
5, paragraph 4 or artIcle 5 paragraph 6

Article 8
ExpIry of a License

(1) A lIcense shall exprre
a) for natural persons by death or pronouncement ofdeatll
b) by removal ofa legal person from the CommercIal Re­

gIster;
c) announcement ofbankruptey or reJectlon of a filmg of

bankruptcy due to a lack of assets
d) explI3.ttoo ofthe penod for which the hcense was gran­

ted,
e) a deCISIonofthe MIOlStry on therevocatlon ofalIcense

(2) The Mtmsrry shall !"Cvole a lIcense If J[ discovers
that 11S holder

a) ~topped fulfillmg fue conditIOns for the grantingofa lI­
cense In accordance WIth tlus Act,

b) Vlolates statlltes on envlIOnmentaI protectlon dunng
the performance of hcensed acnvltles,

c) endangers the lives, health or property of persons
through the breach ofobhganons set down by thIS AcL
(3) The MImstry may revoke a llcense m the event that

the ltcense holder has not begun the perfonnance of hcen­
sed aClIVItIeS by the deadlme fixed In the deCISIon on the
grantmg of a bcense

(4) Ifa hcense holder requests 1t In wntrng, the MIniS­

try shall revoke the respectlve hcense
(5) If a llcense holder requests the revocation of a lI­

cense he 1S obhged to contmuesupplymg electnclty gas or
heat for SIX months after the subnuSSlon of thIS request. He
does not have thiS obltganon If he demonstrates that he IS
not able co fulfill hIS obl1gatlons due to dlfficulcles that arose
beyond hIS control and wluch are not Wtthm lus powers to
overcome

Artlcle9
ObhgatJons and Rights of a LIcense Holder

(I) A ltcense holder 15 obltged to ensure that the work
relaced to the perfonnance of ltcensed actiVitIeS. requmng
profeSSIonal qualIficatIon m accordance with speCial
statutes 11 15 earned OUt only by persons possessmg thIS
profeSSIOnal quabficauon

I
I

I For Instance Act i\o 174/1968 on speCIal Slale SUpervLslon of work safel) as amended by later SfalUles Decree No 50/1978 of the
Czech Office for Work Safet... and Ihe Czech \Jlmmg Ofiice on profeSSional qua!Jficatlon In eleclncal engmeermg Decree 1'.0
2111979 of the Czech OffIce for Worl SafelY and the Czech \-hnmg OffJce \/hlCh speCIfies backup gas facllllle> and sel~ ~Otne COndl[!
on; for .:n,unng [heIr ,afe!\ I) amended by Decree No 554/1990 ",1
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(2) A license holder 1S obhged to ensure that the tech
meal eqwpment used for the perfonnance of hcensed actl
VIties fulfills the safety and rehability requuements set by
work-safety statutes and OffiCIal techrncal standards

(3) A holder of a lIcense for dlstnbutJon (heremafter
sImply' supphcr") 1S obhged, If It IS techmcally and fman­
clally feasIble to conclude a contract on the supply of a se­
lected type of energy WIth evervnatural or legal person who
requests and fulfills the conditIons of tins Act and 15 loca­
ted In the place of perfoImaIlce of lIcensed aCtIVItieS (hereI­
nafter sImply "customer")

(4) A suppllerhas the nght to lumt or mtemJptthe sup­
ply ofenergy set by a valId contract to the necessary extent
m these mstances

a) In dlI'ect endangerment of the hves, health or propertv
of persons and dunng the ehmtnatlon of these CIr­
cumstances

b) dunng states of emergency under artIcle 12 paragraph
1 or dunng activIties dIrectly preventmg theIr occur­
rence,

c) dunng the Implementatlon of planned renovaUon re
paIrs mamtenance and mspectlon,

d) dunng the occurrence and ehmmatlon of breakdowns
of equipment for energy dIstnbuuon (heremafter sun
ply "dlStnbutlon eqUIpment"),

e) dunng the ImplementatIon ofnecessary operatIonal ad­
Justments, for not more than 30 nunutes m the case of
electricity, 48 hours for gas, and 16 hours for heat,

f) dunng unauthonzed consumpuon accordmg to the spe­
Cial section of thiS Act,

g) If dunng the consumpnon of energy, a customer uses
equIpment whIch endangers the bYes, health or pro­
perty of persons,

h) If the customer uses dunng the consumptIOn of ener­
g), equIpment which affects the quahtj of energy to
the demment of other customers, and avaIlable techm­
cal measures were not taken to hmlt thiS effect,

I) on the baSIS of the dlspatchmg Instructlon under arti­
cle 13 paragraph 8
(5) In the Instances menuoned m paragraph 4, letter

c), the suppher IS obhged to announce the commencement
and termmauon of the lumtatlon or xntenuptlon of energ)
supply 10 a manner customary In the given locauon, at least
15 days In advance

(6) In the Instances menuoned Inparagraph 4, the sup­
plJer IS oblIged to restore the supply ofenergy Immediately
after the removal of the causes of Its lImItation or Interrup­
tlon

(7) In the mstances mennoned m p~oraph 4 the nght
to compensatIOn for damages and lost profit IS Wa.J\ ed TIus
does not appl) If the hcense holder dId not fulml the an­
nouncement oblIgatIon under paragraph 5

(8) A holder of a bcense for production or dlstnbutIon
IS obhged

a) to prOVIde upon request of the MInIstry, mfonnauon
necessary to discharge hiS nghts and obhgatlOns ensu
109 from thIS Act

b) allo\', accredited employees of the MinIStry access to
bUildIngs In which lIcensed actlvltles are performed

m order to \ enf) the mfonnanon pro" Ided
(9) A suppher IS obhged to offer natural or legal per

sons who express legal Interest, mformatlon on the locatIon
of dlstnbutlon facllmes and essenual data about them

(10) Wttlun three months after the grantmg ofa license,
ItS holder IS obhged to develop an WCldent plan foUhe pre­
venuon and handlmg of states of emergency and to submit
It to the Mmlstry, With the excepuon of electnclty genera­
tmg plants up to and mcludmg 10 MW of mstalled capacity
and heat supply networks up to and mcludmg 10 MW

(ll) A supplIer has the nght
a) to enter someone else's property In the context of the

establIshment, operation, repall' and mamtenance of
mstnbut!on equIpment;

b) to remove and prune trees and other vegetatIon threa­
temng the safe and reliable operatIon of d1stnbutlon
equIpment m Instances In which after a prevIous war
nlng the owner or user has not done so hImself

c) to set up and operate hiS own telecommUniCatIon net
work for the control, measurement, safeguardIng and
automatIon ofthe operanon of electrIcity gas and heat
networks and for data transmiSSIon for the operation of
computers and Informauon systems,

d) to enter. m accordance WIth special regulauons, closed
preltllSes and faclhtles for the perfonnance of actiVI­
tIes and servIces of a body of the MmlstI) of Defense
MIniStry of the Intenor Mmlstry.of Justice, as well as
railway operanonal faclimes and to enter propen)
where SpeCial telecommumcauon eqUIpment IS loca
ted to the extent and In the manner necessat} for the
performance of llcensed aCtlVltleS,

e) to use consummg eqUIpment of customers 10 states of
emergency, to the necessary degree
(12) Dunng the execution of authonty under the pre­

VIOUS paragraph a suppher IS oblIged to respect fully the
nghts of OVtners of the property In quesuon and to nonfy
them of ent£) mto theIr propert) After the conclUSIon of
wod.. the suppher IS obltged to return the property to Its pre­
VIOUS condmon

(13) If a property owner or tenant incurs property da­
mage as a result of a suppher exerelSlng nghts under para­
graph 10·, or IS restncted 10 the nonnal use of property he
has a nghr to lump-sum compensanon It IS necessaI) to
make a claim for thIS compensatlon WIth the supplIer who
caused property damage or lImItatIon of the use ofpropeny
wlthm SIX months of the day on whIch the owner or tenant
learned of It but not later than one) ear after the occurrence
of propeltJ damage or Iumtanon of the use of propert)
otherWIse the nght expires

Amcle 10
Obhgatlon of Pubhc Servlce

(1) For the purposes of thIs -\ct, publtc service shall be un
derstood as the obhgatlOn ofa hcense holder to supply elec
tnclty, gas Or heat outSide of the framework specified m the
hcense granted

(2) In the event of a pressmg need In the publIc Ime
rest, a lIcense holder shall ha\ e the obllgatlon of publIc ser
vIce based on a declsJon of the Mmlstry

I
Translator s no e II appears that the reference should be 10 paragraph 11 7/6
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Amcle 13
DlSpatchmg FacIlIt!es

(1) Dispatchmg facIlmes ensure a balance between en­
ergy sources and consumpnon as well as the safe and rella­
ble operation ofelectncIty and gas networks

(2) For the purposes of tlllS Act. an elecmctty network
shall be understood as a set of Interconnected facll1tles for
the generation and dtstrlbuuon ofelectnctty mcludmg con­
nectIOns to the mam network, electnclly-consummg eqUIp­
ment and the system of control and safetyapparatus and me­
tenng as well as faculties for data transmISSion for the ope­
ranon ofcomputers and mformatton systems

(3) For the purposes of thIS Act, a gas network shall be
understood as a set of mterconnected facl1Ittes for the pro­
duetton and dISmbu[lOn of gas underground storage faCIli­
tIes connectIons to the pIpelIne networkand gas~onsummg
eqUIpment, mcludIng the system ofcontrol and safety appa­
ratus and metenng as well as facilines for data transmISSIon
for the operatIon of compur.ers and mfonnatIon systems

(4) SupplIers who operate dlstrlbutlon eqUIpment at
mgh and very hIgh voltages and dIstnbutton equipment at
pressure levels above 0 3MPaare oblIged to set up and ope­
rate, at theIr owo expense, drspatclung urnts to control a b­
mlted sectIon of the elecmclty or gas network

(5) Central eleCtrICIty dtspatchmg manages the electn­
Clty network of the Czech RepublIc, and central gas dispat­
chmg manages the gas network of the Czech Republrc
(heremafter sunply' central dISpatChIng facIlIues ') SupplIers
under paragraph 4 and lIcense holders operatIng generatmg
eqUIpment WIth urnt outputs above 50 MW are oblIged to
set up central dispatchmg facIbtles on the basIS of contracts
of assoclaoon ..

(6) Central dlspatchmg facdmes ensure
a) umform control of the electnclty network and gas net-

ArtIcle 12
State of Emergencv

(l) For the purposes of thIs Act, a state of emergency
shall be understood as the Imutatlon or mterrupuon of sup­
ply of electnClty. gas or heat throughout the Czech Repu­
bIte or 10 part thereof as a result of

a) natural dISaSters,
b) measures of state authontIes dunng a military state of

alert.
c) aCCIdents at fac!!ltles for the productIon and dlScnbu

Uon of energy,
d) a long-term shortage of energy sources,
e) a smog situation as defined by speCIal statutes 4)

f) an act of terronsm
(2) Dunngstates ofemergency lIcense holders and cus­

tomers are oblIged to accept a !ImitatIon on consumpuon
The extent and method of consumption hmJtarton shall be
set by the MIOIStry by decree __

(3) The Government shall declare a state o{emergenc}

(3) A deCISion of the MmiSny shall be Issued for a de­
fimte penod at maxImum SIX months Appeal agamst thiS
deCISIon shall not have a delaymg effect

(4) Demonstrable loss mcurred by a lIcense holder by
undertalang the obltgatlOn of publIc SeJVIce shall be com­
pensated from the budget of the MlfilStly

for the enure counny through the mass media If a state of
emergency concerns a specIfic part of the country, the MI'
Illstry shall declare It

(4) L'icense holders are oblIged Immewately after the
occurrence ofan accIdent or decIaranon of a state of emer­
gency, to begm ehmmaung the consequences In accordance
With Incident plans

Arucle 11 (5) If, as a result of a state of emergencv a senous In-

State Regulation terruptlon of the supply of eleCtrlClty or gas occurs, especI-
(I) License holders are subject to state regulatIon ally dunng extensive accidents at facrlmes for their produc­

(hereinafter simpl) •RegulatIon') performed by the tlOn and dlstnbutlon, hcense holders whose techmcal con-
MInistry ditions pennIt It are obliged to take part m the removal of
.--J2)Ear-t gUlatlOn shall beu-n----....'- age and the restoration of supply

V--- erstood as bnngmg lOfluence to bear the executIon of (6) The removal of damage and restoratIon of supply
hc I I Ie nts m sources and net- 10 the prevIous paragraph shall be coordmated by the MI­
work equipment In accordance wuh thiS Act. In such a wa) mstrv the InstructIOns of which lIcense holders are obhged
as to proVIde a subsntute for a competitive enVIronment to follow

(3) The l'v1mlscry IS the only body authonzed to sub (I) The MInIstry shall determme, by decree the proce
proposals for changes In the pnces of e1ectnClty, gas and dure to be followed dunng the emergence and removal of
heat to the ~Irnstry of Fmance 2) the consequences of a state of emergency

(4) The IV1mlstry IS authonzed 10 lOspecl and review th~
reasonableness of costs Incurred by mdlvldual lIcense hol~

ders lO the executIon of lIcensed actiVIties
(5) For the purpose of performmg RegulatIon, emplo­

~ ees of the Mlrnstry have [he nght TO

a) emerbUIldmgs In v. hICh lIcensed actlvltlesare earned out,
b) look at (mspect) aceountmgand other documents ofb­

cense holders necessary for the performance of Regu­
latton and to request explanatIOns of them
(6) Emplovees of the MIJ1lstI) who obtam Informauon

dunng the course of performmg Regulation are obhged to
mamtaIn confidentlaltty about all the matters which they be­
come aware ofm melr work 3)

(7) The MInIStry shall establ1sh, by decree, the proce­
dure for the performance ofRegulauon

I
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worl mdudmg the declaration 01 consumplJon levels
dunng accIdents at production and distributIOn facih
tles and dunng states of emergenc) I

b) mternatIOnal cooperation 10 energy sectors
c) effectve use of sources with umt outputs above

50 MW, d1StnbutlOn eqUIpment at 400 kV and
220 kV, and selected 110 kV dlsmbUtion eqUlpment,

d) the effective use of sources ofgas and gas dlstnbutxon
equIpment WIth pressure levels above 4 MPa, and se­
lected dlstnbutlon eqwpment WIth pressure levels
above 2 cludm underground storage facl1i­
tie nd the control of thelf operation
(7) The Muustr) shall Issue b) decree dlSpatchmg reo

ulatlOns that set down the rules ofdJspatchmg Dispatchmg
regulatlOns govern In detail the methods ofoperation ofnet­
works and their operatJonal control analySIS mspecuon and
e\aluanon of resulls and the umform system of dat

SID n ill

states of emergency
(8) LIcense holders and other natural or legal persons

are obhged to follow the InstructIons of the appropnate dIs
patchmg faCilIty In complIance WIth the prOVIsions of thIS
Act and the approved dlSpatchmg regulatlons

(9) License holders for the productlon and dlstnbutlOn
of electriCity or gas are oblIged to report a stale of emer­
genc) under article 12, paragraph 1 letters a) C), e) and
f) to the central dlspatchmg factllty Immediately after It an­
ses

Amcle 14
Inspection of Busmess In Energv Sectors

The State Energy Inspectorate shall Cart) out the
mspectlon of busmess actiVity m energy sectors m accor­
dance WIth tlus Act

PART II
SPECIAL SECTIO~

CHAPTER I
ELECTRICITY L"l'DUSTRY

ArtIcle 15
Supph of ElectrICity

(1) A supplter 15 obhged to ensure the supply of eIec­
tnClty to every customer who

a) has an mstalled elecmcity connectIOn to the mam net­
work and eleCtrlClty-conswnmg eqUIpment In compb­
ance with offiCIal techmcaI standards and work-safety
regulations

b) fulfills the COndltlOnS regardmg the place method and
date of connection set b) the suppher

c) has the consent of the owner of the property 111 ques­
tIOn
(2) A supplIer shall conclude a wntten contract With

a customer for eve!) place ofconsumption This contract on
the supply of electnclt} must mclude

a) the output, amount and pattern of electnclty con­
sumptIon (heremafter Simply "demand dIagram ) In

5\ Act No 526/1990 on pnces as amended by Act '\0 135/1994

dudmg for :orate.;; of emergen::)
b) the pnce and method of pa\ men I fOJ electnclt) con

sumed, mcludIng advance pa\ments ~I

c) the method of measurement of elecmclt) consumed
mcludmg access of the supplier to metenng eqUIpment
(3) The agreement on a demand dIagram IS not requI­

red of customers from low-voltage networlu
(4) A customer 15 obliged

a) to ensmethat hIS eleCtnClt)' consummgeqUIpment con­
nected to the supplier sdlstnbutton eqUIpment has been
eqUIpped WIth the aVailable techrucal means hmmng
the effect of feedback on the quallt) of eIectnclty sup
pIled to other customers and that Jt does not affect the
operatIon ofcontrol, metermg and safety apparatus and
the operatlon of the system of network remote control
to consume eleetnclty at an mductlve power factor of
095-1 0 unless the supplIer and cu~tomer agree other-
WIse 'WIth the excepuon of residenual consumptIOn
the method of ensunng and evaluanng thiS value shall
be set by the Mimstry bi decree
(5) A CUStomer may operate hiS own backup or other

source If It IS connected to the supplIer s dlstnbutlon equip­
ment, as well as add energy from hIS own source to tillS

eqUIpment onl) after agreement v.Ith the supplIer
(6) Interference must not be made to the equipment

whIch consumes unmetered eIectl1cIty Without the sup­
plier s pnor consent

(7) The suppher shall not connect an elecmcity net­
work connectlon or elecrncltj-consummg equipment WhICh
does not campI) With offiCial techmcal standards and work
safety regulatIons

(8) A customer shall, accordmg to the level of power
demand share m the reasonabl) mcurred costs of the sup­
pher related to connecuon and the prOVISion of the power
demand at a level calculated by a method set by decree

(9) A customer IS oblIged to mamtam the electncny­
consummg eqUIpment In a condltlon In comphance With of­
fiCIal techmcal standards and work-safet) regulations and
to prOVide the supplIer WIth technIcal data about u

(10) In the event of a change In \ oltage Implemented
m the mterest of techmcal development, owners of connec­
ted elecmcity-consummg equipment are oblIged to adjust
at therrownexpense and withm adequate fixed penods therr
consummg equipment and applIances so that the} confonn
to the gIven changes

(11) The MInIStry shall set, by decree, more detailed
condmons of elecmclty supply

Article 16
ElectriCIty ConnectIons

(1) An electncl1\ connectIOn to the mam network starts
at us branch off from the dlstnbutlon equipment In the di­
rection of a customer and IS Inlended for the connection of
electncIty-consumIng eqUIpment of one customer

(2) At an electriCity substation an electncity connec·
tlon starts at Its branch off the SWitches or bus-bars and out­
Side the substatlon at overhead or underground lInes

(3) A low-voltage electnclty connectIon ends m the
case of an overhead hne at the bUIldmg's mam fuse box, or
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<'.Jble bol. The,.: ~C1l.e!> fom part Of the COnne:::tlOJl Tn.::
mam fu~e box or d~ the case rna) be main cable bo'. shall
be located In the cu~tomer s bulldmg or at the boundary or
In the VJCInlty of the boundary of hlS propeny

(4) If a maIO fuse box IS not Jnstalled on a custo­
mer's propeny, the low-voltage overhead connection ends
at the last ~upportlng pomt Sltuated on that property A sup
ponmg pomt forms pan of the connecnon

(5J If a mam cable box IS not mstalled on a custo­
mer's property, the low-voltage elecmclty connecnon ends
at the tenmnals of the mam Clfcult breaker of the electncltj­
consummg equIpment or ill the cable box Ulside the buddmg

(6) An elecmclly connectIon ofhIgh and very hIgh vol­
tage ends atlhe anchonng msulalOrs at a customer s substa­
tIOn In the case of overhead hnes, and at the cable termInal
In the customer s substatlon m the case of underground
hnes Anchonng msulators and cable tennmals form pan
of the connection

(7) Costs fOf the mstallatlOn of an electnclty connec­
uon shall be borne by the person who benefited from Its

mstallauon unless stated otherwIse In thIS Act.
(8) COSts for the mstallanon of a low-voltage connec­

tIon for resident121 consumptIon to a length of 30 meters
shall be p21d by the suppher If the customer agrees to the
method and techrucal COndItIOnS for the InstallatIon of such
a connecuon

(9) An 0 .... ncr of a connecuon IS the one who pays the
costs of lts mstallauon

(10) The O\l,ner of an electnclty cormeCUon 1$ obhged
to ensure Its operatlon mamtenance and rep3.1fS so that 1t

does not become a threat to the bves, health or property of
persons

(11) A supplier 15 obhged for payment to operate
mamtam and rep21f an eleetncIty connecnon Ifso requested
by Its owner

Amc1e17
Metermg I

(I) The consumptlon ofelectTIcHy IS metered and bIlled
by the supplier accordmg to the data read from IDS own
metenng eqUIpment The supplIer shall at Ius own expense,
connect, mamtam and regularly check the accuracy of me­
tenng eqUIpment for the customer Metenng transfonners
fonn a part of the electrlclty-consurnmg equipment.

(2) If a customer has doubts about the accuracy of me­
tenng data or If he d1scovers a defect m the respec{lve me­
tenng equipment he has the nght to have It tested A sup­
plIer IS oblIged, on the baSIS of a customer's wntten re­
quest, to replace the metenng eqUIpment for thIS purpose
WIthIn 15 days of receIpt the request The customer IS
oblIged to cooperate as needed WIth the supplIer dunng the
replacement of metering equipment

(3) Ifa defect IS ascertaIned on themetenng equIpment
the supplier shall bear the costs related to ItS testing and re­
placement Ifa defect IS not ascertained, these costs are borne
bi the customer

(4) Any Interference With the metenng eqUlpment
wIlhout the consent of ItS o\\ner IS prohIbIted

("\1 r\ ,upph... r h h h. l!:ll II' 'J1q,lU lid JI1dl\ldu~J

p lrt~ of the mClenng ~4ulpm ... n· dgJlm, lln<lllthollL::::d
tdmpenng

Amc1e 18
Purchase of ElectrICity

(1) A supplrer IS oblrged If It IS technically feasIble to
purchase electrlcny

a) from combined heat and power plants In amounts cor­
respondrng to the technologIcal requirements of heat
generatIon,

b) generated from renewable and secondary sources of en­
ergy
(2) The costs relaled to the connectIOn of a source un­

der paragraph 1 shall be borne by the owner of the relevant
faolny

(3) The method of connectJon of a source under para­
graph 1 to dlstnbutlon eqUipment shall be detenmned b;
the supplier

(4) The pnce of elecmclty purcbased In the context of
paragraph I shall be set by pnce regulattons 51~·

Arnde 19
Protective Zones

_ (1) A faCIlity forelectncny generation (heremafter !>1ffi­

ply • generanng faCl1It)") and dlstnbutron eqUIpment are
safeguarded by protectIve zones

(2) For the purposes afthis Act; a protective zone shall
be understood as an area ill the rmmedIate vicimty of age­
neratmg facIlity and dIstnbutlon equIpment WhICh IS set
aSIde for thelt rebable operatlOn and the protectlon of (he
bves, health and property of persons

(3) Overhead lmes underground Imes and electncny
substatIons are safeguarded by protectIve zones

(4) The protecllve zone of an overhead lme IS delImI­
ted by vemcal planes IUnnmg along both Sides of the ]me
at a honzontal distance measured perpendIcularly to the
]mes from the outermost conductor on each SIde

a) for voltage above 1 kV to 35 J..V mclUSIve of 7 m
b) for voltage above 35 1..V to 110 kV mcluslve of 12 m
c) for voltage above 11 0 kV to 220 kV mc!uslve, of5 mt

d) for 'roltage above 220 kV to 400 kV mcluslve. of 20 m,
e) for voltage above 400 kV of 30 m

(5) Owners and users of property on forest tracts are
oblIged to mamtaln a clear SInp of land 4 meters v. Ide on
one SIde of the bases of the supporung pomts

(6) In the protectl\ e zone of an overhead lme It shall
be prohibIted

a} to erect butldmgs or locate structures and ocher SImIlar
facIlities as \l. ell as to store mflammable or explOSIve
matenals,

b) to plant hops gardens and let an\- vegetatIon grow 0\ er
3 meters high

c) (0 perform activItIes endangenng Ihe overhead lme the
rehablhty and safety of Its operanon or tbe 11\ es,
health and propen) of persons
(7) A protectIve zone ofan underground Ime to 110 kV

mcluslve and lmes of metenng and conrrol and safety appa­
ratus consUtutes 1 meter on both SIdes of the outermost

I
Translalor s no,e lIus Act comams one footnote j bUIIWO references 10 Jl
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(8) In a protectt\e zone of an underground Ime It shall

be prohIbited
a) to perfoIm eanhwork without the consent of Its owner;
b) to erect bUildings or locate structures or other similar

facthues and to perfonn actiVItIes whIch would make
access to the~underground hne unposslble or conSide­
rably more dJfficult or which could Jeopanhze the
safety and rehablhty of Its operation

c) to plant permanent vegetatlon and traverse the hne WIth
machmery \Vlth a total weIght over 3 tons
(9) A protectIve zone of an electnclty substatIon IS de­

hrolted by vertical planes at ahonzontal dIstance of 20 me
ters pexpendIcular to the fenced or walled-m boundary of the
substatIon bwldmg

(IO) In the protective zone of an electriCIty substatIon
It shall be prolublted to perfonn actlvlues whIch could re­
sult 10 the endangerment of the !lves, health or property of
persons the safet) and rehabtlltj of the substauon' s opera­
tion or make Its mamtenance unposslble or conSiderably
more diffIcult

(II) Katural or legal persons settIng up facllltles sup­
phed WIth duect current In the 101Inediate VIClDlty of a pr~
tectlve lone WIth the pOSSlbIhty of emergence of stray cur­
rent damagmg the underground hne are obhged to noufy the
suppher of these cucumstances and take measures to curb
them

(12) The provISIons ofparagraphs 9 and 10 shall be ap­
pIled where appropnate to the prOleCtlOn of power genera­
ung plants

(13) The MIniStry shall peTmlt exceptlons concernmg
protective zones

Article 20
RelocatIOn ofDlstnbutton EqUIpment

(1) For the purposes oftlus Act relocauon of dl$mbu
lion equipment shall be understood as a partIal change m the
route of a lme or relocatIon of some comJ:1onents of thIS

eqUIpment
(2) The relocauon of dlstnbuuon equIpment shall be

arranged by Its owner at the expense of the person who cre­
ated the need for Its relocation

(3) The 0\\ nershlp of dlsmbutlon eqUIpment shall not
change after me tmplement3uon of relocatIon

AItlcle 21
Contact ofDlStnbutlon EqUIpment

WIth Other Facilities
In the event of contact of dlstnbullOn equipment With

roads \\ aterways ratlroads and other facllttles of all kmds
owners or operators of dlstnbutlon eqUIpment are obhged
In mutual cooperation to tmplement avauable techmcal
measures to ensure the rellabllltY and safety of equIpment
and the pOSSlblllty of regular m~ntenance

Article 22
lnauthonzed Consumption of Electrlcltj

(l) lJnauthonzed consumptlon of elecmcny IS

a) consumption WIthout a valId contract or at vanance
WIth a valJd contract

b) consumpuon from the part ofequipment through which
unmetered e\ectnclt) passes,

II

t 1 l..On\Lmpll~'11 \\ llllllllt 1I1t.. ".1111: '-"tu'l "''" "
tenng equipment v. hlch a~..] re,u[l of d CUSlOmel .. In

terference either does not record or records le,~ Uldn
the actual consumptton,

d) consumptlon With metenng equIpment which ... as not
connected by the suppher or on whIch the anti-tamper
deVIce was damaged
(2) The MIU1Stry shall set by decree, the method ofcal­

culation of damages Incurred by a supplIer through unauth­
onzed consumptlon

CHAPTERll
,.. GAS h"lDUSTRY

ArtIcle 23
Supply of Gas

(1) A suppher 1$ obhged to ensure the supply of gas to
e\ ery customer who

a) has an mstalled connectIon to the pipeime network and
gas..consummg eqUIpment m compliance WIth offiCllll
techrucaI standards and work~safety regulauons,

b) fulfills the conmtlons regardmg the place, method and
date of connection set by the suppher;

c) bas the consent of the owner of the properly In ques­
tIon
(2) A suppher shall conclude a wntten contract With

a customer for every place ofconsumptIon This contract on
the supply of gas must mclude '

a) the amount and pattern of gas consumption (heremaf­
ter SImply 'demand dIagram") mcludmg for states of
emergency

b) the pnce and method ofpayment for gas consumed, m­
cludmg advance payments,

c) an agreement on the method ofmetenng gas consumed
and the suppher s access to metenng eqUIpment
(3) For the purposes oftlus Act, gas shall be understood

as natural gas, town gas, coke oven gas mine drammg and
generator gas, blogas, and propane butane and their mixes,
If the) are not transported m bottles

(4) For the purposes of tlus Act gas consummg equip­
ment shall be understood as any and all eqUIpment from the
mam gas shutoff up to and Includmg eqUIpment for the fi­
nal use of gas

(5) A suppher shall not Install a gas connectlon or gas­
consumlOg eqUIpment WhlCh does not comply WIth offiCial
techrncal standards and work-safety regulauons

(6) An owner of connected gas-consummg eqUIpment
15 obltged to keep It In a condItIon WhlCh comphes wIth ap­
plIcable offiCial technIcal standards and work-safet} regu..
latIOns

(7) No tnterference may be made on gas consuming
eqUipment through wluch unmetered gas passes Without
pnor consent of the suppber, WIth the exceptIon of the clo­
sure of the mam shutoff In the event of an mmunent or oc­
cumng aCCIdent

(8) A customer shall accordmg to me amount of gas
consumed, share the reasonably Incurred costs of [he sup­
piler related to connection and the provlSlon of the gas sup­
pI} requested at a level calculated by a method set by de­
cree

(9) In the e\ent of a change In pressure or type of gas
Implemented m the mterest of techmcal development own-
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~ '''" "~'llllLl.l~UgJ' Lc.jUlpmenr .tnJ olpph.lOCe, .Irl. oohgt'd
to adjust al thelrO~\n e'(.pense and wlthm adequate fi'(ed pe
nod:. theIr ga.-<:onsummg equIpment and applJ.mces so that
the) conform to the gIven changes

(10) The MIniStry shall set by decree, more detaIled
cond!tlons of gas supply

AItlcle 24
Connection to the Plpeltne ~etwork

(1) A connection to the plpehne network (beremafter
simply' plpelme connection") Starts at Its branch off from
the dIstributIOn eqtllpment and ends In front of the mam gas
shutoff by which the gas-consummg eqUIpment IS connec­
ted 10 one bUlldmg

(2) Costs for the lIlstaIlatlon of a plpelme cormectlon
shall be borne by the person who benefits from the connec­
tIon

(3) An ownerofa pIpelIne connectlonJs the person who
has paId the costs for Its mstallanon

(4) The ownerofa pIpelIne connectIon IS obhged to en­
sure ItS operatIon mamtenance and repaIr so that It does nol
become a threat to the lIves health or property of persons

(5) A supplJens oblIged. forpayment, to operate mam­
tam and repaIr a pipeline connecuon If so requested by Its
owner

ArtIcle 25
Metermg

(]) Gas consumptIon IS metered and bIlled by the sup­
plIer accordmg to the data read from hIS own metenng
equIpment (herelrulfter Simply "gas meter") The supplIer
shall at hIS own expense, connect. mamtalfl and regularly
check the accuracy of the gas meter for the customer

(2) If acustomer has doubts about the accuracy of me­
tenng data or If he discovers a defect In the respectIve gas
meter he has the nght to have It tested The suppher IS ob­
hged, on the baSIS ofa customer s wntten request to replace
the gas meter for this purpose wnhm 15 days of receIpt of,
the request The customer IS obhged [0 cooperate as needed
With the supplIer dunng the replacement of the gas meter

(3) If a defect 15 ascertamed on the gas meter the sup­
pIler shaIl bear the costs related to Its testmg and replace­
ment If a defect 15 not ascertamed, these costs are borne by
the customer

(4)Any mterference ~th the gas meterWIthout the con­
sent of Its owner IS prohIbited

(5) A supplter has the nght to safeguard the gas meter,
mcludlng Its connectIon agaInst unauthonzed tarnpenng

AIt1cle 26
ProtectIve Z<lnes

(1) Gas apparatus are safeguarded byprotectl~e zones
(2) For the purposes of thIs Act, gas apparatus shall be

understood as gas plpelmes, connections and engmeenng
bul1drngs

(3) For the purposes of thIS Act a protectlve zone shall
be understood as an area In the ImmedJate VICUUty ofgas ap­
paratus deltmHed by a honzontal dIstance from the ground
plan of the gas apparatus measured perpendIcularly to Its
outline and set aSIde for Its reliable operatIon

(4) ProtectIve zones are
a) for plpelmes and conneCtIons up to 200 mm In dIame-

ter znclusIve 4 m

bl lorpJfclme, md lonnCCllon, b2{\\eCl1:!OO tl1£./ <nu mm
mcluslve 8 m

c) for plpeJInes and connectIons above 500 mm in diame-
ter 12m

d) for Jow-pressure and medIum-pressure pipelInes and
COIU1CCUons through whIch gas IS dlsrnbuted In the
built up area ofa mUnicipalIty - 1 m

e) for engmeenng buddmgs 4m
(5)In extraordHlaI)' Clfcumstances, especIally In the Vj­

cmlt)' ofrnrmng facilities, waterv.orks and e\tenslve under­
ground structures WhICh could affect the stabIhty of the
placement of gas apparatus, the MlnJsoy may fIx the e-.:tenr
of protectIve zones up to 200 meters

(6) ConstructIon and landscapmg 10 a protectIve zone
rnay be perfonned only WIth the pnor wntten consent of the
supplier who I~ responsIble for the operatIon of the respec­
tIve gas apparatus

(7) For high-pressure and vel) hIgh-pressure plpelmes
on forest tracts owners and users of the propeny are ob
llged ro mamtam a clear stnp of land 2 meters WIde on
both SIdes of the ax.lS of the pIpelme

Anlcle27
Safet) Zones

(1) Safe!) zones are set aside to prevent or lessen the
effects ofpOSSIble breakdowns or aCCidents at gas faCIlltles
and for the protectIon of the lives health and property of
persons ~

(2) For the purposes of thIs Act, a safety zone shall be
understood as an area delmuted by ahonzontal dIstance from
the ground plan of a gas facility measured perpendIcularly
to lIS outlme

(3) For the purposes of thIS Act, gas faCIlItIes shall be
understood as facdmes for the production and treatment of
gas, underground storage facIIIlles, pressure storage facI.h­
tIes of l.tquefied gas, gas tanks. filling plants, ltquefactIon
vaponzatlOn, compressor and regulator statIons, and high­
pressure and vel) hIgh-pressure plpelmes

(4) Structures may be erected 10 a safety zone onl} wnh
the pnor wntten consent of the natural or legal person res­
ponSIble for the operation of the respectI\ e gas factllty

(5) The extent of safecy zones IS speCIfied III an appen­
dIx to thIS Act

Arucle28
Relocation of DIstrIbutIon EqUIpment

(l) For the purposes of tins Act relocatIOn of dIStribu­
tIon eqUIpment shall be understood as a partial change In the
route of a plpelme or plpelme connectlOn or the relocatlon
of dtstnbutlon eqUIpment or some components of thIs
eqUIpment

(2) The relocation of distrIbutIOn eqUIpment shaii be
arranged by Its owner at the expense of the person who cre­
ated the need for us relocation

(3) The ownershIp of dlstnbutlon eqUIpment shall not
change after the Implementation of relocatIOn

ArtIcle 29
unauthorIzed ConsumptIOn

(I) Lnauthonzed gas consumptlon IS
a) consumpllon wllhour a valtd contract or at vanance

With a valid contract,
b) consumptIon WIthOut a gas meter or with a gas meIer

12



An1c1e 33
Purchase of Heat

(1) A lIcense holder who has sU1table techmcal condI­
tions for the dlstnbutlon of heat IS oblIged to purchase heat

a) from cornbmed heat and power plants,
b) obtamed as a bi-product of technolog1cal processes

(2) A lIcense holder does not have thIS obltgatlon 10

the e\ ent that tlus would mcrease the customer s pnce of
heat

(3) The costs related to the connectIon of a source un­
der paragraph 1shall be borne bv the 017. ner of the relevant
faclhty

Artlcle 32
Metering

(1) Heat consumptlon IS metered and bdled by the 11­
cense holder accordmg to the data read from hIS own mete­
nng eqUIpment The hcense holder shall, at ius own expense
connea, mamtam and regUlarly check the accuracy of me­
tenng eqUIpment for the customer

(2) Ifa customer has doubts about the accuracy of me­
tenng data or If he cUscovers a defect In the respective me­
tenng equIpment, he has the nght to have It tested The li­
cense bolder IS oblIged, on the basLs ofa customer's wntten
request, to replace the rnetenng equipment for thiS purpose
wltlun 15 days of rece1pt of the request The customer IS
obllged to cooperate as needed wltb the hcense holder du­
nng the replacement of the metenng eqUlpment

(3) Ifadefect IS ascertamed on the metenng equIpment
the hcense holder shall bear the costs related to Its testmg
and replacement If a defect IS not ascertatned, these costs
are borne by the customer

(4) Any tnterference WIth the metenng equipment v"lth­

out the consent of Its owner IS prohlbned
(5) A llcense holder has the nght to safeguard tndlVl­

dual partS of the metenng eqUIpment agamst unauthonzed
tampenng

(6) The MmlStr) shall Issue by decree rules for hea­
ting and the supply of hot water tncludmg the allocauon of
costs to buJ.1dmgs and among final consumers

Amcle 31
Hot-Water ConnectIon

(1) A hot-water connectIOn statts at 1ts branch off from
the respectlve heat generatmg plant or from dlstrlbuuon
eqUIpment and ends at the heat-consumtng eqUIpment

(2) Repatrs and maintenance ofa hot-water connec!Lon
shall be: prOVIded by the respective owner

(3) A lJcense holder 1S obhged for payment, to operate,
mamtam and repaIr a hot-water connection If so requested
by Its owner

(4) Costs for the mstallauon of a connection shall be
borne by the person who benefits from tne connection un­
less otherwIse agreed WIth the hcense holder

(5) An owner of a connectlon IS the person who has
paId the costs for Its Installauon

I,md-plan,mg document~lJorand '1 the mtere,t at tecll.](.<1]
development owners of connected heat-consummg equIp
ment are obhged to adjust, at theIr 0 ....11 expense and v.!thm
adequate fixed penods therr eqUIpment and applIances
so that thev conform to the given changes

CHAPTER III
HEATING INDUSTRY

I
I

I

which as cl result of <l custOmer s mterference either
does not record cr records less than the actual con­
sumptIon,

c) consumption wnh a gas meter which was not connec-
ted by the suppher or on whIch the antI-tamper device

I
was damaged -
(2) The MUllSrry shall set by decree the method ofcal­

culatlon of damages Incurred by a supplIer through unauth­
onzed consumption

I

I

Miele 30
Supp1) of HeatI (1) A license holdens obhged to ensure supply to every

bUlldmg owner who
a) has an mstalled hot-water connection and heat-consu­

mmg equ1pment In comphance wah offiCIal techmcal
standards and work-safety regulatLons

b) fulfills the concUtlOns regardmg the place, method and

I
date of connection set by the supplIer
(2) For the purposes ofthiS Act, the supply ofheat shall

be understood as heat for space heatmg, preparation of hot
water and other uses, a hot-water connectlon shall be un-

I derstood as equIpment carrymg a heat-beanng medIum bet­
ween the equIpment of the suppher and customer

(3) A lIcense h.older shall conclude a wnnen contract

I
WIth a customer for every place of consumption TIns con­
tract on the supply of heat must mclude

a) the ompuL amount and pattern of heat consumptlOn
(heremafter SImply "demand dIagram )

b) the pnce and method of payment for heat consumed
Includmg advance payments

c) an agreement on the method of metenng heat con­
sumed for space heatmg and the preparatlon of hot water
and on the access of the hcense holder to metenng and
control equIpment, mthe event that the metenng ofheat
for the preparatLon of hot water IS measured together
for many places of consumption the method of caleu­
lauon of the use of heat and water b) mdlvldual place
of consumptton

d) the parameters of the sUPl?hed and returned heat-bear­
mg medIUm
(4) For the purposes of thIS Act heat-consummg eqUlP­

mem shall be understood as equipment connected to a heal
dlstnbuuon system or a heat connecuon tntended for the tn­
ternal d1stnbut.lon and consumpuon of heat In a bul1dmg or
In a group of bul1dmgs of one customer

(5) A customer may operate ills own backup or other
source whLch 1S connected to the dlstnbutIon equIpment as
well as supply heat to tIns eqUIpment from hiS own source,
only after agreement WIth the hcense holder

(6) There may not be any mterference perfonned on
heat-consurnmg eqUIpment through which unmetered heat
passes, w1thout the poor consent of the hcense holder

(7) A customer shall accordmg to the amount of heat
llput consumed, share the effectlVel)' Incurred expenses of
the supplier related to the connecuon and prOVlSlon of heat
supply at a level calculated by a method set by decree

(8) In the event ofa change m the heat beanng medIUm
or ItS parameters, Implemented m accordance WIth approved

I
I
I
I
I
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I
I
I
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Article 34
ProtectJve Zones

(l) For the purposes of thiS Act, a proteetJve zone shall
be understood as an area In the unmedtate VlCIDlty of eqUIp­
ment for the 2eneratton or dtstnbutton of heat set aside for
1£$ reliable·operatIon and the protectIon of the llves, health
and propeny of persons

(2) The WIdth of protective zones 15 deImuted by ver­
tical planes on both SIdes of equIpment for the generatIon or
dlsrnbutlon of heat at a honzontal distance of 25 meters
measured perpendicularly to thIS equIpment

(3) For e"tchange stauons set asIde for the modIfication
of parameters of a hcat-beanng medIUm In mdlvIdual bull­
dmgs the protectlve zone IS delmuted by vertical planes run­
mng at a honzontaI distance 25m perpendicularly to the
ground plan of these statIOns

(4) ConstructIon and landscapmg In protective zones
whIch could endanger the safe operatIon and maIntenance
of equIpment for the generatIOn or dlsmbutwn ofheat may
be performed only WIth the pnor wnnen consent of the res­
pective llcense holder who IS responsible for the operatIon
of thIS apparatus

(5) If heat-dlsmbutlon equIpment goes through bull­
dings the protectIve zone shall not be deIJmlled However,
owners of buIldIngs are obltged to allow the hcense holder
access to, and [0 perform necessary work on, tlus equipment

ArtIcle 35
RelocatIOn of Dlstnbutlon EqUipment

(1) For the purposes of thiS Act, relocal1on of d!..srnbu­
tJon equIpment shall be understood as a partial change In Its
transnusslOn route or the relocatlon of some components of
thIS equIpment

(2) The relocatIOn of dlStnbutlon eqUIpment shall be
arranged by us owner at the expense of the person who cre­
ated the need for Its relocauon

(3) The ownershIp of dlstnbutlon equIpment shall not
change after the Implementation of relocatIon

Arttcle 36
UnauthorIzed ConsumptIon of Heat

(1) unauthonzed consumptIon of heat IS

a) consumptIon WJthout a valId contract or at vanance
WIth a vaIrd contract

b) consumption Without metenng eqUipment or through
metenng eqUipment WhICh, as a result of a custO­
mer s Interference, either does not record or records
less than the actual consumptIon,

c) consumption With metenng eqUlpment whIch was re­
located WIthOUt the consent of the lIcense holder

d) consumptIon through metenng eqUIpment on wluch the
ann-tamper deVIce was damaged
(2) The ~zn1Stry shall set b'r decree the method ofcal

culanon of damages Incurred b) a lIcense holder through
unauthonzed consumpuon

PART III
STATEE~~RGYI~SPECTORATE

AI1lcle 3i
(l) The State Energ) Inspectorate (heremafter 5lmply

T~t"',..~,.. ""' ........ n

to the M10lStzy It conSIsts of a central mspectorate and re­
glonalmspectorates The Inspectorate JS a legal person

(2) At the head of the central Inspectorate IS the execu­
tIve directorofthe Inspectorate, who IS appoInted and recal­
led by the MInIster of Industry and Trade Every reglOnal
Inspectorate IS headed by a director appoInted and recalled
by the executive dIrector of the Inspectorate

(3) The execunve chrector of the Inspectorate shall de
termme the seats of UlSpectorates

(4) The [nspectorate IS an organIzatIon funded by the
state budget and located m Prague

ArtIcle 38
Actlvlhes of the Inspectorate

(I) The Inspectorate shall mspect whether bcense hoI
ders comply wah the proVISIOns of thiS Act and regulatIOns
Implementmg them

(2) The Inspectorate shall InSpect whether CJstomers
comply With the obl1gatlons set by thiS Act

(3) The Inspectorate shalllllspect whelher other natu­
ral and legal persons comply WIth the prOhlbltlons and res­
tIlcrlons In protectlve and safety zones accordmg to UlIS Act

(4) The Inspectorate shall offer profeSSIonal assistance
and consultatIon free of charge wlthm the scope of l!S act!­
vltIes

ArtJcle 39
Fmes

(1) The Inspectorate may Impose fines on persons inspec­
ted pursuant to artIcle 38, paragraph I, up to CZK 50 mll­
hon for

a) conductmg busmess WIthout a bcense
b) breach of the obhgauon to perform hcensed activItIes

through persons WIth profeSSIonal qualificatIon under
aroc1e 9 paragraph 1,

c) breach of the oblIgation to conclude a contract on the
supply ofenergy amcIe 9, paragraph 3

d) transgreSSIon of the peI'IIlISslble lumts or tnterruption
of the supply of energy under amcle 9, paragraph 4

e) breach of the oblIgatlon to restore supply mune(hately
after the ehnunatlon of the causes of Its ItmItatlon or
IDtenuptJon under arncle 9, paragraph 6,

f) breach of the obhglllIon to prOVIde mformatIon neces­
sary for the perfonnance of the ngbts and obhgatlons
of the MImstry under artIcle 9, paragraph 8,

g) breach of the obligatIOn to submit to consumptIon h­
nuts under artIcle 9, paragraph 4 and dunng states of
emergency under article 12, paragraph 2,

h) vlO!allon of the rules of dlSpatchmg control under arti­
cle 13 paragraph 8

I) breach of the obltgatlons under article 15 paragraph 1
artIcle 23 paragraph I and article 30 paragrapn I

J) breach of the obligatIon to purchase electIlclty under
arucle 18 paragraph I and heat under artrcle 33 para­
graph 1

k) breach of the prohibitIon of perfomung actlvltles under
artIcles 19, 26 27 and 34 In protective and safety zones
(2) It IS pOSSIble to unpose a fine up to CZK 1 mllllon

on persons Inspected under the precedmg paragraph who
conduct busmess With an Installed capaclly of electnclt\ up
to 2 MW or of heat up to 3 MW

(3) The Inspectorate rna" Impose fine" up 10 CZK 50
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PART IV
COMMON, INTERIM AND CLOSI~G

PROVISIONS

Arucle44
The nghts and obhgatlons of the State Energy Inspec­

torate set by Act~0 88/1987 on state energy mspectlon, 10­

eludmg property and other nghts and obhgatlons, shall pass
over to the Inspectorate

Arucle 45
Common and InterIm PrOVISions

(I) Unless stated otherwise In thIS Act, declStons regar­
dmg the nghtS and obhgatlons of natural or legal persons
shall be made accordmg to admimstratlVe rules

(2) Natural or legal persons conducting busmess m en
erg) sectors 10 accordance wlth regulatJons penaImng huh
erto must apply for the grantmg of a hcense wIthm one year
of the day of effect of tills Act, If they Wish to do further bus­
mess

(3) RIghts to another person's property as well as res­
tnctIon of Its use WhICh arose before this Act goes mto ef­
fect shall rematn unaffected

(4) ProtectIve zones set pursuant to eXlStmg statute,
2nd exceptions to the prOVISIOns on protee;.tJve zones gran­
ted pursuant to eXIstmg statutes shall also be mamtamed at
ler thIS Act goes 1Oto effect

(5) In the event of a change 10 electnclty voltage
a change In pressure or type of gas 2nd dunng a change 10

a heat-beanng medIUm or Its parameters begun before thL

effect of tlus Act, shall proceed m accordance WIth statute,
10 effect so far

(6) The MmlsU'y shal1lssue decrees for the Implemen­
tation ofartlcles 3 to 8, 11, 12, 13, 15 22,23,29,30 32 and
36 and for the establIshment of the methods and levels 01
compensatton for the hmttatlon ofproperty nghts under ar­
ticle 19 paragraph 5 and article 26 paragraph 7

ArtIcle 46
Closmg PrOVISIons

The followmg shall be repealed
1 Act No 79/1957 on the generation, dlstnhutlon and con­

sumptlon of electnclty (the e1ectnficatlon act)
2 Act No 67/1960 on the productiOn, c!tstnbutlon and U<"L

ofheatmg gas (the gas act)
3 Act No 88/1987 on state energy mspectIon.
4 Act No 89/1987 on the generatIon, dtsU'tbuuon and con

surnptlon of heat
5 Government RulIng No 80/1957 whIch Implements All

No 79/1957 on the generation, dlsmbutton and con
sumptlon of electnclty (the electnficatlon act)
6 Decree No 9/1958 of the \1mlstry ofEnergy which 1m

plements some provlSlons of Act No 79/1957
7 Decree ~o 10/1958 of the Mlmstry of Energy on md.

Vidual condItIons for the connection of electncIt) -consu
mmg eqUIpment to equIpment forpubltc dlstnbutlon ofelel..
tnCll)'
8 Decree No 137/1958 of the \11mstry ofEnergy and WI

Antcle41
Re\ enue from FIDes

Fmes are the Income of the state budget The Inspec­
torate shall perform their adnumsU'atlon

Article 43

Admlillstratl\e rules6J apply to the procedure for lm­
posmg fines In that the executive drrector of the Inspecto­
rate deCides on appeals agamst their ImpOSItIOn by a direc­
tor of a regional Inspectorate, while the \1mlSter of Indus­
trY and Trade deCIdes on appeals agamst their Imposmon by
the execut!\ e dlrector of the Inspectorate

Arncle 40
Deadlines for the ImpOSItIon of FlOes

FlOes rna) be Imposed up to one year after the day of
discovery of the breach of an obltganon but not more than
three years after the breach of obhgauon occurred

Arucle42
Inspection under article 38 paragraph 2 and 3 of bUll­

dmgs and faclhues of the Mmlstry of Defense, MUllStt) of
Intenor, Mmlstr) of Justice and Secunty information Ser­
Vice shall be performed by these bc<hes to an extent and by
a method agreed upon WIth the Mmtstry

I a) breach of the obhgatlon to submn to consumpnon h­
mlts under artlcle 9, paragraph 4 and dunng states of
emergency under artIcle 12 paragraph 2,

b) Violation ofthe mles ofdlSpatctung conU'ol under artI­
cle 13, paragraph 8,

c) breach of me obhgatlOn under artIcle 15, paragraph 4
d) breach of the prohlblllOn of mterference With metenng

equipment WIthout the consent of Its owner under arti­
cle 17. paragraph 4, wnh the gas meter under amcle
25 paragraph 4 2nd \1, Ith the metenng eqUIpment un­
der amcle 32 paragraph 4

e) breach of the prohIbItIOn of performmg actlvlt1es un­
der artIcles 19,26 27 and 34 In protecttve and safety
zones

f) unauthonzed consurnpuon up to an amount tWice the
pnce of a customer s average annual consumption of
electncltv gas or heat
(4) In the event that a customer does not ha\ e a valJd

contract \\ Ith a supplier and does not have metenng equIp­
ment a fine may be Imposed up to CZK 5 nullLon

(5) In the e\ ent that the customer IS a natUral person
who does not conduct busmess accordmg to thiS Act or oth­
er statutes, a fine rna)' be Imposed according to paragraph 3
up 10 CZK 100 000

(6) The Inspectorate may rrnpose fUles up to CZK 50
mtll10n on person~ Inspected under article 38. paragraph 3
for the breach of the prohibition of perfomllng acn" mes
under arttcles 19 26 27 and 34 m protecnve and safet)
zones

(7) The Inspectorate shall send a COP) of the declSlon
on lmposlUon of a fine with a note of enforceabIhty to the
respecuve local finanCial office

I
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ter Management, on condmons of contact of energy works
WIth roads, lInes of all types water, water management
works and equIpment
9 Decree No 153/1961 of the MInlstry of Fuels and En­

ergy on the modIfication of the wIdth of protectIve zones
of hIgh-voltage electnclty hnes
10 Decree~No 140/1978 of the Federal MInIstry of Fuels
and Energy. on the supply of electnclty to mhabttants
11 Decree No 140/1979 of the Federal Muuscry of Fuels
and Energy. on the supply of gas to mhabltants

12 Decree No 175/1975 of the Federal MlnIstl} of Fuels
and Energy, WhICh Implements some provlSlons of the gas
act, as amended by Decree No 18/1986
13 Decree 1\0 92/1987 ofthe Federal MUllSUY ofFuels and
Energy, WhICh lD1plements the act on state energy Inspec­
tion

Article 47
Effect

ThIs Act shall go mto effeci on 1 January 1995
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MEMORANDUM

Dana Zelmkova

the latest verSIOns of the cover memos to Mr Antos, et al and the memorandum

are based on comments I receIved after our conversatIOn from Ken Hobbs and Jan Pisko

nonsubstantlve and Intended to clarIfy the Enghsh verSIon of our comments

Please gIve me a call to tell me whether we can now SIgn off finally on thIS

L1T681111DOC

Cathenne Connors, Qt~ John GulliVer... Howard Menaker,
Jacqme DeRosa, Jan 'FiSko, Ken Hobbs

June 20, 1996

Agam, thanks for all your prompt and thoughtful work

would appreCIate It If they could commUnIcate them to me as soon as pOSSIble

verSIOn and have It translated By carbon copy of thIs fax, you can see that I am sendIng

It to everyone else also for theIr final comments If anyone else has any further changes, I

There are, however, a few mmor changes whIch we dId not dISCUSS, because they

mcorporated all your comments, and that we have dIscussed most of the changes reflected

Followmg up on our telephone conversatIOns thIS mornmg, please find attached

bullets The changes made to reflect Mr PIsko's comments are found In my transfer of

FROM:

thecentral dIspatch pomt to SectIOn B to hIghlIght the Importance of that Issue

In the red-hne portIOns of the attachments Most of these changes are meant to be

The changes made to reflect Mr Hobbs' comments are basIcally reflected In the preamble

summanzmg our proposed amendments to the Energy Act You wIll see that I have

DATE.
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222/1994 CoIl (the Act) The proposals fall WIthm three major categones (defirution of the

ObJcctIves fundamental to the development of a succcssful energy sector

eXIstmg provIsIons In the Act) Each and every proposal, however, IS gwded by common

A The Regulator nature, powers andJurzsdlctlOn

Independence

RECOMMENDED ACTION Amend the Act to separate the regulatory body from
the government mInIstrIes to the extent pOSSIble, e g , create an mdependent
regulatory board Bestow upon that board the general power to regulate WIthm the
sector, mstead ofhmItmg Its abIlIty to Issue decrees withm hmIted, prescnbed areas
PrOVIde an mdependent budget for the board, based upon hcense fees, fines and other
Income separate from the general state budget

ISSUE

• provIsIon ofreasonable return on mvestment,

• creation of an efficIent energy structure,

• mmnmzation of cost to customers and all sector partIcIpants, through competItIon
where appropnate and effectIve regulatIon where needed,

Presented below IS a lIst ofspecIfic proposed amendments to the Energy Act No -

• development ofa regulatory framework that combmes the fleXIbIlrty needed to
adapt to an evolVIng market With the clear substance reqUIred to lImIt
admInIstratIve dIscretIon and provIde predIctabIlIty to market partIcIpants

• assurance of safety and relIabIlIty ofenergy supply,

• encouragement ofsustamed economIC growth, and

- DISCUSSION Currently the Act bestows regulatory authonty on two bodIes, the
Mmistry ofIndustry and Trade ("MOlT') and the MInIStry ofFmance ("MOF") As
non-mdependent regulators WithIn government minIstnes, they are potentIally subject
to fluctuatmg polItrcal mfluences To prOVIde stabIhty and ensure that
decislOnmakmg IS based on predIctable economIC and technologIcal factors, changes
should be made m the Act to mcrease the mdependence of the regulatory body

PROPOSED AMENDMENTS TO THE ENERGY ACT NO. 222/1994

1

regulator, creation of the energy market, and the substantIve and procedural development of
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contractmg), Ell) the techmcal, economiC feasIbIlity as liberatiOn test

of contractual obligatIOns
from the duty, Em) legal regime and remedIes and sanctIons for breach

roles and settmg out pnnclples and methods to prevent dlscnmmatIon

Amend the Act to prOVIde for and set out

Development ofmarket

UmficatIOn ofauthonty

RECOMMENDED ACTION
pnnclples of

ISSUE

(a) wholesale wheelmg oblIgatIons--requmng the transmiSSIon company
to wheel power at regulated pnces

(he) dIrect access and contractmg With the generators for speCIfic categones
of--customer (e g large mdustnal customers)

The Market creatIon ofa competItIve energy structure

(b) contractmg duty for energy supply Namely (1) the parameters of such
contracts (pnce determmatiOn, defimtion of the parties, time of

(c) defillltlOn of central dIspatch and dispatch regimes, IdentIfymg theIr

RECOMMENDED ACTION ConsolIdate all regulatory responsIbilitIeS, pncmg,
hcensmg and other supervIsory control, mto one regulatory body, preferably related
to the MOlT Clanfy and streamlme this regulatory body's relatIOnshIp With
mspectorates

ISSUE

DISCUSSION Currently control over pncmg rests With the MOF, whIle other
regulatory responsIbIlIty over partICIpants III the energy sector, such as lIcensmg, rests
WIth the MOlT Wlu.le the MOlT IS the sole entity authonzed to recommend pncmg
deCISIOns, thIS ultImate dIVIded regulatory scheme can result m InconsIstent rulmgs
and a cumbersome regulatory procedures For example, If the MOlT rules that a
lIcensee must make certam mvestments to ensure safety or effiCIency, It does not
make sense to have a separate regulatory body set pnces whIch determme whether the
lIcensee can recover the costs of those mvestments.. m its rates

DISCUSSION Currently there are multiple dlstnbutlon comparues, multIple
generatmg companIes, and one transmISSIon company, CEZ There is noThe absence
ili legal duty to wheel power under thIS eXlstmg structure thiS factor affects both the
wholesale and retaIl markets, pnce and supply ofenergy. and decreases competItIon,
to the potentIal detnment ofan mcreasmg effiCIency and lowenng ofpnces-

3
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(~a) self generatIOnand sell of condItIOns. nghts and condItIons

Existing regulatIOn substance, process and gap-fillIng

(e) pnamg In the Sea
ISSUE ExpansIon of the regulatlon to meet a competltlve market

(a) substantIve standards for award of generatIon and dlstnbutton lIcenses
-- what cntena are applIed to demonstrate fulfillment of the public
Interest (e g , EU compatablhty, Increase In capacItyhmport, least cost

Amend the Act to Include

ClanficatIOn of regulatory standards

RECOMMENDED ACTION

ISSUE

DISCUSSION Currently the Act does not mclude substantIve standards to
gUide and hmIt the dIscretIOn of the regulator For example, the Act gIves only the
most general gUidance to the MOrT as to when a hcense should be awarded Lack of
clear standards can lead to arbItrary and unpredIctable declsIOnmakmg

(I) IdentIfymg who must or can enter contracts With each other, for dIrect
and mdIrect sales, gIven expanded dIrect access and wheelmg, (11) clanfymg
when mfeasIbIlIty releases a party from contractual dutIes, (111) establIshmg
the legal framework to enforce these dutIes. Includmg sanctIOns and remedies.
and (IV) establIshmg a mechamsm for the regulatory body to set contractual
term" when the parties do not agree

RECOMMENDED ACTION Amend the Act to authonze the regulatory body
to lIcense power marketer/brokers, regulate Import and export of power, and, If It
chooses, to lIcense all other partICIpants m the energy sector

DISCUSSION If, as recommended, the current structure of the sector, WIth
one smgle buyer, changes to allow competItIon, regulatIon WIll be need~d for all
partICIpants m the sector, mcludmg power brokers and/or marketers Even In the
absence of legIslatIon requmng CEZ to wheel, entrepreneurs have been attemptmg to
evade CEZ's market control by direct sales over the border over dIstrIbutIOn lmes
The Act needs to gIve the regulatory body the power to regulate all entItIes engaged
m generatmg, sellmg, transmIttmg, Importmg/exportmg and dIstnbutmg power WIthm
the country

(d) Contractual dutIes for energy supply Currently the law provIdes for some
contracting dutIes. but IS unclear when the "mfeaslbllIty" ofentermg the contractual
relatIOnshIp removes the duty ThIs Issue not only needs to be cIanfied. but these
contracts and dutIes need to be set m a proper competItIve market context, bv

5
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6 ISSUE LICENSE REGIME

RECOMMENDED ACTION Amend the Act to empower the Regulator to

DISCUSSION IneVitably, the initial versIOn of the Act left certam regulatory gaps
that need to be addressed and clarified

(~f) a clear, effiCIent, transparent process for reVIeWing a lIcense
applIcatIOn -- e g , who should be consulted (murucipalItIes,
enVIronmental authontIes) and how, when and whether publIc heanngs
should be held, and procedures

(d) change, alter and modify condItIOns of lIcense

Filling gaps m regulatIOn

(b) order forced management m limIted circumstances

pnnclples, social and environmental factors, compatibilIty with other
busmess activitIes), In what pnonty

Wlthmthem

pnRCIples and methods ,,,!uch v,,'Quld pre\o'cRt dISCnmll1atof) deCISIOns

(c) request contmuance of prOVlSlon of lIcensed actiVIties unless a
absent a satisfactory substItutIOn IS found

bcmg made by the dIspatches as a result of unbalance of po'.\ ers

(a) suspend already awarded lIcenses

(e) defimtIOR of central dIspatch and dIspatch regImes, set out the

(d) prIcmg pnnciples, such as recoupment ofcosts plus a reasonable
profit, usmg competItIOn as opposed to Imposed pnces where feasible,
and lImItatIOn of cross-subsIdizatIon to the extent possible

(c) substantIve standards for Import/export and marketerslbrokers lIcenses

(b) SubstantIve standards for authonzmg new Investment

DISCUSSION- Currently the Act does not proVIde the Regulator With
suffiCient tools to adjust to changIng CIrcumstances confrontIng eXlstmg
lIcensees, mcludIng eXIstmg licence and pOSItion of Its licence holder.s. te

particular Circumstances whIch might occure dunng their operatIOn, maml)' m
connectiOn 'o'l1tthe default of the lIcensee holder or termmatIOn of Its license

ISSUE7
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RECOMMENDED ACTION

(a) Amend the Act to clarIfY the authorIzed representatIve's posItion vIs-a­
VIS the lIcensee and regulator and ensure that the lIcensee has an
authorIzed representatIve at all tImes

(b) ClanfY and speCIfy the extent and condrtlOns for tlurd party property
access, the oblIgations of owners and OCCUpIers and compensatIOn
rules

(b) Clanfy and speCify the e'ttent and condItions for thIrd party
property access, the obhgatlORs of owners and occupIers and
compensatIOn rules

(~6) Expressly state that the mspectorates have power to morutor control
and Impose sanctiOns for breach ofcondItions of lIcense and that the
MOIT may revoke the lIcence for matenal breach of these condItIons

(g4) Clanfy legal processes. IncludIng the prooedure, appeal nghts, whether
appeals suspend nght", their suspensive effect, time hmitsfor
decisIOnmakmg and when and wheredeClsIons, --publIc heanngs should be
held ,.ete-
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ATWOOD

The latter can be added as appropnate when the process moves forward

role of and gIve substance, mdependence and authonty to the regulator (for example,

decrees to implement the standards enumerated under the Act), (b) new speCific fIghts and

and Government deCISIOns as to the scope of proposed amendments to Act 222 are still bemg

MEMORANDUM

Proposed Amendments to Act 222

June 19, 1996

U S AID Team (Bechtel, Arthur Andersen, PIerce Atwood, Glatzova
& Co, Petr Vanek)

Jan Pisko (D S AID Prague)

JosefAntos, Zbynek Fousek, Vit Sponer, JosefSnitdy

The memorandum deals essentially With three types of changes (a) those that c1anfy the

The memo focuses on substantive Issues and does not deal With more techrucallssues

Pursuant to our meetmgs last week, attached please find a memorandum that descnbes

consohdatmg regulatory authonty m one Mmlstry or agency, authonzmg the regulator to adopt

to furrush them Our sense, though, IS that It IS premature to do so at thIs stage, whIle MinIStry

FROM

the major changes we would propose for Act 222 ConSIstent WIth our dISCUSSIOns oflast week,

dlscus~edand analyzed

tlllS memorandum mtentIOnally descnbes the changes In summary style and does not propose

DATE:

RE:

specIfic legislatIve language If and when you Wish specIfic legIslative drafts, we Will be happy

CC.

TO:

I ATTORNEYS

One Monument
Square

I Portland Mame
04101-1110
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June 19, 1996
Page 2

responsIbIlItIes (for example, specIfically grantIng thrrd-party transmISSIOn access nghts to large

mdustnal consumers), and (c) gap fillIng the eXIstIng regulatIOns WhJ.Ie we recommend that

each set ofchanges be adopted, It IS our expenence that regulatory systems which have clear

lInes of regulatory authonty, WIth defined, substantIve standards, and opportunItIes for reVIew

and appeal have less need for laws that create specIfic nghts, smce the regulatory process Itself

generally results m the creatIon of the necessary speCIfic nghts and responSIbIlItIes, on the other

hand, regulatory systems that do not create such clear standards for the regulator have an even

greater need for laws which speCifically mandate certam nghts, such as thIrd-party access and

wheelmg You may WIsh to consIder thIS balance as you reVIew our suggestIOns

We recognIze that the ultImate decISIOn as to whIch amendments to recommend hes WIth

you and that you may WIsh to modIfy, alter, amend or delete certaIn of the Ideas that we have set

forth m the memorandum That IS fully your chOice, and we respect that However, we felt it

Important to suggest the most Important amendments that we belIeve are adVIsable

We look forward to your comments and suggestIOns We wIll be happy to fQ1low up With

a reVIsed memorandum after hearIng from you Please feel free to communIcate through Jan

Pisko ofU S AID, Prague, or VIt Horacek, at Glatzova & Co EIther Will get m touch With the

rest of us



a successful energy sector

fall Wlthm three major categones (defirutIOn of the regulator, creatIon of the energy market,

and the substantIve and procedural development ofeXIstmg proVISIons In the Act) Each and

A The Regulator nature, powers andJurzsdzctLOn -
Independence

RECOMMENDED ACTION Amend the Act to separate the regulatory body from
the government mmistry to the extent pOSSIble, e g , create an mdependent regulatory
board Grant that board the general power to regulate withm the sector, mstead of
IImItmg Its abIlItv to Issue decrees withm lImIted, prescnbed areas PrOVIde an

DISCUSSION Currently the Act grants regulatory authonty on two bodIes, the
MInIStry ofIndustry and Trade ("MOlT") and the MInIStry of Fmance ("MOF") As
non-mdependent regulators WIthm government mirustnes, they are potentIally subject
to fluctuatmg pol1tIcal mfluences To proVIde stabIlIty and ensure that
decisIOnmakmg IS based on predIctable and technologIcal factors, changes should be
made m the Act to mcrease the mdependence of the regulatory body

ISSUE

• development ofa regulatory framework that combmes the fleXIbIlIty needed to
adapt to an evolvmg market With the clear substance reqUired to lImIt
admmistrative dIscretIOn and prOVIde predIctabIlIty to market partICIpants

• prOVISIon of reasonable return on Investment,

• encouragement of sustaIned economIC growth, and

• assurance of safety and rehablhty ofenergy supply,

• mInImIzatIOn of cost, through competItIon where appropnate and effectIve
regulatIOn where needed,

• creatIOn of an efficIent energy structure,

Presented below IS a lIst of specIfic proposed amendments to Act 222 The proposals

PROPOSED AMENDMENTS TO ACT 222 TO INCLUDE IN THE
PARL~ENTARYPLAN

1

every proposal, however, IS gUided by common ObjectIves fundamental to the development of
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2

The Market creatIOn ofa competIllve energy structure

mdependen~budget for the board, based upon lIcense fees, fines and other mcome
separate from the general state budget

RECOMMENDED ACTION ConsolIdate all regulatory responsIbIlItIes, pncIng,
hcensmg and other supervIsory control, mto one regulatory body, preferably related
to the MOlT Clanfy and streamlme thIS regulatory body's relatIOnshIp WIth
Inspectorates

ExpanSIOn of regulatIOn to meet a competitIve market

Development of a wholesale market

Umfication ofauthonty

ISSUE

ISSUE

DISCUSSION If, as recommended, the current structure of the sector, With
one smgle wholesale buyer/seller, changes to allow competItIOn, regulatIOn WIll be
needed for all partICIpants In the sector, mc1udmg power brokers and/or marketers
Even In the absence of legIslatIOn requmng CEZ to wheel, entrepreneurs have been
attemptmg to evade CEZ's market control by dIrect sales over the border over
dIstnbutIOn lInes The Act needs to gIve the regulatory body the power to regulate all

DISCUSSION Currently there are multIple dIstnbutIOn companIes, multIple
generatmg companIes, one transmISSIOn company, CEZ, and one dommant generator,
also CEZ Because CEZ has no legal duty to wheel power, It IS basIcally the smgle
buyer ofgeneratIOn m the country, smgle seller, controls the market and defeats
competItIOn at the wholesale level

ISSUE

DISCUSSION Currently control over pncmg rests WIth the MOF, wlule other
regulatory responsIbilIty over partIcIpants m the energy sector, such as lIcensIng, rests
wIth the MOlT WIllIe the MOlT IS the sole entity authonzed to recommend pncIng
deCISIOns, thIS ultrmate dIVIded regulatory scheme can result In InConsIstent rulIngs
and cumbersome regulatory procedures For example, If the MOlT rules that a
licensee must make certam Investments to ensure safety or efficIency, or to serve new
load, It does not make sense to have a separate regulatory body determIne whether the
lIcensee can recover the costs of those Investments In Its rates

RECOMMENDED ACTION CEZ's monopoly power can be addressed In one
of two ways (a) regulatIOn or (b) deregulated competItIOn Ifroute (a) IS chosen, the-- Act should be amended eIther to reqUIre CEZ to wheel power at regulated pnces, to
regulate the pnce at whIch CEZ sells power to the dlstnbutlon comparues, or both If
route (b) IS chosen, CEZ's monopoly power must be ehmmated by breakmg up CEZ
mto separate entitles (transmISSIOn company, generatIOn compan(Ies))

4
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Exzstmg regulatIOn substance, process and gap-jillmg

entitles engaged m generatmg, sellmg, transmlttmg, and dlstnbutmg power withIn the
country m order to assure safety and stabilIty of supply

DISCUSSION IneVitably, the InItIal version of the Act left certaIn regulatory gaps
that need to be addressed For example, the role of the authonzed representative
should be clanfied

Amend the Act to mclude

Flllmg gaps m regulatIOn

a clear, effiCIent, transparent process for reVieWIng a lIcense
applIcatIOn -- e g , who should be consulted (mumcipalItIes,
envIronmental authontIes) and how, when and whether publIc heanngs
should be held, and appeal nghts and procedures

defimtlOn of central dispatch and dispatch regImes

pncmg pnnciples, such as recovery of costs plus a reasonable
profit, usmg competltIon as opposed to Imposed pnces where feasible,
and lImitatIOn ofcross-subsidizatIOn to the extent pOSSible, and a clear
defimtIOn ofregulated and non-regulated actlvities

substantIve standards for authonzmg new Investment

ClarIficatIOn of regulatory standards

substantIve standards for Import/export lIcenses

substantive standards for award of generatIOn and dlstnbutlOn lIcenses
-- what cntena are applIed to demonstrate fulfillment of the pubhc
mterest (e g, EU compatablhty, mcrease In capacltyhmport, least cost
pnnciples, SOCIal and envIronmental factors), and m what pnonty

(f)

(e)

(d)

(c)

(b)

(a)

ISSUE

RECOMMENDED ACTION

DISCUSSION Currently the Act does not mclude substantIve standards to
gUlde and hmit the discretion ofthe regulator For example, the Act gIves only the
most general gUldance to the MOrT as to when a lIcense should be awarded Lack of
clear standards can lead to arbItrary and unpredIctable declSlonmakmg

ISSUE

RECOMMENDED ACTION Amend the Act to authonze the regulatory body
to lIcense power marketerlbrokers, regulate Import and export of power, and, If It
chooses, to lIcense all other partICIpants In the energy sector

6
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RECOMMENDED ACTION

(aJ Amend the Act to clanfy the authonzed representative's posItIOn vIs-a­
VIS the hcensee and regulator and ensure that the hcensee has an
authonzed representatIve at all times

(b) Clanfy the legal parameters of contracts among partIcIpants In the
sector and establish a process for dIspute resolutIOn

4
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18 October 1996

MEMORANDUM

USAID Team (Bechtel, PIerce Atwood, Glatzova & Co,
Petr Vanek)

CZECH REPUBLIC

Summary of Recommended Amendments to the Energy
Act No 222/1994 CoIl

SUMMARY OF RECOMMENDED CHANGES
TO ENERGY ACT 222/1994 Coli

C The need for more stnngent oversIght of licensees,
and

B The need for more accurate and fair pncIng
regulatIOns,

A LImItatIOns regardIng the scope of the Act, IncludIng
a present InabIlIty to regulate Imports and exports and
other commercIal transactIOns by energy sector
partIcIpants,

As one would expect wIth any major change In a regulatory

regulatory regIme Issues WIth the present law generally pertaIn to four

made to the Act that would respond to Issues ansIng under the new

framework, expenence under Act 222 IndIcates that amendments could be

FROM:

RE:

DATE:
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D DIVISIOn of regulatory functIons among several departments,
wIthout clearly defined authonty, mcludmg the authonty to
conform the sector to emergmg European Umon standards, as
approprIate

In order to address these problems, we recommend that the followmg

amendments be made to Act 222 We recognIze that changes flowmg from the

Issues IdentIfied m SectIOns A, B, and C, above, tend to be more In the nature of

clarIfymg and conformmg changes withm the context of the present law Changes

associated wIth the Issues Identified m Section D more substantially restructure the

present regulatory status and may be more appropnate for later legIslatIve actIOn

After the approprIate partIes reVIew and approve of these recommended

areas of change, the USAID team would be happy to draft speCIfic legIslative text

for further conSIderation

A Clanfy the Scope of the Act and the ActIVItIes Regulated by the Act

1 The Act should mclude power marketers wlthm Its scope and should

prOVIde for the hcensmg and regulatIOn of such marketers and brokers The Act

should also proVIde for regulatory overSIght of energy sector Imports and exports

In addItIOn to prOVISIOns speCIfically addressmg Imports, exports, and power

marketers, ArtIcle 2 should be amended to mclude "sales" (of energy,

transmISSIOn, and dIstrIbutIOn servIces), and ArtIcle 3 should prOVIde for lIcensmg

of persons who "sell" (as well as produce and dlstnbute) electrIcity, gas, or heat

2
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2 Gen~rally, ArtIcle 2 should be amended to define clearly "productIOn,"

"transmIssIon," and "dIstrIbutIon," as well as sales

3 The defimtIon of"customer" III ArtIcle 9 (3) IS vague and should be

revIsed to make clear WIth whom lIcense holders are oblIged to contract There

should be a general dIstmctIOn made In the Act between (1) customers who

purchase energy for resale, (2) large commercial or mdustnal customers WIth the

capabIlIty to provIde theIr own power or maIntam the effiCIency of theIr electncal

eqUIpment, and (3) mdIvidual resIdential and small commerCIal customers The

Act presently contams vanous oblIgatIOns between all customers and energy

supplIers that should not necessanly apply to all types ofcustomers

4 ArtIcle II should be amended to define "competItIon" and the role of

"central economIC dIspatchIng" In competItIOn, so as to aSSIst the regulatory

agency m developmg rules governIng the operatIon ofthe central dispatchmg

facIlIty

5 Because one of the goals ofthe Act IS to promote competItIOn, there

should be certaIn protectIons mcluded to protect competItive advantages and to

prevent dIsclosure of pnvate busmess mformatIOn to competItors Therefore, the

Act should provIde that the regulatory body may hmIt the dIssemmatIOn of

confidential data provIded by sector partIcIpants

3
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6 The perrmsslble contractual relatIOnships between lIcensees and

customers should be clanfied, mcludmg the duty to contract, the circumstances

that excuse the duty to contract, and fundamental terms such as prIce and

enforcement mechanisms

B Develop Effective and FaIr PrICIng GUidelInes

1 ProVIde guIdance m the Act on the CrIteria the regulatory body should

use m developmg margmal-cost-based, least-cost, and nondIscnmmatory prIcmg

ThIS guIdance should allow the regulatory body to develop pnces that treat both

regulated entItles (generatIon and dlstnbutlon facIlIties) and nonregulated entitIes

m a nOndISCrImmatory fashIOn WIth regard to theIr respective abIlItIes to enter mto

long-term contracts and make spot market sales Each lIcensee should be reqUIred

to establIsh umform pnces for each customer class and to develop pncmg

methods that encourage reductIOns m peak usage ("top offtakes")

2 The regulatIons should also reqUIre that energy prIces are not based on,

nor subSidize, the costs ofunregulated actIvItIes Thus, compames should

separately account for the costs and revenues of partIcular busmess actIvItIes,

regulated and nonregulated In addItIon, to faCilItate the determmatIOn of correct

prIces, the Act should Impose a duty on the hcense holder to account separately for

costs and expenses related to mdIVIdual regulated actIVities (~, productiOn,

4
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transport, and dIstnbutIon) Such pnce "unbundlmg" will send correct pnce

sIgnals to consumers, encourage competitiOn where possIble, and ultImately, low-er -

pnces

3 Pnce regulatIOns should be limIted to rate desIgn and rate methodology

Pnces should be determmed m accordance wIth these regulatiOns and should

reflect actual costs of the regulated busmess and not be based on SOCIal aspects

C Enact AdditIOnal ReqUirements for Obtammg a License, and PrOVIde a
Method to MOnitor Comphance

1 Certam licensmg standards m the Act should be clanfied For example,

the cntena relatmg to financIal and techmcal reqUirements and the pubhc mterest

standard should be more speCIfically defined Also, the financmg reqUirements

should set forth financIal capabIhty standards reqUired of hcensees to ensure theIr

abIlIty to perform the lIcensmg condItIOns and oblIgatIOns

2 ArtIcle 3 should be amended to acknowledge that the lIcense may be

subject to other applIcable trade and IIcensmg laws

3 ArtIcle 4 should be amended to mclude a determmatIOn by one or more

experts In the field that the proposed lIcensee has the appropnate profeSSIOnal

quahficauons The regulatory body should have the authonty to employ such

experts

5
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4 ProvIsIons should be added to ArtIcle 4 to establIsh the clear lIabilIty of

the lIcensee for the safe operatIOn ofthe lIcensed facIlIty and Its contmumg duty to ­

observe the conditIOns ofthe lIcense, and ArtIcle 10 should be amended to make

clear that "publIc servIce" mcludes performance of the condItIons ofthe lIcense

5 ArtIcle 5 should be amended to clarIfy that the lIcense holder remams

responsIble, together wIth the "authonzed representatIve, ' for performance of the

lIcensed actIVIties In fact, the role ofthe authOrIzed representative m the

operatIOn of the lIcensed facIlIty should be more precIsely defined For example,

the authonzed representative should be responsIble for fihng all necessary

documents WIth the regulatory body

6 The Act should expressly prOVIde the regulatory body WIth the abIhty to

deal WIth license defaults and termmatlOns and to modIfy the terms ofthe lIcense

7 The procedures to be followed by lIcense applIcants or persons affected

by a decree of the regulatory agency should be set forth m detaIl For example, the

present Act does not contam provIsIOns for hearmgs or appeals

8 The State Energy Inspectorate's powers In Part III of the Act should be

more defimtely descnbed As presently structured, the Act does not circumscnbe

the Inspectorate's authonty, statmg only that the Inspectorate "may mspect"

whether persons comply WIth the Act Such broad language could be mterpreted

as allowmg the Inspectorate mappropnate access to lIcensees or customers

6
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D ConsolIdate Regulatory FunctIOns Under One Department wIth Broad
- Powers

I The regulatory functIOns over the sector now divIded among the

multiple Mimstnes,~, the Mimstry ofFmance and MImstry ofIndustry &

Trade, should be consolIdated mto one mdependent regulatory body wIth broad

powers to regulate the entire energy sector ThIS body should have the pO\vcr to

issue rules and regulatIOns, and Its budget should be mdependent of the general

governmental budget, sustamed by assessments imposed on partICIpants m the

sector (~, IIcensmg fees)

..
2 ProvIsIons should be added to the Act to allow the central regulator to

proVIde and control access to the transmISSIOn gnd and to conform to emergmg

European Umon standards, as approprIate Wheelmg proVISIons should be

mcluded to reqUIre CEZ to wheel power at regulated rates, to allow dIrect

transmiSSIOn access by certam large customers, and to prOVide for self-generatIOn

7
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ReVISIOns to Act 222

MEMORANDUM

March 31, 1997

VItHoracek

John GullIver and Cathy Connors

• We agree that transrrussIOn and dlstnbutlOn should be separated as
you have done

• We agree WIth your defirutlon of trade, except that, as we read It, It
could mclude CEZ (or, If the system IS changed, the Central
DIStnbutOf or "CD") CEZ buys electncity and sells It to
dIstnbutors Does that mean It needs a tradrng lIcense?

We agree that trade should be mcluded Please make sure that thIS
change IS earned out throughout the entIre text of the Act (e g
Sections 5(1), 9(8) and (10))

Pursuant to our telephone conversatIOns, the followmg are our questIOns

2 Scope ofBusrness ActIVItIes

1 DefirutIons

ARTICLE 2 (Scope ofRegulated Busmess)

DATE

Tuesday, Apnll at 11 am our tune (6 pm your tlme)

and comments on your draft amendments to Act No 222/1994 CoIl As we

suggestIOns for your further consIderatIOn We look forward to talkmg to you

FROM-

dISCUSSed, the proposed amendments are excellent, and our comments are only

TO

RE-

One MOIlUITILnt

Square

Porthnd Mame
04101-1110

I "All

III (n(tl 1'1< 1« AI"pod <Pill

I
I PIEltCE
1~;l!q?P'

I
JOHN W GULLIVER

I DIRECT

2077911296

EMAIL

I JGulliver0J
PlerceAtv. ood corn
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Vlt Horace"­
March 31, 1997
Page 2

3 AddItIonal Amendments

• ThIs may be the appropnate place to exempt regulation of small plant We
recommend focusmg on SIze, rather than monetary value (see your ArtIcle 22a)
A polIcy chOIce must then be made about the exemptIon SIze - 20 MW? 50 MW?
A gas storage or dIstnbutIOn faCIlIty less than x Mcf or pressure levels less than
2 S. Mpa? An electrIcIty dIstnbutor Wlth eqUIpment at x kV? A deCISIOn must
also be made whether to mclude self-generatmg plant at all (or at least whether to
hmit regulatIon of self-generatIon plants to a larger SIze than plants attached to the
gnd) Do we need a defirutlon for a self-generator (e g , what percentage ofpower
produced by the self-generator must be used by that owner, or, alternatIvely, not
tranSmItted onto the gnd, m order to rnamtam self-generatIon status?)

• Another relevant exemptIOn to be mcluded m the appropnate place IS elImmatlon
of the need for a dIstnbutIOn lIcense for pass-through of electncitY at the same
place ofconsumptIOn (e g , landlords who supply theIr tenants WIth electrICIty
IPPs mto supply electrICIty "Wlthm the fence")

ARTICLE 3 (LIcensmg)

1 Your ArtIcle 3(1)

• We dIscussed whether all lIcensees should be oblIgated to undertake busmess,
and agreed that at least trade should be exempted

• Ifyou add to the end of your sentence somethmg lIke "on such condItIons as the
MllliStry shall establIsh pursuant to ArtIcle 7," thIs makes clear that the MllliStry
has the power to Impose condItIOns III lIcenses As we_dIscussed, tlus power IS
cntlcal

2 Your ArtIcle 3(2)

• AgaIn, It seems to us that tradmg IS suffiCIently dIfferent from the other
authonzatIons that a shorter lIcense penod makes sense

3 Your ArtIcle 3(3)

We dIscussed whether authonzatIOns should be non-transferable, or Just need
MinIStf) approval to be transferred We leave the chOIce to you

77 WINTHROP <;TRffT - AlJGIJ<;TA MAINE 04330 555' - 207/6226311
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March 31, 1997
Page 3

ARTICLE 4 (CondItIOns For GrantIng A LIcense)

I FInancIal, Techrucal and Matenal PrereqUIsItes

• You made no specIfic change but IndIcated that financial, techrncal and matenal
prereqUIsItes should be provIded for In greater detaIl We dIscussed whether any
specIfics on, for example, finanCial prereqUIsites should go mio the Act Itself, and
you mdicated that Mr Kacvmsky showed an mterest m developmg a finanCial
prereqUISIte based on capItalizatIOn ratIOs

We agree that these detaIls should go mto secondary legIslation or regulatIOn, and
not the Act Itself Some financIal tests used III U S law generally mclude meeting
two of the followmg three ratIOS a ratio of total lIabIlIties to net worth less than
2 0, a ratio of the sum of net Income plus depreCIatIon, depletIon, and
amortIzatIOn to total hablhtIes greater than 0 I, and a ratIO ofcurrent assets to
current lIabIlItIes greater that I 5 Other fmanclal tests can mclude net workIng
capItal and tangIble net worth at some speCIfied multIple ofIdentIfied annual
operatIon costs, a tangIble net worth ofat least $X dependmg on the SIze of the
proJect), assets located m the US amountIng to at least 90% oftotal assets or at
least some speCIfied multIple ofIdentified annual operation costs, and a current
ratIng for the apphcant's most recent bond Issuance ofAM., AA, A or BBB as
ISSUed by Standard and Poor's or Aaa, Aa, A or Baa as Issued by Moody's
SimIlar cntena With appropnate modIficatIOns could be adopted for projects m the
Czech Repubhc

2 ExpansIOn ofPublIc Interest Reference

-
• Add to ArtIcle 4(7) "The publIc mterest shall be taken mto consIderatIOn dunng

the deCIsion-makmg on the grantmg of a lIcense and the MInIStry may deny a
lIcense If It finds that the lIcense IS not In the publIc mterest "

• Add a new ArtIcle 4(8) "For the purposes oftlus Act, the term 'publIc Interest'
shall mean safe, rellable and adequate servIce at pnces that are farr and reasonable
to customers and lIcense holders, talang mto account safety, health and
envIronmental consequences"

ARTICLE 7 (CondItIons For Grantmg A License)

ServIce Temtone<>

77 WINTHROP STREIT - AUGU'ITA MAINE 04330 SSS2 - 207/622-6311
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March 3 1, 1997
Page 4

Your commentary on servIce temtones has suffered somewhat m the translatIon
We assume you are discussmg the advantages and dIsadvantages ofexclUSIve
servIce terntones for dIstnbutors (not transmIssIOn, as the translatIon mdicates)
lfso, we have already dISCUSSed that It IS Mr Kacvmsky's preference to make
servIce terntones exclUSive We should commurucate to him the potential future
dIfficultIes ofawardIng long-tenn exclUSIve temtones Some competltlOn for
some portIons of the market Will be reqUired under the EU DIrectIve, and the
longer the license terms and the more unconditlOnal the exclUSIVIty of the service
terntory, the greater the stranded cost problem In the future, should the sector be
restructured to allow competItIon.

3 Your AddItIOnal PrOVISIOns on Change ofAuthonzatIOn

We agree WIth your new Article 7(a) (1), Imposmg reportmg oblIgatlOns The
translatIon ofyour new Article 7(a)(2) IS somewhat unclear It appears that It
SImply leaves dIscretIon In the MllliStry to do nothIng, modIfy the hcense or
Withdraw the lIcense, based on the new reported InformatIon If this conclUSIOn IS
correct, then we agree With the addItIon The Standards for MIillStry actIon
should be speCIfied

Your new ArtIcle 7(a)(3), allOWIng the MllllStry to modIfy an authonzatIOn at any
tIme could be VIewed as too broad by mvestors Some lurutmg language may be
appropnate, e g , "The MilllStry may, after heanng If requested by the lIcense
holder, modIfy the condItIons ofa lIcense at any tIme, consIstent With paragraph
3"

3 AddItIOnal Amendments

• We suggest addmg the followmg to ArtIcle 7(3) "If, after heanng If requested by
the applicant. the MIillStr:y determmes that grantmg a ltcense IS m the publIc
mterest. [a] deCISIon on the granting ofa lIcense

• Add as ArtIcle 7(3)(f) "Such other tenns and condItIOns relatmg to ownershIp
and control ofhcensed faCIlItIes, fmancial and technIcal qualIficatIOns, penodlc
reportIng obhgatlons or any other reqUirements that the MlillStry finds necessary
In the public mterest"

77 WINTHROP STRI:I:T - AUGUSTA MAINI: 04330 5552 - 2071622-6311
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Vlt Horacek
March 31, 1997
Page 5

• Add as ArtIcle 7(4) "Upon applIcatIOn, the MunstIy may extend the lIlltIal term
ofa lIcense for a penod not to exceed five years Subsequent requests for
extensIon Will be treated as an applIcatIOn for new lIcense under ArtIcles 6 and 7 "

ARTICLE 8 (TermmatIOn Of A LIcense)

We agree With your dIVISIOn mto two categones ofSItuatIOns where termmatIOn
IS dIscretIOnary, and where terrmnatIOn IS mandatory Just as the abIlity to modify
a lIcense should not be too vague or broad, so also should these provlSlons be
clear and hmited, m order to proVIde some assurance to mvestors For example,
your ArtIcle 8(2)(a) could be vIewed as too broad - how long must actIvItIes have
ceased to mandate WIthdrawal? Can even a mInor breach of the condItIOns for
hcense Issuance tngger thIS reqUIrement? Mandatory wIthdrawals seem
appropnate If there IS an munedmte, senous threat to health, safety, the
enVIronment or system relIabIlIty and mtegnty, or If the lIcense holder has
engaged In repeated breaches of lIcense terms and/or the law after preVIOUS notIce
OtherwIse, WIthdrawals should be dIscretIOnary The dIscretIOnary WIthdrawal
should also be clear enough to provIde notIce to the lIcense holder whIle at the
same tIme preventmg WIthdrawals on the basIS of a mInor or techrucal faIlure to
follow the law or obey the lIcense Hence, the language ofyour new ArtIcle
8(3)(a) or (b) mIght benefit from further development along these hnes

A lIcense holder should have the nght to a heanng for a WIthdrawal of Its hcense
lfthe threat to safety, health, the enVIronment, or the system IS Immediate and
senous, the heanng could take place after the WIthdrawal

ARTICLE 9 (OblIgatIons and RIghts of A LIcense Holder)

ArtIcles 9(3) and (4)

• You have changed tlus proVIsIOn, Imposmg the duty to serve, by Imposmg the
duty unless It IS unfeasIble, as opposed to when It IS feasIble ThIS change IS fine,
and, we understand, comports With Mr KacvInsky's deSIres He should, however,
be aware of the ImplIcatIOns that the duty to serve can have when calculatIng
stranded costs should competItIOn be mtroduced mto the sector In the future

You have Imposed the duty on the transmItter m ArtLcle 9(3) to enter contracts
WIth generators and traders You have not Included a duty to serve the
dIstnbutors We agree that the transmItter should be oblIgated to contract WIth

77 WINTHROP STREI, - AUGlJ~TA MAINr ().I1105552 - 2071622 6311
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March 3I, 1997
Page 6

generators and traders III order to allow tlurd-party access Shouldn't the
transIllltter also have a sIIllllar oblIgatIOn to enter Into contracts With the
dIstnbutors parallelIng the oblIgatIOn to serve the customers Imposed on the
dIstnbutors m ArtIcle 9(4)? The dIstnbutors wIll buy theIr power from the Central
DIstnbutor ("CD") But the transmItter (also Central Energy DIspatchIng or
"CED") wIll transmIt the power the dlstnbutors purchase over Its Wires Do you
antIcIpate thIS relatIonshIp to be governed by contract?

ARTICLE 11 (State RegulatIOn)

• You have re-phrased the defmltIon m ArtIcle 11 (2) m terms of mvestments,
operatIOns, and pncmg Why mvestment as opposed to constructIOn?

ARTICLE 14 (Addmg CD and CED PrOVISIOns)

You have elImmated eXIstmg ArtIcle 14 (replacmg It WIth your new ArtIcle
11 (4», and have added new provlSlons on generatIOn, transnusslOn, tradmg,
dIstnbutIOn, CD, CED and supply From a structural pomt of VIew, we assume
that new ArtIcle 14 IS now the begmrnng of Part II (on the Electnclty Industry)
and not the end ofPart I If thIs IS not correct, tell us

We Will make our comments on the new CD-CED system generally

• Agam, the MIillStry needs to understand that the framework descnbed here
IS not fully consIstent With the ED DIrectIve, because It does not allow
elIgIble customers to contract dIrectly With generators and does not force
the smgle buyer (CD) to sell to the end-user at ~pnce equal to tlns dIrect
contract pnce (plus an obJectIve, transparent and non-dISCnmInatory
transnussIOn fee)

• We can nevertheless make some language changes whIch do comport With
ED pnncipies For example, In the appropnate place, we can state that
pnces wIll be publIshed or negotiated and dispatch Will be based on
obJectIve, transparent and non-dISCnmInatory pnncipais See the ED
DIrectIve memo we are sendmg to you separately for amplIficatIon on the
terms reqUIred and/or recommended by the DIrectIve

It should be made clear at the appropnate place that the transmItter and the
CED IS the same entIty

77 WINTHROP STRCET - AUGU'ITA MAINE 04130555' - 20116'2-6311
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• It IS not clear what IS happenmg WIth self-generation Byehmmatmg
eXIstmg Art1cle 15(5) do you mtend to allow self-generation? If so, we
agree, but, as we note m our comments on Section 2, thIS pomt and how
self-generatIOn IS treated III general, needs to be clarIfied

ArtIcle 14d(6), gomg to CD's ablhty to buv at "the most advantageous
pnces," needs some clanficatiOn Does thIs antlcipate a pool only? Docs
It allow for long-tem1 contractmg? Ho\'. long-tenn?

SECTION 22a (New InstallatIOn For Perfonnance OfAuthonzed ActIVIty)

• See our comments on SectIOn 2 regardmg exemptlon of small plant

• The proVISIOns on new capacity should be made to comport with ED DIrective
reqUIrements, to the extent pOSSIble (See our separate ED memorandum) For
example, we should mclude language mdicatmg that lIcenses WIll be granted on
the basiS ofobJectIve, transparent and non-dlscrumnatory cntena, whIch may
related to the fields sets forth m Article 5 ofthe Drrectlve Any tcnder process
used by the State WIll be sImllarly governed by obJective, transparent and non­
dlscnmmatory cntena publIshed pnor to the tender

OTHER COMMENTS

The Act should speCIfy, conSIstent With ED reqwrements, that (1) the Mmlstry
Will Issue wntten decIsIOns explammg the basIS of Its rulmgs, and (2) mterested
partIes (such as the applIcant or other affected people or entitIes) have the nght to
appeal such deCISIOns (perhaps conSIstent WIth an eXlst.!.ng CIVIl admInIstratIve
procedure act?)

Do we need to say anythmg further about Import and export? You define trade to
mclude lffipOrt and export Does thIs make It suffiCIently clear that we are talkmg
about cross-border exchanges? Must all purchasers of Imported power or sellers
of exported power need trade lIcenses as well as generatIOn lIcenses? Should we
add a prOVIsIon mdlcatmg that the Mlmstry shall not restrIct Imports or exports
except on the basIS ofsecunty, to comport WIth the ED DIrective and the Treaty
of Rome?

We look forward to dlscussmg these thoughts With you
HUL 46612 I DOC
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amendments, but more generally apply to ItS structure and contents as a whole

Kacvmsky as proposed amendments to ArtIcle 11 of Act 222, and (3) followmg up on

the week and IS equally Wlavallable early next week Cathy IS avaIlable thiS week and

these proposals and meetmgs In Apnl, your most recent re-write of Act 222 as a whole

MEMORANDUM

GENERAL

V Horacek

Amendments to Act 222

H Menaker, J Plsko, G Weynand

J GullIver, C Connors

June 4, 1997

The followmg comments are non-specific to any particular proVISIOn m the draft

We look forward to heanng from you soon

I

The followmg are our comments and questlOlls as to your re-wnte Please gIve us

TIus memorandum responds to your letter of May 27, 1997 In that letter, you

COMMENTS

Monday of next week, but IS unavailable for the rest of next week Please fax or call to

set an appropnate tune

a call at your convemence to dISCUSS them John WIll be out of the office for the rest of

RE.

FROM:

attached (1) a recent newspaper artIcle, (2) what we understand to be comments from Mr

cc

TO:

DATE'
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• Thl1 d Pm ty Access The newspaper artIcle you sent us mdicates that the new energy
polIcy bemg advanced by the MOlT embraces the concept ofnegotIated tlurd-party
access, based on a model prepared wIth the help ofNERA through a Phare-sponsored
program Under thIS model, the artIcle states, "customers would be able to select
freely any producer and dlstnbutor "

We do not see any express adoptIOn oftIns model In the verSIOn of the proposed
amendments you sent us Although SectIon 9 seems to reqUire tlmd-party access,
SectIOn 7(b) refers to specIfic exclUSIve temtones for distributors, and SectIOns 14
through 15 adopt a smgle purchaser model The commentary to SectIOn 7 questIOns
whether the e"cIu<;Ivity concept should be retamed, refemng to potentIal adjustment
of the concept ofa smgle purchaser The exact meanmg of this commentary IS
somewhat unclear to us, however, and we do not understand whether thIS verSIOn of
the draft amendments to Act 222 Intends In any way to coordmate With a new model
arnot

RIght now, as we understand the draft, It adopts a smgle buyer model, and does
not appear to allow any chOIce for final consumers - they must buy from the
dIstrIbutor WIth the exclUSIve francruse for theIr temtory Is tlus a correct~

InterpretatIon? If so, how does SectIon 9 work With SectIOn 14 through 15? Should
we Instead try to coordInate With the model adopted by the MOlT, If the MOlT has In
fact adopted a UOlted KIngdom-type of model?

• The EU Directive SImIlarly, we do not see any IncorporatIon of the dIrect
contractmg between larger, "elIgIble" customers and generators reqUIred under the
EU DIrectIve Is thIS a COnsCIOUS deCISIOn? Should we proVIde for such dIrect
contractmg III the draft?

• Self-generatiOn It appears to us that, under the draft amendments you sent US, self­
generators over 10 MW III SIze would need lIcenses, and they could not obtam back­
up power absent agreement from the dIstrIbutor servmg Its temtory (see SectIOn

'15(5)) Is this Illterpretatlon correct? If so, IS It a good Idea? Should self-generators
have to be lIcensed? Also, under the proposed language, couldn't the dIstributors
effectIvely veto self-generatIOn m theIr temtones by refusmg to agree to allow back­
up connectIons?

• The dISCUSSIon of the transmISSIOn hcensee(s), the CD and CEO remams somewhat
unclear to us as to how these entitIes work together What entIty can there be that can
hold a transmISSIon lIcense, but not be the CD or CEO? Is that meant to be CEZ, so
that CEZ wIll own the lme, the CD wIll act as a smgle buyer and the CED Will order
economIC dIspatch?

2
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• DId we conclude that no need eXIsted to provIde m Act 222 for nghts to appeal and L\ v (

how they proceed? Also, there IS nothmg m thIS draft provIdmg for the nght to any
k.u1d of a heanng

II SPECIFIC

The followmg comments apply to specIfic sectIOns m the draft

• New SectIon 1arb) (defimtzon ofgeneratIOn) Why dId you make the change from the
Apnl4 versIOn? Is "acqUIsItIOn" too broad a term when refemng to gas?

• New SectIOn la(c) (definItIOn o/transmIsszon) ThIs IS probably a translatIon Issue,
but It IS unclear whether the phrase, "for the purposes ofdehvery to final consumers"
modIfies everythmg that goes before It, or "only transport ofgas or heat" In any
event, why would transmISSIOn mclude any transport to a final consumer - Isn't
dehvery to a final consumer dIstnbutIon?

• New SectIon la(e) (defimtzon 0/dIstrzbutzon) llus definItion looks fme Our only
questIOn IS, If there IS gomg to be competItIOn at the generation and dIst:rtbutIOn level,
as mdIcated m the artIcle, then should we separate dIstnbution from supply? Is
dlstnbutlon -- the transport on the lower voltage Wires - really gomg to be
competitIVe (we thmk thIS unlIkely), or, more probably, Will competItIon be lImIted to
supply -- the metenng, sales and servIce of the final consumer? If only supply Will be
competltlve, then do we need to separate dIstnbutIOn and supply m the Act?

• SectlOn 2 (scope o/busmess actIvllIes) Does new SectIOn 2(1) replace all of SectIOn (
2, or only old SectIOn 2(I)? ~ /' ~

• SectlOn 3 (authOrizatIOn) WIth respect to SectIOn 3(2), agam, do we need a
defimtIOn for supply? WIth respect to SectIOn 3(3), do we want to except self­
generatIOn? Ifso, we need a defirutIOn WIth respect to SectIon 3(4), the language III

-Enghsh IS garbled - do you mean to say "up to no more than 10 years"? Also, IS old
SectIon 3(3), regardmg extensIOns, mtentlonally-clunmated? If so, do we need to say
somewhere whether extenSIOns or renewals of lIcenses are penmtted?

(->
• SectlOn 4 (condItlOns o/Issuance 0/authorzzatzon) Is the ellInlnatlOn of the concept

,--ofpubhc Interest IntentIonal? What IS meant m the last sentence of the commentary­
- "The regulator's powers are also extended"?

• SectIOn 5 (responsIble person) We understand the explanatIOn as to why the concept
of appointment IS bemg removed from SectIOn 5(1) But SectIons 5(4), 5(6), 5(7) and
5(8) refer to appoIntment Do they need to be changed III any way? {_ (L( I

It- /...-{ /[, ... (1:"'
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• SectIOn 7 (Issuance ofauth01lzatIOn) We have already noted our questlOn regardIng
SectlOn 7(b) and exclusIvIty oftemtones Ifwe do In fact remove the concept of
e>:clusivIty, do we want to remove It with respect to supplIers, not dlstnbutors?
Shouldn't the transmiSSlOn lIcensee also be exclusIve -- how could there be more than
one transmItter?

• SectIOn 9 (rights and obhgatlOns ofa holder ofauthOrIZatIOn) Our general questIOns
regardmg the role of transmIssIon lIcensees and thIrd-party access apply to SectlOn
(9)(3) Does SectIOn 9(3) mean to reqUITe thIrd-party access across CEZ's lInes?
How would that work when SectIOn 14 adopts a smgle purchaser model?

• SectIOn 11 (state regulatzan) How IS the Regulatory Office "Independent" (SectIOn
11 (l), If It IS "establIshed WIthm the JUTIsdictIOn of the [MOIT]," WIth Its head
"subject" to the MOlT (SectIOn 11(2)? Can we make the Office more mdependent
by, for example, makIng Its head eIther a group of people (3-5 In number) and/or
fixmg therr tenns, so that they cannot be fired at the wIll of the Mlllister? How about
gIven the Office some budgetary mdependence from the Mmistry? Fmally, we are
unclear as to what sort ofdecisIOnmakmg power you mtend to gIve the Office as
opposed to the Mmlstry, for example, can the Office Issue decrees? SectIOn 11(9)
appears to so mdicate, but elsewhere (e g , SectIon 11(16), the draft provides that
procedural regulatIOns WIll be Issued by the Mmistry What sort of regulatIOns are
Issued by the Office and what sort are Issued by the MIniStry?

WIth respect to SectIOn 11(3), do you want to add, withm the meamng of
regulatlOn, the concept of enforcement? Itt S

Does "SOCial transfers" III SectlOn 11(5) mean cross-subsidIes? Does thIS raLse
Issues WIth the ED DIrectIve?

In order to show complIance WIth the ED DIrectIve, you may want to mclude m
the appropnate place m SectIOn 11 (e g, an added SectlOn 11(17)) some restrIctIon on

- the Regulatory OfficelMmistry agamst arbItrary, capnclOus or dlscnmmatory
conduct, m order to ensure that SImIlarly SItuated entitles wIll be dealt With m a non­
dIscnmmatory way, m accordance With the publIc mterest

• SectIOn 14a (authorlzatIOnfor transmzssIOn) Instead of the lengthy descnptIon m
SectIOn 14a(2), can we say that the transmItter (we assume CEZ) shall ensure safe and
economIcal transmISSIon In accordance With mstructlOns of the CED and the rules and
regulatlOns of the Regulatory Office? Why IS the regulatIOn of the transmItter bemg
left WIth the Mlmstry m 14a(4) and not the Regulatory Office or the CED?

• SectlOll 14b(authonzallOnfor tradmg) If the smgle buyer model IS bemg adopted,
does a trader sell only to the CD? Agam, why are the rules bemg set by the MInistry
and not the Regulatory Office?

4
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• SectIOn 14c (authorIzatIOnfOJ dzstllbutzon) Does the reference m SectIOn 14(1) to
CED really mtend to refer to the CD? Agam, why are the rules bemg set by the
MInIstry and not the Regulatory Office?

• SectIOn 14d (central dzstnbutor) Do we want to mclude ownerslup hrmtatlOns m
SectIon 15(5)? The subsectIon currently ImplIes that an entIty can generate, trade and
dIStrIbute, and no ownershIp limIts are mcluded elsewhere III the draft

• SectIOn 15 (supply ofelectnczty to the consumer) Does SectIOn 15(2) contemplate a
form contract for ordmary reSIdential consumers and dIstnbutors? WIth respect to
SectIon 15(5), we have already commented generally on the Issue of self-generatIOn
If It IS concluded that self-generators should have to obtam lIcenses and agreements
from dIstrIbutors, then shouldn't we at least add a prOVISIon SImIlar to that contamed
m SectIon 9, provIdmg that a dIstnbutor must enter mto a contract to proVIde back-up
power, except If the dIstnbutor can prove that entry mto such an agreement IS not
technIcally or economIcally feasIble?

• SectIOn 39 (fines) Why can't the Regulatory Office Impose fines? When the
commentary states that the amendment mtends to Impose penaltIes "even on the
regulatory body, 1 e the MInIStry," how IS thIS accomphshed m the text? Why IS the
regulatory body the Mmistry and not the Regulatory Office? Do you want to Impose
monetary penalties on any regulatory body?

84823 lit
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ATTO RNEYS

Czech dIstnbutors at the sub-transmIssIOn level Through thiS mechamsm, the generators and

forward on the power marketer Issue, we agreed that I would (1) reVIew Act 222, the Energy

dIstnbutors are bypassmg CEZ, the Czech monopoly transmiSSIon company, whICh currently

One Monument
Square

Portland Mame
04101-1110

MEMORANDUM

AprIl 16, 1996

Bechtel- Czech - power marketer questIOns

CRConnors

JWGulhver

Followmg up on our conversatIOns regmd1l1g the CoP\ of V Horacek's general memo

The power marketer questIOn we have undertaken to answer has been prompted by

prOVIded from the Vanek memoranda we receIved last FrIday

ongomg sales at the Czech-PolIsh border, m which PolIsh generators are se1lll1g power to

BACKGROUND

response for the MOlT I have also updated thiS memorandum to mclude ll1fOrrnatlOn

PIERCE
ATWOOD

Accordmgly, I have completed my reVIew of the laws 111 our posseSSIOn, and, lIsted

has no legal duty to allow any wheelmg

below are some specIfic questIOns deSigned to tllgger respOIl<,LS useful to plcpanng a

preparmg a response to the power marketer questIon now facmg the Mll11stry

marketer Issue m an effort to focus our Czech counterparts Oll the Issues relevant for

and (3) see If! could make a lIst of specdic questions for HOIaceklVanek on the power

decrees and other non-Energy laws m our possessIOn, (2) review Horacek's general memo

on non-Energy laws, our receIpt of memoranda flOm Peter V<1I1ek, and our need to go
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2
These cross-border, sub-transmIssIon sales are apparently bemg faCIlItated by power

marketerslbrokers, 1 e entItles which mayor may not actually hold tItle to the power at any

pomt m time, but which find, arrange, and otherwise advance the sale and denve profit

therefrom

MOlT IS concerned that these marketer/brokers are either breakmg the law by

carrymg on such actiVIties without hccnsmg 01 other authOlI/ 11Ions or 11 thLlI activities are

not Illegal, that thIS marketer/broker conduct IS not regulated <lI1d should be

Hence, the threshold legal questIOn we want to pose to our Czech counterparts IS

whether anythmg m eXistmg Czech law and regulatIon, elthcl wlthm or outSide the Energy

law context, regulates or otherwIse relates to such marketmg/brokermg actIVIties

In lIstmg below the more speCIfic questIons desIgned to obtam mfOll11atlOn helpful m

answenng thIS general threshold legal questIOn, you WIll note that I have mserted some

commentary based on my reVIew of the laws and regulatIons m our possessIOn You WIll

also note that I have attached hereto as Appendl \. 1 a general summary of the law m our

possessIOn -- which I used as a startmg pomt m UI aftmg thiS l.Ommentarv

QUESTION #1 Does anythzng In Act 222 or any Energy deu ee apply to power
marketerslbrokers?

COMMENTARY WhIle the Act pUrp0I1s to cover the actiVIties related to domg

busmess m the energy sector, only actual generatIOn and dlstllbutlOn appear to fall wlthm the

Act's defimtlOn of domg busmess Thus, wll1le all persons domg busmess 111 the sector must

obtam a lIcense under the Act, the only licenses Issued are fOI productIOn and dlstnbutIOn

Act 222 defines Its scope as relatmg to "conditIons fOl busmess" m the electnclty,

gas and heat mdustnes, along WIth "related rIghts and oblIgatIOns" of natural and legal
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3
persons, and state adtmmstratIOn (Art I ) The Act then provIdes that "the subject of

busmess" m the energy sector IS electrICIty, gas 01 heat productIOn and dIstnbutIOn to natural

or legal persons, supplIed m the pubhc mterest DlstnbutlOn IS broadly defined, to mclude

transmIssIOn, transport, storage, converSIOn and supply (AI t 2)

WhIle the mtent of these provIsIOns appears to be broad apphcatIon, nothmg m the

Act specifically refers to any actIvIty other than ploductlon IIld dlstnbutlon and

"dlstnbutlOn," wlule broadly defined, does not L\.plessly IIlclude facIlItatIOn ot sales as

opposed to actual transportatIOn of power

Thus, whIle the Act provIdes that natural or legal pelsons "may do busmess m the

energy sectors of the Czech Repubhc, under the condItIons set by this Act, onlY,on the basIs

ofa state lIcense" Issued by MOlT (Art 3(1)), and agam, tlll'> language IS broad - "do

busmess" -- IIcensmg appears to extend only to thL specIfic ploductlon and dlstnbutIOn"

actIvItIes defined as the "subject of busmess" 111 the energy ~u... tor Decree No 129/1995 of

MOlT on hcensmg provIdes that state hcensmg IS granted to natural and legal persons

allowmg them to engage m followmg actIvItIes generatIOn of electncIty, pIOductIOn of gas,

generatIOn of heat, and dIstrIbutIOn of electrICIty, gas and he.lt (Art 1)

Thus, none of the speCifically hcensed actIvIties appc.ns to mclude marketmg, and

marketmg appears to fall outSide of the hcensmg decree, the lIcensmg prOVISIOns of Act 222,

and the defimtlOn of covered actIVIties under the Act

Horacek appears to agree that the Act docs not mcludL marketmg as an activity that

needs to be hcensed under the Act (See hIS memo, p 2) V<lnek also appears to agree that

the defimtIOn of lIcensed actiVitIes governed by the Act IS I11111ted to generatIOn and

dIstnbutlOn, and no other energy related activIty (See Vanek general memOlandum, pp 14-
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4
15, statmg that "mdependent busmess activities, I e the purchase of energy and Its sale, I e

the purchase for the purpose of sale are not conditiOned by cOlrespondmg techmcal

prereqUiSites, and that they are not lmked to the perfonnance of an authonzed actIvIty -

generatiOn or dIstnbutiOn This 'purely' busmess activity, III spIte ofbemg a key actIvity m

the energy branck, does not fall withm authonzed activItIes' )

No other energy decree 111 om possession tIeats marhtll1g

QUESTION #2 Does any non-Ene! gy law O! ,e!!;UlatlOn 1 eljlllf e power mw keter:,/brokers
to be hcensed zn order to do buszness (z e, to faulitate a sale and denve profit therefrom)?

COMMENTARY Horacek states (p 2) that, becausl. marketmg IS not lIcensed under

Act 222, such actIvIty "can be carned out undel the Trade Llccnse" Hence, It ¥{ould appear

that the Trade Act applIes m some manner We don't have a copy of the Trade Act to reVIew

thIS Issue Vanek states m Ius first, general memO! andum (p 1I) that SectIOn 3, paragraph 2,

letter 2 of Act N 455/1991 CoIl, the Trades LlcLl1smg Act, pi oVldes "that the generatIOn and

dlstnbutIOn of electnc power, gas and heat do 110t constitute <I trade" Hence, there would

appear to some kmd of delmeatIon If the actIvity IS generatIOn or dIstnbutIOn, IS governed

by Act 222, If It IS not, then It may be a trade Vanek also st..1les, however (p 11), that

pursuant to Act 222, a lIcensee "can possess several kmds 01 :.tate authonzatlon and

Simultaneously other entrepreneunal lIcenses undet the Trade:. Llcens111g Act " Hence, an

Act 222 lIcensee can also engage 111 other activltlCS hcensmg under the Trade Act

Other potenttally applIcable non-Energy Czech laws (denved from Horacek's memo)

are lIsted 111 AppendiX 1, SectIon II The CommLlclal Code I'> a genenc set oflegal pnnclples

SImIlar to a comhmed corporatIOn code and caddied set of contract laws, and does not treat
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5
the hcensmg ofany specIfic type of busmess actlvity We do 110t have a copy of any other

non-Energy Czech law or regulatlOn to determme whether It has any apphcabIhty

QUESTION #3 Does any technical standardprohibit these \ub-transmlsslOn sales?

Act 222 alludes to officIal techmcal standards (e g , ~9(2» Horacek states (p 6) that

the state standards whIch were enacted as bmdmg before Mav 15, 1991 became non-bmdmg

and sImp!v recommended as of December 31, 199-l The mlmo does not mdlcate whether

new techmcal standards have been Issued (bmdll1g or non-bll1dll1g) smce that date, or

whether the old, non-bmdmg standard would affect cross-bol Ller, sub-transmISsIon sales

MOlT IS supposed to Issue dIspatchIng IcgulatIOns b\ decree (Act 222, 13(7» I

don't know whether any such regulatIons have been Issued, If so, whether they prohIbIt thIS

sort of sub-transmIssIOn transferal, and, If so, whether marketer/brokers could be held hable

for such transfers

QUESTION #4 Does any Import/export law Of 1I11el natlOnul fJ eaty apply to these across­
the-border sales?

Because these are cross-border sales, they mIght ImplllUte Import/export laws or

mtematIOnal treatIes I don't see anythmg Act 222 specificaliv relatmg (prohIbItIng,

regu1atmg or otherwIse treatmg) Imports or exports (Vanek <lppears to agree WIth thIS

conclUSIOn statmg, In hIS first, general memorandum (p 10) "Imports and exports of

electnc pO\\er whIch are not mcluded at all as a busmess actl\ Ity m Act No 222/1994 Call

are entIrely outSIde the condItIons of energy suppiJes ")

Horacek states (p 8) that there IS a Decree (No 56011(91) "on the condItIOns for the

hcensmg of the exportmg and Importmg ofgoods and serVICL" whIch (accordmg to Annex A
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6
to the Decree) apply to electrIc energy" Hence, It appears th<lt tIllS Decree IS relevant and

could regulate the marketerlbroker's actiVItIes 01 piovide a legal baSIS for dOIng so

Beyond thIS decree, Horacek (p 8) alludes to a «number of mternational treatIes and

bIlateral agreements relatIng to the Energy SectoI, , and state::, that the EUlOpe Treaty Imposes

"certam oblIgatIOns and prescnbes[s] specIfic procedures " Hence, these treaties and

agreements mayor may not be relevant

QUESTION #5 Does any law 01 regulallOl1l11IlJf the pT oil! (( jJmvel mOl kelel/bT oker can
make m facllzlatmg a sale?

We need to examme pncmg acts and decrees to deteu11lne whether any of them

regulates or affects marketer's sale pnces or broker commISSions We also need to determme

whether any non-Energy law, lIke the Economic Code (alludu.l to In the Comm~rclal Code,

§761(1)) Imposes any parameters on marketer/blokcr pnces

QUESTION #6 Does any compelztlOn law 01 I egulallOn affr.. Ll powel 111m kelel /broker
actzvztles?

There are unfair competItIOn prOVISIOns 111 the Com111 Ll llal Code, there IS an AntI-

Monopoly Act, a Consumer ProtectIon Act, and an Econonm. Code, the CivIl Code may also

regulate some busmess conduct on a general level Hence, some of the concerns the MIl1lstry

has about marketmglbroker actIVItIes bemg unregulated may be alleVIated by generally

applIcable lImItatIons on predatory behaVIOr contaIned m the,>e laws

QUESTION #7 does any bzddmg reqUirement affect poweT marketer/broker II amactlOns?

The draft decree on regulatIOn 111 our posseSSIOn proVIdes that thele must be a pubhc

tender for new generatIOn over 50 mW There IS no amplIfic ItlOl1 on thIs statement, so I

don't know whether thIS rule applIes to permanent 1I1stalled L.1pacity or Imported sales, or

regulates generators, dIstnbutors and/or any other speCIfically targeted group I don't know
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7
the level of cross-border sales occurnng, to determme whethcI any 50 mW threshold is bemg

met

Similarly, there IS also a PublIc Procurement Act DI~tnbutors have at least some

publIc/mumclpal ownership I don't know whethcr any aspect of marketer/broker actlvltles

could be affected by this Act (SectIOns 281-288 of the Commclclal Code discuss tender, but

only rules applymg If somethmg IS sent out to bid It does not llkntlfy what

purchases/services must or should be sent out to bid) Homed, ~tates (p 5) that purchases by

legal entitles usmg money from state or mUlllclpal budgets could be regulated by the PublIc

Procurement Act

QuestIOn #8 Do any other laws affect power n1m ketzng/b/ oA.e/ l17g?

In hiS general memo (p 11 ), Vanek states that legal documents issued by lIcensees

under Act 222 should meet the requIrements' stIpulated b) I\ct No 563/1991 Coil or by

other legal regulatIOns as e g Act No 588/1992 Coil on tlK \ alue-added tax" We need to

IdentIfy these laws to determme their applIcabdlt\ to apparently unlIcensed busmess actIvity,

such as power marketmg/brokenng

Vanek also lIsts vanous other acts at the end of hiS general memorandum as used III

the preparatiOn of the memo We need to check those



A Act 222

I ENERGY LAWS AND DECREES

draft decree on regulatlOn - publIc tender for new generatIon over 50 mW

lIcenses (Art 3-9)

"condItIons for busmess" Il1 e,g and h mdustllcS along \\!th Ielated nghts a~d
oblIgatIOns" of natural and legal persons, and state admll1 (Art 1)
"the subject of busmess" In the energy sector,> IS e,g or h plOduction and dlstnbutlOn to
natural or legal persons, supplIed m the public mterest D means t, tI,.msport, storage,
converSIOn and supply (Art 2)

8
AppendI,,{ 1

SUMMARY OF CZECH LAWS AND DECREES

Summary everyone IS lIcensed, even If below 10mW DIstnbutors and generators
over 50 mW must lmk wIth tranSI11ISSIOn grid based on hs of aSSOCiatIon DIstnbutors
must supply customers on basIs of contI.ILl,> CuStOI1lLl '> can have bach up or other
connected only by agreement wIth diStl Ibutor DIstnbutols mu:.t buy hom CHPs and
renewable and secondanes, at pnccs set h\ IegulatlOn Nothmg n...qUlres the
transmISSIon company to buy from anyone Endusel pI Ices are set by decree

• natural or legal persons "may do busmess m the energy SU.. tOIS of the Czech RepublIc,
under the condItIOns set by thIS Act, only on the basIS of .1 st.lte lIcense" Issued by MOlT
(Art 3(1))

• LIcenses are granted for a defimte penod, mmmmm 25 ycars, for e,g or h productIOn or
dIstrIbutIOn (Art 3(2)) Non-transferable, ask for extenSIOn one year before expIratIOn
(3(3))

• condItIons for lIcense - natural person 21, IrreproachabIlIty (cnmmal record), permanent
resIdence m Czech (4(1)), legal person office 111 Czech, appomtment ofauthonzed rep
(4(2))

• applIcant for lIcense must show that he has the "finanCIal techmcal and matenal
prereqUisItes for the performance of lIcensed .lctIvitles" dnd these actIvItIes "wIll not
JeopardIze" enVIronment (4(3))

• "The publIc mterest shall be taken mto conSIderatIon dWll1g the decIslOnmakmg on the
grantmg of a lIcense" (4(7))

• use "authonzed reps" (5)
• contents of lIcense applIcatIOn IIsted(name, address, scopc ofbus111ess, proposal for

approval ofauthonzed rep, finanCial statements) (6)
• MOlT "shall grant" the lIcense IfconditIons 111 Art 4 fulfilled (7(1))

•

Scope (Art 1-2)

•

I
I
I
I
I
I
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9
• the grant wl1lId scope ofbusmess, area when dIstnbutIOn technIcal condItions which

lIcensee must comply With, duratIOn, approval of authonzed rep (7)
• expires death, removal form Commercial Register, announcement of bankruptcy,

expiratlOn, MOlT declSlon on revocatIOn (8( I))

• shall revoke when holder has "stopped fulfillll1g the condltlOns for the grantmg" of the

lIcense, "vIOlates statutes on environmental protectIOn", 'LOdangers lives, health or

property" through breach of oblIgatIOns set down by the Act licensee requests m lIcense
(8(2), (4)) (last sItuatIOn, hcensee has to keep supplymg tor 6 months after request unless
can't because beyond hiS control and can't fi\. - 8(5))

• may revoke Ifhcensee doesn't begm performing by deadlll1L 111 deCISIOn grantmg (8(3))

lIcensee duties and nghts (Art 9-10, 15 18)

• lIcensee must make sure work requIrIng prokssIOnal qULlhliL<1tlOn done by pq (9(1)),
eqUipment meets safety and rehablhty requncments sel b\ \\ork safety statutes and
official techmcal standards (9(2))

• holder of a dlstnbutIOn hcense must, If"techl1lcally and linancIally feasIble" enter "a
contract on the supply ofa selected type of energy With C\ 1..1 \ natural or legal person who
requests and fulfills the condItions of this Au and IS 10cdtLd In the place of performance
of ltcensed actIvItIes (9(3))

• (can curtaIl power under specific CIH.. Ul11stances, 9(4))
• To be oblIged to supply, the CUStOI11Ll must have Lllll1pment meeting offiCial

standards, fulfill the conditIons re pl<1Le, method Lmd date ot connectIOn set by
supplIer, and have consent of the ownLr ot the propLI ty (15)(2)

• dlstnbutors k With customers (15(2)), which lI1cIudLS output amount and pattern
of consumptIOn, pnce and method of payment, hm\ to measure amount of
electnclty consumed Output, amounl and pattel n not reqUIred for low voltage
(15(2))

• customers can have own back.up 01 othel source It connected to dlstnbutor's
eqUIpment, and can add energy from hiS own SOUl LL only If dlstnbutor agrees
(15(5))

• decree sets out connectIOn charges, which CUStOll1Ll shares (15(8)
• every hcensee must develop an mCIdent plan and submit It to MOlT withm 3 months of

hcensmg, except generators of e and h 10mW or below (9( I0))
• dIstrIbutor can enter property (WIth notice), plUne vegetation set up and operate own

telecommumcatIOn network (9(11), (12))
• beyond the e,g,h supply specIfied In the lIcense, MOlT C.lI1 dLclde m the event of a

"pressmg need m the pubhc mterest" to obhgL the IIcensL~ to provide publIc servIce
(10(1-2)) for maximum of SiX months, With Lompensatlon It demonstrable (10(3-4))

• dIstnbutor must If"techmcally feasible" buy I... flOm CHP.., 111 amounts cOITespondmg to
the technologIcal reqUlrements of heat geneldlIOn" & e gUlclated flom renewable and
secondary sources of e, With cost of connectIOn born by gcnclator and method of
connectIOn determmed by dIstrIbutor, WIth pi Ice set by regulation (18(3-4)) (h lIcensees
same duty to buy from CHP or by-product of technological processes but not If mcreases
the pnce of heat (33(1-2))
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regulatIOn (Art 11,13, 15,45)

• license holders are subject to state reg by MOlT (11(1»
• reg defined as "bnng1Og Influence to bear on the executIOn of licensed actIvities and new

Investments In sources and network eqUipment 111 accord,l11LL wIth thiS Act, m such a way
as to provide a substItute for a competitive envIronment (] ](2)

• MOlT only body that submIts proposals to Mar for puce changes [pnces see Act No
265/1991 amended by Act No 135/1994]

• MOlT reVIews reasonableness of costs lOCUli cd by lIccn~lL<., Il1 exeLutlon of lIcensed
activitles (11 (4)

• MOlT employees must mall1ta111 confidentIalIty of mfOllllllllln tl1l.\ LIm [see Art 17 of
CommercIal Code] (11(6»)

• MOlT establishes procedures for perJormmg l egulatIOn b\ llLcree (l ] (7))
• MOlT Issues dispatchmg regulatIOns by decILe (13(7»
• MOlT sets detaIled supply condItIOns by dcclce (15(11) <lI1d decree sets out connectIOn

shar10g charges (15(8»)
• MOlT Issues decrees for Implementmg (I) lI<.ensmg, (2) regulation, (3) states of

emergency, (4) dispatclung, (5) distrIbutIOn, (6-9) unauthollLed consumptloQ.. ofe, g, and
h, (10) gas supply, (11) heat supply, and (12) heat10g ruk,> l11cludmg allocatIOn of costs
between bUIld10gs and endusers, and for the estabhshment ot the methods and levels of
compensation for limitatIOn of propcl ty nght'> (45(6))

Central dIspatching (Art 13)

• Central electnclty dispatchmg "manages the de<.tnclty nLl \\ork ot thL Czech RepublIc"
and central gas the gas network (network is ddined) (11(5))

• DIstrIbutors and licensees operatmg geneIatmg eqUlpmlnt 0\ cr 50 111 \V must set up
central dlspatchmg facIlIties on the baSIS ofLOl1tracts ot .I<.,<.,ollatlon[ClvIl Code, Act No
509/1991, art 829) and must obey the mstructlons of the approprIatc dlspatch10g faCIlIty
10 complIance With the Act and dlspatch10g IcgulatIOns (ll(g»

State Energy Inspectorate (art 37-44)

• SEI body subordmate to MOlT, with central ,md regIOnal ll1~pectorates Head appomted
and recalled by MIl1lster of MOlT (37)

• SEI 10spects whether lIcensees are complymg wIth Act and I cgulatlOl1, whether
customers complymg with Act, whether "oth<.r natural and kgal persons" are complY1Og
WIth protective and safety zones (38)

• can Impose fines up to CZK 50 mIllIon for "conductmg bU'>lI1ess wIthout a lIcense" and
other hsted breaches (39)

• adm10istrative rules [see Act No 71/1967 on cldmlmstraLI\L procedUle] apply to fines­
executive dIrector deCIdes on appeals from ILgIOual, MOl j on appeals from executIve
dIrector (43)
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• nghts and oblIgatIOns of SEI set by Act No 88/1987 on state energy l11SpectIOn, passes to
SEI (44)

Decisionmakmg

• unless otherwIse stated In Act, decIsIOns "regJrdmg the lIghts and oblIgations" of natural
or legal persons "shall be made accOl dmg to .1dll1lmstratIvL I ules" (45(1))

B Decrees

1 Decree No 129/1995 of Mal I on hccns1I1g

• state IIcensmg IS granted to natural and legal pel~ons allOWing them to engage m
followmg actIvItIes generatIOn of e, productIOn ofg, genuJtIon ofh, dIstnbutlOn of e, d

ofg,dofh (Art 1)
• pre-pnnted fOnTIS for each type of lIcense (Alt 2(1)) [attacht.d as AppendIces]

2 Decree No 196/1995 of Mal r on supply of e and damages for
unauthonzed consumptIOn

• sets out the condItIons for the supply of e to um:.ummg l.q Lllpment, method of Id and
evaluatIOn of power ratmgs method of cakul.ltlOn of tIll. .,hJre of reasonable mcurred
costs of a supplIer related to connectlOl1 and pi OV1SI011 0 I <1 n.quested power ratmg, and
method ofcalculatmg damages from unauthOllzcd conSUlllpllon

3 draft Decrees

• on method and amount of compensatIOn for the lInutation oj ownershIp nghts to forest
land and forest vegetatIOn for overhead e IIlKS and g pipehnes

• rules for heatmg, hot water supply, mcludmg allocatIon of costs to bUIldmgs and among
final customers

• settmg the method of calculatIOn ofcompensatIOn for reasonably 111curred costs ofa
supplIer related to the connectIOn and prOVISion of the supply of heat and the method of
calculation ofdamages mcurred by a hcense holder as a Ic,;ult ofunauthonzed
consumptIOn ofheat

• settmg the procedure for the performance of state regulation m energy sectors

• lIcensees must proVIde to the MOIT annual drafts of busmess plans and data
reflected m appendIces to the decree on costs, revenues, profit, new mvestment
and 111vestments 111 energy conservatIOn (2(1))

• If there are any changes 111 the data after performance of an audIt, the change shall
be mmledIately reported to the MOlT (2(2))

• m co-gen, heat and e mOl1ltored sepmately (2(3))
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12
• more procedural InstructIOns to follow m bulletm of the MOlT r classlficatIOn and

evaluatIon of the data lIsted In the appendIX to be submItted, mcludmg dIvIsIon of
data of e and h (2(4)) -

• thIS data Will be momtored, assessed and revIewed separately for e, g and h, d at
dIfferent voltages, g dIfferent Mpa (3)

• the results of the momtonng, assessment and review of the 111fo WIll be publIshed
regularly In the MOlT's bulletm (5)

• on the baSIS of the reVIew and assessment of thIS d<\l<l, the MOIT shall submIt
proposals for changes m the regulatiOn of prIces of c g and h at least four months
before the proposed date of the changcs

• public tender for new generatIOn capautlcs over 50 III W 111 the e, ent of a need to
ensure an Increase 111 output III genci <Itlon (7)

• on states of emergency III the gas mdustry and on dlspatchmg conti olaf the gas network
(wIth regulation as appendIX)

• settmg m detaIl condItIOns for the supply of gas and the mdhod ofcalculatIOn ofdamages
Incurred by a supplIer as a result of unauthOll/ed consumption of gas

4 Decrees we don't have mentioned by I101<1cek

• No 169/1995 (see H memo 4 496, P 1)
• Regulation No 85/1978 on Control and EXal11\llatlOn of G \:-. facilItlcs
• RegulatIon No 50/1978 on ProfeSSIonal quallficcltlon 111 Clectncal Engmeenng

II OTHER LAWS

A The Commercial Code (Act No 513/1991 Coli as sub:-.equentlv
amended)(basically the Corporate Code and rules of contract law)

I busmess actIVIty (profit purpose at own responsIbIlity) IS camed on by
entrepreneurs Entrepreneurs are people recorded m the commercIal regIster,
people engaged m busmess actIvltv on the baSI'" ofa lIcense to practice a
certam trade, people engaged 111 busmess actl vlly on the baSIS ofa permIt
Issued under specmlleglslatIve act:-. or regulatlOn:-. other than trade
authOrIzations, recorded farmeI:-' (~2) [BOIad-.. <;<IyS m 4496 memo that
mdIVIduals - entrepreneurs do not have to reglslLl m the ""Company
RegIster')] [Vanek says -- geneIall11el11o p J 1 -- that lIcensed persons under
Aet 222 fall under §2(c) of the Code, WhICh delines an enllepreneurto mclude
"a person engaged In busmess actiVIty on the b<.1sls of an authonzatIOn
(permIt) Issued under specIal legislatIve acts 01 legulatlOns dIfferent from the
proVISIOns governmg the Issue of a trade authOl Ization ")
2 unless a specIal law stipulates otherWIse, 111 <1ppl1cant for regIstratIOn m the
Commercial RegIster must prove that he has <111 dfectIve ttade or other permIt



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

13
to engage m the activIty whIch IS to be enteled 111 the regIster as the object 0 f
lus busmess actIvIty (§30(l))
3 some contracts are governed by thIS Code others by the CIvIl Code, one
can opt out of some, not all prOVISIons of thiS Code In k relatIOns (§261(6),
263)
4 publIc tender rules are lIsted at ~§281-288
5 re mt trade ks (§§729-755) - must duly apply for nnportle,<port lIcense,
transIt lIcense or any other officlLtlhcense ICqUI1Ld (S731)

B The CIvIl Code

C AdmmistratIve Procedure Law (Law No 71 of 1967) (same as CIvIl
procedure?)

D The Trade Act

E The ConstructIOn Act

F The Anti-Monopoly Act

G Consumer Protection Act

H MumcipahtIes Act

I Publtc Procurement Act

J Act on TelecommumcatIOn

K Decree No 560 of 1991 on Import/export

L The EconomIC Code (see CommerCIal Code ~761(1))

LIT 64501-1 DOC
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company, whIch currently has no legal duty to allow any wheehng

are not Illegal, that tlus marketerlbroker conduct IS not regulated and should be

e:>..Istmg Czech law and regulatIOn eIther withm or outSIde the energy law context,

generators and dlstnbutors are bypassmg CEZ, the Czech monopoly transmiSSIOn

1

MEMORANDUM

May 3,1996

Power marketmg/broker follow-up

John GullIver, Cathenne Connors

Vlt Horacek, Petr Vanek, Peter Vallert

Hence, the threshold legal questIOn we need answered IS whether anythmg m

MOlT IS concerned that these marketerlbrokers are eIther breakmg the law by

These cross-border, sub-transmISSIon sales are apparently bemg facIlItated by

The power marketer questIOn we have undertaken to answer has been prompted

carrymg on such actIVItIes WIthout lIcensmg or other authonzatIOns, or, If theIr actIVItIes

power at any pomt m tnne, but WhICh find, arrange, and otherwIse advance the sale and

~

denve profit therefrom

to Czech dIstnbutors at the sub-transmISSIOn level Through tlus mechamsm, the

power marketerslbrokers, 1 e entitles WhIch mayor may not actually hold tItle to the

by ongomg sales at the Czech-PolIsh border, In wluch PolIsh generators are sellmg power
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regulates or otherwIse relates to such marketmg/brokenng activitles The more speclfic

questions hsted below are desIgned to obtain mformatIOn helpful m answenng thIS

generaltlrresholdlegalquestlon

You Will note that we have mserted some commentary below these questIOns

Tins IS to gIve you some of our thoughts, which are based your prevIOUS memoranda and

on our readmg of the lImIted number oflaws and regulatIOns In our posseSSIOn (In

EnglIsh) We thought It would be helpful to mclude the commentary, so you can correct

any mlsunderstandmgs we have, and so you know m what our general dIrection our

thmkmg IS gomg

QUESTION #1 Does anythmg m Act 222 or any Energy decl ee apply to power
marketel s/brokel s?

COMMENTARY WhIle the Act purports to cover the actIvities related to domg

busmess In the energy sector, only actual generatIOn and dIstnbutIOn appear to fall withm

the Act's defimtIOn of domg busmess Thus, whIle all persons domg busmess m the

sector must obtam a lIcense under the Act, the only lIcenses Issued are for productIOn and

dIstrIbutIOn

Act 222 defines ItS scope as relatmg to "condItIons for busmess" m the

electncIty, gas and heat mdustnes, along WIth "related nghts and obhgatIOns" of natural

and legal persons, and state admmistratIOn (Art I ) The Act then prOVIdes that "the

subject of busmess" In the energy sector IS electrICIty, gas or heat productIon and

dlstnbutlOn to natural or legal persons, supplIed m the publIc Interest DIstnbution IS

broadly defined, to mclude transmISSIOn, transport, storage, converSIOn and supply (Art

2)

2
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WIllIe the mtent of these proVISIons appears to be broad applIcatIOn, nothmg In

the Act speCifically refers to any activity other than "production and dlstnbutiOn," and

"dIstnbutIOn," whIle broadly defined, does not expressly Include facIlItatIOn of sales, as

opposed to actual transportation of power

Thus, whIle the Act provides that natural or legal persons "may do busmess In the

energy sectors of the Czech RepublIc under the condItIOns set by tIllS Act, only on the

baSIS ofa state lIcense" Issued by MOlT (Art 3(1)), and, agam, thIS language IS broad­

"do busmess" -- hcensmg appears to extend only to the speCIfic "productIOn and

dIstnbutIOn" actlvitles defined as the "subject of busmess" ill the energy sector Decree

No 129/1995 of MOlT on lIcensmg proVIdes that state lIcensmg IS granted to natural and

legal persons allowmg them to engage m followmg actIVItIes generatIon of electriCIty,

productIOn of gas, generation of heat, and dIstnbution of electncIty, gas and heat (Art

1 )

Thus, none of the speCIfically licensed actIVItIes appears to mclude marketmg, and

marketmg appears to fall outSIde of the IIcensmg decree, the lIcensmg prOVISIOns of Act

222, and the defimtIOn of covered actIVIties under the Act

Vit Horacek appears to agree that the Act does not mclude marketIng as an

actIVIty that needs to be lIcensed under the Act (See hIS memo, p 2) Petr Vanek also

appears to agree that the defimtIOn of lIcensed actiVItIes governed by the Act IS limIted to

generatIOn and dIstnbutIOn, and no other energy related actiVIty (See Vanek general

memorandum, pp 14-15, statIng that "mdependent bUSIness actIVIties, 1 e the purchase of

energy and Its sale, I e the purchase for the purpose of sale are not condItIOned by

3
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correspondmg techmcal prereqUIsItes, and that they are not lmked to the performance of

an authonzed actIvIty - generatIon or dIstnbutIOn ThIS 'purely' busmess actIVIty, m

spIte ofbemg a key actiVIty m the energy branck, does not fall WIthm authonzed

actIVIties ")

No other energy decree In our possessIon treats marketmg

QUESTION #2 Does any non-Energy law 01 1egulatlon requl1 e power
/11(// "-etcl slbl okel s to be hcensed In ordel 10 do bU'llness (I e to!aclhtale a sale and
dellve pI oftt therefrom)?

COMMENTARY Vit Horacek states (p 2) that, because marketmg IS not

lIcensed under Act 222, such activIty "can be earned out under the Trade LIcense"

Hence, It would appear that the Trade Act applIes m some manner We don't have a copy

of the Trade Act to reVIew thIS Issue Petr Vanek states, m hIS first, general memorandum

(p 11) that SectIOn 3, paragraph 2, letter 2 of Act N 455/1991 Call, the Trades

Licensmg Act, prOVIdes "that the generatIOn and dIstnbution of electnc power, gas and

heat do not constItute a trade" Hence, there would appear to some kmd of delmeatIOn If

the actIvity IS generatIOn or dIstnbutIOn, It IS governed by Act 222, If It IS not, then It may

be a trade Petr Vanek also states, however (p 11), that pursuant to Act 222, a lIcensee

"can possess several kmds of state authonzatIOn and SImultaneously other entrepreneunal

lIcenses under the Trades Llcensmg Act " Hence, an Act 222 lIcensee can also engage

m other actiVIties lIcensmg under the Trade Act

Other potentIally applIcable non-energy Czech laws (denved from Vlt Horacek's

memo) are listed m AppendiX 1 The CommerCIal Code IS a generIC set of legal

pnncipies SImIlar to a combmed corporatIOn code and codIfied set of contract laws, and

4
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does not treat the lIcensmg ofany specIfic type of busmess actIVIty We do not have a

copy of any other non-energy Czech law or regulatIOn to detenmne whether It has any

applIcabIlIty

QUESTION #3 Does any techmcal standardprohIbIt these sub-transnllsslOn sales?

Act 222 alludes to OffiCIal techrucal standards (e g , §9(2)) Vit Horacek states

(p 6) that the state standards WhICh were enacted as bmdmg before May 15, 1991 became

non-bmdmg and sImply recommended as of December 31, 1994 The memo does not

mdIcate whether new teclullcal standards have been Issued (bmdmg or non-bmdmg)

SInce that date, or whether the old, non-bmdmg standard would affect cross-border, sub-

transmISSIOn sales

MOIT IS supposed to Issue dispatchmg regulatIOns by decree (Act 222, 13(7) )

We don't know whether any such regulatIOns have been Issued, If so, whether they

prohIbIt thIS sort of sub-transmIsSIon transferal, and, If so, whether marketer/brok.ers

could be held lIable for such transfers

QUESTION #4 Does any Import/expOl t law Of mternatlOnal treaty apply to thcje
across-the-border sales?

Because these are cross-border sales, they mIght ImplIcate Import/export laws or

mternatIOnal treatIes We don't see anythmg m Act 222 speCIfically relatmg (prolubItmg,

regulatmg or otherwIse treatmg) Imports or exports (Petr Vanek appears to agree WIth

thIS conclusIOn, statmg, m hIS first, general memorandum (p 10) "Imports and exports

of electrIC power WhICh are not mcluded at all as a busmess actIVIty m Act No 222/1994

CoIl are entIrely outSIde the condItIOns of energy supplIes ")

5
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VIt Horacek states (p 8) that there IS a Decree (No 560/1991) "on the condItIons

for the lIcensmg of the exportmg and Importmg of goods and servIces, WhIch (accordmg

to Annex A to the Decree) apply to electnc energy" Hence, It appears that thIS Decree IS

relevant and could regulate the marketerlbroker's activIties or prOVIde a legal basIS for

dOIng so

Bevond thiS decree, Vit Horacek (p 8) alludes to a "number ofmtematIOnal

treaties and bIlateral agreements relatmg to the Energy SectOl,' and states that the Europe

Treaty Imposes "certaIn oblIgatIons and prescnbes[s] speCIfic procedures " Hence,

these treatIes and agreements mayor may not be relevant

QUESTION #5 Does any law or regulatzan lllmt the pI ofit a power marketer/broker
can make m facIbtatmg a sale?

We need to examme pncmg acts and decrees to determme whether any of them

regulates or affects marketer's sale pnces or broker commiSSIOns We also need to

determme whether any non-energy law, lIke the Economic Code (alluded to m the

CommercIal Code, §761(1)) Imposes any parameters on marketer/broker pnces

QUESTION #6 Does any competitzan law or regulatIOn affect power marketer/broker
actIvIties?

There are unfaIr competItIOn proVlSlons In the CommercIal Code, there IS an AntI-

Monopoly Act, a Consumer ProtectIOn Act, and an EconomiC Code, the CIVIl Code may

also regulate some busmess conduct on a general level Hence, some of the concerns the

Mimstry has about marketmglbroker actIVIties bemg unregulated may be alleVIated by

generally applIcable lImitatIons on predatory behaVior contamed In these laws

6



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

QUESTION #7 does any bIddmg reqUlrement affect power mm keter/bl okel
transactzons? -

The draft decree on regulatIOn In our posseSSIon provIdes that there must be a

publIc tender for new generatIOn over 50 mW There IS no amplIficatIOn on thIS

statement, so we don't know whether thIS rule (If In effect) applIes to permanent Installed

capacIty or Imported sales, or regulates generators, dIstrIbutors and/or any other

specIfically targeted group We don't know the level of cross-border sales occurnng, to

determme whether any 50 mW threshold IS bemg met

SImIlarly, there IS also a PublIc Procurement Act DIstrIbutors have at least some

publIc/munIcIpal ownershIp We don't know whether any aspect of marketer/broker

actIvItIes could be affected by tlus Act (SectIOns 281-288 of the CommercIal Code

dIscuss tender, but only rules applymg If somethmg IS sent out to bId, It does not IdentIfy

what purchases/servIces must or should be sent out to bid) Vlt Horacek states (p 5) that

purchases by legal entItles usmg money from state or mUnICIpal budgets could be

regulated by the PublIc Procurement Act

QuestIOn #8 Do any other laws affect power marketmg/brokerzng?

In hIS general memo (p 11), Petr Vanek states that legal documents Issued by

lIcensees under Act 222 should meet the reqUIrements "stIpulated by Act No 563/1991

ColI or by other legal regulatIOns as e g Act No 588/1992 ColI on the value-added

tax" We need to IdentIfy these laws to detenmne theIr applIcabIlIty to apparently

unlIcensed busmess actIVIty, such as power marketmg/brokermg

Petr Vanek also lIsts vanous other acts at the end of hIS general memorandum as

used m the preparatIOn of the memo We need to reVIew those

7



SUMMARY OF CONCLUSIONS

QUESTION PRESENTED

ATTORNEYS

What regulatIons, If any, apply or should apply to power marketers and/or brokers
domg busmess m the Czech RepublIc?

One Monument
Square

Portland Marne
04101 1110

MEMORANDUM

May 15, 1996

Power marketer/brokers

JacqUle De Rosa, Jan Pisko, Howard Menaker and Floyd DavIs

John GullIver, Catherme Connors, VIt Horacek, Petr Vanek, Peter
Vallert

Mr Tvrzmk, Mr Antos

I Currently, no laws or rules substantlvely and dIrectly regulate power
marketer/broker actIvItIes The MInIstry ofIndustry and Trade ("MOlT") may
or may not have the authonty to regulate such actIvItIes mdirectly should It
choose to enact new regulatIOn

PIERCE
ATWOOD

2 MOlT can choose eIther to (a) do nothmg, or (b) take steps to open the gnd
and lIcense marketer/brokers Under the first alternative, smce the status quo,
mcludmg no duty on CEZ's part to wheel, results m only small, cross-border
subtransmissIOn sales, MOlT could choose to leave the SItuatIOn as It IS
Under the second alternative, If the gnd IS opened up, permIttmg greater
competitIOn and use of marketer/brokers, then MOlT could promulgate
regulatIon prohibItmg retaIl use of marketerlbrokers and encouragmg lIcensed
wholesale marketerlbroker actiVItIes The latter chOIce would reqUire
amendmg Act 222
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BACKGROUND

PolIsh generators are sellIng power at wholesale to Czech dIstrIbutors across the

border, at the subtransmission level Through this mechanIsm the generators and

dIstrIbutors are bypassmg CEZ, whIch, under current law, has no legal duty to allow any

wheelmg across Its transmISSIOn hnes, and whIch, In fact, controls all dispatchmg

actiVIties on the transmISSIOn level

These cross-border, subtransmissIOn sales are apparently bemg facilItated by

power marketers/brokers, l e entItIes whIch mayor may not actually hold tItle to the

power at any pomt m time, but WhICh find, arrange, and othenVIse advance the sale of the

power and derIve profit therefrom I

The questIons presented are whether these marketer/brokers are breakmg the law

by carrYing on such actiVIties wIthout lIcenSing or other authOrIZatIOns m the energy

sector, or, If their actIVItIes are not Illegal, whether thIS marketer/broker conduct should

be regulated and, If so, how

DISCUSSION

The dIScussIon m thIS memorandum IS dIvIded Into three parts Part I explains the

lack of regulatIOn of power marketer/broker actIVIty under eXIsting Czech law Part II

The Umted States energy regulatory agency ("FERC") differentiates between power
marketers and brokers as follows

Power marketers take tItle to electriC energy Power brokers, In

contrast, do not take tItle, they are limited to a "matchmaking" role of
Identlfymg trade opportumtles and then arrangmg for the prmclpals to
make the trade

Cltlzens Power & Llght Corp, 48 FERC ~ 61,210 at 61,776 n 7 (1989)
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explams how power marketer/broker actIVIty IS regulated under eXIstIng Umted States

law Pat! III sets forth recommendatIOns for future Czech treatment of such aCtIVIty,

mcludIng the reasonIng behInd the recommendatIOns

I Current Czech Law

A Energy Laws and Regulations

Act 222 reqUIres partICipants m the energy sector to obtam a lIcense from the

Mmistry of Industry and Trade The Act's detimtIOn ot partIcIpatIOn m that sector,

however, only mcludes actual generatIOn and dIstrIbutIon Hence, power marketmg and

brokenng -- whether or not the marketer/broker ever holds tttle to the power -- IS not

regulated under Act 222 2

Smce Act 222 does not authorIze the regulatIOn of power marketer/broker actIVIty,

no decree or regulatIOn Issued pursuant to that Act mcludes regulatIon of such actiVIty 3

2 More precIsely, Act 222 defines Its scope as relatIng to 'conditIOns for busmess" m the
electrIcIty, gas and heat mdustnes, along wIth "related nghts and obligatIOns" of natural and
legal persons, and state admmlstratIOn (Art I ) The Act then prOVIdes that "the subject of
busmess" m the energy sector IS electrICIty, gas or heat production and dlstnbutlon to natural or
legal persons, supphed m the pubhc mterest DlstnbutIOn IS broadly defined, to mclude
transmiSSIon, transport, storage, conversion and supply (Art 2)

WhIle the Intent of these prOVISIons appears to be broad applIcatIOn, nothmg m the Act
speCifically refers to any actIvity other than "productIOn and dIstrIbutIOn," and "dIstnbutIOn,"
whIle broadly defined, does not expressly mclude faCIlItatIOn of sales, as opposed to actual
transportatIon of power Thus, whIle the Act proVIdes that natural or legal persons "may do
busmess In the energy sectors of the Czech RepublIc, under the conditions set by thiS Act, only
on the baSIS ofa state !Jcense" Issued by MOlT (Art 3(1», and, agaIn, thIS language IS broad­
"do busmess" -- hcensmg appears to extend only to the speCIfic "productIon and dlstnbutIOn"
actIvItIes defined In the Act as the "subject of busmess" In the energy sector

3 For example, MOlT Decree No 129/1995 prOVIdes that state IIcensmg IS granted to
natural and legal persons allowmg them to engage m followmg actIVities generatIOn of

3
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SImIlarly, wlule the retaIl pnce ofpower IS regulated under Czech law (Act 526 of

1990 and MInIStry of Fmance RegulatIOn 150 of 1995), there IS no regulatIOn of the

wholesale pnces paId between generators and dIstnbutors Hence, currently, the prIce of

wholesale power sold through a marketerlbroker IS whatever the market WIll bear

B Non-energy Laws and Regulations

Lookmg outsIde Act 222 and assocIated energy regulatIOn, whIle power

mark.eter/brokers must meet certam non-energy lIcensmg reqUirements, these

reqUirements are nonsubstantive and do not focus on energy sector concerns

For example, m order to do busmess, lIke any other entrepreneur m the Czech

RepublIc, power marketers and brokers must obtam free trade lIcenses under: the Trade

Llcensmg Act (Act 455/1991 ColI) from the distrIct/local authonty where the

marketerlbroker IS seated Such a lIcense, however, IS easy to obtam, and does not

regulate the lIcensee's actIVItIes m the energy sector

SimIlarly, an Import/export lIcense must be obtamed from MOlT under Decree

560/1991, but agam, such a lIcense IS easy to obtam when Importmg, IS directed toward

mformatIOnal purposes only, and does not substantIvely regulate the Importmg or

exportmg actIVIty By VIrtue of thIS decree, for example, MOlT does not have authorIty

to prohIbIt an Import of electrICIty by a marketer or broker

Fmally, whIle some dIstrIbutIOn companIes are owned m part by mUniCIpalItIes,

and although the PublIc Procurement Act regulates mUnICIpal purchases, the Act

electnclty, productIon of gas, generatIOn of heat, and dIstnbution of electnclty, gas and heat
(Art 1 ) No mentIOn IS made of marketmg or brokermg
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regulates only those purchases that affect the mUnIcIpal budget Energy purchases made

by a dIstnbutor m whIch a mUnIcIpalIty acts purely as a shareholder do not ImplIcate the

Act

In sum, not only does no eXIstmg law or regulatIOn effectively regulate power

marketer/broker actIVIty, because Act 222 does not gIve MOlT authonty to regulate such

actIVIty, a legIslatIve act would be reqUIred to permIt dzrect regulatIon of the actIVIty

C Potential avenues for mdlrect regulatIOn absent legIslatIOn

The only eXIstmg potentIal avenue for mdirectly affectmg ongomg power

marketer or broker actIVItIes absent amendment ofAct 222 or other legIslatIOn IS VIa

dispatchmg regulatIOns Because CEZ has no duty to wheel power, absent ~EZ consent,

generators and dIstnbutors must aVOId CEZ transmIssIOn lInes In order to consummate

theIr transactIOns For thIS reason, the only marketed or brokered sales gomg on today

are at the PolIsh border, where electncity can be transported on subtransmissIOn hnes

owned by the dIstnbutors

MOlT has the authonty under Act 222 to promulgate technIcal standards,

technIcal norms and dIspatchIng rules (See Act 222, Arts 9(2), 13(7)) Currently, the

technIcal norms WhICh were enacted as bIndIng before May 15, 1991 are nonbmdmg and

SImply recommended The MOlT IS supposed to Issue dispatchmg regulatIOns by decree,

but to date has not If for safety reasons, the MOlT prohIbIted subtransmissIOn

transportatIOn of power across the border (or prohIbIted any transportatIOn from generator

to dIstnbutor or among dIstrIbutors WhICh aVOIded use of CEZ's transmISSIOn hnes), then

5



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

such regulations would effectIvely ehmmate power marketmg and brokenng m the Czech

RepublIc

TheoretIcally, MOlT could also exerCIse mdirect control over marketer/brokers

through Its regulatory control over the purchaser of the marketed/brokered power

Currently, all marketedlbrokered sales are at the wholesale level, wIth the purchaser a

licensed dlstnbutor Presumably, MOlT could regulate, through Its lIcensmg power over

dlstnbutors, the dlstnbutors' resales ot such power SImIlarly, If the marketer/broker

attempted to sell power at retail, to end-users, It would be engagmg m dIstnbutIOn

actIVIty, requmng a ltcensmg under Act 222

In sum, MOlT currently has some power mdlrectly to hmlt marketeci(brokered

sales It does not, however, have the authonty to regulate marketer/broker actiVity Itself

WhIle MOlT probably has the power, under Its dlspatchmg authonty, to restrict

marketmg/brokermg actIVItIes, regulatIOn encouragzng such actIVIties would probably

reqUIre enablmg legIslatIOn

II RegulatIOn of marketer/brokers In the Umted States

Power marketmg began m the Untted States m 1986, when a nonprofit company

first applted for and receIved authonty from FERC to market electrIcIty The company

received permIssIon to purchase wholesale electncity from utIlIties and resell the

electncity to other utIlItIes at attractIve rates The profits from these transactIons were

then put III a fund to aSSIst needy ratepayers In paymg theIr electrIC bIlls CLtzzens Energy

Corp, 35 FERC ~ 61,198 (1986) By 1995, 116 compames had applted for FERC power
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marketmg certIficates, and applIcations are regularly filed WIth FERC by other entIties

seekmg to become power marketers

Under US law, power marketers are regulated by FERC, power brokers, however,

are not regulated RegulatIOn of power marketers In the Dmted States falls under FERC's

general grant of authonty gIven to It by Congress to regulate the rates and charges of

publtc utIlIties engaged m the sale of electncIty at wholesale m mterstate commerce 16

USC § 824(a) (West 1985) Power brokers, whIch as explamed supra, note 1, do not

take title to electnc energy, are not deemed public utIlItIes and are therefore not regulated

byFERC 4

The reason for thIS dIchotomy IS sImple -- brokered sales are already [egulated

through oversight of the generator-seller Smce the sale arranged by a power broker IS

already under FERC's JUrIsdIctIOn and filed With FERC by the seller, FERC has an

opportumty to reVIew the rates and terms of the transactIOn m that proceedmg Howell

Gas Management Co, 40 FERC ~ 61,336 at 62,023-24 (1987) In contrast, because a

power marketer essentIally becomes are-seller, If the power marketer's sale to a

purchaser were not regulated by FERC, no one would regulate It See ld at 62,024

(quotmg CitIzens Energy Corp, 35 FERC ~ 61,198 (1986))

4 FERC s governing statute defines "publIc utility" as a person ownmg or operatmg
facIlItIes subject to theJUTlsdIctLOn ofthe CommIsswn Power marketers are conSIdered publIc
utIlitIes because of theIr corporate organIZatIOn, contracts, accounts and other records
("faCIlItIes' ) utIlIzed In conjunctIOn WIth wholesale sales of power and energy In Interstate
commerce ( subject to the JUrISdIctIon of the CommIsSIOn") Power brokers, In contrast, may
have SImIlar faCIlitIes but do not themselves engage In seiling or purchaSIng power and energy
and therefore the faCIlItIes are not uttllzed In FERC JUrIsdIctIOnal transactIons
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Thus, under the US scheme, all marketedfbrokered sales are regulated, m the sense

that they must be filed wIth FERC and the prices approved by that agency

FERC has deterrmned, however, that the degree of Its oversight over those pnces

should be lImIted As "publIc utlhtIes" under the Federal Power Act, power marketers

must file schedules of rates and charges wIth the FERC, and such rates are subject to the

same standards applIed to the filmgs of generatmg and transmittmg utilIties Importantly,

however, the cost-of-servlce approach does not apply FERC WIll approve a power

marketer's proposed market-based rates after determmmg that those rates fall wlthm a

"zone ofreasonableness,"s and that the power marketer lacks market power Cltlzens

Power & Lzght Co, 48 FERC ~ 61,210 (1989)

Siml1arly, regulatory control is relaxed, m that each mdividual marketed contract

need not be filed separately With FERC, mstead, the marketer makes quarterly

mformatIOnal filmgs descnbmg the purchase and sale contracts for generatIOn and

transmiSSIOn Id at 61,788, Heal tland Energy Servs, Inc, 68 FERC ~ 61,223 (1994)

FERC typically attaches condItions to itS approval of pncmg fleXIbilIty for power

marketers to safeguard agamst changmg CIrcumstances, and imposes these conditIOns on

a "case-by-case," as-needed basiS FERC has requlfed, for example, the prompt filmg of

any change m the power marketer's status Vis-a-ViS the ownershIp of or affiliatIOn With

transmiSSIOn facdltIes, and certificates from the buyers that the pnce paId IS less than or

5 "[B]ounded at one end by the Investor mterest agamst confiscatIOn and at the other end
by the consumer Interest agamst exorbitant rates" CItizens Power & Lzght Corp, 48 FERC
~ 61,210 at 61,776 (1989)
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equal to the buyer's cost for alternatIve power Cztlzens Power & Llght Co at 61,788,

Heartland Energy Servs, Inc, 68 FERC ~ 61,223

As addItIOnal protectIOn, SectIOn 206 of the Federal Power Act prOVIdes that

mterested partIes may file complamts WIth FERC concernmg the marketer's exerCIse of

market power, or the CommIssIon staff can request an mvestigatIOn based on Its analysIs

of the quarterly fihngs

III Recommendations

The threshold questIOn that must be asked IS whether any regulatIOn of power

marketmg/brokermg activIty IS necessary Because CEZ has no current duty to wheel,

the level of such actIvIty IS hmIted and, absent safety concerns, perhaps below the level,

trIggermg regulatory scrutmy

Indeed, these power marketers and brokers are mJectIng competItIOn Into what IS

otherwIse a monopoly SituatIOn The natural result of such competitIOn is salutary -- to

reduce the cost of wholesale power Hence, MOlT may not want to take any steps that

would hmit or otherwise make marketmg/brokermg more dIfficult In the eXIstmg Czech

enVIronment, where the level of sales is low and hmited to cross-border transactIOns,

there seems lIttle pomt m creatmg a regulatory scheme for entItles that not only have no

market power, but are essentIally carrymg out small and narrow exceptIOns to the current

monopohstiC SItuation

To the contrary, any future regulatIOn should encourage and faCilItate such

wholesale competItive actiVItIeS, startmg by forCIng CEZ to wheel Once open wheelmg

9
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IS reqUIred, the level of power marketmglbrokenng actiVIties could become suffiCiently

substantial that some sort of regulatory process SImIlar to that used m the US might prove

benefiCial

Such regulatiOn could mclude, aSIde from rules effectmg the open wheelmg, a

hcensmg scheme whereby marketerslbrokers must show mmlmum finanCial competency

to partiCIpate m the energy sector Wholesale pnces could remam unregulated, because

IegulatlOn ot retail prIces would keep the wholesale prIces withm reason

Marketerlbrokers would not be permItted to sell at retail, m order to aVOId the

comphcatiOns that anse WIth retail wheelmg at least until competItion is mtroduced and

workmg at the wholesale level

In sum, we recommend eIther domg nothmg about power marketmg and brokenng

at thIS time, or takmg steps to change the current sltuatlOn to expand non-monopoly sales

The latter route would reqUIre amendment ofAct 222 or passage of other legIslatIon to

compel eEZ to wheel power If MOlT IS mterested m thIS regulatory alternative, we

would be happy to draft legIslatIve and regulatory language to effect these changes and

facIhtate competItIOn

LIT 65857-1 DOC
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I.

•

•

OVERALL APPROACH,

Application of Theory Tested against Real Warld Experience

Practical Solutions

»

»

What works

What doesn't

• Czech Experience

-c:::>-

»

»

Energy Act 222 and Decrees

Other Laws and Decrees
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I. OVERALL APPROACH (cont'd)

» Existing status of industry restructuring

-- CEZ and distribution companies

-- Transgas and distribution companies

-- Diversified district heating industry

• Czech Concerns

» Social, political

.--

~
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I.

»

»

OVERAL~ APPROACH (cont'd)

National strategies

Other

• Impact on Capital Markets

<;
\;J

»

»

»

»

Capital intensive industry

PrIvatization

Private and foreign investment

Lenders
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II.

•

THE PLAYERS
I

Mandarins -- Regulators

» Mimstry of Industry and Trade (MIT)

» Ministry of Finance (MOF)

» Substitute principled decision-making for Inarket forces
(licensing, investments, pricing)

-- Natural monopolies, or

-' Sectors where State has elected to continue monopoly
despite market potential
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II. THE PLAyERS (cont'd)

• Markets -- Competitive Markets

» Most effective means of insuring lowest possible prices,
widest selection of products and service

» But not always available

--- Natural monopolies

--- Policy decisions

» Risk of market dominance, bottlenecks

» McKinsey & Company April, 1995 Report
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II. THE PLAYERS (cont'd)

• Managers -- Energy (Regulated) Enterprises

» Duty to owners (shareholders)

» Customer serVIce

» Running of enterprise

• Successful Regulatory Regime

» Balance of powers and fullctions among players -­
Mandarins, Markets and Managers
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III. KEY ATTRIBUTES OF EFFECTIVE REGULATION

I

• Clear Assignment of Powers

» Regulatory Institutions (Mandarins)

» Markets

» Energy Enterprises (Managers)

• Regulatory Accountability

» "The Left Hand and the Right Hand"

» Judicial Review

~
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III. KEY ATTRIBUTES OF EFFECTIVE REGULATION,

(cont' d)

• Substantive Standards for Decision-Making

» Licensing

» Investment decisions

» Pricing

• Procedures to Address Market Dominance, Bottlenecks

• Open, Understandable (Transparent) Method of Regulation

» Published standards
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III. KEY ATTRIBUTES OF EFFECTIVE REGULATION

(cont'd)

» Public participation

» Written orders justifying and explaining decisions

• Balance of Risk and Reward

» "The rat must smell the c11eese"

• Effective, Well-DefIned and Predictable Appeals Procedure

~
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IV. CZECH ~EGULATORYFRAMEWORK

• Clear Grant of Authority to MIT and MOF

• Regulatory Accountability

» MIT review function over investment and expenditure

~ MIT expertise (finance, economics, technical, legal)

» But MOF approves pricing

~ Expertise? Interplay with MOl?

» Potential tension

~o
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IV. CZECH R;EGULATORY FRAMEWORK (cont'd)

• Role of Markets

» CEZ

» Transgas

• Management Discretion?

• Substantive Standards for Decision-Making

» Licensing

~ Precise standards for applicant qualifications, but

-----
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IV. CZECH R,EGULATORY FRAMEWORK (cont'd)

-- No substantive standards for issuance

price?

compatibility wit11 strategic national objectives?

-- Revocation standards

severe sanction

process vague

~ Franchises -- exclusive or non-exclusive

~
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IV. CZECH R~GULATORY FRAMEWORK (cont'd)

» Pricing

-- Detailed informational requirements, but

~ No substantive standards for price setting

Cost only?

Return on equity?

Ability to pay?

--Q
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IV. CZECH REGULATORY FRAMEWORK (COllt'd)

• Power to Eliminate Market Constraints

» Not apparent, yet real needs

~ CEZ and local distribution companies

• Balance of risk and reward

» Clear technical standards, performance standards,
emergency operating standards

» Clear sanction for faIlure to meet operating standards

» But reward potential Ul1clear

---$.
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IV. CZECH ~EGULATORY FRAMEWORK (cont'd)

• Open Regulatory Process

» Participation by affected parties? (only MOl)

» Written decisions, explicit rationale?

• Appeals Procedure

» Lack of standards, predictabilIty

» Recourse under current process

--- Judicial appeal?

--- Political process?
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V. FOR THE FUTURE,

• Czech Republic is Engaged in Thoughtful and Thought­
Provoking Energy and Regulatory Restructuring

• Sector Privatization is Impressive

• Development and Reliance on Markets Where Appropriate

• Compares Favorably to Other Countries in Europe,
Elsewhere
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v. FOR THE; FUTURE (cont'd)

• Essential Points to Consider for Next Successful Steps

1. Establish clear, substantive standards for issuance and
revocation of licenses

2. Establish clear standards for price setting

3. Develop framework eIther to

(a) regulate prIces between CEZ and local distrIbutors or

(b) create effective competitive market

-- currently neither exists

-
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v. FOR THE FUTURE (cont'd)

4. Require written, explanatory orders by regulators

5. Identify effective, predictable procedures for
administrative review and judicial appeals

• These are Straightforward Steps, Easily Accomplished

• Will Further Enhance Private and Foreign Investment in
Sector

» Promote competition

» Produce reasonable prices, superior service

• Strong, Vibrant Economy

-
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OVERVIEW

I. HALLMARKS OF AN EFFECTIVE LEGAL
FRAMEWORK

II. LAWS vs. REGULATIONS

III. CZECH ENERGY LAW -- INTERNAL
CONSIDERATIONS

IV. POLICIES (LAW) vs. IMPLEMENTATI0 N
(REGULATION)

V. CONSISTENCY WITH NATIONAL GOALS

VI. FINAL THOUGHTS
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I. HALLMi\RKS OF AN EFFECTIVE LEGAL

FRAMEWORI{

• Similar to Attributes of Successful Regulatory Structure

» Clear assignment of powers and dutIes

» Substantive standards

» Appeals procedure
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I. HALLM~RKS OF AN EFFECTIVE LEGAL

FRAMEWORI{ (cont'd)

Additional Elements of Effective Legal Structure

• Internally Consistent

» Balance obligations with autll0rity

» Balance duties with rewards

» Balance market pricing forces with open, effective
I

markets
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I. HALLMARKS OF AN EFFECTIVE LEGAL

FRAMEWORK (cont'd)

• Consistency with Other Laws

» Environmental

» Financial, commercial

• Promote Overall National Policies

» Private investment

» National energy security issues
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II. LAWS vS.' REGULATIONS

• Laws Address Broad Policy Issues

» Markets vs. regulation (Mandarins)

» Franchises vs. competition

» Cost based pricing vs. incentives

» Delegation to Managers vs. state oversight

» Transitional consideratiol1s'VS. long term strategies



-------------------
II. LAWS vS.' REGULATIONS (cont'd)

• Delegate to Regulators (Mandarins)

» Implementation of policy

» Transitional issues

» Decisions within expertise of regulator

• Change in Laws Generally More Significant than
Change in Regulatory Decisions

I

• Power of Regulator (Appointed) Should Only Flow from
Legislature (Elected)

~



-------------------
II. LAWS vs. REGULATIONS (cont'd)

• Legislature as Check on Regulator

• Judicial Process as Check on Regulator

» Adherence to substantive standards

» Procedural rights

» Not exceed delegated authority

~



-------------------
III. CZECH ENERGY LAW -- INTERNAL

CONSIDERATIONS

• Duty to Serve

» Exclusive franchise?

• Duty to Serve (New Transmission and Distribution to
Meet Customer Load)

» Eminent domain authority ?

• Price Regulation to Substitute 'for Competition

» Standards for cost recovery? profit?

~



-------------------
III. CZECH ENERGY LAW -- INTERNAL

CONSIDERATIONS (COllt'd)

• Market Prices for Wholesale Electric Generation Prices

» Mechanism for breakIng CEZ market dominance?

• Promotion of Reasonable Cost Energy

» Incentives (rewards)?

» Transgas example

~
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III. CZECH ENERGY LAW -- INTERNAL

CONSIDERATIONS (cont'd)

• Require Purchases From eRP Plants

» Price guidelines?

» Third party sales?

• Permit Heat Plant Backup Units

» But only upon agreement of license 1101der

• Establish Permits and Licenses I

» Standards for award?

-
~
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III. CZECH ENERGY LAW -- INTERNAL

CONSIDERATIONS (cont'd)

• Sanction for Violation of Act

» But No" Cheese" for the "Rat"



-------------------
IV. POLICIES (LAWS) vs. IMPLEMENTATION

(REGULATOR)

Laws

• License and concession system

Regulators

-V'-

» Establish Policy
» Set Principal Standards
» Define Basic Rights

and Obligations

» Qualifications
» Required Information
» Review Process
» Details on Duties,

Performance,
Revocation

» Expertise of Agellcy
» Decisiol1-Making



-------------------
IV. POLICIES (LAWS) vs. IMPLEMENTATION

(REGULATOR) (COllt'd)

-..,y
~

Laws

• Investment and expenditure

» Decision to regulate
» General Policies

-- Least Cost
-- DSM

Regu1atQIs

» Approval Process
» Required Information
» Expertise of Agency
» Management Review
» Decision-Making,



-------------------
IV. POLICIES (LAWS) vs. IMPLEMENTATION

(REGULATOR) (cont'd)

-
~

Laws

• Pricing

» Substantive standards
» Participant Rights
» Essential Time Tables

Regulators

» Required Information
» Public participation
» Hearing process
» Expertise of Agency
» Decision-making



-------------------
IV. POLICIES (LAWS) vs. IMPLEMENTATION

(REGULATOR) (cont'd)

-
~

Laws

• Appeals procedure

» Specifics on Rehearing,
Removal (Appeal) of
Case to Other Forms

» Essential Time Tables

Regulators

» Mechal1ics of Appeal
» Certification of Record
» Timely Process



-------------------
v. CONSISTENCY WITH NATIONAL GOALS

• Consistency with Environmental Laws

» Cost of environmental compliance vs. cost (rate)
recovery

• Privatization and Investment

» Fair, non-discriminatory access to legal system for
private and foreign lenders and investors

» Timely resolution of commercial disputes in courts,
with finality

~

""
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v. CONSISTENCY WITH NATIONAL GOALS

(cont'd)

» Enforceability of energy agreement terms

-- Minimum payment obligations

~ Force majeure clauses

~ Liquidated damage clauses

--- Security clauses

-- Indemnifications

-- Alternative dispute resolution, choice of law I

'0 -- Assignability and transferability
r
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v. CONSISTENCY WITH NATIONAL GOALS

(cont'd)

• Without Extensive Regulatory Involveme11t in Energy

Agreements After Initial Approvals

» Fair compensation to investors if regulatory ability to

terminate or modify transactions after initial approval

• General Predictability of Outcome With Laws that Are
I

Fair, Understandable and Non-Discriminatory
~

vJ
--\
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VI. FINAL THOUGHTS

• Market Has Spoken -- General Legal Systen1 Conducive to'
Private and Foreign Investment -- Much Success

• Work Within Existing Energy Act 222

» Clear articulation of certain core issues

» Internally consistent

» Generally consistent with national policies

» Compares favorably with energy laws in neighboring
counties

~
~
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VI. FINAL THOUGHTS (cont'd)

• Adopt Substantive Standards ill General Decrees

» Decree on licensing standards

» Decree on pricing standards

» Decree on franchise exclusively

» Decree on eminent domain rights

» Decree addressing market bottlenecks

• Confirm Rights to Judicial Review

• Market Will Communicate Additional Needs
-
~
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THE "BIG BANG"

HUNGARY: [t\ CASE STUDY IN
PRIVATIZATION AND REGULATORY

REFORM
~ U.S.AID/BechteIIUSEA -- Czech Regulatoly Executive Exchange Visit _



... _-----------------
I. THE FUSE: PRE·"BANG" ECONOMIC,

AND POLITICAL FACTORS

• NEED FOR CAPITAL
» Investment in Energy Sector
» For State Budget

• DESIRE FOR DEMOCRATIZATION

• DESIRE TO RETURN ECONOMY TO PRIVATE OWNERSHIP

• LOOK TOWARD THE WEST
» Competition
» ED
» Strategic Partners

-
~

Czech Exchange Vlslt
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I. THE FUSE: PRE-"BANG"

TECHNICAL FACTORS

-
~
~

• FUEL SUPPLY

» Lignite

» Nuclear

» Little Domestic Natural Gas

» Few Hydro Resources

• GRID CONNECTIONS

• DISTRICT HEAT

• MANAGEMENT SKILLS

Czech Exchange VISIt
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I. THE FUSE: PRE-"BANG"

PRICING FACTORS

• SUBSIDIZATION

» Industrial - Residential - Commercial
» Electricity - Heat

• NO TRANSPARENCY

» In Price-Setting Process
» In Price Result -- Lack of Separate Accounting

• NOT COST-BASED

» No Depreciation
» No Marginal Cost or Least Cost Concepts

Czech Exchange Vzszt
~
~
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II. "BOOM": SUMMARY

• AGGRESSIVE PRIVATIZATION -- "JUST DO IT" ... AND
THEY DID

• SIGNIFICANT DISAGGREGATION -- THROUGH
PRIVATIZATION AND LEGAL LIMITS

• RE-STRUCTURED LEGAL AND REGULATORY
ORGANIZATION -- FROM PARLIAMENT TO HEO

I

Czech Exchange Vzszt
~

~
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II. "BOOM": PRIVATIZATION

......c...
r

• SCHEDULE
» The First Round - the Fuse Sputters
» The Second Round - the Fuse Lights
» Later SaleslFuture Sales

• PARTICIPANTS
» APV
» Bidders
» HEO Involvement (Second Round)
» Schroeders (Second Round) ,

• SALES PRICES -- IN EXCESS OF BOOK

Czech Exchange VlSlt
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II. "BOOM": UNIQUE ISSUES

..s::..
~

• MVM

• NUCLEAR

• TIE-INS
» Good Plant With Bad
» New Capacity
» Mines

• THE SALESMAN'S FACTOR
» Industrial Plants
» Promised Expansions

Czech Exchange VlSlt
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II. "BOOM": DISAGGREGATION

~c...
,-..,

• SEPARATION OF GENERATION, TRANSMISSION AND
DISTRIBUTION

» Sold Separately; Bidding Limits in Second Round
» MVM Must Sell Remaining Generation
» Limits on Distribution Companies
» Nuclear
» Municipalities

• CURRENT OWNERSHIP LIMITATIONS

» Monopoly Law
» Licenses
» Proposed Specific Limitations: Tender Process, Share Ownership

Czech Exchange Vzszt
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II. "BOOM": LIMITS ON

COMPETITION

• NO THIRD PARTY ACCESS
» Monopoly Distribution
» Except Limited "Direct Supply"
» Forced Purchase by MVM or Distribution Companies of

Renewables, CHP

• CENTRALIZED STATE RESOURCE PLANNING

• REGULATED PRICES
» Wholesale
» Retail
» Inability to Contract

Czech Exchange Vzszt
-....c...
-S::>
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II. "BOOM": LEGAL AND

REGULATORY STRUCTURE

• GOVERNING LAWS

» No New Constitution Yet (in the Works)
» Electricity Act
» Pricing Acts
» Government Decrees
» Ministerial Resolutions
» Operational Code
» Licenses
» Individual HEO Resolutions
» Environmental
» Labor

Czech Exchange VISIt

~

v"
o
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II. "BOOM": LEGAL AND

REGULATORY STRUCTURE

• GOVERNING BODIES

» Parliament
» Government (Cabinet)
» MOlT
» MOF
» REO
» Environmental
» PubliclNGOs

-- Consumers' interest group

Czech Exchange VlSlt

-
v"
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II. "BOOM": ROLE OF THE

HEO - OFFICIAL

­v'
~

• LICENSING

• PRICING

• CONSUMER PROTECTION

• RESOURCE AND CAPACITY PLANNING

• ENFORCEMENT

Czech Exchange Vzszt
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II. "BOOM": ROLE OF THE

HEO - PRACTICAL

~

\I
\)J

• VOICE FOR COMPETITION
» Tender Process
» License Terms on Ownership Limitations

• VOICE FOR STRONG, INDEPENDENT REGULATOR
» Important Role in Tender Process/Selections
» Full Exercise of Existing Powers, With Limited Resources
» Without Centralized Planning of Private Transactions
» Big Picture View

• CONSULTED BY OTHERS IN AREA OF EXPERTISE

Czech Exchange V,S,t
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III. POST-"BANG":

IMPLEMENTATION ISSUES

• PRICING -- TENSION BETWEEN
» Price Rationalization and Social Costs
» Price Rationalization and Inflation

• RE-AGGREGATION
» Natural Tendency Without Constraints - e.g., UK
» Foreign Buyers

• DISPATCH ISSUES

• DEVELOPING NEW CAPACITY
» Security of Supply
» Current Pricing Questions

Czech Exchange ViSit

-
~
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III. POST-"BANG": LESSONS

FOR POLAND?

• SUCCESS OF PRIVATIZATION

• IMPACT OF NO THIRD PARTY ACCESS

• LIMITATIONS ON HEO AUTHORITY
» Individual Decisions Without General Application
» Funding and Hiring Constraints
» Pricing -- Investor Confidence

• CHP, OTHER PREFERENCE LOOPHOLES

• STRIKE LAWS

Czech Exchange VlSlt

V:\v,
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III. POST-"BANG": ROLE OF,
THE REGULATOR

Why is Independence Good?

• CONSUMER CONFIDENCE

• INVESTOR CONFIDENCE

• DEFENSE OF COMPETITION, PRICE EFFECTS

• STABILITY AND PREDICTABILITY

• FAIRNESS
» Public Perception
» Transparency

Czech Exchange Vzslt
v~
'()"-
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\~~(\ '~ III. POST-"BANG": ROLE OF

THE REGULATOR

How Do You Support Independence?

• SELF-FUNDING AND ADEQUATE BUDGETS

• PROTECTION FROM POLITICAL MISCHIEF -- FIXED
TERMS

• DEVELOPMENT OF REQUIRED SKILLS (ECONOMIC,
ENGINEERING, LEGAL, MANAGEMENT)

• POWER TO ISSUE GENERAL DECREES

Czech Exchange Vzszt
---
~
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IV. THE "BIG BANG":
CONCLUSIONS

• EFFECTIVE REGULATION/COMPETITION KEY TO
SECTOR REFORM

• CLEAR LEGAL BASIS FOR STRONG, INDEPENDENT
REGULATOR

• MOVE QUICKLY, DECISIVELY

• LEADERSHIP SKILLS, CAPABLE STAFF CRUCIAL TO
SUCCESS

Czech Exchange Vzszt

~



TJus memorandum bnefly notes the major Items from the tnp to the Czech RepubIIc­
11-13 June 1996

We bnefly reVIewed Vanek's paper and concluded that the most cntIcalIssues he
IdentIfied were the lack ofpnce settmg/contract at the wholesale level between CEZ and
dIstnbutors, lack of IIcensmg cntena, lack ofclear central dIspatch authonty The other holes
Cu.., faIlure to reqUIre that lIcense holder be named on certam other government forms) seemed
to be m the nature oftechmcaI correctIOns and amendments and of lesser unportance

Per Horacek, press, Ken Hobbs, etc, Dlhouy WIll remam as Munster and WIll pIck up an
addItIonal area of responsIbIlIty as the number ofcabmet IDInlstnes IS reduced and another one
(mlillstry of econOmIC development) IS rolled Into hIs DIhouy IS m the OppOSItIOn party, Cerny
may return to the #2 post, SInce Tvrzmk IS regarded as a fill-m whIle Cerny campaIgned Klaus
IS lIkely to be Prune MInIster, and Zeman, ofoppOSItIon party, WIll head ParlIament None of
tlus IS certaIn

Per the meetmg Tuesday afternoon WIth Vlt Horacek, Dana Zelmkova, Peter Vallert, Petr
Vanek and Howard Menaker, the MlillStry had an mdependent comrmSSlOn look at the same
Issue shortly after we dId our memo VIt dIdn't know who was on the comrmSSlOn The
COmmISSIOn carne to the same results we dId Act currently doesn't allow regulatIOn and should
be amended to gIve MIOIStry authonty over these areas Query DId our memo mfluence the
MInIStry ComnussIOn?

MEMORANDUM

CzechFde

Follow up from tnp

JWGulhver

15 June 1996

Power MarketerslBrokers

Vanek Paper

Government

FROM

TO-

MEETING AT GLATZOVA & CO

DATE

1

RE

3

2
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04101 1110
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4 Horacek LIst

See file for lIst ofdIscussIon tOPICS that VIt Horacek prepared These Items eIther repeat
the Vanek pIece or are Issues that we have dIscussed preViously Most Important on hIs llst are
the failure of the act clearly to defme who has what authonty, to consolIdate authonty With one
regulator, and to spell out the regulatory process and appeals process

5 Cntique of Act 222

At the Tuesday meetmg at Glatzova, we dIscussed that most appropnate means of
movmg forward WIth amendmg Act 222 Horacek et al, descnbed the process whereby the
Government (pnme Mmster and Cabmet) prepares a ParlIamentary Plan, wInch essentIally s a
Wish Itst for the next legIslatIve seSSiOn The plan descnbes major proposed legIslatIve
InItmtIves, though not exclUSIve or bmdmg, the Plan had tremendous mfluence on what bl1ls get
mtroduced and passed at the ParlIamentary seSSIOn Our conclusIOn was that Howard Menaker
and I should raIse With Mr Antos the question ofhow next to proceed on marketerslbrokers,
suggest that we'd be happy to prepare a short summary for the Parhamentary Plan and see Ifwe
could asSISt by notmg other needed amendments to Act 222 as part of the Plan Horacek thought
that tlns process would get underway sometIme In September or October, after ttte Government
IS formed and after the swnmer holIdays SURPRISE' See below

MEETINGS AT MINISTRY

Present were Bechtel team members Howard Menaker, Ken Hobbs, JosefPIVOnka,
Marlena, a translator from AA, Jan Pisko, and JWG, from the MIrustry were Antos, Sponer,
Snetjhe, Foucek, a Mrs Sedlakova, and Mr Novy, and a woman from MOF who saId nothIng

6 Assessment ofPrQJect

See matenals handed out at the meetmg The MlIl1stry prepared an assessment of the
project to date NeIther Howard nor I knew tlns was comrng Several of the Items overlapped
WIth our work plan llst (e g ,regulated vs unregulated actIVItIes), some apparently overlapped
but had a tWIst (e g , evaluatIon ofeconOInlC effectIveness of mvestments mIght tIe mto the
semmar tOpICS we dIscussed), some were completely new Items (~, tIe m to separate tarIff
study)

7 Accountmg And Related Types Of Reports

See lIst Ken Hobbs WIll dehver three dIstmct reports m July and August, these wJ11
cover revenue reqUlrements and related methodologIes, With case studIes based on PRE and East
BohemIa Gas, ROE methodology, and regulated vs non-regulated actIVIties The semmar we
ongmally talked about In June llkely WIll occur m Sept-Oct, Ken Will coordmate WIth Floyd
DaVIS
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8 Amendments to Act 222

The pace for tlus Item, WhIch at our March meetIng With the MIruStry we all had agreed
would be targeted for late 1996, has accelerated dramatIcally That morrung, Just two hours
before our meetmg, Miruster Dlouhy, eVIdently reconfinned for hIs post, gathered Antos, Sponer,
Snet]he et al and asked for a memo lITnnedIately outImmg comprehensIve changes that the
regulators would recommend for Act Antos, Sponer et al want our help ASAP and ImtIally
asked for somethmg by Fnday, 14 June We agreed to have a memo to them by Fnday, 21 June
JWG/CRC WIll prepare m consultatIon With Czech counsel The memo WIll not purport to draft
legIslation or outlme terms In detail at tlus early stage, rather, It Will IdentIfy m bullet style the
core Issues to be changed, It Will not deal With techrucal correctIOns and amendments Sponer
repeatedly made references to a memo of29 January 1996 as a startmg pomt for the lIst ThIs
memo IS an Item Jan Pisko prepared as the solICItatIOn document for retammg local Czech
counsel Frankly, the document was not farmIIar to me and the areas lIsted don't always make
sense In diSCUSSIons at the MiruStry, It became apparent that theIr hot Issues mclude (1) theIr
own lack of authonty ("we can recommend but we have no force"), theIr power shanng WIth
MOF and the not entIrely clear lInes ofdemarcatIOns, the broker/marketer Issue, standards for
authonzmg new mvestment m the sector, standards generally for pnCIng (~, mdex, rev
reqUIrements, other), and defirung central dIspatch and dIspatch regImes)

9 Evaluation of Effectiveness ofInvestrnents

The MIruStry people asked how to evaluate the "effectIveness" of Investments and talked
a lot WIth Ken Hobbs about lessons m NPV, IRR, ROE, CapM, DCF etc However, I tlunk. there
are (and spoke on) two elements here One SIde IS the mvestor SIde, wInch the above comments
address, the other IS the regulator's SIde, whIch Will mclude some dIfferent cntena, such as need,
testmg sensItIvIty cases re need, once need IS establIshed whether the proposal IS the least cost
way to meet need, defirutlon of least cost, sensItivIty studIes on optIOns, reVIew of management
ofproject after authonzed, etc Ken Hobbs IS gomg to prepare somethmg on thIs, With mput
from Floyd and JWG, JWG Will also mclude tlus as appropnate In the lIst of amendments to Act
222

10 Tanff Study

CEZ and the dIstrIbutIon comparues have comrrussIOned a Czech consultmg group based
III Brno to do a tanff study, that Will reVIew structure oftanffs, recovery of costs, etc I don't
tlunk tlus Will be a full blown cost of servIce study but WIll more generally reVIew tanffs CEZ
and dISCOS WIll pay, MInIStry wants to reVIew and evaluate correctness ofmethodology, results,
etc Floyd DaVIS WIll handle

11 Study Tour

The MInIStry people are anxIOUS to get thIs Item gomg PreVIOusly, Howard had wanted
to hold offon the "field tnp" untIl we see more ofa comrmtment from the Czechs Howard
corrumtted to an outlme by mId August
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FOLLOWUPATGLATZOVA

12 Memo on Act 222

I arranged a meetmg WIth Horacek, Vallert and Zelonkova on Thursday to bnef them on
the meetIng at the MiruStry and the need to have the memo by 21 June Horacek IS out of the
office all week on vacatIOn and Vallert IS m London 2 weeks for a deal, ZelInkova WIll be the
work horse from theIr end WIth mput from Vanek as well, who Will be In town Horacek and
Vallert Will gIve Zelmkova theIr refined thoughts as to a Itst of key tOpICS, she Will merge tlus
and fax to us on Monday, eRC and I Will call here at 11 AM Monday, Howard Menaker Will
Jom m that call The format Will be as follows

ISSUE [Bnefhstmg of Issue]

DISCUSSION [One or two sentences on why It IS lffipOrtant]

RECOMMENDED ACTION [Short descnptlon oflegislatIOn, ~, amend act to
consolIdate all regulatory and pnce settmg authonty mto one agency]

The goal IS focus, brevIty, 3-5 pages maxImWll

JWG prelImmary cut on Issues

(a) mdependence ofregulator

(b) avoId splIt m regulatory authonty

(c) eIther regulate clearly or permIt true market for wholesale pnces from producers to dISCOS

(d) conSIder breakup of CEZ

(e) IdentIfy general decisIOn-makmg pnnclples -~, least cost on expansIOn, margmal cost on
pncmg, etc, and gIve regulator authonty to promulgate decrees consIstent thereWith to get
speCIfic standards

(f) define scope ofregulatIon (broker/marketer)

(g) speCIfics on lettmg markets rule

HUL 37666 I DOC
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PROJECT NAME Regulatory Reform and Energy Sector Restructurmg m
Central and Eastern Europe and the BaltlCS

~NUld JacqUle DeRosa

Czech Repubhc

John Gull

COUNTRY

ASIde from attendance at the conference, Howard Menaker and I met With
Mrs Furstova of the MImstry ofFmance ("MOlT'), Messrs Tvzmk, Antos,
Brychta, Fousek and Kacvmsky of the Mlillstry oflndustry and Trade ("MOlT"),
Vit Horacek and Peter Valert, our legal experts m the Czech Republlc, and Jan
PIsko, Bob Posner, Jun Bendar, Ken Hobbs and Josef PIVOnka, our m-country
USAID and sub-contractor representatIves

In these meetIngs, we revIewed (I) pnce regulanon and the divIsIon of
authonty on thIs subject matter between the MOF and MOlT, (2) the sIgmficance
of the MOlT's energy pollcy paper, (3) unport/export Issues, (4) central dIspatch
Issues, (5) potentIal amendments to the energy act (Act 222), (6) the scope of
authonty between mlll1stnes m general, (7) the scope ofregulatiOn WithIn the
sector, and (8) pre-pnvatIzatIon actIVItIes We also planned for the December
study tour of Czech governmental representatIves to the Umted States

FROM

ThIS trIp to the Czech Repubhc mvolved two major tasks (1) attendmg the
second InternatiOnal Conference on CommercIal OpportunItIes In the
Development of the Energy Sector In Central and Eastern Europe, and (2) meetmg
WIth VarIOUS Czech government offiCIals and USAID representatIves and sub­
contractors m purSUIt ofregulatory reform and energy sector restructunng efforts

TRIP REPORT

TO

VOICe

207791 1100

DIRECT
2077911296

EMAIL
JGulhver@

PlerceAtwood com

One Monument
Square

Portland Mame
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FAX

207791 1350

I E MAIL

nfo@PlerceAt\,ood com



Tills memo wIll bnefly summanze the dISCUSSIons and meetmgs we had With vanous

Czech offiCials

Meetmg \uth Mr Antos at the MInIstry of Industry and Trade (also attended by

Mr Pisko, Mr Horacek, Mr PIvonka and Mr Menaker)

I Mr Antos adVIsed that It IS better m memos to speak less about the advantages of

competitIon and more about the "same condItIOns" as the market

2 He generally lIkes competItion, saw a bnef memo descnbmg the changes ill

Massachusetts and thmks that there may be some lessons for Czech, although the Czech IS

dIfferent than Massachusetts, "due to CEZ"

3 Mr Antos would lIke large customers to have the nght of dIrect access, but belIeves

that tlurd party access cannot be mtroduced duectly across the board for all classes He also

beheves that the Act Itselfcannot be amended m the near future to allow for general thrrd party

access, though perhaps It could be allowed for very, very large customers

4 Mr Antos would like to see transfer pnces for dIstnbutIOns comparues

October 31, 1996

MEMORANDUM

eetmgs ofOctober 24 and 25, 1996

JWGulhv
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5 In tlus spmt, our suggestIon that the Act requrred dlsaggregated pncmg IS very

Important,"aIld he would lIke to see that pushed He would lIke to see enablmg legIslatIOn so that

when dlstnbutIOn pnces are set a dISCO WIll be able to contract for long term supply If It wanted

to but would be under no oblIgatIOn to enter mto an agreement

6 Mr Antos feels that of all the suggestIons we have made the most Important IS to

calculate a unbundled pnce for dlstnbutIOn The Act WIll need to be amended to do tlus The

Act WIll have to define that a pnnclple of energy pollcy IS to have unbundled pncmg, there WIll

be pressure from large compames to pennlt ChOIce among supply companIes, there WIll be

pressure from the LegIslature so that large compames carl chose drrectly from generators

7 Mr Antos referred to speCIal Decree 300, whIch IS an older law and deals WIth
,

strategIC purchases Note we should obtam

8 Note Both dunng our dISCUSSIon WIth Mr Antos and afterwards WIth Mr Brychta

and Mr Tvrzruk, It was very ObVIOUS that Mr Antos IS slIdmg more and more out ofpower, IS no

longer a deCISIOn-maker, and IS really at a thIrd or fourth level HIS comments thus should be

taken In that hght

Meetmg wIth Mr Brychta, Mr Tvrznik and Mr Kacvmskj

I The new structure IS as follows Tvrzmk reports dIrectly to the MInIster Dlhouy

Brychta reports dIrectly to Tvrzmk and handles polIcy and plamnng, Kacvmsky also reports to

Tvrzmk and handles another area of energy planmng Antos reports to Brychta

2 Brychta'Sgroups have prepared a new proposed Czech energy polley whIch

proposes changes in Act 222 ThIS IS about a 50 page document The most recent draft dates



I
I

\..

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

from October, 1996 There 15 a draft In EnglIsh from July, 1996 Vit Horacek WIll have the most

recent draft translated mto EnglIsh, bUIldmg off the prevIOusly-translated July draft.

3 Brychta wants to target the follOWIng amendments to Act 222 (a) authonzanon-

hnk authonzatIOn to regulatIOn There IS no direct lInk between authonzatIOn and regulatIOn

currently m the Act, (b) detaIled, concrete explanatIOns ofcertaIn terms In the law, such as

"competItIOn" or "customer", (c) central dIspatch -- the role of central dIspatch In the

orgaruzatIOn of the energy sector as a whole, and lmks to other elements of competItIOn and

restructunng, IS wholly absent m Act 222

4 Laws and regulatIOns for sector should work together, accordmg to Brychta The

structure and ownershIp Issues need to be addressed, and the pncmg act, the regulatory
,

accountmg act, and finanCIal accountmg should all be lmked

5 Pncmg WIll stIlI remam WIth MinIStry ofFmance It cannot be merged mto

MInIstry ofTrade at tlus pornt However, accordmg to Mr Brychta, the MInIstry ofFmance acts

from the macro-economIC VIew, what IS SOCIally acceptable, whereas the MInIStry of Industry and

Trade acts from what IS appropnate for the sector, WIthOut POlItICal mfluence

6 Mr Tvrzru'k arrIved and spent about half an hour WIth us He wants the study tour

as soon as pOSSIble but may not be able to go rnmselfbecause ofthe atOmIC law That IS workmg

Its way through ParlIament He has worked on atomIC Issues for the last two or three years and

comes from the mdustry

7 There IS no current schedule or rush for changes to Act 222, so we have the

opportumty to thmk through the best changes and get them nght Mr Tvrzrnk would lIke to

thmk ofa way to contmue the collaboratIOn even after U S AID pulls out
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8 Tvrzmk would hke the product on proposed legIslatIve changes to be as detaIled as

possIble However, MOlT attorneys can put It mto express legIslatIve language, the proposed

changes, however, should be detaIled In specIfic

9 Tvrzmk very much lIked the format we used m our June memo of Identlfymg the

Issue, a dISCUSSIOn, recommended actIon, WIth a fourth pomt to be added, recommended

language It IS Important m any paper we prepare to dISCUSS the reasonmg ofthe amendments

10 KacvIllsky agam emphasIzed that combmmg actIVItIes mto one agency may be

preferable m the long tenn but IS not somethIng that should be advocated unmedIately He feels

that the memo we prepared should take mto account the approach that IS nonna! III contmental

Europe where there IS splIt authonty between regulatIOn and finance In vanous countnes

mcludmg Germany

11 We left matters as follows

(a) Horacek WIll complete the translatIOn of the energy document and

get It to us We WIll reVIew It

(b) After our reVIew, we WIll dISCUSS proposed changes WIth Horacek

He WIll meet WIth Kacvmsky and Antos to dISCUSS further the amendments to be targeted

(c) JWG and Howard Menaker WIll collaborate WIth Horacek m

draftmg a new memo along the hnes outlmed above

(d) We WIll plan a study tour for two weeks With Brychta, KacvInsky,

et al commencmg at the end ofNovember, early December for about two weeks Tvrznik

wIH attend If pOSSIble Note In dISCUSSIOns among US subsequent to the meetmg WIth

MilliStry offiCIals, we thought It would be best to leave It up to the Mlmstry to deCIde
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whom to ffiVlte after we assure ourselves that Brychta can attend Presumably, Ferstova

from Fmance WIll attend also

(e) JWG WIll follow up WIth Cahforrua and other matenals for Czechs

to reVIew

HUL 41834 I DOC



Brychta and KacvInsky made the folloWIng pomts

In meetmgs wIth Messrs Brychta, Kacvmsky, Horacek, and Howard Menaker, Messrs

DATE:

MEMORANDUM

ecember, 1996 VISIt

mformatIOn and condItIOns for authonzation based on economICS Also

better defimtIOn of regulatIOn

Now authonzation IS only technIcal, but need to have economIC

ConnectIOn between authonzatIOn (lIcenSIng) and regulatIon (pncmg)

There IS a new orgamzation of the power sector but no laws governmg It What IS

DIspatch and orgaruzatlOn of the whole power system needs to be better defined

pnce and the preparatIOn for a rate case

Paragraph 11 of Act 222 IS not a good fonnulatIOn of the procedures, nght to

appeal and so forth Also, better defimtIOn of competItIOn, more explanatIOn of

More detaIled steps are needed m the draft polIcy statement

Energy law and polIcy need to be revIsed on several Important pomts

Coal mmmg sector IS a problem (Jobs)

•

Concrete steps need to be taken on pncmg (actual pnces) and pncIng polIcIes
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the partIcIpatIOn of the state and the control ofdispatch? Can dIspatch be

separated from CEZ? All of thIs must be In the law

7 Tender for new capacIty IS a very bIg problem RIght now Czech IS 1,000

megawatts short on capacIty CEZ plans to bUIld a new plant for 300 to 600

megawatts There are other plans to buIld another 2,000 or 2,500 megawatts

How can the law deal with competItIOn and new capacIty

8 Mr Kacvmsky also spoke about the role of regulator and resource planmng (as a

defiCIency m Act 222) RIght now coal plants are automatIcally lIcensed There

are strategIc supply and publIc polIcy Issues Low pnce MalaysIan coal IS commg

mto the market There are Issues m terms ofgas mterruptIOn Also, there are

envlfonmentallssues There needs to be a better handle on thIs (No specIfic

suggestIOns from Brychta and Kacvlnsky)

HUL 45421-1 DOC
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MEMORANDUM

The two core amendments deal WIth added regulatory authonty and ED
harrnoruzatlOn

unng week ofApnl 7, 1997

May 1, 1997

Meet

Mr Kacvmsky mdicated that amendment ofAct 222 IS prIonty number 1 The
regulator does not currently have the abIlIty to Issue decrees Mr Tvrzrnk IS very
concerned about thIs lack ofpower and the lack ofregulatory competence to deal WIth
energy efficIency, regulatory nsks, contracts and other Issues

The next day, Tuesday, AprIl 8, we met at length wIth Mr KacvInsky, Jan Pisko
of USAID, Vit Horacek and Petr Vanek

Vit mdicated that Mr Kacvmsky prelImmanly thought the matenals'we prepared
were on target He thought the tImetable for a parlIamentary SubIDlsslOn was lIkely to be
m the next two to three months The CEZ and other pnvatizatIOns wl1llIkely be pushed
off, but v.e should try to conclude these matenals and Items before the USAID program
wraps up smce the MOlT has no mdependent means of obtammg thIS assIstance He
expected that the PHARE assistance would be mInImal

Mr Tvrzruk wanted the legIslatIOn to carry an emergency preamble wInch means
that the ParlIament could act very qUIckly

Mr Kacvmsky mdicated that he was very pleased WIth the proposed amendments
that we added for paragraphs 10, 8, and 9 and the appeal proceedmgs under the act

A new central dIspatch authonty IS slated to be put In place on Apnl 17, but there
IS mIssmg any regulatory lmk between central dIspatch and the Czech dIstrIbutors

FROM:

On Monday, Apnl 7, Howard Menaker and I met WIth Vit Horacek We revIewed
WIth VIt the proposed legIslatIve amendments we had Jomtly prepared, the paper on EU
membershIp that Cathy Connors and I prepared, and Vit'S recent meetmg With Mr
Kacvmsky We also prepared for our upcommg meetmg WIth Mr Kacvmsky

RE:
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DATE
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He believes that ultlIl1ately the nghts and obltgatIons ofwhat to appeal and what
can be appealed have to be an Act 222 and not SImply cross-referenced from the Czech
Admmistratlve Procedures Act

Contrary to lus pnor thmkmg, Mr Kacvmsky would now lIke to separate pncmg
authonty from Mmlstry of Fmance to the extent pOSSIble and place It With the Mlmstry of
Industry and Trade WhIle somewhat unclear m the ultImate delmeatIOn, he sees the
Mmistry of Industry and Trade as bemg empowered to set the "microeconomic" aspects
of pncmg for the mdustry, WIth Mlmstry of Fmance havmg the opportumty to review
"pncmg" from a "macroeconomIc" or "socIetal" perspectIve

We should reVIew the separate pncmg act and determme If SectIon 11(3) IS
speCIfic enough of If we need additlonallegIslative authonty for the MOlT

When asked, Kacvmsky was unable to mdicate how he would propose to resolve
conflicts between MOF and MOlT

He also feels there IS a problem wIth respect to Isswng deCISIOns mvolvmg
speCIfic entrepreneurs VIt Horacek and I mdicated we thought we had cured that WIth the
proposed legIslatIve language but we would reVIew thIs ArtIcle

Mr Kacvmsky mdicated he would reVIew the matenals and get back to Mr
Horacek m the next week or two He would hke to have some matenals to MImster
Dlouhy by the end of Apnl or early May

He also has put together a workmg group to put together a model of the Czech
Energy Sector mvolvmg CEZ, Central DIspatch, the dIstnbutIOn compames and MOlT

Anthony Stemer and Ken Hobbs Jomed us for part of the meeting Stemer
mdicated that Euro Energy IS workmg on a project to spht CEZ from the transmISSIon
company He has a contract WIth CEZ and a contract With the dISCO to do so He IS also
reVIew tarIff structures

He IS gomg to be presentmg the results oflus studIes on June 24 and 25 and sees
some COnflict With the pncmg semmar that USAID has been planmng earher, smce he
does not expect to have ms tarIffwork done at that pomt

We had some dISCUSSIon over coordmatlOn of the programs We thought that
maybe the first day would be a group meetmg and the second day would be an open
forum

Mr Kacvmsky was sympathetIc WIth the need to coordmate the two semmars but
dId not thmk that one needed to cancel eIther semmar
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We left matters that we would coordmate between the semmars but not
reschedule

Later that afternoon, Howard Menaker, Jan Plsko and I met WIth Jim Bendar JIm
mdlcated that USAID IS preparmg a final report that WIll reqUIre reVIew by Bechtel of
certam sectIons of It We reVIewed With Jim generally the meetmgs of the last several
days With Mr Kacvmsky et al

Later the same day, we met at CEZ With, among others, Mr Ruta, Mr Vaclck,
Mr Sponer, Mr Antos, Mrs Fursteva and others who had attended the December
meetmgs m Washmgton The purpose of the meetmg was to generally follow -up on the
Issues we had Identified In Washmgton and subsequently

We dIscussed at some length the new central dIspatch organIzatIOn that IS to be set
up on 17 Apnl It wIll deal With productIOn, consumptIOn, mternatIOnal corporatIOn,
domestic pnontIes at the 400 Kv and 220 Kv levels, pOSSibly Will deal With authonzatIOn
for addItIOnal generatmg capacity and Will work on a new model for the mdustry The
mtent IS to have an ISO as the mdependent regulator of the gnd The new organIzatIOn
WIll be 20% owned by CEZ, 40% by the dIstnbutIOn companies, 20% by th~ Mimstry
and 20% by IPPs

ObVIously, there IS a great deal of detaIl that needs to be Implemented to make
thIS dIspatch orgaruzatIon move forward m a transparent, non-dIscnmmatory, effiCIent
and non-monopolIstIc manner

The partICIpants reported some progress on pncmg The MOlT has moved
forward WIth cost analySIS on both the generatIOn and dIstnbutlOn SIde and WIll prepare
tarIffs reflectmg true costs while consumers by October 1, 1997 The MInIStry of
Fmance stIll has the ultImate sayan changes and pnces Two tanff Issues that the group
IdentIfied were (1) the actual structure or deSIgn of the tanffs and (2) the fact that current
levels ofpnces may be msufficient

The mdicated a two step mcrease one m July, 1997 of 50% and one m January of
1998 ofanother 16 5 % to bnng pnces back to reflect cost

Everyone felt addItIOnal pnncipals and rules on regulatIOn, mcludmg
pnvatizatIon, ED harmomzatIOn, market versus regulatory structures had to be set

There are no rules yet on ownerslup hmitatIOns We dIscussed at some length the
Hunganan problem of remtegratlOll and lack of effectIve regulatory authonty to deal WIth
thIS Issue

In terms of regional Issues, we dIscussed the fact that the Czech model seemed to
be movmg toward a regulated third party access as a means ofachIevmg ED
harmOnIzatIon
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The conclusIon of the group was that contmumg to focus n these Issues m the
context of regIOnal meetmgs w1l1 be Important even after the dIrect USAID-Czech
program IS wrapped up
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