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CHAPTERl 

REQUIREMENTS FOR PUBLIC P ARTICIP ATION 

INDEPENDENCE OF THE COMMISSION 

The mdependence of the CommIssIon IS a pnmary requirement for meanmgful publIc 
participatIOn m the regulatory process The mdependence of the regulator must be 
recognized, mamtamed and communicated Public partICIpatIOn IS an Important part of the 
regulatory process, thIS reqUIres confidence by the publIc that ItS VOIce WIll be heard and 
considered by an mdependent body Without mdependence m ItS deCISion makmg the efforts 
of the CommiSSion to broaden public partiCipatIOn and to mamtam a transparent process will 
be senously hampered 

The appomtment of CommisSion members to terms for a definite penod of time, for example, 
~IX years, With removal from office only for cause IS essential ThiS proVides greater 
assurance that a CommiSSioner wIll not make deCISions based on short term conSiderations 
but WIll exercise mdependent Judgment and Will make deCISions which .lre based on the facts 
and circumstances of the partlcul.lr case, the overall pubbc mterest and the long term future 
of Ukrame Involuntary removal of a Commissioner by the appomtmg authonty should only 
occur m mstances of unlawful or Improper conduct The CommiSSioner should be afforded an 
opportunity to answer any charges In an open forum 

[n order for the Commission to be .ln mdependent deCISion maker It must .llso be the ~ 
deCISion maker In matters subject to ItS Junsdlctlon The CommiSSion IS the forum, to the 
cxcluslon of all others, m which an action must bc commenced because no other forum has, 
or should have, the JunsdlctIon to conSider the matter and reach a deCISion The CommiSSion 
must not be reqUIred to share the deCISion makmg With another government entity or h.lve ItS 
deCISions subject to a second opInion or the veto of another government entity Us 
Junsdlctlon must be exclUSive The opInions and mput of other government bodies should 
certamly be taken mto account, but the CommISSion must make the deCISIOn and the pubhc 
must know thIS 

The deCISIOns of the Commission must be subject to appeal to the deSignated authonty or 
court ThIS ensures accountability The Commissioners should be mdependent, but they 
should also be accountable, the appeal process IS a necessary check or restramt Further, the 
CommiSSIon must have the authonty to mstltute legal proceedmgs, and the CommiSSIOn must 
be subject to legal action m the appropnate forum for abuse of process, misapplIcation of law 
or mIsmterpretatIOn or misstatement of facts 

--------------- H.lglcr Bdlily ---------------
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Independent deCISIon makmg also reqUIres that there be no real or apparent conflIct of 
mterest WIth regard to the COInrr.ISSlOners who make the deCISIons The deCISIon maker must 
not have any mterest, dIrect or mdIrect, or engage m any busmess, transactlon or profeSSIOnal 
actiVIty whIch IS m conflIct WIth the proper dIscharge of duty The pubhc must have 
confidence on thiS pomt, and the COnl1ntSSIon should conSIder adoptmg a Code of EthIcs If 
declSlons may be Improperly mfluenced m one dIrectIOn they can also be mfluenced In 

another dIrectIon or deCIded on extraneous grounds or conSIderatIOns The credIbIhty of the 
CommISSIon and pubbc confidence would suffer as would the mtegnty and the reasonable 
predlctablhty of the regulatory process Potential mvestors m the electrIc sector In Ukrame 
would recogmze thIS 

Independent deCISIOn makmg IS also compromIsed by a commUniCatIon between a 
CommISSIoner and a party(s) to a dIsputed proceedmg whIch takes place outSIde the heanng 
room when all partIes are not present Such commUniCatIons should occur only when all 
partIes are present 

Transparency (openness) IS the supportmg structure of mdependent deCISion makmg It IS 
crItlc,ll to pubhc partiCIpatIon and the regulatory process Elements of transparency mclude 
thc mtcgnty of the deCISIOn makers, the openness of the process and the reasonmg and logiC 
of the CommIssIon's deCISions 

PUBLIC ACCESS 

CommuDication Access 

Pubhc partICIpation reqUIres that certam CommiSSIon practices and procedures be 
estabhshed The Commission needs to make an appropriate measures to prOVIde for pubhc 
Jccess to the CommIssIon and to make NERC more "friendly" to outSiders 

It IS Important that the CommISSIon create a Reception area where VISItors, mcludmg the 
publIc, can obtam mformation and can be referred to The Reception areJ should be a contact 
pomt to handle outSIde phone calls The receptlonlst(s) should be able to direct calls and 
requests to an appropnate person/department m the NERC It IS also Important that the 
receptionist IS always mformed who IS not aVailable m the Commission and who could talk 
to the caller mstead 

We believe that It IS essentIal that the receptlomst(s) be able to transfer phone calls to the 
appropnate persons or departments rather than Just glvmg phone numbers of the appropnate 
departments or dIVISions It IS also Important that the receptlOnlst(S) takes messages and 
makes sure that the person gets the messages 

--------------- Hagler Bc.lllly ---------------
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ReqUIrements for PublIc PartIclpatIOn~ 1-3 

The ComrmssIOn needs to Install a specIal commumcatIOn system to handle phone calls more 
effectIvely MeanwhIle, It IS Important to ensure that the department and dIVlSlon staff pays 
careful attentIOn to every request, InqUIry or complaInt call 

Currently, the function ofreceptIOmst IS partIally perfonned by the secretary of the 
ChaInnan The secretary receIves most of the outSIde phone calls and addresses them to 
appropnate departments or diVISIons In the CommIssIon Unfortunately, the secretary IS not 
able to transfer phone calls, take and pass all messages 

Two thmgs would ease the commumcatIon pubhc access problem FIrst, the CommIssIon 
should create a receptIOn area Hopefully, the ExecutIve Dlrector(s) WIll make thIS 
arrangement m the new NERC buIldmg where CommIssion IS movmg thIS year Second, It IS 
Important to re-deslgn and Issue a new NERC Contact Reference Book The "Information" 
reference should be added, so most of the phone calls would go to the reception rather than to 
the Chatrm,m secretary 

The current Contact Book contams names of the Commissioners and st.lff pOSitIOns, 
dep.lrtment .lnd diVISion names, and the phone numbers ThiS mform.ltlon gives little to the 
person who calls the Commission for the first time ror mstance, It IS It IS not c1e.lr from the 
Book who should be contacted m order to submit .l license .lppllcatlon 

If for some re.lson the CommissIon docs not W.lnt to create the receptIon, It may stIli Improve 
ItS Contact Reference Book by addmg major areas of responSibIlity mform.ltlon The public 
should know who to talk With as to the compl.ltnt m.ltter, mformatlon request, or license 
appitcatlon 

Another Issue ofpubltc access relates to the phYSical access to the CommissIon After a 
VIsitor passes the secunty. he/she should be greeted by the receptionist .lnd directed to the 
.lppropn.1te person If there IS an .1ppomtment Clear mdlc.ltors ::,hould bL. pl.1cL.d 10 the 
Commission so that the VISitor could eaSily find department, diVISion or person In the 
buddmg ThiS IS especIally Important whIle the CommissIon does not h.1ve thL. receptIOnist 
Currently a VISitor would not find an area plan .1t the entrance to the NERC The only 
information avatl.1ble IS room numbers and thL. dep.lrtmcnt names att.lched to the dool's 

Access to Files 

An Important conditIon for public partiCIpatIOn IS public access to the CommIssion files and 
documents whIch relate to the matter betng conSidered The documents filed by a party or 
parties m a proceedtng, except those deSIgnated "confidential" pursuant to CommissIon 
procedures, should be avaIlable for exammatIon by the publIc at the CommiSSIOn's offices 
dunng reasonable hours and under reasonable condItions These records, the "offiCial" 

--------------- H.lgkr 13.llllv ---------------
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RequIrements for Pubhc PartIClpahon~ 1-4 

records of the ConumsslOn, should be maIntaIned In the Secretanat and Indexed In a 
functIonal system 

The US regulatory agenCIes follow the RIght-to-Know Law that prOVides for an open access 
to the publIc record The RIght-to-Know Law promotes the concept of transparency that IS so 
Important for a democratIc state We beheve that the CommISSIon should start thmkmg about 
the pubbc access to mformation as a next step ofmakmg COmmISSIOn's role more clear and 
transparent 

Clearness of CommiSSion Documents 

Another Important aspect of publIc access to the CommISSIon relates to the documents Issued 
by the NERC It IS ObVIOUS that the Resolutions Issued by the NERC are not always clear to 
the common publIc 

Let's examme an ordmary NERC ResolutIon #1019 of July 31, 1998 On Settmg Tanff for 
Electnclty Purcl1.lscd m the ElectrIcIty Wholesale Market of Ukrame It says that "[n 
accordance with the Decree #335 of the PreSident of Ukra me 'Issues for the National 
electnclty Regulatory Commission' dated Apnl 21, 1998, the National Electnclty 
Regulatory Commission of Ukrame orders to sct tanff for electnclty purchased m the 
Electnclty Wholesale Market of Ukra me by the state share holdmg energy supply company 
Chermhlvoblenergo In the amount of US $24 5 per I MWh for August 1998" The 
Resolution Signed by the Chamnan 

The document was deSigned m accordance WIth the offiCial norms adopted m the 
governmental sector of Ukrame The roots of these standards are commg from the Soviet 
times when the state deCISions were not aimed to explam to the common publIc the essence 
of the documents ThIS traditlon, unfortunately, remamed m Ukrame 

The prImary problem With thiS order IS that It IS utterly unclear Chernlhlvoblenergo's tanff 
was set at $24 5IMWh rather than $23/MWh or $26/MWh There IS a reason for thiS pnce, 
and that reason should be explamed 

What lacks IS a clear explanatIOn of the document It IS essential that the common publIc 
directly or mdlrectly affected by the CommiSSion resolutions understand regulated licensee 
and how the CommiSSIon's pohcy may mfluence on their life We may recommend that the 
NERC attach explanation notes to each resolution or change the format of the resolutlon to 
make It clear 

-------------- Holglcr Bollily --------------
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RequIrements for Pubhc Partlclpatton'" 1-5 

Confiden tlahty 

PublIc access and an open records polIcy must recogmze the necessIty for the control and 
secunty ofCorrumsslOn documents, therefore, the CommIssIon should have a specific 
locatIon or desk where the pubbc may examIne a document(s) A Secretanat employee 
should be responsIble for the secunty of CommIssIon records No defacement of documents 
should be pemlltted A member of the pubhc may make notes or request that a copy(s) be -
supphed at a reasonable cost Further, the assIgned CommIssIon Staff, WIthIn reasonable tIme 
lImIts, should respond to questIOns asked by the pubhc The Staff should not, however, 
respond to questIons whIch relate to the ments of a pendIng contested proceedIng WIth 
expenence, aSSIstance for those examInIng documents can be faCIlItated The Impact of the 
CommiSSion's actions and poliCIes Will, over time, Increase publIc awareness and contacts 
With the pubhc Will occur more frequently GUIdelInes concernIng acceSSIbIlity and 
eXamInatIon should be posted and/or published m a brochure 

In the context of publIc participation and the avaIlabilIty of mformatlOn and documentatIOn 
the "confidentlalIty" of documents should be conSidered There should be a strong 
presumption that documents are avallJble for publIc exammatIon 

A lIcensee should be allowed to submit an ApplIcJtlon or Petition m letter form to exempt 
t.crtJm commL.rclal mformatlon from publiC disclosure (thiS IS apart from . .my proceedmg) 
To qualIfy for such exemption and, therefore, keep the mformatlon confidentIal, J party must 
estabhsh that disclosure of the mformJtlon would permit an unfair advantage to competitors 
of the party seekmg confidentIaltty If openly disclosed The party must demonstrate actual 
competItion and a likelihood ofcompctltlvc mJury If the mformatlon IS dIsclosed 

The Commission should review the mformatIon and make a determmJtlon whether It IS 
entItled to the protectIOn requested and should be Withheld from publIc InspectIon In the 
event the CommISSIOn dentes the petition for confidential treatment the hcensce mJY request 
that the CommiSSion schedule a formal heanng to conSider the petition 

A party may also contend that certam material IS "confidentIal" dunng the course of a 
dIsputed case That party should have the "burden of proof', that IS, the responslblhty of 
demonstratIng why a document should be treJtcd as confidential An example of a 
confidential document may be one that contams "trade secrets" With respect to the 
CommiSSIon, examples ofmternal confidentIal documents may be those which relate to an 
mvestIgatlOn beIng contemplated by the CommIssIon and CommiSSIOn Staff Reports which 
mclude recommendatIOns of the Staff 

Should the CommISSIon deCIde that a portIOn of a document should be accorded confidentIal 
treatment, thIS does not mean that the entire document should be conSidered confidentIal The 
publIc should have access to other portIons of the document Also, the CommISSion may 
estabhsh rules whereby partIes m a proceedIng may examIne a document which has been 

--------------- H.lglcr S.IIIly ---------------
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RequIrements for PublIc PartIcIpatIon" 1-6 

accorded confidentIal treatment 

The CommIssIOn can protect the nghts of all partIes where confidentIalIty IS JustIfied 
However, the regulatory process including meaningful pubbc partIcIpatIon IS senously 
weakened WIthout the presumptIon of open records and publIc access 

PUBLIC NOTICE 

A third reqUIrement for publIc partICIpation 15 reasonable publIc notice ThIS Includes 
publIc notice oftanff fonnatIon, changes In pnces and other matters PublIc notIce should be 
given suffiCiently In advance of the EffectIve Date of changes In pnces In order to provide a 
meaningful opportumty for the publIc to partIcIpate In any heanng scheduled by the 
CommiSSIon (In the event the Commission decides to schedule a heanng) or a meaningful 
opportumty for the publIc to prOVIde Input 

The CommiSSion - Hcarmgs/Meetmgs and Notice 

The Licenses Issued by NERC arc concerned With the obligations of the Licensee Licenses 
J.re sIlent .lbout the CommiSSion and public notice Therefore, thiS should be .1 matter of 
CommiSSion policy and ItS Rules and Procedures 

In the event the Commission deCides to schedule a hearIng there are several .lltern.ltlves 
It should conSider the nature of the case, the effect a deCISion In the case may have on the 
publIc (the publIc In a partIcular area and the publJc In the country at large) and, also, whether 
the subject matter of the case IS of suffiCIent Importance that the CommiSSion should prOVide 
public notice and conduct a heanng WhICh wIll Include publIc partiCipatIOn and Will prOVide 
a meaningful opportUnIty for the publIc to be heard - to proVide Input In making these 
detennInations the CommlsslOn should conSider the dIfficulties of transportation and 
commUnIcation for the people In Ukraine at thiS tIme In some Instances pubhc partIcIpatIon 
may be prOVided by a heanng or a supplemental heanng held In the localIty and conducted by 
Local Offire personnel 

In all proceedings (heanngs) scheduled by the CommiSSion there should be public notice 
of the matter by publIcation In a newspaper or newspapers of general clrculatlOn In the 
oblast(s) affected by the outcome of the proceeding The notice should Include the date, time, 
place and purpose of the heanng If a speCific hcensee(s) or other party(s) IS the focus of a 
proceeding, that party should be notified by direct mall All notIces should prOVIde persons, 
orgamzatIons and entIties a reasonable opportUnIty to prOVide meanIngful Input 

In most Instances heanngs WIll probably be held at the CommISSIOn's offices In Kiev The 

--------------- H.tgler BaIlly ---------------
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RequIrements for Pub hc PartIcIpatIon· 1-7 

CommISSIon provIdes pubhc notIce of ItS heanngs now The CommIssIOn, as stated, could 
schedule a supplemental local heanng, for example, when a partIcularly dIfficult servIce 
question IS mvolved Heanngs concernmg consumer complamts, It would seem, should be 
held In the localIty by Local Office personnel Many complaints may be resolved by 
unassIsted negotIatIons between or among the partIes (encouraged by the Local Office Staff) 
and through medIatIOn by the Staff PublIc partiCIpatIOn In these Instances maybe hmited to 
those dIrectly affected, however, some complaints may Involve many people and reqUire a 
dIfferent approach WIth regard to pubhc partICIpatIon (heanng) 

In some cases the CommISSIon may deCIde to convene a heanng In KIev and also a local 
heanng conducted by the Local Office, the latter for the purpose of pubhc partICipation 

Another alternative would be for the CommiSSIon to schedule RegIonal Heanngs (perhaps 
four) These heanngs would be scheduled m cases of pnmary Importance whIch have a 
SIgnificant effect on the pubhc at large A CommIssIon pohcy could be stated as follows 

"When there IS a m.1tter of wide application, such as power sector reform and ItS competItive 
.1nd mcentlve .1spects, or when there IS a matter of demonstrated general publIc mterest and 
concern whIch .1ffects or may affect a large segment of the populatIOn or when, m the 
Judgment of the CommiSSion, there IS an Issue(s) ofoverndmg Import.1nce m..l m.1tter 
pendtng before the CommiSSIOn or betng consldcrcd by the CommISSIon thL. CommISSIon, tn 
ItS dIscretIon, m.1y schcdule Reglon.1l HC.1rIngs .1t ccntrally 10c.1ted sites wlthtn the RegIon 
Thc hearing may be conducted by the full CommiSSIOn, a CommISSioner or a DeSignated 
HC.1nng Representative The CommiSSIon Staff m..ly P..lrtlclpate 10 the hC..lrtng 10 a manner 
conSIdered appropriate by the CommiSSion A representative of the LIcensee may be 
requested to attend The CommiSSion should gIve reasonable notice of the he.1rIng and 
encourage public particIpation" 

PUBLIC INPUT HEARING~/MEETINGS 

Public Input heanngs/meetmgs enhance the credIbility of the CommiSSIon and the 
transparency of ItS process They prOVIde a forum tor the public to present ItS VIews on 
Important matters that Will directly affect them As the CommISSion must conSider the 
overall public Interest, the Pubhc Input hearIng/meetmg IS a natural and a necessary 
procedure 

Pubhc Input heanngs/meetIngs are Intended to prOVIde a meanmgful opportunity for the 
pubhc to be heard and also for the Commission to obtain mformatlon, to learn what the 
publIc IS thmkmg, the Issues which they conSIder to be overndIng and Important and their 
suggestions and recommended actIons It enables the pubhc to comment and to ask questions 
about CommiSSIon proceedmgs, an investigatIOn concerning a speCific matter or a genenc 

--------------- Hdglcr B,ully --------------
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RequIrements for PublIc PartIcIpatIOn" 1-8 

10qUIry They provIde an opporturuty for the CommIssIoners to obtam constructIve Ideas 
whIch can be appbed to regulatory actIOns A representatIve(s) of the lIcensee should be 
10VIted to attend 

PublIc Input MeetIngs would not be Intended as a substItute for heanngs to consIder 
applIcatIOns of bcensees or dIsputes and conflIct SItuatIons whIch are normally held at the 
CommISSIOn's offices m KIev 

The PublIc Input MeetIng would prOVIde an opportUnIty for the pubbc to partICIpate 10 the 
regulatory process, to express op1OIons and concerns about a varIety of matters- a 
CommISSIon proceed1Og, 1OvestigatIOn, a genenc 10qulry or polIcy and to make general 
statements, comments, recommendatIOns, etc TOPICS may mclude the power restructunng 
program m Ukrame, ItS competItIve features and mcentlves The Meetmg also prOVIdes an 
opportUnIty for the publIc to ask questions of CommISSIOn representatIves In order for the 
CommISSIon to obtam publIc support there must be publIc understandmg of the reforms 10 
the electnc sector, a VItal part of the economy 

The MeetIng should be held at a SUitable 10Cc.ltIOn In the local oblast and would usually be 
conducted by the Local Office Staff An c.lgendc.l may be established, however tlexlbllaty IS 
necessc.lry PublIc Notice should be given and medlc.l notl tied The pubhc should be 
<..nl,ourc.lged to c.lltend 

Pubhc Input mc.lY also be Included as part of the form.!l hearmg held at the CommiSSion's 
offices In Kiev ThiS occurs now Should public Interest In the Commission's actiVIties 
warrant, the CommiSSIon may want to set aSIde a certain amount of time for thIS purpose 

ROLF OF THE LOCAL OFFICES 

An Important function of the Local Office concerns publac partiCipatIOn In Informal 
meetings conferences and semmars The purpose of such forums IS to proVIde an 
opportunity for personnel of the Local Office to meet In c.ln Informal setting WIth locc.ll 
offiCials, members of CIVIC organIzatIons, the general pubhc and medIa representatIves The 
tOPICS of these forums can be the actIVItIes of the Local Office, the interaction of the Local 
Office WIth the Commission In Kiev, how to access the regt.latory process and power sector 
reform 

PublIc NotIce of these functions would normally be given m the pnnt and electrOnic media 
Some functions could be held on a faIrly systematic baSIS The Notice should Include a 
speCIfic statement - as IS the case WIth the Public Input Meetings - that the publIc IS 
encouraged to attend From tIme to tIme Local Office personnel may meet WIth smaller 
groups to dISCUSS a matter of pubhc concern These forums would supplement and would not 
replace PublIc Input Meetmgs The DIrector of the Local Office and the Staff are famIlIar 

--------------- H.lgh..r 13.lllly --------------
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RequIrements for PublIc Pa.x;tIcipation. 1-9 

WIth local condItions and would be able to address matters oflocal concern, they would also 
be able to provIde a local perspective to the role of the CommIssIon RepresentatIves of 
lIcensees may also partIcIpate 

The Local Offices WIll be concerned wIth technIcal matters, but the Office should be the 
eyes and ears of the CommIssIon The Offices have a sIgmficant role to play 10 educatmg 
the publIc WIth respect to energy refonn and demonstratmg that the CommIssIon mtends to 
hsten to the concerns of the pubhc, to seek Its cooperatIon and support 

The Local Offices should work closely 10 these matters WIth the Department of Local 
Offices, Consumer AffaIrs DIVISIon, and the Department ofPubhc RelatIons 10 KIev We 
also recommend taht the Department of Local Offices become a DIVlSlon of the Department 
of Licensmg and Pncmg 

WORKING WITH CONSUMERS 

Pubhc Letters, InqUIries and Complamts 

Over time, many letters and mqumes from consumers Will probably be received by the Local 
Offices The processes of the Commission should be accessible and the public must be aware 
of them Therefore, the Local Offices (or the Commission In Kiev) should consider preparing 
a brochure concernmg the procedures for submitting a consumer mqUiry or complaint 
Although these dIrect contacts With the Commission through the Local Office or the Kiev 
office are very Important, the Importance of such contacts IS often overlooked ThiS may be 
the only contact which a member of the public, a consumer With a problem or someone 
::.eekmg information Will have With the Commission Prompt and fair attention to their 
concerns will enhance the reputation and the credibilIty of the Commission 

Informal complamts may be resolved qUickly, sometimes by a telephone call A consumer 
complaint may be the result ofa misunderstanding An interpretation ofa Commission Rule 
may be reqUired Most western regulatory commiSSions attempt to resolve disputes - fairly 
and expedItiously - by telephone ThiS IS recommended Unless there IS an emergency or 
unusual circumstances consumer complaints should first be taken up With the lIcensee ThiS 
IS recommended If the problem cannot be resolved then the complamt should be brought to 
the attentIon of the Local Office The presence ofa Local Office In each oblast enables the 
CommissIon to mteract With the pubhc and consumers 10 resolVing problems In perfonmng 
thiS functIon the Local Office Staff may need the assistance of the CommISSIOn's expert Staff 
In Kiev 

The CommiSSIon should also provide publIc access and publIc participation In processes 
which consider contested consumer complamts - disputes whIch are not readIly resolved The 
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RequIrements for Pubhc PartIclpatlon~ 1-10 

Local Office Staff should encourage the partIes to attempt to settle dIsputes by negotIatIOns, 
unassIsted by the Staff Should thIS be unsuccessful the Staffmay perform a more actIve role 
- medIatIOn MedIatIon would Involve the Staff In dISCUSSIons WIth the partIes In an effort to 
aSSIst them In reachIng a common ground and thereby establIsh a basIS for an agreed 
settlement 

In appeals and referrals from the Local Office the CommISSion would make a determmatlon 
whether the complamt should be deCIded on the basIS ofwntten reports submItted by the 
Local Office and the partIes The CommIssIon Staff In KIev could also submIt a 
memorandum to the CommISSIon concernmg the matter The CommiSSIOn would then make 
a deCISIon or, m ItS discretIon, schedule a heanng at ItS offices or another locatIOn 

The above are vanous ways the publIc can partICIpate m the regulatory process when a 
complamt or controversy occurs ConSIstent With the responSibIlIty of the CommiSSIon m all 
of ItS endeavors, the Local Office should perform these tasks m a faIr and balanced manner 

CONSUMER AFFAIRS DIVISION 

With the foclls on public participation and consumer protection at the Loc.!1 Offices the 
question may be as~ed as to why a Consumer Aff.!lrs DIVISIon IS necessary at the 
CommiSSion's offices m KIev One Important reason IS to gather and compIle natIonWide 
mformatlon concernmg consumer partiCipation and trends m the kmds of complaints 
conSidered In the process - and their resolutIOn 

The handlIng of consumer disputes at the local level Will reqUIre consultative and expert 
assistance m some situations and thiS may be channeled through the Consumer Affairs 
DIVISion A Consumer Affairs DIVISion would momtor conSIstency In applYing CommISSIon 
policy m consumer matters whIle recognwng local condItions .!nd circumstances 

The DIVISIOn would process some consumer complamts and disputes where referral to a 
Local Office may Simply be mappropnate and unnecessary The DIVISion would also 
expedite referrals and appeals from the Local Offices, and It would adVise the CommiSSIOn 
generally on consumer matters and proVide national VISibility for the public partiCipatory 
process Finally, It IS Important that a complaint process be In place In the Kiev office and 
that the process not be bypassed 

COMMISSION VOTING AND N ON-VOTING lVlEETINGS 

Pubhc partICIpatIOn IS an Important aspect of CommIssIon Meetmgs which are held to 
conSIder pendmg cases and other matters These Meetmgs are the CommiSSion's Votmg 
Meetmgs and Non-Votmg Meetmgs 
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PublIc NotIce of the Votmg Meetmgs IS gIven by the CommIssIon ThIS may be done by 
pubhcatlon and through the electroruc medIa The date, tIme, place and agenda should be 
mcluded m the NotIce The CommIssIon IS provIdmg thIs Notice now If possIble, dIrect 
notIce of Items to be dIscussed and voted on should be provIded to those who were 
particIpants m a proceedmg whIch IS mcluded on the agenda The NotIce gIven should 
mclude a statement that the Meetmg IS open to the pubbc 

Notice ofa CommIssIon Votmg Meetmg should be gIven ~ far ahead of the event as 
practIcal NotIce should also be posted m a conspICUOUS locatIon at the offices of the 
CommIssIOn and the Local Offices 

The purpose of the Votmg Meeting IS to ensure that deCISions are made m an open forum and 
that those Immediately affected and the general publIc have a reasonable opportUnIty to 
attend, comment and ask relevant questIons The Department and DIvlSlon DIrectors should 
be present at the Meetings and prOVIde mformation as reqUired The PublIc Votmg Meetmg 
enhances pubhc partICIpatIon 

The Non - Voting Meetings between the CommIssIon and ItS Staff should be scheduled at 
the convenIence of the CommIssIon - perhaps on the same day and at the same time each 
week - to the extent that the CommIssIoner's schedules permIt Whether these meetmgs are 
open to the publIc IS a matter to be determined by the CommIssIon The J.genda may mclude 
a diSCUSSIon of substantIve matters (formal cases, polICies, etc ,) pendmg before the 
Commission, mternal admInIstrative tOPICS and other Items Examples senSItive personnel 
matters, matters affecting personal safety and secunty, strategy dISCUSSIons With the 
CommIssion's attorneys concerning litigation and contemplated mvestlgatIOns Many 
CommiSSions conSIder these "deliberatIons" between the CommiSSion and StJ.ff to be 
pnvileged communIcations, they are held In pnvate 

SETTLEMENT CONFERENCES AND WORKSHOPS 

Settlement Conferences and Workshops may be used m fonnal disputed proceedings, 
including those WIth public mterveners They, too, are partiCIpatory processes and, In a less 
fonnal setting, enable partIes, including publIc Interveners (perhaps a communIty 
organIzatIOn) to partICIpate In a setting which IS more Infonnal A CommiSSion DeSIgnated 
RepresentatIve WIll keep the dISCUSSion focused on the matters m dispute It may not be 
pOSSible to resolve all of the Issues m a settlement conference but some Issues may be settled 
and a better understanding WIth regard to the pOSItIOn of the partIes on the remaining Issues 
may result from the dISCUSSIons A settlement of all Issues may be achIeved WIth a saving of 
time and resources 

A Workshop, also an Infonnal conference, IS an effort to define, better understand and narrow 
the Issues - hopefully the workshop Will result m a better understanding of the Issues, the 
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RequIrements for Pubhc Partlclpatlon~ 1-12 

pomts of agreement and dIsagreement Tlus IS an mformal approach to dIsputes wIth the goal 
of elImmatmg or lessenmg the dIfferences between or among the partIes ThIS process also 
enhances pubbc partlcipatlOn 
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CHAPTER 2 
METHODOLOGY FOR PUBLIC P ARTICIP ATION 

LICENSE HEARINGS 

The publIc heanng process m Ukrame, at thIs pomt and even at later stages, need not be 
overly lItIgIouS However, the CommIssIon should establIsh procedures whIch are applIcable 
to uncontested heanngs and those necessary when dIspute or conflIct sltuatlOns occur At thIS 
pomt most of the CommIssIon's heanngs have concerned the Issuance ofhcenses Followmg 
IS a bnef revIew of the present procedure 

The Chatrman or presldmg Commissioner announces the openmg of the seSSlon and 
recognIzes the other CommISSIoners present The representative of the Office of the 
SecretanJ.t IS requested to announce the schedule of heanngs and the names of the 
licensee representatives Heanngs are recorded and notes are taken by the Secretanat 

The ChJ.lrman mJ.Y give a bnef openIng statement He then recognI.les the 
representattve of the applicant licensee (the apphcant IS not represented by an 
J.ttorney) for the purpose ofstJ.tmg the posItion of the appltcant The statement 
usually contams baSIC mformatIon about the hcensee and ItS actIvIties and the system 
of payments or transactIons whIch reqUIre the ltcensee to obtam an Independent 
Suppher LIcense from the CommISSion Note The Secretanat prepares a "fact sheet" 
whIch IS avaIlable pnor to the hearmg whIch contams baSIC mfonnatlOn concernmg 
each J.ppllcant whose case IS to be hCJ.rd that day 

The Chalnnan and CommIssIoners frequently ask questIons 0 f the representatIve 
spokesperson of the hcensee The CommISSIon Staff, when recognIzed by the 
ChaIrman, questIons the representative, responds to questions from the ChaIrman and 
CommISSioners and occaSIonally from the representatIve The Staff IS not represented 
by an attorney, although the Head of the Legal Department or the Deputy Head 
partIclpates The Legal Staff representatIve IS often asked by the Commls~lOn to 
respond to a legal Issue or to do subsequent research on an Issue raised at the heanng 

The ApplIcant's representative may gIve a "c1osmg" statement The Chairman then 
asks the Staff to state ItS posltlOn The Staff dIscusses the mformatlon presented by 
the applIcant pnor to and dunng the heanng and gIves Its analYSIS and 
recommendatIon 
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The CommIssIoners vote and the Chamnan announces the declSlon In some mstances 
a declSlon may be postponed The ComnllssIOn may decIde to schedule another 
heanng (where a relatIvely mmor matter IS mvolved, the CommIssIon may mdicate to 
appbcant's representatIve that he/she need not be present) The CormmssIOn may 
postpone a deCISIon and mstruct the appropnate department to mvestigate matters 
brought out at the heanng or certam documentatIOn contamed 10 the case record (e g 
the financIal condItIon of the appbcant) 

The heanng procedure IS flexIble There are exchanges between the_CommissIOners 
and the licensee representatIve and the Staffwhrch may not be 10 sequence ThIS IS 

often seen 10 other regulatory bodIes The heanng IS generally structured - the 
applIcant gives a dIrect statement (testImony) and IS subject to questIons (cross 
exammatlon) by the CommIssioners and the Staff However, Commissioners do ask 
questions and the structure does not preclude this The Chairman or presld10g 
Commissioner Will provIde an opportUnity for those present 10 the audience to ask 
questions or to make comments Members of the publIc may participate 

The Chairman WIll often gIve a general clos1Og statement at the conclUSion of all of 
the scheduled heanngs The clos1Og statement usually relates to one or all of the cases 
heard that day It addresses matters common to all or many of the cases Imd provIdes 
perspective The remarks often relate to persistent problems In the energy sector as 
brought out In the day's heanngs and emphaSIzes that solutions must and will be 
found 

CommIssIon hear10gs often demonstrate the cnl1cal Issues In the electriC power sector­
shortage 0 f cash, barter transachons, finanCial stablltty of the appltcant and other matters 
WhIle the CommIssion has for the most part consIdered appitcatlons for the lES License It 
has developed a hearmg process, recogmzed the prinCiple of publtc partlclpahon and 
provided publtc heanng expenence for the Staff 

PUBLIC HEARING PROCESS IN THE UNITED STATES 

The publIC hearIng process 10 the west has been Justly cntlclzed for being too complex, 
involVing an excessive amount of detat!, requiring a large amount of paper work and being 
unduly long and expensive Part of the blame can be assigned to the nature of the process and 
part may be due to a lack of control by presiding officers who are reluctant to make a 
determinatIOn that certain informatIon IS redundant or that the questIOning of a wItness 
(speaker) has become repetltious However, CommIssIon deCISIOns are subject to appeal and 
a presiding officer may tend to be cautious Changes are occumng In western practlce and 
alternahve procedures (some dIscussed above) are being employed 

The heanng process In the Umted States should not be replIcated In Ukraine In the US 
heanngs can be extremely lengthy A large amount of extraneous matenalls receIved The 
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case "record" may be qUIte volumInous, this IS a problem for those who must reVIew the 
record m detaIl Another weakness of the US system IS that requests for addItIonal 
mformatlOn by the partIes and the Corrumsslon Staff can be unduly burdensome 

The procedure In the Umted States does have strengths Unnecessary detaIl and paper work, 
repetItive and cumulative questIOns and answers can be aVOIded The mam strength of the US 
system IS that, In a dIsputed heanng, WItnesses are subject to frur-but ngorous cross 
exammatlon Close scrutlmty of documentary eVidence asSiStS the CommIsSIon m makmg 
deCISions Opimons vary m many of the matters bemg conSIdered m a heanng and the 
CommiSSIon must exerCIse Judgment The heanng process at ItS best develops a complete 
record whIch WIll faCIlItate the work of the CommISSion and Staff and WIll support the 
deCISIon made by the CommISSIOn 

The advent of competition m some operations of electnc hcensees and m telecommumcatlOns 
IS sIgmficantly changmg the regulatory process m the US However, as noted by the 
CahfomlJ. CommiSSIOn, a CommiSSion which hJ.s been m the forefront of deregulation and 
which has .1 power pool slmtlar to that In Ukrame the decreased emphJ.sls on tradltlonJ.l rate 
rcgulJ.tlon and the mcrease m competItIOn reqUIres thJ.t the CommiSSIOn (CJ.lI fomlJ.) 
mcreJ.ses the emphaSIS on consumer protection Issues 

The Jbove represent some 0 f the weJ.knesscs J.nd strengths 0 f the process m the U m led slJ.tes 
The CommiSSion may want to conSider J.doptmg some of these procedures Other procedures 
may be adapted for use m Ukrame 

COMMISSION PUBLIC HEARING PROCES~' DI~PUTES/CONFII(,T HFARINGS 

The followmg IS the Disputes/Conflict HeJ.rmgs process outlIne 

Prehmmary 

The ChaIrman would announce that the hearing IS m seSSIOn, recognize the other Members of 
the CommiSSIon and request the representallve of the Office of the Secretariat to announce 
the names and affiliatIOn of those present The Secretariat records the heanng and also takes 
notes 

The Chairman would than request the partlclpatmg CommISSion Staff to gIve their 
appearance, I e name and pOSItIon Should the CommISSIon, at some pomt, determme that a 
representatIve of the Legal Department should represent the Staff m disputed cases or other 
matters, the Staff Attorney could state the appearances of Staff personnel 
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Methodology for Pubhc PartlclpatlOn~ 2-4 

The Chamnan would bnefly summanze the general purpose of the heanng and the general 
procedure mcludmg the order ofpartlcipatlOn (sequence) by the partIes Questions of 
partIcIpants should be dIrected only to matters Included In theIr dIrect testImony (statement) 

Proof - Movmg Party 

The party (mdividual or entIty) WIth the burden of proof (responsIbIlIty of provmg the case), 
that IS, the movmg party, would proceed first and provide a detaIled statement ofpositlon, 
including supporting arguments and references to supportmg documents 

Any supporting documentatlon concernIng an ApplIcahon, Complamt or InvestigatIOn should 
be In the case record - the case file - and the Commissioners and Staff should have copies In 
their files The "record" Will be augmented as the case unfolds and the heanng proceeds 
Participants In heanngs Will refer to documents and the Commission may be required to 
make a rulIng on the relevance of certam documents to the proceedIng beIng heard, 
documents which participants would file at the heanng (With approval of the CommiSSIOn) 

Disputed heanngs at the Commission may not be replete With "motIOns" and "obJectIOns" as 
IS the situatIOn In the US, but, lookIng ahead, If a matter IS not settled and a disputed hearIng 
re~ults, the he.mng Will lIkely Includ", references to .lddltlonal Inform.ltJon or documentatIOn 
which IS not part of the ongInal filmg and IS not Included m any requests for information or 
responses which were submitted prior to the he.lrIng There may be a question (obJection) by 
. .mother p.lrty. or by the CommiSSion Staff, With regard to the use of-a document at the 
hearing for the purpose of questlomng a representative or spokesperson of another party 
.lbout matters contaIned In the document The CommiSSIon Will have to deCide (rule) on thiS 
question, and It may want to hear oral diSCUSSion (argument) by each of the parties 
concernIng the matter Should the CommiSSion deCide that the document or portion of the 
document IS relevant to the Issues beIng conSidered, It (the document) should be made ..1 p.lrt 
of the offiCIal record, appropnately at the request (motIOn) of the party USIng It for the 
purpose of questionmg a witness or pOSSibly contradlctmg the statement of a witness 

Attemptmg to enVISion the disputed/conflict hearing It would seem that questions ltke that 
descnbed m the precedmg paragraph Will arise - disputes WithIn the subject of the heanng -
procedural dIsputes - and that the CommiSSion would want a procedure In place a:, to how 
those SituatIOns will be handled The above IS a diSCUSSIOn and the CommiSSIOn could Simply 
handle It In that way - heanng the posItions of the parties - but haVing a procedure In place 
may be useful for the purpose of havIng a coherent, logical record to support Its deCISIOn 

Thus, there could be a structured "diSCUSSion" at the hearmg probably With different pOSItIOns 
enunciated as to the relevance of certam documentary matenal A party USIng a document not 
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prevIOusly Filed or submItted to the CommissIon would first IdentIfy the document, show It 
to the other party(s) or provIde a-copy CopIes would also be gIven to the CommIsSIon and 
the Secretanat 

The "moving party" - applIcant, complainant or Staff - If the mOVing party IS a complainant, 
the inItIal statement would Include detaIls of the complaint (not sImply a qUick summary) 
with supporting documentatIOn, If any If the movmg party IS a IS an applIcant lIcensee 
seeking an adjustment m pnces, the burden would rest wIth the hcensee and the 
representatIve would gIve a detatled statement proVIding the reasons for the request 

Should the CommIsSIOn, through Its Staff, Inltrate a proceedmg follOWing an mvestIgatIOn 
(and Staff Report), the Staff would be the movIng party, make the InitIal statement and have 
the burden of proof Dunng the proceedmg the CommisSIOn, by order, may direct a hcensee, 
for example, to respond to a Staff report ThiS would not change the burden of proof, which 
still remams WIth the CommIsSIon It would change the burden of"gomg forward" from the 
Staff to the Licensee 

Another way to look at It IS that, whIle the "burden of persuasion" never shifts the "burden of 
gOing forwJ.rd With the eVidence" may shift back and forth between the PJ.rtICS J.ny number of 
times .IS the he.Inng progresses In thiS example, the Commission still must prove ItS case 

Complamt Case 

The Complainant has the burden of proof J.nd would there tore gIve a det.IIled statement of 
his/her posItion The representative of the licensee would then question the compl.Imant(s) 
The Commission Staff follows With their questIOns of the complainant 

The licensee would give cl detaIled statement of posItion In response to the compl.lInt Th<.. 
compl.Imant and the Staff, m tum, would then question the lIcensee representative 

The CommiSSIon Staff may or may not accordmg to CommiSSion policy and procedure. 
advocate .I p.Irtlcular pOSitIOn With regard to the controversy Should the StJff make a 
statement advocating that the CommISSion deCide the mcltter m a pclrtlcular way and 
explammg the reasons for that pOSItIon, the Statf member(s) should be subject to questIOnIng 
by the complamant and the hcensee 

ApplicatIOn of a Licensee 

The applIcant has the burden of proof and would give the InItIal statement of position and 
supportmg reasons When the applIcatIOn concerns an adjustment m pnces an mtervener(s) 
WIth standmg (one who would be affected by the result and has been granted permiSSion to 
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mtervene by the ComnussIon) would then questlOn the representatIve of the lIcensee The 
CommIssIon Staff would then ask questlOns of the lIcensee 

The mtervener(s) would then state hIS posItIon and would be subject to questtomng by the 
representatIve of the lIcensee and the CommIssIon Staff 

As m the Complamt Case, -should the CommIssIon Staff advocate a pOSItion WIth regard to 
the pnces proposed by the hcensee or the proposed deSIgn of the pnces, a member(s) of the 
Staff would make a detaIled statement and be subject to questIomng by the applIcant hcensee 
and the mtervener( s) 

InvestigatIOn by the Commission Concermng Praces, Service or Other Matters 

In an mvestigatlOn mitIated by the Commission concernmg pnces, an alleged service 
deficiency or other matter, the CommISSIon, as mdlcated, would have the burden of proof 
The CommISSion Staff Report, which has presumably (accordmg to CommISSion practice) 
been distrIbuted to the lIcensee and any mtervener, would provIde an account of the 
mvestlgatIon conducted by Staff member(s) and the findIngs, conclUSIons and 
recommendatIOns It would probclbly be the Initial focus of the diSCUSSIon 

The Staff would make an affinnattve statement(s) summarizIng the contents of the Report 
and would provide additional Infonnatlon that It may consider pertInent to the case The Staff 
Report would be made part of the offiCial record of the case Staff would then be subject to 
questIOnIng by the ltcensee and any mtervcncr(s) WIth standIng, concernIng matters contaIned 
In the Report and other relevant matters The Staffrepresentatlve(s) would probably be the 
mdlvldual(s) who conducted the mvestIgatton - should thIS not be the case, the Staff person 
who gIves the statement and responds to questions must be familtar With the Report and 
"adopt" Its conclUSIOns and recommendations 

As stated, the Staff person would then be subJcct to questionIng by the lIcensee and any other 
party(s) In essence the Staff would be reqUIred to defend ItS Report The Chamnan and 
CommiSSioners probably Will have questIOns to ask the Staff 

FollOWIng the presentatIon (and questIonIng) by Staff, the representative of the hcensee 
would gIve hIs/her statement and be questIOned by the Staff and Intervener(s) Presumably, In 
a hearing based on a Staff mvestIgatIon the lIcensee would seek to refute at least some 
aspects of the Report Were thiS not the case the hcensee would have acknowledged that the 
conclusIons were correct, that the situation would be remedied wIthm a penod of time 
specIfied by the CommiSSion, and, therefore, a heanng would not have been necessary 
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Fmally, mterveners wIth standmg would gIve any statement(s) concernmg the subject of the 
heanng and, specIfically, matters contamed m the Staff Report The Staff and lIcensee would 
follow wIth questIons dIrected to the Intervener 

AddItIOnal Statements by the PartIes 

At the conclusIOn of the statements and questIOmng the CommISSIon may allow the party 
wIth the burden of proof (complamant, lIcensee, Staff) to make an addItIOnal statement m 
response to the posItIOns advocated by the other party(s) The CommiSSIOI" could also allow a 
second "round" of questIonmg by all parties m the same sequence as the mitIal "round" 

The CommiSSIon may also provIde an opportumty for all partIes to make closmg statements 
summanzmg theIr posItIon If the role of the CommISSIon Staff IS that of a "party" a Staff 
person would also be gIven an opportumty to make a closmg statement (It does thiS now, but 
thIS would probably be more detaIled m that It would also be responsIve to the pOSItIons 
tak.en by the other party(s) The party WIth the burden of proof should give the final statement 
(or m..tk.e the concludmg argument) 

Role of the CommiSSion Staff 

The role of the Commission may vary on..t case by case baSIS The St..tffmay assume an 
advocacy role, that of a "party", m ..t proceedmg which concerns an adjustment of prices of a 
lIcensee, an mvestIgation relatmg to servIce or a consumer complamt In the role of a "party" 
the Staff would advocate a pOSItion, and attempt to persuade the CommiSSIon, m open 
hearing, that It should adopt the Staff posItion 

The Staff may assume a dIfferent role By questlonmg the parties the responsIbility of the 
St..tffwtll be to ensure that all relevant facts arc brought out m order that the CommiSSIon WIll 
have as much mformatlon as possible and ..t complete record as It makes ItS deCISIon In thiS 
mstance the Staff would not be a party but would partIcIpate m the questlOnmg 0 f 
representatIves of the other partIes 

The CommiSSIOn, In detenmnmg how the Staff WIll partIcIpate, may consider that the Staff 
submIt a wntten Staff Report (dIscussed above) The applIcation requesting approval of an 
mcrease In pnces Will mvolve subject matter whIch IS techmcal, infOrmatIOn submItted to the 
CommiSSion pursuant to ItS filIng requIrements The filing WIll be analyzed by the Staff and 
an alternative IS to Include thIS analYSIs along WIth recommendattons m a Report, copies of 
WhICh WIll be suppbed to the apphcant hcensee and other partIes In advance of a publIc 
heanng 

--------------- HJglu B,lllly ---------------
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The Imtiallow voltage fee and regulated tanff supply fee were determined by the 
CommIssIon follOWing extensIve eXaminatIon of data submItted to the CommIssIon over a 
penod of tIme In the future a lIcensee should submIt a far more detatled applIcatIon that has 
been the case up to now when It want to change ItS Low Voltage Network Operator and 
Regulated Tanff SupplIer fees A pubbc heanng process may be more productive and 
complet~ If the Staff, by wntten Report, offers ItS analYSIS and recommendatIons 

The apphcant hcensee WIll have the burden of demonstrating the reasonableness of the 
proposed changes (burden of proof) The CommIssIon Staff Report, adopted by the Staff and 
made a part of the record would be suppbed to the Apphcant LIcensee and other partIes 
suffiCiently 10 advance of the publIc heanng At the heanng the Staff would bnefly 
summanze the contents of the report, provide supplemental comments, If any, and be 
questIoned 10 the sequence set forth above 

A Staff Report would allow pubhc partICIpants more time to consider the analYSiS and the 
pOSition of the Staff{m thiS kmd ofproceedmg the Commission may consider havmg the 
Applicant Licensee submit a Similar Report 10 advance of the publIc heanng statmg ItS 
pOSition 10 detail) A heanng to conSider lIcensee prices Will mvolve techmcal matenal, and 
.ldvance submiSSions Will be benefiCial to the CommIssioners and all partiCipants mcludmg 
the publIc 

As noted, the Commission Staff role could consist of developmg mformatlon by questIonmg 
representatIves 0 f the lIcensee, clan fymg pomts and makmg certam that essentIal matters are 
exammed and a record established on which a deCISion can be based The Staff Report would 
be a more affirmative partlcipatlon and would place the Staff "on record" The Commission 
could select the "Staff Report" procedure for certam cJ.Ses only for example cases WhiCh, 
directly or mdlrectly, have an Impact on pnces charged by regulated entities 

Should the Staff submit a Report, the Staff, for all mtents and purposes, would be a "party" 
and thiS raises the question of pOSSible ex parte commumcatlons between the partlclpatmg 
Staff (10 an advocacy role 10 a disputed case) and the CommiSSion 

CommiSSion Staff ID Contested Cases Ex Parte ConsideratIOns 

Ex parte (one Side only) IS an Important western legal concept It can be conSidered as part of 
the broader western concept of "due process" In the US "due process oflaw" IS a 
fundamental part of the ConstitutIon We do not advocate that all of the elements of this 
concept be replIcated 10 Ukrame However, WIth regard to pubhc heanngs and ex parte 
conSIderatIOns we belIeve the followmg statement about "due process" IS vahd and adaptable 
for the purposes of the CommiSSion and Its mterest 10 a fair and transparent process 

"A fundamental reqUISIte of 'due process' IS the opportumty to be heard, to be aware that a 

--------------- H.lg\cr B.lllly ---------------
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matter IS pendmg, to make an mformed chOIce whether to acqwesce or contest, and to assert 
before the appropnate decIsion-making body the reasons for such choIce ASIde from all else 
'due process' means fundamental fairness and substantial Justice" Black's Law DIctIonary 

ThIS Idea was prevIOusly presented to the CommIssIon In the context of matters reqwnng an 
open heanng and matters whIch could be deCIded "pnvately", that IS "wIthm" the 
CommIssIon The Idea IS apphcable here m developmg or adopung a polIcy concernmg "ex 
parte" WhICh IS faIr and WhICh meets the standard of substantial JustIce 

In the west ex parte rules are reqwred by procedural due process 10 most states because If a 
commumcation with the declSlon-maker occurs out of the presence of the other partIes, the 
other partIes have no notIce of the commumcatIOn and are demed an opportumty to be heard 
concern1Og the commumcatIon The essence of procedural due process IS notIce and an 
opportumty to be heard 

The posItIon of the partlcIpat10g Staff IS set forth 10 the Staff Report It has been amplIfied 
and tested dunng the heanng process WhIle the participatmg Staff may no longer 
commUnIcate WIth the CommIssIon WIthout all partIes be10g present. c1arlfY1Og 1Oformation 
could be provIded 

Should the partlclpat10g Staff provIde the CommIssIon With addItIonal analYSIS subsequent to 
a heanng the questton becomes more dIfficult Further analysIs could be provIded to the 
Commission by another Staff person Stnct adherence to ex parte consIderatIOns also requires 
that the partlclpat10g Staff should have no commumcation about the case WIth another Staff 
person who Will act 10 an adVISOry role to the CommIssIon 

Intervention 

"Intervener". discussed above, can be defined as one (or more) indIviduals who Wish to 
become a party In a proceeding, that IS, Intervene and participate In a heanng A private 
organIzatIOn or government entIty may also be an Intervener The 1Odlvldual, organIzatIOn or 
entIty would file a motIon (request) WIth the CommISSIon and provIde copies to other parties 
The motton should Include the name and address of the person(s) or entity and how they may 
be affected by the outcome of the proceed1Og A motton-request to Intervene should be 
submitted to the CommISSIon suffiCIently In advance of the heanng to allow other partIes to 
comment and gIve the CommiSSion time to consider the request 

Closmg 

The Chatrman would conclude the heanng WIth remarks that he/she consIders necessary and 
appropnate and adVIse the partIcIpants that the case WIll be taken under consIderation by the 

-------------- Hagler BaIlly --------------
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CommISSIon There may be unfirushed or mcomplete matters, for example, Issues whIch 
came up at the heanng whIch requIre that addItIonal mfonnatIOn be submItted Therefore, the 
case may be "submItted" to the CommIssIon for decIsIon subject to the mfonnation bemg 
furnIshed 

CONCLUSION 

The responSIbIlItIes of the CommISSIOn mclude virtually every aspect of the power sector 
reform program Its oversight role broadened after the CommIssIon was assigned tasks to 
regulate 011 and gas energy sectors Its deCISIons and polICIes concernmg lIcensee pnces and 
service WIll have an Impact throughout Ukrame Its role IS cntical to the natIon's economy 

PublIc partICIpatIon IS Important from the standpomt of the publIc and the CommIssIOn The 
pubhc can provide Important mput mto matters bemg consIdered by the CommIssIOn The 
CommISSIon Will have an opportumty to explam ItS mISSion and the actions It IS takmg It can 
seek pubhc understandmg and support for actIons which may be controversial The publIc 
may not always agree WIth the CommISSion, but If It has confidence that the CommISSIon IS 
makmg a strong effort to solve difficult problems, pubhc support, essentIal m Virtually every 
public endeavor. can be obtamed 

-------------- Hagler BaIlly --------------


