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DAY 1 

TAX COURT 

8 30 - 9 00 RegIstratIOn 

900 - 930 Welcomes and Openmg Remarks 
JustIce Oleg BOIkov, Deputy ChaIrman of Supreme CommercIal 
Court of the RUSSIan FederatIon 
Judge Betty Barteau, ChIef of Party, RAJP 
Sharon Hester, GeorgIa State UmversIty 
RIck Chewmng, US Department of Treasury 

930 - 10 30 Fundementals of RussIan Tax Law 
PresentatIOn by JustIce Oleg BOIkov, Supreme CommerCIal Court 
of the RF 

1030 - 1045 Coffee Break 

1045 - 1200 Prepayment Forum 
PresentatIOns by Judge Stephen SWIft of the Umted States Tax 
Court and Knstme Roth of the Office of the General Counsel, 
Umted States Internal Revenue Service 
Tills seSSIOn WIll focus on prepayment lItIgatIOn, Internal Revenue 
ServIce collectIOn authonty and Jeopardy SItuatIOns 

1200 - 13 00 Lunch 

"'I 
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13 00 - 14 30 Trials 
PresentatIOns by Judge Stephen SWIft ofthe Umted States Tax 
Court and KrIstme Roth of the Office of the General Counsel, 
Umted States Internal Revenue ServIce 
Tlus presentatIOn WIll address the role of the Judge, lawyer and 
WItnesses, as well as Issues related to burden of proof and record­
keepmg reqUIrements 

1430 - 1445 Coffee Break 

14 45 - 16 00 DecISIon-Makmg 
PresentatIOns bv Judge Stephen SWift of the Umted States Tax 
Court and Krlstme Roth of the Office of the General Counsel, 
Umted States Internal Revenue Service 
Tlus seSSIOn wlll focus on bench opIllions, the dIfferent types of 
wntlen opmlOns, pubhcatlOn, staff (law clerks), the appeals process 
and standards of reVIew 

16 00 Adjourn 

DAY 2 

TAX COURT (CONTINUED) 

9 00 - 10 30 ComparIson WIth Other Courts 
PresentatIOns by Judge Stephen SWIft of the Umted States Tax 
Court and KrIstme Roth of the Office of the General Counsel, 
Umted States Internal Revenue ServIce 
Tlus presentatIOn WIll explore the dIfferences between the US Tax 
Court and other US Federal Courts 

10 30 - 10 45 Coffee Break 

1045 - 1200 ResolutIOn of Tax DISputes m RUSSIan JudicIal Practice 
PresentatIOn by Judge Vyshmak N G , Chair of JudICIal Panel of 
Supreme CommercIal Court of the RF 

1200 - 13 00 Lunch 

13 00 - 1430 Mock TrIal 

1430 - 1445 Coffee Break 

14 45 - 16 00 Appellate and Supreme Court Arguments 

16 00 Adjourn 
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DAY 3 

PRE-TRIAL PROCEDURES AND SETTLEMENT CONFERENCES 

9 00 - 10 30 Pre-trial Procedures and Settlement Conferences 
PresentatIOn by Judge V Sue Shields, Umted States Federal 
Magistrate, Southern District of Indiana 
ThIs presentatIOn wIll focus on pre-tnal conferencmg, mcludmg a 
dIscussIOn of case management plannmg 

1030 - 1045 Coffee Break 

1045 - 1200 Pre-trial Procedures and Settlement Conferences (Continued) 

1200 - 13 00 Lunch 

13 00 - 14 30 Pre-Trial Procedures In State Courts 
PresentatIOn by Judge Brent Adams, SuperIor Court of the State 
of Nevada 
Tills seSSIOn WIll address the vanety of pre-tnal procedures used III 
state court systems 

14 30 - 1445 Coffee Break 

1445 - 16 00 Workshop 
PartIcIpants Will explore settlement conferencmg through a role 
playmg exerCIse to gam a better understandmg ofpre-tnal procedures 
Followmg the demonstratIOns, a panel dIscussIOn WIll be led by Judge 
Sillelds, Judge Adams and Judge Plotkm 

16 00 AdjOurn 

DAY 4 

PRE-TRIAL PROCEDURES AND SETTLEMENT CONFERENCES 
(CONTINUED) 

9 00 - 10 30 Summary Judgements, Default Judgements, and other Pre-trial 
Disposal Techmques 
PresentatIOn by Judge Steven Plotkm, LOUISiana Court of Appeals 
ThIS presentatIOn Will cover summary Judgements, default Judgements, 
and other pre-tnal dIsposal technIques used In the Umted States 

10 30 - 10 45 Coffee Break 

1045 - 12 00 Summary Judgements, Default Judgements, and other Pre-Trial 
DIsposal Techmques (Continued) 
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1200 - 13 00 Lunch 

13 00 - 14 30 Pre-trIal procedures In the RussIan FederatIOn 
Presentation by Professor Sherstyuk V M , Law Academy 

1430 - 1445 Coffee Break 

1445 - 16 00 Improvement of RussIan Tax LegIslatIOn 

PresentatIOn by Judge Andreeva T K , Head of LegislatIon 
Development Department 

16 00 - 16 30 InternatIOnal AssocIatIOn of Judges 
PresentatIOn by JustIce Ernst Markel ofthe Supreme Court of 
Austria and the InternatIOnal ASSOCIatIOn of Judges 

16 30 Closing Remarks 
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Tax Court Semmar Outlme 
October 27-28 and November 5-6, 1998 

Prepayment Forum 
A Prepayment htlgatlOn 
B Freeze on IRS collectlOn authonty 
C Jeopardy sltuatlOns 

Tnals 
A 
B 
C 
D 
E 

No JUry, Judge IS sole declSlon-maker 
Judge's status, appomtment, background 
WItnesses, transcnpts, perjury oath 
Subpoena authonty of taxpayer and IRS 
Record-keepmg reqUIrements 

F Burden of proof 
G Types of wItnesses-fact, expert, documents (busmess, banks, contracts, 

correspondence) 
H Pnvlleges--Iawyerl clIent, accountant! chent 

II DeclSlon-makmg process 
A Bench opimons 
B Wntten oplmons and publIcation 
C ReVIewed oplmons 
D Use m subsequent cases ofwntten opimons by taxpayers, by lawyers, and by 

Judges 
E Staff law clerks 
F Wntten bnefs argumg facts and law 
G DIfferent types ofwntten opmlOns memo versus Tax Court pubhshed opmlons, 

Orders 
H Court revIewed oplmons 
I Appeals to Courts of Appeal, standards of reVIew 

V Companson ofU S Tax Court With other U S Federal Courts 

Tax Court 

No prepayment 
No JUlY tnals 
Judges tax speCIalIsts 
Less formal procedures 
IRS ill-house lawyers 
DIscovery lmuted 
Small chums dIVISIon 
Court reVIew 
Llffilted jUflsdlctlOn 

1 Matenals Supphed 

Other Federal Courts 

Full prepayment 
Jury tnals 
Judges generahsts 
Formal procedures 
JustIce Department lawyers 
Broad dIscovery 
No small c1a1ffis dIVISIon 
No court reVIew 
General jUflsdIctIon 

CopIes of Branerton V COmmlSSIOner, Ash V COmmlSSIOner 
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Stephen J. SWlft 

Age 54 years 

Address Off~ce 

Employment 

1983 to Present 

1988 to Present 

1997 

1977 to 1983 

1974 to 1977 

1970 to 1974 

Educat~on 1970 

1967 

CURRICULUM VITAE 

Un~ted States Tax Court 
400 Second Street N W 
Was~ngton, D C 20217 
(202) 606-8731 

Home 

May lS. 1998 

   
  

  

Judge, U S Tax Court, Wash~ngton. D C Appo~nted by 
Pres~dent Ronald Reagan on August 16, 1983 Respons~ble for 
pretr~al, tr~al, and resolut~on by wr~tten op~n~on of 
~na~v~dual par~nersh~p trust and corporate ~ncome, g~ft 
and estate tax cases Conduct tr~als ~n alISO States 
Have dec~ded cases ~nvolv~ng up to $5MM ~n contested tax 
l~ab~l~t~es 

AdJunct Professor, Un~vers~ty of Balt~more School of Law 
Balt~more, MD One semester a year, teach a class on 
Federal tax controversy and l~t~gat~on to LLM and MS 
cand~dates ~n taxat~on 1976 to 1983 Same t~tle and 
respons~b~l~ty at Golden Gate Un~vers~ty School of Law San 
Franc~sco CA 

Conducted sem~nars ~n Moscow Russ~a and Wash~ngton D C 
for Russ~an tax and Jud~c~al off~c~als regard~ng the U~ted 
States tax d~spute resolut~on system 

V~ce Pres~dent and Sen~or Tax Counsel Bank of Amer~ca N T 
& S A San Franc~sco CA Respons~ble for ta~ d~sputes 
throughout the World ~nvolv~ng the bank BankAmer~ca 
Corporat~on (the parent hold~ng company) and other B of A 
bank~ng and nonbank~ng subs~d~ar~es Managed group of 20 
lawyers and accountants 

Ass~stant Un~ted States Attorney Un~ted States Attorney s 
Off~ce San Franc~sco CA Respons~ble for l~t~gat~on ~n 
Federal D~str~ct Court ~n Northern Cal~forn~a of c~v~l and 
cr~m~nal ~nd~v~dual partnersh~p trust and corporate 
~ncome employment g~ft and estate tax cases and for 
l~t~gat~on ~n Cal~forn~a State courts ~nvolv~ng the 
collect~on of Federal taxes 

Tr~al Attorney, Honor s Program Tax D~v~s~on Un~ted 

States Department of Just~ce Wash~ngton D C Respons~ble 
for l~t~gat~on ~n Federal d~str~ct courts ~n Ar~zona 
Colorado Kansas M~ssour~ Nebraska Nevada and Utah of 
c~v~l ~nd~v~dual partnersh~v trust and corporate ~ncome 
employment g~ft and estate ta~ refund cases 

J D w~th Honors George Wash~ngton Un~vers~ty Wash~pgton 

D C 

B S Br~gham Young Un~vers~ty Provo Utah 

Add~t~onal Recogn~t~on, Leadersh~p and Awards 

1983 

1987 to Present 

Outstand~ng Faculty Award 
Law Graduate TaA Program 

Golden Gate Un~vers~ty School of 
San ~ranc~sco CA 

Execut~ve Adv~sor Ta~ Sect~on State Bar of Cal~forn~a 
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Knstme Roth 

PROFESSIONAL EXPERIENCE 

Office ofChtefCounseL Internal Revenue ServIce (1978 to present) 

National Office SpecIal Counsel to AssIstant Chtef Counsel, InternatIonal (lVIay 1997 to 
present) Coordmates between tnal attorneys and attorneys speclahzmg m techmcal 
areas of U S taxatIon of mternatlonal mcome to develop htlgatmg posItions and 
strategIes m cases wIth mternatlonal tax Issues 

FIeld Offices As a Tnal Attorney (1978 to 1990) m field offices m Cleveland, ForeIgn 
OperatIons and WashIngton, DC, prepared and tned cases before the US Tax Court, 
and assIsted m developmg and revlewmg collectIOns SUItS and cnmmal prosecutions 
As an AssIstant DIStnCt CounseL WashIngton, D C (November 1990 to May 1997), 
managed a group of seruor htlgators m theIr tnal preparation of cases before the Tax 
Court as well as the quahty of advIce rendered dunng exammatIOn of the taxpayers 
whose cases presented the most sIgmficant or novel Issues Developed and supervIsed a 
regIOnal program to coordmate handlmg of mternatlonal tax Issues, mc1udmg Advanced 
Pncmg Agreements, m October 1994 

Cornell Law SchooL Ithaca, New York, Visltmg Professor (1989-1990), Taught Partnershtp 
TaxatIOn, International TaxatIOn, and Tax Practice and Procedure Also preViously 
taught at AntIoch Law SchooL Washmgton, DC, as an AdJUnct Professor (Fall 1984) 
and at The Ohto State Uruversity College of Law, as a TeachIng ASSIstant (Fall Quarter, 
1977) 

EDUCATION 

LL M (Taxation) 1985, Georgetown Umverslty Law Center 

J D , With Honors, December 1977, The OhIo State Uruversity College of Law 

B A (HIstory) 1973, The Ohto State Umverslty 

BAR MEMBERSHIP 

AdmItted DIStnct of ColumbIa (actIve) and Ohto (mactIve) 
Barnster member of J Edgar Murdoch Inn of Court for the Uruted States Tax Court, 
member of Court Procedure COmmIttee, Tax SectIon of the Amencan Bar AsSOCIation 
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ASPECTS OF U S TAX LITIGATION 

DAY 1 COMMENCEMENT OF A CASE 

I IRS's DeterminatIon of a DeficIency & NotIce of DefiCIency 

A LImIted JUflsdlctlon of the U S Tax Court 

The U S Tax Court has subject matter JUriSdIction generally only over 
"deficiencies" (alleged underpayments) In Federal Income, estate, gIft, 
and some excise taxes, and Interest and penaltIes relating thereto 
SectIons 6214 & 7422(e) 

If a taxpayer has a complamt against the IRS and wishes to sue the IRS 
over matters of conduct of IRS representatives, the Tax Court normally 
does not have subject matter JUriSdIction over such matters LawsUIts 
involving such matters typically occur In the Federal district courts 
See generally sections 7421 and 7424-7433 

Also, If a taxpayer claims to have overpaid Federal taxes, and If the IRS 
IS not attempting to "assess" additIonal taxes against the taxpayer, the 
taxpayer may sue the IRS (actually the UnIted States) by filing a 
"complamt" for refund In the Federal district court with JUriSdIction 
over the City m which the taxpayer resides or In the Untted States Court 
of Federal Claims, based m Washington, D C See section 7422(a) & (e) 

8 "TIcket to the Tax Court" 

LItigation m the Tax Court IS typically predicated on the IRS makmg a 
"determmatlon" of an alleged "deficIency' m the payment by a taxpayer 
of ItS correct Federal Income estate gIft or certam excise tax 
liabIlities The IRS sets forth or asserts that "determmatlon" of an 
alleged defiCIency In a "notice of defiCIency" and malls the notice of 
defiCiency to the taxpayer The IRS's notice of defiCIency IS commonly 
referred to as the "Ticket to the Tax Court" SectIon 6213(a) 

Without receipt of a notIce of defiCiency from the IRS, a taxpayer 
generally has no nght to file a "petItIon" nor to litIgate substantive 
tax Issues before the Tax Court The filing of a Tax Court petition 
wIthout the IRS's haVing maJled a notice of defiCIency to the taxpayer IS 
regarded as premature and will normally cause the IRS to seek an 
ImmedIate dismissal and the Tax Court's grantmg such dismissal 

Previous Page Blan!c 9 



C Effect of FIlIng a Timely Tax Court PetrtIon 

The effect offihng a tImely Tax Court petrtlon upon the IRS's ability 
to assess an alleged tax deficiency IS slgmficant Where a tImely Tax 
Court petItion IS filed by a taxpayer, under sectIon 6215(a), respondent 
IS, by law, generally precluded from assessing and attempting to collect 
any portion of the proposed tax deficiency until, and only to the extent 
:that, the Tax Court approves of respondent's determination 

In effect, the Tax Court takes over the matter of determlnmg the 
taxpayer's correct tax liability for each year put In Issue by the 
taxpayer's petItion Section 6215 TypIcally, the final document entered 
In the Tax Court proceedmg (namely, the "deCISIon document") sets forth 
that determinatIon by the Tax Court of the taxpayer's correct tax 
lIabIlity and of any "defiCIencies" In the payment of that amount for 
each of the years In dispute and controls the amount of addItional tax 
Interest, and penalties that respondent can assess and collect from the 
taxpayer WIth regard to each year litigated 

In spite of some limIted exceptions It IS the above pre-payment feature 
of litigation In the Tax Court (or automatIc freeze on the IRS's ability 
to assess and collect the alleged taxes, Interest, and penalties owed) 
that explainS the Tax Court's overwhelming preference among taxpayers for 
the forum In which to htlgate Federal tax disputes The abIlity of 
taxpayers to stop the IRS cold In ItS assessment and collection efforts, 
and to litigate the disputed additional tax habillty before an 
Independent Judicial tnbunal Without being required to pay a Single 
dollar of the additional tax liability alleged by the IRS explainS the 
Tax Court's populanty ApproXimately, 95% of all Federal tax litigatIon 
occurs In the Tax Court 

ReqUIrements of and Issues relating to the IRS' "maIling" of notIces of 
defiCIency, to the "filIng" of petItions, and to the "contents" of 
petItIons and answers thereto (see the outline) WIll be discussed over 
the course of the next few days 

II "Naked Assessments" 

Because an automatIc "presumptIon of correctness" generally attaches to 
the IRS's adjustments to a taxpayer's Items of Income and expense as set 
forth In the IRS's notIce of defiCIency (see Helvenng v Taylor, 293 
U S 507, 515 (1935)) It IS often qUIte difficult In the Tax Court and 
In the other courts for a taxpayer to rebut thIS presumptIon of 
correctness by any probatIve eVIdence 
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This burden on taxpayers to overcome the presumption of correctness In 
favor of the I RS's notice of defiCiency has been recogmzed by the COUrtS 
to present taxpayers wIth partIcularly dIfficult and what has been 
described as an unfaIr burden In srtuatlons where the IRS's notIce of 
defiCiency charges the taxpayer with unreported (especially "Illegal" 
unreported) Income 

In WelmersklTch v Commissioner, 596 F 2d 358 (9th Clr 1979), the IRS 
flet/ee of defieleney charged the taxpayer Willi addrtlonal unreported 
Income from the sale of heroin At the tnal, the IRS offered no eVidence 
that the taxpayer had engaged In the sale of herOin and relied solely on 
the presumption of correctness that generally attaches to ItS notice of 
defiCiency Also at the tnal the taxpayer offered no substantive 
witnesses or eVidence that tended to prove or disprove the taxpayer's 
sale of heroin The taxpayer argued that It was Impossible for him to 
prove a negative -- namely, the nonexIstence of alleged Income for whIch 
the IRS had offered no corroborative eVidence 

The Tax Court at 67 T C 672 held for the IRS on the baSIS of the 
presumption of correctness of the notice of defiCiency The Ninth 
CirCUit reversed and held that where additional unreported Income, 
particularly unreported Illegal Income, IS charged to a taxpayer, It IS 
Incumbent on the IRS to show some minimal eVidentiary foundation In 
support of Its determination In the notice of defiCiency of the 
additional Income charged to the taxpayer before the presumption of 
correctness will attach thereto 

In Welmersklrch the Ninth CirCUit at 596 F 2d 361 n 6 quoted the 
following colorful language from the opinion of the 5th CirCUit In Carson 
v United States 560 F 2d 693 696 as follows 

"The tax collector's presumption of correctness has a herculean 
muscularity of Goltathltke reach but we strike an Achilles' heel when we 
find no muscles no tendons no ligaments of fact 

In Portillo v CommiSSioner 932 F 2d 1128 (5th Clr 1991), the taxpayer 
succeeded before the 5th Circuit In extending the above reasoning to 
Income reported by a payor on a Form 1099 The IRS had received from a 
general contractor a Form 1099 indicating payments to the taxpayer a 
painting subcontractor The IRS matched the payments reflected on the 
Form 1099 With the taxpayer's return for the relevant year Because the 
payments reflected on the Form 1099 were not reported on the taxpayer s 
tax return the IRS Issued a notice of defiCiency and charged the 
taxpayei With the additIOnal 1099 Income At tnal the IRS relied only 
on the presumption of correctness of the notice of defiCiency to support 
ItS adjustment 

11 



Slgmficantly the taxpayer m Portillo did offer some eVidence 
mdlcatmg that the Form 1099 on which the IRS was relymg might well be 
maccurate On these facts the 5th Circuit concluded that the IRS's 
notice of defiCiency was arbitrary and not entItled to the usual 
presumption of correctness and that the Tax Court's decIsion m favor of 
the IRS on the basIs of the presumption of correctness of the notice of 
defiCiency was reversed The 5th Circuit explaIned as follows (932 F 2d 
1133) 

JustIfication for the presumption of correctness lies In the government's 
strong need to accomplIsh SWIft collection of revenue and In the need to 
encourage taxpayer recordkeepmg * * * the need for tax collection does 
not serve to excuse the government however, from provldmg some factual 
foundation for Its assessments * * * 

* * * the presumption of correctness does not apply when the government's 
assessment falls within a narrow but Important category of II naked' 
assessment Without any foundation whatsoever ,,* ... * Several courts 
Including thiS one have noted that a court need not give effect to the 
presumption of correctness In a case involVing unreported Income If the 
[IRS] cannot present some predicate eVidence supportIng Its 
determination * ... * Although a number of these cases Involved unreported 
Illegal Income, given the obVIOUS difficulties In proVIng the non-receipt 
of Income, we agree With the Third CirCUit that thiS pnnclple should 
apply whether the unreported Income was allegedly obtained legally or 
Illegally [Citations and footnotes omitted] 

Subsequent cases involVing the above propOSition have applied thiS 
proPOSition fairly narrowly and tend to apply the traditional rule that 
respondent's notice of defiCiency IS to be presumed correct whenever 
there IS any credible eVidence linking the taxpayer to the Income or to 
the activity which allegedly produced the Income 

III Section 7522 

The taxpayer Bill of Rights legislation that was passed In 1989 added an 
Interesting requirement that relates to the content of respondent's , 
notices of defiCiency and that relates to the above diSCUSSion Section 
7522(a) proVides that respondent's notices of defiCiency now must explain 
the "baSIS for" each adjustment 
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But section 7522(a) also expressly provides that failure of respondent's 
notice of defiCIency to provide an explanation of the basIs for the 
adjustments set forth In the notice of defiCiency "shall not invalidate" 
the notice of defiCiency ThiS last statutory mandate which seems to take 
much of the teeth out of section 7522 raIses an mterestmg question not 
yet addressed by any court (namely, whether there IS any consequence or 
effect on the notice of defiCiency when respondent falls to provide In 

the notice of defiCiency the explanation called for by section 7522) 

IV - IRS NOTICE OF DEFICIENCY (continued) 

The next aspect of the IRS' notice of defiCiency Involves certain 
delIvery requirements pertaining to the IRS's notice of defiCiency, as 
set forth In section 6212(a) and (b), and two recent cases that apply 
thiS statutory requirement Also dIscussed briefly IS the effect on 
running of the assessment statute of lImitations on the Issuance by 
respondent of a notice of defiCiency 

A Delivery ReqUirements of sec 6212(a) & (b) "Last known address", 
Abeles v Commissioner 91 T C 10219 (1988) Gaw v CommisSioner, 45 
F 3d 461 (0 C Clr 1995) 

Generally, the IRS IS reqUired to mall a notice of defiCiency to a 
taxpayer by certified or registered mall to the taxpayer's "last known" 
address See section 6212(a)and (b) ThiS statutory reqUirement on the 
IRS reoresents a type of due process notification Imposed on the IRS by 
section 6212 before the IRS generally may assess and collect from 
taxpayers the tax defiCIency asserted Upon mailing of the notice of 
defiCiency, the 90-day period that the taxpayer IS given to file a 
petItion In the Tax Court (see section 6213(a)) starts to run against 
the taxpayer and If the taxpayer does not file a Tax Court petition, the 
IRS IS authOrized to proceed Immediately to assess and to collect the tax 
defiCiency reflected In the IRS's notice of defiCIency for each year, 
With penalties as reflected In the notice of defiCIency plus statutory 
accrued Interest 

Note that there IS no statutory requirement In section 6212 that the 
taxpayer actually "receive" the notice of defiCiency for the notice of 
defiCiency to be effective and to start the 90-day period running Where 
the IRS satisfies the statutory requirement of mailIng the notice of 
defiCiency to the taxpayer s last known address but the taxpayer does 
not actually receive the notice of defiCiency the notice of defiCiency 
IS stili fully valId and and effective The gO-day perIod to file the Tax 
Court pe 90 days has run the IRS Will be allowed to assess and collect 
the tax 
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Thls rule (making validIty of the IRS's notice of deficiency tum on 
proper "maIling" and not on actual "receIpt" by the taxpayer of the 
notice of deficiency) may seem harsh but IS based on the policy that our 
tax collection process IS too cntlcal to be subject to manipulation by 
'taxpayers who could refuse to accept or pick up their mall when they 
expect a letlerfrom the IRS 

Even though the last-known-address rule was drafted to minimize 
manipulatIon and dlsputes, It has kept the Tax Court busy Many cases are 
filed late In the Tax Court (after 90 days from the mailing date on the 
notIce of defiCiency) In whIch cases taxpayers seek (by means of a motion 
to dismiss the case wIth prejudIce against the IRS) to have the notIce of 
defiCIency declared invalid Taxpayers typIcally argue that they had 
moved, that the IRS knew or should have known of theIr new address that 
the IRS therefore did not properly mall the notice of defiCiency to their 
"last known address," and that the IRS's notice of defiCiency should be 
held to be invalid 

Two trends have Influenced thiS type of litigation - (1) the Increase In 

the number of mantal divorces and separations, resulting In different 
addresses for taxpayers who In earlier years had filed Jomt tax returns 
with a single address, and (2) Improved computer technology (or at least 
multi-million dollar expendItures by the IRS of taxpayers' money 
therefor) As a result, the courts have been WIlling to Impose more 
stnngent standards on the IRS' mailing of notIces of defiCiency 

In Abeles v Commissioner 91 T C 1019 (1988), the relevant dates are as 
follows 

Oct 15, 1980 MailIng Date of Jomt IRS Notice of DefiCiency for 
taxpayers' 1976 year 

June 15 1982 W filed separate return re 1981 showmg a new address 

Nov 30 1982 Mailing date of IRS's JOint notice of defiCiency for Ws 
and H's 1975 & 1977 years Though the 1981 return mailed by W to the IRS 
reflected the fact that Wand H were USing separate addresses W did not 
receive actual notice of the defiCIency for any of the years until 1986 when 
IRS levied on her bank accounts and put a lIen on her house 

At that time m 1986 Wfiled m Tax Court a petitIOn seekmg to 
invalidate the notice of defiCiency for 1975 1976 and 1977 and askmg 
the Tax Court to re-determme her tax liability for 1978 The IRS asked 
the Tax Court to dismiSS Ws petitIOn for each of the years 1975-1977 as 
untimely and Tor 1978 because no notice of defiCiency had been Issued for 
that year 
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With regard to 1976, Tax Court held that IRS's Oct 15,1980, notice of 
deficiency was properly mailed to Ws and H's jOint "last known" address 
and Ws petitIon was dIsmIssed wIth prejudIce agamst W as untImely for 
1976 

With regard to 1975 and 1977, Tax Court held that IRS's Nov 30, 1982, 
notIce of defiCIency for 1975 and 1977 was Invalid as to W because It was 
not mailed to Ws separate "last known address", as ofthe date of 
mailing, and Ws petition was dismissed wIth prejudice against respondent 
(precluding respondent from making any assessment or collectIon based 
thereon) and, because the normal assessment penod was otherwise expIred 
as to Wfor 1975 and 1977, precluding respondent from maIling a new notice 
of assessment, dIsmIssed Ws petItIon because respondent had not mailed a 
notice of defiCiency to W for that year (I e , the taxpayer had no ticket to the 
Tax Court for 1978) 

With regard to Its baSIS for holding that the "old" address used for W on 
the notice of defiCiency for 1975 and 1977 dId not constitute Ws "last 
known address" for purposes of section 6212{a) the Tax Court wrote 

[In pnor years] the computer capabilities of the IRS were such that an 
agent of respondent responsible for ISSUing a notice of defiCiency did 
not have the ability to conduct, WIthin a reasonable tIme, a search of 
the IRS's computer files for a more recent address for the taxpayer 
Today, however, the state of the IRS's computer capabilitIes IS such that 
a computer search of the informatIon retamed With respect to a certain 
taxpayer, including hiS or her last known address may be performed by 
respondent's agent Without unreasonable effort or delay See Crum v 
CommissIoner, 635 F 2d 895, 900 (0 C Clf 1980), revg an unreported 
order of [the Tax Court], wherein the DIstrict of Columbia Circuit Court 
of Appeals recogmzed that "a search of the computer files for a 
taxpayer's most recent address would take less than a mmute today 
[whereas] that same task would have taken approximately SIX weeks In 

1972"[91TC 1032-10331 

In Gaw v Commissioner 45 F 3d 461 (0 C Clr 1995) near the end of a 
difficult audIt taxpayers througn 3 separate letters notIfied IRS 
representatives In January of 1991 that they did not yet know preCisely 
where they would be traveling and where they would be able to receive 
mall and that their lawyer whose name and address they disclosed to the 
IRS (but for whom they had not yet filed With IR~ a power of attorney 
form) would know how to get In touch wnh them 

On Oct 8 1991 the last day of the statute of limitations for assessment 
With regard to the Gaw's 1987 tax liability respondent mailed a notice 
of defiCiency for 1987 to the Gaws at the California address that the 
Gaws had used on their 1988 tax return and also at the Hong Kong address 
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that the Gaws had used on their 1989 return No copy of the notIce of 
deficIency was mailed by respondent to Gaw's lawyer The Gaws apparently 
did not actually receive actual notIce of respondent's notice of 
deficiency until after respondent had assessed the tax deficiency and had 
begun collection activity The Gaws filed a petition m the Tax Court 
wlthm 2 weeks of recelvmg such actual notice 

Respondent moved to dismiss the Gaw's petition as bemg untimely filed 
beyond the gO-day perIod In rejectmg respondent's motion to dIsmiss, 
the CirCUit Court explamed as follows 

The taxpayer has the obligation In the first Instance to give the IRS 
"clear and concise notification" of an address change * * * In the 
absence of the taxpayer's "clear and concise notification" of an address 
change, the IRS generally IS allowed to treat the address on the 
taxpayer's most recently filed return as the last known address * * * 
But If before mallmg the defiCiency notice the IRS becomes aware that 
the address on the return IS mcorrect, then the IRS has an equItable 
oblIgation which courts Will enforce, to use "reasonable diligence" to 
ascertain the correct address 

Concludmg that respondent did not exercIse reasonable diligence to 
ascertain the Gaw's correct current address, the Circuit concluded that 
the gO-day perIod for filIng the petition to the Tax Court did not begin 
to run, In the Gaw's Situation, until they received actual notice of 
respondent's notice of defiCiency and that their petition was timely 
filed Within 2 weeks of receiving such actual notice The Circuit Court 
remanded the Gaw's case back to the Tax Court for conSideratIon of the 
Gaw's tax liabilIty on the ments 

Issues lIke those reflected m the above two cases relating to the proper 
mailIng of respondent's notice of defiCiency and to the taxpayer's last 
known address are common and underscore a pomt I made yesterday - the 
Importance to many taxpayers of the "prepayment" feature of litigation In 

the Tax Court 

Note that If a taxpayers' petItion IS dismissed by the Tax Court as 
untimely, and If the Court of Apeals sustams that dismissal the 
taxpayer's day 111 court IS not over, as the taxpayer stili has the 
option, after paying the full tax defiCiency asserted by respondent of 
filing WIth respondent a claIm for refund and If the claim for refund IS 
denied of then sUing In the Federal dlstnct courts or In the U S Court 
of Federal ClaIms for a refund of allegedly overpaid taxes See secs 
6511,6532 7422 

"Late" filing however of a petition In the Tax Court may be much 
preferable to the taxpayer (because of the absence of the full payment 
reqUirement) than sumg for a refund and may be allowed If the taxpayer 
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can estabhsh failure of respondent to mall the notIce of deficIency to, or 
lack of due dilIgence on the part of respondent m ascertammg, the last 
lmown address of the taxpayer, as per the above and many other cases 
dealmg Wlth thIs Issue 

V Effect of NotIce of DeficIency on Runmng of Statute of LIIDltatlOn on 
Assessment SectlOns 6213(a), 6501(1), 6503 

A trIcky aspect of the 3-year and 6-year statute ofhmitatlOns that, under 
sectlOn 650 1 (a) and (e), runs agamst the IRS's abIlIty to assess a tax 
defiCIency agamst a taxpayer for a partIcular year, IS the manner m whIch 
respondent's maIlmg of a notIce of defiCIency to a taxpayer "mterrupts" or 
"suspends" the runnmg of that 3 or 6-year statute of hmltatlOn 

Under sectlOn 6503, the text of whIch you may want to look at, as soon as 
the notIce of defiCIency IS maIled by the IRS, because the IRS under sectlOn 
6213 IS automatIcally barred for a tIme bemg from contmumg to assess and 
collect the tal<.. defiCIency alleged and determmed by the IRS m the notIce of 
defiCIency, a correspondmg mterruptlOn or suspenslOn to the runmng of the 
3 and 6-year assessment statute of hmitatlOns IS tnggered 

ThIS suspensIon on the runnmg of the assessment statute of hmitatlOns lasts 
for at least the 90-day penod dunng wluch the taxpayer has a nght to file a 
petitlOn m the Tax Court and, If the taxpayer does not file sllch petItIOn, for 
60 days thereafter, at wluch pomt m tIme the statute of InmtatlOns starts to 
run agam for whatever tllne remamed on the ongmal 3 01 6-year statute of 
InmtatIOns when the suspenSIOn first started 

If the taxpayer does fIle a petItion m the Tax Court WIthm the 90-day penod 
folloWlng maIlmg of a notIce of defiCIency, then under sectIOn 6503, the 
assessment statute of Inmtations IS suspended for the entIre duratIon of the 
lItIgatIOn, plus 60 days At the end of the lItigatIOn, mcludmg appeals 
thereof, the assessment statute of lImItatIOns then starts up agall1 for 
whatever tnne remall1ed on the ongll1al 3 or 6-year statute of InmtatIOns at 
the tIlne the suspenSIOn fIrst was tnggered upon maIlIng of the notIce of 
defiCIency 

Applymg the above statutory suspenSIOn rule,_perhaps the followll1g 
e'\.ample may be helpful and Illustrate how thIS suspensIon worh.s dunng 
lItigatIOn 

On Apnl 15, J 991 mdlvldual ta\.payer files 1990 Federal mcome ta\. 
return, 
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On April 1, 1994 IRS malls a notice of deficiency for 1990 

Taxpayer does not file a petition In Tax COLrt, 

By what date must IRS "assess" the tax deficiency reflected In the above 
notice of deficiency for the assessment to be trmely under section 
6501(a)? 

What IS the correct date and why? 

DAY 2 PRETRIAL PROCEDURE 

I Tax Court Petition and Answer Rule 34 and 36 

A Contents of Pleadings 

The 2 key pleadings that are filed In the Tax Court are the petition 
(filed by taxpayers) and the answer (filed by the IRS) 

Rule 31 makes It clear that the purpose ofthe pleadings In the Tax Court 
IS to provide fair "notice" to the other side of the Items In dispute 
ThiS "notIce" type pleading IS similar to the notice pleading that IS 
called for under the Federal Rules of CIvil Procedure With regard to 
lItIgation In the Federal distrIct courts 

Sufficient detail however should be proVided In the taxpayer's petitIOn 
filed With the Tax Court to give the IRS and the Tax Court enough 
information to Identify which of the proposed tax adjustments reflected 
In respondent's notice of deficiency the taxpayer disputes and Wishes to 
have the Court reView, as well as the baSIS for contesting each 
adjustment See Rule 34(b)(4) & (5) 36(b) and Rule 40 ThiS tYPically 
IS done by the lawyer for the taxpayer attaching to the petition an 
actual copy of respondent's notice of defiCiency and then In the body of 
the petition by referring speCifically to the attached notice of 
defiCiency and the speCific adjustments as deSCrIbed In the notice of 
defiCiency, that are being contested WIth a bnef explanation of the 
baSIS for the contest of each separate adjustment 

Although Rule 31 (b) makes It clear that no pa,rtlcular form for the 
petition IS required, Form 1 and 2 attached to the Tax Court s Rules 
are caples of sample petitions th the format of which may be followed 

B Reply Rule 37 

Where the IRS raises In ItS answer new affirmative Issues on which the 
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IRS has the burden of proof (see Rule 142(a)), or an Issue on whIch the 
IRS by statute has the burden of proof (such as the fraud addItIon to 
tax see sectIon 7454(a)), the taxpayer may file a "reply" to the IRS's 
answer In which the taxpayer admIts or denIes affirmatIve alegatlons 
raIsed In the IRS's answer Unless the IRS moves to reqUire a reply, the 
filing of a reply IS optIonal, and, where no reply IS filed, the taxpayer 
WIll be deemed to have denied each of the materIal allegatIons made In 
the answer by the IRS, mcludmg those relatmg to new Issues that were 
not raIsed In the IRS's notIce of defiCIency 

C Year-by-Year DefiCIency DetermInatIons 

Note the Importance of reflectIng In the petItIOn each year for whIch 
adjustments are dIsputed 

The IRS's determmatlons of tax defiCIenCIes and taxpayers' contests 
thereof In the Tax Court are treated for court JUrIsdIctIonal purposes, 
separately for each year Thus although a taxpayer may receIve only one 
notIce of defiCIency form from the IRS that notIce of defiCIency form 
may relate to a number of years and In fact may constItute a 
determinatIon of a defiCIency In the taxpayer's Federal Income tax for 
each of those years For example a smgle notice of defiCiency from 
respondent to a taxpayer may actually consltute a notIce of defiCiency 
for 3 years (e g ,1990 1991 and 1992) and the taxpayer may file 1 or 
3 separate Tax Court petItions With regard thereto 

In whatever form the taxpayer receives notice of respondent's 
determmatlon of tax defiCiencIes for a number of years (e g In a 
Single document or In 3 separate notices of defiCIency) the taxpayer's 
petition or petItions that are filed WIth regard thereto must 
specIfically allege the taxpayer's contest of each of respondent's 
defiCIency determinatIons for each separate year If respondent's smgle 
notice of defiCiency determmes a defiCIency for each of 3 years, and the 
taxpayer's smgle petItIon filed WIth respect thereto only refers to 2 of 
those years, and even though the same major tax adjustment was made for 
each of the 3 years, respondent's defiCIency determinatIon for the 3d 
year that IS not mentioned In the petItion Will be deemed conceded by the 
taxpayer 

.., 
II 90-day Filing Penod 

As explained previously If a taxpayer upon r~celpt of a notice of 
defiCiency falls to file a petition WIth the Tax Court WIthin 90 days of 
the date the notice of defiCiency IS mailed the IRS IS authoflzed to 
proceed to assess and collect the tax as set forth In the notice of 
defiCiency Section 6213(a) and (c) To stop -- for the time bemg -­
such assessment and collection activIty by the IRS upon receipt of a 
notice of defiCiency the taxpayer must file a petItion m the Tax Court 

19 



wlthmg the 90-day period A i50-day penod IS provided for taxpayers who 
are outsIde the United States at the tIme of mailing the notIce of 
deficiency, and a iSO-day penod IS proVided for certain members of the 
U S armed forces Section 6213(a) and 750S 

The date of mailing the notice of deficiency, which starts the running of 
the 90-day period, usually IS reflected by the date typed on the notIce 
of defiCiency, but where dIsputed the date of actual mallrng date ofthe 
notIce of defiCiency Will control, whIch IS usually ascertarnable from 
the postal mark on the envelop In which the notice of defiCiency was 
mailed or from the postal certIfication or registry number that IS 
retarned by the IRS 

Rule 25 proVides certain computational rules for computrng the gO-day 
penod to take rnto account nonbUSiness days At thIS tIme, the Tax Court 
does not accept electromc mallrng or faxing of petitions to the Tax 
Court 

The gO-day time limit on the taxpayer's nght to file a Tax Court 
petition and to stop the IRS's proposed assessment raIses an Important 
frequently litigated Issue concernrng tImely "filrng" of a taxpayer's 
petition 

Generally all petitIons, WIth a filing fee of $60 must be filed at the 
headquarters office of the Tax Court located at 400 Second St N W 
Wash DC 20217 

Delivery of the actual hard copy of the petition document to the Tax 
Court may occur by any means as long as the petitions arnve at the Tax 
Court wlthrn the gO-day period 

Even though received by the Tax Court after the eXpiratIon of the gO-day 
penod If they satisfy the speCial, statutory "tImely maIling/timely 
filing" rule of section 7502(a) petitions Will be deemed to be filed 
tImely With the Tax Court wlthrn the gO-day penod Under thiS rule, 
petitions Will be considered timely "filed" WIth the Tax Court If they 
are mailed by the taxpayer rn a properly addressed and stamped envelop 
and postmarked by the U S Postal Service before the end of the gO-day 
penod In thiS case, the postmark date IS considered the "filing" date 
Where the envelope contarnlng the petItion IS sent U S regIstered mail 
the date of registration IS treated as the filing date Certified 
envelopes containing petItions are considered 'filed" on the date 
indicated on the certIfied receipt 

Where only a pnvate postmark IS reflected on the envelope and the 
envelope With the petition IS received by the Tax Court after the end of 
the gO-day penod the petition Will be treated as timely filed With the 
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Tax Court only rfthe taxpayer can prove actual tImely mailing by US 
mall within the 90-day penod, and the envelope IS received by the Tax 
Court within the time It normally takes mall to be mailed to Wash, D C 
from the City ofmaIhng Treas Reg section 3017502-1(c)(1)(III)(b) 

PetttIons delIvered to the Tax Court via private carners such as Federal 
Express are not given the benefit of the timely mailing/timely filing 
rule, and are treated as filed only when actually received by the Tax 
Court 

The facts of PetruJls v Commissioner, 938 F 2d 78 (7th Clr 1991), affg 
a memo oplmon of the Tax Court, IlIIustrate the Importance of paying 
close attention to thIS rule In that case, taxpayer's petition was held 
to be untimely where on 90th day after mailing of notice of deficiency 
by respondent taxpayer delivered the petition to a pnvate air express 
service for overnight express delivery to the Tax Court The taxpayer's 
petition was actually received by the Tax Court on the next day, a number 
of days before It would have been actually received had the taxpayer 
mailed It on the 90th day via the U S mall Both the Tax Court and the 
7th CirCUit held that the petitIon was late and dIsmissed the case 
against the taxpayer on the grounds that the timely mailing/tImely filing 
rule of section 7502 does not apply to pnvate delivery compames 

Because of the above varying rules and potentIal for mismaillng and 
misdelivery the recommended practice IS to mall the petitIons to the Tax 
Court uSing certified or regIstered U S mall return receipt requested, 
With the taxpayer or representative retaining a postmarked copy of the 
receIPt attached to a retaIned copy of the petition 

III New Issues - Rule 142(a) & (b) 

As discussed yesterday the Tax Court Rules require that the taxpayer 
Identify In the petition and thereby put In Issue each adjustment that 
was made by respondent In the notice of defiCiency that the taxpayer 
contests as weI! as any new Item of Income, deduction, or credIt that 
the taxpayer Wishes to claim 

In the answer, the IRS IS reqUired to indicate ItS agreement or 
disagreement wlth each adjustment contested or each Item raised In the 
petItIon by the taxpayer and to raIse any additional adjustments or new 
Items or Issues that respondent Wishes to raise at that time even Items 
that may Increase the taxpayer s defiCiency over the amount of the 
defiCiency as It was asserted In respondent s notice of defiCiency 

ThiS ability or "nght to raise new Items and new adjustments In the 
petition and answer IS somewhat unique to the Tax Court and IS based on 
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the fact that the statutes of hmrtatlons has been frozen and IS stili 
open for both claIms for refund by the taxpayer and assessments by 
respondent 

When a taxpayer files for a year a refund SUit In the dlstnct courts or 
In the U S Court of Federal ClaIms and assuming the statute of 
limitations on fihng a new claim for refund for that year has expIred 
(see section 6511). new Items or Issues cannot be raIsed by the taxpayer 
New adjustments can be raIsed tn the government's answer but In a more 
more limited manner than In the Tax Court In a refund SUIt for a year 
(assummg the statute of limItatIons on making an assessment for that 
year has lapsed whIch It usually Will have). the government's total 
dollar recovery relating to new adjustments raised by the government In 

Its answer (assummg the court rules m favor of the government WIth 
respect to the new Issue) can only be used to offset the amount of the 
refund to which the taxpayer would otherwise be entItled on the onglnal 
adjustments put In Issue by the taxpayer 

In other words. If respondent does raise tn Its answer In a refund SUit a 
new Issue or adjustment. ItS use of that Issue IS limited to act only as 
an offset or reduction to the amount of money the taxpayer would have 
been entitled to have refunded based on the ongtnallssues raised by the 
taxpayer m the claim for refund 

If respondent. In a refund SUIt does raise a new Issue by way of an 
offset a taxpayer may be allowed to raise an untimely new Issue In a 
refund SUIt solely as an offset to the government's offset 

Practically at the tIme they must file the government's answer. 
respondent's lawyers In both Tax Court cases and In refund SUItS rarely 
know enough about the case to raIse new adjustments or Issues Thus new 
adjustments or Issues are very very rarely raised by the IRS In the 
answer that IS due to be filed In the Tax Court WIthin 60 days of service 
of the taxpayer's petition 

When new adjustments and new Issues are raised In the Tax Court the 
dlstnct courts and the U S Court of Federal ClaIms they typically are 
raIsed after the ongInal pleadmgs have been filed and after the lawyers 
have gotten mto the matter and "discover" new Issues In thIS SItuatIon 
(unless the very limIted time IS stIll open to amend their ongmal 
pleadings as a matter of nght see Rule 41 (a)) In none of the courts 
do the parties stIll have the 'nght" to raise new Items or new 
adjustments They must file a motion With the Court and seek to obtain 
the Court's permISSion or order authonzlng such new Issue to whIch 
motion the other party may file an objection The Tax Court and the 
other courts are often reluctant to allow new Issues to be raised In late 
amended pleadings due to the prejudice It causes to the opposing party 
and to the court's efforts to get th~ case dIsposed of 
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Where new Issues and adjustments are allowed to be raised In the Tax 
Court, the distinction mentioned earher IS still appltcable (I e a new 
Issue allowed to be raised late In the Tax Court may Involve new money or 
an Increase In the total tax defiCiency asserted by the IRS, but new 
Issues allowed m refund SUits In the district courts or In the U S 
Court of Federal Claims can be used only as offsets to reduce the amount 
to which the taxpayer otherwise would be entitled based on the ongmal 
Issues In dispute) 

Also, With regard to new Issues raised m the Tax Court, whether raised 
timely m the ongmal petition or ongmal answer, or by motion m a 
late amended petition or late amended answer, note that the party ralsmg 
the new Issue has the burtlen of proof With regard thereto (I e the IRS 
Will have the burden of proof on any new Issue that It raises In the 
answer or by motion that the court allows) Rule 142 

The fear of new Issues being raised m the Tax Court InvolVing additional 
dollars -- over that asserted by the IRS In the notice of defiCiency -
IS often of great concern to lawyers representing taxpayers It IS often 
Cited as a reason not to go to the Tax Court Certainly there IS some 
nsk In that regard and for that reason I have discussed thiS matter at 
some length Also for that reason Steve Salch IS correct that before 
filing a petition In the Tax Court, a well-adVised thoughtful lawyer 
Will spend some time With the cltent diSCUSSing, and some time reviewing, 
the chent's tax return and Situation for the years Involved to ascertain 
what exposure the client might have If the IRS lawyer should start 
looking around for new Issues 

As a practical matter however new Issues are seldom raised by the IRS 
In the Tax Court and often where the IRS attempts by motion to raise the 
Issues late the Tax Court Judge does not grant the IRS's motion 

IV Perfect an Imperfect Petition 

Often pro se taxpayers and even on occasion lawyers do not file as 
their petitions documents that satisfy all of the pleading reqUirements 
of Rules 31-34 The Tax Court tends to be fleXible and almost always Will 
recogmze an Imperfect petition for purposes of satlsfymg the gO-day 
JUflsdlctlonal reqUirement of section 6213 The Tax Court Clerk's office 
((202) 606-8754) Will then notify the taxpayer or the representative of 
the defects In the petition and ask that the defects be perfect by way of 
an amended petition For examples of defective petitions that have been 
recognized for Junsdlctlonal purposes See Olvlalo v Commissioner 539 
F 2d 231 see n 3 at 233 (0 C Clf 1976) a wntten timely request for 
rules and forms fOf filing a petition was recognized for JUrisdictional 
purposes where taxpayer was In prison 
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The above abilIty to perfect an Imperfect petition pertains to defects In 
the contents of the document that IS received by the Tax Court The 
limitations on the "timely mailing/timely filing" rule of sectIon 7502 
(namely, put the document In the U S Mallon or before the end of the 90 
days from mailIng by IRS of notice of deficiency, make sure It IS 

postmarked, or use certified or registered mall, and retain receipts 
thereof attached to copy of the petitIOn) As stated earlier, the 
delivery of an Imperfect or a perfect petition to the Tax Court by 
faxsimile or electronic mall Will not be accepted by the Tax Court See 
Rule 34(a)(1) and Blum v Commissioner, 86 T C 1228 (1986) 

V Pretnal Stipulations and Discovery 

A Background of the Tax Court 

The current U S Tax Court was not established as an Independent Federal 
Court until 1969 Pnor thereto It was preceded (1942-1969) by the Tax 
Court of the United States (a court In name but more accurately viewed as 
an administratIve revIew agency Within the ExecutIve Branch of the 
Federal Government) and (1924-1942) by the Board of Tax Appeals (not 
even 
a court In name and also an admInistratIve reVIew agency Within the 
Executive Branch of the Federal Government 

The two predecessors to the current U S Tax Court - both of which for 
many years maintaIned theIr offices Within the walls of the IRS 
headquarters buIlding on 10th & ConstItutIOn Ave Wash 0 C - were 
hIghly regarded but were not perceIved as haVing a suffiCIently Judlcal 
status to perform the deSIred Independent revIew of IRS determmatlons of 
tax defiCienCies agamst taxpayers 

When the current U S Tax Court was established as a Federal court In 

1969, a concerted effort was made to preserve much of the informality In 

the practice and proceedings that had developed over the many years by 
ItS two predecessor organizations Of particular note was the informality 
In the exchange between the parties of information about the Issues In 
the case that occurred at the pretnal stage of the proceedings 

Formal discovery by either party was very limited The parties were 
expected to get together prior to the tnal or heanng and (1) to share 
With each other the names of expected witnesses what the testimony would 
relate to, and the substance thereof, (2) to proVide the other Side With 
caples of all exhibits to be used at tnal and (3) to exchange other 
relevant mformatlon lelatmg to the Issues In the case 

Much of thiS Informahty In Tax Court proceedings and htlgatlon at the 
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pretnal stage earned over to the tnal rtself, and a tnal In the Tax 
Court was generally expected to be qUicker, more predictable, less 
costly, less Intlmldatmg, and essentially m all aspects "easier" than a 
tnal In the Federal dlstnct courts or the ClaIms Court (the predecessor 
to the present US Court of Federal ClaIms) 

(As an Important footnote, allow me to emphasIze that thiS procedural 
difference that I am explalnmg In the hlstoncal practice of tax 
litigation before the respective courts IS not Intended to suggest that 
there was any significant perception that the bottom-lIne outcome of the 
htlgatlon would generally be any dIfferent In the dIfferent courts) 

As the U S Tax Court In 1974 adopted Its first formal discovery rules 
(only interrogatories, requests for productIon of documents, and 
requests for admiSSions no party or third-party deposItions were 
provided for) a real effort was made to not let the new discovery rules 
eliminate or change Significantly the above informality and culture of 
the practice and proceedings m the U S Tax Court Contmued InformalJty 
In the pretnal and tnal proceedings (and ItS perceived attendant 
Important benefits) was regarded as an asset and was sought to be 
preserved 

B Branerton v CommISSioner 61 T C 691 (1974), Illustrates well the 
emphasIs In the Tax Court on informality and cooperation between the 
parties, partIcularly at the pretnal stage of the proceedmgs 

The case Involved a vanety of fact intensive Issues On January 2, 1974 
one day after the Tax Court's first limIted formal discovery rules 
(mentioned above) became effectIve the taxpayer's lawyer filed detailed 
and extensive wntten mterrogatones under Rule 71 The IRS objected and 
asked In a motion for a protective order that It be relieved of answering 
any of the formal discovery requests until after the parties had had an 
opportumty to Informally exchange information and to limit the 
taxpayer's formal discovery requests only to that material that the 
parties were not able to exchange Informally 

In a short but stili leading case on the nature of pretnal proceedings 
In the Tax Court, the Court exlaIned as follows 

* * "* In seeking a protective order [the IRS] speCifically cites the 
second sentence of Rule 70(a)(1) whIch proVides 

However the Court expects the parties to attempt to attain the 
objectives of discovery through Informal consultation or commUnIcation 
before utilIZing the discovery procedures prOVided In these rules 
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It IS plain that this provIsion In Rule 70(a)(1) means exactly what It 
says The discovery procedures should be used only after the parties have 
made reasonable Informal efforts to obtain needed information 
voluntanly For many years the bedrock of Tax Court practice has been 
the stipulation process, now embodIed In Rule 91 Essential to that 
process IS the voluntary exchange of necessary facts, documents and 
other data between the partIes as an aid to the more expeditIOUS tnal of 
cases as well as for settlement purposes The recently adopted discovery 
procedures were not Intended In any way to weaken the stIpulatIon 
process See Rule 91 (a)(2) 

Contrary to [the taxpayer's] assertion that there IS no "practIcal and 
substantial reason" for grantIng a protective order In these 
circumstances, we find good cause for domg so [Taxpayers] have failed 
to comply With the letter and spmt of the discovery rules The 
attempted use of wntten interrogatories at this stage of the proceedings 
sharply conflicts With the Intent and purpose of Rule 70(a)(1) and 
constItutes an abuse of the Court's procedures 

Accordingly we conclude that [the IRS's) motion for a protective order 
should be granted and (the IRS IS] relJeved from takmg any actIon WIth 
respect to these wntten Interrogatones The partIes will be dIrected to 
have Informal conferences dUring the next 90 days for the purpose of 
making good faIth efforts to exchange facts documents and other 
informatIon Since the cases have not been scheduled for tnal, there IS 
suffiCIent tIme for the partIes to confer and try Informally to secure 
the eVIdence before resorting to formal dIscovery procedures If such 
process does not meet the needs of the parties they may then proceed 
WIth dIscovery to the extent permItted by the rules 

In summary It IS Important for practloners to realize that Branerton 
stili reflects the primary mode of operation Informality and sprnt of 
cooperation that IS sought and expected In Tax Court practice and 
IJtlgatlon Certainly, we have a signtficaf't flurlbe r of multi-million, 
even multi-billion dollar cases In the Tax Court and informality and 
cooperation IS difficult when such numbers are at stake 

In my opinion however In the smallest and even In the largest cases 
the Tax Court stili expects the baSIC principles reflected In Branerton 
to be attempted first and applied before eIther party goes after the 
other With elaborate and cumbersome formal discovery For a diSCUSSion of 
the continued Viability of the Branerton princIples In the context of 
large-dollar tax cases the Tax Court's reViewed opinion In Mary Kay Ash 
v CommiSSioner 96 T C 459 (1991) IS noteworthy (see partlculary my 
concurnng opinion at 476) It Will surely be on the final exam 

We will next talk more about the formal discovery rules that are 
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We wIll next talk more about the formal dIscovery rules that are presently 
aVaIlable m the Tax Court, how they compare WIth the formal dIscovery rules of 
the Federal Rules of CIVIl Procedure, and how the rules m recent years have 
moved somewhat sIgmficantly m the dIrectIOn of the Tax Court's Branerton 
procedure 

Formal Tax Court DIscovery-Rules 70-75 

As explamed, assumIng the partIes have complIed WIth Branerton and have 
mformally exchanged baSIC facts and documents, the Tax Court does have In 
place formal dIscovery rules that the partIes m the Tax Court can tum to and 
utIlIze to obtam addItIOnal mformatIOn from the opposmg SIde 

These Tax Court rules are SImIlar to, but do have a few sIgmficant dIfferences 
from, the formal dIscovery rules of the Federal dIstnct courts After reiteratmg 
the baSIC Branerton polIcy of a strong preference for mformal dIscovery, Rule 70 
proVIdes baSIC guIdance on how to conduct formal dIscovery m the Tax Court 

Rule 71 proVIdes for "mterrogatones" whIch are SImply wntten questIOns, 
authored by the lawyer for one party that are propounded on the opposmg party, 
answers to whIch are wntten by the lawyer for and SIgned by the opposmg party 
Interrogatones are generally good for askmg the opposmg party to IdentIfy 
WItnesses and relevant documents, and for askmg general background facts, all of 
whIch should have been turned over Informally under Branerton They are 
generally not good for askmg tough, pomted questIOns on key aspects of the case 
Lawyers respondmg m wntmg to mterrogatones find It too easy to 
"mIsunderstand" the questIOns, to hedge or be ambIguous, or to evade the most 
damagmg aspect of the questIOns 

Rule 72 prOVIdes for requests for productIOn of documents Agam, under 
Branerton, all relevant documents should have been turned over There should be 
lIttle use for eIther mterrogatones or requests for productIOn of documents m the 
Tax Court, If the partIes are complymg WIth the mandate for mformal dIscovery 
SometImes, however, mterrogatones are useful Just to pm the opposmg party 
down m wrItmg on some baSIC facts that the propoundmg party already knows .. 
What IS the preferred recourse If, m the Tax Court, one party does not comply 
With the mformal dIscovery rule, does not exchange mformatIOn mformally, and 
may even refuse to meet? Should you proceed, at that pomt, to serve on the un­
cooperatmg party formal dIscovery? Generally, no It IS my preference that m 
such a SItuatIOn, the lawyer fIrst notIfy my office and request of my secretary that 
a conference call be set up to dISCUSS WIth me the breakdown of mformal 
dIscovery We WIll together usually reach a qUIck agreement as to the level of 
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mformal chscovery that IS to occur or as to type and tImlng of formal chscovery 
that IS appropnate 

Also, If after mformal and formal dIscovery IS completed, the effort to snpulate 
baSIC facts and documents under Rule 91 breaks down, I prefer that the partIes 
nonfy my office of that fact and request a conference call to dIscuss the problem, 
rather than file a wntten monon under Rule 91 (f) to compel the other party to 
stIpulate Such a motIOn IS always dIfficult and nme consummg to wnte, paInful 
for me to read, and mconc1usIve when the other SIde responds m kInd (namely, by 
submlttmg a response that blames all the dIfficultIes on the other party) 

Gomg back to the formal dIscovery rules of the Tax Court, Rule 74 proVIdes for 
"consensual" dIscovery deposItIons under oath of the taxpayer, or of other key 
WItnesses that both partIes agree should be deposed and put under oath 
DeposItIOns are very useful Often the best tactIc for a lawyer to take who has a 
partIcularly credIble WItness IS to make that WItness avaIlable before trIal to the 
other SIde VIa a deposItIOn The case may be settled soon thereafter 

As mdIcated, m the Federal dIStrIct courts, depOSItIOns by government lawyers for 
the IRS of the taxpayer are common, and commonly allowed over the ObjectIOn of 
the taxpayer and hIS or her lawyer Rule 75 of the Tax Court, however, proVIdes 
that when the IRS seeks to take a depOSItIOn of the taxpayer and the taxpayer 
objects, the Tax Court has no authonty to order that the taxpayer submIt to the 
depOSItIon Rule 75 only proVIdes that when a depOSItIon IS not agreed to by the 
other SIde, the party seekmg the depOSItIOn may file a mohon WIth the Court for 
an order permIttmg the depOSItIOn to be taken, but only of a non-party WItness 

Thus, m the Tax Court, we have, m my oprnIOn, the rather odd and unfortunate 
SItuatIOn that In a multI-mIllIon dollar, large and complex case, the IRS WIshes to 
depose the taxpayer, or the preSIdent of the taxpayer corporatIOn, who knows all 
ofthe mnmate detaIls of the transactIOn and of the Issue (e g , a hobby-loss or a 
for-profit actIVIty Issue), the taxpayer can veto the depOSItIon and force the IRS 
lawyer to Watt untIl the tIme of tnal to eyeball and questIOn the taxpayer for the 
first tIme 

TheoretIcally, the Tax Court Judge mIght try to order the depOSItIOn of the 
taxpayer under some other general rule of case management, but to my knowledge 
that has never been done, and It would be contrary to the wordmg and 
understandIng of Rule 75 
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DAY 3 

Trials In the Tax Court 

I BASIC PRINCIPLES 

Federal tax litigation In general has long been regarded as the most 
"cIvil" of all Federal court litigation, and litigation In the Tax Court 
IS regarded as perhaps the most "cIvIl" of all tax litIgatIon By "cIvIl" 
I mean somewhat forgIVIng, less rigId, more Informal, less intImidating, 
less costly, ml'llmal formal discovery, and rather loose interpretatIon of 
Federal Rules of EVidence, particularly the hearsay rule and bUSiness 
records exception thereto 

Many tax lawyers who are tax planners would be qUIte reluctant to 
litigate a tax refund case In the Federal dIstrict courts, and they would 
likely hIre a litigator to "first chaIr" the case Many tax planners, 
however, wIth little If any lItIgatIon experience, would not be too 
heSItant to lItIgate theIr client's case In the Tax Court 

ThiS baSIC and slgmficant drfference between litigatIon and a trial In 

the Federal dlstnct courts versus a tnal In the Tax Court IS 

attnbutable to varIOUS factors -- the early history of the Tax Court as 
an Executive Branch adminIstrative heanng agency, the fact that the Tax 
Court does not have criminal Junsdlctlon nor JUry tnals and the fact 
that many of the Judges that have been appointed to the Tax Court over 
the years had a tax plannIng background, not a litIgation background 

As a result of the above In the Tax Court the rules of eVidence are more 
loosely applied The judges tend to be more Interested m technical tax 
aspects of the case, rather than probing mto the "Ins and outs" of the 
Rules of EVidence Also and unfortunately Judges of the Tax Court 
receive little formal CLE tramlng m the Rules of EVidence 

Awareness ofthe above factors Will help you In litigating In the Tax 
Court If you have a knotty eVidentIary problem that you antIcIpate at 
tnal prepare well, have the cases In support of your POSItIon at hand 
and don't assume the judge WIll be up to speed on the mcetles of the 
Rules of EVIdence You may even want to bnng the eVidentIary problem to 
the Judge's attention before tnal and bnef the question In advance of 
the tnal 

Keep In mind that In the Tax Court the Judge 'will decide the case -- no 
JUry All of your arguments -- legal eqUItable procedural eVIdentiary 
-- will be deCided by the Judge before you From your very first oral or 
written commUnication With the Judge In the case you are talkIng to the 
sole perso'l who will make the deCISion (barfing Court review which we 
Will talk about later In the week or appeal) and that In each 

29 



commUnication with the Judge you are establishing your credibility and 
rapport with tne Judge 

Always, especially m every oral communication With the judge about the 
case -- In person or on the phone - make sure you know and can explam 
three basIc pieces of mformatlon about the case 

(1) What IS the total $ amount Involved In the case, 

(2) What are the key Issues In the case, and 

(3) What years are Involved 

The above 3 pIeces of informatIon a judge always wants to know In order 
to resolve a discovery dispute pnor to tnal, to rule on a matter of 
relevancy to diSCUSS any aspect of the case Why? Because these 3 
pieces of mformatlon allow the judge to have a sense of what the case IS 
about, of ItS magnitude, of Its scope, of what might be relevant to 
resolution of the case and the Issues, and how the case might be prepared 
for tnal and be tned 

So often the lawyers raise pretrIal problems that they allege IS 
crItical I will Interrupt them and ask "First tell me thiS about the 
case, what years are Involved and what are the key Issues?" 

The response I too often get IS, "Well, let's see the files are In the 
next office It Will take me a minute or two to get that information 
More often than not In WrItten motions to compel discovery or to compel 
stipulations the lawyers do not provide thiS mformatlon In those 
cases my secretary must then pull out the file and we have to wade 
through other documents to get that information 

Always be prepared, at any pOint In a case to answer the above 3 
questlonsl 

One other baSIC pnnclple Remember the Judge IS not your opponent The 
judge IS not your enemy, nor your Impediment to Justice and VictOry The 
judge IS suppose to be and likely IS your only "vehicle" through which 
you are gOing to obtain Justice If at all .. 
Accordingly do not view questions from the Judge as "interruptions" to 
the "SCrIpt' of your opening statement or of th_e questIOns you have 
prepared for your witness or for cross examination of another witness 
Every interruption or question from the Judge -- of you or of a witness 
-- IS a Signal as to where the Judge IS, what the judge IS thinking 
about what the judge thinks IS Important View It as an opportunity to 
turn your attention your statements your questions your time directly 
to the matters that the judge 's thinking about Deal With that question 
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Don't go back to your scnpted questions or statement until you are sure 
the judge IS ready to do so 

Even better, know your case so well, that you don't need to use a scnpt 
ThiS all comes With expenence I also used a scnpt the first few 
tnals, and I also lost my moot court tnal In Law School 

II Tax Court Rules 

As you have noticed from my repeated reference thereto, the Tax Court has 
Its own set of pretnal and tnal rules that govern many aspects of a Tax 
Court tnal Just above every court has Its own set of local rules 
Always check those local rules before filIng and before trymg a case In 
any court With which you are not famllar 

The particular rules of the Tax Court that apply to the conduct of actual 
tnals In the Tax Court are found In Tax Court Rules 132-152 Manyofthe 
other Tax Court rules Will, of course also come Into play at different 
stages of your case 

As Steve Salch has already explained most of the Tax Court tnals are 
set on General Tnal Calendars on which perhaps 50 to 100 cases Will be 
set for tnal on the same 1 or 2 week tnal calendar Many of the cases 
Will settle and the judge usually end up actually trying 5 to 10 cases 

After the tnal the judge may render an Immediate "bench" opInion or 
more tYPically ask for post tnal bnefs from the parties, and then 
deCide the case by wntten memorandum or diVISion opInion explaining In 
detail the findings of fact and law upon which the Judge's declson IS 
based I will explain later In the week the Court ReView and Conference 
proced ure of the Tax Court 

If your case has some unique aspect to It or If you antiCIpate that the 
tnal of your case will take more than a few days you should notrfy the 
Judge a number of months before the tnal calendar IS to begin to 
explain that the case Will take a number of days and at least give the 
judge the opportUnity to set the case for tnal on speCIfic days of that 
calendar 

If your case IS partIcularly complex or large and IS gOing to Involve an 
unusually complex pretnal proceedings and/Qr an unusually long tnal 
you should serIously conSIder filing a motion to have the case speCially 
aSSIgned to a judge long before It IS put on a general tnal calendar 
Usually the ChIef Judge grants such a request partlculary If It comes 
Into the court as a JOInt request from both the taxpayer and the IRS 

The Federal Rules of EVidence apply In the Tax Court although as 
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stated, not as stnctly as In the other Federal courts Certainly, any 
Federal court decIsIon interpreting and applYing a Federal Rule of 
EVIdence IS good authonty for any, eVIdentIary problem you may have In 

the Tax Court Note that the Tax Court's Rule 143(a) state that these 
Federal Rules of EVIdence shall apply In the Tax Court as they are 
Interpreted by the U S Dlstnct Court for the DIstrict of ColumbIa If a 
partIcular rule of eVIdence, however, IS Interpreted drfferently by the 
9th CIrcUIt Court of Appeals, and If the Tax Court tnal IS bemg 
conducted In San FrancIsco and IS appealable to the 9th CIrcUIt, the Tax 
Court likely would defer to the 9th CircuIt's interpretation 

I WIll explam more thIs rule of deference by the Tax Court to the law of 
the applicable court of appeals -- known as the Golsen rule - later In 

the week 

WIth the notIce of settIng of a case on a general tnal calendar, you 
WIll receIve from the Tax Court a Standard Pretrial Order A typIcal such 
order IS set forth below ThIs IS my order for my tnal calendar 
beginnIng next March In San FranCISco Note that thIs order Includes an 
explanatIon of an expenmental settlement Judge or medIatIon expenment 
that the Tax Court IS pIloting In San FranCISco and Los Angeles 

At the beglnnrng of a Tax Court tnal, each lawyer should be able to 
explain what has been stIpulated, what exhIbits can be admitted Into 
eVidence and each lawyer Will then be expected to make a brief opening 
statement Please do not read your opening statement 

An opening statement should bnefly (In 5 to 15 minutes) summanze the 
eVidence you anticipate Will be offered to prove up your Side of each of 
the main Issues In the case It should gIve the Judge some advance signal 
of what you think your key eVidence IS that you think entItIes your 
dent to win 

Another Important strategy In every case whIch should be dIsclosed and 
explained In your opening statement IS whether you are relYIng on 
alternatIve arguments If so each alternative argument should be 
explamed ThIS takes some careful thought Many lawyers do not thmk 
through alternatIve arguments and can not explain them well For each 
alternative argument you should be able to explain 

(1) what IS the argument and why IS It being made In the alternatIve? 

(2) IS the alternative argument consIstent or inconsIstent WIth other 
arguments? 

(3) what triggers the argument? 

(4) what moots the argument? 
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Remember that In the Tax Court the taxpayer generally has the burden of 
proof The taxpayer should subpoena for tnal testimony all witnesses 
that tre taxpayer needs to make their case and all custodian of records 
that the taxpayer needs to have produce records at the tnal 

Generally, records should have been obtained from the opposing party 
Informally under Branerton and from third parties by deposition 
subpoena, If necessary, prior to the tnal via a consensual deposition 
under Rule 74 

The Tax Court's subpoena power IS nationwide, and the Tax Court Clerk's 
Office can provide subpoenas for service on the witnesses The Tax Court 
has authority to enforce the subpoenas and to Imprison witnesses for not 
hononng a trial subpoena 

Usually, because of the burden of oroof the taxpayer proceeds first to 
call Witnesses, followed by cross examination by the IRS lawyer If the 
fraud addition to tax IS Involved, the IRS Win often, by agreement or by 
direction of the court be expected to go first with ItS wltneses 

Occasionally, the parties Will be expected to make closing arguments at 
the end of the tnal Here, the lawyers should attempt to summanze the 
key eVidence that actually has come Into eVidence and that they believe 
would support a decIsion In their client's favor on each Issue 
Thereafter, unless a bench opInion IS rendered the Judge Will set a 
post-tnal briefing schedule 

Below please see a sample Standard Pretrial Order the attached 
explanation of the experimental settlement Judge procedure, and a form 
that can be used for the pretrial brief that the Standard Pretrial Order 
requires be served on the opposing party and filed before the tnal 

UNITED STATES TAX COURT WASHINGTON 0 C 

STANDING PRE-TRIAL ORDER 

To the parties In the Notice of Trial to which thiS Order IS attached 

PoliCies 

You are expected to begin diSCUSSions as soon as practicable for purposes 

33 



of settlement and/or preparation of a stipulation of facts Valuation 
cases and reasonable compensation cases are generally susceptible of 
settlement and the Court expects the parties to negotiate In good faith 
wIth thIs objective In mmd All mInor Issues should be settled so that 
the Court can focus on the Issue(s) needIng a Court decIsion 

If dl'fficultles are encountered In communIcatmg with another party, or 
In complymg with this Order, you should promptly advise the Court In 

wntmg with copy to each other party, or m a conference call among the 
parties and the tnal Judge 

Contmuances Will be granted only In exceptIonal cIrcumstances See Rule 
134, Tax Court Rules of PractIce and Procedure Even jomt motIons for 
contInuance Will not routInely be granted 

If any unexcused faIlure to comply wIth thIs Order adversely affects the 
timing or conduct of the tnal the Court may Impose approprIate 
sanctIons, mcludlng dIsmissal, to prevent prejudice to the other party 
or ImpOSition on the Court Such faIlure may also be conSidered m 
relation to diSCiplInary proceedmgs mvolvlng counsel See Rule 202(a) 

An expenmental Settlement Judge Procedure WIll be available on this 
tnal calendar See attached notIce explamIng thIs procedure 

ReqUirements 

To effectuate the foregOIng policIes and an orderly and efficIent 
dISPOSitIon of all cases on the tnal calendar It IS hereby 

ORDERED that all facts shall be stIpulated to the maxImum extent 
pOSSible All documentary and WrItten eVIdence shall be marked and 
stipulated m accordance WIth Rule 91 (b) unless the eVidence IS to be 
used to Impeach the credIbIlIty of a wItness Objections may be 
preserved m the stIpulatIon If a complete stIpulatIon of facts IS not 
ready for submISSion at tnal, and If the Court deterrmnes that thiS IS 
the result of eIther party's failure to fully cooperate In the 
preparation thereof the Court may order sanctIons agamst the 
uncooperative party Any documents or matenals whIch a party expects to 
utilIze In the event oftnal (except for Impeachment) but whIch are not 
stIpulated shaU--be Identified In WrItIng and exchanged by the parties 
at least 15 days before the first day of the tnal sessIon The Court may 
refuse to receIve In eVIdence any document or materIal not so stipulated 
or exchanged unless otherwIse agreed by the partIes or allowed by the 
Court for good cause shown It IS further 

ORDERED that unless a baSIS of settlement has been reached each party 
shall prepare a Tnal Memorandum substantIally In the form attached 
hereto and shall submit It dIrectly to the underSIgned and to the 
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opposing party not less than thIrty (30) days before the first day of 
the tnal sessIon It IS further 

ORDERED that wItnesses Shall be IdentIfied In the Tnal Memorandum with a 
brief summary of the anticipated testimony of such wItnesses Witnesses 
who are not Identlfied will not be permItted to testIfy at the trial 
wIthout leave of the Court upon sufficient showing of cause Unless 
otherwIse permItted by the Court upon timely request, expert wItnesses 
shall prepare a written report which shall be submItted directly to the 
undersigned and served upon each other party at least 30 days before the 
first day of the trial session An expert wItness' testImony may be 
excluded for faIlure to comply wIth thiS Order and the provIsions of Rule 
143(f) It IS further 

ORDERED that, where a baSIS of settlement has been reached, stipulated 
decIsions shall be submitted to the Court prior to the first day of the 
trial sessIon AddItional time for filmg of settlement documents will be 
granted only where It IS clear that settlement has been approved by both 
parties, and the parties shall be prepared to state for the record the 
baSIS of settlement and the reasons for delay In filing documents The 
Court will specify the date by whIch settlement documents Will be due and 
expect proposed deCISions to be submitted by such date It IS further 

ORDERED that all parties shall be prepared for trial at any tIme dunng 
the term of the trial session unless a specific date has been previously 
set by the Court It IS further 

ORDERED that every pleading motIon letter or other document submitted 
to the Court by any party subsequent to the date of the notice of tnal 
shall be served upon every other party or counsel for a party and shall 
contain a certIficate of service as speCIfied In Rule 21 (b) 

Dated Judge 
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NOTICE OF EXPERIMENTAL SETTLEMENT JUDGE PROCEDURE 

Consistent with the Increased utIlization by Federal courts of vanous 
alternative dispute resolution technrques, dunng the San FrancIsco tnal 
calendar beglnnrng March 17, 1997 on which this case IS calendared for 
tnal, the Tax Court, as an expenment only will have avaIlable a 
JudIcial officer, other than the tnal Judge, to act as a confidentIal 
settlement judge or confidential medIator It IS expected that thIs 
expenmental procedure would be available In those cases that do not 
settle In the normal course of pre-tnal settlement negotIatIons between 
the parties and where the partIes or the Court believe that use of a 
settlement Judge wourd be of assistance to the expedIted resolution of 
the case 

It IS Intended that the settlement judge generally would not be asked to 
assIst In medIating Issues In a case untIl after the partIes have 
participated fully and In good faith In settlement negotiations between 
themselves 

Under this expenmental settlement Judge procedure any party In a case 
may submIt a wntten request to the Court to discuss the case WIth the 
settlement Judge Such request should be accompanred by a representation 
that the party making the request has already participated In good faIth 
settlement negotiatIons With representatIves of the opposmg party In the 
case The request should also Include a representation that a copy of the 
request has been sent to the opposing party and a representation as to 
whether the opposing party agrees With the proposal that the matter be 
referred to a settlement Judge 

Also unless an agreement for the settlement of your case has already 
been reached In your Tnal Memorandum which should be filed no later 
than February 14 1997 please indicate whether mediation of the Issues 
In your case by the settlement Judge would In your oplnron be 
appropnate 

Use of the expenmental procedure deSCribed herem Will generally not 
JUStify a continuance In a case 

It should be noted that a change has been made to the ST.ANDING PRE­
TRIAL 
ORDER to accommodate thiS expenmental procedure (namely your Tnal 
Memorandum IS due not less than thirty (30) days before the first day of 
the tnal session) 
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Tnal Calendar SAN FRANCISCO, CALIFORNIA Date MARCH 17, 1997 

TRIAL MEMORANDUM FOR (Petltroner/Respondent) Please type or prInt 
legIbly (ThIS form may be expanded as necessary) 

NAME OF CASE DOCKET NO (S) 

ATTORNEYS PetItIoner _________ Respondent 
________ Tel No Tel No 

AMOUNTS IN DISPUTE Year(s) Deficiencies Additions Damages 

STIPULATION OF FACTS Completed ___ In Process ____ _ 

ISSUES 

WITNESS(ES) YOU EXPECT TO CALL (Name and bnef summary of 
expected 
testimony) 

CURRENT ESTIMATE OF TRIAL TIME _______ _ 

(Contmued on back) 
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SUMMARY OF FACTS (Attach separate pages If necessary to Inform Court 
of facts In chronological narrative form) 

BRIEF SYNOPSIS OF LEGAL AUTHORITIES (Attach separate pages, If 
necessary, 
to discuss fully your legal position) 

EVIDENTIARY PROBLEMS 

DO YOU WISH TO DISCUSS THIS CASE WITH THE SETTLEMENT 
JUDGE? 

DATE ________________________________________ _ 

Petltloner/Respgndent 

Return to Judge Stephen J SWift United States Tax Court Room 316400 
Second Street N W Washington 0 C 20217 (202) 606-8731 

III EXPERT WITNESSES 
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A majority of cases htlgated 1n the Tax Court (as well as In the 
district courts and U S Court of Federal Claims) Involve the tax 
statutes and regulations as mere background - Important background to 
make one's arguments to deCide the case and to understand the opmlon 
that IS reached But at the core of most cases (I e , most cases turn on) 
not some narrow or esotenc prOVISion of tax law Rather they turn on the 
facts I 

Common fact Issues litigated In the Tax Court Involve tax fraud, the 
valuation of property, the "Innocent spouse" status of one of a husband 
or Wife, the allocation of Income and expenses between related parties, 
taxpayers' liability for negligence or the other CIVil penaltIes, the 
legitImacy of a purported business actIvity or the for-profit objectIve 
of a taxpayers' actiVity, and substantIatIon of claImed business 
expenses All of these Issues and most others, are fact intensive 
Frequently, posItIons taken In factually intensive trials Involve unrque 
expertIse that IS addressed by the partIes vIa expert witness reports and 
expert wItness testimony 

Rules 702 and 703 of the Federal Rules of EVidence allow experts to 
testify and to gIve opinion testimony (1) where such testimony IS 

regarded as benefitting the tner of fact to understand the case and to 
deCIde Issues of fact and (2) where the particular witness called IS 
qualified to give an expert opinion on the matter 

Rule 704 of the Federal Rules of EVidence allows experts to give opinIons 
on ultimate Issues In the case and too often experts attempt to do so 
Just that and no more or to gIve opinions on SubSidiary Issues but 
Without explaining the factual baSIS therefor 

Tax Court Rule 71 (d) allOWing Interrogatones that ask for an expert 
witness's opinion and the speCific baSIS and reasoning therefor Rule 76 
allOWing formal depOSitions of experts to be taken and Rule 143(f), 
requITIng expert witnesses to prepare wntten reports settmg forth their 
opInions and the speCific facts and reasoning In support thereof are all 
Intended to give the parties In Tax Court cases the tools they need to 
force experts to dlsGlose fully the facts data and reasoning on which 
they have and do rely In reaching their opinions .. 
In tax htlgatlon expert witness testimony often would clearly benefit 
the court Too often however the particular ~xpert witness testimony 
that IS offered IS so conclusory so superfiCial so one-Sided and 
obViously biased In favor of the Side who IS paying the expert witness 
fee that the expert witness changes form an Independent expert Into a 
, gun slinger' for the client 

In litigating many tax shelters dUring the 1980s Tax Court Judges saw 
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more "experts" than they knew eXisted Many of these so-called experts 
probably started out as Independent experts but became so "energetic" 
about their chents' case that they appeared to lose their Independents 
and to take on the status of "advocates" for one side or the other -
just another "assistant" for the lawyer who hired the expert 

In such Situations, courts are increasingly willing to call It as they 
see It, and to reject or Ignore the so-called expert's testImony on the 
grounds of bIas and lack of Independence As explained by one court of 
appeals Judge on thIS pornt In the context of expert testimony submItted 
by way of an affidavIt In support of a motIon for summary Judgment 

Rule 705 [of the Federal Rules of EVIdence] allows experts to present 
naked opinIons AdmissIbIlity does not Imply utility [The expert] 
presented nothrng but conclUSIons -- no facts no hint of an inferentIal 
process, no diSCUSSIon of hypotheses conSidered and rejected * * * An 
expert who supplies nothing but a bottom line supplies nothIng of value 
to the JudiCIal process 

*** 

Judges should not be buffaloed by unreasoned expert opinions * * * ukase 
In the gUIse of expertIse IS a plague In contemporary htlgatlon * * * 

[The expert] cast aSIde hiS scholar's mantle and became a shill for [the 
chent] * * * [MId-State Fertilizer V Exchange Nat Bank 877 F 2d 1333 
1339-1340 (7th Clr 1989)][Cltatlons omItted 1 

Tax Court Rule 143(f) anticipates that the expert witness Will prepare 
and submIt a wntten report and therein thoroughly explain the underlYing 
facts and reasoning on which the conclUSion IS based The Rule also makes 
It clear that such expert witness report will generally serve as the 
expert's direct tnal testImony and that the lImited oral testimony that 
WIll be heard from the expert Will occur on cross examination or on 
rebuttal not on direct examination Most judges on the Tax Court 
probably approach expert wItness testimony In that fashion and limit or 
allow no direct testimony from the expert witness once the expert's ... 
report has been admItted Into eVidence 

Personally, I prefer that after an expert's report IS submItted Into 
eVidence the expert then spend a period of time on direct eXamination, 
personally explaInIng the key facts and the reasonIng relied on In the 
report I want to eye-ball the expert witness hear the expert explaIn 
the report evaluate the expert's credibility profeSSionalism and 
objectiVity Otherwise I have Just the expert's cold wrItten report to 
go on and the expert's defenSive testImony on cross examination and I do 
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not feel as comfortable evaluating the weIght to be gIven one expert over 
another 

In summary, In the T-ax Court, it IS my recommendation that qualIfied 
experts be used, where approprIate to assIst the court on technIcal 
matter The expert's wntten report should be submItted tImely, In good 
form and style, and WIth complete explanatIons of the facts and reasonIng 
rehed on The partIes should be prepared to allow the experts to be 
deposed under Rule 76, and to meet Informally WIth each other to attempt 
to come to a meeting of he experts' minds 

At tnal, the partIes should be prepared to ask, and the experts should 
be prepared to respond to, some key questIons about the expert's report, 
and the facts and reasoning relred on ThIS should occur, In my OpInIOn, 
not only on cross, but also on dIrect examination by the party offenng 
the expert wItness report To clarIfy your particular judge's preference 
With regard direct examination and testimony from the expert to 
personally explain hiS report before he IS subject to cross examination 
check With your partIcular Judge before the tnal 

IV SMALL CASE PROCEDURES 

For cases involVing Income or gift tax defiCienCies alleged by respondent 
of no more than $10000 for each year, or no more than $10 000 In estate 
taxes, taxpayers have the option of filing petitIons In the Tax Court 
WIth respect thereto and of electing the "Small" or "S" case procedures 
descnbed In IRC sectIon 7463 and In Tax Court Rules 170-183 

For cases involVing defiCIenCies of no more than $10 000 per year the 
"S' case election or deSignation IS generally at the option of the 
taxpayer and IS generally made In the petition The election also can be 
made later by the taxpayer at any tIme before tnal If the case IS 
perceived by IRS or by the Court to be of particular SIgnificance or 
legal Importance the IRS may object and may file a motion to have the 
"S" case deSignation removed from the case and to have the case treated 
as a regular case, or the Court may so order on ItS own Initiative 

Form 2 In the AppendiX to the Tax Court's Rules IS a sample form petition 
that can be used for filing a case as an "s ' case 

There are two pnmary consequences to "S case deSIgnation 

(1) The trIa! of "S cases by Specla! TrIal Judges IS to be conducted on 
a very Informal baSIS The rules of eVidence are relaxed "Any eVidence 
deemed by the Court to have probatIve value shall be admIssIble Rule 
177(b) and 
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(2) No appeal from deCISions of Special Tnal Judges in'S" cases IS 
allowed Neither the IRS nor taxpayers may appeal decIsions rendered In 

"S" cases 
\ 

As a result of #1 above, taxpayers In the tnal of "S" cases generally 
are pro se or not represented by lawyers, and Special Tnal Judges often 
Will provide some active assistance to taxpayers In the conduct of the 
tnals For example, Special Trial Judges may make a particular effort to 
ask questions of witnesses and to make suggestions to taxpayers that 
would not occur In the trial of regular cases 

The pretrial rules of Informal dlscovery, stIpulation, and formal 
discovery that we have already discussed In this seminar generally apply 
to "s" cases Generally, pre-tnal and post-tnal briefs are not filed by 
the taxpayer nor by the IRS In "S" cases 

The objective of the "S" case procedure IS to provide a forum In whIch 
legal technicalities are de-emphaSized, the rules of eVidence are not 
applied stnctly, and the SpeCial Tnal Judge IS expected to conduct the 
tnal In a manner that makes It practicable for a pro se taxpayer to 
handle the case and stili have some reasonable posslblhty of success 

As a result of #2 above, In decldmg "S" cases SpeCial Tnal Judges have 
mor~ ability to "do equity" and to make "estimates" of expenses and other 
Items that are at Issue but not documented or substantiated A related 
aspect of "S" cases that allows SpeCial Trial Judges to be more fleXible 
do more equity, and to be less technical than In regular cases IS the 
provIsion that "S" cases which are written up In what we refer as 
"Summary Opinions" are not treated as precedentlal should not be Cited 
as authonty, and are not published See section 7463(b) 

A number of law schools have established law cliniCS and offer assistance 
and legal representation particularly to pro 5e taxpayers in'S' cases 

Further a number of State and local bar aSSOCiatIOns have established 
pro bono programs under which pro se taxpayers In both tIS 1 cases and In 
regular cases are offered pro bono assistance at the calendar call 

Note that upon the filing of'S' case petitions the IRS IS not reqUired 
to file answers and a taxpayer should contact the local IRS Dlstnct 
Counsel office to determme whom to talk to about the case 

SpeCial Tnal Judges conduct • S" case calendars In a number of small 
cIties In which the PreSidentially apPointed Judges do not Sit for tnal 
of regular cases For example "S" case tnal calendars may be held In a 
city such as Fresno CA whereas the regular tnal calendars In 

California are held only In Los Angeles San FranCISco and San Diego 

42 



When an "S" case calendar IS put together, all cases requesting that City 
for Its tnal venue that Involve tax deficiencies of no more than $10,000 
will hkely be put on that calendar and tried by a Special Tnal Judge, 
whether or not the "s" case election has been made Cases so tned by 
Special Tnal Judges In which the "S" case election has not been made 
are not tned as "S" cases, and the taxpayer and the IRS will have the 
nght to appeal such a case But the SpecIal Tnal Judge will preside at 
the tnal and will wnte up the opInion and deCIde the case, but under 
the regular Tax Court rules 

Special Tnal Judges also have authOrIty to try cases InvolVing amounts 
In dispute In excess of $10,000, when assigned such a case by the Chief 
Judge Those cases, of course, are not treated as "S" cases and both 
parties have full nghts of appeal See Rule 183 In such cases 
involVing more than $10,000, the proposed wntten opinions of Special 
TrIal Judges must be reviewed and approved by a Presidentially appointed 
Judge 

V Bench Opinions or Oral Findings of Fact and Oral ConclUSions of Law 

The Tax Court conducts no JUry tnals All Issues raised In cases that 
are trIed must be deCided by the Tax Court tnal Judge Section 7460 
makes It clear that deCISions of the Judges of the Tax Court are to be In 

wntten form 

Many of the opInions take an enormous amount of time to wnte up At the 
same time, section 7459 specifies that our deCISions are to made "as 
qUickly as practicable" 

In recognItion that many cases that are tried do not Involve complex 
Issues and that to require such deCISIOns to be rendered In a formal 
wntten opinion mIght we!! be merely postponing the inevitable, section 
7459(b) and Rule 152 proVide that Tax Court Judges and Special Tnal 
Judges may, In appropnate cases deCide the case by "oral" findings of 
fact and conclUSions of law that IS by rendenng a "bench" opInIon 
Immediately after the tnal 

A bench opinion IS simply-an opinion that the Judge after the tnal 
reads or speaks Into the record The parties and the lawyers are 
typically stili present and the Judge renders aUlck Justice The bench 
opinion IS then transcnbed by the court reporter and a wntten copy of 
the bench op'nion IS serveD on the partIes and available to be reVIewed 
by an appellate court If It IS appealed 

As a resource to use for bench opInIons Judges will frequently look to 
the partIes' pre-tnal bnefs If you antiCipate that your case may be 
SUitable for a bench opinion (keep In mind that bench opinions are not 
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rendered Just agamst taxpayers), prepare a more extensIve pre-tnal bnef 
ProVIde some good quotanons and CItatIOns from the Tax Court and from 
your CIrCUIt court of appeals on the general pnnclples of law that are 
applIcable, and proVIde m your pre-tnal bnef some good factual 
background mformatIOn on the Issues m your case 

Where the above type of mformatIOn IS not readIly avaIlable for eht Judge 
to use m a bench opmIOn, even though the case maybe relanvely SImple and 
qUIte sUItable for a bench opmIOn, the Judge may declme to do so, and you 
may end up haVIng to file post-tnal bnefs and waltmg 6 months or more for 
your deCISIOn 

Can you ask for a bench opmIOn, and If so would you do so at the 
begmmng of the tnal or at the end of the tnal? Yes, you can ask, but be 
tactful and suggest, rather than ask Even better, dISCUSS It IS advance WIth 
your opposmg lawyer, and perhaps you two can agree that eIther way It IS 
decIded, a bench opmIOn would be appropnate Then, you mIght Jomtly 
represent to the court at the begmnmg of the tnal that the case should not 
need post-trIal bnefing, that you have filed good pretnal bnefs, that the tnal 
eVIdence wIll cover the remammg factual matter, and that the court "may 
WIsh to conSIder rendenng a bench opIllIOn [Ill your favor, of course] " 

Note that aJudge III a bench opIlllOn IS still reqUIred to state orally the 
speCIfic findmgs of fact that are essentIal to support the decislOn Thus, you 
wIll stIll know what has been deCIded, why you have won or lost, and you 
should be able to fully evaluate whether an appeal IS appropnate As 
suggested earlIer, each party has full nghts of appeal from a bench opmlOn 

Are certaIll types of Issues umquely SUIted to bench OpmIOl1s? If IS not so 
much the type of Issue but rather the lack of compleXIty-factually and 
legally-of the partIcular Issue In your case that makes It SUItable for a 
bench opIlllOn Some Issues, however, do seem to be more susceptIble to 
bench opIlllOns that others SubstantIatIon Issues, Innocent spouse Issues, 
for-profit Issues, tax protestor Issues, addItIOns to ta\., fOJ e\.ample 

SometImes Judges are reluctant to render a bench opInIon because they 
don't want to be there In the courtroom, however, most Judges find that all 
partIes seem qlllte relieved to receIve the declslon so qUlck.ly How does 
the old saymg go?-' Justice delayed IS no JustIce at all " 

v Court ReViewed OPII1IOI1S 

The U S Ta\. COUl t's e\.lstence IS based on the perceIved need to have a 
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specialty "tax" court, wrth specialty "tax" Judges, and a procedure for 
insuring that those Judges Interpret and apply the tax law to taxpayers 
throughout the Country 10 a umform and thoughtful manner 

The need for unlform and thoughtful applicatIon of the tax law and facts 
to tax disputes IS addressed by way ofthe Tax Court's "court revIew" 
procedure Every written opmlon of a Judge IS submitted by the authoring 
Judge to the Chief Judge's Office where It IS reviewed by experience tax 
lawyers who work on the staff of the Chief Judge Assummg It passes that 
"review" the proposed oplnlon IS then circulated within the Court to all 
of the other Judges Assummg It IS not questioned by any of the other 
Judges, the opmlon Will be filed and served on the parties 

If, however the opinion IS questioned or challenged by by the Chief 
Judge or by any two of the other Judges of the Court dUring the above 
review process, the opinion Will not be filed at that time The authonng 
Judge Will have an opportunity to "negotiate" With the Chief Judge or 
With the other judges who have a problem With the opInion If the 
questions can be worked out or If modIfications to the opinion can 
satisfy the Judges who have questioned It, It can then be filed and 
served on the parties 

If the questions or concerns can not be worked out, and the authonng 
judge stands on the opInion as wntten, the opInion as proposed Will then 
be scheduled to be debated at a Court Conference of all 19 of the 
PreSidentially appOinted judges of the Tax Court ThiS Court review 
function of the Tax Court constitutes a quasI-appellate function of the 
judges of the Tax Court over proposed opinions of their colleagues After 
the debate a vote IS taken and a majority of the particIpating Judges 
controls 

If the opInion IS adopted as wntten, the dissenters can wnte dissenting 
opinions If the opInion IS voted down the authonng judge can agree to 
rewrite It the other way after whIch the reVIsed opInIon WIll usually 
come back to the Court Conference for another vote If the authOring 
Judge IS voted down and refuses to rewnte It the other way the case 
Will be reassigned to another judge to rewnte It the other way and the 
new opInIOn of the other judge Will then eventually come back to the 
Court Conference f.or another debate and vote 

Certam Informal gUIdelines eXist for the type of cases that Will be sent 
to Court Conference For example where the proposed opInion holds a 
Treasury Regulation invalid where the opInion addresses an Issue on 
which a recent Court of Appeals opinion has reversed an earlier Tax Court 
Opinion where the opinion would hold a section of the Internal Revenue 
Code unconstitutional where the opInion holds that a Treaty prOVISion 
trumps a section of the Internal Revenue Code the opinions would 10 all 
likelihood automatically be sent to Court Conference 
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If you have such a major Issue, you should be aware of the likelihood of 
Court Conference revIew and write your briefs and try your case 
accordingly Also, be aware that to Win your case you actually WIll have 
to convince at least a majority of the juges voting on the case, not Just 
the smgle judge sItting before you at the trial 

OccasIonally, a case goes to Court Conference because of the unusual way 
It IS written up, or because of partIcularly strong feelings wIthin the 
Court that It IS wntten up Incorrectly For example an unusually large 
$ case WIll attract attention wlthm the Court and may generate some 
slgmficant OPPOSItion because of the way It IS wntten or the conclusion 
It reaches If a number of judges officIally request the Chief Judge to 
hold the opInIon and to send It to Court Conference that request WIll 
normally be honored 

The Court Conference revIew of Important Issues and cases IS one of the 
most Important and most challenging aspects of being a Judge on the Tax 
Court As I suggested earlier, It makes me not only a tnal judge but 
also a quasI-appellate Judge The Tax Court's Court Conference revIew 
procedure IS not well understood and not fully appreCiated by many 
lawyers 

ThIS concludes our matenal for this semInar on certam aspects of the 
litIgatIon of Federal tax dIsputes In the U S 

Paul Stephan (pbs@vlrgmla edu) 
804-924-7098 fax 804-924-7536 
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94 STATUTES OF liMITATIONS 

Type of Action Limitation Period IRC § 

Clrum for refund of On or before later 6511(a) 
overpaid tax of 3 years after 

return filed or 2 
years after tax 
paid 

If statute of hml 6511(cX2) 
tatlOns WIlB ex 
tended by consent 
on or before 6 
months after expl 
ration of extended 
penod 

Flhng SUIt for Not before 6 6532(aXl) 
refund of overprud months from date 
tax of fihng refund 

claim (With no re-
sponse from IRS) 
or date of notice 
of disallowance 

Not after 2 years 6532(aX3) 
from date notice 
of dlBallowance IS 

sued or 2 yrs 
from date statuto-
ry notice of dlsal 
lowance was 
waived 

------------

Ch 5 

CHAPTER 6 

CHOICE OF FORUM IN CIVIL 
TAX LITIGATION 

§ 61 Introduction 

When efforts to resolve a tax dispute admmlstra­
tIvely fall, the taxpayer must deCide whether to 
pay the disputed tax (or abandon hopes of recover­
mg a claimed refund), or ,Instead to litigate the 
controversy At thiS stage, the taxpayer enJoys an 
unusual and Significant strategIc advantage the 
taxpayer m a CIVil tax controverlly can select 
among three different courts, each With different 
procedures, precedents and levels of expertise Al­
though "forum shoppmg" IS present m other as­
pects of our JudiCial system, m no other type of 
case IS one party favored With such broad discre­
tIOn to select among several courts the forum that 
IS most likely to rule m hiS favor 

The three avaIlable forums are the United States 
Tax Court, the Umted States distrIct courts, and 
the Umted States Claims Court (formerly the 
Court of Claims) To ensure that the proper forum 
IS selected, one must be familiar With the most 
Important features of each For example, factors 
that may determme the appropnate selection m­
clude whether a JUry tnal IS available, whether the 
taxpayer must first pay the disputed tax m order 
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96 CHOICE OF FORUM Ch 6 
to htlgate m that forum, the apparent expertIse of the Judges, and the precedents governmg declslons m the trIbunal 

The Tax Court 15 the forum chosen by most taxpayers AP, of September 30, 1988, there were 70,815 petItIOns pending In the Tax Court Involv­mg deficlencles totahng more than $22 hllhon As of the same date, there were 2,679 complamts pendIng In the U S dIstrIct courts seekIng refunds of $526 mIllIon and 829 complamts pendIng m the ClaIms Court seekIng refunds of $885 mllhon 1988 IRS Annual Report, 35, 38 
Stat15tlCS show that the taxpayer loses more of­ten m the Tax Court than In the other forums The IRS Annual Report for fiscal 1988 shows tax­payer VIctorieS In the Tax Court In 47% of the cases, down from 52% for the plevlOUS year 1988 IRS Annual Report at 39 For the same penod, taxpayers won 11 3% of cases m U S dlstnct courts and the ClaIms Court, down from 159% for the preVlous year 1988 IRS Annual Report at 38 Of course, these statIStICS do not take Into account the legal Issues mvolved or the meflts of the cases Because the taxpayer need not pay the tax to htlgate in the Tax Court, more fnvolous cases are docketed In the Tax Court than In the other fo­rums 

Examples of how Important the chOlce of forum can be abound One of the most famous IS Estate of Carter u Comm z.ss tOner, 453 F 2d 61 (2d elf 1971), In which a WIdow appealed from a declslOn 

§ 62 UNITED STATES TAX COURT 97 
of the Tax Court holdmg that payments made to her by her deceased husband's employer were tax able Income to her, rather than a tax-free gIft The appellate court observed that If the WIdow had been able to pay the defiCIency and thereby qualIfy to lItIgate the Issue In UnIted States dlstnct court, based on the precedents govermng the court, she would have won On the other hand, because she could not afford to pay the tax, her only chOIce was the US Tax Court, whIch took a much more restnctlVe VIew of what cortstltuted a tax free gIft The appellate court reversed the Tax Court, stalmg that "[w)e cannot beheve. • • the result should depend on whether a WIdow could afrord to pay the tax and sue for a refund rather than avall herself of the salutary remedy Congress Intended to afford In establIshmg the Tax Court and permIttIng deter­mInatIOn before payment" The Golsen rule, dIS cussed at sectlOn 628 below, precludes a recur­rence of thIS exact problem, but examples of the dlsastrous Impact of Improper or unlucky forum selectlOn contmue to occur and the best trlal forum should be selected mltlally, If at all pOSSIble 

§ 62 UUlted States Tax Court 

§ 621 No Need to First Pay the Tax 
The smgle most Important feature of the US Tax Court 18 that It IS the only forum that does not reqUlre that the taxpayer first pay the dlsputed tax In order to file SUIt For thIS reason, It IS some--t.\l)fgan Tax Fraud N5---6 
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98 CHOICE OF FORUM Ch 6 

times referred to as the "poor man's court" AI!, Its 
name ImplIes, the Tax Court hears only tax cases 
Tax Court Judges are usually qUIte expert m tax 
matters, and taxpayers who have the most com ph­
cated and techmcal ISSues often select the Tax 
Court for Its supposed expertISe 

§ 622 Artwle I Court 

The Tax Court IS an ArtICle I "legislative" court, 
whIch means that It was establIShed pursuant to 
ArtIcle I of the U S ConstItUtion, rather than 
ArtIcle III, wruch establIShed many other federal 
courts I R C § 7441 ThIS dIStmctlOn has httle 
practical effect m selectmg the appropnate forum, 
except that the Tax Court's JunsdICtIOn IS strIctly 
hmited by statute See § 6 2 5 for a dISCUSSIon of 
JurISdIctIOnal prereqUISItes The mam Impact of 
ArtIcle I status IS on the compensation and tenure 
of the Judges Tax Court judges serve for terms of 
15 years, rather than for lIfetime appomtments (as 
do the U S dIstnct judges, for example) I R C 
§ 7443 Tax Court judges must retire at age 70, 
I R C § 7447, and they do not enJoy the protectIOn 
that ArtIcle III Judges have from reductIOn In theIr 
compensatIOn dunng theIr tenure The Tax Court 
conslBts of 19 Judges appomted by the PreSIdent 
Wlth the adVICe and consent of the U S Senate 
IRC § 7443 

The court was establIshed m 1924 as the Board 
of Tax Appeals DecISIOns from the former Board 
of Tax Appeals are CIted as "_ B T A _" In 
1942 Its name was changed to the Tax Court of the 

§ 62 UNITED STATES TAX COURT 99 

Umted States In 1969 the court's name was agam 
changed, thIS time to Umted States Tax Court, and 
several sIgmficant changes were made the court's 
status was changed from an agency of the Execu­
tlVe Branch that had functIOned as a de facto court 
to an offiCIal ArtIcle I "legISlative" court, and Tax 
Court Judges were given expanded powers to en­
force theIr orders by fine or ImprISonment PrIOr 
to 1969, Tax Court Judges could not enforce theIr 
own contempt cltatlOns, but mstead were reqUIred 
to petitIOn the U S dIstrICt courts for an enforce­
able contempt order 

§ 62 3 Where the Tax Court 'Tnal Occurs 

The Tax Court IS based m Washmgton, DC, but 
Its Judges travel throughout the counM-y to hear 
tax cases Thus, selectIOn of the Tax Court IS often 
equally as convement for the taxpayer as selectIOn 
of hIS U S dIStnct court, and the taxpayer need not 
travel to Washmgton, DC for the trial of hIS case 
(although he may choose to have the tnal m Wash 
mgton, whICh some taxpayers do to aVOId local 
publIclty) 

§ 624 No Jury Thais, Some Rules Relaxed 

Tnal by JUry IS not avaIlable m the Tax Court 
AI!, a result, the Federal Rules of EVIdence, whIch 
apply m Tax Court proceedmgs, are enforced much 
less stnngently than m a JUry tnal m a U S 
dIStnct court The Tax Court has Its own rules of 
practIce and procedure, whIch dIffer from the Fed­
eral Rules of CIVIl Procedure Tax Court rules 
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requIre the partIes to cooperate generally to re­
solve factual dISputes For example, pretnal dIS­
covery IS more hmited by the Tax Court Rules than 
by the Federal Rules of CIVIl Procedure, and Tax 
Court Rules reqUIre that the partIes first engage m 
mformal commUnICatIOn to attempt to reach the 
ObjectIves of dIscovery before utIlIzmg formal dIS­
covery procedures T C Rule 70(aXl) 

UnlIke the other avaIlable courts, the Tax Court 
permIts non-lawyers to represent taxpayers m 
cases before It Under Tax Court Rule 24(b), a 
taxpayer may represent hImself m a Tax Court 
proceedmg, and Rule 200 permIts accountants and 
others who pass an exammatlOn to practice before 
the Tax Court For ObVIOUS reasons, however, m 
cludmg most non lawyers' lack of famIlIarIty Wlth 
htIgatIon procedures and tactICS, the taxpayer usu­
ally should be represented by an attorney The 
Tax Court has held that It does not have the power 
to appomt counsel for mdigent taxpayers 

§ 62 5 Junsdwtwnal Reqmrements 

§ 625 1 LImIted JUriSdICtIOn The Tax Court 
does not have JUrlSdictlOn over all controverSIes 
relatmg to federal taxes Its JurISdIctIOn IS lImIted 
to speCIfic statutory grants of JUrISdIctIOn, whIch 
Include mcome, estate and gIft tax cases, wtndfall 
profits tax and certaIn eXCISe tax cases, and some 
declaratory Judgment and dISClosure cases Even 
If subject matter JurISdictlOn exISts, Tax Court JU­
rISdui!tlOn IS further dependent on exact complIance 
With several statutory prerequISltes the CommlB-

§ 62 UNITED STATES TAX COURT 101 

sIOner must "determIne" that a tax "defiCIency" 
exISts, the IRS must mall a notIce of defiCIency to 
the taxpayer, and the taxpayer must file a petItIon 
m the Tax Court wIthm 90 days of the maIlmg of 
the notIce of defiCIency 

§ 625 2 Comm18SlOner Must "Determme a De­
ficiency" There IS no reqUIred form for the notIce 
of defiCIency, and any document that faIrly mforms 
the taxpayer that the CommisslOner has "deter 
mmed a defiCIency" and that Identifies the taxable 
year and the amount of the deficlency IS usually 
upheld under I R C § 6212(a) Although It mIght 
seem that the maIlIng of a r notice of defiCIency 
would be proof enough that the CommISSIOner had 
"determIned" a defiCIency, two receI\.t cases have 
held that a notice of defiCIency that was vague and 
bore no relatIOnshIp to the return filed by the 
taxpayer dId not comply WIth I R C § 6212(a) be­
cause the CommISSIOner dId not "determme" a 
defiCIency as reqUIred by the statute Scar v Com 
mlSSwner, 814 F 2d 1363 (9th Clr 1987), rev'g 81 
T C 855 (1983), Campbell v CommUlswner, T C 
Memo 1988-105 In both cases the defiCiency no­
tIces stated that they were bemg sent "m order to 
protect the government's mterest" The effect of 
these deCISIOns IS to d18courage the ServICe from 
maIlmg hasty, last mmute notIces based on lIttle or 
no actual exammatlOn of taxpayers' returns 

In 1988 Congress enacted new IRe § 7521, 
WhICh wlll reqUIre that all defiCIency notIces 
maIled after Jan 1, 1990 desCrIbe the basIS for and 
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Identify the amounts sought as tax due, mterest, 
penalties and adrutlOns to tax Fallure by the 
ServIce to comply WIth these reqUlrements Wlll not 
automatically mvalldate the notice, however In 
additIon to notices of defiCiency lBSued under I R C 
§ 6212, new sectlOn 7521 also apphes to the first 
notice of proposed defiCiency (usually the "3O-day 
letter," descnbed m SectlOn 4 2), as well as to 
notices of assessment and demand for payment of 
tax that must be sent WIthm 60 days after the tax 
IS assessed and before collectlOn procedures can be 
mstItuted See Chapter 9 for a d18cuS8lOn of as­
sessment and collectlOn procedures 

§ 6253 PetItlOn Must Be FlIed Wlthm 90 
Days of Mallmg of Notice of DefiCiency The tax­
payer InItiates a SUIt m the Tax Court by fihng a 
petItlOn see lung a "redetermmatlOn" of the tax 
defiCiency computed by the Servlce The Commts 
SlOner of the Internal Revenue Servlce IS the 
named respondent The CommlS8lOner 18 repre­
sented by attorneys from the Appeals DIVISion and 
the DlBtrlct Counsel In the other two avrulable 
forums, the Government IS represented by trial 
lawyers from the Tax DIVlBlon of the JustlCe De­
partment 

The petition may not be filed untll the Servlce 
has lBSued the taxpayer a statutory "notlCe of 
defiCiency" (known as a "9O-day letter") The no­
tice of defiCIency 18 sometimes referred to as the 
"ticket to the Tax Court" because Tax Court JUns­
ruction depends on Its lBSuance The taxpayer has 
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90 days from the date the notice of defiCIency IS 
mruled to the taxpayer's "last known address" to 
file the petItIon or pay the tax If the taxpayer 
does neither, the Servlce Will assess the defiCiency 
and begm collection proceedmgs Actual assess­
ment of the tax (meanmg that the Servlce can 
mstitute collectlOn procedures) IS barred durmg the 
90 days after Issuance of the notice of defiCIency 
If the taxpayer files a petItlOn With the Tax Court 
dUring th18 9O-day perlOd, the statute of hmIta­
tIons on assessment of the tax 18 suspended durmg 
the pendency of the case IRe § 6503(aX1) 

To surnmanze, the date of mmlmg of the notice 
of defiCiency IS Important because matlIng of the 
statutory notlCe (rather than the date the taxpayer 

\ receIves the notice) triggers three separate but 
related statutory rules 

a It suspends the statute of hmltatlOns on as­
sessment of the defiCIency IRe § 6503(a)(1) 

b It begIns the 9O-day statute of hmitatlOns m 
whIch the Tax Court petitIon must be filed I R C 
§ 6213(a) 

c It bars the Servlce from any assessment or 
COllectIOn actiVIty dUring the 90-<lay period and, If 
the taxpayer files a petltlOn m the Tax Court 
durmg the 9O-day penod, It further bars assess­
ment or collectIOn activity until the dec18lOn of the 
Tax Court becomes final 

Because the Code focuses on the date of matlmg 
of the notice of defiCiency, rather than on the date 
the taxpayer actually receIVes It, It 18 Important to 
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retam the envelope 10 whIch the notIce was 
maIled The date on the notIce Itself may be 
dIfferent from the date the notIce lB mruled 

§ 626 The Taxpayer's "Last Known Address" 

What happens If the taxpayer never receIves the 
statutory notIce? ObvIOusly, the taxpayer wIll not 
have had an opportumty to petItIon the Tax Court 
to reVIew the defiCIency, and often the taxpayer 
first learns of the problem when the SerVIce begms 
collectIOn actIVIty by placmg lIens on the taxpay­
er's property and levyIng on hlB bank accounts 
See Chapter 9 for a d18cussIOn of the tax collectIOn 
process The Code reqUIres only that the SerVIce 
mall the notIce, and permIts (but does not reqUIre) 
mallmg by certIfied or regIBtered mall I R C 
§ 6212(a) The Code also states that the notIce 
"shall be suffiCIent" If It IS "mailed to the taxpayer 
at hIS last known address" I R C § 6212(b) Be­
cause we lIve 10 such a hIghly mobIle society, It IS 
not surpnsmg that many taxpayers receIve notIces 
of defiCIency weeks after they are maIled, or never 
receIve them at all 

If the taxpayer never receIves the notIce of defi­
ciency, one course of actIOn IS to seek an mJunctIOn 
barrmg collectIOn of the defiCIency on the theory 
that the notIce of defiCIency was never malled by 
the SerVIce, and therefore that assessment and 
collectIOn are barred under I R C § 6213(a) Th18 
Code sectIOn 18 an exceptIOn to the general bar on 
SUIts to restram assessment or collectlOn of taxes 
Wmnmg such an actIOn 18 qUIte dIfficult, however, 
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because there are detaIled procedures outlIned m 
the Internal Revenue Manual for keepmg records 
of maIlmgs of defiCIency notIces, and complIance 
WIth these procedures 18 proof of maIlmg See 
Keado v Umted States, 853 F 2d 1209 (5th Clr 
1988) 

More frequently, taxpayers challenge the valIdi­
ty of the notIce by clalmmg that It was not maIled 
to theIr "last known address" If the statute of 
lImItatIOns has not run, the SerVIce may Simply 
correct Its error and reIssue the notIce to the 
correct address If the statute of lImitatIons has 
expIred on the defiCiency, then the taxpayer's suc 
cess m challengIng the valIdIty of the notIce de 
pends on a number of factors First, If the court 
finds that the notIce was m fact maIled to the 
taxpayer's last known address, then the notIce IS 

valId despite the fact that the taxpayer never re 
celved It In one case, for example, the notice was 
held valId despite eVidence that there had been a 
fire 10 the post office that could have caused the 
taxpayer's alleged nonreceipt of the notICe Harn 
son v Commu;swner, T C Memo 1979-045 

Another factor that wIll affect the court's deter 
mmatIOn of whether the notIce IS valId IS the 
taxpayer's actual receipt of the notIce, despite the 
fact that It was not maIled to hIS "last known 
address" The Tax Court has held that If the 
taxpayer actually receives the notIce Without preJ 
udlclal delay, then the notice IS valId even though 
It was not maIled to the taxpayer's last known 
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address Fnelmg v CommUlSwner, 81 T C 42 
(1983) (taxpayers timely filed Tax Court petItIOn, 
notice held vahd even though not mruled to last 
known address), Mulvama v Comml-Sswner, 81 
T C 65 (1983) (notice actually receIved 16 days 
after It was mruled to former but not last known 
address held vahd, petitIOn filed more than 90 
days after notlCe mruled d18mlSBed for lack of Jur18-
dictlOn) The court's reasonIng In these cases was 
that mallIng to the last known address 18 merely a 
"safe harbor" for the Government, and that the 
notIce may stlll be valId even though It was not 
maIled to the last known address ReceIpt of actu­
al notice of the defiClency determIned by the Com­
m188lOner, Wlthout preJudiClal delay, 18 all that 18 
reqUIred, accordIng to the Tax Court See McKay 
v CommUlSwner, 89 T C 1063 (1987), affd, 886 
F 2d 1237 (9th Ctr 1989) 

ReceIpt of the notIce of defiCIency by the taxpay­
er's attorney or accountant, and the actlOns taken 
by the adVlBOr, can also affect whether the notice 18 
valId For example, 10 Mulvama v Comml-Sswner, 
769 F 2d 1376 (9th Clr 1985) (affg 1984-98 T C M ), 
the court held that a notIce of defiCIency that was 
not maIled to the taxpayer's last known address, 
but a copy of whIch was receIved by the taxpayer's 
accountant, was mvalld The accountant Informed 
the taxpayer of the notice approxlIDately 45 days 
after he receIved It The accountant had a hmlted 
power of attorney authonzmg hlID only to receIve 
COpIes of correspondence The Nmth CircUlt held 
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that "where a notice of defiCIency has been mlsad­
dressed to the taxpayer or sent only to an adVIser 
who IS merely authonzed to receIve a copy of such 

I a notice, actual nottce I-S necessary but not 8uffi 
c~ent to make the nottce valtd" Id at 1380 (em­
phas18 added) The court reasoned that the notIce 
became "null and vmd" when It was returned to 
the IRS undehvered, and that "the taxpayer's actu 
al knowledge dId not transform the vmd notIce mto 
a valId one" Id at 1380-81 

Subsequently, however, the NInth CircUlt has 
held that actual notIce IS the central goal of sectIOn 

I 

6212(bX1) and that dehvery to the taxpayer of an 
exact copy of the notIce of defiCIency by the taxpay­
er's attorney was suffiCIent McKa, v Comml-S 
swner, 886 F 2d 1237 (9th Clr 1989) The McKay 
majority dlstmgUlshed ItS earher deCISIOn 10 

Mulvama on the bas18 that the record 10 Mulvama 
con tamed no eVIdence that the taxpayer eIther 
receIved a copy of the notIce or was mformed of Its 
contents Thus, a notice of defiCIency that IS not 
maIled to a taxpayer's last known address, but of 
whIch the taxpayer 18 mformed by hIS attorney or 
accountant WIthout prejudICIal delay, Will be valId 
so long as the taxpayer receIves a copy of the 
notice or 18 fully mformed of Its contents 

The dlSBentmg Judge 10 McKay argued that 
Mulvama was both correct and not dlstmgu18hable, 
and that the mlsaddressed notIce should not be 
effectIve Accordmg to the dIssent 
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Until today's declBIon, the hnes were drawn 
WIth clanty, If the IRS dId not Itself proVIde 
actual notice to the taxpayer or mall the notice 
to the taxpayer's last known address, the notice 
was mvahd We now depart from that lme, and 
hold that m some CIrCUmstances notIce can be 
proVIded by the taxpayer's own attorney, rather 
than the IRS The mqUlry now must shIft from 
what IRS records show, to the nature of commu 
nlCatlOns between tax adVISors and chents ThIS 
decIsIOn. • • prOVIdes a dismcentive for accu­
rate record keepIng on the part of the IRS, and 
WIll Impede commUnlCatlOn between tax adVlsors 
and theIr chents [886 F 2d at 1240, Schroeder, 
J, dIssentIng] 

The stakes In these cases can be qUlte hIgh If 
the court finds that the ServIce properly maIled 
the notICe to the taxpayer's last known address, or 
that the taxpayer receIved the notice In tIme to file 
a Tax Court petItlOn, then the taxpayer cannot 
httgate In Tax Court unless he actually files the 
petItion WIthIn the 9O-day penod followmg maIlmg 
of the notICe, on the other hand, If the court finds 
that the SerVIce dId not properly mall the notice- to 
the taxpayer's last known address, and that the 
taxpayer dId not actually receIve the notice m time 
to file a Tax Court petitIOn, then the notice IS not 
vahd and, assumIng It was 18Sued Just prIOr to the 
eXpIratIOn of the statute of lImItations (as lB usual­
ly the case), then the SerVIce WIll be tIme-barred 
from trymg to assess and collect the tax 
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GIven these stakes, It lB Important to Identify 
exactly what lB a taxpayer's last known address 
Unfortunately, there are no clear gUIdehnes, and 
the courts are splIt concermng the effect of certam 
types of notice from the taxpayer Although the 
SerVIce generally may simply use the address 
shown on the return In questIOn, that address may 
not be used If the taxpayer notIfies the ServIce In a 
clear and conCIse manner that hIS address has 
changed FIlmg a later return WIth a dIfferent 
address 18 at least highly relevant, accordmg to 
several US Courts of Appeals, although the courts 
do not unlformly hold that It IS enough to notIfy , 
the ServlCe of a change m address See, e g, Kmg 
u Commz.sswner, 857 F 2d 676 (9th Clr 1988) (re 
statIng the rule In the Nmth ClrcUlt thllt "a subse­
quently filed tax return WIth a new address does 
gIve the IRS notice" of the change of address) 
FIlmg a power of attorney dIrectIng the ServIce to 
send copIes of all correspondence to the taxpayer's 
representative IS not suffiCIent notice of change of 
address even though the form clearly mdlcates an 
address for the taxpayer that IS dIfferent from the 
address shown on the return In questlOn Oral 
notIce alone lB sometImes held suffiCIent, but the 
best practlCe would be to notify the exammmg 
agent orally and confirm thlB In WrItIng to the 
Office of the DlBtnct DIrector where the return 
was filed 
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§ 62 7 Small Tax Cases 

Taxpayers wIth asserted tax deficIenCies of 
$10,000 or leBS for any taxable year have the 
optlOn of electmg the more mformal procedures 
avrulable under I R C § 7463 The purpose of thls 
prOVlBlOn IS to afford a leBS expenSIve alternatIve 
for taxpayers who do not have the funds or the 
desIre to lItIgate thelr tax defiCiency m a regular 
Tax Court tnal Tax Court Rule 177(b) reqUIres 
that tnal of small tax cases "be conducted as 
mformally as possIble consl8tent WIth orderly pro­
cedure," and further proVIdes that any eVIdence 
deemed by the court "to have probatIve value" 
shall be admlSBible Under Rule 177(c), neIther 
bnefs nor oral arguments are reqUIred m small tax 
cases 

SpeCial tnal Judges, appomted by the ChIef 
Judge of the Tax Court under Tax Court Rules 3(d) 
and 180-83, hear small tax cases Under I R C 
§ 7463(b), decl8lOns of the tnal Judge m small tax 
cases are final and nonappealable, and are not 
treated as precedent for any other case A taxpay­
er electmg small tax case procedures, therefore, 
gams the advantage of mformahty but forfeIts both 
the opportumty to have her case trIed by a regular 
Tax Court Judge and her rIght to appeal an adverse 
decl8lon 
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§ 628 Governmg Precedent m Tax Court-the 
Golsen Rule 

Appeals from Tax Court decislOns are reVIewed 
by the U S Courts of Appeals (other than the 
Court of Appeals for the Federal CIrCUIt, dl8cussed 
m § 64), WIth venue generally determmed by the 
taxpayer's reSIdence I R C § 7482 Because the 
Tax Court's JunsdictlOn IS natlOnWIde, and because 
It 18 meVItable that the vanous Courts of Appeals 
WIll resolve some lSBUes dIfferently, the questlOn 
ansas how the Tax Court should decIde a case m 
WhICh the Courts of Appeals dIffer Should the 
Tax Court follow Its own precedent, or the prece-

I 

dent of the maJonty of appellate courts, or the 
precedent of the Court of Appeals to whIch an 
appeal m the case before It would he? "After years 
of uncertamty, the Tax Court resolved thIS ques­
tIOn m Its 1970 decISIOn m Golsen v CommUlswner, 
54 T C 742 (1970), m whIch It declared that hence­
forth It would follow the governmg precedent m 
the Court of Appeals to whIch the case before It 18 

appealable Although the court recogmzed that Its 
decl8IOn could adversely affect the federal mterest 
m umform apphcatIOn of the tax laws, It concluded 
that effiCIent JudlCial admmistratlOn reqUIred that 
It adopt the rule and that the court could foster 
umformlty by explammg why It dlBagreed WIth 
precedent It felt constrruned to follow 

The effect of the Golsen rule can be Illustrated 
by the follOWIng example Assume that the l8sue 
mvolved 18 whether certam purported "mterest" 
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payments are deductIble, and that the FIrst, Sec­
ond, ThIrd and Tenth CIrcUIts have held that such 
payments are not deductIble, whIle the Fourth and 
Seventh CIrcUIts have held that such payments are 
deductIble If an appeal In the case before the 
court would he to the FIrst, Second, ThIrd or Tenth 
CIrcUIt Court of Appeals, then the Tax Court must 
rule that the payment IS not deductIble If appeal 
would be to the Fourth or Seventh CIrcUIt, the Tax 
Court would be reqUIred to hold such payments 
deductIble If appeal would be to any other Clr 
CUlt, the Tax Court could reach Its own decISIOn on 
the questIon because It would not be bound by any 
precedent ill the CIrcUIt 

§ 62 9 "Revlewed," "Regular," and "Memoran 
dum" Dec/,SlOns of the Tax Court 

The precedentlal value of a Tax Court decIsIOn 
depends on whether the decIsIOn IS revIewed by all 
19 Judges (a "reVIewed" OpinIOn, whIch has the 
greatest precedentlal value), or Instead IS ISSued as 
a "memorandum" decIsIon or what IS known as a 
"regular" deCISIOn The ChIef Judge reVIews all 
OpinIOnS of the Tax Court judges before Issuance 
The ChIef Judge then decIdes whether the Issue 
should be decIded by all the judges (resulting In a 
"reVIewed" decISIOn) Both reVIewed and regular 
deCISIons are pubhshed by the Tax Court and 
printed by the Government PnntIng Office In 
bound volumes desIgnated as The Umted States 
Tax Court Reports Such deCISIons, In whlCh the 
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CommISSIOner of Internal Revenue IS the reapon 
dent, are CIted as " __ T C _" 

Not all deCISIOns of the Tax Court appear In the 
offiCIal Tax Court Reports, however DeCISIOns III 

volvIng relatIvely settled legal prinCIples are Issued 
as "Memorandum OpinIOnS" and are numbered 
senally each year In the form "T C Memo 1990-
1" Memorandum deCISIons are not publIshed III 

the offiCIal Tax Court Reports, but are prInted by 
unoffiCIal, commercIal publIshers Memorandum 
opinIOnS have lIttle precedentIal value 

In between "reVIewed" deCISIOns and "memoran 
dum" declBIOns are what are often referred to as , 
"regular" Tax Court deCISIOns those that have 
been reVIewed by the ChIef Judge and are pub­
lIshed In the offiCIal Tax Court Repo~, but are not 
reVIewed by all 19 Judges of the Tax Court Such 
deCISIons usually Involve some legal mterpretatIon, 
unhke many "memorandum" deCISIOns, but the 
Issue IS often less controversIal or SIgnIficant than 
IS Involved In most "reVIewed" deCISIOns "Regu 
lar" Tax Court decislOns have less precedenttal 
value than "reVIewed" deCISIOns but more than 
"memorandum" decislOns 
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§ 63 1 Jury Trwl A vatlable 

The U S dIStrict courts are the only forum In 
whIch a JUry tnal 18 avaIlable ThIS fact, coupled 
WIth the familIanty of the dIStrICt court judges 
WIth local concerns, Influences many taxpayers to 



Mock Tr~al 

Harvard Inst~tute for Internat~onal Development 
F 

Moscow Russ~a 

Apr~l 23 & 25, 1997 

Scr~pt 

Follow~ng abbrev~at~ons shall apply 

Clerk 
Court 
PC 
RC 
TP 
A.gent 

Clerk of the Un~ted States Tax Court 
Pres~d~ng Judge of the Un~ted States Tax Court 
Pet~t~oner's counsel 
Respondent's counsel 
Taxpayer 
IRS Agent 

The proceeed~ngs commenced at the Un~ted States Tax Court ~n 
Wash~ngton , D C on Apr~l ~9, ~997 Judge Dav~d Laro pres~d2ng 
Also present were (name), the Court Ba~12ff, (name), the Court's 
Tr~al Clerk, (name), a represent2ng attorney for the Comm2SS2oner 
of the Internal Revenue Serv2ce (IRS), and (name), an attorney 
represent~ng the Pet~t2oner, taxpayer 

THE CLERK All r~se All persons hav~ng bus~ness before the 

Un~ted States Tax Court w~ll draw near and g~ve the~r 

attentl.on The Tax Court ~s now l.n BeSB2on, God save the 

Un~ted States and th~s Honorable Court, Judge Dav~d Laro 

presldlng 

THE COURT Please be seated 

THE CLERK Please state your appearances for the record 
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PETITIONER'S COUNSEL My name ~s __ I and I represent the 

Pet~t~oner, taxpayer 

RESPONDENT'S COUNSEL 

Government 

My name ).s , and I represent the 

THE COURT Are the part3.€s ready to proceed? 

PC Yes, Your HonOT, good morn).ng, we are ready to 

proceed 

RC Good morn~ng Yes, Your Honor, we are ready to 

proceed 

THE COURT Are there any prel).m).nary matters? 

RC Yes, Your Honor, we have a st~pulat~on of facts we 

would l~ke co f3.1e w2th the Court ThlS 3.S a ]Olnt 

st3.pulat).on wh~ch the part~es agreed upon It cons~sts of 

four paragraphs together w2th two exh~b~ts 

are the tax return and the not~ce of deflc2ency 

THE COURT Is pet2t~oner's attorney 3.n agreement? 

PC Yes, Your Honor 
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~ COURT YOU may have the st~pulat~on marked by the Clerk 

and f~led The st~pulat~on together w~tb the exh~b~ts are 
i'" 

now a part of the record 

(Respondent's counsel now approaches the Tr2al 
Clerk and has the st2pulat2on marked and subm2tted to 
the Court The Bt~pulat~on ~g ~dentl£led as Jo~nt 
exb2bl t No 1) 

THE COURT Any other prel~m~nary matters? 

RC No, Your Honor, we're ready to proceed 

PC Your Honor, we are ready to proceed 

THE COURT Who has the burden of proof ~n th~s case? 

RC Both part~es, Your Honor, Respondent ~s alleg~ng 

that the taxpayer fraudulently understated h~s ~ncome 

Thus, pet~t~oner bears the burden of d~sprov~ng the 

amount of the def~c~ency deterrn~ned by respondent, and 

respondent bears the burden of provlng that pet~tloner lS 

l1able for the add~tl0n to tax for fraud that respondent 

also determ1ned 

PC We agree, Your Honor Petltloner has the burden 

on the deflclency and the government has the burden on the 

addl.tlon to tax 
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THE COURT Thank you. Respondent's counsel may proceed and 

RC 

make an open1ng statement 

(Responden t ' s counsel then addresses the Court and 
maJces the follow~llg opell~ng statement) 

Good morn~ngt Your Honor Th~s ~s a fraud case 

The government exam~ned the pet~t~oner taxpayer last year 

IRS Agent, Geqrge Bush, met w~th the taxpayer at h~s 

bus~ness and later at h~s home The agent observed that 

the taxpayer owned an expens~ve late model BMW 735 ~l The 

taxpayer's w~fe wore expens~ve Jewelry The taxpayer's 

apartment was lav~shly furn~shed The agent also learned 

that the taxpayer owned a dacha 50 m~les outs~de of 

Wash~ngton, D C The IRS agent made a calculat~on that 

showed that the taxpayer's net worth was over $250,000, yet 

the taxpayer f~led tax returns for the last three years 

show~ng that he only made $10,000 a year ~n earned ~ncome 

When the taxpayer was asked how he was able to afford all 

of the expens~ve th~ngs he owned, the taxpayer sa~d that he 

had rece~ved a g~ft of $150,000 cash from h~s fam~ly ~n 

Iran The taxpayer could not substant~ate w~th wr~tten 

documents any proof of the g~ft The government bel~eves 

that the taxpayer earned far greater money than he reported 

on hlS tax return and we w~ll prove that to the Court 

Therefore, we w~ll ask the Court to f~nd that the taxpayer 
-

underreported h~s ~ncome, and ~s l~able, therefore for the 
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tax on add~t~onal 1n~ome of $200,000, plus a penalty for 

fraud 

THE COURT Thank you Does Pet~t~oner's counsel w~sh to make 

PC 

an open~ng statement? 

Yes, Your Honor The taxpayer d~d not underreport 

h~s ~ncome He d~d, however, reCe~ve a g~ft from h~s fam~ly 

~n Iran ~n the amount of $150,000 There are no documents 

to prove th1S g~ft because export~ng cap1tal ~s a cr1m1nal 

offense ~n Iran, yet 1t happened and the g1ft accounts for 

how the taxpayer d~d afford var~ous luxury ~tems Thank 

you That ~s all 

THE COURT Respondent may call her f~rst w~tness 

RC We call IRS Agent George Bush to the w1tness 

stand 

(Mr Bush approaches the WJ. mess stand and J.S sworn ~n 

by the Cl erk ) 

CLERK (Adm1n1sters oath) 

AGENT I do 

THE COURT~ Please state your name and address for the record 
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AGENT George Bush, ~600 Pennsylvan1a Avenue, Wash1ngton, 

DC 

RC What 15 your occupat~on? 

AGENT F1eld agent for the IRS 

RC How long have you been a f~eld agent? 

AGENT 10 years 

RC D~d you have occaS1on to exam1ne the return of the 

taxpayer? 

AGENT Yes, I conducted a regular aud1t of h1s return 

RC Whac d1d you do 1n the course of the aud1t? 

AGENT I met w1th the taxpayer and exam1ned h18 return 

I observed h1m 1n h18 apartment I asked h1rn for cop1es of 

h1s bank account records and h1S tax returns for the last 

three years I asked the taxpayer whether he owned the 

apartmenc, the dacha, the BMW, the f1ne pa1nt1ngs, 

furn~sh1ng6 and Jewelry He sa1d yes I asked h1m what h15 

1ncome was 

ret-urn 

He 8a~d 1t was the amount shown on h19 tax 
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Dld the taxpayer say anyth~ng about any g~fts he 

may have recelved or other Sources of ~come? 
,r 

AGENT No 

RC Based on your examlnatlon dld you make a 

determlnatlon? 

AGENT Yes We determlned that the taxpayer 

underreported hlS lncome by an amount not less than 

$200,000, Slnce we valued the automobl1e at $75,000, the 

furnlshlngs and palntlng at $50,000, the equlty of the dac~a 

at $50,000, and the Jewelry at $25,000 

RC Thank you I have no more questlons 

THE COURT The wltness may now be exarnlned by petltloner's 

counsel 

(Pet~tloner's counsel now lnterrogates W1LneSS ) 

PC Dld you speclflcally ask the taxpayer whether he 

had recelved any glft from hlB mother? 

AGENT I asked hlrn generally about glfts but not 

speclflcally about anyone glft 
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PC .JU:::~LY:OU aware that ~t would be a vl.olatl.on of 

lran~an law for one to acknowledge that money was gl.fted and 

exported from Iran? 

A.GENT. We dl.dn't dl.sCUSS l.t 

PC. I have no further quest10ns of th1S wltness 

THE COURT Any red1rect examlnatl0n from respondent? 

RC 

AGENT 

RC 

Just one queet~on, Your Honor When d~d you f~rst 

learn that pet~t~oner was clal.ml.ng that a source of hl.s 

wealth was due to an alleged g1ft from hl.s mother 1n Iran? 

After the examl.natl.on r learned about a g1ft clal.m 

a few weeks before thl.s trl.al started 

Thac 18 all Your Honor 

THE COURT Any re-cross" 

PC None 

RC We now call the petl.t~oner, taxpayer as our next 

w1tness 
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THE COURT_ would you please take the w~tness stand and be 

~worn ~n 

(The taxpayer approaches the w~tness stand and 2S sworn 

~n by the Clerk ) 

CLERK (Adm~nlsters oath) 

TP I do 

THE COURT Please state your name and address for the record 

TP 

RC 

TP 

RC 

TP 

RC 

Joe Taxpayer 

Washlngton, DC 

I l~ve at 1414 Independence Avenue 

For the year ln questlon, lS the amount of lncorne 

stated on your tax return all of the lncome wh1ch you are 

clalmlng ln the year at lssue? 

Yes, I only recelved $10,000 of lncome 

What was your occupatlon durlng the year at lssue? 

I was a salesman for a used automobl1e bus~ness 

You had no other lllcorne? 
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TP No 

RC You had a w~fe to support? 

TP Yes 

RC Dld she have a Job? 

TP No 

RC Do you have three small ch~ldren to support? 

TP Yes 

RC Do you own an expens~ve BMW car? 

TP Yes 

RC How much d~d ~t cost? 

TP $75,000 

RC You also own a dacha and apartment ~n the c~ty~ 

TP Yes 
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RC 

TP 

RC 

The apartment ~B lav~shly furn~shed and has f~ne 

palntlng decorat~ng the walls? 

Yes 

You pald for all of these thlngs on your $10,000 

lncome? 

TP No I also recelved a slft from my mother of 

RC 

TP 

RC 

TP 

RC 

TP 

$150,000 She l~ves ~n Iran 

Dld you pay any glft taxes or fl1e a glft tax 

return wlth respect to the alleged glft from your mother? 

No I dld not want to document the glft because 

lt 1S a crlme to take money out of Iran and I dld not want 

to expose my mother to any crlm1nal vlo1atlon 

When dld you get the glft? 

I can't recall preclsely About two years ago 

was the amount pald to you ln one lump sum? 

No I was pa1d ln varlOUS $10 000 to $15,000 

amounts by frlends who came to V1Slt 
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RC What are the~r names and addresses? 

TP I don~t remember exactly I have a l~st, but I 

d~dnrt br~ng ~t to Court today I am tell~ng the truth 

RC No further quest~ons 

THE COURT It ~s your wltness 

PC 

TP 

Why are you so certaln that you remember rece~v~ng 

the money from your mother? 

She wanted me to have lt and told me on several 

occas~ons that she would get It to me as soon as---

RC Ob]ectlon The answer calls for hearsay 

PC Your Honor, It 1S ~mposslble for the petlt1oner's 

mother to be here and we ask that the Court make an 

exceptlon to the hearsay rule 

THE COURT Ob]ectlon sustalned 

PC What makes you certaln that the amount was a glft? 

TP That ~s what she wanted 
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PC I have no further quest~ons 

RC Respondent rests 

PC Pet~t~oner(s counsel rests 

THE COURT 

statement? 

Does e~ther s~de deslre to make a clos~ng 

RC No 

PC No 

THE COURT The Court has dec~ded to render Oral F~nd~ngs of 

Pact and Op~n~on In thls case The followlng represents the 

Court's Oral Flndlngs of Fact and 0plDl0n Th~s bench 

op1n1on lS made pursuant to the authorlty granted by sect~on 

7459(b) of the Internal Revenue code of 1986/ as amended to 

date, and Rule 152 of the Tax Court Rules of Practice and 

Procedure Sect~on references are to the Internal Revenue 

Code In effect for the year at 1ssue Rule references are 

to the Tax Court Rules of Practlce and Procedure 

Respondent has lssued a NOLlce of Def~c~ency to the effect 

that the petltloner understated h~s lncome at lssue by 

$200,000 The respondent has determ1ned such understatement 

by examlnlng petltl0ner's assets, further determlnlng that 
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pet~t~oner's net worth s~gn~f~cantly exceeded the amount of 

~ncomeT less expenses, wh~ch pet~t~oner reported on h~s tax 

return The pet~t~oner cla~ms that h~s assets were acqu~red 

from mOnles from wh~ch h~s mother allegedly gave h~m, yet 

petltloner has no documents to support hlS testlmony The 

pet~t~oner d~d not offer any wr~tten proof regard~ng the 

names and addresses of the persons who may have dellvered 

the amounts ~~volved and the dates lnvolved Petltloner 

asks us slmply to belleve hlm Whlle pet~t~oner's story may 

seem reasonable, 1t s~mply 15 not suff~clent for th~s court 

to hold ~n h~5 favor The government has carr~ed ~ts burden 

of proof 1n the deflclency, and we hold for respondent wlth 

respect thereto Wlth respect to the add1t1on to tax 

(fraud), however, the government has the burden of proof 

The government relles solely on the agent's testlmony and 

ltS allegat~on that the taxpayer's test~mony 1S not 

persuas~ve We do not flnd that th1S ~s enough for the 

government to sustaln lts heavy burden of provlng fraud We 

hold for pet~tloner on thlS lssue 

Case adJourned 
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TEE BR..~"ERTON CORPORATION, PETITIONER V CO~DHSSIONEn Of 

lli'TER...'l'AL R:cvE.,,{UE, RESPONDEn" 

JACK Ll1'IDNER A...'l'D ANNE LINDNER, PETITIONERS V CO~nnSsIO:NER 0"" 
L."ITER...'1AL REvENUE, RESPONDENT 

Docket Nos 5040-73, 5042-73 Filed March 5, 1S7.t 

Rule 70 (a) (1), Ta:o Co~rl Pu1.e3 01 PT'ClCtIC8 au Procedure­
More then 30 d:lYs atter joinder ot issue but pnor to n.ny iutorm:l.l 
consllltation or communic:l.tioll bet-veen the parties petitlonet'3 
served WIitteJ;! interrogatones (pursuant to Rule TI) upon respond 
enl Respondent filed (pursuaD., to Rule 103) a motion tor a protec 
tlve order He7d. a protective order wIll be granted t.or 0. reasonable 
penod ot time mth direction that the parties atter:lpt to nt'"..sln the 
objectives of d.!scovery through in!ormaJ. consult!l.b.on or c:ommWll 
C:l.tiOD. be!ore ntillz:ing the procedures pro'l"lded by the roles 

StephenL Packard, for the petltloners 
D Ronald Morello a.nd Barry D (}ord01t, for the respondent 

OPINION 

DAWSON, Ju.dge Tllls matter LS beIore the Court on respondent s 
motlOn for n. protectlve order, pursua.nt to Rule 103 (n.) (2), Tn.::r Court 
Rules of Practlce and Procedure., that respondent a.t thIs tune need 
not answer wntten mterrogatorles served upon lum by petlb.oners l!J. 

these cases Oral arguments on the mob.on were heard on February 20, 
1914, and, m adcbtlon, n. wntten Statement m opposlb.on to respond 
ent's mOll on was filed by the petltJ.oners 

The sequence of events m these C2.ses ID2y be hlgbllghted as follows 
The st:ltutory notICes or deficIenc'es were malled to the respectJ.ve 
petltlOners 0'"- Apnl 20, 1973 .As to the corporate petltlOner, the ad 
JuStments rebte to (1) adduaons LO 2. reserve for b:ld debts, (2) cL1..vel, 
en ten::lll1.I!!en !:, md !Illscellaneous ezpen.se.s, (3) t:l::!es, :l.nd C~) clepre 
ClatlOn As to the mcbndu:l.l petH,J.oners, tpe adJustments rehte to (1) 
ch-ant:lble cO:l:nbutlopS, (2) enten::J.L"'lment ezpenses, (3) cb Vldenc. 
I,"-COD:'e, :l..!ld. (-:f:) merucal e::;::-oenses PetItIons l!' botn ~es W:l::-e filed o::! 
July 2, 1973, :t.."1d, a:r.er an enenslOp of tune for answenng, respond.en~ 
filed rus ans,ers on Sept.emb'er 25, 1973 TbJs Court's ne, Pules or 
PractICe ~d Procedure be.came efect'-e Janu:lry 1, 19H The ,"-e=t 
day peth.10ner:;' counsel serred 0'"- resp0,"-dent r:J,t'ler detaueC' and e::: 
tensin W:J,;;Len mt"rro~to-:es 01...::suant to Rule 'il. On J a:l.tlary 11 
197:1:, respo"'c.e r ... Bled illS mo~.on :c- a prOce.ct.J.V0 oraer The C:lses J,.:l-~ 
not yet bee'1 scc.eduled ror tt"2.1 
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PetItIoners' counsel hll5 never ,requested an miormal conference 
mth respondent's counsellIl. these cases, nlthough respondent') counsel 
sta.tes that he lS W1lhng to hnve such mSCl1SS10nS at any mutually con­
veruent tIme Consequently, m seekmg a protecb.ve order, respondent 
specIfically CItes the second sentence of Rule 70(a) (1) wruch prondes 
"However, the Court expects the partIes to attempt to att::t.ln the ob­
Jectrves of dlScovery through miormal consultauon or commurucatlOn 
before utlllzmg the ibscovery plocedures provIded lIl. these Rules" 

It 15 plam that thls prOVISIon lIl. Rule 70(a) (1) means e:ractly 
what It says The dlscovery procedures should be used only aner the 
partles have made reasonuble mformal enorls to obtam needed mfor­
matlOn voluntarIly For many years the bedrock or Ta.x Conre pnctrce 
has been the stlpulutlOn process, now embodIed ill Rule 91 EssentIal 
to thll.t plocess IS the voluntary e:!change of necessary facts, doeu 
ments) and other da.ta between the partles as J.n (ad to the more e:rpedl­
tlOUS tnal of cases as well as for settlement purposes 1 The recently 
adopted dlscovery procedures were not mtended m any way to weaken 
the stIpulatIon process See Rule 91(a) (2) 

Contrary to petlboners' assertIon that there 15 no ((practJ.cn.l and 
substantIal reason" for grlLntmg a. protectIve order 1Il. these cU'cum­
st:l.nces, we find good cause for domg so PetltlOners ha.ve faued to com­
ply mth the letter and spmt of the dlscovery rules The attempted 
use of wntten mterrogatones a.t tb.l.s stage of the procee~O'S shn.rply 
confucts;nth the mtent and purpose.of Rule 70(80) (1) and COnstItutes 
an. a.buse of the Court's procedures 

Accord.m.gly, we conclude that respondent's motIon for a. protectlve 
order should be granted and he IS reheved from ta.kmg any a.ctlOn mth 
respect to these wntten mterrogatones The parbes will be dlrected to 
have mformal conIerences dnrmg the ne~-t 90 days for the purpose o:t 
mn.kmg good £:l.lth efforts to e:s:cha.nge facts, documents, and other tn 

!orm.o.tlOn Smce the cases ha'Ye no~ been scheduled ror tn:u, there IS 

sufficlent tlIDe Ior the partles to conIer and try m.:ormally to secure 
the E'lndence berore resortmg to tormal dlscovery procedures Ir such 
process does noe meet the needs or the partleS, they m3.Y theT). proceed 
Wlto. dIscovery to the enent per11lltted oy tf. e rules 

..d.n a.pproprw.te o-de- wu.2 oe entered 

",,- oC tb~ e:::pl3.::" 0"] :lot¢ to l'U. n (00 T c: 1113) s_ceo ..!:- -

Tb stJpt.l.:l. 'oc D oces:) 13 corp :!e.:lble b.:t,ed 00 co::. e:ce ~d :c:;o ~_O:l b(t"'V' eO. 
ll" I~, o.c!"";It:lblc 0 S _ ~:l~'" 3 00. =" C, 3 1:1. 73.,\:11; d<:; e., 0 d .Ol. < ._" ~ ~l. 0 
C\o ... ~ID~ o.:l.C c.~-o""::; ~t1:!1~ 0' ( .. .'3,l...tl,. :.::.d 0=': :l;.:1:: _c -e :et.. _::l (0 ::Jet ~= .. !!-
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ASH v CO\l\HSSIONER 

MARY KAy ASH, PETITIOPfER v COMMISSIONER OF 
INTERNAL REVENUE, RESPONDENT 

Docket No 3058589 Filed March 11 1991 

Held, Wlth respect to the summonses Issued both before 
and aiter petltloner flled her petltlOn to trus Court petItIOn 
er 5 motIon for a protectlVe order will be demed Unwersal 
Manufactunng Co v Commzsszoner 93 T C 589 (1989) and 
WestTeco, Inc u Commzssloner T C Memo 1990501 (wruch 
rehed OD Unwersal Manufactunng Co) modlfled 

J Phzllzp Adams, for the petItIOner 
Deborah A Butler and John S Repsls, for the respon 

dent 

OPINION 

WRIGHT, Judge Tills matter IS before the Court on 
petItIOner's motlon for protectlve order flied on July 6, 
1990 PetltlOner seeks a protectlve order under Rule 103 1 to 
restnct respondent's use of mformatIOn obtarned through 
admnustratlVe summonses 

By notlces of deflClency dated October 10, 1989 respon 
dent determmed the followmg deflclencles m and adrutIOns 
to petltIOner's Federal mcome tax 

Year 
1983 
1985 

DeficIency 
S37060 

6608527 

AdcbtlODS to tax 
Sec 6653(a}(l) Sec 6653(a)(2) Sec 6661 

S1853 1 

330426 S1 652 132 

'50 percen~ of ~he mterdt due on the defioeoCld 

In a petltlOn :hled on December 29 1989 petltIOner seeks 
a redetermmatIOn of the defICIenCIes for both tID-able years 
PetltlOner resIded m Dallas, Te)..as when she filed her 
petltlOn In her petltlOn petltlOner states that on November 
29 1985 petltloner, along Wlth certrun other mruvlduals and 
trusts (the transferors), exchanged Mary Kay CosmetIcs 
Inc, common stock for (1) Common or preferred stock of 
Mary Kay Holrung Corp, and (2) long-term notes of Mary 

'All ~cct'oo ~{e ence:! 41'e LQ the lotema! Revenue Code of 195~ 8S amended and ,"'I effect 
{or the yee." In ,~sue All Rule rderences are to the Tn.x CAurt Rules o[ Pr8CLlce and 
Procedure unI~s othe", ISe mdJcnt.ed 
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Kay Holdmg Corp (ws transactIon will heremafter be 
referred to as the exchange) 

In the exchange, petItIOner receIved 131,079 shares of 
Mary Kay Holdmg Corp common stock and $10,669,95110 
of long-term notes for 1,399,230 shares of Mary Kay 
CosmetIcs, Inc, common stock Immechately after the 
exchange the transferors owned 100 percent of all common 
and preferred stock of Mary Kay Holdmg Corp PetItIoner 
reported on a schedule attached to her Federal mcome tax. 
return for 1985 that the Mary Kay Holdmg Corp long 
term notes and common stock were recelved m a transac 
bon quahfymg for nonrecogmtlOn treatment under section 
351 

On December 5, 1985, MKCI AcqUlslt10n Corp was 
merged mto Mary Kay CosmetIcs, Inc MKCI AcqulsltlOn 
Corp was a wholly owned subsIdlary of Mary Kay Corp, 
whlch ill turn was a wholly owned subsldlary of Mary Kay 
Holdmg Corp In the merger, the shareholders of Mary Kay 
Cosmetlcs, Inc, other than Mary Kay Holdmg Corp, 
recelved cash and debentures of Mary Kay Corp ill 

exchange for therr shares of Mary Kay Cosmetics Inc (tills 
transactIon will herellafter be referred to as the leveraged 
buyout) 

After the merger Mary Kay CosmetIcs Inc was a 
wholly owned SUbSIdlary of Mary Kay Corp, wruch m turn 
was a wholly owned subsIdlary of Mary Kay Holdmg Corp 
ApproXlIDately $16,609890 m eApenses was illcurred by 
Mary Kay CosmetIcs, Inc ill connectIOn W1th the leveraged 
buyout 

Durmg June of 1989, respondent began an e'\.ammatlOn of 
Mary Kay Corp's Federal mcorne ta.'\. return for ta.'\.able 
year 1985 As of the date petItIOner's motIOn for protectIve 
order was filed no notlce of deflclency had been Issued to 
Mary Kay Corp 

Durillg August of 1989 respondent began an exammatIOn 
of petltIOner s Federal mcome ta."( return for taAablc year 
1985 In Ius notIce of defICIency for taAable year 1985 
respondent deternuned that petltlOner had receIved ruvi 
dends ill the amount of the rustnbuted Mary Kay Holdmg 
Corp notes, or ~10 669,951 Respondent also deternuned 
that petItIOner had receIved constructIve dIVIdends Wlth 
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respect to S2,626,061 of tile MKCI leveraged buyout eA­
penses WIth respect to taxable year 1983, respondent 
determmed that as a result of adJustments to taxable year 
1985, there was no mvestment crecht carryback to taxable 
year 1983 as cl8lID.ed by petltlOner on her Federal mcome 
tax return for that year 

The Summonses 

On September 20, 1989, respondent Issued an adIIlJ1llstra­
tlVe summons pursuant to sectIon 7602 to Lawrence Cox, 
treasurer of Mary Kay Corp, seekmg certam mformatIOn, 
testImony, and documents (the MKC summons) The MKC 

summons relates to the 1985 and 1986 taxable years of 
Mary Kay Corp and ltS subsiruaries The return date of the 
summons was October 18, 1989 

On October 3, 1989, respondent Issued a tlurd-party 
recordkeeper summons (see sectIOn 7609(a)) to Jack Morns 
a partner Wlth the accountmg flIm of Ernst & Young, 
seekmg certam mformatlOn, testlInony, and documents (the 
petItIOner/Morns summons) The petItIOner/Morns summons 
relates· to petItIOner's 1985 and 1986 taxable years The 
return date of the summons was November 3, 1989 

Also on October 3, 1989, respondent Issued another tlurd 
party recordkeeper summons to Jack Morns (the 
Rogers/Morns summons) The Rogers/Morns summons re­
lates to an exammatIOn of Rlchard R and J aruce Z Rogers' 
1985 and 1986 taxable years RIchard R and Jaruce Z 
Rogers' Federal mcome ta.x returns for those ta.xable years 
were under e'\.ammatIOn m relatlOn to the eAchange The 
testimony, mformatIOn, and documents sought through the 
Rogers/Morns summons are IdentIcal to those sought by 
the petItlOner/Morns summons As rud the petItIOner/Morns 
summons, the Rogers/Morns summons had a return date of 
November 3, 1989 

Durmg May and June 1990 respondent Issued tlurd party 
recordkeeper summonses to offIcials of Morgan Stanley & 
Co Inc Merrill Lynch CapItal Markets, and Rothchlld 
Inc (the adVIser summonses) seekmg certam testImony, 
mformatlon and documents relatmg to Mary Kay Corp's 
1985 and 1986 ta.'\.able years 
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On October 18, 1989, ~the return date of the MKC 
summons, the treasurer of MKC proVlded certam documents 
to respondent, but Wlthheld other documents that MKC 
concluded are subject to the attorney-chent prIVllege On 
November 3, 1989, the return date of both the 
petitioner/Morns summons and the Rogers/Morns sum 
mons, J ach. MorrIS proVlded to respondent the mformatIOn 
requested m the summonses and some of the requested 
documents Moms Wlthheld other documents on adVIce of 
counsel that such documents are subject to the attorney 
chen t pnvliege 

On Apnl 12, 1990, respondent commenced an actlOn ill 

the U S DIstnct Court for the Northern DIstrIct of Texas 
to enforce the petItIoner/Morns summons and the MKC 
summons As of the date of petItioner's motIOn, no actIon 
had been taken to enforce the Rogers/Moms summons or 
the adVlser summonses 

In her motion for protectIve order petItIoner seeks an 
order prohIbItmg respondent's attorneys, agents, and em­
ployees engaged m representmg hun before tills Court from 
obtammg access to, reV1ewmg, or usmg any testunony, 
documents, or other mformatIOn obtamed pursuant to the 
MKC summons, the petItIOner/Morns summons the 
Rogers/Morns summons, and the adVIser summonses after 
December 29, 1989, the date her petItIOn was flied 

DZSCUSSLOn 

As a prelumnary matter we note that the enforceability of 
the summonses IS not at Issue The parties agree that the 
Dlstnct Court, not thIs Court, has JUrIsructIOn to declde 
such lssue Sec 7604 We therefore do not address the Issue 
of whether the summonses are enforceable 

I Ta.:x Court Rules of PractLce and Procedure 

SectIOn 7453 prOVIdes that proceedIngs of the Ta.x Court 
shall be conducted m accordance Wlth such rules of practIce 
and procedure as the Court may prescnbe PetItIOner argues 
that respondent's use of adrrurustrative summonses to 
obtam mformatIOn related to the case pendIng before trus 
Court allows respondent to undernune the dlscovery rules 
can tamed In tItle VII of our Rules of PractIce and Proce-
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dure (Rules 70 through 76) a1S."d glVes rum an unfarr 
advantage Tltle VII proVldes rules addressmg mterrogato­
nes, productlOn of documents and tllings, exammatlOn by 
transferees, deposltlOns upon consent of the partIes, deposI 
tIons Wlthout the consent of the parties, and deposItIOn of 
eApert Wltnesses 

The purpose of ruscovery m the TaA Court IS to ascertam 
facts wruch have a drrect beanng on the Issues before the 
Court Penn-FLeld Industnes, Inc v Commzsswner, 74 T C 
720, 722 (1980) DIscovery IS not as broad m the Tax. Court 
as It IS ill the Federal DIstnct Courts Estate of Woodard v 
CommlssLOner, 64 T C 457, 459 (1975) The ruscovery 
procedures establIshed by our Rules m essence follow the 
Federal Rules of ClVil Procedure (Federal Rules), but are not 
IdentIcal See 60 T C 1097 (1973) (note accompanymg Rule 
70(a) (1974) wluch, for the first time, perrrutted mterrogato 
nes and requests for productIOn and mspectIOn of papers 
and other thmgs} Thus, absent a Court order, chscovery 
through depOSItIOns WIthout the consent of the opposmg 
party IS not avrulable under our Rules (wIth the exceptIOn of 
a depOSItion tahen under Rule 75), as It IS under the Federal 
Rules That hmItatlOn IS mtentIOnal See 60 T C 1097 
(1973) Unnecessarily broad chscovery may cause extenSIve 
delays and )eopardJ..ze the admmlstratlOn, the mtegrIty, and 
the effectlVeness of the mternal revenue laws Penn-FreId 
lndustnes, Inc v Commrssl.Oner, supra at 724 The ruscov 
ery procedures should be used only after the partIes have 
made reasonable mformal efforts to obtam needed mforma 
tlOn voluntarily Rule 70(a)(1) Branerton Corp V CommLs 
SLoner, 61 T C 691 (1974) Under Rule 103 we may Issue 
orders to protect persons from annoyance embarrassment 
oppreSSIon, or undue burden or expense resultmg from 
dlscovery Rule 123 allows trus Court to Impose sanctlOns 
mcluchng the e)..cluslOn of eVldence obtamed m chrect 
VlolatlOn of an eAlstmg Court order or the Court's Rules 
Rule l(a) prOVIdes that where In any mstance there IS no 
appllcable rule of procedure the Court or the Judge before 
whom the matter IS pendmg may prescnbe the procedure 
g1Vmg partIcular weIght. to the rederal Rules of ClvLl 
Procedure to the e'\.tent that they arc SUItably adaptable to 
govern the matter at hand 

77 



96 UNITED STATES TAX COURT REPORTS (459) 

II Authonzatzon to 1ss1,6€ Summonses 

Respondent IS authorIZed by sectIons 7602 and 7609 to 
Issue summonses and to utilize the mformatiOn obtamed 
through them In relevant part sectiOn 7602(a) provIdes that 
for the purpose of determmmg the lIability of any person 
for any Internal revenue tax the Secretary IS authorIZed (1) 
To e:h.amme any books, papers, records, or other data wruch 
may be relevant or matenal to such InquIry, (2) to summon 
the person lIable for tax, any offlcer or employee of such 
person, or the person havmg posseSSiOn, custody, or care of 
books of account contammg entnes relatmg to the busmess 
of the person lIable for tax, or any other person the 
Secretary may deem proper, to appear before the Secretary 
and to produce such books. papers. records. or other data. 
and to gIve such testlmony. under oath. as may be relevant 
or matenal to such mqurry, and (3) to take such testunony 
of the person concerned under oath, as may be relevant or 
materIal to such mqwry SectIOn 7609(a) provldes for speCIal 
procedures when a summons IS served on any person who IS 
a thrrd party recordkeeper 

III Pnor Opzmons of Thts Court 

A Unwersal Manufactunng Co v Commlsszoner 

In argwng that the use of ad.m.rrustratlve summonses to 
obtam mformatIOn relatmg to the pendmg case undermmes 
our ruscovery rules. petItlOner relJes on Umuersal Manufac 
tunng Co v Commrsszoner, 93 T C 589 (1989) In Unwersal 
Manufactunng Co the ta:-..payers were Druversal Manufac 
turIng Co , as the successor by merger of WNC Corp (WNC). 

and Delbert W Coleman the majorIty shareholder of WNe 

In a petItIOn flIed WIth tills Court on September 2 1988 
Uruversal Manufacturmg Co alleged that the ComrrusslOner 
erred m deterrrurung that net operatmg loss deductIOns 
reported for Its ta.."\.able years endmg September 30. 1984, 
and September 30. 1986 were not allowable under sectlOns 
172 and 269 In a petItlOn hled WIth trus Court on 
December 12 1988, Coleman alleged that the ComrrusslOner 
erred m deternurung that certaIn moneys whIch WNC had 
treated as loans or shareholder advances should have been 
treated as ruvldends from WNe 
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In Unwersal Manufactunng Co an agent of the COIDIDlS 
slOner's Cnm.lllal Investlgation DIVlsIon served summonses 
on or about January 10, 1989, on two employees of WNC 

and thrrd party recordkeeper summonses upon two accoun­
tants for WNC The tesbmony and documents sought by the 
COmlIllSSlOner under those summonses were dJrectly related 
to the matters at Issue m the pendmg cIvil cases The 
taxpayers moved for a protectIve order under Rule 103, 

assertmg that the COmmlSSlOner's use of admnu.stratlve 
summonses to obtam mformatlOn dIrectly related to the 
Issues of crvll cases pendmg before tills Court allowed hun 
to crrcumvent the dlscovery rules con tamed m tItle VII of 
our Rules of PractIce and Procedure and gave hun an unfarr 
advantage m the prosecutIOn of htIgatlOn before trus Court 
The taxpayers urged the Court to exerCIse Its mherent 
authonty over the proceedmgs to prevent the C0111I1llSSlOner 
from utilizmg m the Tax Court proceedIngs any mformatlOn 
obtamed pursuant to those adrrurustrabve summonses 

In Unwersal Manufactunng Co, respondent argued that 
he was entItled to free and unfettered use of mformatIOn 
developed through the ad.m.lrustratIve summonses m ques 
bon We noted that respondent chose to Issue the notices of 
defICIency at Issue and, ill effect. chose to gIVe the 
taxpayers the opportumty to come to tills Court and mvoke 
our Rules before ills cnmmal mvestlgatlOn was completed. 
even though rus mternal adrrurustratIVe guideimes seemed 
to provIde that a notIce of denclency normally would not be 
Issued m such a SItuatIOn Unwersal Manufactunng Co v 
CommLssLOner, supra at 594 We went on to reason that the 
subject motlOn requu-ed us to reconcIle two competmg 
consIderatIOns FIrst tills Court has no deSIre to mterfere m 
any way WIth respondent's mvestlgatIOns mto vlOlatIOns of 
the mternal revenue laws We noted that respondent has 
the obhgatlOn to lllitiate such mvestlgatlOns and to pursue 
them to completlOn Second, respondent s use of adrrurustra 
tIVe summonses ill a cnmmal case to mtervlew thrrd-party 
WItnesses and obtam relevant documents concerrung the 
Issues m ClvIl cases pendmg before the Court CIrcumvents 
our dlscovery rules Unwersal 1V1anufactunng Co v Com 
mLSSIoner, supra at 594 
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After balanemg both consIderatIOns, the Court found that 
the COmmlSSIOner's use of admlrustratIve summonses to 
mtervlew tlurd-party WItnesses and obtam relevant doeu 
ments concernmg the Issues m cases pendmg before the 
Court ImperIDlsslbly undermmed the Court's dtscovery 
rules The Court held that tills was so even If the 
CODJ.llllSSIOner's motives were fully proper The Court stated 
Its obJectIve m so holdmg was to "reqwre respondent to 
present rus posItIon m the CIVIl cases pendmg before us 
Wlthout u.tilizmg any mformatIOn obtamed pursuant to an 
admm.lstratlve summons served after the cases were dock 
eted ill thIs Court" 93 T C at 595 The Court Issued an 
order provlChng that the COmmISSlOner was not to "obtarn 
or use any testImony, documents or other mformatIOn 
obtamed pursuant to an adrn.mlstratlve surrunons served 
after September 2, 1988," the date the petItlOn to tills 
Court was filed Umversal Manufactunng Co v CommlS 
SLOner, supra at 595 

B Westreco, Inc v CommLssLOner 

In addItIon to Unwersal Manu{actunng Co v CommLs 
SLOner, supra, petltlOner rel.1es on Westreco, Inc v Commzs 
SLOner, T C Memo 1990-501 In Westreco tills Court held 
that It was JustIfIed ill IssUIng a protectIve order that 
prevented the COIDIDlssIOner's lead tmll attorney ill a 
docketed case from further partlclpatlOn ill an €'\.ammatlOn 
of a corporatIOn and Its related partIes for later years 
concerrung the same Issue the Court was set to decIde In 
adilitIon, the protectlve order prevented the use of mforrna 
tIOn obtamed under adnurustratIve summonses m the later 
years' e.h.ammatlOn m the trial for the earl.1er tax years 

The taxpayer m Westreco was a second tIer subsIdIary of 
Nestle S A Those two corporatIOns and thelI related 
corporatIOns were before the Court concerrung a sectIOn 482 
adjustment to the fee for contract research serVIces prod to 
the ta'\.payer by Its foreIgn parent corporatIOn for the years 
1978 through 1982 As the ta.'\.payer was preparmg for trIal 
the ComnussIOner was conductmg an exarrunatIOn of the 
mcome ta'\. returns of Nestle and Its related corporations to 
determme If the sectIOn 482 adjustments should be made 
for the years 1983 through 1985 
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In connectIOn Wlth the 1983-85 exammatIOn, the Corn.mJ.s 
Sloner Issued a document request and ad.mm.1stratlve sum 
monses to the taxpayer's employees The lead attorney for 
the ComnussIOner for the tnal concernmg the earher years' 
adJustments was actively partIcipatmg m the later years' 
exammatlOn The taxpayer requested a protectlve order 
from thIs Court, concerned that the summonses and docu 
ment request IDlght be used to gather mformatIOn for use m 
the upcommg tnal, thus undermmmg thIs Court's ruscovery 
rules 

After considenng the arguments of both partIes, tills 
Court Issued the requested order, applymg the pnnclples of 
Unwersal Manufactunng Co v Commzsswner, supra. The 
protectlve order prevented the Comrr.ussIOner's lead trIal 
attorney from further partlcipatIOn m the later years' 
exammatIOn process and from usmg any mformatIOn ob 
tamed ill that exammatIOn m the case that was bemg 
rearued for tnal The COmmlSSlOner was also requITed to 
mamtam a hst of all eVidence obtamed m the later years' 
exarrunatIOn so that the Court could protect the mtegnty of 
Its ruscovery rules The COIDlDlssIOner asked the Court to 
reconsIder Its order 

Upon reconsideratlOn the Court found that the sum 
monses served on petItioner's employees to appear for 
mterVlews and dehver documents m the later years' audIt 
were In the nature of ruscovery deposItIOns The Court 
reasoned that the partIcIpatIOn of the ComrrusslOner's lead 
tnal attorney for the 1978-82 defICIencIes m the 198385 
e"\.ammatlOn would gwe the Comrr.usslOner an unfarr advan 
tage The Court vIewed the actIvItIes of the ComrrusslOner s 
attorney and the use of later years' summonses as an 
attempt to undermme the Court's ruscover} rules 

The COffiffilsslOner argued that the Court lacked the 
power to prevent It from usmg the mformatlOn obtruned 
through the summonses and document request The Court 
held that Its authonty came from two sources One was 
necessarIly ImplIed from the power of the Court to prescnbe 
rules of practIce and procedure The second source of the 
Court's power was mherent m Its oblIgatIon as a JUcLCIal 
body to protect the mtegrIty of Its processes and to 
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regulate the proceedmgs and partIes, or the representatIves 
of partIes, that appear beiore It 

The Court made clear that It was not unplymg that all 
actlVltles of a tnal attorney of the COmIDlSSIOner ill an aurut 
would JustIfy the kmd of protectIve order It had Issued In 

that case The compelling facts ill the case, It S8.1d In 

conclusIOn, JustIned the protectlve order It had Issued The 
language of the opmlOn IS to be mterpreted only ill that 
context 

IV Summonses Issued Pnor to F~lmg of Pennon 

Wlth regard to the summonses Issued In the mstant case 
before petItIOner filed her petItIOn Wlth tills Court (MKC 
summons, petItlOner/Morns summons, and Rogers/Morns 
summons), we fInd that Unwersal Manufactunng Co u 
Commlsszoner, supra, IS mapplIcable That case Involved a 
summons Issued after the filing of the petitIOn 

PetltlOner argues that we should extend our holdmg ill 

Unwersal Manufacturmg Co to mforrnatlOn obtamed after 
the filing of her petitIOn through the MKC summons, 
petItlOner/Morns summons, and Rogers/Morns summons, 
wruch were Issued before her petltlOn was flied, because 
respondent's purpose m ISSwng them was to undermme trus 
Court's ruscovery rules FIrst, we note that relatIvely few 
notIces of defIcIency result ill the filing of a petItIOn m tills 
Court Respondent had no way of knowmg whether petl 
tlOner would file a petItIOn In addltlOn, until a petitIon IS 

filed, we have no baSIS on wluch to Impose the rules 
provIded for In tItle VII of our Rules of PractIce and 
Procedure and any adrrurustratIve summonses Issued by 
respondent pnor thereto do not pose a threat to the 
mtegnty of our Rules Nor will the summonses pose a 
threat to the acin:urustratIOn or effectIveness of our Rules of 
PractIce and Procedure When the petltlOn was flied the 
partIes on whom summonses were served were already 
under an oblIgatlOn to provIde the mforrnatlOn called for 
pursuant to sectIOns 7602 and 7609 Therefore the compet 
mg conslderatlOns addressed In Umuersal Manufactunng 
Co are not present here If the summonses are for any 
reason mvalJ.d, petItIOner s remedy lles WIth the U S 
DIstnct Court not here 
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We deny petItIoner's motion for protective order 'WIth 
respect to the MKC summons, p~t1tlOner/Morns summons, 
and Rogers/Morns summons, WIDch were all served pnor to 
the ft lmg of the petition m tills case 

V Summonses Issued After Fzlmg of Pennon 

WIth respect to the adVlser summonses, petltIoner asks 
that we grant her motIon pursuant to Rule 103 Rule 103 
authonzes tills Court to restnct the use of dlscovery 
procedures or mformatlOn obtamed through dlscovery when 
requrred to protect a party or other person agamst "annoy 
ance, embarrassment, oppreSSlon, or undue burden or ex 
pense" As an IDltlal matter, we must address the Issue of 
whether trus Rule may be used to restnct a party's use of 
mformatlOn wroch IS obtamed through means other than our 
dlscovery rules 

Rule 103 IS derIved from, and for all practlcal purposes IS 
Identical to, Rule 2S(c) of the Federal Rules SO T C 1057, 
1122 (1973) Accordmgly, we look to cases construmg Rule 
26(c) of the Federal Rules for guIdance on the breadth of 
applIcatlOn of Rule 103 WLille Nelson MusLc Co u CommLs­
StOner, 85 T_C 914, 917 (1985) Those cases uruformly hold 
that Rule 2S(c) proVldes no authOrIty for the Issuance of 
protective orders to regulate the use of mformatlOn or 
documents obtamed through means other than dlscovery m 
the proceedIngs before the Court KLrshner v Umden Corp 
of Amenca, 842 F 2d 1074 (9th Crr 1988) (power to control 
ruscovery under Rule 26(c) does not extend to the Issuance 
of a protective order preventmg a party from usmg matenal 
obtamed m a separate actlOD and reqUlrmg the party to 
return the materIal to the other party even though the 
partIes to such other actIOn are IdentIcal), Whzttaker Corp 
v Execuazr Corp, 736 F 2d 1341 (9th Crr 1984) (Rule 26(c) 
dof's not gIVe Dlstnct Court power to e ..... clude eVldence 
dIscovered m a separate antItrust actlOn, even when such 
dIscovery occurs after the Dlstnct Court's own dlscovery 
cutoff date), Bndge CAT Scan Assoczates v Techmcare 
Corp, 710 r 2d 940 (2d Crr 1983) (where mformatlOn 
alleged to contam trade secrets was compiled pnor to 
commencement of lawsUlt Rule 26(c) dld not gwe court 
authonty to prolublt Its dlsclosure) Thus based on these 
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cases we could conclude. that thIs Court does not have the 
authonty to Issue protectIve orders under such Rule re­
stnctmg the use of mformatlOn whzch was not obtamed 
through the use of the Court's dzscovery procedures, but 
was obtamed through other legal procedures To the e:;..tent 
that Umversal Manufactunng Co u Commtsswner, 93 T C 
589 (1989), may be read as applymg Rule 103 more broadly, 
we reJect such a readIng Because a ruJmg under Rule 103 
would not be de:fmJ.tIve here, we do not express a conclusIon 
as to the apphcatIOn of that Rule to the questIon before us 

That IS not to say, however, that tills Court IS powerless 
to regulate the processes of tills Court, VIZ, the use m tills 
Court of mformatlOn obtamed by ad..n:urustratIve summons 
I t IS undIsputed that courts have Inherent powers vested ill 
the courts upon therr creatIOn and not denved from any 
statute Eash v Rzggms Truckmg, Inc, 757 F 2d 557, 561 
(3d Crr 1985) (and cases cIted thereat) The Supreme Court 
has upheld the mherent authonty of a court to enter a 
protectlve order prohlbltmg russernmatIOn of mformatlon 
obtamed through dIscovery, Seattle TImes Co u Rmehart, 
467 U S 20, 35 (1984), to control the conduct of attorneys 
practlcmg before It, Thread v Umted States, 354 US 278, 
281 (1957) to correct that wruch has been wrongfully done 
by VIrtue of the court's process, Umted States u Morgan., 
307 US 183, 197 (1939), and, most pertmently, "over thetr 
own process, to prevent abuse, oppreSSIOn and lnJustlce" 
Gumbel u PLtkm, 124 US 131, 146 (188S) 

Moreover, our own rules contemplate questIOns of prac 
trce and procedure for whlch there IS no applIcable rule of 
procedure and dIrect the Judge before whom the matter IS 
pendIng to prescnbe an appropnate procedure Rule l(a} 

As we have already stated supra, our Rules of dtscovery 
In essence follow the Federal Rules but are not IdentIcal 
Rule 26(a) of the federal Rules (Rule 26(a)) allows, generally 
non consensual dtscovery by deposltIOn our Rules do not To 
gwe respondent carte blanche wlth regard to the acinusSlOn 
of eVIdence obtamed by adnurustratlve summons would ill 

effect, glVe rum the full advantage of Rule 26(a} an 
ad vantage that we have WIthheld We need not do so we 
have the power to uphold the mtegnty of the Court's 
process by enforcmg the luruted ruscovery thaL by rule we 
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have adopted Where htIgatlOn m trus Court has com­
menced, and an admJ.mstratlve summons IS Issued WIth 
regard to the same taxpayer and taxable year, we will 
exerCIse our mherent power to enforce the hrmted dlscovery 
contamed m our Rules We will do so unless respondent can 
show that the summons has been Issued for a sufnClent 
reason, mdependent of that htIgatlOn Where htlgatlOn m 
tills Court has commenced, and an admlrustratlve summons 
15 Issued not WIth regard both to the same taxpayer and 
taxable year (for mstance where the summons concerns 
another taxpayer or a dlfferent taxable year), normally we 
will not exerCIse our mherent power We will exerCIse that 
power, however, when petItIoner can show lack of an 
mdependent and suffiCIent reason for the summons In the 
IDstant case, only the adVIser summonses were lssued after 
htigatlOn commenced Those summonses fall Wlthm that 
sltuatlOn where normally we will not exerClse our mherent 
power Smce petltlOner has not shown a lack of mdependent 
and suffICIent reason for the adVIser summonses, we need 
not exerClse our Inherent power nor detaIl how that power 
could be exerCIsed Rule 1 authonzes the Judge before 
whom a matter IS penchng to prescnbe an appropnate 
procedure What would be appropnate would depend on how 
best to mamtam control "over [our] own process, to prevent 
abuse, oppreSSlOn and IDJustlce " Gumbul u Pztkm, supra at 
146 

Urz.wersal Ma"Lufactunng Co presents the fIrst SItuatIOn 
(post petltlOn "summons, same tro..payer, same year) and, we 
beheve the Court there may have concluded that there was 
no real prospect of a cnmmal mvestlgatlOI1 although the 
Court llid not make such a :fJ.ndmg Westreco, Inc presents 
a llifferent situatlOn The Court there stated that It found 
compelhng facts that Justlfled ItS protectIve order but 
cautlOned that no ImphcatlOn was to be drawn that all 
actlVItles of respondent's tnal counsel m an aullit would 
JustIfy a surular order We note that Westreco, Inc IS a 
memorandum oplillon wruch followed Unwersallvfanufactur 
zng Co Wlule we have herem mollifIed our opmlons In 

Unwersallvfanufactunng Co and Westreco, Inc, both cases 
are still pendmg and the summons Issues mvolved In those 
cases were deCIded Wlthout the benefIt of the standards 
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artIculated herem We therefore express no VIew on the 
outcome of such cases under the standards artlculated 
herem, as such matters are best left to the ruscretlOn of the 
Judge before whom the matter IS pendmg 

Fmaliy, we repeat that the enforceability of the sum 
monses IS not here at Issue That IS a questIon for the 
Dlstnct Court, and the pendency of a Tax Court proceedmg 
does not depnve the Dlstnct Court of JunsdrctlOn to 
determme such enforceability See Unl.ted States u GLmbe~ 

782 F 2d 89, 93 (7th Crr 1986), Bouch u Rube4 67 F 2d 
894, 895 (2d Crr 1933) 

We next conSIder petItIoner's argument that tills Court's 
power to exdude the eVldence 1D questlon 1S mherent In lts 

obhgatlOn as a JUdICIal body to protect the mtegnty of Its 
processes and to regulate the proceedmgs and partIes that 
appear before It We already have ruscussed the ClIcum 
stances that would allow us to regulate the proceedmgs as 
requested by petrtIOner and, based on the record before us 
we fInd that the summonses m zssue are not a threat to the 
mtegnty of tills Court's processes The development of 
addrtIOnal eVIdence through the summonses m Lssue will ill 
fact benent thIs Court's processes because It will result ill a 
more fully developed factual background m wluch to con 
sIder petItIoner's case The addrtronal eVIdence may also 
lead to the settlement of the case 

We also fInd that we are not compelled to grant petItIOn 
er's motIon ill order to regulate the proceedmgs and partIes 
that appear before us Our holdmg m tills case that a 
protectlve order IS not appropnate Involves legrtunate and 
good fruth summonses W1th respect to other years to 
related taxpayers and to related tax babilitles and Involves 
the absence of any other underlymg facts or cU"cumstances 
that would JustIfy the Issuance of a protectIve order 10 tills 
case PetItIOner has farled to show respondent's lack of an 
mdependent and suffIcIent reason for the summonses The 
rule we announce herem lD no way hmrts tills Court's 
eAerCIse of lts power to Issue protectIve orders or to Impose 
other approprIate sanctIons where the underlY10g facts and 
cU"cumstances of a partlcular case establlsh an abUSIve or 
pre]uruclal SItuatIOn that warrants rellef If as we proceed 
an abUSIve or prejudICIal SItuatIon becomes apparent (willch 
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petItIoner has so far not shown), vwe will be able to regulate 
the proceedmgs regardless of the rule we announce herem 

We also note that wlu1e tlus Court must, of necessIty, 
control the admlssion of all eVldence m the pendmg 
proceecimg, any proceedmgs regardmg the enforceability of 
the adrmmstratIve summonses will be brought before the 
Federal Dlstnct Court, not tlus Court On the other hand, If 
we were to grant petItloner's motIon Wlth respect to the 
adVlser summonses, we would then have to supemse the 
admmlstratIve summons process, m order to msure that 
none of the eVIdence obtamed through that process was 
mtroduced mto the case The necessIty of such supervIsIOn 
may make the regulatIOn of the case more dIffIcult rather 
than more efnclent 

In conciuslOn, we deny pebtIOner's mobon for protectlve 
order WIth regard to each of the summonses other than the 
advlser summonses, we do so smce all were Issued pnor to 
commencement of the htigatlOn herem WIth regard to the 
adVIser summonses, we do so smce petltIoner has not shown 
a lack of a sufficlent, mdependent reason for thelI Issuance 

In hght of the foregomg, 

An appropnate order wLll be lssued. 

ReVlewed by the Court 
NIMS, KORNER, SHIELDS, HAMBLEN, COHEN, CLAPP 

GERBER, JACOBS, PARR W.cLLS COLVIN, and HALPERN 
JJ J agree Wlth the maJonty opmlOD 

WHALEN, J, concurs m the result only 

CHABOT, J, concurrmg m the result I agree Wlth the 
maJonty's rulmg denymg petltlOner's motlOn for a protec 
tlve order regardmg certam admlrustratIve summonses 

My concern IS that there seems to be a search for reasons 
to e"{clude mformatlOn developed through adrrurustratlve 
summonses wlule at the same tune courts accept mforma 
tlOn developed through VlolatlOns of people's constltutlOnal 
nghts Respectfully I suggest that we are standmg publlc 
pollcy on lts head when we approach the lawful statutory 
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adnurustratIve summODS Wlth as much or more, SUSpICIon 
than we do vIOlatlODs of constItutIOnal nghts 

In dealIng WIth d.!sputes about excludability of eVldence 
obtamed m VlolatlOn of people's nghts under the Uruted 
States Constltutlon, the Supreme Court has frequently 
stressed the undesIrability of exc1udmg from eVldence 
mformatIOn that may be rehable and lIDportant m enablmg 
the tners of fact to decIde correctly the cases that are 
before them 1 The Supreme Courthas nevertheless concluded 
that It IS deSIrable to exclude otherwlse adrrussable, relIable, 
and persuasIve eVIdence where such exclUSIon would serve 
to deter future VIolatlOns of nghts guaranteed by the 
Uruted States ConstltutIOn Even then, b.mJ.tatlons have 
been placed on the CIrcumstances In wluch such exclUSIOns 
will be authorIZed (See, e g , our recent ruscusslOn lD Houser 
v CommLsszoner, 96 T C 184 (1991) ) 

Another area ill whIch eVIdence IS excludable, even though 
It may be hIghly rellable and persuaSIve, IS under Rule 6(e), 

'JUStlce Powell summanzed many concerns In Stone u Powell, 428 us 465 489-491 (1976) 

as follows 

The cost.s of app(ytng the exclus.onary rulo even at tnRI and on direct reVlew arc welJ 
known the focu~ of the tnal. and the attent.on of the partJopant.s theretn ue dtvert.ed from 
the ultunato questlon of gu:1t or m.oocencc tbat :should be the central concern m a c:runmal 
proceedmg Moreover the phY:Slcal eVldenc:e :sought to be excluded IS typ.caIly relJahle lind 
often tho most probat.ve mformst.lon beanDg On the guilt or mnocence of the ddendant A~ 

Mr JUstlce Bisek emph83LUld m Ius dI:s:sent 1D K=!mIlJt. 

A drum of illegal eeuch and seIZUre under the Fourth Amendment .. cruoaUy dtfferent 
from many other COllstJtut.lonal nghts ordlnsnly the eVIdence seLUld can 10 no way have b.l<..n 
rendered untrustworthy by the me!lDS of Its :>et-..."rc and mdeed often tlu~ oVldenco alone 
est.sbushC3 beyond Vlrt.ually any :sh8dow of n doubt that the defUldnnt .s guilty 391 US at 
237 

A ppucat.lon of the rule thus defl.xt.s the trutlUmdu:rg proc .. ",s and of tee frec:9 the gullty Tho 
dlspanty III pue.culnr C8:seS lx.twe..n the error co=t[.Qd by the pouee officer and th. WUldfalJ 
afforded s guilty defendant by appucatJon of the ruId .. contrary to tho .d<a of proport.lon..uty 
that .~ e5S<.ntJal to the canc<pt of JustIce Thus although lh~ rule 15 thought to de""r unlswful 
pouce 8Ct.Vlty 1D part through th~ nw1.urmg of re.opc<:t for Fourth A.m<ndment values If 
spplled mdlscruwnately .t mdY weU have the OPPOSIte eff .. 'Ct of g .. ner .. t.lnb dtsresp..'Ct for tho 
I .. W WId nclm.rustratlon of JUst.lcc >0 • 

[Some fll refs onutted J 

""In a dtffereet context. Dallin H Ow has obse ..... ed 

I lUll cntJo..mg not our concern ... ~t~ procedure. but our pr~'OCcupflt.on In wiuch WO CDY 

lose SIght of the tact that our procedure:s arc not the ult.1mat;! goals of our legsl 'Y5""m Our 

goab ATe trn th nnd )ustJcc snd procedurC!l are bu mean~ to the:5<l ends 
Truth a.n.d Justlce are ult.lmnto ,alUe:I .0 undusr.ood by our people And tho lew and tho 

legal profeSSIon will not be worth} of public r .. :spec and loyalty If we allow our st""nt.lon to be 
dtverted from these goal. EthICS >'fora.hty And Profess.onru Re:.pons.b.uty 197'5 B "t U L. 
~v 591 596 
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Fed R Cnm Proc In those sItuatIons, the greater benefi.t 
that IS sought to be obtamed IS that whIch IS understood to 
he m the secrecy of the grand Jury 

When we get beyond these SItuatIOns, we fInd another 
command Tills IS the command m the Federal Rules of 
EVldence, as enacted by the Congress, that "All relevant 
eVIdence IS admISSIble, except as otheI"Wlse proVlded by the 
ConstItutIon of the Umted States, by Act of Congress, by 
these rules, or by other rules prescnbed by the Supreme 
Court pursuant to statutory authonty" Rule 402, Fed R 
EVld 

Histoncally, thIs Court's approach to ruscovery has been 
to mSIst on the- parbes' exchangmg the relevant mformatIOn 
mformally and agreemg to mclusions of eVIdence (where 
parties' rusputes are not settled) by the stipulatIOn process 
Tills Court has not been willmg to mstItute the bulk of the 
formal ruscovery procedures that appear to cause such 
extraordmary expenses, gamesmansillp, and mJustIces m 
some courts Accordmgly, except for the procedures m tItles 
VII and VIn of the Tax Court Rules of PractIce & 
Procedure, thIs Court has not afforded the partIes the nght 
of Court-enforced nonconsensual ruscovery By the same 
token, tills Court has not ordmanly sought to mterfere WIth 
the opportumtIes of the parties to obtam mformatlOn On 
the contrary, tills Court's focus on the stipulatlOn process 
has been deSigned to push the partIes to voluntarIly prOVIde 
each other WIth mformatlOn relevant to the case at hand 

Accordmgly, as I see It, It should be an unusual CIrcum 
stance for thIs Court to forbid a party to acqUIre lllforma­
tlOn or use mformatlOn that It has acqUIred unless the 
InfOrmatIOn has corne from constItutlOnal vIOlatlOns, VIola 
tlOns of grand Jury secrecy, or vIOlatlOns of some other 
publlc pollcy willch IS of such Importance that It overndes 
the Importance of facilitatmg the presentatIOn of rellable, 
persuaSIve and otherWise adnuSSlble eVIdence to the trier of 
fact 

The acl.m.rrustratlve summons, the effects of whIch petl 
tIOner seeks to Insulate herself from In the Instant case IS 
not a creature of court rules but IS, rather authOrized 
speCIfIcally by statute The Congress has prescnbed respon 
dent's statutory authOrIty and has speCIfIed the trIbunals In 
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wruch that statutoI"}' authonty IS to be tested Those 
tnbunals do not mc1uder-tlus Court 

There may be crrcumstances ill wluch we may conclude 
that there has been such an abuse WIth regard to an 
adrmmstratlve summons that we rmght restnct the use of 
mformatlOn obtamed thereby However, the fact that the 
mformatlon was obtamed by an admIrustratlve summons 
surely should not Itself be a ground for restnction or even a 
ground for SusplclOn The admnustratIve summons IS a tool 
specmcally authonzed by the Congress The polley conSIder 
atlOns of the ad.mmJ.stratIve summons have been exammed 
and reexqrnmed by the Congress on many occaSIons The 
Congress has changed Its mmd on many occaSions What­
ever the polIcy balances may be at any partIcular trme, they 
are for the Congress to deterrnme I submIt that, for our 
purposes, we are oblIgated to take the ad.rnm.rstratIve 
summons as a fact of llfe, we should do so not because we 
agree WIth the Congress' pollcy but, rather, because the 
Congress has exercIsed Its constItutlOnal authonty and we 
must follow It (Just as we must follow the Congress' 
deCISIOns as to mcluslOn of mcome, deductlOns of expenses, 
allowances of crechts, and the 90-day penod for petitrorung 
the Ta.x Court) 

Respectfully, I suggest that those who are concerned 
about "a level playmg neld" should take therr legItrmate 
concerns to a chfferent forum-the US Congress In the 
meanwlule, I would approach respondent's use of the 
adrnm.rstratlve summons Wlth no more SusplclOn than any 
party's use of any method of gathermg mformatIOn that 
does not reqUJre trus Court's compulsory process I would 
be vIgllant to prevent abuse but I would reqmre the 
complammg party to eAplam where the abuse lIes espeCIally 
If the complammg party seems to be reluctant to proVlde 
relevant mformatlOn as part of trus Court's stIpulatIOn 
process 

PARh.I:R, SWIFT, and RUWE, JJ, agree WIth thIs concur 
nng oplllion 

SWIFT, J respectfully concurrmg I belleve that further 
e""'planatlOns are appropnate (1) of the reason the rule 
lIDpbclt m Umuersal Manufa.cturmg Co u CommlssLOner, 
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93 T C 589 {1989}, and Westreco, Inc v CommZSSIoner, 
T C Memo 19-90-501, for the Issuance of protectIve orders 
needs to be modlfied, and {2} of how the Tax. Court's 
trachtIonal mformal stlpulatlOn and ruscovery process 
should operate m the large cases 

(I) The opIDlons m Unwersal Manufactunng Co and 
Westreco chd not analyze or weIgh the underlymg facts and 
crrcumstances relevant to motlOns for protectIve orders 
Rather, they weIghed the pnnclples and structure of tax. 
aucht and tax admmlstratlOn (partIcularly the IRS summons 
authonty) agamst the pnncIples and structure of tax. 
htIgatIon (partIcularly Tax. Court chscovery) Those opmIOns, 
erroneously m my VIew, concluded that the latter IS 

preemment (at least m the context of a pendmg court case) 
and that there eXIsts a fundamental and per se unfarrness 
when the IRS attempts to utilize Its statutory authonty 
under the au rut rules Wlth respect to related taxpayers, 
other years, or other habilitles, at the same tlIDe that a 
taxpayer IS mvolved m a pendmg tax case 

In Unwersal Manufactunng Co, m Westreco, and m the 
mstant case, we are faced Wlth respondent's specIfIC and 
express statutory authonty and responSIbility under sec 
tlOns 7602 and 7609 to conduct CivU and cnmmal auruts for 
any and all years and for all taxpayers See, for example, 
sec 7602(c){3) 1 That authonty (wruch mcludes the summons 
power) IS separate and chstmct from the chscovery rules of 
trus Court, IS not hmIted by the Rules of trus Court, and 
unless that authonty IS clearly abused thIs Court, ill my 
oplIDon, has no busmess dlrectly or mdlrectly mterfermg 
Wlth the manner or method by wruch respondent utilizes 
that authonty 

The motIons for protectIve orders m Umversal Manufac­
tunng Co, Westreco, and the mstant case, are m my 
OplIDon premature They ask us to rule on the use of 
mformatlOn before we even know what the mformation IS 
what form It takes, and before It IS offered mto eVIdence 

Under Fed R EVId 402, all relevant eVIdence IS generally 
ad..rrussIble e:\.cept as otherwIse prOVIded by the Constitu 

'Soc.. 7602[c){3) p o,.,de • .." follows 

(3) TAXA8LE n:A!l.S E""'C. TREAn:O Sl:PAllAn:LY -For purpose. of till •• ubsectlon ecch tll.Xsb[o 

penod (or If ther~ IS no tusblc penod each t=ablL evenl) c.nd e .. c:h tu lmpo,ed by a 
oocparaLo crap~ of llu. tlllc shall be t.reat<od .epara-el) 
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tIon, statute, other prOVlSlons of the Rules of EVldence, or 
other rules prescnbed by the Supreme Court None of those 
exceptlOns apply to the.. facts of Unwersal ManuJactunng 
Co I Westreco, or the mstant case 

SectIOn 6103(h) states that mformatlOn obtamed by the 
IRS through the use of adm.lmstratlve summonses IS ex 
cepted from the general rules of nondIsclosure where It IS to 
be used m subsequent and related court lItIgatIOn If the 
per se rule set forth m Umversal Manufactunng Co and 
Westreco were correct, sectlon 6103(h) would be rendered 
meanmgless WIth regard to htIgatIOn m the Tax Court 

Further, the dIscovery rules of trus Court were never 
mtended to be used as a velucle to hnut the admISSIbility of 
otherWlse relevant mformatlOn As dIscussed below, It IS 
exactly trus type of mformatlOn (1 e, relevant mformatlOn 
that has been lawfully obtamed) that the Tax Court 
trarutIOnaliy has reqUlIed a party to produce mformaliy 
under the Branerton rule and to mclude m a stlpulatlOD See 
Branerton Corp v CommLssLoner, 61 T C 691 (1974), Rule 
91(a) 

Lastly, even If the use of a summons were to be VIewed 
as a means of acqurrmg mformatlOn not avrulable under our 
rules, It does not necessanly follow that suppreSSIOn of 
eVldence IS a proper remedy SuppresslOn of eVldence, even 
If predIcated on a court's superVlsory powers, has been 
restncted to those areas where the remedIal objectIve of 
suppressmg eVldence (namely, the deterrence of future 
illegal actIVlty) IS most effIcaCIously served and suppreSSlOn 
must be balanced agamst the undesrrable effect of lIDpedmg 
the fact fmdmg process Unzted States v Payner, 447 US 
727 (1980) 

In tills case, as m Unzversal Manufactu.nng Co and 
Westreco, there has been no fmdIng that respondent com 
lllltted any illegal or wrongful act ill servmg the sum­
monses Also, most of the summonses m tills case requested 
tlurd partles to produce mformatIOn In Payner, the Su 
preme Court held that even mformatlOn that was stolen 
from a thrrd party m v101atIOn of the Fourth Amendment to 
the ConstItutIOn should not necessarily be e'\.cluded from 
eV1dence ill a case m whIch the thrrd party 1S not a 
partlc1pant See Untted States v Payner, 447 U S at 735 n 
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7, Dzxon v Commzsszoner, 90 T C 237, 245 (1988), folloWIng 
Payner on tills pomt 

Assummg a protectIve order IS JustIfied m a case, a 
further sIgnIficant questIon IS raIsed by the broad protectIve 
orders that were Issued m Unzversal Manufactunng Co and 
Westreco, and by the protective order requested m the 
mstant case, concermng the proper nature, scope, and 
extent of protectIve orders A mscusslOn of that questlon 1S 

perhaps best left for another day, but the faIlure of the 
maJonty opmlOn herem to address that questIon, m my 
opmIOn, should m no way be construed as' an lIDphclt 
approval of the nature, scope, or extent of the particular 
protectIve orders Issued m Unzversal Manufactunng Co and 
Westreco 

(2) The dIscovery Issue mvolved m Westreco Inc v 
Commzsszoner, supra, m Unzversal Manufacturzng Co v 
CommzssIoner, supra, and m the mstant case, drrectly and 
SIgnIficantly affects the htlgatIOn and resolutIOn m the Tax 
Court of our largest and most comphcated cases Indeed, 
the cumulative deficIencIes determmed by respondent m 
Just the three cases mentIOned are approXlIDately $33 rn..Uhon 
(Wlth DJ..l.llions more mvolved. m other years) Taxpayers 
most mterested. m thIs Issue are hkely to be major 
mternatIOnal corporatIOns that have entered mto multl­
Issue, multi-year transactIOns Recently pubhshed news and 
legal artIcles mrncate that the slgruficance of thIs Issue, as 
It relates to htlgatIOn of the large tax cases, has not been 
lost on the~Government, the pnvate bar, the merna, or the 
general pubhc 

In hght of the above. I respectfully suggest that It IS 
espeCIally appropnate to proVlde at thIs time to the 
htlgants m thls Court addltIOnal gwdance concerrung the 
contmued Vlability or lack thereof of the Ta:x Court's 
tradltlOnal mformal stipulatIOn and dlscovery process m the 
context of the large cases that are now bemg fIled and that 
will be fIled m the years ahead 

Routmely and partIcularly Wlth regard to major clIents 
accountants and lawyers (m prepanng ta.'\. returns, In 

glvmg accountmg and legal adVlce, and certamly prIor to 
htlgatmg a case) mvestIgate what mformatlOn from related 
taxpayers and from other years of theIr chents IS relevant 
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to the current year returns, or to the pendmg transactlon, 
controversy, or htlgatIOn It would thus appear to be pnma 
faCIe farr and appropnate that respondent's agents and 
counsel, m the large complex tax cases also have a keen 
mterest m mvestlgatmg and obtammg mformatIOD from 
related taxpayers and from other years that may be 
relevant to the lssues m a pendmg case 

Sl1D.1larly, to the extent mformatlOn from related taxpay 
ers and from other years of the same taxpayers, In fact, IS 

relevant to Issues pendmg before us, tlus Court m my 
oplnlon should have the same mterest ill such mformatlOn 

How then, m the large cases, 1S relevant mformatlOn from 
related taxpayers and from other years to be dIscovered for 
use m thls Court? 

I belIeve that even m the large cases counsel for both 
partIes generally should contmue to utilize tills Court's 
mformal sbpulatIOn and mformal dIscovery process to 
develop such mformatIOn See Branerton Corp v Commts 
stoner, 61 T C 691 (1974), Rule 91 Where an appropnate 
Branerton request has been made by eIther counsel for 
relevant mformatIOn pertammg to related taxpayers or to 
other years, opposmg counsel, If they already have the 
responSIve mformatlOn, should turn over such mformatIOn 
mformally and completely If they do not have such 
mformatlOn and do not know If It eXIsts, opposmg counsel 
should undertake an mvestlgatlOn to determme whether the 
mformatlOn eXIsts and whether It IS m theIr chent's custody 
or control, followed by an approprIate mformal and com 
plete rusclosure of all mformatlOn found 

Where-m large cases and In connectIOn 'w1th a complete 
and thorough development of the relevant facts-counsel 
belIeves that there IS a need to questlOn certam key 
WItnesses or potentIal WItnesses of the opposmg party, 
counsel should proceed under Brarzerton to request an 
mformal meetmg With such mchvIduals and "Wlth OppOSIng 
counsel Where an mformal meetmg cannot be agreed to 
and where the mruVlduals m questIOn do mdeed appear to 
be key WItnesses and to have been m a pOSItIOn to have 
partlcular InSlght mto the relevant mformatlOn or transac 
tlOns at lssue m a pendmg case I would normally e'\.pect 
both counsel to agree, ill such sltuatlOns to consensual 
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deposltlOns under Rule 74, thereby obVlatmg the need for 
the Court to rule on a motion for nonconsensual deposItIons 
under Rule 75 

Where consensual deposItIons under Rule 74 cannot be 
agreed to, counsel should contact the Court to chscuss the 
appropnateness of formal deposltlOns I suggest that the 
Court, m the large cases, and ill such sltuatlOns, should not 
be as hesItant as It has been ill the past to order thrrd-party 
nonconsensual depOSItIons under Rule 75 

The approach suggested herem emphasIZes the Tax. 
Court's strong mterest m decIdmg cases based on all 
relevant mformatlOn, and It would proVlde gwdance to 
counsel ill the large cases regardIng how that mformatlOn 
generally IS to be developed I t reaffirms the Tax Court's 
contmued use and pnmary rellance on good froth, reCIprocal, 
and complete mformal ruscovery, even ill the large, complex 
cases It recogruzes and suggests that some mcrease m the 
use of depOSItIOns under Rules 74 and 75 may be appropn 
ate m the large cases, and It would appear to rru.ru.nJ..lze 
potential abuses of respondent's summons authonty In 

connectIOn With pendmg cases 
PARKER, GERBER, and RUWE, JJ, agree WIth tills 

concurnng oplDlon 
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Sam Jones~ ~~~ant v. 
commissioner of Inter.na~ Revenue e 

APpe~Iee and Cross ARPel~ant 
Dkt. # 112-97 

The £ollow~ng abbrev~at~ons shall apply 

Clerk­
Rptr_ 
PC 
R.C 

21 and 3. Juages of the U~ted States Court OI Appeals 
for the Fourth C~rcuit 

Clerk of the Court of Appeals 
Court Reporte:r: 
Counsel for Appellant or Ta~payer 
Counsel for Appellee and Cross Appellant or IRS 

THE CLERK All r~se All persons hav~ng bus~ness be~ore the 
On~ted States Court or Appeals for the Fourtn CLrcuLt WLll drav 
near and g~ve the~r attent~on The Court ~s now ~n se5s~on, God 
save ~ne Un~~ed states Court o~ Appeal~, Judges ________________ __ 

____ ~~ ____ ---------------' and 
pres~d~ng 

Judge # 1: Please be seat-oed 

Previous Page BIc: 97 



THE CLERK call.~ng from the calendar Sam Jones. Appe.1..l.ant: ~ 
Co~-,..i=e.r of Zateznal. Revenue, Aeeellee .u:r.d Cross Appellapt 

.Pk1; iI ~:Z2-97 P.lease .s'Caeo your qpe~t:;e8 

pc- ___ -.,-___ "..-::-____ .."-_--,,. _________ ' appearJ.ng for 
the tax,payer and appellant, Sam Jones 

Re' ____ ~--------____ --__ --__ ----------------' ap'pear~ng for 
che IRS, appellee and cross appellant 

Judqe # 1 Axe the partJ.es pre~red to proceed~ 

PC ~pellant LS ready 

Re. Appellee ~s ready 

Judge I 1 Please be advised t:hat: we ha-va read your 
exhausc~ve and ~horough br2efs on the J.ssues ra2sed on appea~, 
and W~ antJ.cJ.pate dec~dLng tb~s case ~ed~atc~y followLng 
argument Appellant please proceed You have 10 mJ.nutes for 
open~ng argument Qnd 5 m.Lnutes ror rebutca.I argument: JlJppcllee, 
you also bave 10 mLnutes for open Lng and 5 m~nut:es for rebu~tal 
argument: 

PC Your honor, my cl~ent, Sam Jones, f~led the LnLt~al appeal 
J.n th.LS matter 

The Tax Co~rt properly h~ld J.n favor of my cl~ent, the 
taxpayer, w~th regard to the c.Lv~l fraud penalty, ~nd ~n £avo~ of 
my c11ent w1th respect to the IRS' effort to ra1se as a new 1ssue 
$1 m1l1Lon ~n drug ~ncome But, ~n ou: v~ew, the Tax Court 
erroneously hel~ 10 favor of the IRS w~th regara ~o the $100,000 
~ax def~c1ency for 1993 We appeal the TaA Court's dec~s1on 1h 
favor 01: tt'le IRS t.t1th regard to the $~OO,OOO t.ax de£.J.c.lellcy for 
1993 

We be11ev~ the TaA Court comm1tted clear error ~n hold~ng 
for the IRS on th1S $100,000 def~cLency The eV1dence supportLng 
the tax d~f1c1ency was so speculat1ve and untrus~~ortby that we 
be11eve the Tax Court dec~s1on should be reversed unaer the 
clearly erro~eous~standard 
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The dollar amount of the $250.000 ~n add1~1onal 1ncome 
cnarged to pet~t~oner by the IRS and by the TaA Court was not 
support~ by documentat~Qn. =y e~perc ~~tnesses, or by any other 
val1d ev~dence We be11eve ~he IRS calc~lat.on o£ th~s 
add1t1onal ~ncome was arb1trary and capr~c1ous, and ~he Ta~ 
Co~rt's dec~s1on susta~n~ng the IRS' computa~~on should be 
re~ersed 

We also bel~eve that the eV~Qence clearly estab11shed that 
~he IRS revenue aqen~ ~a5 so b~ased aga~nst the taxpayer that the 
revenue agent's calculat10ns of the taxpayer's 1ncome should not 
be ent1tled to the normal presumpt10n of correctness The 
revenue agent's commen~ to h1S S1$t~r yhen he first ~et the 
ta~payer and coveted the BMWs 1n~cdteS that there ~as no way the 
reVenue agent cou~d be ~bJeet~ve ~n h~s aud~t and ax~nat~oil of 
the taxpayer. 

Lastly, the IRS S11pped ~nto the tr~al eV1dence the 
test~ony about possLble d~ug 1ncome Th~s was h~ghly 
preJud~c~al and made ~t 1mposs~ble fo~ the Tax Court Judge to be 
obJect~ve about the rest o{ the ev~denee The r~s c££ered 
absolutely no further ev~dence that ~n any way suggests the 
taxpaye~ rece~ved ~u9 1ncome Al1eged eV1dence of drug ~ncoma 
1n1t1ally was 1ntended to support the add~t10nal $1 roil~~on that 
the IRS dt~empted to ra1~ AS a ne~ ~ssue JU$t be£c~& the ~I~dl 
a~d that the Tax Court properly d1d not allow IRS counsel 
~Lea~~y kn~~ about th~5 a~leqed drug Lncc~e bef~~e the t~~31, 
knew that the TaA Court had ruled tha~ the drug ~ncome ~as not to 
be ra~sed. and therefo~e the drug ~ncome should not have b~en 
brought up 

To then 1ntroduce the drug 1ncome 1nto th~s case through the 
pack deor -- that ~s through tae s~ster of the revenue agent and 
through her hearsay testDnony -- was uneth~cal, ~roper, 
preJud~c~al. and the Ta~ Court comm~tted revers~ble error ~n 
allow~ng such test~roony or ev~dence of drug ~ncome to be 
a~~ted 

In summary, your Honors, we bel~eve that the TaA Court 
should be ~eversed, as a matter of law for cO~~1tt~nq clea~ 
error ~n susta~n~nq the IRS' dete~nat~on of the $250,000 income 
adJustnent 

w~th regard to the cross appeal of the IRS. and tre cla~m 
that the Tax Cou~t erred 1n not susta1n~ng the c1v~1 fraud 
penalty and ~n not allow~ng the new ~ss~e ~nvolv~ng the 
add1t~onal $1 ~ll~on of drug income to be ra~sed, we be~~eve the 
IRS appeal ~s lud~crous and totally w~thout mer~t 
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W~th regard to the Tax Court's refusal to allow the new 
~ssue ~o be ra~sed ~nvolv1n9 the S1 ~ll~on 1n alleged druq 
~ncomer a tX1al Judge has almost complete d~scret10n w~th regard 
to such procedural matters Th1S new ~ssue was not ra1sed un~~l 
Just before the tr~al_ It cons~ktuted the assert10n of 10 t~es 
the amount of the or1g~nal tax def1c1ency d~te~ned ana that had 
been ~nvolved 1n the case up unt11 that tLme ($1 ID11110n as 
compared to ~lOO,OOO) To have allowed th1s ne~ 1S6ue would 
have necess1tated a cont~nuat1on of the tr1al, s1gn1f1cant 
add~t~onal costs and delay 1n the trlal. the preparation of new 
e~1dence and w1tnesses, and add~t~onal t~e of ~he Court 1n 
address~ng the new 1ssue 

Extreme preJud~ce ~ould have been caused to the ~axpayer and 
to the court ~f the new ~ssue would have been allowed The 
autho~~t~es and pol~c1es are clear and well establ~$hed to ~he 
effe~t that the Courts of Appeal, 1nclud~ng the 4th C~rcu~t, 
Should not attempt to second guess or m1Cro m~nage the wo~k of a 
Fede~a~ tr~al Judger but should defer to the t~~al Judge on 
matters of procedural d~scret~on After all~ the tr1al Judge ~s 
clo3est to the part~e$, to the ev~dence, to ~hat has happened 1n 
the pre-tr~al phase of the proceed~nqsr and ~s ~n a much better 
pos~t~on to rule on the propr1ety of allow~ng a new 1SSUe than 1S 
th~s Court of Appeals 

For the above reasons, the taxpayer strongly argues that no 
e~ro~ was co~tted by the Ta~ Court ~n refus~nq to allow the IRS 
to ra~se a new ~ssue ~nvolv1ng the alleged ~l ~ll~on of dzug 
~ncome 

We ~~ll address further the c1v11 fraud penalty ~n our 
rebuttal, youx honors 

RC T~e appella,t-taxpayer ~ak~s many arTIments -- all w~thout 
mer~t and border~~g on the fr~volous The only 1ss~e worthy of 
an aopeal ~n th~$ case and of the ~~rne ana attent~on of your 
Honors' attent~on today ~s our -- the IRS' -- cross appeal of the 
Tax COurt's hold~ng that the I?S' c~v~l fraud penalty should not 
be susta~ned Sut we w~ll sa~e t~at for later f~rs~, to 
address the 1sSQeS ra~sed ~n the taApayer's appeal. 

As to the adJustment to the ta~payer's ~ncome of $250,000 in 
~nccme and the tax def~c~ency of S100,000 that vas upheld by the 
~ax Court, we emphas~ze ~hat the Ta~ Cour~ ~$ a spec~a~ nat~onal 
Federal tr~al court. Its Judges are spec~al~sts ~n matters of 
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Federal ~axat~on It ~s well-establ~shed that the TaA Court ~s 
ent~tled ~o spec~al deference by o~her Federal courts r 1nclud~ng 
the Cou~t~ of Appeal,' ~n ~tters of ~ederal 1ncome t~~at10n. The 
IRS' no~~ce of def~c~ency ~s ent~tled to spec~al deference I~ 
~s to be presumed correct. and the taxpayer has the burden of 
~rov~nq ~t wrong 

The Tax Court's holding w~th regard to the $250,000 ~ncoroe 
adJustment and the S100,OOO tax def~c~ency was correct, prope=ly 
reflects the presumpt~on of correctness g1ven to the IRS' 
adJustments and the taxpayer's burden of proof on that ~ssue 
The appe11ant has not es~abl~shed any baSkS ~or reversa~ or tha~ 
1ssue as susta~ned by the T~ Court, to ~h~ch hold~ng the Court 
of Appeals should g1ve s1gn1f~cant deference 

The appellant's arguments ere w~thout mer1t when he argues 
~hat IRS agent George Ir~~n was o~ased and tha~ he could not and 
d~d no~ conduct a fa~r and obJect~ve exam~nat~on of the ~axpayer 

IRS agents ar~ real people. They have ~eal ~nterests and 
pre£erences and norma~ b~ases that ~e all have Noth1ng in the 
IRS manua~ says that an IRS agent must l1ke a taxpayer he ~s 
aud~t~ng_ Ferhaps agent Irw~n d1d not l~ke the taxpayer. So 
what? That is to~ally 1rreLevant UnLess an rRS agent's condUC~ 
15 so egreg10usly bad as to be outrageous and completely 
arb1trary, whether or no~ tne lRS agent l~ked or d~sl~ked ~ne 
taxpayer under eA~nat~on ~s of no ~nterest to the cou~ts 
Certa1n~y, there 15 no e~~de~ee ~n ~hLS ~dse of arbLCr4~l( ccnduct 
en the part of the revenue agent 

Further, the failure of the IRS to eb~a~n an expert is not 
grounds for reversal The court ep~~ons are clear that an IFS 
not~ce of def~c1ency ~s ent~t1ed to a presumpt~on of correctness 
~hether or not the !~S uses an expert ~n caleulat~ng the ~ncome 
adJus~ments that are made ~n the not~ce of def~c1ency The IRS 
adJustment need only have some rat10nal bas~s ~here£or 1n order 
for the presumpt~on of correc~ness to attach to a not1ce or 
def~c~ency, and that ~s certa~nly the case here The expens~ve 
BMWs, ~he dacha, and the jewelry, the value of wn1cn~ as 
de~e~ned by respondent's agent, ~s not even d~sputed, comes to 
over $100 000, reflecting assets purcrrased by th~ t~xpdyer Lfl 
1993 Our~ng the aud~t, the taxpayer had no ey-cuse or 
explanat~on for the so~rce of the funds £o~ th~se e~penrl~~utes, 
gnd respondent s agent and responden~ ~ere reasonable ~n mak1ng 
the net worth cB~culat~on and treating the £unds used to purcha~e 
tnese assets as ~ncome to the taxpayer 
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Espec~ally because the value of the asse~s and the amount of 
the ~nco~e adJustments ~ere not challenged or even questioned by 
the ta~~ayer pr~or to the tr~al, ~t would be anomalous ~f the 
taxpayer were now a~low@d to do 50 

We a9a~n emphas~ze the deference that the Courts of Appeal 
tra~t~onal1y give to the u.s. Tax Court, as a nat~onal CoU~ for 
the resolut~on of tax cases That deference ~s an ~rnportant part 
of our tax l~t~gat~on sy5te~ and there ~s nO reason for Your 
Honors not to apply that deference to the op~n~on of the Tax 
Court .n th~s caSe 

With regard to the cla~ that the tr~al court Judge was 
greatly and unfd~rly preJud~ced a9a~nst the taApayer by the 
allegat~on of drug ~ncome, (part~cularly after the tr~al Judge 
~a~ ruled that no ne~ ~SSUe as to the drug ~ncome would be 
allowed), we emphas~ze that there has always been an ~ssue ~n 
th~s case as ~o ~he source of the or1g1nal S2S0,OOO ~n ~ncome 
~hat the IRS charged to the taxpayer under the net worth method 
of proof. It ~s to that $250,000 ~n 1ncome only that the vague 
e~1dence of drug 1ncome refers, Wh1Ch we emphas1ze came 1nto 
ev~dence through tne ~est~ony of the taxpayer's own w~tnesSr not 
through the I~S' w~tness 

In th~s case, there never has been an explanat~on as to the 
l~kely source of the $250,000 in add1t1onal ~ncome unt~l the 
taxpayer's w~tness prov~ded that test~ony Aecord~ng~y~ the 
general ev~dence of drug ~ncome was appropr1ately allowed as 
eV1dence oZ a ta~ab~e source ror ~ne $250 000 usea Dy the 
taxpayer ~n 1993 for purchases. It does not relate to the $1 
m21l1on that the l~S soug~ to ra~s€ as a new ~SSue and that the 
TaA Court d~d not allow 

We also emphas~ze that the TaA Court tr1al d1d not 1nvolve a 
Jury tr1al Therefore, there was no poss1b~11ty that members of 
a Jury, who are typ~cally nonlawyers, would have been pre]ud1ced 
by such ev~dence of arug ~ncome A tr1al Judge certa1nly has the 
e~pert~se and exper~ence not to be u~duly preJud~cea or 
1nfluenced oy the eV1dence of drug 1nCome 

Now, your Honors, we addre~s ouz cross appeal 

We do bel~e~e that the Tax Court abused ~ts d1scret~on and 
erred 1n not allo~~ng to be ra1sed in th1S case the L5SJe as to 
the alleged $1 rn~ll~on ~n drug ~ncorne Such _ncome the taxpayer 
should have Peen aware ot all alo.g After all, ~~ was the 
taApayer's o~n W1tness to whom the taxpayer made s~ate~gnts abo~t 
hav1ng rece1ved drug ~ncome Your Hono~s, 1n l1ght of ~he d~~age 
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done to our SOC1ety by 111egal drug ac~~v~ey, we bel~eve the IRS 
and the courts should be aqqress1ve and l~beral ~n us~ng the 
cr~~nal and c~v11 laws, 1n ~each1ng out to stop such ~ct~v~ty 
The source o£ the $250,000 or~q1nal adJuztment has always been 1n 
1ssue, and ~ts l1kely relat1onsh~p ~o drug 1ncome was estab11shea 
by the ta~ayer ~hrouqh h1S own W1tness. We had very 9Qod 
eV1dence of add1t1onal drug 1ncome ~n the amount of $1 ~ll10n 
and 1t was contrary to good Jud~c1al and soc1al policy not to 
allow that ev~dence to be used to eseab11shed the taxpayer's true 
1ncome for 1963 To allow the taxpayer to escape tax on th1S 
11leqal ~ncome const1tutes a w~ndfall for the taxpayer and does 
ser10US damage to our soc~ety 

We be11eve the Tax Court Judge, as a matter of law, read 
~espondent's or1g1nal not1ce of def~c1ency too narrowly ana 
should have allowed the $ 1 m~~110n to be asserted by respondent, 
e1cher as a supp~ement or aMendment eo the or~g~nal not~ce of 
def~C1ency or as a new 1ssue. 

In our br~ef rebut~al argument, we ~~ll address ~he 
tax?ayer's argument as ~o ~he s~andard of proof on c~v~l fraud 
Thank you, your Honors 

Judge #~ 
argument. 

Appellant, you have Just 5 mJ.nutes for rebuttal. 

PC Your Honors, t~s Court of Appeals should not reverse 
th~ Tax Cour~ on the c~v~l fraud penalcy, Qnd ~t also should 
1mpose a ne~ standard o£ proof or a new burden of proof on the 
IRS w~eh respect to c~v~l tax £raud The new standard should 
requ~re that the IRS prove c~v1L tax ~raua qbeyond a reasonable 
doubt" not:. merely by "clear and convJ.ncJ.ng" eV1dence This 
a-rgument ~s base-d. en th.~ s1.trn.larl. t.y 'oe.t:.wee:n. c.J..VJ..~ tax f-ra,u.d and 
cr~ml.l:lal tax fraud 

In rea11cy, the 7S~ cJ.vJ.l £raud penalty 1$ pun:l..tJ.ve J..n 

na~ure and should be regarded as a cr1m1nal type penalty and 
therefore the level of the IRS burden of proof w~~b respect 
thereto should be beyond a reasonable doubt 

Thank you your Honors 

RC- Very br~efly, your Honors In our rebu~tal argument, we 
address only th~ taxpayer s argument WJ.th regard to the proper • 
burden of proof on c~vJ.l tax fraud NumeroUS cases nave appl~ecr 
the nclear and conv1ncJ.ng' burden of proof aga1nst the IRS ~n 
c~v1l tax fraud cases ihere ~S nn Teaser ~n th~s ca~e to mo~~fr 
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that standard, and the taxpaye~ s counsel has not suggested a 
reason We subm2t that ch1s Court of Ap~eals should reverse the 
Tax COUL~ and should sus~a1n the c~v~l fraud penal~y because the 
eV1dence 15 overwhelm~ngly cle~r that respondent eseab11shed, by 
clear and ~on~nc1ng e V 14ence. ~nac cne caxpayer ~omm~ecea c1vli 
e~~ fraud ~n f~l~ng a false tax return 

HOLDU1G OF COURT OF APPEALS FOR '!HE f'OURTH CIRCUIT 

[Tbe three appellaCe court Judges con£c:r brzefly CJ.llc1 then 
armOUllce that chey are ready eo deczde the case and thac t:.bey 
W.2.~l read the Op~ll.l.On from t:he bench 1 

Jud~e *~ (the Sen10r Judge among the ~hree) then reads ~nto 
the record ~he op~n~on, as follows 

T~s court of ~peals holds that the ~ax Court comm~tted no 
clear error of fact or law ~ susta~~g the S~oo 000 tax 
de£1c1eney The tr1al proceed1ngs were not so ta~nted w1th b~as 
or unfa~rness, nor ot eV1~en~e oZ drug 1nCome as ~o be ~atal to 
the fa~rness of the procee~gs The ge~eral e~~dence of drug 
~ncome was relevant and adm1ss1ble as co the poss~le source of 
the $250 000 add1~~onal 1nCome charged to the taxpaye~ 10 the 
IRS' not~ce of def1c1ency 

The a~~eged h1as of the revenue agent ~s ~llusory a~d 
speculat~ve ~he only bas~s for such al1egac~on of b~as 19 the 
agent s casual comment to h1S s~ster abouc the t~~ayer an~ h~s 
envy for others who own BMWs We regard th~s as xelat1v ely 
.t,.J:ttrocucus Tbe obJed:4.v~ty of the. tr.l.al :JUdge cv~s .La. no W'~y 
ta~nted or cOMprom~sed by any of the ev~dence 

As the IRS po~n~s out and emphas~ze9 even w~thout the 
pa~nt~ngs ana furn~sh~ngs, respondent's computat~on for ~993 of a 
s~~f~cant ~ncrease ~n the taxpayer's nee wortn ~s s~pporcea oy 
~tems about Wh1Ch tnere 1S no d~spute (namely the BMWs the 
dacha, and the ")eMe1.:ry} 'tie b~~l.e:ve: th.ere 1...S ample eVJ..danc::.~ of a 
s~gn1f~cant 1ncrease 1n the taxpayer s net worth from unreported 
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~ncome for ~99J and of ~he taxpayer's 1~ab1l1ty for the S~OO 000 
-tax deTl c'l.ency 

1.0.Q.e~o 

W1th regard to the al~b~ of a $Sse eee g~f~ from ~ran, ~h~s 
~s a factual matter ~1~n respect co which we deter to ~he lax 
Cour~ unless clear error occu~ed We bel~eve the ev~dence 1$ 

noe $uffl.C4ent.ly 5trong- to &equlre a re-ver.sal o£ the- TaJe CQ~rt s 
conclus1on that che ~axpayer had $250,000 4n ad~t~onal tazable 
l..ucome. In l;lal:t.~c.ula.r, the taxpayer' ~ fa,l..lure to o.J.,Sclose thJ.s 
alleged nontaxable source of funds unt~l Just befo~e the ~1al 
weakens greatly the cred1b11~ty of the ea~ayer'g al1b~ 

The Tax Court correctly concluded ~~at the normal 
presumpt10n of correct~ess appl~es to ~he IRS' not1ce of 
def1c1ency and the taxpayer fa11ed ~o overcome h1S burden of 
proof as co the cax deficiency 

We a1so susta~n the d~cl.sion of the Tax Cou~t not to allow 
the IRS to ra1se a new 1SSU~ regard1ng $~ m~1110n ~n alleged arug 
~ncome We find respondent's e££ort to ra~se th~s ~ssue JUs~ 
before the tr1al patently late and d11atory we defer to ~he 
(hscret:l.on of 'cne 'Tax cou.rt. )"Udge on ttus p-rcc.edu::ra.l t;lUest::.c-n. 

We also note that we agree w~th the Tax Court that th1s 
~ssue dl.d const1tute a new ~9sue, not eovered 1n th~ IRS or~g~nal 
not1ce of def~c~ency 

The tax?ayer s arguments regardl.ng burden of proof and the 
c~v11 fraud penalty are novel, thoughtful and cogent, and We 
have gJ,.ven them much thought 

We believe the Tax Court ~n ch~s case, ~ reJectJ-ng ~he IRS' 
assertJ-on of the c1vl.l fraud penalty, erroneously app11ed the 
clear and convl.nc~ns burden of p~oof standard Properly appll.ed 
under that level of burden of proof, we b~lJ,.eve that as a matter 
of law, the ':ra:;c Court erred and the taxpayer should he ~eld 
l1able tor the c1vLl fraud penalty 

Howeve=, we agree wL~h the t~~ayer's novel argument that 
the proper level of burden of proof on the IRS WLth regard to the 
CLv11 fraud penalty should be 'beyond a reasonable doubt", the 
same as for cr~m~nal tax eVaS10n 

The c~v~l tax fraud and the cr~m1na~ tax fraud penalt~es 
have essent~ally the same elements. O~y the pun~shment 1~ 
d~ffe~ent -- for th~ c~v11 =raud penalty the pun~shment ~s an 
dollar ~nc~ease ~n the tax def1c1ency by 75% for the crL~nal 
tax fraud penal~, also called tax evaS10n, th~ p~~shment fo= 
each year is a rn~~1mum of $~OO,ooo and 1mpr~sonment ~n Ja~l for 
up co-S years ~n Ja11 Because the ~derly~ng sUbstant~ve 
elements of cLv~l a~d cr1~nal tax fraud are essent1ally the same 
{name~y a~ affLrmat~ve attempt to aefraud the IRS w~llful 
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~nl:enl: to defraud the IRS, and a. substant.al tax due), we 
conclude that 1~ ~s appropr~ate to apply 1n th1S and ol:he~ caSes 
to cJ.v::L.l t~ f~aud adJustments sought by ehe IRS the same "h.eyond 
a ~e.asona.ble dg~~--,r standard that we ap?ly to crJ.mJ.nal tax fraud 

We recogn1Ze that th1s change ~n the 4th C~rcu~t CO~ of 
~peals of the level ot the IRS' burden of proof on c~v~l t~~ 
fraud J.~ contrary to the law of every other Court of Appeals 
Th1S conflJ.ct J.n the law should perhaps be addressed by the 
Supreme Court on certJ.orar~ Normally, we would be reluctant to 
create t~s couf11ct among the C~rcuJ.t Courts of Appeal We are 
persuaded, however, that the new st:andard for t:he IRS .b\.U:"den of 
proof 1n c~v~l tax fraud cases 19 appropr1ate and is necessary 

For the reason only chat we apply a new, h1gher burden of 
proof on the IRS J.mpos1tJ.on of the fraud penalty, and because we 
do not be~J.eve thac tne eV10ence 10 t~s case wouLd sat~sfy th~s 
h~gher standard, we do not reverse the Tax Court's fa~lure to 
S'\lsta.;).n t.he I'RS ~mposl.tl.on agal.t'lst thl: taxpa..y~"£:: of thQ. Cl. "11...1 
fraud penalty. 

Th~s concludes our op1n10n An appropr~ate order and 
dec~s~on w~ll be entered w~th~n 30 days reflect~ng our 
dJ.sposJ.t~on of the tax adJustments a~d penalt~es at 1ssue 
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October 1998 

Commissioner or Inter.na~ Revenue, 
1\ppel..1.ant 'V. Sam Jones, Appe~.lee 

Dkt. # 35-97 

The follow~ng abbrev~at~ons snall apply. 

c.r Ch~ef 3ust~ce of the Un~ted States Supreme Court 

Just~ces 2 through 9: Assoc~ate Justices of the Un~ted States 
Sup:r;eme Court: 

Clerk 
Rptr 
pc: 
SG 

Clerk of ~he Supr~e Court 
Cou:r:t Reporter 
Counsel for Appellee O~ Taxpayer 
Sol~c~~or General of the Un~~eo Stdtes and Counsel for 

Appellant or IRS 

THE CLERK. ~ll r~se All persons hav~ng bus1ness befoxe the 
U~it~d St~tes Supreme Court ~~ll ardW near ana g~ve ~he~r 
attent10n The Court ~s now 1n seSSLon, God save the On~ted 
States Supr~m~ Court. Ch~ef Just1ce 
p:r:esl.d~ng 
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Clerk: Call1ng Dkt i 35-97, 

SG May ~t please the Court Your Honors ~t ~s a pleasure to 
be before you today_ Tlus case presents an ~mport:ant issue 
affe~t~ng the ad~n1strat~on of tne ~eaera~ ~ncome ~ax ~aws ~ 
the Court ~s aware, no Federal la~ ~ae~s ~ore people ~n the 
United S~a~es tuan ou~ F~deral ~CQ'~ ~ax l~-s 

The c1v11 fraua penalty ~s one of the most ~~portant ~ools 
tna~ r.~ IRS has ~n order to ma~nta.n and encourage a h~gh level 
of vol~~~a~y compl~ance w~th our Federal ~ncome tax laws It ~s 
well known that many other countr1es do not have a high le~el of 
volunta.ry tax cornp~l.ance We t:le-"ueve 'cn.at. ~ne ~evel c>i 
compll.ance ~n the U S ~S, 1n part. attr1bueable to the fact that 
the rRS VJ..gorously- c:tss~rt:s aad ;;.cnpo;;;es ~.:..~ .:-;;.-:.:;,1 £~,,",~d ?8.'"Jalty 
and that the law ~s clear as to what the elements thereof are a~d 
how ~t is app11ed 

We ~l~eve that the U S Court of Appeals tor ~he 4th 
C~rcu~t ~n tn~s case below has rendered an op~n~on that 
establ~shes an unnecessar11y and ~mproper~y ~gh s~anaard tba~ 
the IRS must sat1sfy 1n order to ~mpose the c1v11 tax fraud 
penalty 

For over 70 years, 1n ~he 4ch C~rcu~t and throughout the 
Nat~on the burden on ~he IRS to 1mpose the c1v11 tax fraud 
penalty has been Pclear and conv1nc.ng eV1aence" There ~s 
s~mp~y no JUs~~f1cae~on for the ~th C~rcu~t co estab11sh a new, 
h~gher standard or hUkdeu of proof for tax fraud ~n con£lLct w~th 
all the other C1rcu~t Courts of Appeal We See absolutely no 
Just~r~cac~on for ~ne IRS to ha~e one un~form burdan o£ proof on 
c~v11 ~ax fraud ~hat appl.es e~rywhere ~n the U S except those 5 
Stat~s w~th~n the JurLsd1ct~on of the 4th C~rcu1t (namely, 
Maryland V1rgin1a West V1rg~a, North Caro11na and South 
Caro11na) Are taxpayers 1n those S States to be preferred, and 
ts the ZRS 1n those 5 States to be treated more hars~y chan 
taxpayers and the IRS ~ all of the other States? That ~s the 
effect of the rule adopted by tne 4tn C1rcu~t In th~5 cas~ w~~h 
rega~d to the IRS' burden of proof 1n c1v~1 tax fraud 

The 4th C~rcu~t/g op.n~on ~n th~s case has s~mply caused 
confus~on and made ~t more d1ff~cult for the IRS to do 1ts Job 
(that ~S, to collect taxes and to enforce penalt~es a9a~nst those 
taxpayers who don't f~le the1r tax returns and pay the1r taxes 
honestly) 

~e bel~eve that t~s Honorable Court should e11m1nate the 
confl~ct that the ~th Cireu~t has caused by ~ts oplnlon ~n th1S 
case ~l~h regard to the leve~ of th~ IRS burden of proof on 
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c~v~l tax fraud We re5pectful~y subm~t tha~ the Supreme Court 
~~ ~~s case should reverse the 4th C~rcu~t and declare that ~he 
IRS has a s~ngle, nat.onw~de, and un~form b~rden ot proo~ to 
establ~sh c~v11 tax fraud by clear and conv~nc~ng ev~denee 

~so. after correctly stat1ng the XRS# burden of proof ott 
c~v11 tax f.aud. th~s Honorable Court should follow the d1e~a of 
~he 4th C~reu~t and re~$tate the c~v~l frau~ penal~y aga~ns~ 
~~ayer-appellee Sam JO~~$ We sub~t that the 4th C~rcu1t 
correctly noted ~hat ~f the b~de~ of p~oof ~~ oue e~ "clea. and 
conv~nc~ng" eV1dence, ~hen the Tax Court s conelus10n that th~ 
IRS ~n ~~s cas~ baa nat met that burden ~s clearly erroneous 

Thank you, your gonors 

PC. May ~~ please the Court We $ubm~t that the 4th C~rc~t 
~~r~tly increased the IRS burden OD c~v11 tax fraud ~o ~beyond 
a reasonable doubt q In fact. we be11eve ~at that standard 
should apply nat~onw1de There ~s I1ttle d~fference between 
c1v~1 and cr1m1nal tax fraud It doesn't make any ~o 
have a d~£ferent standard and as between the two standards, 1t 
sheu1d be more d1ff1cult, not eaSl~r. fer the IRS to ~~pose the 
c~~l fraud pena1ty 

If tbas Honorable Court dec1des to reverse the 4th C1rcu~t 
as co the ~evel of the IRS' burden of proof and re1nstate the 
nclear and conv~nc~ngu burden w1th regard to c~v1l tax fraud 
tpen we bel~eve th1S CQurt 5houl~ 19nore the 4th C~rcu~t's ~cta 
~o ~he effect that the IRS sat1szied thac standard and eh«c ~he 
Tax Court clearly 9rred 10 fa1l1ng to susta1n the c~v11 fraud 
penalty under that burden of proof 

Thank you your Honors 

C~ef Just1ce The Court has fully cons1dered t~s matter and ~s 
now prepared to rule The follow~ng const1tutes the unan1mOUs 
op~n1on of the Supreme Co~rt 

Cr1m~nal tax fraud represents a cr1me that ~s 50 severe that 
1t COnst1tUteS a cr~me aga~st soc~ety ~taelf_ The pun~shment of 
~mpr1sonment for up to 5 years reflects that fact It 1S 
appropr~ate that ~efore Federal Courts susta1n ~he IRS' 
1mpos~t~on of th€ cr~~naL tax fraua penalty. ~he !RS sho~~d be 
requ~red to prove that the taxpayer co~m1tted such cr~me "beyond 
a reasonable douht N , the un~versal standard Ior essent~ally all 
Federal felony cr~mes 
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In contrast ~he c~v~l fraud penalty ~s tr~ggered when an 
~~~~: ~ a ~=y r~r~lrn ~s made that does not r~se to the leve~ of 
a cr~me aga~nst soc~ety It represents a ser~ous and ~ntent~ona~ 
error but not one that harms soc~ety as a whole ~ a cr1m2nal 
manner We bel~eve the IRS, ~n order to ef£ect~vely 60 ~cs Job 
and encourage vol.untary tax compl3.allce, needs to have aval.lable 
agal.nst taxpayers a 1;&x £raua petlal.ty t::hat; 2$ C1. v~.l, ttot: 
cr1ml.nal, l.n nature, that l.nVO~ves no l.mprl.sonment, only a dollar 
penalt.-y, and tha.t is eas:r.e:::- to prQve than cx..lm.:Jnal tax fraud 

In short, the 75% civ~l tax fraud penalty serves a v1able 
purpose l.n our Federal tax system. separate and d~stl.nct from the 
purpose of the crl.ml.nal tax fraud penalty. That separate purpose 
~s co punl.sh w1th a large dollar penal~y those taxpayers wno 
1ntencl.onally unde~eport and underpay thel.r tax llabl.ll.ty but 
whose conduct does not rl.se ~o th~ le~l of cr~m~nal conduct, and 
thereby to de~er other ~axpayers from underrepor~1ng and 
underpaYl.ng the:l.z 't.axes 

We reve7;se l:lle 4t:.b. C:Lron.t' 5 statemen1:. of 1:.he IRS' burden of 
proof to es~abl:l.sh c~v:Ll tax fraud In the 4th C~rcu1t, 
~~nsLstent W1th the rest of tbe Nat:Lon, the IRS' burden of proof 
on c~v1l tax fraud shall be "clear and conv:Lnc:l.ng q eVl.dence. 

W1th regard to 4th C1rcu1~ s d:Lcta to the effect ~hat the 
IRS satl.Sf1ed that standard and that the Tax Court clearly erred 
~n fa1l~ng to sustal.n the c1v11 fraud penalty 1n tn1s case una@r 
that b~rden of proof, we d1sagree F~rst of all, we note that as 
~cta that statement of tbe 4~h C1rcu1t ~~ noc precede~t~al and 
has no legal effect 

Secondly, we be11eve that statement of the 4th Circul.t fa11s 
to apprec1at.t:: the proper and sign~f.l.ca:o.t role of the US. Tax 
Court .l.n our Judl.c:l.a1 system As a spec.l.al Federal trl.al coure 
wl.th 1.l.m1ted subJect mat~er Jurisd~ct~n ov~r Just Federal taxes 
the Tax Court and 1tS Judges who are all sp&cl.al~6ts l.n Federal 
taxat~on serve an .l.mportant role ~n developl.ng a un~form 
~nterpretae~on or our cax 2aw$ ~~~hout such ~ un~£orm court 
~nterpretat1on and appll.catlon of our Federal tax laws, c1t~zenS 
and taxpayars who lL~e 1U different part$ of ~he U S would be 
treated d~fferently, the tax system would be regarded as unfa~r 
and a~b~trary, and the voluntary compl~ance of taxpayers ~D the 
f11~ng of tax returns and the payment of the~r correct tax 
l:l.ab~l~tl.es would be greatly reduced 

As other courts have repeatedly noted, because of 1tS 
2mportant and spec~al role in our Federal tax system appellate 
cou~s (~clud1ng th1S the Supreme Court) are expected to g~ve 
QcC1S~Ons of the Tax court specl.al deference on both f~nd1ngs of 
fact and quest~ons o~ tax law 1:tlterpre~~t~on 
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Accord~ngly. re~~e~at~g and apply~ng in th1S case the rul~ 
~! ~p~c~~ aeference co ~he Tax court, we conclude tha~ the T~x 
Cour~ got ~t r~~ht on both the legal quest10n as co the IRS' 
b~rden of proof on c~v~l tax fraud (~elear and conv1nc1ng 
eV1dence") and on the fact quest10n as to whe~ner ~n tn1s case 
the IRS sat~sf~ed that burden 

We rev~rse the 4th C~cu~t·s conclus10n as to what b~rden of 
proof a~p11es to c~v11 tax fraud We 19nore the 4~h C1rCU1~J5 
d1cta tha~ the IRS fa11ed to prove ~n the Tax Courc by cLear ana 
convl.nc:.~n9' ev:idence the taxpayer's lJ .. ab:lo11ty for t.he c1v11 tax 
fraud penalty, and we remand tn1s case to th~ 4cn CL~CULt wLeh 
~he manda~e that :lot re1nstate 1n full the dec:l.s10n and Judgment 
of the Tax Court 

Th1S cQ~cludes the op~n1on and hold~g of the Court 
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