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Analysis of the Parliamentary Debate and New National Land Law for Mozambique 

I Introduction 

by 
Scott KJoeck-Jenson1 

Land Tenure Center-Froiect-Mozamb1que 
September 1997 

Followmg two weeks of mtense parliamentary debate and nearly five years after the 
Land Tenure Center-orgamzed FzrM Natwnal Land Conference m Mo::ambzque,2 the 
As.sembleza da Republzca formally approved a new land law on July 31 wmch replaces earlier 
land laws n ° 6/79 and n °1/86 The followmg analysis of the new land law and the 
parliamentary debate leadmg up to its passage has two pnmary ob3ect1ves First, it will 
provide a descnpt1ve analysis of the law's mam prov1s10ns and the mechamcs of its 
implementat10n Second, it will cnt1cally assess the law m certam key areas, htghhghtmg 
amb1gmt1es which the Interm1mstenal Land Comm1ss10n should address as it amends the 
land regulat10ns and drafts a new law regardmg "local commumt1es" Specifically, this 
analysis evaluates the law's potential impact on foreigners, smallholders and women It 
stresses that although the new law mcludes provlSlons which could enhance tenure secunty 
for smallholders and women, ach1evmg this will depend on clanfymg ambiguities m the new 
law through appropnate changes m the accompanymg land regulat10ns In particular, 1t 
argues that the government should be strongly encouraged, as 1t drafts the new regulat10ns, to 
establish mechamsms which would ensure that local commumty "part1c1patton" m the tttlmg 
process actually entails a capacity to veto requests winch the commumty perceives to be 
contrary to theu mterests and/or usurps the nghts of non-titled smallholders In add1t1on, the 
Intermm1stenal Land Comm1ss10n should, m makmg these amendments, establish safeguards 
which reqwre local commumty mvolvement m the process of grantmg defimttve 
authonzation to the thousands ofland requests winch have already received provlSlonal 
approval accordmg to procedures established by the old law Fmally, the analysis offers a set 
of recommendations for cons1derat10n by the Interm1rustenal Land Comm1ss1on as 1t begms 
revtsmg the ex1stmg land regulations and draftmg a new Local Commumtv law as reqmred 
by Article 27 Attached 1s also a draft of the land law (m Portuguese and English) as 1t was 
submitted for final parhamentary approval (1 e \\1th the mclus10n of parliamentarv-approved 
amendments) on July 31 J 

1 The author 1s currently the Resident Project Manager for L TC-Mozambique and can be contacted m Maputo 
(tel 494743) The author v.ould hke to acknowledge helpful conversations as well as usefol comments on earlier 
drafts from Conce1\:1i.O Quadros Dr Arhndo Ch1lundo Julieta Eliseu Jenrufer Garvey Erasmo Nhachungue Dr 
Harry West and Dr Gregory Myers All Vlews mterpretat1ons recommendations and conclusions expressed m 
tlus paper are of course those of the author and not necessanly those of the aforementioned mdrv 1duals or 
supportmg or cooperatmg mst1tut1ons 
2 The Uruvers1ty of W1sconsm-Mad1son Land Tenure Center Project m Mozambique 1s funded by US AID and has 
addressed land and natural resource tenure issues through applied research and pohcy dialogue with the 
Mozambican government and civil society as well as mtemat1onal donors and non-governmental orgarnzat10ns 
(NGOs) smce 1991 In add1t1on to the 1992 National Land Conference LTC has sponsored and helped to 
organize m conjunction With the Land Comffilss10n (now termed the Intenrurnstenal Land Comrn1ss10n) Withm 
the Ministry of Agnculture two other National Land Conferences (May 1994 & June 1996) 
3 The official law has not yet been published but should appear m the Bo!et1m da Republica m the nedr future 

LTC Land Lffit A11alp1s 



II Descriptive Analysis of the New Land Law 

A The Nature of Land U\e R1ght5 under the New Law 

The new land law has shed much of the soc1ahst imagery and phraseology present m 
the 1979 law No longer are there references, for example, to "socialist plannmg" or a legal 
context which fac1htates the "construction of socialism " The new law no longer makes 
reference to Mozambican and foreign latifundwrw~ who simply "expl01t" the Mozambican 
povo Indeed, the new law's preamble notes that new legislat10n was necessary to better 
accommodate the country's new pohttcal, economic and social context as well as to 
guarantee access and secure tenure to land not only for Mozambican peasants, but also for 
Mozambican and foreign mvestors 

This is not to suggest that language predicated on state-directed development does not 
remam State ownership ofland contmues to be enshrmed m Article 3, which states that "the 
land is state property and cannot be sold, or many other way ahenated, mortgaged or 
pawned 11 The new law still makes reference to government agencies "effectively orgamzmg 
the utthzat1on, protection and conservat10n ofland" [Article 5(1c)] as well as to government's 
prerogative to "determme appropriate regions for spec1ahzed production" [Article 5(ld)] 
Like the old law, Mozambican and foreign md1v1duals or collect1vities receive leasehold 
rather than freehold nghts The new law does not, as some donors desued, create a legal 
framework constituted on the pnnciple of pnvate property and free land markets 

Yet it should also be recognized that the new law, m contrast to the one it replaces, 
devolves more authonty and autonomy to pnvate mvestors as well as to local commumttes 
It assumes a more conc1hatory approach towards capital, both foreign and natmnal 4 It 
provides potential safeguards for rural smallholders by bemg more exphc1t than the old law 
m grantmg land use nghts through occupancy as \\<ell as by requmng local commumty 
"part1c1pat10n" m the formal land titlmg process :i And while the final outcome w1Jl depend 
largely on how the accompanymg regulatmns are crafted (and the extent to which they and 
the law are actually implemented or enforced), the new law is a step m the nght duect1on 
towards creatmg an enablmg environment for economic growth and de\. elopment through the 
establishment of a more transparent and predictable process through \.\htch land use nghts 
can be acquired and mamtamed 

B Authon:::atwn Proce'I~ 

While the revised regulations which are to accompany the new land law will define 
more concretely how the formal titlmg process will proceed the new land la"" establishes 1ts 
broad parameters This process, as well as the nghts associated with prov1s1onal and 
defimt1ve approval of land requests, will be different than the old law m two s1gmficant 
ways Fust, "local commumt1es" are to part1c1pate m the titling process Second, the 

4 For a discuss10n of how the neVli lav\ >till affect foreign md1v1duals and collectMtles see section IIId below 
Jmp!tcatwn:;for f01e1gner:; 
5 For a discussion ofland use nghts secured through occupatlon see section llla belo\li lmpliwuom (01 
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respons1b1hty of authonzmg apphcat10ns for formal land use nghts at the provmcial level 1s 
defined more clearly and grants provmcial Governors the authonty to approve larger land 
requests (up to 1000 hectares) 

As with the old law, the formal htlmg process reqmres that paperwork. be filed 
through the pubhc cadastral service, DINAGECA [Article 10] Upon fihng a land request 
(which must be accompamed by an exploitation plan {piano de explorar;ao}), the apphcant 
will receive prov1s10nal authonzat10n for a penod of five years [Article 22] Like the old law 
and its accompanymg set of regulations, the t1tlmg process reqmres that the government 
confirm that the requested area 1s free and has no occupants before grantmg an apphcant 
defimtive title Unhke the old law, however, the new law reqmres that local admm1strahve 

authont1es submit an opm1on (parecer) and that commumt1es also be consulted regardmg the 

land's occupancy status [Article 10(3)] 6 If the land is occupied, the requesting entity will 
then presumably need to withdraw its request or negotiate with the land's occupants who, 
accordmg to the new law, enjoy full land use nghts even without wntten documentat10n of 
land use nghts [Article 10(2), Article 11(2)] To receive defimtlve authonzat1on and formal 
title, the applicant must also, upon rece1vmg prov1s10nal authonzat10n, carry out the piano de 
explorac;iio submitted with the ongmal request If the Mozambican apphcant fails to 
successfully execute this plan withm five years (two years for foreigners) or does not provide 
what the state perceives to be adequate JUstificat1on for the1r failure to do so [Article 23], the 
state may revoke prov1s10nal land use nghts and seize, without mdemmficat10n, non­
removable assets [Article 24] 

While paperwork will contmue to be processed m1tially through the Nat10nal 
Cadastral Service, the new law modifies the entitles which will be responsible for defimtively 
authonzmg land use requests For those areas covered by urbaruzation plans and which have 
pubhc cadastral services, Mumc1pal Council presidents and d1stnct admm1strators will 
contmue to authonze land use requests [Article 20] 7 The respons1b1hty of authonzmg land 
requests m areas not covered by urbamzation plans is spht among three entities Provmcrnl 
Governors are to authonze requests of between 0 and 1000 hectares[Art1cle 19(1)] 8 The 
Mlmster of Agnculture and F1shenes will authonze requests of between 1000 and 10,000 
hectares but will partly base his/her decISion on the provmcial governor's opm10n (parecer) 
The Mm1ster has the authonty to authonze special licenses m total protection zones (Article 
19(2)] while the provm1cal Governors are authonzed to issue special hcenses m partial 
protect•on zones For requests of over 10,000 hectares, authonzat1on must come from the 
Council ofMm1sters The Council also possesses the authonty to create, modrfy, or 
extmgmsh total protect10n zones as \-\ell as to deliberate over the use of tern tonal \'Vater beds 
and the contmental platform [Article 19(3 )] Relymg upon a smgle provmcial mstltut10n--the 
Governor's office--to defimtively approve formal land requests will hopefully d1m1msh the 

6 A cnt1cal ambtgmty m the law centers on whether or not confinnat10n that a requested parcel ofland 1s vacant 
or unoccupied mu~t be done pnor to receiving prov1s1onal authonzat1on or only pnor to definitive authonzat1on 
[See Articles 10(3)~nd 23] For a discuss10n on why th.Is amb1gu1ty should be clanfied ma manner that 
requtres confirmation pnor to even provts1onal authonzat1on see section Illa below Implu .. al/otl\for 
Smallholders 
7 For purposes of clanfication the lntenmmstenal Land Comm1ss1on as 1t wntes the accompanvmg regulations 
should 1dent1fy what c1t1es and d1stncts will be subject to Article 20's provts1ons 
8 At the provmcial level this contrasts with the current process m which' the provmc1al government' can 
authonze land concessions for agncultural e'<..ploratton for areas between 0-250 hectares for hvestod. production 
of 0-500 hectares and for forestry exploration requests of 0-1000 hectares ( 1987 Land Regulations l\rt1Lle 8) 
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confusion which 1s currently ansmg due to different provmcial mm1stnes grannng 
concess10ns (or licenses which actors have thereupon treated essentially as a cqncess1on) for 
the same piece of land to actors engaged m different activities ( e g , agnculture, buntmg, 
tounsm, forestry, mmmg) On the other hand, the large number ofrequests which will need 
each provmcial governor's formal approval could overburden already limited financial and 
human resources w1thm Governors' offices and create frustratmg bottlenecks 9 

C Revocatwn of Land U~e Right~ 

The prov1s1ons spec1fymg how land use nghts might be revoked differ little 
from the old law and the accompanymg set of land regulat10ns Article 15 of the new law 
specifies that land use nghts can be extmgmshed at the title bearer's own behest or 1f the title­
bearer falls to complete, without adequate 3ust1ficatlon, its piano de etplorai:;ao or 
mvestment plan w1thm an established timetable as agreed to when the land request received 
defimt1ve approval In add1t1on, the government can decide not to renew land use nghts at the 
end of the m1tial leasehold penod Upon extmction of these land use nghts for the 
aforementioned reasons, non-removable goods on the land will revert to the State {Article 
15(2)} 

The government can also revoke land use nghts 1f 1t deems 1t to be m the "public 
mterest" (Article 14 { 1 b}) Such a revocation would, however, reqmre mdemmficat10n 
and/or compensation On the face of it, this clause 1s not unreasonable and 1s present m a 
vanety of forms m most countnes' property nghts regimes To enhance pred1ctab1hty, 
transparency and to av01d arbitrary use of this potentially powerful tool, however, the cntena 
and the mechanisms for determmmg whether or not the revocation of land use nghts will be 
m the "pubhc mterest" should be specified with precise detail m the accompanymg 
regulations 

D Taxes 

Land which 1s bemg used by state mstituhons, pubhc utilities, small-scale agricultural 
cooperatives and associat10ns, and local commumt1es and the persons \\-h1ch constitute them 
(1e,smallholders)1s not sub3ect to taxat10n [Article 25] Title bearers not covered by these 
categones will be sub3ect to an "authonzatJon tax" as \\-ell as an annual ta"\., the progess1\ 11) 
or regress1v1ty of which will depend upon the types of mvestments The ta ..... es themselves 
\\'ill be determmed based on the location, size, and use of the lands 

In addition, the final approved version of the land law states that Mozambican 
md1v1duals and collect1v1ties should receive preferential tax rates vis-a-\ 1s foreigners [Article 
25 (c)] This clause was not m the draft leg1slat10n submitted by the government but was 
approved as an amendment m the course of parliamentary debates 

9 In Zambezia province alone for e'l.ample over 2000 requests for land concessions between 0 and I 000 hectares 
have been proVIs10nally authonzed under the old law and accompanying regulations The~e will presumably all 
need the Governor's formal approval and signature under the new lav. 
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E License~ 

Article 17 specifies that title-bearers must also secure licenses which correspond to 
the proposed land use activity (e g, forestry, hunting, mmmg) and that receiving such 
licenses will depend in part on whether or not the proposed activity corresponds to the 
directives established by government-approved land use plans Article 18 specifies further 
that the duration of a license 1s subject to applicable legislation governing that activity and is 
independent of the penod of time granted for more general land use nghts For example, 
while one might be authonzed leasehold nghts to a particular parcel of land for fifty years, 
that does not necessanly mean that one can engage in mining for fifty years The penod of 
time one can mine the land will depend upon specific policies and legislation governing the 

licensing process m that sector and 1s not eqmvalent to the durat10n of the title-holder's more 
general land use nghts 

F Mechamc!> of new land leg1slat10n 

According to article 31, the new law will go into effect 90 days following its formal 
publication in the Bolet1m da Repubhca Article 32 stipulates that when the new law goes 
into effect, the two land laws which define the current legal framework (law numbers 6179 de 
3 de Julho and 1/86 de 16 de Abnl) will be revoked For the time being, according to the 
Secretanat of the Intermimstenal Land Comm1ss10n, the land regulat10ns currently in force 
and which were onginally designed to accompany laws 6/79 and 1/86 will remain m force 
under the new law until the Council of Ministers approves a new set ofregulatlons Specific 
articles withm the regulations which v10late the norms and pnnc1ples established m the new 
land law will, however, no longer be in effect as article 32, in add1t10n to revokmg the two 

1 lO 
land laws cited above,_also revokes other legislat10n which is contrary to the new aw 

It should be emphasized that the practical 1mphcat10ns of interpreting and 
admm1stenng a new law through a set of regulations devised for an entirely different legal 
context (1 e the 1979 land law) could create confusion To preempt this problem in the short 
term, the Intermm1stenal Land Comm1ss1on and the M1mstry of Agriculture should be 
encouraged to publish a formal circular pnor to the ne'A- la\\- gomg into effect (90 da\ s after 
1ts publication in the Bolet1m da Repubhca) which identifies which articles of the old 
regulations will be formally revoked and which will contmue to be m force for the penod of 
time when the new land law 1s m effect but operatmg in conJunct10n with the old set of 
regulations This would d1m1msh the likelihood of multiple mterpretat1ons regarding 
whether or not a given regulation should still be relied upon and thereb) ensure a greater 
degree of umform1ty m the way the country's land regulations are mterpreted and 
implemented dunng this intenm penod 

Regardmg the ne\\ set of regulations, the Intermm1stenal Land Comm1ss10n has 
divided up mto working groups that are formulatmg new regulat10ns specifically tailored to 
the new land law In drawmg up these new regulations the Land Comm1ss1on \\Ill not begm 
from scratch but plans to mstead go through the ex1stmg regulations article b'i article to make 

10 At a July 30 Interrrumstena! Land Comrruss1on meetmg some part1c1pants e"<pressed concern that the language 
m Article 32 ['Sao revogadas a dema1s leg1slac;ao antenor contrana a presente lei'] 1s ambiguous on the issue 
as the regulations were not subject to parliamentary approval as formal leg1slat1on and mav or may not therefore 
fall under the rubnc of "earlier leg1slat1on 
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necessary mod1ficat1ons or deletions for purposes of streamlmmg the land titlmg and dispute 
adjudication processes as well as to ehmmate regulations which contradict the spmt or 
specific clauses of the new law When compared with the alternative of wntmg an entirely a 
new set of regulat10ns, there are two major advantages to a "rev1s10ns" approach First, it may 
reqmre less time Second, 1mplementmg revised regulations may lower the costs associated 
with re-trammg the relevant bureaucracies as the revised regulations would s1gmfy a less 
radical departure from current rules and procedures to which state officials have presumably 
grown accustomed On the other hand, this second advantage could be double-edged the 
absence of a clear demarcat10n or break between the old and the new regulations might 
simply preserve some of the negative practices and ways ofthmkmg associated with the old 
legal framework In add1t1on, one must recogmze that the 1987 regulations were onented 
towards a rather different poht1cal and economic context and do not fully corresp~to the 
government's considerable movement m the duection of economic liberalization, democratic 
part1c1pat1on, and admmistrat1ve decentralization Merely revismg the old regulations 
therefore nsks burdenmg the admm1strat1ve apparatus with rules and procedures which are an 
imperfect fit with current ideological and policy orientations 

The head of the techmcal secretanat of the Intermm1stenal Land Comffilss1on said at 
a July 30 meetmg that this process could take 6-12 months The new land law, however, 
establishes no deadline for completmg this task GIVen that the new land law contams 
ambigu1t1es which could potentially leave smallholders with weak land use nghts until 
sat1sfactonly clarified m the regulations, 1t will be cntical that donors and actors withm 
Mozambican civil society encourage the government to firush reVIsmg the regulat10ns withm 
12 months The fact that eight years transpued between the passage of the 1979 law and the 
publicat10n of its accompanymg set of regulations underscores the need for this 
encouragement 

Two further pieces of legislation mandated by articles 27 and 28 will affect the legal 
and regulatory framework which governs access and nghts to land Article 27 reqmres that 
the parliament approve an add1t10nal law which specifies more clearly the meamng and 
respons1b1litles of "local comrnumt1es" as well as the mechanisms for 1dentifymg their 
representatives with respect to issues surroundmg land use nghts It 1s worth notmg that 
Article 27 was not actually m the draft leg1slat10n which the government submitted to 
parliament July 8 but 1s mstead an amendment which responds pnmanly to concerns 
expressed by the Comm1ssi10 dos Assuntos Jw 1d1co\ Duezto\ Humw10\ e de I egalulade The 
Comm1ss10n, m its assessment of the draft legislation, noted that the entity identified as 
"local community" 1s a new concept m Mozambican JUnsprudence and that this entity, under 
the new land law, will enjoy specific legal nghts and responsibiht1es Gtven the lack of 
precedent with respect to this concept and the amb1gmty surroundmg its meanmg, the 
Commiss10n therefore suggested that the parliament should approve additional legislation 
which more formally and systematically defines and codifies the entity termed "local 
commumty" A parliamentary maJonty agreed with this suggest10n and therefore affixed 
Article 27 as an amendment to the government proposal 

The Intermm1stenal Land Commiss10n 1s charged with draftmg this new leg1slat10n 
The Mmistry of Agriculture and Fisheries is reported to want a completed draft of the 
legislat10n by December 1997 Participants at the Land Commission meetmg July 30, 
however, thought this would be difficult to achieve given the complexity of the issue It 1s 
true that establishmg the cntena for definmg local commumt1es and ascertammg who speals 
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on behalf of the commumty mterest (to the extent that there is a smgular commumty mterest) 
must be carefully conceptualized It should also be emphasized, however, that the key 
mechamsm m the new law which will presumably improve smallholder tenure secunty is this 
entity, "local commumty" Thus, until the defimt10n, nghts, and respons1b1lities of that entity 
are clanfied and legalized through appropnate leg1slat1on, a s1gmficant gap m terms of 
strengthenmg smallholder tenure nghts will persist 

The second piece of leg1slat10n which the new land law will reqmre regards the 
process of drawmg up land use planmng prmc1ples (Article 28) It is unclear, however, 
whether the M1mstry of Planmng and Fmances or the Mm1stry for the Environment will be 
charged with the task of producmg a draft law for parliamentary approval 

Ill Crzt1cal Analysis of the Law 

A Jmplzcatzons for Smallholder Tenure Security 

In general, the new land law, when compared with the land laws it replaces, creates a 
legal framework that could enhance smallholder tenure secunty Obv10usly, as with any law, 
its actual effect on smallholder tenure secunty will depend largely on the capacity and 
willmgness of government officials to implement and enforce the law and accompanymg 
regulat10ns Just as important will be rural dwellers' (or more generally, c1v1l society's) 
capacity to ensure the law's enforcement and that they have sufficient knowledge and 
resources to use specific prov1s1ons to defend theu vaned mterests Empowenng rural 
dwellers to do so will also requue the active mvolvement of Mozambican and mtemat10nal 
NGOs m d1ssemmatmg mformat10n and prov1dmg resources for accessmg the statutory legal 
system if necessary In add1t10n, as will be elaborated below, one must recogmze that 
smallholder tenure secunty may remam tenuous unless the Intermm1stenal Land 
Comm1ss10n, as it draws up accompanymg regulat10ns, clan fies a number of amb1gmties ma 
manner which strengthens smallholder mterests 

These caveats m mmd, it must be also emphasized that if one looks simply at the 
more general legal ram1ficat10ns of the new legislat10n, it enhances smallholder tenure 
secunty by (a) exphc1tly recogmzmg that smallholders can secure land use nghts through 
"occupat10n" and notmg that those nghts should not be prejudiced by, or mfenor to, land use 
nghts received through a wntten title document (b) requmng that "local cornmumties" be 
"consulted" m the titlmg process as to whether or not a piece of land is occupied and that they 
"part1c1pate" m the adm1mstrat10n of natural resources w1thm their comrnumt1es ( c) 
perm1ttmg the use of non-wntten forms of evidence, such as oral testimony, to defend one's 
claims to an md1v1dual's or commumty's parcel ofland, and (d) perm1ttmg land to be 
registered m the name of a "local commumty" Yet with respect to each of these potential 
advances m strengthenmg smallholder tenure secunty, amb1gmties remam which must be 
clanfied m the regulations process to ensure that the law does mdeed provide protection for 
smallholders' mterests 
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Right'> through occupatwn 

Several articles m the new law appear to offer tenure secunty to mdividuals or groups 
who use land but have no formal title Article 9, which addresses the issue of how land nghts 
are acqmred, specifies very clearly that mdiv1duals and commumttes can acquue secure land 
use nghts through occupat10n and not simply by applymg for, and rece1vmg, wntten title In 
contrast to its predecessor, the new law categoncally states m articles 10(2) and 11(2) that 
land nghts acqmred through occupancy are equal to, and not mfenor to those nghts acquued 
through formal wntten title This is an improvement over the prev10us legal framework m 
which the old law and accompanymg set of regulations make reference to nghts based on 
occupancy m the 11famtly sector" but remam vague with regard to how occupancy nghts are 
secured In addition, the old law and accompanymg set of regulations do not clearly state that 
such nghts are eqmvalent to nghts en3oyed by wntten title-bearers (tllulares) 11 Presumably, 
therefore, when conflicts occur between title-holders and smallholders whose land is either 
untitled or not formally registered, the title bearer will not be assured an automatic victory 

Article 9 of the new law is perhaps the most important in terms of defendmg land use 
nghts through occupation In the draft law submitted for parliamentary consideration, the 
article deal mg with acqms1tion of land nghts had only two sub-clauses 12 The second 
specified that singular ot collective individuals could acqmre land nghts through a formal 
request (ped1do) which would be authonzed through a titling process established by the law 
and revised regulations The first clause, however, specified that land nghts could be 
acquired through occupancy by mdividual Mozambicans or local commumt1es which had 
been utilizing land for at least ten years m good faith 

During the parliamentary debate, some Renamo deputies expressed concern about 
this time reqmrement Notmg the large number of Mozambicans that had been mternally 
displaced or refugees dunng the war and who have therefore not been utthzing their 
respective land parcels for the past ten consecutive years, the deputies warned that the time 
reqmrement could leave mtlhons of smallholders vulnerable to having thetr lands 
expropnated Responding to these concerns, the Minister of Agriculture and Fishenes, Carlos 
Agostmho de Rosano, said that the government recognized this potential problem and \\ould 
accommodate those situat10ns ma flexible manner and on a case-by-case basis Illustrating 
how this would be done, the M1mster said that one could 1dentify two categones of people 
who have settled or resettled ma particular area but ha\e not yet satisfied the ten vear 
reumrement Those who had been hvmg m the area prwr to bemg displaced by the \var 
would presumably secure nghts to land through occupation, even though they have not been 
present on theu land wtthout mterruptton for the past ten years Those md1v1duals, however, 
who had not been occupymg the land pnor to the \var and had mstead decided to permanently 
resettle m their present site m the past ten years, would still have to satisfy the ten year 
requtrement before securing land use nghts through occupancy The Mm1ster argued further 
that an amendment which granted land rights through occupancy on the basis of "customary 
norms and practices" was not necessary for remedymg this potential loophole 

Renamo deputies remamed unsatisfied by the Mmtster's response and repeatedly 
approached the podmm to warn that the ten year reqmrement could be used as a tool to 

11 See for example articles 47- 60 m the current set ofland regulations regarding the family sector 
12 In the vers10n subnutted by the GO\.ernment these clauses appeared m Article 8 
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dispossess smallholders from theu land They argued further that the only way one could 

ensure genume and secure nghts through occupancy would be through an amendment which 

would ehmmate the time reqmrement and simply allow occupancy nghts to be acqmred 

through traditional authonties After much debate and repeated Renamo attacks which 

attempted to portray Frehmo as hostile to the "customary" practices, norms, and practices of 

rural Mozambicans, Lms Vidre1ra, a Frehmo deputy, proposed an additional sub-clause 

which eventually received parliamentary approval The clause states that mdividuals or local 

commumties can secure land use nghts through occupat10n "accordmg to customary norms 

and practices which are not contrary to the Constitution" (Article 9a) This clause served a 
dual role of closmg the loophole created by the ten year requuement as well as providing 

partial political cover for Frehmo amongst those rural residents who might look negatively on 

a party perceived to be hostile to "traditional" norms and practices Thus, as long as local 

commumt1es or mdividuals can demonstrate that they occupy the land accordmg to 

"customary norms and practices which are not contrary to the Constitution," there 1s no 

mmimum time reqmrement for ach1evmg land use nghts through occupancy 

This sub-clause is probably an improvement m terms of dealmg with the millions who 

had been displaced dunng the war and are therefore unable to satisfy the ten year 
reqmrement at the present time There are, nevertheless, four problematical issues which 
will need to be clarified through the regulations Fust, what will be the cntena for 

classifymg a set of norms and practices governmg occupat10n as "customary" or "non­

customary"? In short, what are "customary norms and practices"? Second, who or what 

institutions will determme whether or not the norms and practices used withm a particular 
commumty or by an individual conform to the cntena, once estabhshed, for distmgmshmg 

"customary" from "non-customary" norms and practices? Three, what will be the process by 

which a given "customary" norm or practice will be judged contrary to the Constitution? 

Four, does the law still leave unprotected those groups or mdtviduals that have settled or 

resettled man area less than ten years ago and whose occupation 1s not governed by 
tradtt1onal norms and practices 13 

Part1c1patwn of local commumties m admm1stermg natural 1 esources 

The second way m which the new land law could enhance smallholder tenure secunn 

1s to reqmre commumty part1c1pat1on and consultat10n for certam processes Specrfically, 

Articles 10 and 21 m the ne\.\' law reqmre local commumties to pwtzczpate m the 
admm1stration of thelf natural resources and the resolution of conflicts They must also be 

comulted m the titlmg process to ascertam whether or not a piece of land 1s vacant and is 

therefore available to md1viduals or other entities seek.mg provis10nal and ultimately 
defimt1ve nghts to it through a title This is potentially a sigmficant improvement over the 

previous law which permitted government officials to certify that a p1ece ofland \vas 

unoccupied without actually consultmg local commumt1es 

13 For example how would one treat people who do not meet the ten year reqwrement and have acqwred their 
land through a gn1po dmamr::ador9 What about an md1V1dual who is not a natural born re::,1dent of a commuruty 
along the Be1ra Comdor but who settled there twenty years ago to taJ..e advantage of a strong marl<..etmg and 

tranport mfrastructure? Ifth1s md1V1dual was absent for a few years dunng the war and has smce returned she/he 

might be left unprotected as the md1V1dual may not satisfy the ten year reqwrement and further mav not be able 

to prove that he/she 1s occupymg land accordmg to "traditional norm::, and piact1ce::. ' 
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Yet to ensure that local commumt1es' part1c1pation m this process is meamngful, the 
Intenmmsterial Land Comm1ss1on should consider grantmg commumties actual veto rights It 
should also clarify at what stage m the t1tlmg process commumt1es will be consulted On the 
latter, the new law does not specify precisely when m the t1thng process commumties and 
local admm1strat1ve authonties need to be consulted At mm1mum, 1t must be prior to 
defimt1ve authorization of land use rights But given that a prov1s10nal authorization allows 
Mozambicans five years, and non-Mozambicans two years, to begm expl01tmg the land--and 
thereby potentially compromise the mterests of ex1stmg occupants--commumties should be 
consulted regardmg the land's occupancy status prwr to the granting of a prov1s10nal 
authorcatwn If such consultat10ns were to not take place prior to the grantmg of a 
provlSlonal authonzat10n, land conflicts would anse and tenure secunty would dimm1sh as 
smallholders could potentially be dispossessed for two or five years 

The Land Comm1ss1on should also consider enshnnmg commumty veto rights m the 
accompanymg regulat10ns Mandatmg "consultation" and "part1c1pation" is a step m the nght 
duection of empowering rural commumties Such language, however, does not actually 
grant local comm um ties the power to veto or block proposed act1v1ties or requests for land 
which the commumties perceive could harm their mterests Theoretically, a government 
official could "consult" with a commumty or ehc1t its "part1c1pat1on" and, for whatever 
reason, still disregard the commumty's expressed opm1on For example, a government 
official could declare a particular area unoccupied based upon his or her own set of cnteria, 
even though the commumty may claim that the requested area is not vacant or unoccupied 
( e g , a sacred forest) 

Further, while commumt1es are to part1c1pate m the "resolution of conflicts" and the 
titlmg process, whether that "part1c1pat1on" is meanmgful will depend upon how the 
Interm1mstenal Land Comm1ss1on addresses the following sorts of issues as they revise the 
current set ofregulations What will be the mechamsms for choosmg md1vtduals withm 
commumties to resolve such disputes? Will these md1v1duals be secretanes, traditional 
authonties, religious leaders, promment women or teachers? Will authonty be placed m the 
hands of an mdiv1dual or a body constituted by the aforementioned categories? What will be 
the temtonal space (admm1strative post, locahty, circulo, celula) over which these 
md1v1duals or bodies have partial authonty v1s-a-v1s land and resource issues? Will such 
md1v1duals or bodies merely resolve conflicts withm the commumtv or will they also be 
mvolved m adjud1catmg disputes between md1v1duals or collectlv1tles from two different 
commumties? Will such md1v1duals or bodies have authority to adjudicate disputes between 
md1v1duals and/or local commumt1es and larger outside mterests? In short, what will be local 
commumties' actual adjud1catmg authonty and what will be their mst1tut1onal and 
h1erarch1cal relat10nsh1p to formal state mstitut1ons? 

As the Land Comm1ss10n draws up land regulat10ns, it wtll be cntlcal to clanfv these 
amb1gmttes surroundmg the real power and authonty of local commumttes m these 
processes In particular, the Land Commiss10n should strongly consider granting veto nghts 
to local commumties m the new regulations While one might argue that veto nghts could 
potentially grant commumt1es a power which could be used ma manner contrary to the 
commumty's own, or broader regional or nat10nal, mterests, the premmptzon should remain 
wzth the community and zts capacztv to recognz::e and defend t!\ OYI n mtere\l\ Obviously, 
cases will anse when a commumty veto might have deletenous consequences for broader 
regional, national and/or even the commumtv's own mterests In such a situation, however 
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the government would not be without redress It could evoke article 15(b), which permits a 
revocat10n ofland use nghts for purposes of securmg "the public mterest" Clearly, this 
would place a greater burden of proof on the government and mcrease the transaction costs 
of ovemdmg the ehcited commumty opimon However, such a set-up, wherem commumt1es 
have veto nghts which can be ovemdden only if domg so can be shown to be m "the pubhc 
mterest", would strengthen the hand of local commumttes, d1mm1sh the autonomy of 
md1v1dual government officials, and place the burden of proof where it belongs--on the 
government 

Non-wntten forms of evrdence 

The third way m which the new land law could strengthen smallholder tenure secunty 
is by requmng commumty part1c1pation m conflict resolution and expandmg the types of 
evidence which an mdivtdual smallholder or a local commumty can use to defend their land 
use nghts, especially when they come mto confltct with title holders As noted above, Article 
21 reqmres that commumtles part1Cipate m the resolution of conflict, usmg, among other 
mechamsms, customary norms and practices In addition, Article 12 states exphc1tly that 
while provtdmg proof of one's land use nghts can be made through the presentation of a title 
document, those nghts can also be defended on the basis of testimony of male and female 
members oflocal commurut1es Further, two other articles state exphc1tly that the fact that a 
parcel ofland ts not formally registered {Article 11(2)} or titled {Article 10(2)} does not 
pre3ud1ce the nght to use and en3oyment which has been acqmred through occupation 

To effectively ensure that such equality is mamtamed, non-written forms of evidence 
will necessanly be a key mechamsm rehed upon to resolve conflicts among smallholders as 
well as between smallholders and those who possess wntten documentation Nevertheless, to 
ensure that these provis10ns provide real redress to those relymg upon non-wntten ev1dentiary 
claims to defend thetr land use nghts acqmred through occupancy, the land regulat10ns will 
need to clanfy, for example, what actually constitutes "prova testemunhal" and when tt can 
be rehed upon For example, what forms of social evidence can be drawn upon to defend an 
mdiv1dual's or commumty's claims regarding the boundary of a parcel of land? Is this oral 
testimony vahd only when determmmg whether or not land ts vacant? When ad3ud1catmg 
disputes withm commumties accordmg to "customary norms and practices"? Can oral 
evidence be rehed upon m distnct or provmcial courts oflaw when, for example, 
smallholders or local commumt1es come mto conflict with larger commercial mterests9 The 
new law's explicit acknowledgment that non-wntten oral forms of evidence will be a 
legitimate means of defending one's claims ts a sigmficant improvement But unless such 
evidence can be mtroduced m fora which adjudicate conflicts between smallholders and 
more pobt1cally and/or economically powerful actors, the "social evidence" clauses \Vtll do 
httle to remedy the existing situation m which smallholder mdiv1duals and commumtles are 
left relatively defenseless m statutory confhct resolution 
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Tttlmg land to Local Commumt1es 

The land law may expedite the process m which a group of smallholders can register 
land m its collective name, thereby av01dmg the comphcated and d1sproport10nately costly 
process ofreg1stenng land m the names of md1v1dual smallholders Specifically, Article 7 
states that local commumties are "national subjects" which can receive co-titled land use 
nghts In add1t1on, Article 10( 4) states that titles can be issued m the name chosen by the 
local commumty These may improve smallholder tenure secunty smce under the old legal 
framework, it has not been cost effective--ne1ther for the government nor for smallholders--to 
seek md1v1dual land titles due to factors such as the small size of plots, the multiple use 
nghts associated with each piece of land, and the demands mchv1dual smallholder t1tlmg 
would place on an already overburdened cadastral service Under the old legal framework, 
some commumt1es have sought a form of commumty title but have pnmanly succeeded m 
domg this only through the formation of legal associations This mechamsm has proven to be 
an expensive and time-consummg process, often requmng the financial and legal assistance 
of mtemat10nal or Mozambican NGOs (Pereira & Alves 1994) Although offermg other 
types of advantages, formmg assoc1at1ons for purposes of reg1stermg land has not been a 
practical option for most commumt1es Allowmg "local commumties" to register land may 
therefore fac1htate communal t1thng and thereby give smallholders added tenure secunty 
through wntten documentat10n of their land claims 

As discussed above, however, "local commumty" is a new entity m Mozambican 
jurisprudence and as of yet has no formal legal personahty Presumably the Local 
Commumty law reqmred by Article 27 will define this entity as well as its legal personality, 
nghts and respons1b1ht1es If registermg land to a "local commumty" is to provide secure 
tenure, however, the reqmred legislat10n will need to ensure that the nghts and status of such 
ent1t1es will be eqmvalent to those enjoyed by md1v1duals, busmesses, or associat10ns In 
add1t10n, as the lntermm1stenal Land Comm1ss10n elaborates the Local Commumty 
leg1slat10n as well as the new regulat10ns, it wilt need to specify the precise mechamsms by 
which commumties can define themselves--or be defined by others--both m temtonal terms 
as well as m workmg through a process to orgamze the commumty for purposes of reg1stermg 

__ land m its own, or a representative 1pdJ.v1dual's, na01 e 

B Impllcatwnsfor Women 

The new land law, accordmg to many observers, has made s1gmficant stnves m 
strengthemng women's land use nghts m Mozambique Specifically, women can acqulfe 
md1viduahzed titles {Article 10(5)}withm the family sector Further, Article 13 states clearly 
that land use nghts can be mhented by both males and females Fmally, to the extent that the 
law bolsters smallholder tenure secunty m general, it certainly advances the interests of 
women who themselves are usually the most vulnerable members of society (widows, smgle 
women) as well as the pnmary cultivators m rural households and thus, the most senously 
affected by land expropnat1on 

In add1t10n, to the extent that the law allows "customary norms and practices" to play 
a role m the new legal framework, it also specifies that such norms and practices cannot 
v10late women's equal nghts as enshrmed m the country's Constltut10n Specifically, the la-w 
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states that while "customary norms and practices" can be rehed upon to resolve conflict 
{Article 21 (lb)} or to mfluence how land use nghts are acqmred (Article 9a), those norms 
and practices cannot be "contrary to the Const1tut10n " In 1mplementmg the law, this phrase 
may offer const1tut1onal protection for a vanety of groups In the context of the 
parliamentary debates, however, it was added pnmanly m relat10n to the issue of possible 
gender discnmmat10n 

As the Intermm1stenal Land Comm1ss10n drafts the Local Commumtles law 
mandated by Article 27 as well as the accompanymg regulations to the new land law, special 
attent10n should be paid to ensunng that these gams m women's land use nghts are not 
ultimately weakened by a naive 1deahzat10n of local commumties as entitles with a 
homogenous set of mterests When exammmg a s1tuat10n m which a commumty confronts a 
potential threat from outside the commumty (for example, the granting of a land concession 
on land m the area), it may be Justifiable to conceptualize a relative harmony of commumty 
mterests and therefore seek out "representatives" who speak for "the" commumty But one 
must not forget that "local commumties" m rural areas are themselves not social power 
vacuums but are themselves marked by power struggles and power differentials predicated 
on, among other thmgs, personal Jealousies, lmeage nvalnes, vanable wealth status, natural­
bom res1dents/outs1ders, party affihat10n, generation, gender 

Dunng the parliamentary debate on the land law, a fairly vociferous but superficial 
debate emerged regardmg women's nghts and whether or not traditional authorities, norms 
and practices d1scnminate agamst women The debate emerged largely m response to 
Renamo's efforts to exphcitly identify traditional authonties as local commumties' pnmary 
legitimate representatives Frehmo deputies challenged this explicit recogrnt10n, statmg that 
the Constitution grants regulos no recogmzed status withm the state apparatus and that then 
exphc1t mclus10n m the land law would thereby reqmre a const1tut10nal amendment In an 
argument which ehcited a more heated response from the Renamo deputies, Frehmo deputies 
also argued that while some customary norms and practices could be rehed upon to resolve 
conflicts, it should also be recogmzed that customary structures often discnmmate agamst 
women, demoting them to secondary status In response, a stream ofRenamo deputies (all 
male) approached the podmm and claimed that there is no such d1scnmmation As a fall­
back pos1tion, some female Renamo deputies later argued ma newspaper mtervte\\ (l\ot1cw, 
July 12, 1997) that perhaps withm patnlmeal societies m southern Mozambique, customary 
structures may mdeed d1scnmmate agamst vvomen They asserted, however, that m the 
matnlmeal cultures of northern Mozambique, '\\here women control land," no such 
d1scnmmat10n takes place 

The debate itself was nonsensical Extensive mvest1gation has demonstrated that 
customary structures engage m gender d1scnmmat10n throughout Mozambique and Afnca m 
both matnlmeal and patnlmeal societies (Liberman 1993, Davison 1988) In the matnlmeal 
societies of MaganJa da Costa d1stnct m Zambezia, for example, land access has trad1t1onally 
been secured through maternal relatives This has not meant, however, that women therefore 
control land It has simply meant that 1t is the maternal uncles, for example, who grant land 
and that once granted, the male head of the household is the pnmary decision maker 
regardmg how the land will be used On the other hand, argumg that non-customan 
structures, norms and practice are not themselves rooted m their own discnmmato!) 
patnarchal logics which relegate women to a secondary status is s1m1larly naive Indeed 
some evidence suggests that the imposition of "modem" economic or social forms can 
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handicap women's matenal mterests even more than customary structures m some mstances 
(Schroeder 1993, Coldham 1978) 

As the Interministenal Land Comm1ss10n draws up new regulations and a law on 
"local commumt1es" 1t will be cnttcal to move away from a debate on whether or not 
customary norms and practices discnmmate agamst women or if customary norms and 
practices mamfest the most egregious form of gender discnmmation Rather, 1t should simply 
be recogmzed that gender discnmmat1on mserts itself mto both 11customary11 and "non­
customary" structures m obv10us as well as subtle ways The land regulations should 
therefore draw up cntena and a process for judgmg whether a customary or non-customary 
practice or norm d1scnmmates on the basis of gender and should therefore be deemed 
mvahd 

Likewise, m terms of the leg1slat1on on "local communities", tt should be carefully 
thought out how the mechamsms for tdentlfymg representatives oflocal commumt1es can 
best ensure that female perspectives are not silenced Whtie there may m some cases be a 
relative harmony ofmterests withm a local commumty, female and male perspectives may 
not always comc1de For example, men ma commumty may be willing to cede commuruty 
land to an agro-enterpnse m return for wage Jobs and the opportumty to earn cash mcome 
On the other hand, women m 1he commumty may be concernea that ceamg community land 
could impau household food secunty by decreasmg the amount ofland available for 
household food production and that men, rather than usmg the enhanced cash flow to 
purchase food or pay for school fees, will mstead purchase alcohol or other consumer goods 
not cnttcal to household survival Yet if one were to approach "the commumty" m such a 
case without exphc1t attention to ehc1tmg female perspectives, this concern for household 
food secunty could be ignored One must not forget that 11the" community may have more 
than one perspective and that those of its female members are perhaps the most hkely to be 
stlenced 

C lmplzcatzons for Land Requests (Ped1dos) m the Pipeline 

The Land Tenure Center has been collectmg data for several years on the number and 
type ofland concessions applied for and actually granted, vvammg that the process \\as 
haphazard, non-transparent, and potential1y nddled with corrupt10n (Myers 1995) The ne"" 
law could help to remedy this s1tuat10n by requmng consultation With local commumt1es 
regardmg the occupancy status of requested land as well as by streamlmmg the bureaucratic 
procedures m the revised set ofland regulations However, a cntlcal amb1gmty m the la\\ 
which needs to be clanfied immediately 1s the status of land requests which have been given 
prov1s1onal but not final approval through the la\\/ and regulattons currently m force Article 
32 of the new law revokes laws 6/79 and 1/86 as well as other leg1slat10n contrary to the 
present law Yet tt remams unclear how this revocat10n will affectped1dos already m the 
pipelme Will they, because they were submitted accordmg to a set of expectat10ns and 
assumptions rooted m the current law and set of regulations, be grandfathered m and 
therefore be defimt1vely authonzed accordmg to procedures established under the old set of 
laws and regulations? Or will they be subject to a defimttve authonzation process to be 
established m the new law and accompanying set of regulations which v.ould, for example, 
reqmre commumty mvolvement m the process of determmmg the occupancy status of the 
requested land? 
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Recent data on land pedzdos (concessions) requested and received at the provmcial 
level h1ghhght the importance of makmg such a clanficat10n For example, based on an 
analysis of provmcial records for Zambezia provmce, Land Tenure Center researchers 
discovered that between 1987 and 1997 nearly four mil hon hectares of land--constitutlng 

36% of the entlfe land area and 63% of arable and forested land--have been requested for 
concessions at the provmc1al level (Myers and Ehseu 1997) One should note that these 

figures do not even mclude concessions granted at the national level 98% of the area 
requested at the provmcial level was for larger commercial (non-smallholder mterests) 
mterests Perhaps most s1gmficantly m terms of the new law and how it will affect those 

requests still m the p1pelme, 84 9% of the 2554 requests for land recorded at the provincial 
level have not yet received final authonzation This corresponds to an area of nearly 
3,800,000 hectares or almost 99% of the total area of the land requested at the provmcial 
level m the past decade It should be noted that prehmmary Land Tenure Center data 
gathered m Nampula, Niassa, and Caho Delgado provinces depict a s1m1lar, worrymg 
phenomenon 

GIVen the very high percentage of land which has already received prov1s1onal 
authonzat10n under the old land law and regulations, it will be cntical that the new law and 

regulat10ns specify the precise mechamsms which will be used to defimt1vely authonze these 
land use nghts which still have provisional status It must be remembered that under the old 
legal framework, local commumties have not been many meanmgful way consulted about 
these prov1s10nal concessions Thus, thelf part1c1pat10n, and one would hope, veto power, 
should be a cntical step m any process which defimtzvely authonzes these proVIs1onal land 
use nghts which have been granted under the old land law and accompanymg set of 
regulations Specifically, documents secured under the old law which certify that a given area 

is "unoccupied" should not be acceptable proof of land bemg "free" or "vacant" m the process 
of defimtively authonzmg land Rather, the process of determmmg the occupancy status of 
requested land should be repeated but with, as the new law specifies, the participation of 
local commun1t1es 

If these proVIs10nal concess10ns somehow receive automatic authonzat10n or are 
authonzed without a meanmgful part1c1pahon oflocal commumties, the ne\\ land la\\, \\h1le 
perhaps enhancmg transparency and local mput m the future, will essentially leg1tim1ze v.hat 
has been up to this pomt a non-transparent and dub10us land grab of at least 50% of some 

provmces' arable and forested lands 

D Impltcatwns for Foreigners 

Although many foreign md1v1duals and companies had hoped the new law would 
pnvatize land ownership as well as ehmmate the need for state-approved investment plans, 
the new land law, m companson with the current land law and accompanymg regulat10ns 
should facilitate the process by which foreign md1v1duals or collectIVit1es can secure land use 
nghts m Mozambique Under the old land law and accompanymg regulations, foreign 
md1v1duals are not clearly specified as "subjects" which can actually receive land use nghts 
Article 8a of the new land law specifies, hov.ever, that foreign md1v1duals can, after residmg 
m the Republic of Mozambique for at least five years, receive formalized land use nghts as 
long as they also have an approved mvestment plan This article ehmmates the need to 
continue engagmg m the current practice (although it 1s not necessanlv reqmred b\ la\\) for 
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foreign md1v1duals to enter mto a partnership with a Mozambican national for purposes of 
securing a land title In addit10n, foreign collectivities, as long as they are duly registered or 
constituted withm the Republic of Mozambique and have an approved investment plan, may 
also secure land use nghts m a title document This contrasts with current practices wherem 
foreign companies have felt that they must form JOIIlt venture companies with Mozambican 
entitles, pnvate or pubhc, to secure definitive land use nghts 

In terms of the process for acqumng land use nghts and the responsib1httes associated 
with those nghts once acquired, quahfymg foreign ind1v1duals and collectives will be treated 
m a s1mtlar fash10n as Mozambicans except m three regards First, foreign mdiv1duals, unhke 
Mozambicans, cannot receive land use nghts simply through occupation but must formally 
apply for land through a wntten request (ped1do) Second, the provlSlonal authonzation 
penod for foreigners is 2 years rather than five years for Mozambicans Foreigners hopmg to 
receive a definitive authonzatton m the form of a title will therefore need to complete their 
"piano de explora9ao" withm two years from when theu prov1s1onal authonzation ts granted 
Thtrd, taxation rates for foreigners are hkely to be higher as article 25( c) requires that tax 
rates should be established which are advantageous to Mozambican mdiv1duals and 
collecttvit1es i4 

IV Recommendations 

1 The new land law represents a significant accomplishment and is an improvement 
over the 1979 land legislation Nevertheless, donors, NGOs, and actors withm 
Mozambican civtl society must strongly encourage the Mozambican government to 
complete the task of revismg or draftmg new land regulat10ns to accompany the 1997 
land law withm 12 months Special attention will need to be paid to clanfymg 
ambiguities m the new law m a manner which further strengthens smallholder tenure 
secunty 

2 Donors, NGOs, and actors withm cIVtl society must strongly encourage the 
Mozambican government to mtroduce the Local Commumty legislat10n as reqmred 
by Article 27 of the new law to the Mozambican parliament Wlthm 12 months It 
must be recognized that defimng local commumtles and identifving their 
representatives will be a complex and problematic process At the same time, given 
that "local community" 1s the entity >vhtch provides smallholders a kev mechanism for 
strengthenmg their tenure nghts, it must be recognized that until such Local 
Commumty legislat10n is promulgated, smallholder tenure security will not be 
maximized to the extent possible under the new land law 

3 The ex1stmg land regulations which do not v10late the spmt or the letter of the new 
land law will contmue to be used under the new law until a new set of land 
regulat10ns 1s drawn up Yet 1dent1fymg which specific articles w1thm the regulations 
remam m force and wh1ch should be ignored for bemg contrary to the new law will 
not always be self-evident It will be subject to multiple mterpretat1ons Therefore, 
the Intermimstenal Land Comm1ss1on should identify which specific articles of the 

14 This requirement for a d1fferent1al tax rate was not m the leg1slat1on which the Gmemment submitted to 
parliament on July 8 but ts an amendment proposed m the course of the parliamentary debate 
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ex1stmg land regulat10ns are contrary to the norms, rules, and spmt of the new land 
law pnor to the law gomg mto effect Information regardmg which articles will 
contmue to be m force and which articles must be revoked should then be distnbuted 
ma comprehensive manner to the governors, distnct admmistrators, and provmc1al 
and distnct directorates of agnculture and m particular, to provmcial and, where 
applicable, distnct DINAGECA representatives Such an act10n would hopefully 
diminish confusion ansmg from multiple mterpretat10ns and enhance umformity and 
pred1ctab1hty 

4 The new land law mandates that local commumties "part1c1pate" m the admm1strat10n 
of natural resources and that they be "consulted" m the titlmg process To ensure that 
this participation and consultation 1s meamngful, the government should consider 
grantmg actual veto nghts to communities as it draws up the regulations Domg this 
would devolve real power to local communities and place faith m local communities' 
capacity to recogmze and defend theu own mterests If cases anse where the 
government can demonstrate that such veto power would have deletenous 
consequences for the commumty's and/or national mterests, 1t could then evoke article 
l 5(b) which permits a revocation of land use nghts for purposes of secunng "the 
pubhc mterest" Such a set-up, wherem commumties have veto nghts which can be 
ovemdden only 1f domg so can be shown to be m "the pubhc mterest", would 
strengthen the hand of local commumties, dim mi sh the autonomy of md1v1dual 
government officials, and place the burden of proof on the government 

5 As the Intermm1stenal Land Comm1ss1on draws up new land regulat10ns, 1t should 
clanfy whether community consultation m the titlmg process must take place pnor to 
the grantmg of provlSlonal authonzation or only pnor to defimtlvely authonzmg a 
land request Given that a provisional authonzatlon allows Mozambicans five years 
(and non-Mozambicans two years) to begm expl01tmg the land to the possible 
detnment of its occupants, the regulations should reqmre that local commurnties to be 
consulted prtor to the grantmg of even a provlSlonal authon::atton 

6 GIVen the very lugh percentage of land which has already received provisional 
authonzation under the old land law and regulations, 1t will be cntlcal that the ne\\ 
law and regulations specify the precise mechanisms which will be used to defimtively 
authonze these land use nghts which still have pr0\·1s10nal status It must be 
remembered that under the old legal framework, local commumt1es have not been m 
any meamngful way consulted about these provis10nal concessions Thus, their 
part1c1pation, and one would hope, veto po\\ er, should be a cnt1cal step many process 
which definzt1vely authonzes these prov1S1onal land use nghts which have been 
granted under the old land law and accompanymg set of regulat10ns Specifically, 
documents secured under the old la\\ which certrfy that a given area is "unoccupied" 
should not be acceptable proof of land bemg "free" or "vacant" m the process of 
defimt1vely authonzmg land once the new law goes mto effect Rather the process of 
determmmg the occupancy status of requested land should be repeated but With as 
the new law specifies, the participation oflocal commumtles 
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7 The Government has stated that mdividuals who were displaced by the war and'who 
have therefore not been able to establish occupancy for ten consecutive years can still 
acqmre secure tenure nghts through occupancy In the land regulations, it should be 
clanfied m more detail how this determmatlon regardmg Justifiable absence from the 
land m the past ten years is to be made 

8 Requmng commumty part1c1pation m the resolution of conflicts 1s a pos1t1ve 
development As the government drafts the new land regulat10ns, however, it will 
need to clanfy with more prec1s1on what will be local commumt1es' actual 
adJudicatmg authonty and what will be their mstltut10nal and hierarchical relatlonslup 
to formal state mstitutions 

9 The new land law states explicitly that oral testimony 1s a permissible evidentlary 
form m defendmg one's land nghts As the government drafts the new land 
regulations, however, it will need to clanfy m explicit detail when, and m which fora 
(commumty, admm1strat1ve post, d1stnct, provmcial), such evidence 1s admissible 

10 Given that some articles make reference to 11customary norms and practices"( e g , 
Articles 9 and 21 ), the government will need to thmk carefully about cntena which 
can be used to classrfy a set of norms or practices as "customary" rather than "non­
customary" and who or what mst1tut1ons will make that determmat1on In addit10n, 
the government should estabhsh a process for determmmg whether or not a specific 
customary norm or practice violates the Const1tutlon 

11 Article 20 of the new land law specifies that mumcipal council presidents and d.Istnct 
admmistrators must authonze land requests for areas covered by urbamzation plans 
and wlu.ch have cadastral services To avoid confusion regardmg the status of a 
particular district, the Intermmistenal Land Cormmss1on, m conjunction with the 
Mtmstry of State Admm1strat10n, should identify what cities and d1stncts will be 
subject to Article 20 

12 To enhance predictability and transparency, the Intermm1stenal Land Commission 
should, as 1t drafts new regulations, specrfy the cntena and mechamsms for 
determmmg "the public mterest" and \\.hen land use nghts can be revoked for 
purposes of promotmg "the pub he interest" 

13 Given the large numbers ofland requests which will need the formal appro\al of the 
respective provmcial Governors, the government should carefully consider how the 
governors' offices can accommodate the thouc;ands of claims to avoid bottlenecks m 
the process 

14 The issue of "preferential" tax or fee status for Mozambican mdtviduals and 
collect1v1ties vh-a-vz.s foreigners will need to be clanfied m more detail as the 
Intermimstenal Land Commission drafts new regulat10ns The government should be 
careful not to establish rules or fees which act as a d1smcent1ve to much-needed 
foreign mvestment 
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15 As the overarchmg legal framework related to the new land law 1s put mto place, 
mtemat10nal donors and NGOs as well as actors m Mozambican civil society, will 
need to focus even more energies on ensunng land tenure secunty for smallholders 
Empowermg rural dwellers to make use of the prov1s10ns which protect their mterests 
as well as to ensure that the law 1s umformly enforced and executed will reqmre 
resources for dissemmat10n of mformat10n as well as for aidmg particular 
commumt1es m accessmg the statutory legal system 1f necessary 
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THE REPUBLIC OF MOZAMBIQUE 

THE ASSEMBLY OF THE REPUBLIC 

LAWN ° I 97 ofJuly _ 

August 1997 

As a universal means for the creation of wealth and social well-bemg, the use and 
benefit of the land is the nght of all Mozambican people 

The challenge that the country faces for its development, as well as the expenence 
had m the apphcat10n of the Land Law, Law No 6179, of 3 July, demonstrates the 
need for its revision m order to bnng it mto confonmty wtth the new political, 
economic and social situation and to ensure access and secunty of land tenure not 
only for Mozambican peasants but also for national and foreign mvestors 

It is mtended m thfs manner to encourage the use and benefit of land so that this 
resource, the most important resource that the country has, is valued and contnbutes 
m the development of the nat10nal economy 

In these terms, and pursuant to article 135 1 of the Constltuhon, the Assembly of the 
Repubhc determines 

CHAPTER 1 
GENERAL DISPOSITIONS 

Article 1 
Defm1t1ons 

For the purpose of the present la\'i, the following shall have the meanmg indicated 

a) Local Commumty a group of families and md1v1duals hvmg wtthm a 
geographical area at the temtonal level of a locahty or subd1vis1on thereof and 
which seeks to safeguard its common interests through the protection of areas 
for habitat10n or agnculture mcludmg both fallow and cultivated areas, forests, 
areas of cultural importance, pasture land, \l.iater sources and areas for 
expansion 
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b) Right to Land Use and Benefit the nght that md1v1dua1s or corporate persons 
and local communities can acquire over the land, wtthm the requirements and 
hm1tat1ons of the present law 

c) Pubhc Domam areas destined forthe sat1sfact1on ofpubhc mterest 

d) Family Use the use of the 1and to satisfy the needs of a family household, 
ut1hsmg predommantly the labour of the members of the household 

e) Special Licence a document that allows the realisation of any economic 
acttvtty m total or partial protect10n zones 

f) Land Use Map a map that shows all land occupancy, mcludmg the location of 
human activities and the natural resources wtthm a specific area 

g) Occupancy a method of acqumng the nght of land use and benefit either by 
nat10nal md1v1dual persons who have, m good faith, been usmg the land for at 
least ten years or by local commumt1es 

h) National Corporate Persons any corporation or mstitut1on established and 
registered m accordance with Mozambican law, with headquarters m the 
Repubhc of Mozambique and m which more than fifty per cent of the share 
capital belongs to citizens of Mozambique or to pnvate or public Mozambican 
corporations or mstltuttons 

i) Foreign Corporate Persons any corporation or mst1tuhon estabhshed m 
accordance v..1th either Mozambican or any foreign law that has more than fifty 
percent of its share capital held by foreign citizens, corporations or other 
entitles 

J) NatlOnal Ind1v1dual Person any c1t1zen of Mozambican nationality 

k) lndt\-1dual Foreign Person any md1v1dual,.person \vho is not a Mozambican 
national 

l) Exploitation Plan a document presented by an applicant of a request for the 
use and benefit of land which descnbes the act1\1t1es, \vorks and building 
undertaken to be earned out \v1thm a defined schedule 

m) Land Use Plan a document approved by the Council of Mm1sters, which 
provides an integrated onentatlon for the overall and sectoral development of a 
specific geographical area 

n) Urbanisation Plan a document that establishes the layout, design, concept and 
boundanes of urban areas mcludmg occupancy and bmldmg parameters, 
patnmornal assets to be protected, areas destrned for mstallatton of eqmpment, 
open spaces as \\.ell as the schematic diagram of road netvvork.s and of pnnctpal 
infrastructures 

- 3 -



• 

English Translation of Land Law Submitted to the Mozambican Parliament 
for Final Approval 31/7/97 
by J A Garvey I U W Land Tenure Center 

August 1997 

o) Land Ownership exclusive nght of the State, established m the Constitution of 
the Republic of Mozambique, mtegratmg, m addition to all ownership nghts, the 
power to determme the terms of land use and benefit by mdividual and 
corporate persons 

p) Applicant an individual or corporate person who requests m \Vntmg, the 
authonsation for land use and benefit m accordance with the terms of this law 

q) Title Holder an md1v1dual or corporate person that holds the nght of land use 
and benefit pursuant to an authonsation or by virtue of occupancy 

r) Title a document issued by the general or urban Cadastral Public Services 
which is proof of the nght to land use and benefit 

s) Nature Protection Zone an public domam asset, to be used for the 
conservation or protection of certam animal or plant species, bio-diversity or 
h1stoncal, scenic and natural monuments which is subject to a specific, 
legislated management regime which preferably involves the participation of 
local cornrnurut1es 

Article 2 

Scope 

The present law establishes the terms applicable to the establishment, exercise, 
mod1ficat1on, transfer and termmat1on of the nght to land use and benefit 

CHAPTER n 
LAND OWNERSHIP AND PUBLIC DOMAIN 

Article 3 

General Principle 

The land is the property of the State and cannot be sold, or m any other form be 
alienated, mortgaged or encumbered 

Article 4 

State Land Fund 

In the Republic of Mozambique, all of the land makes up the State Land Fund 
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Article 5 

National Land Cadastre 

1 The National Land Cadastre mcludes all the necessary data 

a) To kno\\ the legal and economic status of the land, 

August 1997 

b) To know the types of occupancy, the use and benefit as well as an evaluation 
of the fertility of the soils, the forest areas, water reserves, plant and wtldhfe, 
mmmg and tounst zones 

c) To organise efficiently land use, protection and conservation, 

d) To determmmg appropriate zones for specialised production 

2 The National Land Cadastre shall determme the economic quahficat10n of this 
data, m order to proVIde a basis for the planning and d1stnoution of the Nation's 
resources 

Article 6 

Zones of total and parttal protection 

1 Total and partial protection zones belong to the public domam 

2 Zones of total protection are areas to be used for nature conservation and 
protection activities and areas for State defence and secunty 

3 The following are considered zones of partial protection 

a) the bed of mtenor v.aters, of the temtonal sea and of the exclusive 
economic zone, 

b) the contmental platform, 
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c) the stnp along the mant1me coast and along the coast of Islands, bays and 
estuanes which IS measured from the maximum high tide lme to a mark 100 
metres mland, 

d) the land strip of up to 100 metres surrounding a source of water, 

e) the land stnp of up to 250 metres along the edge of dams and reservoirs, 

f) the land used by pubhc mterest railway lines and their respective stations 
mcludmg a stnp of 50 metres bordenng each side of the rail lme, 

g) the land occupied by highways and four lane roads, aenal, surface, 
subterranean and under water mstallatlons and conductors of electncity, 
telecommunications, petroleum, gas and water mcludmg a strip of 50 metres 
of each side, as well as the land occupied by roads mcludmg a 30 metre 
stnp for primary roads and a 15 metre stnp for secondary and tertiary roads, 

h) a two h.ilometre stnp along the terntonal border, 

1) land occupied by airports and aerodromes With a surrounding stnp of 100 
metres, 

J) A 100 metre land stnp surrounding military mstallat10ns and other 
mstallations for State defence and security 

4 No nghts of land use and benefit can be acqmred m total and partial 
protect10n zones, however special licences for specific actIVIties may be issued 

CHAPTER Ill 
RIGHT OF LAND USE A~D BENEFIT 

Article 7 

National Subjects 

1 National mdiVIdual and corporate persons, men and women as well as local 
communities may hold the nght of land use and benefit 

2 National md1v1dual and corporate persons may acquire the nght of land use and 
benefit md1v1dually or JOmtly, under a form of co-title, \Vlth other md1v1duals or 
corporate persons 

3 The nght of land use and benefit by local cornmurut1es shall observe the 
pnnc1ples of co-title for all the purposes of this la\\ 
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f4 Foreign mdtvidual or corporate persons may hold the nght of land use and benefit, 
provided that they have a duly approved investment project and observe the 
followmg conditions 

a) In the case of individual persons, provtded that they have lived m the Republic 
of Mozambique for at least five years, 

b) In the case of corporate persons, provided that they are established or registered 
m the Republic of Mozambique 

,,. 

Article 9 

Acqu1s1t1on 

The nght of land use and benefit ts acqmred 

a) By occupation m the case of mdivtdual persons and local commurut1es, m 
accordance with customary norms and practices provtded that such norms and 
practices do not contradict the Constitution, 

b) By occupation by national mdiv1dual persons who have, m good faith, been 
usmg the land for at least ten years 

c) By authonsation of an application submitted by md1vtdual or corporate persons 
m the format established by this law 

1 

Article 10 
Titling 

The title shall be issued by the general and urban Public Services of the 
Cadastre 

2 The lack of a title shall not prejudice the nght of land use and benefit acquired 
by occupancy m accordance \vi.th the terms of paragraphs a) and b) of the 
preVIous article 
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3 The titling process for the nght of land use and benefit mcludes a statement by 
local admm1strat1ve authontles, preceded by consultation \VIth the respective 
commumtles m order to confirm that the area 1s free and without occupants 

4 The title issued to a local commumty shall be issued m the name chosen by the 
; local commumty 

5 Ind1v1dual persons, men and women, who are local commuruty members may 
request an md1v1dual title upon part1t1on of the particular land parcel from the 
area of the commumty 

Article 11 

Reg1strat1on 

1 The constitution, mod1ficat10n and extmct1on of the nght ofland use and benefit 
are subject to reg1strat10n 

2 The absence of registration shall not prejudice the nght of land use and benefit 
acqmred through occupancy, provided that It 1s duly proved m accordance With 
the terms of the,. present law 

Article 12 
Proof 

The nght of land use and benefit may be proved by means of 

a) the presentation of the respective title, 

b) test1morual proof presented by members, men and women, of local 
cornrnurut1es, p. 

c) expert testimony and other means permitted by laVi 

Article 13 

Transfer 

1 The nght to land use and benefit may be transferred by succession, \VIthout 
d1stmct10n by sex 

2 Holders of the title of the nght of land use and benefit, may transfer, mter VlVOS, 

the infrastructures, bmldmgs and improvements m respect of the land by means 
of a public notanal deed The nght of land use and benefit is, however, not 
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automatically transferable and any transfer 1s subject to the pnor authonsatton 
of the entity that authonsed the apphcat10n for use and benefit 

3 In the cases referred to m the previous number, the transfer will be recorded on 
the respective title 

4 In the case of immovable assets excluding land used for agnculture2
, with the 

transfer of the immovable assets, the nght of land use and benefit of the 
respective plot wtll also be transferred 

5 The holder of the title of the nght of land use and benefit may mortgage the 
immovable assets and improvements that the title holder has, with the necessary 
authonsat1on, constructed on the land plot, or, has legally acqmred the nght of 
ownership 

Article 14 
Term 

1 The nght of land use and benefit for the exercise of economic activities is 
subject to a maximum term of 50 years, which is renewable for the same penod 
upon application by the interested party At the end of the renewal penod a new 
apphcat1on must be submitted 

2 The nght ofland use and benefit is not subject to any tune hm1tat10n when 

a) acqmred through occupancy by a local community, 

b) for use as a personal dwelling, 

c) for family use by national md1VJdual persons 
;. 

Article 15 
r' 

Extmgu1shment of the land right 

1 The nght to land use and benefit is extmgu1shed 

2 
Translator s note there 1s no smgle word or term m English wluch properly translates the concept of 
predw urbano It 1s smular to an immovable a tenement an estate It 1s the land 3omed together with 

the use to wluch the land 1s put with the exclusion of agnculture crop land The farm butldmgs 
themselves can also be a predw urbano the term s application 1s not hrmted to urban areas 
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a) upon the failure, wtthout Just cause shown, to carry out the exploitation plan 
or investment project \\-1thm the time schedule established m the application 
approval, irrespective of compliance with tax obhgat10ns, 

b) upon the revocation of the nght ofland use and benefit m the public mterest, 
subject to the pnor payment of a 3ust mdemmfication and I or compensation, 

c) at the end of the tenn of the title or its renewal, 

d) upon renunciation by the title holder 

~ Upon extmct10n of the nght of ]and use and benefit, the non-removable 
improvements shall revert to the favour of the State 

CHAPTER IV 
EXERCISE OF ECONOMIC ACTIVITIES 

Article 16 
Exploitation Plan 

The applicant for the nght of land use and benefit must present an exploitation plan 

Article 17 
L1censmg and the Right of Land Use and Benefit 

The approval of an application for the nght to land use and benefit does not exempt 
the acqmsition of the licences or other authonsat1ons reqmred by 

a) the Iegislat10n applicable to the exercise of the economic activities mtended to 
be earned out, mcludmg agnculture and stock-raismg, agro-mdustryl, mdustry, 
tourism, commerce, fishmg and mmmg as \1,ell as environmental protect10n 

b) the land use plans 

Article 18 

Licence Period 

The hcences shall be valtd for the penod fixed m accordance with the applicable 
legislation from the authonsed time scale for the exercise of the nght to land use 
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CHAPTERV 
RESPONSIBILITIES 

Article 19 
Areas not covered by the urbamsat1on plan 

In areas not covered by an urbamsat1on plan 

1 Provmctal Governors shall have the competency 
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a) to authonse apphcat10ns for land use and benefit for areas up to the 
maximum hm1t of 1000 hectares, 

b) to authonse special licences m partial protection zones, 

c) to issue an opm10n on apphcatmns for land use and benefit m respect of 
areas that fall W1thm the competency of the Mtmster of Agnculture and 
F1shenes 

.. 
~ The M1mster of Agnculture and F1shenes shall have the competency 

b) to authonse applications for land use and benefit for areas between 1000 and 
10,000 hectares, 

c) to authonse special licences m total protection zones, 

d) to issue an op1ruon on appllcations for land use dnd benelil m re!:)pt:l.l or 
areas that fall outside his competency 

3 The Council of Mirusters shall have the competency 
" 

c) to authonse applications for land use and benefit that are beyond the 
competency of the Minister of ;Agnculture and Fis hen es, provided that they 
fall W1thm a land use plan or could be included ma land use map, 

d) to create, modify or extmgu1sh total protection zones, 

e) to decide on the use of the bed of the temtonal waters and of the 
continental platform 
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Article 20 

August 1997 

Municipal and Settlement Councils and D1stnct Admm1strators 

The presidents of the Mumctpal and Settlement Counctls and, where there ts no 
municipal government structure, the Distnct Admm1strators, shall, provided that 
there are cadastre public services, have the competency to authonse apphcat10ns for 
land use and benefit m areas covered by urbamsat1on plans 

Article 21 
Local Commumtms 

1 In rural areas, the commumties shall participate m 

a) the management of natural resources, 

b) conflict resolution 

c) t1tlmg procedures, m conformity With number 3 of article 9 of the present 
law, 

d) 1denttfymg and defirung the boundanes of land plots occupied by such 
commuruties 

a In the exercise of the competencies referred to m paragraphs a) and b) of 
number 1 of the present article, the commurut1es shall, mter aha, rely upon 
customary norms and practices 

CHAPTER VI 

LICENSING PROCESS OF APPLICATIONS FOR LAND 

USE AND BENEFIT 

Article 22 

Prov1s1onal Use 

1 Upon subm1ss10n of an apphcat10n for land use and benefit, a provis10nal 
authonsation shall be issued 

2 The provlSlonal authonsatlon shall have a maximum duration of five years for 
national persons and two years for foreigner persons 

- 12 -
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for Final Approval 31/7/97 
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Article 23 

Fmal Authonsat1on 

August 1997 

Upon fulfilment of the explo1tat1on plan w1thm the penod of the provtsional 
f.' authonsat1on, the final authorisation and respective title for land use and benefit 

WI 11 be 1ss ued 

Article 24 
Revocation of a Prov1s1onal Authonsatmn 

If, at the exp1rat1on of the prov1s1onal authonsatton, It IS venfied that the 
explmtation plan has not been fulfilled w1thout good cause shovm, the provts10nal 
authonsat1on may be revoked Upon such revocation, there shall be no nght to 
mdemmficat1on for the mvestments made which are not removable 

CHAPTER VII 

PAYMENTS 
Article 25 

Holders of the title for the nght ofland use and benefit shall pay a fee The 
amount of these fees shall be established takmg mto account the location of the 
land areas, their dimens10n and the objective of their use and benefit 

a) An authonsation fee, 

b) An annual fee that may be progressrve or regressive m accordance mth 
" mvestments realised, 

c) Preferential fees shall be established for national md1v1dual and corporate 
persons 

Article 26 
Gratuitous Land Use 

The use and benefit ofland is free v.hen used by 

a) the State and its mst1tut1ons, 

b) pubhc interest assoctat1ons recogmsed by the Council of M1rusters, 
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c) local comm um ties and the md1v1dual persons who are part of it, 

d) small-scale nat10nal agncultural and stock raismg co-operatives and 
associations 

CHAPTER VIII 
FINAL AND TRANSITORY DISPOSITIONS 

Article 27 

August 1997 

Representation and Exercise (of Rights) by Local Communatles 

With regard to the nght of land use and benefit, the mechanisms for representation 
(of the interests of) and for the exercise (of such nghts) by a local community shall 
be established by the law 

Article 28 
Land Use Plans 

Prmc1ples for the elaboration and approval of land use plans shall be defined by 
law 

Article 29 
Apphcatron of the Law 

1 The nght of land use and benefit whether acquired by occupancy or upon 
approval of an application for same, shall, subject to any acquired nghts, be 
governed by the present law 

2 The forum for the resolution of conflicts m respect ofland is Mozambique 

Article 30 

Regulamentation 

The Council ofMmisters shall approve the regulamentatmn of the present law 

- 14 -
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for Fmal Approval 31/7/97 
by J A Garvey I U W Land Tenure Center 

Article 31 

Entry mto Force 

The present law enters mto force 90 days after its publication 

Article 32 

Pnor Legislation 

August 1991 

Law No 6179 of 3 July and Law no 1/86 of 16 Apnl as well as all other legislation 
which predates th1s law and is m contrad1ct1on with this law are revoked 

Approved by the Assembly of the Republic, on of 1997 

The President of the Assembly of the Republic, Eduardo Joaqwm Mulembwe 

Promulgated on of of 199 

Let 1t be Published 

The President of the Repubhc, JOAQUIM ALBERTO CHISSANO 

- 15 -
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Provemencia· Com1ssao de Agncultura, Desenvolv1mento Reg10nal, 
Admm1stras;ao Pubhca e Poder Local 

Assunto: Redac<;:ao final do texto da proposta de Lei de Terras 

Observa9oes -----------------------
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Le1n° /97, 
de de 

Como me10 universal de cna9ao de nqueza e do bem-estar social, o uso e 
aprovettarnento da terra e dtie1to de todo 0 povo mo9amb1cano 

t - L J ~-- } .; < 
I ' ~ • 

4 9r r s.,, ,) 

0 desafio que o Pais enfrenta para o seu desen"Volv1mento, bem como a 
ex:penencia na aphcac;ao da Let n° 6179, de 3 de Julho, Let de Terras, 

) r ,,.. t t I 

mostram 'a necess1dade da sua rev1sao, de forma a adequa-la a nova 
conJuntura p0Ht1ca, econ6m1ca e social e garantJ.r o acesso e a seguran9a de r 
posse da-terra, tanto.dos camponeses mo9amb1canos,~como dos mveSt1do-res 

-- f J t .,.; (l - ,) ,I 

nac10na1s e ~strangetros 1
, 

Pretende-se, ass1m, mcent1var o uso e aprove1tamento da terra, de modo a 
que esse recurso, o mats tmportante de que o Pais d1spoe, seJa valonzado e 
contnbua para o desenvolv1mento da economia nac1onal 

Nestes termos, e ao abngo do prece1tuado no n° 1 do art1go 135 da 
Const1tu19~io, a Assemble1a da Repubhca determma 

I I 



.. 

CAPiTULOI 
DISPOSI<;OES GERAIS 

Arb.go 1 
Definwoes 

Para efeitos da presente let, entende-se por 

a) Comumdade local agrupamento de famihas e md1viduos, vivendo numa 
cucunscnyao temtonal de nivel de locahdade ou mfenor,que visa a 
salvaguarda de mteresses comuns atraves da protec9ao de areas 
habitacionais, areas agricolas, SeJam cultivadas OU em pousio, florestas, 
sit1os de importancm cultural, pastagens, fontes de agua e areas de 
expansao 

I ~ I 

b) Dire1to de uso e aproveitamento da terra ~ueit9 que as pessoas smgulares 
ou colecttvas e as comumdades locais adqmrem sobre a terra, com as 
exigenc1as e hmitayoes da presente lei 

t 
t :> t l 

r - I 

c) Domimo pubhco areas destmadas a sat~sfayaO do mt~r~sse pubhco I I 

l I J ,.r., 

d) Explorayao familiar actividade de explora9ao da terra.visando responder 
as necessidades do agregado familiar, utihzando predommantemente a 
capacidade de trabalho do mesmo 

e) Ltcenya especial doc um en to que autonza a reahzac;ao de quaisquer 
act1vidades econ6m1cas nas zonas de protec9ao total ou parcial 

f) Mapa de uso da terra carta que mostra toda a ocupac;ao da terra, 
mclumdo a locahza9ao da act1v1dade humana e os recursos natura1s 
existentes numa determmada area 

g) Ocupa9ao forma de aquts19ao do direito de uso e aprove1tamento da terra 
por pessoas smgulares nac1onais que, de boa fe, esteJam a utthzar a terra ha 
pelo menos dez anos, Ou pelas com11n1dades loca1s 

2 



h) Pessoa colect:J.va nac1onal qualquer sociedade ou mstttu1~ao constituida e 
reg1stada nos termos da leg1sla9ao mo9amb1cana, com sede na Repubhca de 
Moiyamb1que, e na qual o respectivo capital social perten9a, pelo menos em 
cmquenta por cento, a c1dadaos nac10na1s ou soc1edades ou mstltuty5es 
moyamb1canas, pnvadas ou publtcas 
1) Pessoa smgular estrange1ra qua]quer pessoa smgular CUJa nac10nahdade 
nao seJa moyamb1cana 

1) Pessoa colecttva estrange1ra qualquer soc1edade ou rnstitmyao const1tuida 
nos termos de leg1slayao moyamb1cana ou estrange1ra, CUJO capital social 
seJa det1do em ma1s de cmquenta por cento por c1dadaos, soc1edades ou 
mstltu1yoes estrange1ras 

J) Pessoa smgular nac10nal qualquer c1dadao de nac1onaltdade 
mo9amb1cana 

k) Pessoa singular estrange1ra qualquer pessoa smgular CUJa nac1onahdade 
nao seJa mo~amb1cana 

1) Plano de explorayao documento apresentado pelo requerente do ped1do de 
uso e aprove1tamento da terra, descrevendo o conJunto das act1vidades, · ~ 
trabalhos e constru~oes que se compromete a reahzar, de acordo com um 
determmado calendano 

m) Plano de uso da terra documento aprovado pelo Conselho de Mm1stros, 
que visa fomecer, de modo mtegrado, 'Onenta95es para o desenvolv1mento 
geral e sectonal de determmada area geografica 

n) Plano de urbamza9ao documento que estabelece a orgamza9ao de 
perimetros urbanos, a sua concep9ao e forma, parametros de ocupa9ao, 
destmo das constru9oes, valores patnmoma1s a proteger, loca1s destmados a 
mstala9ao de eqmpamento, espa9os hvres e o tra90 esquemattco da rede 
v1ana e das mfraestruturas pnnc1prus 

o) Propnedade da terra d1re1to exclus1vo do Estado, consagrado na 
Const1tu19ao da Repubhca de Moyamb1que, mtegrando, para alem de todos 
os dtre1tos do propnetano, a faculdade de determmar as cond195es do seu 
uso e aprove1tamento por pessoas smgulares ou colecttvas 

3 
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.. 
p) Requerente pessoa singular ou colect.iva que soltc1ta, por escnto, 

autonza9ao para o uso e aprove1tamento da terra ao abngo da presente let 

q) Titular pessoa smgular ou colect1va que tern o dire1to de uso e 
aprove1tamento da terra, ao abngo duma autonza9ao ou atraves de 
ocupayao 

r) Titulo documento em1t1do pelos Serv19os Pubhcos de Cadastro, gera1s ou 
urbanos, comprovat1vo do dtre1to de uso e aprove1tamento da terra 

s) Zona de protec9ao da natureza bem do domimo publico, destmado a 
conserva9ao ou preserva9ao de certas espec1es amma1s ou vegeta1s, da 
b1od1vers1dade, de monumentos h1st6ncos, paisagist1cos e natura1s, em 
regime de mane10 preferencialmente com a part1c1pa9ao <las comumdades 
loca1s, determmado em leg1sla9ao especifica 

ArtJ.go 2 
Ambito 

A presente lei estabelece os termos em que se opera a const1tu19ao, exercic10, 
mod1ficayao, transm1ssao e extm9ao do dtre1to de -us'o re~ aprove1tamento da 
terra ~ 1. ~ 

CAPITULO II 
PROPRIEDADE DA TERRA E DOMINIO PUBLICO 

Artigo 3 
Prmc1p10 geral 

1-

A terra e propnedade do Estado e nao pode ser vend1da, ou por qualquer 
outra forma ahenada, h1potecada ou penhorada 
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Artigo 4 
Fundo Estatal de Terras 

Na Repubhca de Mo9amb1que, toda a terra const1tm o Fundo Estatal de 
Terras 

Artigo 5 
Cadastro Nac1onal de Terras 

1 0 Cadastro N ac10nal de Terras compreende a totaltdade dos dados 
necessanos nomeadamente para 

a) Conhecer a s1tua9ao econ6m1co-Jurid1ca <las terras, 

b) Conhecer os tipos de ocupa9ao,- uso e aprove1tamento, bem como a 
avaha9ao da fert1hdade dos solos, manchas floresta1s, reservas hidncas, de 
fauna e de flora,zonas de explora9ao mme1ra e de aprove1tamento turistico, 

c) Orgamzar eficazmente a utihzayao da terra, sua protec~ao e conserv~yao, ~ 

d) Deternunar .as reg1oes pr6pnas para produ95es espec1ahzadas ..I 1 

<: r J l 

2 0 Cadastro Nac10nal de Terras procede a quahfica9ao econ6m1ca dos 
dados defimdos no numeto antenor do presente art1go, de modo a perm1tir 
fundamentar a plamfica9ao ea distnbu19ao dos recursos do Pais 

Artigo 6 

Zonas de protec~ao total e parc1al 

I Sao do domimo pubhco as zonas de protec9ao total e parcial 

2 Cons1deram-se zonas de protecyao total as areas destmadas a activ1dades 
de conserva9ao ou preserva9ao da natureza e de defesa e seguransm do 
Estado 
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3 Cons1deram-se zonas de protec~ao parcial 

a) 0 le1to das aguas mtenores, do mar temtonal e da zona econ6m1ca 
exclus1va, 

b) A plataforma contmental, 

c) A fa1xa da orla marit1ma e no contorno de tlhas, baias e estuanos, med1da 
da lmha das maxtmas pre1a-mares ate 100 metros para 0 mtenor do 
temt6no, 

d) A faixa de terreno ate 100 metros confinante com as nascentes de agua, 

e) A fa1xa de terreno no contorno de barragens e albufetras ate 250 metros, 

f) Os terrenos ocupados pelas lmhas ferreas de mteresse publtco e pelas 
respecttvas esta95es, com uma farxa confinante de 50 metros de cada lado 
do eixo da via, 

g) Os 1errenos ocupados -pelas -auto•estradas e- estradas de quatro-faixas, 
mstala9oes e condutores aereos, superfic1a1s, subterraneos e submannos de 
electnc1dade, de telecomumca9oes, petr6leo, gas el agua, com uma fa1xa 
confinante de 50 metros de cada lado, hem como os terrenos ocupados pelas 
estradas, com uma fa1xa confinante de 30 metros para as estradas pnmanas 
e de 15 metros para as estradas secundanas e terc18.nas, 

h) A fa1xa de dois qml6metros ao longo da fronte1ra terrestre, 

1) Os terrenos ocupados por aeroportos e aerodromos, com uma fa1xa 
confinante de 100 metros 

J) A fa1xa de terreno de 100 metros confinante com mstala9oes m1htares e 
outras mstala9oes de defesa e seguran9a do Estado 

4 Nas zonas de protec9ao total e parc1al nao poderao ser adqutndos d1re1tos 
de uso e aprove1tamento da terra, podendo no entanto ser em1t1das hcen9as 
especia1s para o exercic10 de acttv1dades detennmadas 
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CAPITULO III 
DIREITO DE USO E APROVEITAMENTO DA TERRA 

Artigo 7 
Suje1tos Nac1onais 

1 Podem ser SUJeitos do dire1to de uso e aprove1tamento da terra as pessoas 
nac10na1s, colect1vas e smgulares, homens e mulheres, hem como as 
comumdades loca1s 

2 As pessoas smgulares ou colecttvas nac10nais podem obter o dtre1to de 
uso e aprove1tamento da terra, md1v1dualmente ou em conJunto com outras 
pessoas smgulares ou colect1vas, sob a forma de co-tttulandade 

3 0 dtre1to de uso e aprove1tamento da terra das comumdades loca1s 
obedecera aos pnncip1os da co-t1t!Jlandade, para todos os efe1tos desta le1 

Artigo 8 
Sujeitos Estrangeiros , ' I 

- , 
.,,. " ' t ... 

As pessoas smgulares e colectivas estrange1ras podem ser su1e1tos do dire1to 
de uso--e aprove1tamento da terra, desde que tenham proJecto de 
mvestimento dev1damente aprovado e observ~m as segumtes cond1yoes 

a) Sendo pessoas smgulares, desde que res1dam ha pelos menos cmco anos 
na Repubhca de Mo9amb1que 

b) Sendo pessoas colectivas, desde que esteJam constitu1das ou reg1stadas na 
Repubhca de Moyamb1que 

7 

.. 

• 



Arti.go 9 

Aqwswao 

Q dtre1to de USO e aprove1tamento da terra e adqutndo 

a) por ocupa9ao por pessoas smgulares e pelas comumdades loca1s, segundo 
as normas e prattcas costume1ras no que nao contranem a Const1tutyao 

b) Por ocupa9ao por pessoas smgulares nac1ona1s que, de boa fe, esteJam a 
utthzar a terra ha pelo menos dez anos 

c) Por autonza9ao de ped1do apresentado por pessoas smgulares ou 
colecttvas na forma estabelec1da na presente lei 

Artigo 10 
T1tula~ao 

1 0 titulo sera em1ttdo pelos Serviyos 1 Pubhcos de Cadastro, gera1s ou 
urbanos 

- l 

2 A ausenc1a de titulo nao preJUdtca 0 dtretto" de USO e aprove1tamento da 
terra adqmndo por ocupa9ao nos termos das alineas a) e b) do art1go 
antenor ' " 

J' 

3 0 processo de tttulayao do dtre1to de uso e aprove1tamento da terra mclm 
o parecer das autondades admm1strat1vas loca1s, preced1do de consulta as 
respect1vas comumdades, para efe1tos de confirma9ao de que a area esta 
hvre e nao tern ocupantes 

4 Os titulos em1tidos para as comumdades locais serao nommat1vos, 
conforme a denommayao por elas adoptada 

5 As pessoas smgulares, homens e mulheres, membros de uma comumdade 
local poderao sohc1tar t1tulos md1v1duahzados, apos desmembramento do 
respect1vo terreno <las areas da comumdade 

Artigo 11 
Regis to 
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1 A constttm9ao, mod1fica9ao, tra.nsm1ssao e extirn;ao do dtre1to de uso e 
aprovettamento eta terra estao sujeitas a reglsto 

2 A ausencta de regtsto nao prejUdtca 0 dtretto de USO e aprove1tamento da 
terra adqmndo por ocupayao, nos termos das alineas a) e b) do arttgo 9, 
desde que dev1damente comprovado nos termos da presente let 

Artigo 12 
Prov a 

A comprovayao do dire1to de uso e aprove1tamento da terra pode ser fe1ta 
med1ante 

a) Apresentayao do respecttvo titulo, 

b) Prov a tesremunhai apresentada por membros, homens e mulheres, das 
comumdades loca1s, 

c) Pentagem e outros me10s pernuttdo~ por lei 

Artigo 13 
' 1 

Transmissao 
fJ• - ' i' 

1 0 dire1to de uso e aprove1tamento da terra pode ser transm1tido por 
heranya, sem dtstmyao de sexo 

2 Os titula_res do dlf~Jto de uso e aprove1tame11to da terrd-pndem transmttlf, 
entre vivos, as rnfra-estruturas, constru9oes e benfe1tonas nela existentes, 
med1ante escntura pubhca preced1da de autonza9ao da enttdade estatal 
competente, nao se transm1tmdo automahcamente o dire1to de uso e 
aprovettamento da terra 

1 

3 Nos casos refendos no numero antenor, a transnussao seni averbada no 
respecttvo titulo 

4 No caso de pred1os urbanos, com a transm1ssao do 1m6vel transm1te-se o 
dire1to de uso e aprove1tamento do respect1vo terreno 
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5 0 1:.Itular do d1re1to de uso e aprove1tamento da terra pode constitu1r 
htpoteca sobre os bens tmovets e as ben:rettortas que, clevidamente 
ttutt:J~ttth:t, tstllfh>t::IU ttt::I ttsrttit1t::I t:JU :::tt:JbKS t::lb tf Ul::lib lts~ttlttttstttts ttstthi::t. ttdttutttdt::I 

o dire1to de propnedade 

Artigo 14 
Prazo 

I 0 dtre1to de uso e aprove1tamento da terra para fins de act1v1dades 
econ6m1cas esta suje1to a um prazo maximo de 50 anos, renovavel por 1gual 
periodo a pedtdo do mteressado Ap6s o periodo de renovayao, um novo 
ped1do devera ser apresentado 

2 Nao esta sujetto a prazo o dtre1to de uso e aprove1tamento da terra 

a) Adqmndo por ocupa9ao pelas comumdades loca1s, 

b) Destmado a hab1ta9ao pr6pna, 

c) Destmado a explora9ao fam1har exerc1da por pessoas smgulares 
nac1ona1s 

~ ., 
Artigo 15 -

! 

Extin~ao do d.Ireito de uSo e aproveitamento da terra 

1 0 d1re1to der uso e aprove1tamento da terra extmgue-se 

a) Pelo nao cumpnmento do plano de explora9ao ou do proJecto de 
mvest1mento, sem mot1vo J ustificado, no calendano estabelec1do na 
aprova9ao do ped1do, mesmo que as obnga9oes fisca1s esteJam a ser 
cumpndas, 

b) Por revoga9ao do dire1to de uso e aprove1tamento da terra por mot1vos de 
mteresse pubhco, preced1da do pagamento de JUSta mdemmza9ao e/ou 
compensa9ao, 

c) No termo do prazo ou da sua renova9ao, 

10 



d) Pela renimcia do titular 

2 No caso de extm9ao do dtre1to de uso e aprove1tamento da terra, as 
benfe1tonas nao removhe1s revertem a favor do Estado 

CAPiTULOIV 
EXERCiCIO DE ACTIVIDADES ECONOMICAS 

Arngo 16 
Plano de explora~ao 

0 requerente de um ped1do de dire1to de uso e aprove1tamento da terra 
devera apresentar um plano de explora9ao 

Arti.go 17 
Llc~rici~mento e drre1to de uso e aproveitamento da terra 

A aprova9ao do ped1do do dtre1to de USO e aprove1tamento da terra nao 
d1spensa a obten9ao de hcens;as ou outras autonza9oes eXIg1das 

'I' c .... ' ... ~ 

a) ,Pela l~g1sla9ao aph9avel ao exeryic10 ?as activ1dades econ6m1cas . 
pretend1das,-nomeadamente agro-pecuanas ou agro-mdustna1s, mdustna1s, 
turisttcas, comercia1s, pesque1ras e mmetras e a protec9ao do me10 amb1ente 

b) Pelas dtrectnzes dos pianos de uso da terra 

Artigo 18 
Prazo das hcen~as 

) ' 

As hcen9as terao o seu prazo defimdo de acordo com a leg1slayao aphcavel, 
mdependentemente do prazo autonzado para o exercic10 do dire1to de uso e 
aprove1tamento da terra 

1 1 
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CAPiTULOV 
COMPETENCIAS 

Artigo 19 

Areas nao cobertas por pianos de urbaruza~ao 
> 

Em areas nao cobertas por pianos de urbamza9ao,compete 
I I 

1 Aos Governadores Provmc1a1s 

a) Autonzar ped1dos de uso e aprove1tamento da terra de areas ate ao hm1te 
~ r 1 

maxima de 1 000 hectares, 

b) Autonzar hcen9as espec1a1s nas zonas de protecyao parcial, 
\ 

c) Dar parecer sabre os ped1dos de uso e aprove1tamento da terra relativos a 
areas que correspondam a co'mpetenc1a do Mm1dtro )da Agncultura e pescas 

..... J ':,. ) 

·-

2 Ao M1mstro da Agncultura e Pescas 

a)Autonzar OS ped1dos de USO e aprove1tamento da terra de areas entre 1 000 
e 10 000 hectares, 

b) Autonzar hcen9as especia1s nas zonas de protec9ao parcial e total, 

c) Dar parecer sabre os ped1dos de uso e aprove1tamento da terra relat1vos a 
areas que ultrapassem a sua competenc1a 

3 Ao Conselho de Mm1stros 

.... a) Autonzar ped1dos de USO e aprove1tamento da terra de areas que 
ultrapassem a competenc1a do Mm1stro da Agncultura e Pescas, desde que 
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msendos num plano de uso da terra ou CUJO enquadramento seJa possivel 
m.im mafia de u.::;A e aflrAveltamentA rla ternh 

b) Cnar, mod1ficnr ou cmmgu1r zonn;:, de protcciyiio total, 

c) Dehberar sobre a uttltza9ao do le1to das aguas termtona1s e da 
plataforma continental 

Artigo 20 

Conselhos Murucipais e de Povoa~ao e Adillli11Stradores de D1strlto 

Compete aos Pres1dentes dos Conselhos Mumc1pais e de Povoay~io e aos 
Adm1mstradores de D1stnto, nos loca1s onde nao ex.tstam 6rgaos mumc1pa1s, 
autonzar ped1dos de uso e aprove1tamento da terra nas areas cobertas por 
planos de urbamzayao e desde que tenham serv19os pubhcos de cadastro 

Arb.go 21 
Comurudades locais 

Nas areas rura1s, as comumdades loca1s part1c1pam 

a) Na gestao de recursos natura1s, 

b) Na resolu9ao de conflttos, 

c) No processo de titula9ao,confonne o estabelec1do no numero 3 do arhgo 
10 da presente lei, 

d) Na 1dent1ficai;ao e defim9ao dos hm1tes dos terrenos por elas ocupados, 

2 No exerc1c10 das competenc1as refendas nas almeas a) e b) do numero 1 
do presente art1go, as comumdades locais ut1hzam,entre outras, as normas e 
praticas costume1ras 
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CAPITULOVI 
PROCESSO DE AUTORIZA<;AO DE PEDIDOS DE USO E 

APROVEIT AMENTO DA TERRA 

Arb.go 22 

Autoriza~ao provis6ria 

1 Ap6s a apresenta9ao do ped1do de USO e aprove1tamento da terra, sera 
em1t1da uma autonza9ao prov1sona 

2 A autonza9ao prov1s6na tera a dura9ao maxima de cmco anos para as 
pessoas nactonais e de do1s anos para as pessoas estrange1ras 

ArtJ.go 23 

Autoriza~ao defirutJ.va 

Desde que cumpndo o plano de explora9ao dentro do periodo de autonza9ao 
prov1s6na, Sera dada a autonza9ao defimt1va do USO e aprove1tamento da 
terra e em1tido o respectlvo titulo 

Arb.go 24 
Revoga~ao da autoriza~ao proVISona 

Constatado o nao cumpnmento do plano de explora9ao no termmo da 
autonza9ao prov1s6na, sem mot1vos JUStificados, podera a mesma ser 
revogada, sem dire1to a mdemmza9ao pelos mveshmentos nao removive1s 
entretanto realizados 
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CAPITULO VII 
PAGAMENTOS 

ArtJ.go 25 
Taxas 

Os t1tulares do dire1to de uso e aprove1tamento da terra estiio SUJettos ao 
pagamento de taxas, CUJO valor sera determmado tendo em conta a 
locahzayao dos terrenos, a sua d1mensao e a finaltdade do seu uso e 
aprove1tamento 

a) Tax.a de autonza9ao, 

b) Tax.a anual, a qual podera ser progress1va ou regress1va, ge acordo com os 
mvest1mentos reahzados, 

c) Deverao ser :fixadas taxas preferenc1a1s para os c1dadaos nac10nais 

Arttgo26 

Utihza~ao gratuita da terra 

0 USO e aprove1tamento da terra e gratu1to quando Se destma 

a) Ao Estado e suas mst1tu19oes, 

b) As associa9oes de ut1hdade publtca reconhec1das pelo Conselho de 
Mm1stros, 

c) As exploray5es fam1hares, as comumdades locais e pessoas smgulares que 
as mtegram, 

d) As cooperattvas e associas;oes agro-pecuanas nac10nais de pequena 
escala 

CAPITULO VIII 
DISPOSl~OES FINAIS E TRANSITORIAS 

Art:Igo 27 
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Representa~ao e actua~ao das comurudades locru.s 
Os mecamsmos de representa9ao e actua9ao pr6pnos das comumdades 
loca1s, no que respe1ta aos dire1tos de uso e aprove1tamento de terra serao 
fixados por lei 

ArtJ.go 28 
Pianos de uso da terra 

Os pnncip1os para elabora9ao e aprova9ao de pianos de uso da terra serao 
defimdos por lei 

ArtJ.go 29 
Aplica.yao da lei 

1 Os dire1tos de uso e aprove1tamento da terra, seJam adqmndos por 
ocupayao ou por aprova9ao de um ped1do, passam a reger-se pela presente 
le1, salvaguardados os dire1tos adqmndos 

2 A resolm;ao de confhtos sobre a terra e fe1ta em foro mo9amb1cano 
- r . ' 

Arttgo 30 
Regulamenta~ao 

Compete ao Conselho de Mm1stros aprovar a regulamenta9ao da presente 
lei 

ArtJ.go 31 

Entrada em vigor 

A presente lei entra em vigor noventa dias apos a sua pubhca9ao 

ArtJ.go 32 

I....egisla~ao anterior 
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Sao revogadas as Leis n°s 6179, de 3 de Julho e 1186, de 16 de Abnl, ea 
demais leg1sla9ao antenor contrana a presente let 

Aprovada pela Assembleia da Repubhca,aos de de 1997 

0 Pres1dente da Assembleia da Repubhca, EduardoJoaquzmMulembwe 

Promulgada em de de 1997 

Pubhque-se 

0 Pes1dente da Repubhca,JOAQUIJ\1 ALBERTO CHISSANO 
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