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Executive Summary 

Pnvate Power Project Development 
Fmanclal Documentation 

DespIte Its vast water resources, financIal constramts have prevented Nepal from developmg Its water and power 
sectors, and partlcularly those hydroelectrIc projects wInch could help expand the economy of the country 
sIgnIficantly Major factors contrIbutmg to these constramts mclude the reductIon m donor resources and the 
mcreasmg cost oflarge scale projects The mvestment costs reqUITed to develop the water and power sectors are 
sIgnIficant and far exceed the fmancIaI resources currently avaIlable to HMG/N 

Reahzmg that Nepal must contmue to meet the ever growmg demand for electrIcIty, but at the same tIme notmg 
that fundmgmay not be aVaIlable from tradItIOnal publIc sector sources, HIS Majesty's Government of Nepal IS 
developmg these natural resources usmg a combmatIOn of both publIc and pnvate fmancmg The ElectrIcIty 
Development Center has a mandate to faCIlItate the development of sustamable hydroelectrIc power projects 
through pnvate partICIpatIOn The ElectrICIty Development Center IS reqUIred to adVIse HIS Majesty's 
Government of Nepal on, among other matters, the ImplementatIOn of mnovative pnvate sector mvestment 
technIques 

ThIs report has been wntten by the Pnvate Power ContractlLegal SpeCIalIst as an mtroductIOn to and overvIew 
of the finanCIal documentatIOn requrred m the ImplementatIOn of power projects undertaken by the pnvate sector 
The project finance approach IS the basIS of such ImplementatIOn The report should be read m conjunctIon With 
the report prepared by the Fmanclal Contract SpeCIalIst wInch prOVIdes a fmancial model for the project fmance 
approach and covers the fmancIaI analYSIS, nsk analYSIS and nsk mItIgatIOn of projects 

PrOject Fmance 
Project finance IS a fmancmg approach whereby debt IS mobIlIzed on the baSIS of the performance of a speCIfic 
project rather than on the strength of an eXlstmg company's balance sheet The lenders look mamly to the project 
cash flows to repay debt An overvIew of four major Items affectmg satIsfactory fmanclal closure m a project 
finance power project transactIOn IS gIven m tIns report These four Items are project or ImplementatIOn 
agreements, power purchase agreements, nsh. and the documentatIOn necessary for fmancial c10smg They are 
each dependent on the other and are bnefly descnbed below 

PrOject Agreements 
A project agreement IS a project specIfic document that consolIdates m one document the government assurances 
and guarantees to pnvate developers reqUITed for successful project development and allocatIOn ofnsk 

Power Purchase Agreements 
A power purchase agreement IS a project speCIfic document wInch sets out the operatmg charactenstics and the 
pncmg of eleCtrICIty productIOn by the project company that IS sold to a purchasmg entIty Because the power 
purchase agreement m a project finance arrangement prOVIdes the only revenue stream for repayment of debt and 
return to mvestors, It IS extremely Important to lenders 

Risk 
Pnvately financed power projects mvolve nsk for all partIes - the power purchaser, project developer, and lenders 
The maIn categones ofnsk are commerCIal, polItIcal or country, Imanclal and legal Successful mItigatIOn ofnsk 
IS cntlcal to the ImancIaI feaSIbIlIty of a project 
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Documentation for Fmanclal Closmg 

Pnvate Power Project Development 
Fmanclal Documentation 

FmanClal c10smg occurs when all agreements have been executed, the fmancmg arranged and dIsbursements from 
the proceeds of the financmg can take place Mam categones of documents are transactIOn documents, project 
documents, msurance documents, secunty documents, corporate documents, approvals, hcenses and permIts, legal 
oplll1ons and rruscellaneous closmg documents 

Recommendations 
The legal and fmanclal staff of EDC should be gIven sUitable trammg, m semmars and by other means, m the 
docmnentatlOn and other aspects of project fmance dIscussed m tlus report 

EDC should strengthen theIr legal expertise to be able to deal With foreIgn developers who are assIsted by 
mtematlOnallaw fInns With great expenence ill the project fmance approach 

EDC should select a project to do as a solICItatIon and prepare a solICItatIOn document With the aId of the 
presently avaIlable aSSIstance With regard to fmancIal, legal, and techrucal expertIse 
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1 Introduction 

1 1 Purpose of the Report 

Private Power Project Development 
Fmanclal DocumentatIOn 

Tlus report sets out the results of a reVIew of the financial documentatIon, mcludmg project agreements and power 
purchase agreements, reqUITed for the unplementatIOn of power projects fmanced by the pnvate sector RIsk m 
relatJon to such pnvately financed projects IS dIscussed A hst of the documentatIOn reqUITed for fmanclal closure 
IS mcluded ThIS report should be read m cOnjunctIOn With the report prepared by the Fmanclal Contract 
Speclahst wluch prOVides a fmancial model for the project finance approach and covers the fmancIaI analvsls, 
fIsk analYSIS and nsk mItIgatIOn of power projects Both reports have been prepared under the Umted States 
Agency for InternatIOnal Development (USAID) Pnvate ElectrICIty Project (PEP) for the ElectrICIty Development 
Center (EDC) ofRIS Majesty's Govermnent of Nepal (RMG/N) 

1 2 Background 

DespIte Its vast water resources, financIal constramts have prevented Nepal from developmg ItS water and power 
sectors, and partIcularly those hydroelectnc projects wluch could help expand the economy of the country 
slgmficantly Major factors contnbutmg to these constramts mclude the reductIOn m donor resources and the 
mcreasmg cost oflarge scale projects The mvestment costs reqUITed to develop the water and power sectors are 
sIgmficant and far exceed the fmanCIal resources currently avaIlable to HMG/N 

Recogmzmg these constramts, HMG/N has attempted to accelerate hydropower development by openmg the 
power sector to pnvate development and mvestment Enactment of the Electnclty Act and the Water Resources 
Act m 1992, together With the adoptIOn of pohcles affordmg mcentlves to potentIal producers SIgnalled a 
focussed effort to develop pnvate partICIpatIOn m such projects Under the Electncity Act, a separate agency 
evolved, the Electncity Development Center (EDC), wluch IS charged With the responSIbility of oversight of all 
pnvate electrICIty generatIon projects larger than 1 MW, and With the overSIght of tranSmISSIOn and dIstnbutIOn 
lme faCIlItIes RegulatIons were adopted m 1993 regardmg the apphcatIon, hcensmg, and momtonng process as 
set forth m the vanous Acts and PohCIes 

The ElectrICIty Act 2049 and the ImplementIng regulatIons contamed m the document Electncity RegulatIOn 2050 
prm Ide authonty and responsIbIlIty to EDC for revIewmg appltcatIOns and makmg recommendatIOns to HMG/N 
regardmg the Issuance of hcenses for the constructIOn and operatIOn of generatIon facIhties EDC must prOVIde 
such recommendatIons based on facilitIes that are not only cost effectIve, m tenns of capItal cost, but constructed 
and operated accordmg to sound mdustry standards for safety and mamtenance The unplementmg regulatIons 
reqUIre the mode of finance for projects to be exanuned pnor to award of a productIOn hcense It should be noted 
that the SUbmISSIOn of fmancmg documents by project compames IS a reqUITement of many power purchase 
agreements 

1 3 Terms of Reference 

The Tenns of Reference for the Pnvate Power Contract/Legal SpeCIalIst requrre the SpeCIalIst to work With EDC 
staff, and others, to fonnu1ate recommended contract language and model contract components for use m reqwsite 
legal documentatIon for SOlICIted and unsohcIted proposals m the pnvate sector of Nepal BeSIdes the tradItIonal 
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Private Power Project Development 
Fmanclal DocumentatIOn 

contracts concernmg the power purchase agreement and project agreement, the consultant WIll develop the matnA 
of necessary fmanclal and legal documents reqUIred for completIOn of project fmancmg and operatIOn 

The Pnvate Power ContractlLegal SpeCIalIst wIll reVIew eXlstmg contract legal prOVISIons, mcIudmg relevant 
acts, regulatIOns, and polICIes ofHMG/N regardIng the finanCial and promotIOnal gwdelmes, mcIudmg the current 
polICIes WIth respect to pnvate sector partICIpatIOn, and current regulatIOns WIth respect to theIr appropnateness 
based on expenence mother countnes The SpeCIalIst WIll be responSIble for comptlmg a lIst of the documents, 
a project closmg checklIst, reqUIred for a typIcal fmancIal closmg and, where pOSSIble and where appropnate, 
proVIde samples, m fonn and substance of the representatIons and warranties wIDch wIll be reqUIred by pnvate 
developers and theIr lendmg agenCIes 

SpeCIfic tasks are as follows 

~ Compare tenus and conditIons of proposed power purchase agreements and project agreements between other 
countnes and pnvate developers as compared to the terms and conditIons of contemplated power sales 
agreements and project agreements currently bemg exammed or processed by EDC 

~ ASSISt m the draftmg of standardized power purchase and project agreement terms and conditIons 

~ IdentIfy any Issues or tOPICS Wlthm the power sales agreements and the project agreements for addItIonal legal 
reVIew WIth the goal of adoptIng standard contract language that WIll be conSIstent WIth the reqrurements of 
foreIgn developers whIle mamtammg compbance WIth eXlstmg Nepalese laws, acts and regulatIOns 

~ LIaISe WIth the Fmancial Contract SpecIabst regardmg the development of pncmg nsk strategies and 
ImplIcatIOns m the development of such standardized power purchase and project agreement terms and 
conditIOns 

~ Develop a "checklIst" for documentatIon necessary to effect a fmancial closmg between pnvate developers 
and theIr financlallendmg mstItutIOns, mcIudmg, where appropnate, suggested formats and a diSCUSSIOn as 
to the reasons for such documentatIon 

One of the aImS of the EDC IS to develop over a penod of tIme swtable standardized contract format language 
for use m power purchase agreements and project agreements for solICIted as well as unsolICIted proposals Such 
language must effectIvely apply the representatIve terms and conditIOns as set forth m Implementmg polICIes, 
legislatIon and acts, w1ule at the same tIme bemg of a form that WIll be acceptable to developers and mtematIOnal 
lendmg agency standards 

1 4 Outline of Report I 
ThIs report IS an mtroductIon to and overvIew of the fmancial documentatIOn reqUIred m the ImplementatIOn of I 
power projects undertaken by the pnvate sector 

The deVelopment of power projects m the pnvate sector IS generally carned out on the baSIS of the project fmance I 
approach Tills approach IS descnbed ill SectIOn 2 of tills report Four major Items that are cntIcal to tills 
approach are then dIscussed as follows 
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~ SectlOn 3 
~ SectlOn 4 
~ SectlOn 5 
~ SectlOn 6 

Project Agreements 
Power Purchase Agreements 
RIsk 
DocumentatlOn for Fmanclal Closmg 

Pnvate Power Project Development 
Frnanclal Documentation 

ConclusIOns and recommendatIOns are gIven m SectlOn 7 and references m Section 8 

An extensIve set of terms and deflmtIOns relatmg to project fmance IS gIven m Appendix A, Glossary 

It should be noted that tills report gIves an overvIew of the documentatIOn assocIated With the project fmance 
approach The diSCUSSIOn gIVen for each topIC IS a gmde and should not be construed as havmg any legal standmg 
Sample clauses, tables of contents, and hsts of requrrements, obhgatIOns, and COmmItments are prOVIded as 
examples only and are not to be consIdered as applymg to all cases They are, however, typIcal of the pubhc and 
pnvate sector, and the degree to whlch they can be exphcItly addressed and negotIated Will be reflected m the 
vIabIhty of the project 
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2 Project Finance 

2 1 Definition and Approach 

Pnvate Power Project Development 
Fmanclal DocumentatIOn 

Pnvate power projects are generally undertaken on a "project fmance" basIs PrOject fmance refers to a range of 
financmg structures whereby lenders depend on the perfonnance of the project Itself for repayment, rather than 
on the credIt of the sponsor It IS also sometnnes called non-recourse or lImIted recourse fmancmg These tenns 
refer to the fact that lenders have eIther no recourse or only hmIted recourse to the sponsors for repayment of 
loans 

Project fmance nonnally mvolves the followmg elements 

.. Lenders' relIance on the cash flow of the project for repayment WIthout full recourse to the sponsor 

.. Thorough technIcal and finanCIal evaluatIon of the project by lenders, mcludmg the source of revenue stream, 
constructIOn contractors, eqwpment supplIers, operatmg arrangements and other project features that are 
key to mamtammg adequate cash flow for debt servIce 

.. Complex loan and secunty documentatIOn, often mvolvmg several lenders and mvestors 

.. A detaIled process of nsk allocatIOn amongst partICIpants 

Project finance structures have appeal pnmanly because they allow sponsors to undertake mvestments that they 
otherwIse would not be able to make on the strength oftherr own balance sheet In tills way, they can leverage 
therr resources and expertIse m pursumg profitable mvestment opportunItles 

A second Important reason IS the nsk sharmg whIch IS acilleved through project fmance structures, where 
sponsors share project nsks WIth lenders If the project faIls, lenders absorb any losses suffered along WIth the 
sponsors 

Other reasons for the project fmance approach mclude possIble tax benefits for the sponsors, and favorable 
accountmg treatment resultmg from categonzmg project finance mvestments as off balance sheet, thereby hmItmg 
a company's debt exposure 

Pnvate power projects are generally developed under the BuIld-Own-Operate-Transfer (BOOT) method rather 
than the BUlld-Own-Transfer (BOT) arrangement Tills IS to ensure that the project IS fully controlled by the 
project developer and to mItIgate operatlonal nsk 

Projects are generally financed WIth a combmatIOn of debt and eqUIty Debt IS a portIon of project fmance m the 
form ofmterest-bearmg loans willch have deflllltIve repayment schedules The mterest rates for these loans are 
based on nsk and tenn EqUIty IS that portIon of the project fmance generally proVIded up front, the return on 
willch IS not fixed, but IS calculated on the net profit after all debt payments, operatIOn and mamtenance expenses, 
royaltIes, taxes and other payments have been made Often, sponsors WIll arrange constructIon fmancmg to cover 
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Pnvate Power Project Development 
Fmanclal DocumentatIOn 

the constructIOn phase of a project wInch IS normally taken out by eqwty and long term debt fmancmg once a 
project IS comnusslOned 

The baSIC project fmance approach IS descnbed above OutsIde the scope of tIns report are such Items as the 
phasmg of loan amounts, the effects of multIple lenders, and the use of vanatIOns to the approach such as 
sale/leaseback transactIOns 

2 2 Participants 

As mdIcated above, m the project fmance approach to pnvately fmanced power projects, lenders depend on the 
peIformance of the project Itself for repayment rather than on the credIt of the sponsor Nevertheless, the sponsor 
IS the focus of the actIVIty m puttIng together the transactIon There are a number of partICIpants m such a project 
finance transactIon, each of whom assumes nsks to varymg degrees m the project development A major part of 
the documentatIOn assocIated WIth a project fmance closmg has to do WIth the allocatIOn and mItIgatIon of nsk 
amongst the vanous partICIpants 

The mam partICIpants are 

~ Sponsor or Developer The sponsor takes the leadmg role m structIInng the project He negotIates the 
vanous project agreements (project agreement, power purchase agreement, and other documents), arranges 
the financmg, negotIates and secures the constructIOn and eqwpment supply contracts, and other Items 
asSOCiated WIth project development The sponsor may also supply some of the eqwty fmancmg, dependmg 
on the SIZe of the project and on other factors partIcular to the sponsor A sponsor WIll generally set up a sole­
purpose company, or project company, to assume legal and fmanclal responsIbIlIty for the deSIgn, 
constructIon, COmmISSIOnmg and operatIOn and mamtenance of the project Recourse of the creditors m the 
event the project faIls IS then lImIted to the project company's accounts 

~ EqUity Investors These are mdIviduals, groups, or compames that mvest eqwty m a project company 

~ Lenders CommerCial banks or other lendmg mstItutIOns such as mSurance companIes that proVIde secured 
loans or other types ofloans to the project company Lenders typlCally proVIde the constructIOn fmance and 
the subsequent long-term debt fmancmg 

• Power Purchasers These may be government or mvestor owned utIlItIes, cooperatIves, mdustnal concerns 
or slmIlar entitles 

~ Government AgenCIes These are mvolved m the prOVISIOn of government assurances and guarantees and 
of such Items as hcenses and pefmIts 

to- Construction Contractors and EqUipment SupplIers These contractors and supplIers bwld, proVIde the 
necessary eqwpment, and COmmISSIOn the power project Often, they are combmed under one engmeenng, 
procurement and constructIOn contract 

~ OperatIOn and Mamtenance Contractor Operate and mamtam the project followmg completIOn and 
COmmISSIOnmg 
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2 3 Documentation 

Pnvate Power Project Development 
Fmanc/al DocumentatIon 

The purpose of the documentatIon assOCIated With the project fmance method of nnplementmg pnvate power 
projects IS to allocate and nuogate the nsks amongst the partICIpants by estabhshmg legally bmdmg obhgatIOns, 
finanCial structures, and operaoonal procedures The baSIC documents mvolved, often referred to as the "SecUflty 
Package," are as follows 

~ ProJect~greement 

~ Power Purchase ~greement 
~ ProductlOn LIcense 
~ Ownerslup Structure and Agreements 
~ Land Conveyance Agreements 
~ ConstructlOn and EqUIpment Supply Contracts 
~ Supply Agreements 
~ OperatIOns and Mamtenance Agreement 

The above contracts and agreements must be m place before fmanclal closmg can occur, constructlOn can start, 
and loan ftmds can be chsbursed Pnor to fmancIal closmg, the lenders Will Wish to be satisfied that all the mam 
agreements meet theIr requrrements and have been executed Lenders may want legal opmlOns, mdependent 
engmeenng reports, and copIes of govennnent approvals In adchtIon, they wIll want to confrrm that the partIes 
to each agreement are crechtworthy and capable of perfornung under the terms of theIr respective contracts 
Lenders look to the documentatIOn to proVIde secUflty for the loan, and m the event of a breach of any of the 
agreements they may seek the nght to take over the company and mstall theIr own managers Wlthm the framework 
of the agreements 

Also, as part of the documentatIOn to be m place pnor to fmanclal closmg, lenders WIll requrre proVISIons to 
asSIgn otle to the project, mcludmg the appropnate agreements, to the lender by the developer Tlus IS m effect 
a mortgage agreement whereby the project and documents are mortgaged to the lender untIl the long term debt 
IS repatd 
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3 PrOject Agreements 

3 1 Purpose and Background 

Pnvate Power Project Development 
Fmanclal Documentation 

A project agreement IS a project specIfic document that consolIdates m one document the government assurances 
and guarantees to pnvate power developers requrred for successful project development and allocatIon of nsk 
It IS one of the pnnclpal documents negotIated where governments pursue a "one wmdow" pohcy to encourage 
pnvate development of projects Other names for project agreements are ImplementatIOn agreements, state 
support agreements or conceSSIon agreements 

A project agreement may contam a vanety of cOmmItments, mducements, and guarantees that can be given only 
by the recognIzed governmental authonty Examples of such Issues are 

~ AuthonzatIOn to do busmess 
~ Grantmg of certam tax benefits 
~ ExemptIOns from customs dutIes 
~ Appropnate commItments by government requrred by lenders m areas that could affect the project company, 

where government pohcy has not been establIshed 

Often, the project agreement will contam terms and conrutlons necessary to ensure the effectIveness of other key 
project agreements, such as the power purchase agreement or, m the case of a thermal or cogeneratIOn plant, the 
fuel supply agreement In effect, the project agreement seeks to guarantee the performance of government entItles 
mvolved m the project The power purchase, fuel supply, and other agreements and documents have mterlockmg 
tenns and conditIons and need to be supported by the project agreement, smce lenders are partIcularly concerned 
about government actlons that mIght Jeopardize theIr loans or mvestments Moreover, m projects WIth long 
payback penods, this concern IS compounded m host countnes that lack a record of strong support for pohtIcal, 
regulatory, econOmIcal, and fmancial reforms 

If the legal, InStItutIonal, polItIcal, and regulatory enVIronments are condUCIve to pnvate power development, the 
project agreement may be relatIvely SImple and straIghtforward Moreover, If the pubhc sector IS not a party 
dIrectly mvolved m the oblIgatIons to pnvate power developers, a project agreement would not be requrred 
However, m such a case, the nsks that would have been transferred to the pubhc sector must be shared, m some 
form, among the pnvate partIes, both power producer and purchaser 

3 2 Terms and Conditions 

Sample Issues covered m a project agreement mc1ude, but are not hmIted to, the followmg 

3 2 1 Government/Purchaser Commitments 

(a) AuthOrization to do BUSiness In the Country 
A basIC proViSIon that recogruzes and authonzes the project company to Implement a pnvate power 
generatmg faCIlIty 
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(b) Authorization to Generate, Transmit and/or Dlstnbute Electrical Energy 
Tms provIdes for the project company to generate and possIbly transffilt and distribute electrical 
energy under certam controlled conditIons 

(c) AuthOrity to Obtain Permits 
Allows project company to secure constructIon permIts, operatmg permIts, If m complIance With 
related laws and regulatIOns 

Cd) Guarantee of Performance - Sovereign Guarantee 
Guarantee of perfonnance of project company, fuel supplIer, or other publIc sector entItIes who are 
party to the nnplementatIon and operatIon of the project means that the govenunent, VIa a sovereIgn 
guarantee, compensates the project company for faIlure of one or more of the publIc sector entItles 
to perform per agreement 

(e) Currency Protection 
Currency protectIon to the power supplIer for a vanety of currency Issues, mcludmg convertIbIlIty, 
avadabIlIty of foreIgn exchange, devaluatIOn and repatriatIon 

(f) Tax and Duty Incentives 
Can be proVIded by creatIng decreases and lor total exemptIOn from tax and duty oblIgatIOn 

(g) Changes In the Law and Regulations 
legIslatIve protectIOn agamst changes m the law and regulatIOns wmch would adversely affect or 
potentIally affect the partICIpants m the project 

(h) Force Majeure 
Fmanclal protectIOn agamst certam force majeure events such as war, IllSurrectlon, and general 
st:rI1.es Force maJeure should cover only exceptional CIrcumstances and not normal busmess nsks 
It should be noted that there may be relIef of performance oblIgatIOns under a force majeure 
SItuatIon but no relIef from payment oblIgatIons Such nsk IS shared between the developer and the 

~~ I 
(1) Work Permits 

Work permIts and VIsas authonze nnport and use of specIfied foreIgn work force 

3 2 2 Private Power Developer Commitments 

(a) Laws and Regulations 
Comply With laws and regulatIOns of host country 

(b) Project Development 
Undertake project development mcludmg feasIbIlIty studies, permIts, lIcenses, agreements, 
fmancmg arrangements, deSIgn, constructIOn, COmmISSlOnmg and operatIOn and mamtenance 

(c) Project FinanCing 
Obtam project fmancmg and acmeve fmancIaI close WItlnn speCIfied parameters mcludmg tIme 
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(d) Descriptions 
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Descnbes form of company, ownershIp, regtstratlOn, and terms of ownershIp 

(e) Insurance 
Project Insurance to be obtamed such as workmen's compensatIOn, fire, auto, theft, busmess 
mterruptlOn, pohtIcal nsk and currency ns1.. 

3 2 3 Mutual Obligation/Commitments 

(a) Termination 
TermmatIon defmes under what conditions one party or the other can termmate the project 
agreement and the recourse should termmation occur 

(b) Penalties 
PenaltIes define type, form, value of penaltIes Imposed should a party fall to perform For example, 
lIqUIdated damages may be applIed for events such as late completIon of constructIon 

(c) Govermng Law and Arbitration 
The govermng law of the agreement IS generally the law of the host country ArbItratIon IS usually 
performed under rules of an mtematlOnal agency ThIs IS further discussed m SectlOn 4, Power 
Purchase Agreements 

(d) Loss and Damage 
The government and project company will mutually secure the other party agalfiSt loss and damage 
ansmg from the performance of contractual obhgatlOns Wlthm certam lImItatIons 

(e) Language 
Generally Enghsh IS the recognIzed mtematlOnal language for documents such as project 
agreements 

3 3 Government PoliCies, Acts, and Rules 

HMGIN has estabhshed the framework for pnvate development by means of the followmg polICIes, acts and 
rules 
.. Hydropower Development PolIcy, 2049 (1992) 
.. Water Resources Act, 2049 (1992) 
.. ForeIgn Investment and One Wmdow PolIcy, 2049 (1992) 
.. Industnal PolIcy, 2049 (1992) 
.. Electncity Act, 2049 (1992) 
.. Electnclty Regulation, 2050 (1993) 

Some of the more speCIfic mcentlves to enhance the antICIpated development ofhydroelectnc power resources 
m the pnvate sector mclude 
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The Electncity Development Center (EDC) IS the agency responsIble for all lIcensmg, assIstance, 
coordmatIon and ongomg mteractIve authonty for all projects hcensed under the recently enacted legtslatlOn 

.. Licensing ProvIsions 
Under the current regulatIons a lIcense for survey IS Issued WIthm 30 days of applIcatlOn WIth the lIcense m 
effect for up to five years Tlns enables the developer to perform the necessary technIcal studIes, negotiate 
a project agreement and a power purchase agreement, arrange for the fmancmg, and fmally apply for a 
productIon hcense ProductIon hcenses for constructIOn and operatIOn of power projects and can be awarded 
for penods of up to fifty years 

.. Water Rights 
LIcense provIsIons gIve the lIcensee exclusIve nghts for the use of water for the project Such water nghts 
are specIfied as to the locatIon and specIfic quantIty reqUIred for the hcensed project 

.. EnVironmental ReqUirements 
All projects must comply WIth the eXIstmg rules and regulatIons regardmg envIronmentalxmpact lllitIgatIon 
and must be developed WIthout substantIal adverse envIronmental Impact 

I> Public PartICipation 
HMG/N reqUIres the publIc mvolvement m the development of new projects Under current prOVIsIons, 
pubhc notIce IS gIven of the proposed projects PublIc comments are mcorporated mto the deCISIon makIng 
process as the lIcense applIcatIons are revIewed 

.. No Natlonahzatlon of Projects 
All such projects establIshed by the pnvate sector WIll not be natIOnalIzed dunng the term of the lIcense 

.. Investments Allowed 
In order to prOVIde fleXibIlIty m mvestment opportunItIes, HMG/N WIll allow mvestments compnsmg the 
followmg 

Sole venture of natIOnal or foreIgn mvestors 
Jomt venture of natIonal and/or foreIgn mvestors 
Jomt venture of government and natIonal and/or foreIgn mvestors 

.. Repatraatlon of Foreign Exchange 
LIberal polICIes on foreIgn exchange repatnation of loan pnncipal and mterest on debt, the return on eqmty, 
and the sale of share eqmty All repatnatIOn IS guaranteed at prevatlmg rates 

.. Income Tax IncentIves 
Tax holIdays are given for up to 15 years on hydropower generatIOn proJects, to 10 years on transrmssion 
projects and to five years on dIstnbutIOn projects Developers WIth operatIOn and mamtenance contracts 
receIve a tax holIday for a penod of five years In addItIon, foreIgn lenders are exempt from tax on mterest 
earned and eqmty mvestors are exempt from tax on dIVIdends All developers remvestmg m or upgradIng 
theIr eXistIng projects dunng the hcense penod WIll receIve a tax exemptIon on 50 percent of the amount of 
the remvestment 
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For matenals and eqUIpment assocIated WIth the projects, only 1 percent customs duty WIll be assessed 
AddItIOnally, there IS no Import hcense fee nor any type of sales tax 

~ Royalty Payments 
RoyaltIes for the fIrst fIfteen years of operatIon are levIed at the rate of Nrs 100 per kW of mstalled 
generatIon capacIty WIth an energy charge of 2 percent of the average tanff per kWh After the fifteenth year, 
the royaltIes mcrease to Nrs 1000 per kW ofmstalled capacIty and 10 percent of the average energy charge 
per kWh 

3 4 Comparison of Project Agreements 

The terms and condItIOns of two documents from the ASIan regIOn and mtended for pnvately fmanced 
mdependent power projects were reVIewed and compared to the terms and condItIOns of contemplated power sales 
agreements currently bemg exammed or processed by EDC These documents are as follows 

~ Draft StandardIzed ImplementatIOn Agreement - August 1994 - Water and Power Development Authonty -
PakIstan 

~ Apphcable LegalJRegulatory Issues for IPPs m ThaIland - Attachment F to the Request for Proposals for 
Power Purchases from Independent Power Producers - Electncity Generatmg Authonty of ThaIland - 1994 
SohcItatIOn 

Companson of selected Items are as follows 

~ "Window" Policy 
Nepal has such a pohcy ThaIland does not - there appear to be a lot of mdIvidual permIts that have to be 
obtamed PakIstan has a "one wmdow" polIcy whIch IS admmIstered by the Pnvate Power and Infrastructure 
Board 

~ LicenSing ProvIsions 
PakIstan Not stated m ImplementatIOn agreement but It IS understood that hcensmg requrrements eXist 

ThaIland The followmg documents have to be obtamed 

Nepal 

A constructIon permIt from the provmclal government 
A factory operatIOn hcense from the MInlstry of Industry 
A conceSSIOn from the MInlstry of Intenor 
If the plant capaCIty IS 200 kV A or more, an addItIonal lIcense IS requrred from the 
Department of Energy Development and PromotIon at the Mtmstry of SCIence, Technology 
and EnvITonment 

A survey lIcense WIll be Issued WIthm 30 days of apphcatIOn for a penod of up to fIve years 
Followmg thIs, a productIOn hcense IS requrred for a generatmg plant and another productIon 
hcense IS reqUITed for any transmISSIOn lme needed 
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PakIstan Not stated m the unplementatlOn agreement but arrangements are lIkely to be m effect 

ThaIland Not really stated m the 1994 solICItatIon document what the pOSItion of a hydroelectnc project 
would be For a water supply, the SOhcItatIon document states that the IPP may need to negotiate 
a water agreement With the OWller of the water Such negOtIatIOn may be WIth the Provmclal 
Waterworks Authonty or the Industnal Estate Authonty of Thmland Both agenCIes are 
empowered to enter mto such an agreement under the ProvmcIal Waterworks Act and the 
Industnal Estate Authonty of Thalland Act Frequently, however, such agenCIes are reluctant 
to COmmIt contractually to proVIde water to an IPP or any party on a long term baSIS 

Nepal License proVISIOns give the hcensee exclUSIve nghts for the use of water for the project Such 
water nghts are speCIfied as to the 10catlOn and specrfic quantIty requrred for the lIcensed 
project 

~ EnVironmental ReqUirements 
PakIstan Not stated ill the ImplementatIOn agreement, but It IS understood that developers of all power 

projects must prepare for SubmISSIon to the goventment an envrronmental and SOCIal soundness 
assessment The assessment requrres a full descnptIon of the project and the affected 
envIronment, the collectIon of at least one year of baselIne data covenng meteorolOgical 
InformatIOn and water qualIty data, and evaluatIons of SOCIOeCOnOlTIlC unpact, resettlement of 
local population, hazardous waste, and matenal handlmg The assessment also has to mclude 
a IDItIgatIon and resettlement plan, uneeded, showmg costs, duratlOn, and other factors Fmally, 
an ongomg momtonng plan must be drafted for contmued envIronmental complIance 

ThaIland The bulk of the laws and regulatlOns concennng envrronmental matters are contmned m the 
Enhancement and Conservation of NatlOnal Envrronmental QualIty act and the Munstenal 
RegulatlOns Issued under the Act A complete reVIew of these laws and regulatIons would be 
necessary before the prelImmary plant deSIgn and specIficatlOns are detenmned 

Nepal All projects must comply With the eXistIng rules and regulatIons regardmg envIronmental Impact 
ITIltlgatlOn and must be developed WIthout substantIal adverse envrronmental Impact 

Nationalization 
Pakistan Not clear from draft unplementatlon agreement but It IS understood swtable guarantees are m 

place 

Thmland Certam guarantees and protection from natIOnalIzatlOn of assets, state competItIOn, state 
monopolIstIc poltcIes, and pnce controls 

Nepal All such projects establtshed by the pnvate sector Will not be natIonalIzed durmg the term of the 
hcense 
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~ Investments Allowed 
PakIstan Not stated m the draft nnplementatIOn agreement 

ThaIland UtIlItIes as an area of specIal encouragement Cntena for Jomt Ventures avaIlable 

Nepal In order to provIde fleXlbIhty m mvestment opportunItIes, HMGIN WIll allow mvestments 
compnsmg the followmg 

Sole venture of natIOnal or foreign mvestors 
Jomt venture of natIOnal and/or foreign mvestors 
Jomt venture of govenunent and natIOnal and/or foreign mvestors 

~ Repatriation of Foreign Exchange 
LIberal pohcles on foreIgn exchange repatnatIon of loan pnnclpal and mterest on debt, the return on eqwty, 
and the sale of share eqwty are pursued m Palostan, ThaIland and Nepal All repatnatIon IS guaranteed at 
prevatlmg rates 

~ Income Tax Incentives 
Palostan PrOject company not subject to tax on mcome from the sale of electnClty Dunng the term of the 

power purchase agreement, a non-resIdent lender Will not be subject to taxatIon on mcome from 
mterest, mark-up, fees, or other payments ansmg from loans extended to the project company 
for purposes of the desIgn and constructIOn of the complex and the permanent fmancmg 
proVIded to the project company for the project pursuant to the financmg documents Foreign 
mvestors Will be governed by the bIlateral tax treatIes With theIr respectIve countnes If there 
IS no such treaty, the foreIgn Will be taxed an accordance With the Laws of Palos tan 

Thailand Income tax exemptIOns for three to five years (normal situatIOn) or eIght years (exceptIonal 
SItuatIOn) 

Nepal Tax hohdays are gIVen for up to 15 years on hydropower generatIOn proJects, to 10 years on 
transtnlSSIOn projects and to five years on dtstnbutIOn projects Developers With operatIon and 
mamtenance contracts receive a tax holIday for a penod of five years In addttIOn, foreign 
lenders are exempt from tax on mterest earned and eqwty mvestors are exempt from tax on 
dtVldends All developers remvestmg m or upgradmg theIr eXlstmg projects durmg the hcense 
penod Will receIve a tax exemptIOn on 50 percent of the amount of the remvestment 

Import Concessions 
Pakistan EXCIse duty IS not apphcable to sales of electnCIty or loans from foreIgn lenders Sales tax IS not 

apphcable to the sale of electnclty and there are no OctrOI charges on the supply of electrICIty 
No customs dutIes Will apply pnor to the commerCIal operatIons date 

ThaIland Import dUhes are exempted or reduced on eqwpment and machmety used m the constructIOn and 
operatIon of the project 

Nepal For matenals and eqwpment assOCIated With the projects, only 1 percent customs duty Will be 
assessed AddttIOnally, there IS no nnport lIcense fee nor any type of sales tax 
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~ Royalty Payments 
PakIstan No reference ill the draft unplementatIon agreement 

ThaIland No reference ill the 1994 sohcltatlOn document 
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Nepal RoyaltIes for the first fifteen years of operatIon are leVIed at the rate of Nrs 100 per kW of 
mstalled generatIon capaCIty WIth an energy charge of 2 percent of the average tarIff per kWh 
After the :fifteenth year, the royalties mcrease to Nrs 1000 per kW of mstalled capacIty and 10 
percent of the average energy charge per kWh 
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Power Purchase Agreements 

Purpose and Background 
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The power purchase agreement establIshes the power sales oblIgatIOns between the project company and the 
power purchaser and Identrfies the type of transactIon (e g , BOO or BOOT) Although the terms and condItIons 
are often complex, the power purchase agreement COmmIts the producer to specIfied condItIons (e g , maxunum 
output, total electncal generatIOn m kIlowatt hours) over a defmed penod and COmmIts the purchaser to 
compensate the producer by an establIshed amount and tanff rates whenever the facIhty IS avaIlable and capable 
of generatmg power 

Because the power purchase agreement proVIdes the only revenue stream for repayment of debt and return to 
mvestors, It IS Important to the lender Consequently, the terms and condItIOns of thIs agreement Will be heavIly 
mfluenced by the lender's desrre to enhance potentIal revenue and mmlffilze nsk In thIs case, the nsk to be 
aVOIded IS the reductIon or termmatIon of the revenue stream, regardless of the cause The greater the real or 
perceived nsk to the project company, the hlgher the pnce the purchaser can expect to pay 

4 2 Comparison of Power Purchase Agreements 

The terms and condItIons of power purchased agreements from the ASIan regIOn and mtended for pnvately 
financed mdependent power projects were reVIewed and compared to the terms and condItIOns of contemplated 
power sales agreements currently bemg exammed or processed by EDC These agreements are as follows 
.. Draft StandardIzed Power Purchase Agreement - June 1994 - Water and Power Development Authonty­

Pakistan 
.. Model Power Purchase Agreement - Electncity Generatmg Authonty of ThaIland - AppendIx B to the 

Request for Proposals for Power Purchases from Independent Power Producers - 1994 SohcltatIOn 

Compansons of selected Items are as follows 

421 Tanffs 

The above referenced PakIstan and ThaIland power purchase agreements appear to be for large thermal 
plants and the agreements are farrly lengthy and complex Both employ one part tanffs All the 
agreements mcludmg that reViewed for Nepal have provISion for escalatIon 

4 2 2 Force Majeure 

Pakistan, Thailand and Nepal agreements have substantial clauses defmmg Force Majeure m terms 
events beyond the reasonable control of the parties and makmg prOVISion for delays, payments, and 
notIficatIOns 
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4 2 3 Dispute Resolution 

PakIstan 

ThaIland 

Nepal 

424 Term 

PakIstan 
ThaIland 
Nepal 

Resolution by PartIes 
MeruatIOn by Expert 
ArbItration Rules of Procedure for ArbItratIon Proceedtngs of the InternatIOnal Center 
for the Settlement of Investment Disputes (ICSID) 
LocatIon of ArbitratIon Islamabad, PakIstan. However, If Project Company pays, then 
they have the nght to hold the arbItratIOn m London, England 

ResolutIOn by PartIes 
ResolutIOn by Expert 
ArbItratIOn ArbItration Rules of the InternatIOnal Chamber of Commerce 
LocatIOn of ArbitratIon - ThaIland 

DIspute resolution by mutual agreement 
ArbItratIOn m accordance With the rules of the Umted NatIons ComnusslOn on 
International Trade Law (UNCITRAL) ArbItratIon Will be conducted m Kathmandu, 
Nepal 

30 years - can be renewed for a further five years 
Not gIven - prOVISIon for extenSIon on mutual terms 
25 years - may be extended by mutual agreement 

4 2 5 Events of Default 

Each of the power purchase contracts reViewed contaIns event of default clauses speCIfic to the mruvidual 
projects 

4 2 6 Changes m Law 

The Paktstan, Thailand and Nepal contracts have proVISIon for changes m law All have proVISIons for 
determmmg and puttmg mto effect any adjustments necessary 

4 2 7 Governmg Law 

PakIstan 
Thatland 
Nepal 

Laws of the Islamtc Repubbc of PakIstan 
Laws of ThaIland 
Laws of Nepal 
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4 2 8 Language 

PakIstan 

ThaIland 

Nepal 

EnglIsh 

The agreement IS executed ill EnglIsh and all modificatIons, amendments and Waivers 
of any proVISIOns of the agreement will be ill EnglIsh All other documents, notIces and 
commumcatIon ill connectIOn With the agreement Will be ill the ThaI language 

Enghsh 

4 2 9 Liquidated Damages 

Both the PakIstan and ThaIland agreements have prOVISIon for lIqwdated damages However, thIs does 
not appear to be the case ill the Nepal agreement 

Terms and Conditions 

A typICal table of contents of a power purchase agreement IS given ill AppendIx C A dISCUSSIOn of the vanous 
agreement terms and conditIOns IS as follows 

4 3 1 Preamble 

(a) Article 1 - Definitions and Interpretations 
ProVIdes the meamng of sIgru:ficant words or word groups used ill a document DefimtIOns should 
be as unqualrlied, unambIguous, and precIse as pOSSIble - any qualIficatIons should be dealt WIthm 
the body of the power purchase agreement For example, "Change ill Law" may be defined too 
WIdely to illc1ude not only any amendment ill a law but also vIrtually any actIon or order by 
government Such a Wide defimtIOn may allow the developer to claIm monetary compensatIon for 
an illfimte number of eventualItIes whIch the purchaser has to control and whIch Will be qwte 
unpredIctable The ObjectIve of the purchaser should be to narrow thIs down by trymg to speCIfy 
those charges whIch may have a drrect bearmg on the project company SImllarly, the developer 
may try to hedge hIs nsks through the "defimtIOn" route by puttmg m a number of qualIficatIOns 
m defImtions of terms lIke "capItal cost," "constructIOn penod," and "avaIlable capacIty" 

(b) Article 2 - Sale and Purchase of Energy and Capacity 
Contains statements a project company agrees to sell power to a purchaser per terms and condItIOns 
of the agreement, and that purchaser agrees to the terms and condItIOns The project company IS 
obbgated to proVIde a number of docwnents that venfy and certIfy charactenstIcs of the generatmg 
facility The producer will make available and sell to the purchaser, and the purchaser Will purchase 
from the producer for an agreed-on compensatIOn a specIfied maXImum dependable capaCIty and 
an assOCIated energy output of the plant after ItS commerCIal operatIOn date 

(c) Article 3 - Conditions Precedent 
CondItIOns precedent have to be satIsfied before the respectIve obhgatIOns of the partIes become 
operatIonal The oblIgatIons of the project company mclude prOVISIOn of 
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- All pernuts and approvals (EnvIronmental, land use and sItmg and others) 
- Other contracts (Fuel, land purchase/lease, engmeermg, procurement, and constructIOn, 

operatIon and mamtenance, thermal sales and others) 
- Development and fmancmg (TIme frame and schedule for completIOn) 
- V mous legal OpIDlOns mc1udIng one relatmg to enforceabIlIty of thIs agreement 

The ohbgabons of the purchaser mclude vanous legal Opllllons such as purchasers' abIlIty to enter 
mto and perfonn Its oblIgatIOns under the agreement The oblIgatIOns of both the purchaser and 
the project company should be tIed to specIfic end dates With appropnate actIOns delmeated If these 
dates are not met 

(d) Article 4 - Term and Termmatlon 
IdentIfies the effectIve start and end date of the agreement, condItIOns under whIch It can be 
extended and/or tenrunated, and the process and remedIes for tenrunatlon The term of the 
agreement IS generally stated m years from the date of commercIal operatIOn of the plant The 
agreement should be ill effect at least as long as there IS outstandIng debt The purchaser should 
carefully examme If there IS any partIcular econOITIlC benefit m agreemg to a longer term than thIs 
DIspOSItIon ofproJect facIlItIes at the tenrunatlOn of the agreement should be specIfied ThIs may 
mclude phYSIcal transfer or purchase of the facIlIty, contmuatIOn of the agreement, or hqwdatlon 
of salvageable assets PrOVISIons should be made for events of default Examples of default 
mclude 
- Matenal breach of oblIgatIOns not cured WIthm a reasonable tIme 
- Insolvency ofproJect company 
- FaIlure to produce a certam mmImum amount of energy or achIeve a certam avaIlabIhty of plant 

over an extended penod of tIme 

For any event of default m the power purchase agreement, a "cure" penod should be estabhshed 
Only If no cure IS effected should penaltIes be applIed As the power purchase agreement IS meant 
to be worked for ItS entIre term and notIce of tenrunatIOn should be resorted to only ill most 
extraordInary cIrcumstances, thIs prOVISIon should have eqwtable and symmetncal terms for 
- KInd of default 
- MechanIsm for notIce (mcludmg notIce penod) 
- Cure 
- Payment oblIgatIons 
- Good faIth dISCUSSIOns 
- Other Items 

The termmatIon proVISIOns will vary dependmg on the stage at whIch It takes place - for example, 
whether durmg the constructIon stage, or whlle m operatIon, or whether before or after the debt has 
been paId off The temunabon proVISIOn WIll also usually requrre the purchaser to buyout the plant 
at a defmed pnce accordmg to a gIven fonnula m the power purchase agreement 

(e) Article 5 - Pre-operation Period 
Contams the responsIbilitIes of the project company and purchaser durmg the pernut, constructIOn, 
testmg, and start-up penod Tenrunates at commercIal operatIOn date 
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- Development Stage The scheduled IDllestones and deadlmes should be gIven, mcludmg 
completlon ofhcensmg and closmg of construction fmancmg Purchaser may have obhgatlons 
to aSSIst With authonzatIons but should be careful not to assume any contractual obhgatlOns 

- ConstructIOn Stage The power purchase agreement should proVIde a contractual obhgatlOn 
on the project company that the power stanon enters mto commerCial servIce by a specIfied date 
Also, the power statIOn has to meet specIfied techmcal parameters, mcludmg the abIlIty to 
dehver power by a gIven date Project company has to assume the deSIgn nsk and suffer 
penalnes If requrrements are not met due to defiCIencIes of deSIgn If through project company's 
fault, the plant performs below the guaranteed performance, then project company should suffer 
penaltIes on theIr electnc rate untIl the correct performance IS acmeved Therefore, the 
purchaser should have the nght to morutor the construction stage, mcludmg 

Reasonable access of purchaser's representatIve to the constructIOn SIte 
-- PenodIcal reports on the progress of constructIOn 

- COmlDlssIOnmg and Entry mto Commercial Service The power purchase agreement should 
prOVIde sigruficant penalties for 

Delayed entry mto commercIal servIce 
-- Shortfall m the nameplate capaCIty 

(f) Article 6 - Control and Operation of FaCIlities 
Descnbes how the facility will be operated and mamtamed, how power Will be dIspatched, and the 
types of documents and records to be mamtamed The power purchase agreement should state m 
detaIl the project company's duty to operate and mamtam the power station m accordance With 
good mdustry practice and purchasers gnd requrrements The scheduled mamtenance should be 
clearly stated A purchaser's nght of access should be clearly stated 

(g) Article 7 - Testing and Capacity Rating 
Estabhshes a program for determmmg the maXlll1um rehable electncal power generatmg 
capabIlItIes of the faCIlIty under vanous condItions If test results are acceptable, the faCIlIty Will 
be placed m operatIon 

(h) Article 8 - Interconnection 
Descnbes the mterconnectlOn pomt at whIch responSIbIlIty transfers from the project company to 
the purchaser DetaIls the responSIbIlIties of the project company and the purchaser m the 
planmng, deSIgn, constructIOn, COmmlSSIonmg, and operatIon and mamtenance of the 
mterconnection faCIlIties 

(1) Article 9 - Metering 
Descnbes how power generatIOn Will be measured, metenng responSIbIlItIes, and other mterface 
responsIbIhtles between the project company and the purchaser The responsIbllIttes of the project 
company and purchaser for mstallatton and operatIOn and mamtenance of commumcations 
eqUIpment as well as the measurement of energy output and dependable capacity usmg the plant 
metenng system, should be stated TypIcally, the power purchaser Will control the measurement of 
the energy output and dependable capaCIty 
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Descnbes the pnce of power to be paId by the purchaser to the project company for the duratIOn 
of the agreement, whIch IS stated on a umt rate basIS (such as pnce/kWb) to mc1ude both energy 
and capacIty charges or broken down mto ItS components Pncmg formulas are often complex and 
compnse a number of components that reflect fixed and vanable costs of power generatIOn, 
mcludmg debt servIce, fuel cost, and operatmg and mamtenance costs These components m turn 
are based on actual costs, cost mdIces, or other methods 

(k) Article 11 - Fuel Price ProvIsions 
Plant fuel should be descnbed m detaIl, mcludmg constituent make-up, heat content, hoots on 
contammants, supply pressure (If gas) and other qualItatIve measurements Fuel can be a pass­
through cost from supplIer to purchaser or, dependmg on the nsk the partICIpants are wdlmg to 
accept, and be tIed to a pnce mdex As fuel IS the major operatIOnal cost for most technology, 
treatment and recovery of fuel cost IS cntIcal to power pnce 

(1) Article 12 - Blllmg and Payment Procedure 
Procedures should be gIven here for meter readmg dates, tlme penods for preparation and deb very 
of bIlls, tIme penods for rendenng payment, mterest rate for late payment, and procedures for 
dIsputed payments 

(m) Article 13 - Changes m Law 
ProVides for protectIon of the prOject company should the law change to adversely affect the cost 
of constructIon or operatIOn 

(n) Article 14 - Force Majeure 
Defines what events constitute a force majeure such as acts of God, war, nots, nonculpable labor 
stnkes, and theIr consequences to each of the partIes durmg the term of the agreement Force 
majeure events should be clearly defmed and should not be too WIde They should cover only 
exceptIOnal CIrcumstances and not normal busmess nsks Insurable events should be kept out of 
force majeure The manner of mtImatmg to the other party about a force majeure SItuatIOn, the 
remedy, etc should be spelt out m detaIl m the power purchase agreement 

(0) Article 15 - Representations, Warranties and Covenants 
Conveys agreement of the project company to operate the plant as deSIgned WIthm the laws and 
regulatIOns of the temtory CertIfies that the project company IS a valId legal entIty, WIll use 
acceptable busmess practIces, and prOVIde mformatIOn (as mutually agreed upon) to the power 
purchaser 

(P) Article 16 - Liability, Noncompliance, and Guarantees 
Includes mdemmficanon oblIgatIons between project company and purchaser, and form and hnuts 
offacillty completIon guarantee SpecIfic oblIgatIons of one party to the other should there be plant 
eqUIpment faIlure, property damage, or faIlure to proVIde electncal capaCIty as speCIfied may be 
prOVIded 
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(q) Article 17 -Insurance 
Delmeates the type and lllnIts of msurance to be obtamed by the project company, mcludIng 
busmess mterruptIOn InSurance 

(r) Article 18 - Governing Law 
Identdies under wInch law the agreement Will be governed Usually, tIns IS the law of the host 
country 

(s) Article 19 - Dispute Resolution 
TIns artIcle defines the process by whIch the project company and the purchaser can settle dIsputes 
about the mterpretatIon of agreements and performance of vanous COmmItments ThIs process may 
mclude a mutually appomted operatmg COmmIttee, dIscuSSIOns, referral to an expert and arbItratIOn 
m a predeSIgnated locatIOn WIth regard to governmg laws, It should be apprecIated that It IS 
pOSSIble to have one substantIve law governmg the power purchase agreement and a dIfferent law 
governmg the procedures for arbItratIon The governmg law should be the law of country The 
developers generally mSIst on arbItratIOn m accordance With one of the reCOgnIzed mternatIOnal 
conventlOns on arbItratIOn procedures and often requrre the arbItratIon to be outsIde of the host 
country and under the law of the place of the arbItratIOn The common mternatIOnal procedures 
used m such arbItratIOn are the followmg 
- UNCITRAL Rules - Umted NatIOns COmmISSIOn on InternatIOnal Trade Law 
- ICC Rules, Pans - InternatIOnal Chamber of Commerce 
- ICSID Rules - InternatIOnal Centre for Settlement of Investment DIsputes 

There are some common IDlsconceptIOns about these conventIOns It IS Important to reahze that 
acceptmg one of these for arbItratIOn does not amount to comproIDlsmg a country's sovereIgnty 
These SImply lay down procedural detaIls lIke notIce penod, number of arbItrators', appomtment 
of arbItrators', statement of defense, eVIdence and hearmgs, depOSIt and apportIOnment of costs, 
etc It IS not oblIgatory that arbItratIOn has to be outSIde the host country m case one of these 
mternatIOnal rules of arbItratIOn IS accepted It IS pOSSIble to have arbItratIon WIthm the country 
With these rules ArbItratIon should be a last resort Pnor to that, the power purchase agreement 
should proVIde detaIled arrangements for resolutIOn of dIsputes through mutual dISCUSSIOns at 
appropnate levels, conCIlIatIOn, With the help of experts, etc 

(t) Article 20 - Notices 
PrOVIdes for method, language, process, and dIstnbutIOn of notIces among partIes 

(u) Article 21 - Miscellaneous ProvIsions 
Includes a vanety of other general tenus and condItIOns conSIdered necessary but not warrantmg 
a separate sectIOn 
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Risk Categories 
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The development of power projects on a project fmance baSIS mvolves nsk for all the partIcIpants, mc1udmg the 
project sponsor or developer, eqUIty mvestors, lenders, power purchaser, government agencIes, constructIOn 
contractors and eqUIpment supplIers and the operatIOn and mamtenance contractor The abIlIty of the partIes to 
agree on how nsks will be shared IS often the key to a successful project However, when developers are unable 
to proVIde guarantees adequate to satIsfy lenders, lenders wIll seek government guarantees RIsks fall mto five 
categones as follows 

~ CommercIal RIsks 
~ PolItIcal or Country RIsks 
~ Fmancial RIsks 
~ Legal RIsks 
~ Force Majeure 

Each of these nsks IS ruscussed below followed by a bnef note on government guarantees 

ThIs sectIOn should be read m conjunction WIth the report prepared by the FmancIaI Contract SpecIalIst whIch 
proVIdes a fmancial model for the project fmance approach and covers the fmancIaI analYSIS, nsk analYSIS and 
nsk mItIgatIon of projects The success of the fmancmg process IS largely related to the management of nsk and 
the ability to negotIate an eqUItable sharmg of the vanous nsks The rate of return of the project company IS one 
of the factors mvolved It may be that a hIgher rate of return for the project company may be worth the adrutIOnal 
nsk they may be prepared to take ThIs sectIon defmes the nsks The Fmancml Contract SpeCIalIst IS provIdmg 
a mechamsm for how nsk can be shared ThIs two-way approach IS to aId m the understandmg of nsk and the 
quantIficatIOn of nsk for the development of a pnvately fmanced power project 

5 2 CommerCial Risks 

The mam commerCIal and operatIOnal nsks are constructIOn/completIOn nsk, mfiatIOn nsk, technology nsk, 
operatIng nsk, and regulatory nsk For example, a delay m project completIOn may reqUIre the power purchaser 
to obtaIn power from another source, pOSSIbly at a hIgher cost Delays m completion or mcreases m construction 
costs affect the developer and the lenders Durmg the operatmg phase, the faIlures are mamfested through poor 
technIcal and fmancial performance 

These rIsks are mItigated by arrangmg a well-thought-out project structure WIth relIable and expenenced 
constructIOn compames and operations and mamtenance contractors It IS essentIal that construction and 
operatIOn and mamtenance contractors possess the technIcal, managenal, and fmanclal capabIlItIes to assure 
completIOn of the project and Its contmumg operatIOn Tlus may be accomphshed by prequahfymg contractors 
and carefully revlewmg the contractors' past expenences and commttment on SImIlar projects Llqwdated 
damages proVISIOns m the constructIon and operatIOn contracts are a second lme of defense Further lllJ.tIgatIon 
IS prOVIded by secunng completIon guarantees from contractors The project company can lllJ.UlmIze nsks 
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through the quahty of Its own management and techrucal resources and through Its ablhty to manage the 
contractors and the proJect's fmanclal and commercIal agreements 

5 3 Political and Country Risks 

PohtIcal nsks are those assocIated WIth changes of government, executive actIOns, laws and pohcles whIch 
adversely affect a project's operatIons, Its owners or Its lenders PolItical nsks are sometunes msurable by 
multIlateral mvestmentlfmancmg agencIes Ultunately, through whatever means, It IS the host government and 
Its electnc powerutIhtIes that are best able to IllitIgate pOlItICal nsk Therefore eIther drrectly or mdtrectly, such 
rIsk WIll generally be allocated to and borne by the host government 

Major polttIcal nsks are the potentIal for natIonalIzatIOn of project assets, enforceabIlIty of contracts, and changes 
m polItICal support and laws These are discussed further below 

531 Potential for Nationalization of Project Assets 

Although natIOnalIzatIOn and expropnatIOn of property may not currently be a problem m the country 
concerned, and although the assets and property of foreIgn persons may currently be protected by the 
constItutIon of the countIy, developers and proVIders of capItal should be aware of the possIbIlIty of such 
government actIOn, however unlIkely It Illight seem to be 

Host governments of developmg countnes and therr electnc utIhties should be prepared to proVIde 
suffiCIent comfort to the project sponsors and lenders that natIonalizatlOn or expropnation WIll not occur, 
or If they do that the project sponsors and lenders WIll be made whole WIth respect to therr mvestment 
and expected return In addition to such host government support, project sponsors may be able to rely 
on the SpecIal countIy lDSurance, to the extent It IS avaIlable for the country m question, made aVaIlable 
by multIlateral mvestment agencIes However, such msurance IS difficult to obtam, and, If avaIlable at 
all, IS very expenSIve In most cases, the cost mvolved IS passed on to the purchaser 

5 3 2 Enforceability of Contracts 

ThIs IS fundamental The enforceability ofwntten contracts IS crucIal to successful project fmance, smce 
contractual tenns are the baSIS for the fmancmg of the project Only through mutual assurance of 
enforceablhty can the partIes realIze the allocatlon of nsks and benefits agreed to at mceptIOn of the 
project 

Smce natIonal or local governments, or government controlled entItles such as power utIlItIes often are 
parnes to project agreements, addttlonalIssues are raIsed These Issues mclude the extent of sovereIgn 
unmuruty, the avaIlabIlIty of unbIased forums for dispute resolution, and whether perfonnance may be 
subject to budget or other regulatory and polItical procedures 

In the Umted States and other mdustnalIZed natIons WIth recorded htstones of governmental enforcement 
ofpnvate and publIc contracts, as well as an establIshed, mdependent and stable JUdiCIary, the questIOn 
of enforceabIlIty of contracts IS nonnally not a sIgmficant Issue It IS usually addressed by the receIpt 
of "legal 0plDlons" of well-respected law frrms mdicatmg on what baSIS the partIes WIll be able to 
enforce therr contracts 
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In countrIes wInch do not have a Instory of enforcement of contracts and mdependent jUdiCIanes, the host 
government WIll need to be prepared to provIde the comfort and support (as may be reqUIred by the 
mtematIOnallendmg and project fmance commumty) that all contracts made and performed m the host 
country will be observed and enforced The host government's attorney and local pnvate attorneys WIll 
also need to prOVIde legal opllllons on enforceabIlIty In some countnes, speCIal statutes have been 
passed to ensure contract enforceabIlIty 

5 3 3 Changes In Political Support and Laws 

Generally, mvestors m project fmanced power plants are unWIllmg to assume the nsk that a change m 
pohtical pnonties or control may result m a change m law or polIcy that WIll m turn mcrease the 
projected cost of ownmg and operatmg the power plant or distnbutmg and repatnatmg profits Project 
mvestors may also be concerned that short of outnght expropnatIOll, more gradual changes m polItIcal 
support or WIthdrawal of cooperatIon by government-owned utIlItIes could over tIme effectIvely 
undermme the legal and regulatory framework upon wInch projects were bUllt (a so-called, "creepmg 
expropnatIOn") Smce the cost of and fmancmg for a 30-year power plant IS fixed when constructIOn 
commences, any change on polIcy or law thereafter wInch reduces the mvestors' projected returns WIll 
not only adversely affect the mvestors It WIll also IImlt the abIlIty of the host government to establIsh, 
mamtam and expand a pnvately fmanced electnc power mdustry WInle some forms of polItIcal nsk 
Insurance, If aVaIlable, may partIally address these concerns, the host government should be WIllmg to 
address and assume the nsk of changes m polIcy and law whIch occur after the fmancmg closes 

5 4 Fmanclal Risks 

5 4 1 Currency Fluctuation 

In the Uruted States or the Uruted Kmgdom, for example, currency fluctuatIOn for mdependent power 
projects IS not usually an Issue smce the funds to construct the power plants are prOVIded m the same 
currency by wInch revenue payments WIll be made to the owners of the project 

TIns SItuatIOn IS unlIkely to eXist m most other natIOns smce much of the eqUlpment and constructIon 
cost WIll be denommated m currenCIes other than those of the host country Insurance (mcludmg 
multIlateral-sponsored Insurance) IS generally not avaIlable for the currency fluctuatIon nsk Therefore, 
the project must eIther fix currency fluctuatIon nsk through often proInbitively expenSIve (and sometImes 
unavaIlable) fmancIaI market mstruments or obtam the nght to pass-through the cost of currency 
fluctuatIon In any event, lenders will not accept currency fluctuatIOn nsk and most developers WIll mSIst 
on lnmtIng theIr lIabIlIty for any such nsk Thus, although thIs nsk IS one of the more commercIal and 
market related nsks, It remams a nsk for wInch the host government should be responsIble The utIlIty 
would have had to mcur such nsk anyway If It had purchased the qualIty overseas eqwpment offered by 
the developer and financed It m the same mrumer 

5 4 2 Availability of Foreign Exchange 

Unless a natIon has substantIal exports to the natIon from wInch most of the goods and servIces to 
construct the project are to be sources, a sIgmficant Issue WIll be whether the host country WIll have 
suffiCIent reserves of the source natIon's currency to enable the project mvestors to be paId m the 
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currency agreed to Some of the nsk assocIated WIth foreIgn exchange can be mttIgated by sourcmg 
matenals and goods for the project m the host natIOn OrdInanly, however, only a central bank type of 
assurance on thIs Issue WIll satIsfy project partICIpants that the debt WIll be repaId m the currenCIes 
agreed to and that profits can be repatnated 

543 Locallnflatlon 

As the rate of mfiatIon m mdustrIalIZIng natIOns often fluctuates greatly, more attentIOn IS paId to thIs 
fIsk than m mdustrIalIzed natIons where mflatIOn IS more predIctable The purchasmg electnc utIhty 
should be prepared to accept the cost oflocal mflatIOn and be prepared to work WIth the developer to fmd 
ways of lImttmg thts nsk 

5 4 4 Credit Worthmess of Local Utilities 

In mdustnalIzed natIOns, lenders who proVIde fmancmg for power plants rely heavIly on the 
credItworthIness or "mvestment grade ratmg" of the utility whIch has agreed to purchase the power 
plant's output The credItworthIness IS determIned by reVIeWIng the fmanclal perfonnance reports of the 
utIlIty as reported m standard accountmg reports, audIted by profeSSIonal and reCOgnIzed accountmg 
finns 

F or governments and electrIc utIlItIes whtch have not had much transactIOnal expenence WIth persons 
other than another government agency, establIshmg such accounts and records may take years before 
suffiCIent credIt worthmess could be establIshed and ratmgs detennmed 

Therefore, many of these local governments and utIlItIes WIll have to proVIde eIther a specIal secunty for 
theIr payment oblIgatIOns WIth respect to the power project (for example, secunty mterests m the 
receIvables of retaIl electncIty customers, rrrevocable letters of credIt, etc ) or a fonn of support from 
the central government 

For cash flow nsks, rrrevocable letters of credIt should be prOVIded to address the questIon of cash flow 
IIqwdIty 

I 
I 
I 
I 

5 4 5 Impact of Taxes and Fees on Costs 
of Construction and Repatraated Funds I 

An Important detennmant of the econOmIC VIabIlIty of the project IS the Impact of taxes and other 
government fees on project costs and repatrIated funds The tax lIDplIcatIons of cross-border projects I 
and the avaIlabIlIty of exemptIOns reqUIre careful reVIew and dISCUSSIon 

5 5 Legal Risks I 
Just as m the case of polItical nsks related to enforceabIlIty of contracts, the success of project fmance depends 
on the adequacy of the legal system to assure enforceabIlIty of the vanous project contracts among the partIes 
to the agreements themselves Consequently, the legal nsks, those related to the project contracts as well as the 
legal structure and regulatory enVIronment under whtch the power plant WIll be developed, are paramount 

AcresiUSAID Pnvate Electnclty Project 5-4 

I 
I 
I 



• 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

5 5 1 Legal Framework 

Pnvate Power Project Development 
Fmanclal Documentation 

A favorable legal framework and envIronment WIll provIde, among other provIsIons, at least the 
followmg 

Legal precedent or statutes whIch clearly and uneqwvoca11y provIde for the enforcement of all 
wntten contracts, regardless of the natIonalIty of the partIes 
A regulatory framework, mc1udmg requrrements related to relIable, long-term demand forecasts and 
market based pncmg of electnClty, whIch encourages the retaIl utIlItIes to develop mto well 
capItalIzed, professIonally orgaruzed, accountable and largely self suffiCIent utIlItIes 
A regulatory framework that allows suffiCIent latItude for (1) the market pncmg of electnclty 
generated by the mdependent power plant and (11) lImIted regulatIOn of the power plant's operatIOns 
(other than to ensure publIc safety and relIable servIce) 
A central and local government framework that allows the developer to (1) detennme m advance the 
enVIronmental, constructIon and other permIts and governmental authonzatIOns reqwred to develop 
the project and (11) know that when the developer meets such objective reqwrements the permIt or 
authonzation Will be proVIded m the ordmary course 
A relatIvely free market enVIronment m whIch the developer and contractor can negotiate relatIOns 
With labor 
An orgaruzed and proven system for establIshmg secunty mterests m real and personal property 
LIttle to no regulatIOn of the ownershIp of the entity whIch owns the power plant, or of the 
dIstnbutIOn and repatnatIon of profits 
An mdependent, properly staffed and honored JUdICIal system whIch bases Its deCISIOns on precedent 
and establIshed rules of procedure 

An unfavorable legal framework or regulatory envIronment IS probably m place If any of the 
followmg eXists 

ExtensIve regulatlOn of the mdependent power plant and ItS owners as If the plant were a retail 
monopoly lIke most utilIties 
A legal framework that reqwres the mdependent power plant to bear substantIally greater nsk than 
the state owned utilIty would mcur If It were to bwld the new plant 
Laws restnctIng the repatnatIon of profits or natIonalIty of those havmg an mterest m a power plant 
Legal precedents and government actIOn IrratIOnally settmg aSide establIshed legal protections and 
benefits, mcludmg secunty mterests 
Laws, mcludmg tax polIcy, whIch dIscnmmate m any substantIal way agamst the newly created 
mdependent power mdustry or pnvate frrms whIch are owned by foreIgn natIonals 

5 5 2 Dispute Resolution Procedures 

In countnes whIch are Just begmnmg to permIt foreIgn pnvate mvestment or whIch do not have an 
establIshed and hIstoncally relIable JUdICIary, attentIOn to dIspute resolution procedures and forums IS 
very Important UltImately, recourse to the host natIOn's courts may be acceptable or even preferred, but 
m most newly mdustnalIzmg natIons arbItratIon, m accordance WIth some mtematIOnally recognIzed and 
establIshed standards and rules, Will be the preferred means of dIspute resolution Such arbItratIOns 
usually are reqmred to take place m some neutral location even If the host natIon's laws are controllmg 
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Pnvate Power Project Development 
Fmanclal DocumentatIon 

In adchtIon, the developer and the lender WIll requrre comfort that the host government WIll not utIlIze 
the srueld of sovereIgn nnmuruty to aVOid Judgements and arbItration awards, such comfort provIsIons 
mIght, for example, peTmlt the successful party the nght to attach and collect assets of the host 
government held outsIde the host country 

5 5 3 Limited liability Concepts 

One of the ways the developer of a project financed power plant ensures that Its lIablhty for 
development, construcbon, and operabon of the power plant WIll be at least structurally IImlted IS to rely 
on the IImlted pass-through lIabIlIty of subSIdIary corporatIons and partnersrups 

In other words, once the developer has capItahzed the project company, It must be assured that m the 
unlIkely event that the project company's lIabIlItIes ever exceed Its assets (or even If Just the cash flow 
turns out to be msufficlent at one partIcular moment) that the developer'slowner's of the power plant 
will not have reSIdual responsIbility to assume and sabs:ty such habIlItIes Most natIOns provIde for such 
hmlted lIabIlIty corporatIOns and partnersrups Local legal OpllllOns WIll be requrred to warrant the 
IImlted babIlIty status of such project comparues 

5 5 4 U S and Other Foreign Laws Applicable 
to the Developers/Owners 

Host natIons and thelf utIlItIes also need to be prepared to understand and respect the U S laws and 
regulatIOns wruch U S corporatIons may be subject to m thelf actlVlbes abroad Many of the 
corporatIOns developmg power plants around the world are regulated WIth respect to some of thelf 
operatIons Such developers WIll stnve to structure thelf development and oWllersrup of an overseas 
power plant m such a way so as to aVOId or ffillllmlze home country regulatIon or other adverse 
accountmg or reportmg requrrements 

In addItIon, because many of the developers are publIcly owned corporatIons, they are subject to 
substantIal publIc dIsclosure requrrements about thelf actIVItIes and the actIVItIes of theIr subsidIanes 
Corporations are also subject to reqUIred rntemal procedures and approvals of theIr boards of drrectors 
and shareholders pursuant to the corporatIOn's artIcles of aSSOCIatIOn and bylaw Those requrrements 
generally are not a bamer to Nepal ventures by US compames 

Frnally, all U S developers are restncted by law, and most are restncted by theIr own corporate ethIcal 
pohcles, from makIng speCial payments or gifts to any government offiCIal (mcluchng officers of 
government oWlled corporatIOns), rn order to obtarn speCIal treatment Some developers may ask the 
utIlIty they deal WIth to aSSIst them m ensurmg that such payments are never made by any of theIr 
employees, partners, or agents 

5 6 Force Majeure 

Force majeure events should be clearly defmed and should not be too WIde They should cover oilly exceptIonal 
CIrcumstances and not normal busmess nsks 
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5 7 Government Guarantees 

Pnvate Power Project Development 
Frnanclal DocumentatIOn 

Government guarantees are often needed to assure the project that certam events WIthm the control of the 
government Will or Will not occur If such assurance IS breached, project compames and mvestors Will be 
compensated or relIeved from the consequences of these events Most of the events would fall Wlthm one of the 
nsh. categones dlscussed above 

ComprehensIve coverage of all project ns1..s through a blanket government guarantee IS not generally feasIble 
The actual reqUIrement for government guarantees WIll depend on the charactenstIcs of the project and the extent 
of the nsks The ability of the sponsors to structure the VarIOUS agreements so that those nsks are mItIgated Will 
mInImIZe the need for government guarantees Normally, government guarantees are a product of extensIve 
negotiatIon and comprOmIse 
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6 Documentation For Financial Closing 

6 1 Project Closing Requirements 

Pnvate Power Project Development 
Fmanclal Documentation 

Fmanclal closmg takes place when all agreements have been executed and fmancmg arranged so that 
dIsbursements from the proceeds of the fmancmg can take place In practIce, executIon of most agreements 
occurs at the tIme of fmanclal c10smg 

For mformatIon, a typIcal project closmg lIst IS gIven m AppendIx D and a table of contents for a sample 
constructIon loan agreement IS gIven m AppendIx E As part of satIsfyIng themselves that they are comfortable 
WIth the arrangements, lenders will perform vanous mvestIgatlVe studIes or due dIhgence as thIs IS often referred 
to A typIcal lenders due dIhgence checklIst IS set out m AppendIx F and a typIcal scope of work for an 
mdependent engmeer assIstmg m the due dIhgence process IS hsted m AppendIx G 

6 2 TYPical FinanCing Documents 

The documents typIcally requrred for a typIcal project fmance transactIOn are descnbed below However, It 
should be noted that each transactIOn may be dIfferent, dependmg on, for example, the number and type of 
partICIpants (multInanonallenders, commerCIal banks, etc) and the compleXIty of the deal Thus, the documents 
reqmred may vary from those descnbed below The documents are also lIsted m AppendIx D for general 
reference The lIst does reference some, but not necessanly all, of the documents that a pnvate developer WIll 
be requrred to obtam m Nepal 

The documents are dIscussed below under the followmg headmgs 
~ TransactIOn Documents 
~ Project Documents 
~ Insurance Contracts and CertIficates 
~ Secunty Documents 
~ Corporate Documents 
~ Approvals, LIcenses and PermIts 
~ Legal Optnlons 
~ MIscellaneous Closmg Documents 

6 2 1 Transaction Documents 

(a) Credit/Loan Agreement 
The pnncIpal credIt agreement usually takes the form of a constructIon and term loan agreement 
whIch proVIdes for the makIng of constructIon loans durmg the penod m whIch the project IS bemg 
constructed (ConstructIon Loan Note), and long-term loan on the date on whIch the project 
commences operatIon (Term Loan Note) 

Some other vanatlons mclude a note Purchase Agreement whIch IS employed by msurance 
companIes or mvestment banks and whIch proVIdes for the sale of notes by the borrower (project 
company) to fmance constructIOn, Letter of CredIt and ReImbursement Agreement whIch IS 
employed when the lender, rather than makIng loans, posts a letter of credIt supportmg the Issuance 
of taxable or tax-exempt bonds the proceeds of wInch are used to bwld the project, and 
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ParttclpatIon Agreement wluch IS employed when the project fmancmg IS done as a leveraged lease 
fmancmg 

(b) Subordmated Debt or EqUity Contribution Agreements 
These proVIde for addItional funds m the form of eqwty contrIbutIOns or subordmated loans The 
eqwty contnbutIon may prOVIde that It may be called upon only m luruted clfcumstances (1 e , cost 
overrun) and for a luruted amount of money 

(c) Lender Fee Letter 
ThIs sets out the terms and condItIOns under wruch the loan agreement Will be negotiated between 
the lender and the borrower These terms and condItIOns mclude allocatIon of responsIbIhties 
between the partIes for the costs mvolved, mc1udmg those pertment to the mdependent engmeer, 
tItle msurance speciahst, msurance consultant and other entItIes mvolved m the due dIhgence 
mvestIgatIOns 

6 2 2 Project Documents 

(a) Project Agreement 

(b) Power Purchase Agreement 
- InterconnectIOn Agreement 
- TranSmISSIOn Agreement 
- Escrow AgreementlLetter of CredIt 

The agreement pursuant to which the power purchaser agrees to buy power from the project Tlus 
IS the most Important contract because It IS the prmcipal source of the revenues for the project 

(c) Construction Agreement 
- Payment Bonds 
- Performance Bonds 

For example, a turnkey constructIOn contract - a contract pursuant to wluch contractor agrees to 
bwld the project for a specIfied, by a specIfied date, and m complIance With specIfied performance 
standards 

(d) Operation and Mamtenance Agreement 
The agreement pursuant to wluch the borrower lures another, usually more expenenced entIty to 
operate the project once constructIOn IS fimshed 

(e) Deeds or Site Lease 
Land purchase contracts, ground leases, and vanous easements, proVIde the SIte on which the 
project IS to be bwlt 
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6 2 3 Insurance 

(a) PolItIcal RIsk Insurance 
(b) CommercIal Insurance Contracts 
(c) CertIficatIOns 

6 2 4 Secunty Documents 

(a) Mortgage/Deed of Trust 

Pnvate Power Project Development 
Financial Documentation 

Grants the lender a hen on borrower's real property (fee sllDple or ground lease) and fixtures Also 
on the appropnate agreements Trus IS m effect an agreement whereby the project and Its 
documentatIOn are mortgaged to the lender untIl the long term debt IS paId 

(b) Stock Pledge Agreement 
ProvIdes for pledge of stock of borrower or If borrower IS a partnersrup, a pledge of stock of the 
corporate general partner 

(c) Partnership Pledge Agreement 
ProVides for pledge ofhffilted and general partnersrup mterests m the borrower If the borrower IS 
a partnersrup 

(d) Umform Commercial Code FinanCing statements 

(e) Security Agreement 
ProvIdes for blanket secUflty agreement on all assets of the borrower that constItute personal 
property, m partIcular, the borrower's contract nghts, revenue streams, and deposIt accounts 

(f) Consent and Agreement 
Agreement pursuant to wruch each of the partIes to a contract With the borrower usually agrees 
- That the borrower may grant a secUflty mterest m ItS contract to the lender 
- To provlde the lender With a notIce of and an opportunIty to cure a breach of such contract by 

the borrower 
- To pay amounts owmg under such contract drrectly to the lender 

There IS generally one consent and agreement for each of the project partIes that IS a party to a 
pnnclpal project contracts 

(g) Guarantee 
ProVides for some form ofhmIted guarantee of borrower's obhgatIOns to lender by a credItworthy 
entlty A guaranty of thIs type may proVIde that It may be called upon m lImIted clTcumstances 
(1 e, cost overrun) and for a lImIted amount of money 

(h) Collateral Agency Agreement 
PrOVides for appomtment of a collateral agent and establIshes mechamcs for dIstnbutmg revenues 
receIved by the lenders for applIcatIOn to borrower's oblIgatIOns 
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(I) Intercredltor Agreement 
Sets forth agreements among lenders to the borrower as to pnonty of lender's claImS, control of 
collateral, etc 

6 2 5 Corporate Documents 

Followmg IS a representatIve lIst of corporate documents 
CertIfied ArtIcles of incorporatIOn 
CertIfied By-Laws 
CertIfied Corporate ResolutIOns 
Good StandIng and Tax CertIficate 

6 2 6 Approvals, Licenses and Permits 

Followmg IS a representatIve lIst of approvals, lIcences, and pennIts 
Project LICense IS reqwred pursuant to the Electnclty Act, 2049, and the Electnclty Rules, 2050 
All other approvals as per the ElectnClty Act, 2049, and the ElectncIty Rules, 2050, and all other 
relevant Laws applIcable 
Land Use ComplIance PennIt 
Encroachment! Access PennIts 
EnVIronmental RevIew/Impact ComplIance 
PennIts for foreIgners to mvest m a Nepalese company and to borrow from ForeIgn Lenders 
A PennIt to open and mamtam bank accounts m foreIgn currency mSIde and outsIde Nepal 
An exemptIOn from loan regIstratIOn fees (mcludIng mortgage fees) 
A pennIt to mortgage assets or pledge shares to foreIgn lenders to thIs type of project 

6 2 7 Legal OpInions 

Followmg IS a representatIve lIst oflegal opmIOns 
Borrower's SpecIal Counsel (corporate standIng and procedures, enforceabIlIty, no conflIct, no 
approvals) 
Borrower's Local Counsel (creatIOn, perfectIOn and pnonty of hens and securIty mterests, 
envIronmental and land use complIance) 
Thrrd Party Counsel (enforceabIlIty) 
Lender's Counsel 

6 2 8 Miscellaneous Closmg Documents 

Followmg IS a representatIve lIst oflDlscelIaneous c10smg documents 
Independent Engmeer's Report 
Independent Engmeer's CertIficate 
Insurance PolICIes or CertIficates 
Insurance AdVIser's CertIficates 
TItle Insurance PolICIes 
EnVIronmental Consultant's Report 
Operatmg Budget 
ApplIcatIOn for FIrst Advance 
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Borrower's Certificate re RepresentatlOnslDefaults 
BorrowerlParent Fmanclal Statements 
Uruform Commercial Code Search Reports 

6 3 Representations and Warranties 

Pnvate Power Project Development 
Frnanclal DocumentatIOn 

As a conrutIOn of the loan agreement, the bank or financial mstltutlon Will reqUITe the borrower (the project 
company) to warrant that certam Items regardmg the project and the participants are correct and true Such Items 
mclude, but are not lImited to, the orgaruzatIOn and standmg of the project company, valIruty of the loan 
documents, complIance With law, property titles, tax returns, lItlgatlon, unrusclosed lIabilIties, and lIcenses 

Sample clauses for these representatIOns and warrantles are given m Appenrux H 
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71 

Conclusions and Recommendations 

Conclusions 

7 1 1 Introduction 

Pnvate Power Project Development 
Financial DocumentatIOn 

The ultImate goal on any pnvate power project IS to have the project operatmg well, havmg been 
completed on ttme and WithIn budget, and generatmg expected revenues Before constructlOn can get 
under way, however, all fmancmg must be avaIlable so that the contractor can be mobIhzed and capItal 
expenchtures can begm TIDs happens at fmanclal close - the ultlll1ate finanCIal goal m the development 
of a pnvate power project 

Tills report has presented an overvIew of four major Items that contnbute to the documentatlOn for 
finanCIal close - the project agreement, the power purchase agreement, nsk, and the fmanCIal closmg 
documentatton These Items are all dependent on each other 

7 1 2 General ConclUSion 

The tables of content of project agreements and power purchase agreements contam Items such as 
defimtlOns, term and termmatlOn, force majeure, and others wbtch are common to most projects 
However, m stuches mto the pOSSIbIlIty of standarchzmg terms and conchtlOns for these agreements, the 
results of wbtch are reported m this report, It was found that each project had chfferent charactensttcs 
and requrrements, and that standardizatlOn may not be feasIble The comments, formats and checkhsts 
gIVen m this report should be carefully consIdered m the analYSIS of project agreements, power purchase 
agreements, and other fmancial closmg documents 

7 1 3 Project Agreements 

Based on the reVIew of proJectllll1plementatton agreement documents from PakIstan and Thatland, 
together With slll1Ilar documents currently bemg exammed or processed by EDC, the followmg 
concluslOns were drawn 

EXlstmg EDC project agreements have a stmllar structure and content as project agreements 
worldWide 
Guarantees and mcentlves are bemg given mother countnes as well as m Nepal to attract pnvate 
developers and finance mto the proVISIon of generatmg plants 
A typIcal lIst of contents for a project agreement IS given m Appendix B ArtIcle 4 of this lIst, 
entttled Obhgattons of Government, would mclude where applIcable Items m SectIon 3 2, Terms 
and ConchtIOns, of this report under the heachng GovernmentlPurchaser Commttments Artlcle 5, 
ObhgatIons of ProJect Company, would mclude where applIcable Items m SectIon 3 2, Terms and 
Conmtlons, under the heading Pnvate Power Developer Commttments Further mformation on the 
remammg artIcles may be obtamed from that part of this report dealmg With Power Purchase 
Agreements and m partIcular, SectIOn 43, Terms and Conditlons 
There are considerable advantages to Nepal from the pomt of View of attractmg pnvate mvestment 
mto the power sector m havmg a "One Wmdow" Pohcy and one hcensmg authonty The effect of 
the forthcommg envrronmentallegtslatlon on the "One Wmdow" polIcy WIll need careful evaluatlon 
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7 1 4 Power Purchase Agreements 

Pnvate Power Project Development 
Fmanclal Documentation 

The power purchase agreements currently bemg revIewed by EDC are smular m structure and content 
as power purchase agreements worldWIde A typIcal lIst of contents for a power purchase agreement IS 
given m AppendIx C 

7 2 Recommendations 

The legal and fmanclal staff of EDC should be given swtable trammg, m semmars and by other means, m the 
documentatIOn and other aspects ofproject fmance dtscussed m this report EDC should strengthen therr legal 
expertIse to be able to deal WIth foreIgn developers who are assIsted by mternationallaw firms WIth great 
expenence m the project fmance approach EDC should select a project to do as a solICItatIOn and prepare a 
sohcltation document WIth the aId of the presently avrulable aSSIstance WIth regard to fmanclal, legal, and 
techmcal expenence 
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Appendix A 

Glossary 

Pnvate Power PrOject Development 
Fmanclal Documentation 

Note The defimtzons for the terms gIven below apply only In the context of thIs report These defimtzons by 
no means should be used or construed as legal defimtzons 

Acceleration Process by wInch lender moves to collect nnmemate and full payment of the loan Usually occurs 
sometune after defaults have occurred 

ASSignment Lenders usually requrre the assIgnment of all major project documents as secunty for the loan 

Avoided Cost Supply costs by a power utlhty wluch are aVOlded when any demand or supply option IS 
substituted for an eqwvalent part of an avaIlable demand/supply plan Use of avoIded cost to evaluate the value 
of demand management and non-utahty generation IS a worldWide practIce, despIte the controversy on underlymg 
assumptions and methods of calculatmg aVOlded costs 

Backup Power Reserve power for speCIal cIrcumstances, such as an emergency or system faIlure 

BOOIBOOTIBLT Schemes Bwld-Own-Operate (BOO) and Bwld-Own-Operate-Transfer (BOOT) schemes 
are methods by wInch pnvate sector partiCipation m the power sector IS encouraged Under these approaches, 
a project company under pnvate ownerslup or a Jomt venture With a mmonty pubhc partiCIpatIOn, IS set up to 
plan, fmance WIder lImIted recourse, desIgn, construct and operate power generatIon faclhtIes In a BOOT 
arrangement, ownerslup of the facIhty IS ultnnately transferred to another entIty after a speCIfied penod of 
operatIOn A VarIant IS the Bwld-Lease-Transfer- (BLT) scheme 

Buy-back Rate or Tanff The tanff set by the power utIlIty and approved by the regulator as necessary for 
purchase of power from an mdependent power producer Tlus IS generally for all or some of the power the 
mdependent power producer generates Buy-back rates can be fixed by government, seasonally adjusted for 
capacity and energy, or negotIated between a pnvate power producer and the utIhty 

Change Orders Requests to matenally alter terms or partIcIpants of project documents, most typIcally referrmg 
to changes m the constructIOn contract 

Collateral Assets of the project and Its owners (land, plant, bank accounts, partnerslup mterests, contracts, etc) 
pledged to the lender as secunty for the loan 

Commercial RIsk Generally, those nsks under the control of the project owner Tins may mclude project 
development, construcbon of the plant Wlthm budget and on tune effiCient operation of the plant Wlthm budget, 
employment of quahfied personnel, etc 

CondItions Precedent ConmtIOns winch must be met to the lender's satIsfactIOn pnor to closmg a loan, 
recelvmg subsequent fundmgs of the loan, or converSIOn to a long-term loan, etc (Such as delIvery of a 
satisfactory engmeer's report to the lender) 
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ConstructIOn Loan Loan advanced pnor to the converSIOn date, wluch IS used for the planmng, design, 
constructIOn, start-up and 1ll1tlal operatIOn of the project The loan typically matures upon the earher of (I) an 
event of default (n) project completIOn, and (m) a date certam 

ConstructIOn Fmancmg Project fmancmg arranged to cover the constructIOn phase of a project wluch IS 
normally sold or taken out by eqwty and long term debt fmancmg once a project IS comnnssIOned 

ConverSIOn Process by whIch tenus and obhgatIOns of the constructIOn loan are extmgwshed and replaced by 
the term loan upon project completIOn 

Counter Guarantee A guarantee provided by a tlurd party, such as a government, when the abIhty of the 
purchasmg party (the power utility) to make payments on the servIces It IS obhgated to buy (power) IS m questIOn 
Tlus guarantee may be requrred by mvestors financmg the project company to ensure that payments Will be made, 
or to otherwIse prOVide fleXIbIhty to lower nsks and fmancmg costs 

Covenants SpecIfic agreements, generally as to busmess practices, wluch are carefully negotIated between the 
borrower and lender and are effectIve throughout the term of the loan Afftrmatlve covenants descnbe actIOns 
wluch are requrred wlule negatIve covenants descnbe actIons wluch are prolubIted 

Coverage Generally used as a measure of a project's or company's abIlIty debt servIce The debt servIce 
coverage IS the ratio of cash operatmg margms (revenues less operatmg and other expenses) to debt servIce 
(pnncIpal plus mterest) over some penod of tIme HIgher coverages mdIcate a greater cusluon or margm for error 
m the proJect's abIlIty to make tunely debt servIce payments 

Credit FaCIlity Agreement Tlus may be an mdlVldualloan or co-fmancmg agreement between the borrower 
and a number of lenders 

Credit Quality The abIlIty of a project or company to meet ItS oblIgatIOns and sustam operatIons, particularly 
durmg penods of adverse econonuc and mdustry condItIOns Factors to be conSidered mclude (among others) 
fmancml strength, reputatIOn m the mdustry and m the busmess commumty, extent of competitive advantage, 
expected future performance, and terms of contracts With supplIers and purchasers 

Cross-SubSidies The allocatIon of funds proVIded by one or more products or sectors of the economy to other 
products or sectors of the economy Often, this process IS not transparent For example, lugh pnces for mdustnal 
users of electnclty used to proVide subSIdies to domestic consumers 

Date of FmancIal Closmg The date of Slgnmg of the fmancmg documents See FmancIal Closure and 
Fmancmg Documents 

Debt Fmance m the fonn of mterest bearmg loans 

Debt Fmancmg The use of long tenn loans to finance a project and generally to take out the constructIOn 
fmancmg 

Debt SerVIce The penodlc payment of pnnclpal and mterest on loans, bonds, or fixedlfloatmg-rate notes 
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Fmanclal Documentation 

Default Events and occurrences where the borrower, through some actlOn or mactIon, vIolates one or more 
covenants or conditions of the loan agreement 

Developer See Private Power Developer 

Development PerIod Tlus mcludes the tIme It takes to complete all studies, conclude negotIations, and arrange 
the financmg requrred to achieve fmanclal closure The startmg date of this penod vanes dependmg on how the 
project IS 1llltIated (e g , blddmg process, Issuance of a letter of mtent) The endmg date would be the fmanclal 
closure 

DIspatch The process of drawmg electnclty by the utIhty from a range of avaIlable plants to meet demand 
Normally, this IS done on a ment-order baSIS, that IS, the plant that IS capable ofproducmg electncity at the 
lowest cost IS chosen first, followed by the next lowest, etc, so that the plants With the highest operatmg costs 
are only utIhzed to meet peak demand requrrements 

Drawdowns LImIted advances of funds under the loan, typIcally a constructlOn, workmg capItal, or 
development loan TypIcally used m order to make payments dIrectly to construction contractor or other project 
partIcipants A loan nonnally has condItIOns precedent to each drawdown to enable a lender to "suspend" further 
fundmgs thereby reducmg losses m cases of faIlure 

Easements A nght given to an mdIVldual or group to make lImIted use of another's real property 

EqUIty Fmance generally prOVided up front, the return on which IS not fixed, but IS calculated on the net profit 
after all debt payments, operatlOn and mamtenance expenses, royalties and other payments have been made 

EqUity CommItment COmmItment by borrower or other party to contnbute a sigruficant portlOn of JunIor 
capital to project capItalIzatIon COmmItment IS nonnally made pnor to start of constructlOn With the contnbutIon 
nonnally reqUIred to be advanced upon completion of the proJect, or may be seized upon an event of default 

EqUity Investment That part of the project fmancmg proVIded up front by the developer or other pnvate 
mvestors from theIr own sources 

Export Credit AgenCIes CountIy-speCIfic banks or credIt agenCIes set up to facIhtate trade Generally such 
banks, also called Export-Import banks or EXIM banks, will arrange supphers' credIts for own-countIy supphers, 
usually for mecharucal and e1ectncal eqUIpment and sometimes for feaSIbIlity studies 

Fmal Acceptance An event which occurs when the constructlOn IS complete and all performance tests are 
passed (or Waived) 

Fmanclal Closure The pomt when the legal documentatlOn for all project agreements and fmancial 
COmmItments are executed It IS when all the condItIons of the lenders and mvestors have been met, and fmancmg 
disbursements can take place Fmancial closure can be one tIme or m stages Closure can be for construction 
fmancmg alone, followed by closure of debt and eqUIty fmancmg after COmmISSlonmg of the project 

Fmancmg Documents The shareholder's agreements, Jomt venture agreements, loan agreements, notes, 
mdentures, secunty agreements, and other documents re1atmg to the construction fmancmg and permanent 
fmancmg (mcludmg refmancmg) of the project or any part thereof 
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Private Power Project Development 
Fmanclal DocumentatIon 

Force Majeure Uncontrollable events, generally defmed to mc1ude a range of occurrences, mcludmg natural 
events (e g hghtnmg, floods) and pohtical events (e g , revolutIOn, CIvIl unrest) Whether these latter events are 
controlled by governments IS often debated durmg negotIatIons 

Grace Period Penod of tune durmg whIch borrower or other participant can be out of comphance With 
covenants or other contracts, and lender or others can take no action Usually given for senous offences to allow 
tIme to "work thIngs out" Also, the penods of tune under a loan agreement that pnncipal amounts are not 
payable 

Guarantee An agreement to satISfy oblIgatIons or make payments on debt on behalf of another party 

Home Country The country m whIch a pnvate power developer IS registered 

Host Country The country m whIch the pnvate power project IS takmg place 

Independent Power Producers Pnvate sector power producers who have developed a thennal, hydroelectnc, 
or other power plants to sell power The power IS nonnally a gnd sale to an eXlstmg power utihty, but can also 
be sold directly to dlstnbutors or dIrectly to large consumers dependmg on the proVISIOns m the host country 
power regulatlOns relatmg to wheelmg and market entry 

Investment Grade IndIcates that the mvestment IS of good quahty m tenns of the ablhty of the obhgor to meet 
debt servIce oblIgattons It IS nonnally mdIcated by an assIgned ratmg, for Standard and Poor, s, the deSIgnation 
IsBBB 

Investors IndIViduals, groups, or compames that mvest cash m a pnvate power development group, or project 
company 

Least Cost Planmng A plannmg method to determme the optunal sequence and tunmg of new plants to meet 
the future needs of the power system It IS denved from expected demand, and the cost and operatIOnal 
charactenstics of candIdate plants, It IS nonnally calculated usmg optlIDlzatlOn software 

Legal OpmlOn An opunon fonnally rendered by an attorney With substantIal quahficatIOn and recogruzed 
expertise m the subject matter 

Lenders CommercIal banks or other lending lDStttuttOns such as lDSurance compames that proVIde secured loans 
to mvestors, or other types of loans directly to the project company Lenders typIcally proVide the untIal 
constructIOn fmancmg and the subsequent long-tenn debt fmancmg With rates that are based on nsk and term 

LlIDlted Recourse Generally refers to hmItattons on lenders' abIlIty to seek payment or other benefits from the 
eqUIty partIes It can also refer to llIDltatIons on a project entity's recourse to the host government for support 
m certam CIrcumstances 

Limited Recourse Fmancmg See Project Fmance 

Llqwdated Damages Payments requrred to remedy a default m perfonnance under the project documents (1 e , 
power sales agreement, steam supply agreement, ground lease, constructlon contract, fuel supply agreement, etc ) 
Most typIcally found m the construction contract Two general types are delay damages and perfonnance 
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Pnvate Power Project Development 
Financial Documentation 

damages Delay damages compensate for rncreased rnterest expenses and foregone revenues resultrng from 
lllissmg the completion date Performance damages replace foregone revenues resultmg from a faIlure to meet 
targeted project performance 

Maturity Pomt m tlme when an obhgatton IS termmated The time at which a prolllissory note or loan becomes 
due 

Non-Recourse Fmancmg A lendIng arrangement under which repayment of a loan and recourse rn the event 
of default rehes on the proJect's cash-flow and not to Its assets A form of frnancmg where the lender cannot seek 
recourse on obhgatlOns outSide of the entities and assets defrned m credit and secUflty agreements See also 
Project Fmance 

Partial Guarantee A guarantee offered by a SpecIal fund or frnancial rnstItutIon on a portIOn of the total credIt, 
or for a specdic nsk such as sovereIgn nsk or force majeure up to a lllllit A partIal guarantee would be offered 
to share and thereby lower the total project nsk as perceived by lenders and eqwty mvestors to pefmlt 
consideratIOn of lower frnancmg costs and extended maturtties more attractive to developmg countnes 

Peak Power The maXllllum non-mstantaneous electnc power m a speCified penod oftlllle 

Performance Bonds Guarantees purchased by the project developer for a fee that are Issued by commerCial 
banks or rnsurance compames to guarantee payments for the full and successful Implementation of a contract 
according to pre-specified performance gwdelmes 

Plant DowntIme Ttme when the power plant IS not producmg power because of scheduled or forced outage or 
shutdown 

Pohtlcal Risk Generally, those nsks under the control of the goventment This Will vary dependIng on the 
CIrcumstances and the perceptIOns of project partiCIpants They may mclude the performance of goventment­
owned entitIes (rncludIng the purchasmg utIhty), regulatory envlfonment, Issuance of cntlcal pefmlts (customs, 
envlfonment), and foreIgn exchange convertlblhty 

Power Purchase Agreement See Project Documents 

Private Power Developer An mdlVldual, group, or local or rntematIOnal company that plans and develops 
power generation facilities on a pnvate sector baSIS With the rntentIOn to own, operate, lease, and/or transfer the 
facIhty to another entity, normally a publIc utilIty, at a futtrre pomt rn time 

Private Risk Capital The amount of pnvate sector fmancrng proVided for a project that IS not drrectly 
guaranteed by goventment This IS dlVlded by the total amount of fmancmg to arnve at a percentage figure 

ProductIon The constructIon, operatIon, and mamtenance of structures relatrng to the productIOn of electnclty 

Project Agreements OptIonal project-specific agreements that are normally rn additIOn to the power purchase 
agreement Project Agreements consohdate rn one document the government assurances and guarantees to pnvate 
power developers requrred for successful project development and allocation of nsk In lugh nsk countnes and/or 
the less detaIled or less clearly defmed the regulatory framework, the greater the need for a Project Agreement 
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Fmanclal DocumentatIon 

as an addItlOnal element m the secunty package the developer would take to the potentIal eqwty partners and debt 
lenders 

PrOject Company A pnvate developer WIll generally set up a sole-purpose company to assume legal and 
financIal responsIbIlIty for the desIgn, constructIOn and operatIOn of a power project Recourse of the credItors 
m the event the project fads IS lmuted to the project company's accounts 

PrOject Documents The set of major contracts wluch defme the project These WIll typIcally mclude the 
constructIon contract, the power purchase agreement, the ground lease, the operatIOns and mamtenance 
agreement, the fuel supply and transportatIon agreements, the steam sales agreement, and the waste dIsposal 
agreement The lender usually has asSIgnment of all of these contracts Other documents may cover the supply 
of consumables TypIcal major contracts are 

~ ConstructIon Contract Reqwres a contractor to buIld, test and ensure proper performance of the faCIlIty 
These are usually fixed-pnce turnkey contracts WIth proVISIOns for delay and performance damages (see 
hqwdated damages) The facIbty's ownerslup IS normally transferred to the borrower after mIlestones 
mdICatmg near completIon are aclueved 

~ Power Purchase Agreement Determmes operatmg charactenstics and pncmg of electncity productIOn by I 
the faCIlIty that IS sold to the purcbasmg entIty, usually a utIlIty, or an mdustnal facIhty, or both 

~ Ground Lease Project document between the borrower and the owner of the real estate formmg the SIte I 
of the project whICh descnbes the terms and condItIOns of the title and land use 

~ OperatIOns and Mamtenance Agreement Descnbes terms and condItIOns related to the operation and I 
mamtenance of the facIlIty by a contractor Pncmg terms may be structured to prOVIde mcentIves for the 
contractor to maxmuze the performance of the faCIlIty 

~ Fuel Supply and TransportatIOn Agreements Descnbes terms and condItIOns related to the fuel supply I 
and transport arrangements secured by the project Increasmgly, a famIly of contracts IS reqUIred for servIce 
covenng multIple partIes (commodIty, storage, transportatIOn) between the fuel producmg propertIes to the I 
burnertip or boIler 

~ Steam Sales Agreement Descnbes terms and condItIOns related to the supply of steam produced for 
consumptIOn by adjacent or nearby mdustnal facIlItIes I 

~ Waste Disposal Agreement Descnbes terms and condItIons related to the removal and dIsposal of 
hazardous and nonhazardous waste produced by the plant PartIcularly Important for coal-fIred plants and I 
mcreasmgly Important for natural gas-fIred plants WIth extensIve emISSIOn controls 

Project Fmance A financmg approach whereby debt IS mobIlIzed on the baSIS of the performance of a speCIfic 
project rather than on the strength of an eXlstmg company's balance sheet The lender looks to the cashflows of 
the project to repay debt, and to the fixed and other assets for secunty It therefore mvolves a careful assessment 
of the proJect's cash flow performance under vanous scenanos to ensure a rugh probabIlIty of repayment on the 
proJect's debt SometImes referred to as non- or lmuted-recourse fmancmg 
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Pnvate Power Project Development 
Fmanclal DocumentatIon 

PrOject RIsk The total nsk for a project as perceIved by the government, developer and potentIal mvestors, 
mcludmg commerCIal, polItIcal, and force majeure nsks 

Remedies ActIons the lender can take agamst the borrower m case of a default 

Representattons and Warranties Statements regardmg the project and the partIcIpants that the borrower 
certifies as bemg true at the tIme they are certIfied 

Reserve Accounts Accounts held to provIde for foreseeable contmgencles TypIcal reserve accounts mc1ude 
operations and mamtenance (or overhaul) accounts, workmg capItal accounts, and debt servIce accounts These 
are often reqUIred to be filled With avaIlable project cash flows, before eqmty dtstnbutIons are made 

RIsk Profile The level of nsk due to polItIcal, economIc, or fmancial uncertamty to wInch an mvestor IS 
exposed ThIs determInes the rate of return that an mvestor reqUIres m order to tolerate exposure to the level of 
adverSIty m any country 

Security Agreements Documents granting the lender a secunty mterest m the collateral These documents Will 
descnbe the collateral and the lender's nghts and mterest m each or all of the collateral Such documents proVIde 
for the mortgages or fixed charges to cover land, fixed assets, asSIgnment of a project company's nghts under 
all project contracts, msurances and remsurances, performance bonds, charges over the project company's bank 
accounts and book debts, floatmg charge over all other assets of proJect company, and prOVlSlon for local and 
offshore accounts to control and retam cash flows for the project 

Semor IndIcates an order of payment that has pnonty over other creditors 

Sovereign Guarantee Government guarantee, for example, of the oblIgatIOns of a purchasmg utIlIty under a 
power purchase agreement 

Sponsor Party that takes a leadmg role m structunng the project, negotIatmg the project agreements (power 
purchase agreements etc ), arrangmg the fmancmg, negotIatmg and securmg the constructIon contract, and other 
tasks assocIated With project development TIns party also qmte often supplIes the maJonty, or a sIgmficant 
portIon, ofthe eqmty fmancmg 

Subordmate Indtcates an order of payment that IS JUnIor to other credttors TIns may mc1ude debt Payments 
to eqmty would always be subordmate to all debt 

Subordmated Loan A loan advanced by another lender for a portIOn of the total project debt wInch IS Ingher 
fisk smce the nght to repayment IS JUnIor to nghts of the seruor lender Subordmated lenders are typIcally 
precluded from many remedies to collect repayments untIl seruor oblIgatIOns have been met 

Survey The act of survey relatmg to the production, tranSmISSIOn, or dIstnbutIon of electncIty and wIll also 
denote the acts relatmg to feaSIbIlIty study, detaIled engmeenng deSIgn, and the works ofmvestIgatIon thereto 

Take Out The term gIVen to the fmancial procedure where the constructIOn financmg for a project IS bought 
out or converted to long term debt and eqmty m a project after COlmmssIOnmg 
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Private Power Project Development 
Fmanclal Documentation 

Tanff The fixed, daIly, or seasonal rates charged for the energy, capacIty, and other rruscellaneous servIces for 
power supply, whIch ill the case of pnvate power developers, are generally illcluded ill the power purchase 
agreement 

Tax Hobdays The legal provIsIon as provIded by the host government for exemptIOn of the project company 
from some or all taxes for a specIfied penod 

Term(Loan) The number of years untIl the fmal matunty ofpnnclpie 

Term Loan A loan wluch IS effective between the converSIon date and the end of the amortIzatIOn penod 
(maturIty) 

TItle Instrument that provIdes eVIdence of the extent of perfect or Imperfect ownerslup of a property or asset 

Turnkey Contract An arrangement where a contract IS gIven by the project developer to a pnme contractor 
who ill turn will be fully responsIble for the deSIgn and ImplementatIOn of a project The Contractor Will provIde 
a completed, operatIOnal project on a stIpulated date, often on a lump-sum basIS 

Waterfall DescnptIon of the flow of funds between accounts from receIpt of revenues to debt servIce and eqwty I 
dtstnbutIons The term "waterfall" IS used as project revenues are used to fill accounts ill order of pnonty, and 
cash IS not depOSIted ill lower pnonty accounts untIllugher pnonty accounts are filled 
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Appendix B 

Project Agreements 
TYPical List of Contents 

Preamble 

1 DefImtIOns and InterpretatIOns 
2 Project DescnptIOn 
3 ConchtIOns Precedent 
4 ObhgatIOns of Government 
5 ObhgatIOns of ProJect Company 
6 Guarantee 
7 Force Majeure 
8 RepresentatIOns and Warranties 
9 InfonnatIOn 
10 Tenn and Tenmnatlon 
11 Goverrung Law 
12 Dispute ResolutIOn 
13 Notices 
14 ASSIgnment and Secunty 
15 Acqwsltlons and Transfers of Shares and Assets 
16 Good FaIth 
17 Amendments 
18 Immumty 
19 Fmancmg Documents 
20 Refmancmg 
21 Perfonnance Assurance 
22 MIscellaneous PrOVISIons 

Schedules 

A Power Purchase Agreement 
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Appendix C 

Pnvate Power Project Development 
Financial Documentation 

Power Purchase Agreements 
TYPical List of Contents 

Preamble 

I Deflmtlons and InterpretatIOns 
2 Sale and Purchase of Energy and CapacIty 
3 Conditlons Precedent 
4 Tenn and TennmatIOn 
5 Pre-operatIOn Penod 
6 Control and OperatIOn of the Project 
7 Testlng and CapaCIty Ratmg 
8 InterconnectIOn 
9 Metenng 
10 Rates and Charges 
11 Fuel Pnce ProVISIons 
12 BIllmg and Payment Procedures 
13 Changes ill Law 
14 Force Majeure 
15 RepresentatIOns, Warrantles and Covenants 
16 LIabIlIty, NoncomplIance and Guarantees 
17 Insurance 
18 Governmg Law 
19 DIspute ResolutIOn 
20 NotIces 
21 MIscellaneous PrOVISIOns 

Schedules 

1 Project Descnption 
2 Fmancial Assumptlons 
3 PermIts and AuthonzatIOns 
4 EscalatIOn 
5 Techmcal Lmuts 
6 ConstructIOn Reports 
7 Clearances 
8 Development MIlestones 
9 InterconnectIOn and TranSmISSIOn FacIlItles 
10 COmmISSIOnmg and Testmg 
11 Metenng Standards and Testmg 
12 DIspatch Procedures 
13 CapaCIty and Energy Payments 
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Appendix 0 

Pnvate Power Project Development 
Fmanclal DocumentatIOn 

Project Closing Checklist 

Transaction Documents 
~ CredltILoan Agreement 
~ SubordInated Debt or EqUity ContnbutIon Agreements 
~ Lender Fee Letter 

Project Documents 
~ ProJect~greement 

~ Power Purchase ~greement 
~ ConstructlOn ~greement 
.. OperatlOn and Mamtenance ~greement 
~ Deeds or SIte Lease 

Insurance 
~ Pohttcal RIsk Insurance 
~ Commercial Insurance Contract 
~ CertrncatlOns 

Secunty Documents 
~ MortgagelDeed of Trust 
~ Stock Pledge Agreement 
~ P artnerslup Pledge Agreement 
~ Umfonn CommercIal Code Fmancmg Statements 
~ SecurIty ~greement 
~ Consent and Agreement 
~ Guaranty 
~ Collateral Agency ~greement 
~ Intercreditor Agreement 

Corporate Documents 
~ CertIfied ArtIcles of IncorporatlOn 
~ CertIfied By-Laws 
~ CertIfied Corporate ResolutIons 
~ Good StandIng and Tax CertIficate 

Approvals, Licenses and Permits 
~ Project LIcense 
.. Ml Other Approvals as per the ElectrICIty Act, 2049, and the ElectrICIty Rules, 2050, and all other relevant 

Laws apphcable 
.. Land Use Compbance PermIt 
.. Encroachment! Access PermIts 
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.. EnvIronmental Review/ hnpact Compbance 

.. Pernuts for foreIgners to mvest m a Nepalese company and to borrow from ForeIgn Lenders 

.. A Pernut to open and mamtam bank accounts m foreIgn currency InSIde and outsIde Nepal 

.. An exemptIOn from loan regtstratlOn fees (mcludmg mortgage fees) 

.. A pernut to mortgage assets or pledge shares to foreIgn lenders to tlns type of project 

Legal Opinions 
.. Borrower's SpecIal Counsel (corporate stanchng and procedures, enforceabIlIty, no COnflICt, no approvals) 
.. Borrower's Local COWlSel (creatIon, perfectIon and pnonty of lIens and secUflty rnterests, enVIronmental and 

land use compbance) 
.. Thrrd Party Counsel (enforceabIlIty) 
.. Lenders' Counsel 

Miscellaneous Closmg Documents 
.. Independent Engtneer's Report 
.. Independent Engrneer's Certificate 
.. Insurance Pohcles or CertIficates 
.. Insurance AdvIser's CertIficates 
.. TItle Insurance Pohcles 
.. EnVIronmental Consultant's Report 
.. Operatmg Budget 
.. ApplIcatIon for FIrst Advance 
.. Borrower's CertIficate re Representations/Defaults 
.. BorrowerlParent Frnanclal Statements 
.. Umform CommercIal Code Search Reports 
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Appendix E 

Private Power Project Development 
Fmanclal Documentation 

Sample Construction Loan Agreement 
Table of Contents 

Defimtlons 
DefimtlOns 
Accountmg Terms and DetermmatlOns 
Ru1es of ConstructIOn 

Amount and Terms of Credit FacIlities 
ConstructlOn Loans 
Term Loans 
NotIce of Borrowmg 
Disbursement of Funds 
Notes 
Interest 
Interest Penods 
Mllllffium Amount and Maxunum Amount of FIxed Rate Loans 
ConversIOn or Contmuation 
Voluntary Reduction of COmmItinents 
Voluntary Prepayments 
Purchase of the Loans 
Mandatory Prepayments 
Method and Place of Payment 
Fees 
Interest Rate Unascertamable, Increased Costs, Illegahty 
Fundmg Losses 
Increased CapItal 
Taxes 
Use of Proceeds 
ApplIcatlOn of Insurance and Emment Domam Proceeds 

Conditions Precedent 
CondItions Precedent to ImtIal ConstructlOn Loans 
a Loan Documents 
b OplDlOns of Counsel 
c PartnershIp Documents 
d Corporate Documents 
e Certified Reso1utlOns, etc 
f Project Documents 
g Officer's CertIficate 
h Insurance 
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LIen Search Reports 
J Umfonn CommercIal Code-l Fmancmg Statements 
k Pledged Stock 
I Partnershtp Interest Pledge Requrrements 
m TItle Insurance 
n Survey 
o Independent Engmeer's Report 
p Government Approvals 
q Fmancial Statements and InformatIOn 
r NotIce to Proceed 
s ConstructIOn Mllestones/Payment Schedule 
t A vadable ServIces 
u Easements, Etc 
v Matenal Adverse Change 
w EnVIronmental Matters 
x RevIew of Certam Documents 
y Fees and Expenses 
z Process Agent 
aa Officer's CertIficate 
bb AddItIonal Matters 

3 02 CondItions Precedent to All Loans 
a RepresentatIOns and WarrantIes 
b No Default or Event of Default 
c No InjunctIon 
d No Matenal Adverse Change 
e Notice of Borrowmg 
f Certam Documents 
g LIen W rovers 
h ComplIance WIth ConstructIOn Mtlestones/Payment Schedule 

OptIOn III Amendment 
J Adverse Developments m Approval Process 

303 CondItIOns Precedent to Term Loans 

Section 4 
401 
402 
403 
404 
405 
406 
407 
408 
409 

a CompletIOn or ProVIsIonal Acceptance 
b Necessary Project Approvals 
c Operatmg Budget 
d TennNotes 

Representations and Warranties 
EXistence and Busmess, Power and AuthonzatIOn, Enforcement ObhgatIOns 
No VIOlatIOn 
LItIgation 
Fmancial Statements, Fmancial CondItIon, Etc 
Matenal Adverse Change 
Use of Proceeds, Margm Regulations 
Government Approvals 
Project ComplIance 
Sole Purpose Nature, Busmess 
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410 
411 
412 
413 
414 
415 
416 
417 
418 
419 
420 
421 
422 
423 
424 
425 
426 

Section 5 
501 

502 
503 
504 
505 
506 
507 
508 
509 
5 10 
511 
512 

Collateral 
Patents, Trademarks, Etc 
Governmental RegulatlOn 
Property RIghts, UtIlIties, Etc 
RIghts 
No Defaults 
Secunty Interest and LIens 
Payment of Taxes, Etc 
Company Act 
Representations and WarrantIes m Project Documents 
True and Complete DIsclosure 
Partnership Interests and Related Matters 
EnvIronmental Matters 
Tax Status of Borrower 
ComplIance With Laws 
Broker's Fees 
Labor Matters 

AffIrmatIve Covenants 
Information Covenants 
a Quarterly Fmancial Statements 
b Annual Fmancial Statements 
c Officer's CertIficates 
d Management Letters 
e Notice of Default or LltIgatlOn 
f Notices Under Project Documents 
g InformatlOn Relatmg to ConstructlOn 
h ConstructlOn Progress Reports 

EnvIronmental Matters 
J ReceIpt of Deferred Approvals 
k Certam Events 
I Loss of Necessary Project Approvals 
mOther InformatlOn 
Books, Records and InspectlOns 
Taxes 
ComplIance With Law 
Performance of ObhgatlOns 
Insurance 
Operatmg Budget 
Operatmg Statements 

Pnvate Power Project Development 
Fmanc/al Documentation 

Construction and CompletIon of FacIhty, Mamtenance of PropertIes 
Interest Rate ProtectlOn 
OperatlOn and Mamtenance Agreement 
Necessary Project Approvals 
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Section 6 Negative Covenants 
601 DIstnbutIOns 
602 Indebtedness 
603 Liens 
604 RestnctIOn on Fundamental Changes 
605 Contmgent OblIgatIOns 
606 Advances, Investments and Loans 
607 TransactIOns wIth AffilIates 
608 Changes m Busmess 
609 Certam RestrIctIOns 
6 10 Plans 
611 FIscal Year, FIscal Quarter 
612 Acceptance 
613 Phase Two 
614 Amendment of Project Documents 
615 Change Orders 

Section 7 Accounts and Cash Flow 
701 EstablIshment of Accounts 
702 Penrutted Investments 
703 Proceeds of Loans 
704 Payments Under Project Documents 
705 Payment of Operatmg Expenses 
706 Payment of Mandatory Debt ServIce 
707 FundIng of the Debt ServIce Reserve Account 
708 Mandatory Prepayments 
709 Fundmg of the Cash Col1ateral Account -
710 Payments from the Cash Collateral Account 

I 711 Termmatlon of the Cash Collateral Account 
712 Penrutted DIstrIbutIOns 

SectIon 8 Events of Default I 801 Events of Default 
a FaIlure to Make Payments 

I b Breach of RepresentatIOn or Warranty 
c Breach of Covenants 
d Default Under Other Agreements 
e Bankruptcy, etc I f Secunty Documents 
g Judgements 
h EnVIronmental Matters I Default Under Project Documents 
J Emment Domam 
k Event of Loss I I CompletIon 
m DelIvery of ElectncIty 

802 RIghts and RemedIes I 
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Section 9 The Agent 
901 Apporntment 
902 DelegatIon of DutIes 
903 Exculpatory ProVIsIons 
904 RelIance by Agent 
905 NotIce of Default 
906 Non-Rehance on Agent and Other Banks 
907 IndemmficatlOn 
908 Agent rn ItS IndiVIdual CapacIty 

I 
909 Successor Agent 

Section 10 Miscellaneous 

I 
1001 Payment of Expenses, Indemmty 
1002 RIght of Setoff 
10 03 Notices 

I 
1004 Successors and ASSIgnS, ParticipatlOns, ASSIgnments 

a Successors and ASSIgnS 
b ParticipatlOns 
c ASSIgnments 

I d ASSIgnments to Purchasrng Banks 
e DIsclosure of InformatlOn 

1005 Amendments and W rovers 

I 1006 No WaIver, RemedIes CumulatIve 
1007 Shanng of Payments 
1008 Govermng Law, SubmISSIon to JunsdictlOn 

I 10 09 Counterparts 
1010 Effectiveness 
1011 Headrngs DescnptIVe 

I 1012 Marshalrng, Recapmre 
1013 SeverabIlIty 
1014 SurvIval 

I 
1015 DormcIle of Loans 
1016 Special ExculpatIOn 
1017 Calculations, ComputatlOns 

I 
10 18 LlffiltatlOn ofLIabIhty 
10 19 WaIver of Tnal by Jury 

I 
Schedule 1 Banks and Commitments 

I 
I 
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Pnvate Power Project Development 
Fmanclal DocumentatIOn 

Appendix F 

Lender's Due Diligence Checklist 

Borrower/Parent Due DIligence 
~ Corporate OrgamzatIOn 
~ Good StandmglPayment of Taxes 
~ OwnershIp/CapItalIzatIOn 
~ Sole Purpose CorporatIOn 
~ FmancIaI Statements 
~ Umform CommercIal Code Searches 
~ ExpenencelReputatIOn 

Required Contractual Arrangements 
~ Project Agreement 

AuthonzatIOns 
Guarantees 
Currency Matters 
T ax and Duty Items 
Changes m LawlRegulatIOns 
Force Majeure 
Insurance 
ExpropnatIOn 

~ Power Purchase Agreement 
Energy/CapacIty Pncmg MechamsmslEscalatIOn 
DispatchabI11ty 
ConstructIOn/OperatIOn Deadlmes 
Term of Contract 
InterconnectIOn Requrrements/Costs 
SecuntylLetter of CredIt Requrrements 
DefaultslRemedIes - LIqUIdated Damages 
Cross Defaults 
Regulatory Approvals 
Power Purchaser's FmancIaI CondItIOn 
Power Purchaser LienslPurchase OptIOns 

~ SIte Control and Access 
Owned or Leased 
Term of Control 
TItle Insurance 
EasementslRtghts-of-Way for access, tranSmISSIOn, and mterconnectIOn facIlIties 
DefaultslRemedles 
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"" Engmeenng and ConstructIOn 
Turnkey ObhgatIOns 
Performance TestslWarrantIes 
LIqwdated Damages/Buydown 
Payment and Performance Bonds 
Contractor ExpenencelFmanclal CondItion 

"" OperatlOn and Mamtenance 
Scope of ObhgatIOns 
FInn Pnce vs Cost-Plus 
LIqUldated DamageslPerfonnance IncentIves 
AbIlIty to TenmnatelReplace 
Contractor ExpenencelFmancial CondItIOn 

Required Permits And Approvals 
"" LIcense 

ProductlOn and/or TranSlTIlSSIOn 
Survey ReportlFeasIbIhty 
EnvIronmental Effects 
Project DescnptIOn 
Mode ofFmance 
Land AcqwSItIon 

"" General 

Private Power Project Development 
Financial Documentation 

All other reqUlfements as per the ElectrICIty Act, 2049 (1992) and the ElectrIcIty Rules, 2050 (1993), 
and all other relevant laws apphcable 

"" CondttlOnal UselLand Use Comphance 
"" Encroachment/Access Penruts 

Miscellaneous Project Due DIligence 
"" Independent Engmeer ReVIew 

Techrucal FeasIbIhtylRehabIhty 
Costs to Construct/Operate 
ComplIance With Penruts/ Approvals 
Comphance With Power Sales Agreement, etc 
Adequacy of Performance Tests, WarrantIes and LIqwdated Damages 

"" EnvIronmental Consultant ReVIew 
Receipt of Necessary Penruts/ Approvals 
Comphance With LawslRegulatlOnslPenruts 

"" Insurer AdvIser ReVIew 
Coverages 
LllTIltslDeductlbles 
Lender EndorsementslRtghts 

"" SIte Survey 

Acres/USAID Private Electricity PrOject F-2 

-
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Preconstructlon Phase 
~ Obtam Proper DocumentatlOn 

Appendix G 

Independent Engineer 
Typical Scope of Work 

Imtial Project Scopmg Meetmg With ClIent 
SIte VlSlt 

~ ReVIew Conceptual SIte 
Project DeSIgn Reqwrements 
Conceptual DeSIgn of Project FacihtIes 

~ ReVIew Engmeenng, Procurement, and ConstructlOn 

Pnvate Power Project Development 
Fmanclal Documentation 

Engmeermg, Procurement and ConstructlOn (EPC) Contract or Construction and Eqwpment Supply 
Contracts 
Guarantees and LIquated Damages 
ConstructlOn Schedule 
Total Project ConstructlOn Cost EstlIDate 
Drawdown Schedule 

~ Review Performance and Acceptance Testmg Procedures 
~ ReVIew Commercial Operation and Pro Forma 

Operations and Mamtenance (O&M) Agreement 
Techmcal Input to the Project Pro Forma 

~ Review of Power Purchase and InterconnectlOn Agreements 
~ Review of Permlts and LIcences 
~ Envrronmental SIte Assessment 
~ Evaluate Overall ConSIstency of ProJect DocumentatlOn 
~ Prepare Letter Report 

Construction Phase 
~ Attend ConstructIon Momtormg KIck-Off MeetIng 
~ Attend Monthly Project ReVIew MeetIngs at EngIneer's DeSIgn Office or Project SIte 

ReVIew ServIces Relatmg the DeSIgn 
ReVIew ServIces Relatmg to Procurement 
On-SIte Observation of Services RelatIng to Construction 

l> Review Status of Change Orders to ConstruCtion Contract 
~ Prepare Independent EngIneer's Certificate 
~ Venfy Mechamcal CompletlOn 

Completion Phase 
~ ReVIew of Performance Testmg Procedures 
~ WItness Performance Tests 
~ ReVIew Contractor's Test Report 
~ SubIDlt Letter Report to Lender 
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~ Venfy Letter Report to Lender 
~ Venfy Project CompletIOn 

Other Services 
~ ASSISt WIth Contract PreparatIOn and NegotIatIOn 
~ ASSISt m Developmg Performance Test Cntena 
~ Analyze Change Orders to Turnkey ConstructIOn Contracts 
~ ASSISt m Resolvmg Issues Pnor to Closmg 
~ ASSISt ill SyndIcatIOn of Loan 

Acres/USAID Pnvate Electnclty Project 
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Appendix H 

Private Power Project Development 
Fmanclal Documentation 

Sam pie Representations And Warranties 

To mduce the Bank to enter mto tlus Agreement, to Issue Letters of CredIt and to make Advances hereunder, the 
Project Company warrants and represents to the Bank that at the date hereof 

Section 1 - Orgamzatlon, Standmg, etc 
The Project Company IS a corporatIOn duly orgamzed and vahdly eXlstmg and m good standmg under the laws 
of Nepal and has all reqwslte corporate power and authonty to carry on ItS busmess as now conducted, to enter 
mto the Loan Documents and to perform all of ItS obhgatIOns under each and all of the foregomg All corporate 
actIOn necessary for the vahd executIon, delIvery and performance of the Loan Documents has been duly 
authonzed and taken 

Section 2 - Validity 
The Loan Documents constItute the legal, valId and bmdmg obhgatIOns of the Project Company enforceable m 
accordance WIth therr respectIve terms (subject to lumtatIOns as to enforceabIlIty whIch mIght result from 
bankruptcy, msolvency or other sumlar laws affectmg credItors' nghts generally) The executIOn, dehvery and 
performance by the Project Company of the Loan Documents will not contravene, result m the breach of, or 
constItute a default under, any provIsIon of law or regulatIOn apphcable to the Project Company or the Project 
or the CertIficate of IncorporatIOn or bylaws of the Project Company or any other agreement or mstrument to 
wmch the Project Company IS a party or by whIch It or ItS property may be bound or result m the creation of any 
hen thereunder except m favor of the Bank 

Section 3 - Compliance With Law 
No consent, approval, authonzatIOn of, or registratIOn, declaratIOn or filmg WIth, any governmental authonty IS 
reqUIred on the part of the Project Company m connectIon WIth the executIOn and delIvery of the Loan 
Documents, or the performance of or complIance WIth the terms, provIsIons or condItlOns hereof or thereof 

SectIon 4 - TItle to Properties 
The Project Company has good and marketable btle to ItS real propertles and good and sufficlent tltle to, or other 
mterest m, lts other respecbve properties and assets to the extent shown on the Deeds of Trust, m each case free 
and clear of all hens, restnctIOns and encumbrances except for those whIch have been speCifically dIsclosed m 
wntmg to the Bank No other matenal properties or matenal assets, except those shown on the plans and 
specIfications for the Project to be acqurred WIth the proceeds of Advances or WIth the Project Company's own 
funds are necessary for the completlOn, ownerslup and commencement of operatIon of the Project 

Section 5 - Tax Returns 
All appropnate country, state and local mcome tax returns wluch are requrred to have been filed for all of the 
Project Company's taxable penods eIther have been filed or tlIDely extensIons obtamed All taxes as shown on 
Said returns have been paid when due The Project Company knows of no proposed matenal tax assessment 
agamst It for whIch adequate reserves have not been estabhshed 
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Section 6 - LItigation 

Pnvate Power Project Development 
Fmanclal DocumentatIon 

As a CondItIOn Precedent, the Bank shall have receIved a letter from counsel to the Project Company wherem 
shall be lIsted all actIons, sUIts and proceedIngs pendIng or threatened agamst the Project Company ImmedIately 
pnor to the Closmg Date so far as known to such counsel, or affectrng the Project Company ImmedIately pnor 
to the Closrng Date so far as known (Without rndependent rnvesttgatIOn) to those lawyers m the law fIrm 
representrng the Project Company who are workIng on Project Company legal matters, and illcludIng such 
counsel's estImate as to the probable outcome of any such actIons, sUIts and proceedings If counsel can male such 
an estImate 

Except as chsclosed ill the letter of counsel referred to above, there are no actIOns, swts or proceedmgs pendmg 
or threatened agamst or affectmg the Project Company (except that thts representatIOn With respect to actIOns, 
SUItS or proceedIngs threatened agamst the Project Company or actIOns, swts or proceedmgs pendIng or 
threatened whIch may affect the PrOject Company IS made only to the best of the Project Company's knowledge), 
at law or ill eqUIty, or before any governmental board, agency or mstrumentahty or any arbItrator whIch, If 
detennmed adversely to the Project Company, would have a matenal adverse effect on the condition (frnancial 
or othefWlse), operatIons or propertIes of the Project Company The Project Company IS not m default With 
respect to any matenal order, wnt, illJUllction or decree of any court or governmental board, agency or other 
mstrumentahty 

Section 7 - Undisclosed Liabilities 
The Project Company has no matenal lIabilitIes of any nature, whether accrued, absolute, contrngent or otheTWlse, 
except for (1) lIabilitIes to contractors and vendors m connectIOn With Project Costs and disclosed on the Project 
Budget, (11) rndebtedness to the Guarantor, (m) lIabilitIes, If any, With respect to the matters dIsclosed ill the letter 
of counsel delIvered pursuant to SectIOn 6, LItIgatIOn above and (IV) habIlIties ansmg ill the ordInal)' course of 
bus mess, none of whIch alone or m the aggregate has a matenally adverse effect upon Its assets or fInanCIal 
condItIon 

Section 8 - Licenses 
In accordance With the Electncity Act, 2049 (1992), the Project Company has hcense(s) from HIS Majesty's 
Government of Nepal meetrng the requrrements of the Electnclty RegulatIon, 2050 (1993) The hcense(s) 
authOrIzes the constructIOn and operatIOn of the ProJect, subject to the terms and condItIOns set forth m the 
lIcense The lIcense IS rn full force and effect and the Project Company has compbed m all matenal respects With 
all tenus and condItIons whIch are reqUITed to be complIed With as of the date of thts Agreement No requests for 
amendment of the lIcense are pendmg 

Section 9 - Power Purchase Agreement 
The Power Purchase Agreement IS valId, bmdmg and enforceable With respect to both the Nepal Electnclty 
Authonty and the PrOject Company The Power Purchase Agreement has been approved to the extent necessary 
for the contInuatIon of the Project by each govennnental agency whose approval IS requrred under applIcable laws 
and regulatIOn 

Section 10 - Project Agreement 
The Project Agreement IS valId, brndIng and enforceable With respect to both HIS MaJesty's Government of Nepal 
and the Project Company 

AcresiUSAID Pnvate Electricity Project H-2 

• 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Section 11 - Approvals 

Pnvate Power Project Development 
Fmanclal DocumentatIOn 

Except as msc10sed m the appropnate exlnblt attached to thIs agreement, the Project Company has obtamed all 
franchlses, permIts, hcenses, exemptlons and other nghts and approvals necessary to commence constructIOn of, 
complete and operate the PrOject The Project and the mtended uses and operatIOns thereof comply m all matenal 
respects WIth all zonmg laws, local ordmances and regulatIOns of governmental authontles havmg JunsmctIOn 
over the Project and the users thereof, and With restnctIOns and mstruments apphcable thereto 

Section 12 . Disclosure 
No mformatlOn, exlnblt or report fu.rrushed by the Project Company to the Bank m connectIOn With the 
negotIatIon and preparatlon of thIs Agreement or the other Loan Documents contaIns any matenallDlsstatement 
of fact or OllltS to state a matenal fact necessary to make the statements contamed therem lllsieadmg 
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