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Executive Summary

Despute its vast water resources, financial constraints have prevented Nepal from developing its water and power
sectors, and particularly those hydroelectric projects which could help expand the economy of the country
significantly Major factors contnibuting to these constraints include the reduction n donor resources and the
mcreasmg cost of large scale projects The investment costs required to develop the water and power sectors are
significant and far exceed the financial resources currently available to HMG/N

Realizing that Nepal must continue to meet the ever growing demand for electricity, but at the same time noting
that funding may not be available from traditional public sector sources, His Majesty’s Government of Nepal 1s
developing these natural resources using a combmation of both public and private financing The Electricity
Development Center has a mandate to facilitate the development of sustainable hydroelectric power projects
through prnivate participation The Electrnicity Development Center 1s required to advise His Majesty’s
Government of Nepal on, among other matters, the implementation of innovative private sector mvestment
techniques

Thus report has been written by the Private Power Contract/Legal Specialist as an ntroduction to and overview
of the financial documentation required in the implementation of power projects undertaken by the private sector
The project finance approach 1s the basis of such implementation The report should be read m conjunction with
the report prepared by the Financial Contract Specialist which provides a financial model for the project finance
approach and covers the financial analysis, risk analysis and nisk mutigation of projects

Project Finance

Project finance 15 a financing approach whereby debt 1s mobilized on the basis of the performance of a specific
project rather than on the strength of an existing company’s balance sheet The lenders look mainly to the project
cash flows to repay debt An overview of four major items affecting satisfactory financial closure n a project
finance power project transaction 1s given 1n thus report These four items are project or implementation
agreements, power purchase agreements, nish and the documentation necessary for financial closing They are
each dependent on the other and are briefly described below

Project Agreements
A project agreement 1s a project specific document that consolidates in one document the government assurances
and guarantees to private developers required for successful project development and allocation of risk

Power Purchase Agreements

A power purchase agreement 1s a project specific document which sets out the operating charactenstics and the
pricing of electnicity production by the project company that 1s sold to a purchasing entity Because the power
purchase agreement in a project finance arrangement provides the only revenue stream for repayment of debt and
return to mvestors, 1t 1s extremely important to lenders

Risk

Privately financed power projects mvolve nisk for all parties - the power purchaser, project developer, and lenders
The main categories of risk are commercial, political or country, financial and legal Successful mitigation of nisk
1s critical to the financial feasibility of a project

Acres/USAID Private Electrnicity Project ES-1
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Documentation for Financial Closing

Fnancial closmg occurs when all agreements have been executed, the financing arranged and disbursements from
the proceeds of the financing can take place Mam categories of documents are transaction documents, project
documents, msurance documents, security documents, corporate documents, approvals, licenses and permuts, legal
opintons and muscellaneous closing documents

Recommendations

The legal and financial staff of EDC should be given suitable traimng, m semnars and by other means, in the
documentation and other aspects of project finance discussed 1n this report

EDC should strengthen their legal expertise to be able to deal with foreign developers who are assisted by
mnternational law firms with great expenence n the project finance approach

EDC should select a project to do as a solicitation and prepare a solicitation document with the aid of the
presently available assistance with regard to financial, legal, and techmucal expertise

Acres/USAID Private Electricity Project ES-2
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1 Introduction

11 Purpose of the Report

Thus report sets out the results of a review of the financial documentation, mcluding project agreements and power
purchase agreements, required for the implementation of power projects financed by the private sector Risk n
relation to such privately financed projects 1s discussed A list of the documentation requured for financial closure
1s ncluded Thus report should be read n conjunction with the report prepared by the Financial Contract
Specialist which provides a financial model for the project finance approach and covers the financial analvsts,
rish analysis and risk mitigation of power projects Both reports have been prepared under the United States
Agency for International Development (USAID) Private Electricity Project (PEP) for the Electricity Development
Center (EDC) of His Majesty’s Government of Nepal (HMG/N)

12 Background

Despite 1ts vast water resources, financial constramts have prevented Nepal from developing its water and power
sectors, and particularly those hydroelectric projects which could help expand the economy of the country
sigmificantly Major factors contributing to these constramnts mclude the reduction 1 donor resources and the
mncreasmg cost of large scale projects The investment costs required to develop the water and power sectors are
significant and far exceed the financial resources currently available to HMG/N

Recogmizing these constraints, HMG/N has attempted to accelerate hydropower development by opening the
power sector to private development and mnvestment Enactment of the Electricity Act and the Water Resources
Act 1n 1992, together with the adoption of policies affording incentives to potential producers signalled a
focussed effort to develop private participation i such projects Under the Electricity Act, a separate agency
evolved, the Electricity Development Center (EDC), which 1s charged with the responsibility of oversight of all
private electricity generation projects larger than 1 MW, and with the oversight of transmission and distribution
line facihties Regulations were adopted in 1993 regarding the application, licensing, and monitoring process as
set forth i the various Acts and Policies

The Electricity Act 2049 and the implementing regulations contamned i the document Electricity Regulation 2050
provide authonty and responsibility to EDC for reviewing apphications and making recommendations to HMG/N
regarding the 1ssuance of hicenses for the construction and operation of generation facilities EDC must provide
such recommendations based on facilities that are not only cost effective, in terms of capital cost, but constructed
and operated according to sound industry standards for safety and maimntenance The implementing regulations
requure the mode of finance for projects to be examined prior to award of a production hicense It should be noted
that the submussion of financing documents by project companies 1s a requirement of many power purchase
agreements

13 Terms of Reference

The Terms of Reference for the Private Power Contract/Legal Specialist requure the Specialist to work with EDC
staff, and others, to formulate recommended contract language and model contract components for use m requisite
legal documentation for sohicited and unsolicited proposals 1n the private sector of Nepal Besides the traditional

Acres/USAID Private Electricity Project 141
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contracts concerning the power purchase agreement and project agreement, the consultant will develop the matrix
of necessary financial and legal documents required for completion of project financing and operation

The Private Power Contract/Legal Speciahist will review existing contract legal provisions, including relevant
acts, regulations, and policies of HMG/N regarding the financial and promotional guidelines, mcluding the current
policies with respect to private sector participation, and current regulations with respect to thetr appropriateness
based on experience m other countries The Specialist will be responsible for compiling a hist of the documents,
a project closing checklist, required for a typical financial closing and, where possible and where appropniate,
provide samples, 1n form and substance of the representations and warranties which will be required by private
developers and their lending agencies

Specific tasks are as follows

»  Compare terms and conditions of proposed power purchase agreements and project agreements between other
countries and private developers as compared to the terms and conditions of contemplated power sales
agreements and project agreements currently being examined or processed by EDC

»  Assist 1n the drafting of standardized power purchase and project agreement terms and conditions

» Identify any 1ssues or topics within the power sales agreements and the project agreements for additional legal
review with the goal of adopting standard contract language that will be consistent with the requirements of
foreign developers while mamtaming compliance with existing Nepalese laws, acts and regulations

» Liaise with the Fmancial Contract Specialist regarding the development of pricing nisk strategies and
implications 1 the development of such standardized power purchase and project agreement terms and
condrtions

» Develop a “checklist” for documentation necessary to effect a financial closing between private developers
and therr financial lending wstitutions, including, where appropriate, suggested formats and a discussion as
to the reasons for such documentation

One of the aims of the EDC 1s to develop over a period of time switable standardized contract format language
for use m power purchase agreements and project agreements for solicited as well as unsolicited proposals Such
language must effectively apply the representative terms and conditions as set forth in implementing policies,
legislation and acts, while at the same time bemng of a form that will be acceptable to developers and mternational
lending agency standards

14 Outline of Report

Thus report 1s an mtroduction to and overview of the financial documentation required in the implementation of
power projects undertaken by the private sector

The development of power projects n the private sector 1s generally carried out on the basis of the project finance
approach This approach 1s described m Section 2 of this report Four major items that are cnitical to this
approach are then discussed as follows

Acres/USAID Private Electricity Project 1-2
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» Section 3
» Section 4
» Section 5
» Section 6

Project Agreements
Power Purchase Agreements

Rusk
Documentation for Financial Closing

Conclusions and recommendations are given i Section 7 and references in Section 8

An extensive set of terms and definitions relating to project finance 1s given in Appendix A, Glossary

It should be noted that this report gives an overview of the documentation associated with the project finance
approach The discussion given for each topic 1s a guide and should not be construed as having any legal standing
Sample clauses, tables of contents, and lists of requirements, obhigations, and commrtments are provided as
examples only and are not to be considered as applying to all cases They are, however, typical of the public and
private sector, and the degree to which they can be explicitly addressed and negotiated will be reflected n the
viability of the project

Acres/USAID Private Electnicity Project 1-3
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2 Project Finance

21 Defimition and Approach

Private power projects are generally undertaken on a “project finance” basis Project finance refers to a range of
financing structures whereby lenders depend on the performance of the project itself for repayment, rather than
on the credit of the sponsor It 1s also sometimes called non-recourse or limited recourse financing These terms
refer to the fact that lenders have either no recourse or only limited recourse to the sponsors for repayment of
loans

Project finance normally involves the following elements
» Lenders’ rehance on the cash flow of the project for repayment without full recourse to the sponsor

»  Thorough techmcal and financial evaluation of the project by lenders, mcluding the source of revenue stream,
construction contractors, equpment suppliers, operating arrangements and other project features that are
key to mamntaining adequate cash flow for debt service

» Complex loan and security documentation, often mnvolving several lenders and investors
» A detailed process of nisk allocation amongst participants

Project finance structures have appeal primarily because they allow sponsors to undertake ivestments that they
otherwise would not be able to make on the strength of their own balance sheet In this way, they can leverage
their resources and expertise in pursuing profitable nvestment opportunities

A second mmportant reason 1s the nisk sharing which 1s achieved through project finance structures, where
sponsors share project risks with lenders If the project fails, lenders absorb any losses suffered along with the
sponsors

Other reasons for the project finance approach mclude possible tax benefits for the sponsors, and favorable
accounting treatment resulting from categonzing project finance investments as off balance sheet, thereby limiting
a company’s debt exposure

Private power projects are generally developed under the Build-Own-Operate-Transfer (BOOT) method rather
than the Build-Own-Transfer (BOT) arrangement Thus 1s to ensure that the project 1s fully controlled by the
project developer and to nutigate operational risk

Projects are generally financed with a combination of debt and equity Debt 1s a portion of project finance 1n the
form of mterest-bearing loans which have defimtive repayment schedules The mterest rates for these loans are
based on nisk and term Equuty 1s that portion of the project finance generally provided up front, the return on
which 1s not fixed, but 1s calculated on the net profit after all debt payments, operation and maintenance expenses,
royalties, taxes and other payments have been made Ofien, sponsors will arrange construction financing to cover

Acres/USAID Private Electricity Project 241
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the construction phase of a project which 1s normally taken out by equity and long term debt financing once a
project 1s comnussioned

The basic project finance approach 1s described above Outside the scope of this report are such items as the
phasing of loan amounts, the effects of multiple lenders, and the use of vanations to the approach such as
sale/leaseback transactions

22 Participants

As indicated above, 1n the project finance approach to privately financed power projects, lenders depend on the
performance of the project 1tself for repayment rather than on the credit of the sponsor Nevertheless, the sponsor
1s the focus of the activity in putting together the transaction There are a number of participants m such a project
finance transaction, each of whom assumes risks to varying degrees 1n the project development A major part of
the documentation associated with a project finance closing has to do with the allocation and mitigation of nisk
amongst the various participants

The main participants are

» Sponsor or Developer The sponsor takes the leading role i structuring the project He negotiates the
various project agreements (project agreement, power purchase agreement, and other documents), arranges
the financing, negotiates and secures the construction and equipment supply contracts, and other items
associated with project development The sponsor may also supply some of the equity financing, depending
on the size of the project and on other factors particular to the sponsor A sponsor will generally set up a sole-
purpose company, or project company, to assume legal and financial responsibility for the design,
construction, commussioning and operation and maintenance of the project Recourse of the creditors in the
event the project fails 1s then limuted to the project company’s accounts

» Equity Investors These are individuals, groups, or compames that invest equity n a project company

» Lenders Commercial banks or other lending mstitutions such as msurance companes that provide secured
loans or other types of loans to the project company Lenders typically provide the construction finance and
the subsequent long-term debt financing

> Power Purchasers These may be government or mvestor owned utilities, cooperatives, industrial concerns
or sumilar entities

» Government Agencies These are mvolved mn the provision of government assurances and guarantees and
of such items as licenses and permits

»  Construction Contractors and Equipment Supphers These contractors and supphers buld, provide the
necessary equipment, and commussion the power project Often, they are combined under one engineering,
procurement and construction contract

» Operation and Mamtenance Contractor Operate and maintamn the project following completion and
commissioning

Acres/USAID Private Electricity Project 22
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23 Documentation

The purpose of the documentation associated with the project finance method of implementing private power
projects 1s to allocate and nutigate the risks amongst the participants by establishing legally binding obligations,
financial structures, and operational procedures The basic documents mvolved, often referred to as the “Security
Package,” are as follows

v

Project Agreement

Power Purchase Agreement

Production License

Ownership Structure and Agreements

Land Conveyance Agreements

Construction and Equipment Supply Contracts
Supply Agreements

»  Operations and Mantenance Agreement

Y v v v v VY

The above contracts and agreements must be 1n place before financial closing can occur, construction can start,
and loan funds can be disbursed Prior to financial closing, the lenders will wish to be satisfied that all the main
agreements meet their requirements and have been executed Lenders may want legal opinions, independent
engineermg reports, and copies of government approvals In addition, they will want to confirm that the parties
to each agreement are creditworthy and capable of performing under the terms of their respective contracts
Lenders look to the documentation to provide security for the loan, and in the event of a breach of any of the
agreements they may seek the nght to take over the company and mstall their own managers within the framework
of the agreements

Also, as part of the documentation to be 1n place prior to financial closing, lenders will require provisions to
assign title to the project, including the appropriate agreements, to the lender by the developer Ths 1s m effect

a mortgage agreement whereby the project and documents are mortgaged to the lender until the long term debt
1s repaid

Acres/USAID Private Electricity Project 2-3
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3  Project Agreements

31 Purpose and Background

A project agreement 1S a project specific document that consolidates in one document the government assurances
and guarantees to private power developers requured for successful project development and allocation of risk
It 1s one of the principal documents negotiated where governments pursue a “one window” policy to encourage
private development of projects Other names for project agreements are implementation agreements, state
support agreements or concession agreements

A project agreement may contam a variety of commitments, inducements, and guarantees that can be given only
by the recogmzed governmental authority Examples of such 1ssues are

»  Authonzation to do busimess

» Granting of certam tax benefits

» Exemptions from customs duties

»  Appropnate commutments by government required by lenders 1n areas that could affect the project company,
where government policy has not been estabhished

Often, the project agreement will contain terms and conditions necessary to ensure the effectiveness of other key
project agreements, such as the power purchase agreement or, n the case of a thermal or cogeneration plant, the
fuel supply agreement. In effect, the project agreement seeks to guarantee the performance of government entities
mvolved m the project The power purchase, fuel supply, and other agreements and documents have mterlocking
terms and conditions and need to be supported by the project agreement, since lenders are particularly concerned
about government actions that might jeopardize their loans or investments Moreover, i projects with long
payback periods, this concern 1s compounded mn host countries that lack a record of strong support for political,
regulatory, economucal, and financial reforms

If the legal, mstitutional, political, and regulatory environments are conducive to private power development, the
project agreement may be relatively sumple and straightforward Moreover, 1f the public sector 1s not a party
directly mvolved 1n the obligations to private power developers, a project agreement would not be required
However, i such a case, the nisks that would have been transferred to the public sector must be shared, n some
form, among the private parties, both power producer and purchaser

32 Terms and Conditions

Sample 1ssues covered 1n a project agreement mnclude, but are not limted to, the following
321 Government/Purchaser Commitments
(a) Authonization to do Business in the Country

A basic provision that recognizes and authorizes the project company to implement a private power
generating facility

Acres/USAID Private Electncity Project 341
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(b)

©

(d)

@)

(B

(&

(h)

@

Authorization to Generate, Transmit and/or Distribute Electrical Energy
Thus provides for the project company to generate and possibly transmut and distribute electrical
energy under certain controlled conditions

Authority to Obtain Permits
Allows project company to secure construction permits, operating permuts, 1if in comphance with
related laws and regulations

Guarantee of Performance - Sovereign Guarantee

Guarantee of performance of project company, fuel supplier, or other public sector entities who are
party to the implementation and operation of the project means that the government, via a sovereign
guarantee, compensates the project company for failure of one or more of the public sector entities
to perform per agreement

Currency Protection

Currency protection to the power supplier for a variety of currency 1ssues, including convertibility,
availability of foreign exchange, devaluation and repatriation

Tax and Duty Incentives
Can be provided by creating decreases and /or total exemption from tax and duty obligation

Changes In the Law and Regulations
Legislative protection agamnst changes mn the law and regulations which would adversely affect or
potentially affect the participants in the project

Force Majeure

Financial protection aganst certain force majeure events such as war, msurrection, and general
strikes Force mayeure should cover only exceptional circumstances and not normal business risks
It should be noted that there may be relief of performance obligations under a force majeure

situation but no relief from payment obligations Such risk 1s shared between the developer and the
purchaser

Work Permits
Work permuts and visas authorize import and use of specified foreign work force

322 Pnvate Power Developer Commitments

(a)

(b)

(©

Laws and Regulations
Comply with laws and regulations of host country

Project Development

Undertake project development including feasibility studies, permits, licenses, agreements,

financing arrangements, design, construction, commuissioning and operation and maintenance

Project Financing
Obtain project financing and achieve financial close within specified parameters including time

Acres/USAID Private Electricity Project 3-2
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(d) Descriptions
Describes form of company, ownership, registration, and terms of ownership

(e) Insurance
Project msurance to be obtamned such as workmen’s compensation, fire, auto, theft, busmess
interruption, political risk and currency nisk

323 Mutual Obligation/Commitments

(a) Termmation

Termination defines under what conditions one party or the other can terminate the project
agreement and the recourse should termmation occur

(b) Penalties
Penalties define type, form, value of penalties imposed should a party fail to perform For example,
hqudated damages may be applied for events such as late completion of construction

(c¢) Governing Law and Arbitration

The governing law of the agreement 1s generally the law of the host country Arbitration 1s usually
performed under rules of an mternational agency This 1s further discussed i Section 4, Power
Purchase Agreements

(d) Loss and Damage
The government and project company will mutually secure the other party agamst loss and damage
anising from the performance of contractual obligations within certam hmatations

(¢) Language
Generally English 1s the recogmzed international language for documents such as project
agreements

33 Government Policies, Acts, and Rules

HMG/N has established the framework for private development by means of the followimng pohcies, acts and
rules

>

>
>
»

v

>

Hydropower Development Policy, 2049 (1992)

Water Resources Act, 2049 (1992)

Foreign Investment and One Window Policy, 2049 (1992)
Industrial Policy, 2049 (1992)

Electricity Act, 2049 (1992)

Electricity Regulation, 2050 (1993)

Some of the more specific incentives to enhance the anticipated development of hydroelectric power resources
n the private sector mclude

Acres/USAID Private Electricity Project 3-3
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»  “One Window” Policy
The Electricity Development Center (EDC) 1s the agency responsible for all licensing, assistance,
coordination and ongong interactive authonty for all projects licensed under the recently enacted legislation

» Licensing Provisions
Under the current regulations a license for survey 1s 1ssued within 30 days of application with the license 1n
effect for up to five years This enables the developer to perform the necessary technical studies, negotiate
a project agreement and a power purchase agreement, arrange for the financing, and finally apply for a
production license Production licenses for construction and operation of power projects and can be awarded
for pertods of up to fifty years

» Water Rights
License provisions give the licensee exclusive rights for the use of water for the project Such water nights
are specified as to the location and specific quantity required for the hicensed project

» Environmental Requirements
All projects must comply with the existing rules and regulations regarding environmental impact mutigation
and must be developed without substantial adverse environmental impact -

» Public Participation
HMG/N requures the public mvolvement i the development of new projects Under current provisions,
public notice 1s given of the proposed projects Public comments are mcorporated into the decision making
process as the license applications are reviewed

» No Nationalization of Projects
All such projects established by the private sector will not be nationahized during the term of the license

» Investments Allowed
In order to provide flexibility in mvestment opportunities, HMG/N will allow investments comprising the -
following
- Sole venture of national or foreign investors
- Jowt venture of national and/or foreign investors
- Jomt venture of government and national and/or foreign investors

» Repatriation of Foreign Exchange
Liberal policies on foreign exchange repatriation of loan principal and interest on debt, the return on equty,
and the sale of share equity All repatriation 1s guaranteed at prevailing rates

» Income Tax Incentives
Tax holidays are given for up to 15 years on hydropower generation projects, to 10 years on transmussion
projects and to five years on distribution projects Developers with operation and mamtenance contracts
recerve a tax holiday for a pertod of five years In addition, foreign lenders are exempt from tax on mnterest
earned and equity nvestors are exempt from tax on dividends All developers remnvesting in or upgrading

therr existing projects during the license period will receive a tax exemption on 50 percent of the amount of
the remvestment

Acres/USAID Private Electricity Project 3-4
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» Import Concessions

For materals and equipment associated with the projects, only 1 percent customs duty will be assessed
Additionally, there 1s no import license fee nor any type of sales tax

» Royalty Payments
Royalties for the first fifteen years of operation are levied at the rate of Nrs 100 per kW of wnstalled
generation capacity with an energy charge of 2 percent of the average tariff per kWh After the fifieenth year,

the royalties mcrease to Nrs 1000 per kW of mstalled capacity and 10 percent of the average energy charge
per k\Wh

34 Comparison of Project Agreements

The terms and conditions of two documents from the Asian region and mtended for privately financed
mdependent power projects were reviewed and compared to the terms and conditions of contemplated power sales
agreements currently being exanned or processed by EDC These documents are as follows

»  Draft Standardized Implementation Agreement - August 1994 - Water and Power Development Authority -
Pakistan

»  Applicable Legal/Regulatory Issues for IPPs in Thailand - Attachment F to the Request for Proposals for
Power Purchases from Independent Power Producers - Electricity Generating Authonty of Thailand - 1994
Sohcitation

Comparnison of selected items are as follows

»  “Window” Policy

Nepal has such a policy Thailand does not - there appear to be a lot of mdividual permuts that have to be
obtamed Pakastan has a “one window” policy which 1s administered by the Private Power and Infrastructure
Board

» Licensing Provisions
Pakistan  Not stated in implementation agreement but 1t 1s understood that licensing requirements exist

Thailland  The following documents have to be obtamed
- A construction permut from the provincial government
- A factory operation license from the Mistry of Industry
- A concession from the Mimstry of Interior
- If the plant capacity 1s 200 kVA or more, an additional license 1s required from the
Department of Energy Development and Promotion at the Miistry of Science, Technology
and Environment

Nepal A survey license will be 1ssued within 30 days of apphication for a period of up to five years

Followmg this, a production license 1s required for a generating plant and another production
license 1s required for any transmission line needed

Acres/USAID Pnvate Electnicity Project 35
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» Water Rights
Pakistan  Not stated in the implementation agreement but arrangements are likely to be n effect

Thailland  Not really stated in the 1994 solicitation document what the position of a hydroelectric project
would be For a water supply, the solicitation document states that the IPP may need to negotiate
a water agreement with the owner of the water Such negotiation may be with the Provincial
Waterworks Authonty or the Industrial Estate Authonity of Thailland Both agencies are
empowered to enter mnto such an agreement under the Provincial Waterworks Act and the
Industnial Estate Authority of Thailland Act Frequently, however, such agencies are reluctant
to commut contractually to provide water to an IPP or any party on a long term basis

Nepal License provisions give the licensee exclusive nghts for the use of water for the project Such
water nights are specified as to the location and specific quantity required for the licensed
project

» Environmental Requirements

Pakistan  Not stated in the implementation agreement, but 1t 1s understood that developers of all power
projects must prepare for submussion to the government an environmental and social soundness
assessment The assessment requires a full description of the project and the affected
environment, the collection of at least one year of baseline data covering meteorological
mformation and water quality data, and evaluations of socioeconomic impact, resettlement of
local population, hazardous waste, and matenial handling The assessment also has to nclude
a nutigation and resettlement plan, if needed, showmg costs, duration, and other factors Finally,
an ongoing monitoring plan must be drafted for continued environmental compliance

Thailland  The bulk of the laws and regulations concerning environmental matters are contamned in the
Enhancement and Conservation of National Environmental Quality act and the Mistenal
Regulations 1ssued under the Act A complete review of these laws and regulations would be
necessary before the prehmunary plant design and specifications are determined

Nepal All projects must comply with the existing rules and regulations regarding environmental impact
mitigation and must be developed without substantial adverse environmental impact

» Nationalization

Pakistan ~ Not clear from draft implementation agreement but 1t 1s understood suitable guarantees are m
place

Thailand  Certain guarantees and protection from nationalization of assets, state competition, state
monopolistic policies, and price controls

Nepal Al such projects established by the private sector will not be nationalized during the term of the
hcense
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Investments Allowed
Pakistan  Not stated mn the draft implementation agreement

Thailand  Utilities as an area of special encouragement Criteria for Jomt Ventures available

Nepal In order to provide flexibility in mvestment opportunities, HMG/N will allow investments
comprising the following
- Sole venture of national or foreign mvestors
- Jomnt venture of national and/or foreign mvestors
- Jomnt venture of government and national and/or foreign mvestors

Repatriation of Foreign Exchange
Liberal pohcies on foreign exchange repatriation of loan principal and mterest on debt, the return on equity,

and the sale of share equity are pursued n Pakistan, Thailand and Nepal All repatriation 1s guaranteed at
prevailing rates

Income Tax Incentives

Pakistan  Project company not subject to tax on mcome from the sale of electricity During the term of the
power purchase agreement, a non-resident lender will not be subject to taxation on mcome from
mterest, mark-up, fees, or other payments arising from loans extended to the project company
for purposes of the design and construction of the complex and the permanent financing
provided to the project company for the project pursuant to the financing documents Foreign
investors will be governed by the bilateral tax treaties with their respective countries If there
1s no such treaty, the foreign will be taxed an accordance with the Laws of Pakistan

Thailand  Income tax exemptions for three to five years (normal situation) or eight years (exceptional
situation)

Nepal Tax holidays are given for up to 15 years on hydropower generation projects, to 10 years on
transmussion projects and to five years on distribution projects Developers with operation and
maintenance contracts receive a tax holiday for a period of five years In addition, foreign
lenders are exempt from tax on mterest earned and equity mvestors are exempt from tax on
dividends All developers remvesting 1n or upgrading their existing projects during the license
period will recerve a tax exemption on 50 percent of the amount of the remvestment

Import Concessions

Pakistan  Excise duty 1s not apphicable to sales of electricity or loans from foreign lenders Sales tax 1s not
apphlicable to the sale of electricity and there are no octro1 charges on the supply of electricity
No customs duties will apply prior to the commercial operations date

Thailland  Import duties are exempted or reduced on equipment and machmery used n the construction and
operation of the project

Nepal For matenals and equipment associated with the projects, only 1 percent customs duty will be
assessed Additionally, there 1s no import hicense fee nor any type of sales tax
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> Royalty Payments
Pakistan  No reference in the draft implementation agreement

Thailland  No reference 1n the 1994 sohcitation document

Nepal Royalties for the first fifteen years of operation are levied at the rate of Nrs 100 per kW of
mstalled generation capacity with an energy charge of 2 percent of the average tanff per kWh
After the fifieenth year, the royalties increase to Nrs 1000 per kW of mstalled capacity and 10
percent of the average energy charge per kWh
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4 Power Purchase Agreements

41 Purpose and Background

The power purchase agreement establishes the power sales obligations between the project company and the
power purchaser and 1dentifies the type of transaction (e g , BOO or BOOT) Although the terms and conditions
are often complex, the power purchase agreement commts the producer to specified conditions (e g , maximum
output, total electrical generation mn kilowatt hours) over a defined period and commits the purchaser to
compensate the producer by an established amount and taniff rates whenever the facility 1s available and capable
of generating power

Because the power purchase agreement provides the only revenue stream for repayment of debt and return to
mvestors, 1t 1s important to the lender Consequently, the terms and conditions of this agreement will be heavily
influenced by the lender’s desire to enhance potential revenue and mummze nsk In this case, the risk to be
avoided 1s the reduction or termination of the revenue stream, regardless of the cause The greater the real or
perceived risk to the project company, the higher the price the purchaser can expect to pay

42 Comparison of Power Purchase Agreements

The terms and conditions of power purchased agreements from the Asian region and ntended for privately

financed independent power projects were reviewed and compared to the terms and conditions of contemplated

power sales agreements currently being examined or processed by EDC These agreements are as follows

»  Draft Standardized Power Purchase Agreement - June 1994 - Water and Power Development Authority -
Palastan

» Model Power Purchase Agreement - Electricity Generating Authority of Thailand - Appendix B to the
Request for Proposals for Power Purchases from Independent Power Producers - 1994 Solicitation

Comparisons of selected items are as follows
421 Tanffs

The above referenced Pakistan and Thailand power purchase agreements appear to be for large thermal
plants and the agreements are fauly lengthy and complex Both employ one part tariffs All the
agreements including that reviewed for Nepal have provision for escalation

422 Force Majeure

Pakistan, Thailand and Nepal agreements have substantial clauses defining Force Majeure n terms
events beyond the reasonable control of the parties and making provision for delays, payments, and
notifications
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4 23 Dispute Resolution

Pakistan Resolution by Parties
Mediation by Expert
Arbitration Rules of Procedure for Arbitration Proceedings of the International Center
for the Settlement of Investment Disputes (ICSID)
Location of Arbitration  Islamabad, Pakistan. However, 1f Project Company pays, then
they have the night to hold the arbitration in London, England

Thailand Resolution by Parties
Resolution by Expert
Arbitration Arbitration Rules of the International Chamber of Commerce
Location of Arbitration - Thailand

Nepal Dispute resolution by mutual agreement
Arbitration in accordance with the rules of the Umited Nations Commission on
International Trade Law (UNCITRAL) Arbitration will be conducted in Kathmandu,

Nepal
424 Term
Pakistan 30 years - can be renewed for a further five years
Thailand Not given - provision for extension on mutual terms
Nepal 25 years - may be extended by mutual agreement

4 25 Events of Default

Each of the power purchase contracts reviewed contams event of default clauses specific to the individual
projects

426 Changes in Law

The Pakistan, Thailand and Nepal contracts have provision for changes m law All have provisions for
determining and putting mto effect any adjustments necessary

427 Governing Law

Pakistan Laws of the Islamic Republic of Pakistan
Thailand Laws of Thailand
Nepal Laws of Nepal
Acres/USAID Private Electncity Project 4-2
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428 Language
Pakistan Enghish
Thailand The agreement 1s executed mn English and all modifications, amendments and waivers

of any provisions of the agreement will be in English All other documents, notices and
communication m connection with the agreement will be 1n the Thai language

Nepal Enghsh
429 Liquidated Damages

Both the Pakistan and Thailand agreements have provision for liqudated damages However, this does
not appear to be the case n the Nepal agreement

43 Terms and Conditions

A typical table of contents of a power purchase agreement 1s given in Appendix C A discussion of the various
agreement terms and conditions 1s as follows

431 Preamble

(a) Article 1 - Defimtions and Interpretations

Provides the meaning of sigmificant words or word groups used in a document Definitions should
be as unqualified, unambiguous, and precise as possible - any qualifications should be dealt within
the body of the power purchase agreement For example, “Change in Law” may be defined too
widely to mclude not only any amendment n a law but also virtually any action or order by
government Such a wide defimtion may allow the developer to claim monetary compensation for
an infimte number of eventualities which the purchaser has to control and which will be quite
unpredictable The objective of the purchaser should be to narrow this down by trying to specify
those charges which may have a direct bearing on the project company Simularly, the developer
may try to hedge s nisks through the “defimtion” route by putting in a number of qualifications
in definitions of terms like “capatal cost,” “construction period,” and “available capacity ”

(b) Article 2 - Sale and Purchase of Energy and Capacity
Contams statements a project company agrees to sell power to a purchaser per terms and conditions
of the agreement, and that purchaser agrees to the terms and conditions The project company 1s
obligated to provide a number of documents that verify and certify characteristics of the generating
facility The producer will make available and sell to the purchaser, and the purchaser will purchase

from the producer for an agreed-on compensation a specified maximum dependable capacity and
an associated energy output of the plant after its commercial operation date

(c) Article 3 - Conditions Precedent
Conditions precedent have to be satisfied before the respective obligations of the parties become
operational The obligations of the project company include provision of
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- All permits and approvals (Environmental, land use and siting and others)

- Other contracts (Fuel, land purchase/lease, engineering, procurement, and construction,
operation and maintenance, thermal sales and others)

- Development and financing (Time frame and schedule for completion)

- Various legal opmmons including one relating to enforceability of this agreement

The obligations of the purchaser include various legal opmions such as purchasers’ ability to enter
mto and perform 1ts obligations under the agreement The obligations of both the purchaser and
the project company should be tied to specific end dates with appropnate actions delineated if these
dates are not met

Article 4 - Term and Termination

Identifies the effective start and end date of the agreement, conditions under which 1t can be

extended and/or termunated, and the process and remedies for termunation The term of the

agreement 1s generally stated i years from the date of commercial operation of the plant The

agreement should be 1n effect at least as long as there 1s outstanding debt The purchaser should

carefully examme 1f there 1s any particular economic benefit in agreemng to a longer term than this

Disposition of project facilities at the termination of the agreement should be specified This may

mclude physical transfer or purchase of the facility, continuation of the agreement, or hqudation

of salvageable assets Provisions should be made for events of defanlt Examples of default

mclude

- Matenal breach of obligations not cured within a reasonable tume

- Insolvency of project company

- Failure to produce a certam mmmimum amount of energy or achieve a certain availability of plant
over an extended period of time

For any event of default m the power purchase agreement, a “cure” period should be established
Only if no cure 1s effected should penalties be applied As the power purchase agreement 1s meant
to be worked for 1ts entire term and notice of termination should be resorted to only 1 most
extraordinary circumstances, this provision should have equitable and symmetrical terms for

- Kind of default

- Mechamsm for notice (including notice period)

- Cure

- Payment obligations

- Good faith discussions

- Other items

The termunation provisions will vary depending on the stage at which 1t takes place - for example,
whether duning the construction stage, or while in operation, or whether before or after the debt has
been paid off  The termunation provision will also usually require the purchaser to buy out the plant
at a defined price according to a given formula in the power purchase agreement

Article 5 - Pre-operation Period
Contamns the responsibilities of the project company and purchaser during the permut, construction,
testing, and start-up period Termunates at commercial operation date
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- Development Stage The scheduled milestones and deadlines should be given, including
completion of hicensmg and closing of construction financing Purchaser may have obligations
to assist with authonizations but should be careful not to assume any contractual obhigations

- Construction Stage The power purchase agreement should provide a contractual obligation
on the project company that the power station enters mto commercial service by a specified date
Also, the power station has to meet specified technical parameters, including the abihity to
deliver power by a given date Project company has to assume the design nisk and suffer
penalties if requirements are not met due to deficiencies of design If through project company’s
fault, the plant performs below the guaranteed performance, then project company should suffer
penalties on their electric rate until the correct performance 1s achieved Therefore, the
purchaser should have the rnight to monitor the construction stage, including
-- Reasonable access of purchaser’s representative to the construction site
-- Penodical reports on the progress of construction

- Commussioning and Entry into Commercial Service The power purchase agreement should
provide significant penalties for
-- Delayed entry into commercial service
-- Shortfall in the nameplate capacity

Article 6 - Control and Operation of Facilities

Describes how the facility will be operated and mamtamed, how power will be dispatched, and the
types of documents and records to be mamntamed The power purchase agreement should state in
detail the project company’s duty to operate and mamtaimn the power station 1n accordance with
good ndustry practice and purchasers grd requirements The scheduled maintenance should be
clearly stated A purchaser’s right of access should be clearly stated

Article 7 - Testing and Capacity Rating

Estabhishes a program for determimng the maximum rehable electrical power generating
capabilities of the facility under various conditions If test results are acceptable, the facility will
be placed 1n operation

Article 8 - Interconnection
Describes the iterconnection point at which responsibility transfers from the project company to
the purchaser Details the responsibilities of the project company and the purchaser m the

planning, design, construction, commssioning, and operation and maimntenance of the
mterconnection facilities

Article 9 - Metering

Describes how power generation will be measured, metering responstbilities, and other terface
responsibilities between the project company and the purchaser The responsibilities of the project
company and purchaser for wstallation and operation and mamtenance of commumnications
equipment as well as the measurement of energy output and dependable capacity using the plant
metering system, should be stated. Typically, the power purchaser will control the measurement of
the energy output and dependable capacity
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Article 10 - Rates and Charges

Describes the price of power to be paid by the purchaser to the project company for the duration
of the agreement, which 1s stated on a umt rate basis (such as price/kWh) to include both energy
and capacity charges or broken down nto 1ts components Pricing formulas are often complex and
comprise a number of components that reflect fixed and vanable costs of power generation,
including debt service, fuel cost, and operating and mamntenance costs These components 1n turn
are based on actual costs, cost indices, or other methods

Article 11 - Fuel Price Provisions

Plant fuel should be described 1n detail, mcluding constituent make-up, heat content, limits on
contaminants, supply pressure (if gas) and other qualitative measurements Fuel can be a pass-
through cost from suppler to purchaser or, depending on the risk the participants are willing to
accept, and be tied to a price index As fuel 1s the major operational cost for most technology,
treatment and recovery of fuel cost 1s critical to power price

Article 12 - Billing and Payment Procedure

Procedures should be given here for meter reading dates, time periods for preparation and delivery
of bills, time periods for rendering payment, mterest rate for late payment, and procedures for
disputed payments

Article 13 - Changes in Law
Provides for protection of the project company should the law change to adversely affect the cost
of construction or operation

Article 14 - Force Majeure

Defines what events constitute a force majeure such as acts of God, war, riots, nonculpable labor
strikes, and their consequences to each of the parties during the term of the agreement Force
majeure events should be clearly defined and should not be too wide They should cover only
exceptional circumstances and not normal business risks Insurable events should be kept out of
force majeure The manner of intimating to the other party about a force majeure situation, the
remedy, etc should be spelt out n detail m the power purchase agreement

Article 15 - Representations, Warranties and Covenants

Conveys agreement of the project company to operate the plant as designed within the laws and
regulations of the terntory Certafies that the project company 1s a vahd legal entity, will use
acceptable business practices, and provide information (as mutually agreed upon) to the power
purchaser

Article 16 - Liability, Noncompliance, and Guarantees
Includes mdemnification obligations between project company and purchaser, and form and hmits
of facility completion guarantee Specific obligations of one party to the other should there be plant

equipment failure, property damage, or failure to provide electrical capacity as specified may be
provided
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(q) Article 17 - Insurance
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Delineates the type and limits of insurance to be obtaned by the project company, including
business mterruption msurance

Article 18 - Governing Law
Identifies under which law the agreement will be governed Usually, this 1s the law of the host
country

Article 19 - Dispute Resolution

Thus article defines the process by which the project company and the purchaser can settle disputes
about the mterpretation of agreements and performance of various commutments This process may
mclude a mutually apponted operating commuttee, discussions, referral to an expert and arbitration
m a predesignated location With regard to goverming laws, 1t should be appreciated that it 1s
possible to have one substantive law governing the power purchase agreement and a different law
governing the procedures for arbitration The goverming law should be the law of country The
developers generally msist on arbitration mn accordance with one of the recognized international
conventions on arbitration procedures and often requure the arbitration to be outside of the host
country and under the law of the place of the arbitration The common mnternational procedures
used m such arbitration are the following

- UNCITRAL Rules - Umted Nations Commuission on International Trade Law

- ICC Rules, Pans - International Chamber of Commerce

- ICSID Rules - International Centre for Settlement of Investment Disputes

There are some common musconceptions about these conventions It 1s important to realize that
accepting one of these for arbitration does not amount to compronusing a country’s sovereignty
These simply lay down procedural details hike notice period, number of arbitrators’, appomtment
of arbitrators’, statement of defense, evidence and hearings, deposit and apportionment of costs,
etc It 1s not obligatory that arbitration has to be outside the host country in case one of these
mternational rules of arbitration 1s accepted It 1s possible to have arbitration within the country
with these rules  Arbitration should be a last resort Prior to that, the power purchase agreement
should provide detailed arrangements for resolution of disputes through mutual discussions at
appropnate levels, conciliation, with the help of experts, etc

(t)y Article 20 - Notices
Provides for method, language, process, and distribution of notices among parties
(u) Article 21 - Miscellaneous Provisions
Includes a variety of other general terms and conditions considered necessary but not warranting
a separate section
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5 Risks

51 Risk Categories

The development of power projects on a project finance basts mvolves risk for all the participants, including the
project sponsor or developer, equity mvestors, lenders, power purchaser, government agencies, construction
contractors and equipment suppliers and the operation and mamtenance contractor The ability of the parties to
agree on how risks will be shared 1s often the key to a successful project However, when developers are unable
to provide guarantees adequate to satisfy lenders, lenders will seek government guarantees Rusks fall into five
categornes as follows

» Commercial Risks

» Political or Country Risks
»  Fmancial Risks

» Legal Risks

» Force Majeure

Each of these nisks 1s discussed below followed by a brief note on government guarantees

This section should be read m conjunction with the report prepared by the Financial Contract Specialist which
provides a financial model for the project finance approach and covers the financial analysis, risk analysis and
nisk mitigation of projects  The success of the financing process 1s largely related to the management of risk and
the ability to negotiate an equitable sharing of the various nisks  The rate of return of the project company 1s one
of the factors mvolved It may be that a higher rate of return for the project company may be worth the additional
nisk they may be prepared to take This section defines the risks The Financial Contract Specialist 1s providing
amechamsm for how risk can be shared This two-way approach 1s to aid in the understanding of risk and the
quantification of risk for the development of a privately financed power project

52 Commercial Risks

The main commercial and operational risks are construction/completion nisk, inflation risk, technology nisk,
operating risk, and regulatory nisk  For example, a delay 1n project completton may require the power purchaser
to obtam power from another source, possibly at a hugher cost Delays m completion or increases mn construction
costs affect the developer and the lenders During the operating phase, the failures are mamfested through poor
technical and financial performance

These risks are mitigated by arranging a well-thought-out project structure with rehiable and expenenced
construction companies and operations and maintenance contractors It 1s essential that construction and
operation and maintenance contractors possess the technical, managenal, and financial capabilities to assure
completion of the project and 1ts continuing operation This may be accomplished by prequalifymg contractors
and carefully reviewing the contractors” past experiences and commitment on simular projects Liqudated
damages provisions n the construction and operation contracts are a second hine of defense Further mitigation
1s provided by securing completion guarantees from contractors The project company can mimmuze risks
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through the quality of its own management and technical resources and through its ability to manage the
contractors and the project’s financial and commercial agreements

53 Political and Country Risks

Political nisks are those associated with changes of government, executive actions, laws and policies which
adversely affect a project’s operations, 1ts owners or 1ts lenders Political risks are sometimes insurable by
multilateral nvestment/financing agencies Ultimately, through whatever means, 1t 1s the host government and
1ts electric power utilities that are best able to mitigate political isk - Therefore exther directly or indirectly, such
risk will generally be allocated to and borne by the host government

Major pohtical nisks are the potential for nationalization of project assets, enforceability of contracts, and changes
n political support and laws These are discussed further below

531 Potential for Nationalization of Project Assets

Although nationalization and expropriation of property may not currently be a problem m the country
concerned, and although the assets and property of foreign persons may currently be protected by the
constitution of the country, developers and providers of capital should be aware of the possibility of such
government action, however unlikely 1t might seem to be

Host governments of developing countries and their electric utilities should be prepared to provide
sufficient comfort to the project sponsors and lenders that nationalization or expropriation will not occur,
or 1f they do that the project sponsors and lenders will be made whole with respect to their mvestment
and expected return  In addition to such host government support, project sponsors may be able to rely
on the special country mnsurance, to the extent 1t 1s available for the country n question, made available
by multilateral investment agencies However, such msurance 1s difficult to obtawn, and, 1f available at
all, 1s very expensive In most cases, the cost mvolved 1s passed on to the purchaser

5 3 2 Enforceability of Contracts

This 1s fundamental The enforceability of written contracts 1s crucial to successful project finance, since
contractual terms are the basis for the financing of the project Only through mutual assurance of
enforceability can the parties realize the allocation of risks and benefits agreed to at inception of the
project

Since national or local governments, or government controlled entities such as power utilities often are
parties to project agreements, additional 1ssues are raised  These 1ssues include the extent of sovereign
immunity, the availability of unbiased forums for dispute resolution, and whether performance may be
subject to budget or other regulatory and political procedures

In the United States and other industrialized nations with recorded histories of governmental enforcement
of private and public contracts, as well as an established, independent and stable judiciary, the question
of enforceability of contracts 1s normally not a sigmficant issue It 1s usually addressed by the receipt
of “legal opmons™ of well-respected law firms indicating on what basis the parties will be able to
enforce their contracts
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In countries which do not have a history of enforcement of contracts and independent judiciaries, the host
government will need to be prepared to provide the comfort and support (as may be required by the
mternational lending and project finance community) that all contracts made and performed in the host
country will be observed and enforced The host government’s attorney and local private attorneys will
also need to provide legal opimons on enforceability In some countnes, special statutes have been
passed to ensure contract enforceability

5 33 Changes Iin Political Support and Laws

Generally, nvestors 1n project financed power plants are unwilling to assume the risk that a change
political prionties or control may result i a change mn law or policy that will in turn mcrease the
projected cost of owning and operating the power plant or distributing and repatriating profits Project
mvestors may also be concerned that short of outright expropriation, more gradual changes m political
support or withdrawal of cooperation by government-owned utilities could over time effectively
undermine the legal and regulatory framework upon which projects were built (a so-called, “creeping
expropriation”)  Since the cost of and financing for a 30-year power plant 1s fixed when construction
commences, any change on policy or law thereafter which reduces the mvestors’ projected returns will
not only adversely affect the mvestors It wall also lumt the ability of the host government to estabhsh,
mantamn and expand a privately financed electric power mndustry While some forms of political nsk
msurance, 1f available, may partially address these concerns, the host government should be willing to
address and assume the risk of changes mn policy and law which occur after the financing closes

Financial Risks

541 Currency Fluctuation

In the United States or the Umted Kingdom, for example, currency fluctuation for independent power
projects 1s not usually an 1ssue since the funds to construct the power plants are provided in the same
currency by which revenue payments will be made to the owners of the project

Ths situation 1s unhkely to exist m most other nations since much of the equapment and construction
cost will be denominated 1 currencies other than those of the host country Insurance (including
multilateral-sponsored nsurance) 1s generally not available for the currency fluctuation sk  Therefore,
the project must erther fix currency fluctuation risk through often prohibitively expensive (and sometimes
unavailable) financial market instruments or obtamn the night to pass-through the cost of currency
fluctuation In any event, lenders will not accept currency fluctuation risk and most developers will insist
on hmiting their liability for any such risk  Thus, although this nisk 1s one of the more commercial and
marhet related risks, it remains a risk for which the host government should be responsible The utility

would have had to mcur such risk anyway 1f 1t had purchased the quality overseas equipment offered by
the developer and financed 1t m the same manner

54 2 Availability of Foreign Exchange
Unless a nation has substantial exports to the nation from which most of the goods and services to

construct the project are to be sources, a significant 1ssue will be whether the host country will have
sufficient reserves of the source nation’s currency to enable the project nvestors to be paid m the
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currency agreed to  Some of the risk associated with foreign exchange can be mitigated by sourcing
matenals and goods for the project in the host nation Ordmarily, however, only a central bank type of
assurance on this 1ssue will satisfy project participants that the debt will be repaid 1 the currencies
agreed to and that profits can be repatnated

54 3 Local Inflation

As the rate of inflation n industriahzing nations often fluctuates greatly, more attention 1s paid to this
risk than in ndustrialized nations where mflation 1s more predictable The purchasing electric utility

should be prepared to accept the cost of local mflation and be prepared to work with the developer to find
ways of muting this nisk

5 4 4 Credit Worthiness of Local Utilities

In industnahized nations, lenders who provide financing for power plants rely heawvily on the
creditworthiness or “investment grade rating” of the utiity which has agreed to purchase the power
plant’s output The creditworthmess 1s determined by reviewing the financial performance reports of the

utility as reported 1n standard accounting reports, audited by professional and recogmized accounting
firms

For governments and electric utilittes which have not had much transactional expenience with persons
other than another government agency, establishing such accounts and records may take years before
sufficient credit worthmess could be established and ratings determined

Therefore, many of these local governments and utilities will have to provide erther a special security for
therr payment obligations with respect to the power project (for example, security mterests m the

recervables of retail electricity customers, urevocable letters of credit, etc ) or a form of support from
the central government

For cash flow nisks, irevocable letters of credit should be provided to address the question of cash flow
hquidity

545 Impact of Taxes and Fees on Costs
of Construction and Repatriated Funds

An important determnant of the economic viability of the project 1s the impact of taxes and other

government fees on project costs and repatnated funds The tax implications of cross-border projects
and the availabihity of exemptions requure careful review and discussion

Legal Risks

Just as m the case of political risks related to enforceability of contracts, the success of project finance depends
on the adequacy of the legal system to assure enforceability of the various project contracts among the parties
to the agreements themselves Consequently, the legal risks, those related to the project contracts as well as the
legal structure and regulatory environment under which the power plant will be developed, are paramount

Acres/USAID Private Electncily Project 54

22~



1

Pnivate Power Project Development
Financial Documentation

551 Legal Framework

A favorable legal framework and environment will provide, among other provisions, at least the

followmg

- Legal precedent or statutes which clearly and unequivocally provide for the enforcement of all
written contracts, regardless of the nationality of the parties

- Aregulatory framework, including requirements related to rehable, long-term demand forecasts and
market based pricing of electricity, which encourages the retail utilities to develop nto well
capitahzed, professionally orgamized, accountable and largely self sufficient utihties

- A regulatory framework that allows sufficient latitude for (1) the market pnicing of electricity
generated by the independent power plant and (1) lumited regulation of the power plant’s operations
(other than to ensure public safety and reliable service)

- A central and local government framework that allows the developer to (1) determune 1n advance the
environmental, construction and other permits and governmental authorizations required to develop
the project and (1) know that when the developer meets such objective requirements the permut or
authorization will be provided in the ordinary course

- Arelatively free market environment i which the developer and contractor can negotiate relations
with labor

- An orgamzed and proven system for establishing security interests in real and personal property

- Lattle to no regulation of the ownership of the entity which owns the power plant, or of the
distribution and repatriation of profits

- Anmdependent, properly staffed and honored judicial system which bases its decisions on precedent
and established rules of procedure

An unfavorable legal framework or regulatory environment 1s probably mn place if any of the

following exists

- Extensive regulation of the independent power plant and 1ts owners as 1f the plant were a retail
monopoly hike most utilities

- Alegal framework that requires the mdependent power plant to bear substantially greater risk than
the state owned utility would wncur 1f 1t were to build the new plant

- Laws restncting the repatriation of profits or nationality of those having an mnterest in a power plant

- Legal precedents and government action wrrationally setting aside established legal protections and
benefits, ncluding security interests

- Laws, including tax policy, which discriminate in any substantial way aganst the newly created
independent power industry or private firms which are owned by foreign nationals

552 Dispute Resolution Procedures

In countries which are just begmning to permut foreign private mvestment or which do not have an
established and historically rehable judiciary, attention to dispute resolution procedures and forums 1s
very important Ultimately, recourse to the host nation’s courts may be acceptable or even preferred, but
n most newly industrializing nations arbitration, n accordance with some mternationally recognized and
established standards and rules, will be the preferred means of dispute resolution Such arbitrations
usually are required to take place 1 some neutral location even 1if the host nation’s laws are controlling
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In addition, the developer and the lender will require comfort that the host government will not utilize
the shield of sovereign immunity to avoid judgements and arbitration awards, such comfort provisions
mught, for example, permit the successful party the night to attach and collect assets of the host
government held outside the host country

553 Limited Liability Concepts

One of the ways the developer of a project financed power plant ensures that its hability for
development, construction, and operation of the power plant will be at least structurally limuted 1s to rely
on the limited pass-through hability of subsidiary corporations and partnerships

In other words, once the developer has capitalized the project company, 1t must be assured that m the
unlikely event that the project company’s habilities ever exceed its assets (or even 1f just the cash flow
turns out to be sufficient at one particular moment) that the developer’s/owner’s of the power plant
will not have residual responsibility to assume and satisfy such habilities Most nations provide for such
limited hability corporations and partnerships Local legal opimions will be required to warrant the
linmted hability status of such project compames

554 US and Other Foreign Laws Applicable
to the Developers/Owners

Host nations and their utihities also need to be prepared to understand and respect the U S laws and
regulations which U S corporations may be subject to mn thewr activities abroad Many of the
corporations developmg power plants around the world are regulated with respect to some of their
operations Such developers will strive to structure their development and ownership of an overseas
power plant m such a way so as to avoid or mmumze home country regulation or other adverse
accounting or reporting requirements

In addition, because many of the developers are publicly owned corporations, they are subject to
substantial public disclosure requirements about their actvities and the activities of their subsidiaries
Corporations are also subject to required internal procedures and approvals of their boards of directors
and shareholders pursuant to the corporation’s articles of association and bylaw Those requirements
generally are not a barrier to Nepal ventures by U S companies

Fmally, allUS developers are restricted by law, and most are restricted by thetr own corporate ethical
policies, from making special payments or gifis to any government official (including officers of
government owned corporations), in order to obtaimn special treatment Some developers may ask the
utihity they deal with to assist them m ensuring that such payments are never made by any of their
employees, partners, or agents

Force Majeure

Force majeure events should be clearly defined and should not be too wide They should cover only exceptional
circumstances and not normal busimess risks
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57 Government Guarantees

Government guarantees are often needed to assure the project that certain events within the control of the
government will or will not occur If such assurance 1s breached, project companies and mvestors will be

compensated or relieved from the consequences of these events Most of the events would fall within one of the
nisk categories discussed above

Comprehensive coverage of all project risks through a blanket government guarantee 1s not generally feasible
The actual requirement for government guarantees will depend on the characteristics of the project and the extent
of theishs The ability of the sponsors to structure the various agreements so that those risks are mitigated will

minimize the need for government guarantees Normally, government guarantees are a product of extensive
negotiation and compromise
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6 Documentation For Financial Closing

61 Project Closing Requirements

Financial closing takes place when all agreements have been executed and financing arranged so that
disbursements from the proceeds of the financing can take place In practice, execution of most agreements
occurs at the time of financial closing

For information, a typical project closmng list 1s given in Appendix D and a table of contents for a sample
construction loan agreement 1s given in Appendix E  As part of satisfying themselves that they are comfortable
with the arrangements, lenders will perform various investigative studies or due diligence as this 1s often referred
to A typical lenders due diligence checklist 1s set out in Appendix F and a typical scope of work for an
independent engimeer assisting in the due diligence process 1s histed 1 Appendix G

6 2 Typical Financing Documents

The documents typically required for a typical project finance transaction are described below However, 1t
should be noted that each transaction may be different, depending on, for example, the number and type of
participants (multiational lenders, commercial banks, etc ) and the complexity of the deal Thus, the documents
required may vary from those described below The documents are also listed m Appendix D for general
reference The list does reference some, but not necessarily all, of the documents that a private developer will
be requuired to obtain 1n Nepal

The documents are discussed below under the followmng headings

» Transaction Documents

» Project Documents

» Insurance Contracts and Certificates

»  Security Documents

» Corporate Documents

» Approvals, Licenses and Permuts

» Legal Opmions

» Miscellaneous Closing Documents

6 21 Transaction Documents
(a) Credit/Loan Agreement

The principal credit agreement usually takes the form of a construction and term loan agreement
which provides for the making of construction loans during the period i which the project 1s being
constructed (Construction Loan Note), and long-term loan on the date on which the project
commences operation (Term Loan Note)
Some other variations include a note Purchase Agreement which 1s employed by msurance
companies or investment banks and which provides for the sale of notes by the borrower (project
company) to finance construction, Letter of Credit and Retmbursement Agreement which 1s
employed when the lender, rather than making loans, posts a letter of credit supporting the 1ssuance
of taxable or tax-exempt bonds the proceeds of which are used to build the project, and
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Participation Agreement which 1s employed when the project financing 1s done as a leveraged lease
financing

(b) Subordinated Debt or Equity Contribution Agreements
These provide for additional funds in the form of equity contributions or subordmmated loans The
equity contribution may provide that 1t may be called upon only 1n limited circumstances (1 € , cost
overrun) and for a imited amount of money

(c) Lender Fee Letter
Thus sets out the terms and conditions under which the loan agreement will be negotiated between
the lender and the borrower These terms and conditions mclude allocation of responsibilities
between the parties for the costs mvolved, mcluding those pertinent to the independent engmeer,
title msurance specialist, nsurance consultant and other entities mvolved in the due diligence
investigations

6 22 Project Documents
(a) Project Agreement

(b) Power Purchase Agreement
- Interconnection Agreement
- Transmission Agreement
- Escrow Agreement/Letter of Credit

The agreement pursuant to which the power purchaser agrees to buy power from the project This
1s the most important contract because 1t 1s the principal source of the revenues for the project

(c¢) Construction Agreement
- Payment Bonds
- Performance Bonds

For example, a turnkey construction contract - a contract pursuant to which contractor agrees to
buld the project for a specified, by a specified date, and 1n comphance with specified performance
standards

(d) Operation and Maintenance Agreement
The agreement pursuant to which the borrower hires another, usually more experienced entity to
operate the project once construction 1s fimished

(e) Deeds or Site Lease

Land purchase contracts, ground leases, and various easements, provide the site on which the
project 1s to be buult
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6 23 Insurance

(a)

Political Risk Insurance

(b) Commercial Insurance Contracts

(©)

Certifications

6 24 Security Documents

(a)

(b)

©

(d)
(©

®

Mortgage/Deed of Trust

Grants the lender a hen on borrower’s real property (fee simple or ground lease) and fixtures Also
on the appropnate agreements This 1s n effect an agreement whereby the project and its
documentation are mortgaged to the lender until the long term debt 1s paid

Stock Pledge Agreement

Provides for pledge of stock of borrower or if borrower 1s a partnership, a pledge of stock of the
corporate general partner

Partnership Pledge Agreement

Provides for pledge of hmited and general partnership interests m the borrower 1if the borrower 1s
a partnership

Uniform Commercial Code Financing Statements

Security Agreement
Provides for blanket security agreement on all assets of the borrower that constitute personal
property, in particular, the borrower’s contract rights, revenue streams, and deposit accounts

Consent and Agreement

Agreement pursuant to which each of the parties to a contract with the borrower usually agrees

- That the borrower may grant a security interest n 1ts contract to the lender

- To provide the lender with a notice of and an opportunty to cure a breach of such contract by
the borrower

- To pay amounts owing under such contract directly to the lender

There 1s generally one consent and agreement for each of the project parties that 1s a party to a
principal project contracts

(g) Guarantee
Provides for some form of hmited guarantee of borrower’s obligations to lender by a creditworthy
entity A guaranty of this type may provide that it may be called upon 1n limited circumstances
(1e, cost overrun) and for a lumted amount of money

(h) Collateral Agency Agreement
Provides for appomtment of a collateral agent and establishes mechanics for distributing revenues
recerved by the lenders for application to borrower’s obligations
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(1) Intercreditor Agreement
Sets forth agreements among lenders to the borrower as to prionty of lender’s claims, control of
collateral, etc

6 25 Corporate Documents

Followng 1s a representative list of corporate documents
Certified Articles of Incorporation

Certified By-Laws

Certified Corporate Resolutions

Good Standing and Tax Certificate

6 26 Approvals, Licenses and Permits

Following 1s a representative list of approvals, hicences, and permits

- Project License 1s requured pursuant to the Electricity Act, 2049, and the Electricity Rules, 2050

- All other approvals as per the Electricity Act, 2049, and the Electricity Rules, 2050, and all other
relevant Laws applicable

- Land Use Comphance Permit

- Encroachment/Access Permuts

- Environmental Review/Impact Compliance

- Pernuts for foreigners to mvest in a Nepalese company and to borrow from Foreign Lenders

- A Permut to open and maintain bank accounts in foreign currency mside and outside Nepal

- Anexemption from loan registration fees (including mortgage fees)

- A permit to mortgage assets or pledge shares to foreign lenders to this type of project

627 Legal Opinions

Followng 1s a representative list of legal opiions

- Borrower’s Special Counsel (corporate standing and procedures, enforceability, no conflict, no
approvals)

- Borrower’s Local Counsel (creation, perfection and prionty of liens and security interests,
environmental and land use complhance)

- Thrd Party Counsel (enforceability)

- Lender’s Counsel

6 28 Miscellaneous Closing Documents

Followng 1s a representative list of miscellaneous closing documents
- Independent Engineer’s Report

- Independent Engineer’s Certificate

- Insurance Policies or Certificates

- Insurance Adviser’s Certificates

- Title Insurance Policies

- Environmental Consultant’s Report

- Operating Budget

- Apphcation for First Advance
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- Borrower’s Certificate re Representations/Defaults
- Borrower/Parent Financial Statements
- Uniform Commercial Code Search Reports

63 Representations and Warranties

As a condition of the loan agreement, the bank or financial mstitution will require the borrower (the project
company) to warrant that certan items regarding the project and the participants are correct and true  Such items
include, but are not limited to, the orgamization and standing of the project company, validity of the loan
documents, compliance with law, property titles, tax returns, litigation, undisclosed liabihities, and hcenses

Sample clauses for these representations and warranties are given in Appendix H
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Conclusions and Recommendations

Conclusions
711 Introduction

The ultimate goal on any private power project 1s to have the project operating well, having been
completed on time and within budget, and generating expected revenues Before construction can get
under way, however, all financing must be available so that the contractor can be mobilized and capital
expenditures can begin This happens at financial close - the ultimate financial goal n the development
of a private power project

This report has presented an overview of four major items that contrnibute to the documentation for
financial close - the project agreement, the power purchase agreement, risk, and the financial closing
documentation These items are all dependent on each other

7 1 2 General Conclusion

The tables of content of project agreements and power purchase agreements contamn items such as
defimitions, term and termunation, force majeure, and others which are common to most projects
However, m studies mto the possibility of standardizing terms and conditions for these agreements, the
results of which are reported mn this report, it was found that each project had different charactenstics
and requirements, and that standardization may not be feasible The comments, formats and checklists
given mn this report should be carefully considered n the analysis of project agreements, power purchase
agreements, and other financial closing documents

713 Project Agreements

Based on the review of project/implementation agreement documents from Pakistan and Thailand,

together with similar documents currently being examimed or processed by EDC, the following

conclusions were drawn

- Existing EDC project agreements have a similar structure and content as project agreements
worldwide

- Guarantees and mcentives are being given m other countries as well as in Nepal to attract private
developers and finance into the provision of generating plants

- A typical list of contents for a project agreement 1s given m Appendix B Article 4 of this hist,
entitled Obligations of Government, would include where applicable items 1 Section 3 2, Terms
and Conditions, of this report under the heading Government/Purchaser Commutments Article 5,
Obligations of Project Company, would include where applicable items 1n Section 3 2, Terms and
Conditions, under the heading Private Power Developer Commutments Further information on the
remaming articles may be obtamed from that part of this report dealing with Power Purchase
Agreements and 1n particular, Section 4 3, Terms and Conditions

- There are considerable advantages to Nepal from the pomt of view of attracting private mvestment
mto the power sector 1 having a “One Window™ Policy and one licensing authority The effect of
the forthcoming environmental legislation on the “One Window™ policy will need careful evaluation
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7 14 Power Purchase Agreements

The power purchase agreements currently being reviewed by EDC are similar in structure and content
as power purchase agreements worldwide A typical hist of contents for a power purchase agreement 1s
given in Appendix C

7 2 Recommendations

The legal and financial staff of EDC should be given suitable traming, in senunars and by other means, m the
documentation and other aspects of project finance discussed in this report EDC should strengthen their legal
expertise to be able to deal with foreign developers who are assisted by mternational law firms with great
experience 1 the project finance approach EDC should select a project to do as a sohicitation and prepare a

solicitation document with the aid of the presently available assistance with regard to financial, legal, and
technical experience
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Appendix A
Glossary

Note The definitions for the terms given below apply only in the context of this report These defimtions by
no means should be used or construed as legal defimitions

Acceleration Process by which lender moves to collect immediate and full payment of the loan Usually occurs
sometime after defaults have occurred

Assignment Lenders usually require the assignment of all major project documents as security for the loan

Avoided Cost Supply costs by a power utihty which are avoided when any demand or supply option 1s
substituted for an equivalent part of an available demand/supply plan Use of avoided cost to evaluate the value
of demand management and non-utility generation 1s a worldwide practice, despite the controversy on underlying
assumptions and methods of calculating avoided costs

Backup Power Reserve power for special circumstances, such as an emergency or system failure

BOO/BOOT/BLT Schemes Build-Own-Operate (BOO) and Build-Own-Operate-Transfer (BOOT) schemes
are methods by which private sector participation 1n the power sector 1s encouraged Under these approaches,
a project company under private ownership or a jomt venture with a minority public participation, 1s set up to
plan, finance under limited recourse, design, construct and operate power generation faciities In a BOOT
arrangement, ownership of the facility i1s ultimately transferred to another entity after a specified period of
operation A variant 1s the Buld-Lease-Transfer- (BLT) scheme

Buy-back Rate or Tariff The tanff set by the power utility and approved by the regulator as necessary for
purchase of power from an independent power producer Thus 1s generally for all or some of the power the
independent power producer generates Buy-back rates can be fixed by government, seasonally adjusted for
capacity and energy, or negotiated between a private power producer and the utility

Change Orders Requests to materially alter terms or participants of project documents, most typically referring
to changes m the construction contract

Collateral Assets of the project and 1ts owners (land, plant, bank accounts, partnership interests, contracts, etc )
pledged to the lender as security for the loan

Commercial Risk  Generally, those risks under the control of the project owner This may mclude project
development, construction of the plant within budget and on time efficient operation of the plant within budget,
employment of qualified personnel, etc

Conditions Precedent Conditions which must be met to the lender’s satisfaction prior to closing a loan,
receiving subsequent fundings of the loan, or conversion to a long-term loan, etc (Such as delivery of a
satisfactory engineer’s report to the lender)
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Construction Loan Loan advanced prior to the conversion date, which 1s used for the planning, design,
construction, start-up and mmtial operation of the project The loan typically matures upon the earher of (I) an
event of default (u) project completion, and (111) a date certain

Construction Financing Project financing arranged to cover the construction phase of a project which 1s
normally sold or taken out by equity and long term debt financing once a project 1s commussioned

Conversion Process by which terms and obligations of the construction loan are extinguished and replaced by
the term loan upon project completion

Counter Guarantee A guarantee provided by a third party, such as a government, when the ability of the
purchasing party (the power utility) to make payments on the services 1t 1s obligated to buy (power) 1s 1n question
This guarantee may be required by mvestors financing the project company to ensure that payments will be made,
or to otherwise provide flexibility to lower risks and financing costs

Covenants Specific agreements, generally as to business practices, which are carefully negotiated between the
borrower and lender and are effective throughout the term of the loan Affirmative covenants describe actions
which are required while negative covenants describe actions which are prohibited

Coverage Generally used as a measure of a project’s or company’s ability debt service The debt service
coverage 1s the ratio of cash operating margins (revenues less operating and other expenses) to debt service
(principal plus nterest) over some pertod of tume  Higher coverages indicate a greater cushion or margun for error
in the project’s ability to make timely debt service payments

Credit Facility Agreement This may be an individual loan or co-financing agreement between the borrower
and a number of lenders

Credit Quality The ability of a project or company to meet 1ts obligations and sustain operations, particularly
during periods of adverse economic and mdustry conditions Factors to be considered include (among others)
financial strength, reputation 1 the industry and in the busmess community, extent of competitive advantage,
expected future performance, and terms of contracts with suppliers and purchasers

Cross-Subsidies  The allocation of funds provided by one or more products or sectors of the economy to other
products or sectors of the economy Often, this process 1s not transparent For example, high prices for industrial

users of electricity used to provide subsidies to domestic consumers

Date of Fmancial Closing The date of sigmng of the financing documents See Fmancial Closure and
Financing Documents

Debt Finance n the form of interest bearing loans

Debt Financing The use of long term loans to finance a project and generally to take out the construction
financing

Debt Service The periodic payment of principal and interest on loans, bonds, or fixed/floating-rate notes
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Default Events and occurrences where the borrower, through some action or maction, violates one or more
covenants or conditions of the loan agreement

Developer See Private Power Developer

Development Period This mcludes the time 1t takes to complete all studies, conclude negotiations, and arrange
the financing required to achieve financial closure The starting date of this period varies depending on how the

project 1s mtiated (e g , bidding process, 1ssuance of a letter of intent) The ending date would be the financial
closure

Dispatch The process of drawing electricity by the utility from a range of available plants to meet demand
Normally, this 1s done on a ment-order basis, that 1s, the plant that 1s capable of producing electricity at the
lowest cost 1s chosen first, followed by the next lowest, etc , so that the plants with the hughest operating costs
are only utilized to meet peak demand requurements

Drawdowns Liumited advances of funds under the loan, typically a construction, working capatal, or
development loan Typically used mn order to make payments directly to construction contractor or other project
participants A loan normally has conditions precedent to each drawdown to enable a lender to “suspend” further
fundings thereby reducing losses 1n cases of failure

Easements A nght given to an individual or group to make limited use of another’s real property

Equty Finance generally provided upfront, the return on which 1s not fixed, but 1s calculated on the net profit
after all debt payments, operation and maimtenance expenses, royalties and other payments have been made

Equity Commrtment Commtment by borrower or other party to contribute a sigmficant portion of jumor
capital to project capitalization Commutment 1s normally made prior to start of construction with the contribution
normally required to be advanced upon completion of the project, or may be seized upon an event of default

Equity Investment That part of the project financing provided up front by the developer or other private
nvestors from their own sources

Export Credit Agencies Country-specific banks or credit agencies set up to facihitate trade  Generally such
banks, also called Export-Import banks or EXIM banks, will arrange suppliers’ credits for own-country suppliers,
usually for mechanical and electrical equipment and sometimes for feasibility studies

Final Acceptance An event which occurs when the construction 1s complete and all performance tests are
passed (or warved)

Fmanaial Closure The pomnt when the legal documentation for all project agreements and financial
commutments are executed It 1s when all the conditions of the lenders and investors have been met, and financing
disbursements can take place Fmancial closure can be one time or in stages Closure can be for construction
financing alone, followed by closure of debt and equity financing after commussioning of the project

Fiancing Documents The shareholder’s agreements, jont venture agreements, loan agreements, notes,
mdentures, security agreements, and other documents relating to the construction financing and permanent
financing (including refinancing) of the project or any part thereof
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Force Majeure Uncontrollable events, generally defined to include a range of occurrences, including natural
events (e g hghtming, floods) and political events (e g, revolution, civil unrest) Whether these latter events are
controlled by governments 1s often debated during negotiations

Grace Period Period of time during which borrower or other participant can be out of compliance with
covenants or other contracts, and lender or others can take no action Usually given for serious offences to allow
time to “work things out ” Also, the periods of time under a loan agreement that principal amounts are not
payable

Guarantee An agreement to satisfy obligations or make payments on debt on behalf of another party
Home Country The country mn which a private power developer 1s registered
Host Country The country m which the private power project 1s taking place

Independent Power Producers Private sector power producers who have developed a thermal, hydroelectric,
or other power plants to sell power The power 1s normally a gnid sale to an existing power utility, but can also
be sold directly to distributors or directly to large consumers depending on the provisions 1 the host country
power regulations relating to wheeling and market entry

Investment Grade Indicates that the mvestment 1s of good quality i terms of the ability of the obligor to meet

debt service obligations It 1s normally indicated by an assigned rating, for Standard and Poor, s, the designation
1s BBB

Investors Individuals, groups, or companies that invest cash n a private power development group, or project
company

Least Cost Planning A planning method to determine the optimal sequence and timing of new plants to meet
the future needs of the power system It 1s dertved from expected demand, and the cost and operational
characteristics of candidate plants, 1t 1s normally calculated using optunization software

Legal Opmion An opimon formally rendered by an attorney with substantial qualification and recognized
expertise i the subject matter

Lenders Commercial banks or other lending mstitutions such as msurance comparnes that provide secured loans
to investors, or other types of loans directly to the project company Lenders typically provide the mtial
construction financmg and the subsequent long-term debt financing with rates that are based on nisk and term

Limuted Recourse Generally refers to imitations on lenders” ability to seck payment or other benefits from the

equity parties It can also refer to Immtations on a project entity’s recourse to the host government for support
In certamn circumstances

Limited Recourse Financing See Project Finance

Liqudated Damages Payments required to remedy a default in performance under the project documents (1 ¢,
power sales agresment, steam supply agreement, ground lease, construction contract, fuel supply agreement, etc )
Most typically found in the construction contract Two general types are delay damages and performance

Acres/USAID Prvate Efectricity Project A-4

&)

—

mE Em E BB N OF DE N B e



‘.

Prnivate Power Project Development
Financial Documentation

damages Delay damages compensate for increased mterest expenses and foregone revenues resulting from
mussing the completion date  Performance damages replace foregone revenues resulting from a failure to meet
targeted project performance

Maturity Pomt in ime when an obligation 1s terminated The time at which a pronussory note or loan becomes
due

Non-Recourse Financing A lending arrangement under which repayment of a loan and recourse n the event
of default rehes on the project’s cash-flow and not to its assets A form of financing where the lender cannot seek
recourse on obligations outside of the entities and assets defined m credit and security agreements See also
Project Finance

Partial Guarantee A guarantee offered by a special fund or financial mstitution on a portion of the total credt,
or for a specific sk such as sovereign risk or force majeure up to a lumit A partial guarantee would be offered
to share and thereby lower the total project nisk as percerved by lenders and equty mvestors to permit
consideration of lower financing costs and extended maturities more attractive to developing countries

Peak Power The maximum non-mstantaneous electric power m a specified period of time

Performance Bonds Guarantees purchased by the project developer for a fee that are 1ssued by commercial
banks or msurance companies to guarantee payments for the full and successful implementation of a contract
according to pre-specified performance guidelines

Plant Downtime Time when the power plant 1s not producing power because of scheduled or forced outage or
shutdown

Pohtical Risk  Generally, those risks under the control of the government This will vary depending on the
circumstances and the perceptions of project participants They may include the performance of government-
owned entities (including the purchasing utility), regulatory environment, issuance of critical permits (customs,
environment), and foreign exchange convertibility

Power Purchase Agreement See Project Documents

Private Power Developer An individual, group, or local or international company that plans and develops
power generation facilities on a private sector basis with the intention to own, operate, lease, and/or transfer the
facility to another entity, normally a public utility, at a future pomnt m time

Private Risk Capital The amount of private sector financing provided for a project that 1s not directly
guaranteed by government This 1s divided by the total amount of financing to arnve at a percentage figure

Production The construction, operation, and maintenance of structures relating to the production of electricity

Project Agreements Optional project-specific agreements that are normally in addition to the power purchase
agreement Project Agreements consolidate 1n one document the government assurances and guarantees to private
power developers required for successful project development and allocation of sk In high nisk countries and/or
the less detailed or less clearly defined the regulatory framework, the greater the need for a Project Agreement
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as an additional element mn the security package the developer would take to the potential equuty partners and debt
lenders

Project Company A private developer will generally set up a sole-purpose company to assume legal and
financial responsibility for the design, construction and operation of a power project Recourse of the creditors
1n the event the project fails 1s lmited to the project company’s accounts

Project Documents The set of major contracts which define the project These will typically clude the
construction contract, the power purchase agreement, the ground lease, the operations and mamntenance
agreement, the fuel supply and transportation agreements, the steam sales agreement, and the waste disposal
agreement The lender usually has assignment of all of these contracts Other documents may cover the supply
of consumables Typical major contracts are

» Construction Contract Requires a contractor to bwild, test and ensure proper performance of the facility
These are usually fixed-price turnkey contracts with provisions for delay and performance damages (see
liqudated damages) The facility’s ownership 1s normally transferred to the borrower after milestones
indicating near completion are achieved

» Power Purchase Agreement Determines operating characteristics and pricing of electricity production by
the facihity that 1s sold to the purchasing entity, usually a utility, or an industnal facility, or both

» Ground Lease Project document between the borrower and the owner of the real estate formung the site
of the project which describes the terms and conditions of the title and land use

» Operations and Maintenance Agreement Describes terms and conditions related to the operation and
maintenance of the facility by a contractor Pricing terms may be structured to provide incentives for the
contractor to maxumize the performance of the facility

>  Fuel Supply and Transportation Agreements Describes terms and conditions related to the fuel supply
and transport arrangements secured by the project Increasingly, a famuly of contracts 1s required for service

covering multiple parties (commodity, storage, transportation) between the fuel producing properties to the
burnertip or boiler

» Steam Sales Agreement Describes terms and conditions related to the supply of steam produced for
consumption by adjacent or nearby industrial facilities

» Waste Disposal Agreement Describes terms and conditions related to the removal and disposal of
hazardous and nonhazardous waste produced by the plant Particularly important for coal-fired plants and
increasingly important for natural gas-fired plants with extensive emission controls

Project Finance A financing approach whereby debt 1s mobilized on the basis of the performance of a specific
project rather than on the strength of an existing company’s balance sheet The lender looks to the cashflows of
the project to repay debt, and to the fixed and other assets for secunity It therefore involves a careful assessment
of the project’s cash flow performance under various scenarios to ensure a high probabulity of repayment on the
project’s debt Sometimes referred to as non- or limited-recourse financing
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Project Risk The total nisk for a project as perceived by the government, developer and potential mvestors,
including commercial, political, and force majeure risks

Remedies Actions the lender can take against the borrower i case of a default

Representations and Warranties Statements regarding the project and the participants that the borrower
certifies as being true at the time they are certified

Reserve Accounts Accounts held to provide for foreseeable contingencies Typical reserve accounts include
operations and maintenance (or overhaul) accounts, working capital accounts, and debt service accounts These
are often requured to be filled with available project cash flows, before equity distnibutions are made

Risk Profile The level of nisk due to political, economuc, or financial uncertainty to which an nvestor 1s
exposed This determunes the rate of return that an mnvestor requires in order to tolerate exposure to the level of
adversity 1 any country

Security Agreements Documents granting the lender a security interest mn the collateral These documents will
describe the collateral and the lender’s nights and mterest in each or all of the collateral Such documents provide
for the mortgages or fixed charges to cover land, fixed assets, assignment of a project company’s nights under
all project contracts, msurances and remsurances, performance bonds, charges over the project company’s bank
accounts and book debts, floating charge over all other assets of project company, and provision for local and
offshore accounts to control and retamn cash flows for the project

Senior Indicates an order of payment that has priority over other creditors

Sovereign Guarantee Government guarantee, for example, of the obligations of a purchasing utility under a
power purchase agreement

Sponsor Party that takes a leading role 1n structuring the project, negotiating the project agreements (power
purchase agreements etc ), arranging the financing, negotiating and securing the construction contract, and other

tasks associated with project development This party also quite often supphes the majority, or a significant
portion, of the equity financing

Subordmnate Indicates an order of payment that 1s yunior to other creditors This may mclude debt Payments
to equity would always be subordinate to all debt

Subordinated Loan A loan advanced by another lender for a portion of the total project debt which 1s higher

risk since the night to repayment 1s junior to nights of the semor lender Subordmated lenders are typically
precluded from many remedies to collect repayments until semor obligations have been met

Survey The act of survey relating to the production, transmuission, or distribution of electricity and wll also
denote the acts relating to feasibility study, detailed engineering design, and the works of investigation thereto

Take Out The term given to the financial procedure where the construction financing for a project 1s bought
out or converted to long term debt and equity 1n a project after commssioning
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Tardf The fixed, daily, or seasonal rates charged for the energy, capacity, and other miscellaneous services for

power supply, which 1n the case of private power developers, are generally mcluded 1n the power purchase
agreement

Tax Holidays The legal provision as provided by the host government for exemption of the project company
from some or all taxes for a specified period

Term(Loan) The number of years until the final maturity of principle

Term Loan A loan which 15 effective between the conversion date and the end of the amortization period
(maturity)

Title Instrument that provides evidence of the extent of perfect or imperfect ownership of a property or asset

Turnkey Contract An arrangement where a contract 1s given by the project developer to a prime contractor
who m turn will be fully responsible for the design and implementation of a project The Contractor will provide
a completed, operational project on a stipulated date, often on a lump-sum basis

Waterfall Description of the flow of funds between accounts from receipt of revenues to debt service and equuty
distributions  The term “waterfall” 1s used as project revenues are used to fill accounts m order of pnonty, and
cash 1s not deposited 1 lower priority accounts until higher priority accounts are filled
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Appendix B

Project Agreements
Typical List of Contents

— Preamble
1 Defimtions and Interpretations
2 Project Description
3 Conditions Precedent
4 Oblhigations of Government
5 Obligations of Project Company
6 Guarantee
7 Force Majeure
8 Representations and Warranties
9 Information
10 Term and Termination
11 Governing Law
12 Dispute Resolution
13 Notices
14 Assignment and Secunty
15 Acqusitions and Transfers of Shares and Assets

16 Good Faith
17 Amendments
18 Immunity

19 Fmancmg Documents

20 Refinancing

21 Performance Assurance

22 Miscellaneous Provisions
Schedules

A Power Purchase Agreement
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Power Purchase Agreements
Typical List of Contents

Preamble

1 Defimitions and Interpretations

2 Sale and Purchase of Energy and Capacity

3 Conditions Precedent

4 Term and Termination

5 Pre-operation Period

6 Control and Operation of the Project

7 Testing and Capacity Rating

8 Interconnection

9 Metering

10 Rates and Charges

11 Fuel Price Provisions

12 Billing and Payment Procedures

13 Changes m Law

14 Force Majeure

15 Representations, Warranties and Covenants

16 Liability, Noncomphance and Guarantees

17 Insurance

18 Governing Law

19 Dispute Resolution

20 Notices

21 Miscellaneous Provisions

Schedules

1 Project Description

2 Financial Assumptions

3 Permuits and Authorizations

4 Escalation

5 Technical Limits

6 Construction Reports

7 Clearances

8 Development Milestones

9 Interconnection and Transmission Facilities

10 Comnussioning and Testing

11 Metering Standards and Testing

12 Dispatch Procedures

13 Capacity and Energy Payments
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Appendix D

Project Closing Checklist

Transaction Documents

» Credit/Loan Agreement

» Subordinated Debt or Equity Contribution Agreements
» Lender Fee Letter

Project Documents

»  Project Agreement

» Power Purchase Agreement

» Construction Agreement

»  Operation and Maintenance Agreement
» Deeds or Site Lease

Insurance

» Political Risk Insurance

» Commercial Insurance Contract
»  Certifications

Secunty Documents

Mortgage/Deed of Trust

Stock Pledge Agreement

Partnership Pledge Agreement

Umiform Commercial Code Financing Statements
Security Agreement

Consent and Agreement

Guaranty

Collateral Agency Agreement

Intercreditor Agreement

¥y Y v ¥V Y ¥Y Y Y ¥

Corporate Documents

» Certified Articles of Incorporation
» Certified By-Laws

»  Certified Corporate Resolutions

» Good Standing and Tax Certificate

Approvals, Licenses and Permits
»  Project License

> All Other Approvals as per the Electricity Act, 2049, and the Electricity Rules, 2050, and all other relevant

Laws applicable
» Land Use Compliance Permut
» Encroachment/Access Permits
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» Environmental Review/ Impact Comphance

»  Permuts for foreigners to mnvest i a Nepalese company and to borrow from Foreign Lenders
» A Permut to open and maintam bank accounts 1n foreign currency nside and outside Nepal
» An exemption from loan registration fees (including mortgage fees)

» A permut to mortgage assets or pledge shares to foreign lenders to this type of project

Legal Opinions

»  Borrower’s Special Counsel (corporate standing and procedures, enforceability, no conflict, no approvals)

»  Borrower’s Local Counsel (creation, perfection and priority of liens and security mterests, environmental and
land use comphance)

»  Thurd Party Counsel (enforceability)

» Lenders’ Counsel

Miscellaneous Closing Documents
» Independent Engineer’s Report

» Independent Engineer’s Certificate

» Insurance Policies or Certificates

» Insurance Adviser’s Certificates

»  Title Insurance Policies

»  Environmental Consultant’s Report

» Operating Budget

» Application for First Advance

» Borrower’s Certificate re Representations/Defaults
» Borrower/Parent Fiancial Statements

»  Uniform Commercial Code Search Reports
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Appendix E

Sample Construction Loan Agreement
Table of Contents

Section1 Definitions
101  Defimitions
102  Accounting Terms and Determimnations
103  Rules of Construction
Section2 Amount and Terms of Credit Facilities
201  Construction Loans
202 Term Loans
203  Notice of Borrowing
204  Disbursement of Funds
205 Notes
206  Interest
207 Interest Periods
208  Mmmum Amount and Maximum Amount of Fixed Rate Loans
209  Conversion or Continuation
210  Voluntary Reduction of Commitments
211 Voluntary Prepayments
212 Purchase of the Loans
213 Mandatory Prepayments
214  Method and Place of Payment
215  Fees
216  Interest Rate Unascertamnable, Increased Costs, Illegality
217  Funding Losses
218  Increased Capital
219 Taxes
220  Use of Proceeds
221  Apphcation of Insurance and Eminent Domain Proceeds
Section 3 Conditions Precedent
301 Conditions Precedent to Imtial Construction Loans
a Loan Documents
b  Opmions of Counsel
¢ Partnership Documents
d Corporate Documents
¢ Certified Resolutions, etc
f Project Documents
g Officer’s Certificate
h Insurance
Acres/USAID Private Electnicity Project E-1
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302

303

Section 4
401
402
403
404
405
406
407
408
409

N ¥ gas Tt o oBg —RS -

Lien Search Reports

Umform Commercial Code-1 Financing Statements
Pledged Stock

Partnership Interest Pledge Requurements
Title Insurance

Survey

Independent Engmeer’s Report
Government Approvals

Fimancial Statements and Information
Notice to Proceed

Construction Milestones/Payment Schedule
Available Services

Easements, Etc

Maternial Adverse Change

Environmental Matters

Review of Certamn Documents

Fees and Expenses

Process Agent

aa Officer’s Certificate
bb Additional Matters
Conditions Precedent to All Loans

— = 5o FhO OO0 O

Representations and Warranties
No Default or Event of Default
No Injunction

No Material Adverse Change
Notice of Borrowing

Certain Documents

Lien Warvers

Comphiance with Construction Milestones/Payment Schedule

Option III Amendment
Adverse Developments m Approval Process

Conditions Precedent to Term Loans

a

b
c
d

Completion or Provisional Acceptance
Necessary Project Approvals
Operating Budget

Term Notes

Representations and Warranties
Exastence and Busimness, Power and Authorization, Enforcement Obligations
No Violation

Litigation

Financial Statements, Financial Condition, Etc
Material Adverse Change

Use of Proceeds, Margm Regulations
Government Approvals

Project Comphiance

Sole Purpose Nature, Business

Acres/USAID Private Electricity Project
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410 Collateral
411  Patents, Trademarks, Etc
412  Governmental Regulation
413  Property Rights, Utilities, Etc
414 Rughts
415  No Defaults
416  Secunty Interest and Liens
417  Payment of Taxes, Etc
418 Company Act
419 Representations and Warranties m Project Documents
420  True and Complete Disclosure
421  Partnership Interests and Related Matters
422  Environmental Matters
423  Tax Status of Borrower
424  Compliance with Laws
425  DBroker’s Fees
426  Labor Matters
Section 5 Affirmative Covenants
501 Information Covenants
a  Quarterly Financial Statements
b  Annual Financial Statements
¢ Officer’s Certificates
d Management Letters
¢ Notice of Default or Litigation
f Notices Under Project Documents
¢ Information Relating to Construction
h  Construction Progress Reports
1 Environmental Matters
] Receipt of Deferred Approvals
k Certam Events
1 Loss of Necessary Project Approvals
m  Other Information
502 Books, Records and Inspections
503 Taxes
504 Comphance with Law
505  Performance of Obligations
506 Insurance
507  Operating Budget
508  Operating Statements
509  Construction and Completion of Facility, Mamntenance of Properties
510 Interest Rate Protection
511  Operation and Maintenance Agreement
512  Necessary Project Approvals
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Section 6
601
602
603
6 04
605
6 06
607
608
609
610
611
612
613
614
615

Section 7
701
702
703
7 04
705
7 06
707
7 08
709
710
711
712

Section 8
801

8§02

Negative Covenants
Distributions

Indebtedness

Liens

Restriction on Fundamental Changes
Contingent Obhigations
Advances, Investments and Loans
Transactions with Affiliates
Changes 1n Business

Certain Restrictions

Plans

Fiscal Year, Fiscal Quarter
Acceptance

Phase Two

Amendment of Project Documents
Change Orders

Accounts and Cash Flow
Establishment of Accounts

Permutted Investments

Proceeds of Loans

Payments Under Project Documents
Payment of Operating Expenses

Payment of Mandatory Debt Service
Funding of the Debt Service Reserve Account
Mandatory Prepayments

Funding of the Cash Collateral Account
Payments from the Cash Collateral Account
Termination of the Cash Collateral Account
Permutted Distributions

Events of Default

Events of Default

a Failure to Make Payments

b Breach of Representation or Warranty
¢ Breach of Covenants

d Default Under Other Agreements
e Bankruptcy, etc

f Secunty Documents

g Judgements

h  Environmental Matters

1 Default Under Project Documents
]  Emimnent Domain

k Event of Loss

1 Completion

m Dehlivery of Electricity

Rights and Remedies
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Section 9
901
902
903
904
905
906
907
908
909

Section 10
1001
1002
1003
10 04

1005
10 06
1007
10 08
10 09
10 10
1011
10 12
1013
10 14
1015
10 16
10 17
10 18
1019

Schedule 1

The Agent

Appointment

Delegation of Duties

Exculpatory Provisions

Rehance by Agent

Notice of Default

Non-Reliance on Agent and Other Banks
Indemmification

Agent m 1ts Individual Capacity
Successor Agent

Miscellaneous

Payment of Expenses, Indemnity
Raght of Setoff

Notices

Successors and Assigns, Participations, Assignments
a  Successors and Assigns

b Participations

¢ Assignments

d Assignments to Purchasing Banks
¢ Dasclosure of Information
Amendments and Waivers

No Waiver, Remedies Cumulative
Sharing of Payments

Goverming Law, Submussion to Jurisdiction
Counterparts

Effectiveness

Headings Descriptive

Marshaling, Recapture

Severability

Survival

Domucile of Loans

Special Exculpation

Calculations, Computations
Larmtation of Liability

Warver of Trial by Jury

Banks and Commitments

Acres/USAID Private Electricity Project
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Appendix F

Lender’s Due Diligence Checkhist

Borrower/Parent Due Diligence
Corporate Orgamzation

Good Standing/Payment of Taxes
Ownership/Capitalization

Sole Purpose Corporation

Fmancial Statements

Umniform Commercial Code Searches
Expenence/Reputation

¥y Y ¥ v ¥vY Vv v

Required Contractual Arrangements
» Project Agreement

- Authonzations

- QGuarantees

- Currency Matters

- Tax and Duty Items

- Changes in Law/Regulations

- Force Majeure

- Insurance

- Expropnation
» Power Purchase Agreement

- Energy/Capacity Pricing Mechamsms/Escalation

- Dispatchability

- Construction/Operation Deadlines

- Term of Contract

- Interconnection Requirements/Costs

- Secunty/Letter of Credit Requrements

- Defaults/Remedies - Liqudated Damages

- Cross Defaults

- Regulatory Approvals

- Power Purchaser’s Financial Condition

- Power Purchaser Liens/Purchase Options
»  Site Control and Access

- Owned or Leased

- Term of Control

- Title Insurance

- Easements/Rights-of-Way for access, transmission, and mterconnection facilities

- Defaults/Remedies
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» Engineering and Construction
- Turnkey Obligations
- Performance Tests/Warranties
Liquidated Damages/Buydown
- Payment and Performance Bonds
Contractor Experience/Fmancial Condition
» Operation and Mamtenance
- Scope of Obligations
- Firm Price vs Cost-Plus
- Liqudated Damages/Performance Incentives
- Ability to Terminate/Replace
- Contractor Experience/Financial Condition

Required Permits And Approvals
» License

- Production and/or Transnussion

- Survey Report/Feasibility

- Environmental Effects

- Project Description

- Mode of Finance

- Land Acqusition
» General

- All other requrements as per the Electricity Act, 2049 (1992) and the Electricity Rules, 2050 (1993),

and all other relevant laws applicable

» Conditional Use/Land Use Comphiance
» Encroachment/Access Permits

Miscellaneous Project Due Diligence
» Independent Engineer Review
- Techmcal Feasibility/Rehability
- Costs to Construct/Operate
- Comphiance with Permuts/Approvals
- Compliance with Power Sales Agreement, etc
- Adequacy of Performance Tests, Warranties and Liqudated Damages
» Environmental Consultant Review
- Receipt of Necessary Permts/Approvals
- Comphance with Laws/Regulations/Permits
» Insurer Adviser Review
- Coverages
- Lmmuts/Deductibles
- Lender Endorsements/Rights
»  Site Survey
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Appendix G

Independent Engineer
Typical Scope of Work

Preconstruction Phase

>

Yy vV V v v

Obtain Proper Documentation

- Initial Project Scoping Meeting with Client

- Site Visit

Review Conceptual Site

- Project Design Requrements

- Conceptual Design of Project Facilities

Review Engineering, Procurement, and Construction

- Engmeering, Procurement and Construction (EPC) Contract or Construction and Equpment Supply
Contracts

- Guarantees and Liquated Damages

- Construction Schedule

- Total Project Construction Cost Estimate

- Drawdown Schedule

Review Performance and Acceptance Testing Procedures

Review Commercial Operation and Pro Forma

- Operations and Maimntenance (O&M) Agreement

- Techmcal Input to the Project Pro Forma

Review of Power Purchase and Interconnection Agreements

Review of Permits and Licences

Environmental Site Assessment

Evaluate Overall Consistency of Project Documentation

Prepare Letter Report

Construction Phase

[ 3

>

Attend Construction Momtoring Kick-Off Meeting

Attend Monthly Project Review Meetings at Engineer’s Design Office or Project Site
- Review Services Relating the Design

- Rewview Services Relating to Procurement

- On-Site Observation of Services Relating to Construction

Review Status of Change Orders to Construction Contract

Prepare Independent Engineer’s Certificate

Venify Mechanical Completion

Completion Phase

b

Review of Performance Testing Procedures

»  Witness Performance Tests

» Rewview Contractor’s Test Report

»  Submut Letter Report to Lender

Acres/USAID Private Electricity Project G-1
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» Venfy Letter Report to Lender
» Venfy Project Completion
Other Services
» Assist with Contract Preparation and Negotiation
» Assist in Developmg Performance Test Critenia
» Analyze Change Orders to Turnkey Construction Contracts
»  Assist in Resolving Issues Prior to Closing
»  Assist m Syndication of Loan
Acres/USAID Private Electricity Project G-2
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Appendix H

Sample Representations And Warranties

To mduce the Bank to enter into this Agreement, to 1ssue Letters of Credit and to make Advances hereunder, the
Project Company warrants and represents to the Bank that at the date hereof

Section 1 - Organization, Standing, etc

The Project Company 1s a corporation duly organized and validly existing and in good standing under the laws
of Nepal and has all requisite corporate power and authority to carry on 1ts business as now conducted, to enter
mto the Loan Documents and to perform all of its obligations under each and all of the foregoing All corporate

action necessary for the valid execution, delivery and performance of the Loan Documents has been duly
authorized and taken

Section 2 - Validity

The Loan Documents constitute the legal, valid and binding obligations of the Project Company enforceable m
accordance with their respective terms (subject to limitations as to enforceability which might result from
bankruptcy, imnsolvency or other sumlar laws affecting creditors’ nghts generally) The execution, delivery and
performance by the Project Company of the Loan Documents will not contravene, result in the breach of, or
constitute a default under, any provision of law or regulation applicable to the Project Company or the Project
or the Certificate of Incorporation or bylaws of the Project Company or any other agreement or instrument to

which the Project Company 1s a party or by which 1t or 1ts property may be bound or result m the creation of any
lien thereunder except 1n favor of the Bank

Section 3 - Compliance With Law

No consent, approval, authorization of, or registration, declaration or filing with, any governmental authority 1s
required on the part of the Project Company in connection with the execution and delivery of the Loan
Documents, or the performance of or comphance with the terms, provisions or conditions hereof or thereof

Section 4 - Title to Properties

The Project Company has good and marketable title to 1ts real properties and good and sufficient title to, or other
mnterest m, 1ts other respective properties and assets to the extent shown on the Deeds of Trust, in each case free
and clear of all hens, restrictions and encumbrances except for those which have been specifically disclosed
writing to the Bank No other matenal properties or material assets, except those shown on the plans and
specifications for the Project to be acqured with the proceeds of Advances or with the Project Company’s own
funds are necessary for the completion, ownership and commencement of operation of the Project

Section 5 - Tax Returns
All appropnate country, state and local income tax returns which are required to have been filed for all of the
Project Company’s taxable periods either have been filed or timely extensions obtamed All taxes as shown on

said returns have been paid when due The Project Company knows of no proposed material tax assessment
agamst 1t for which adequate reserves have not been established
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Section 6 - Litigation

As a Condition Precedent, the Bank shall have recetved a letter from counsel to the Project Company wherein
shall be listed all actions, suits and proceedings pending or threatened agamst the Project Company immediately
prior to the Closing Date so far as known to such counsel, or affecting the Project Company immediately prior
to the Closmg Date so far as known (without independent mvestigation) to those lawyers in the law firm
representing the Project Company who are working on Project Company legal matters, and mcluding such
counsel’s estunate as to the probable outcome of any such actions, suits and proceedings 1f counsel can make such
an estimate

Except as disclosed 1 the letter of counsel referred to above, there are no actions, suits or proceedings pending
or threatened agamst or affecting the Project Company (except that this representation with respect to actions,
suits or proceedings threatened agamst the Project Company or actions, suits or proceedings pending or
threatened which may affect the Project Company 1s made only to the best of the Project Company’s knowledge),
at law or 1n equity, or before any governmental board, agency or instrumentality or any arbitrator which, if
determiuned adversely to the Project Company, would have a material adverse effect on the conditton (financial
or otherwise), operations or properties of the Project Company The Project Company 1s not in default with
respect to any material order, wnit, mjunction or decree of any court or governmental board, agency or other
mstrumentality

Section 7 - Undisclosed Liabilities

The Project Company has no material iabilities of any nature, whether accrued, absolute, contingent or otherwise,
except for (1) habilities to contractors and vendors mn connection with Project Costs and disclosed on the Project
Budget, (17) mdebtedness to the Guarantor, (777) habilities, 1f any, with respect to the matters disclosed i the letter
of counsel delivered pursuant to Section 6, Litigation above and (7v) liabilities arising 1n the ordnary course of
business, none of which alone or in the aggregate has a matenially adverse effect upon 1ts assets or financial
condition

Section 8 - Licenses

In accordance with the Electricity Act, 2049 (1992), the Project Company has license(s) from His Majesty’s
Government of Nepal meeting the requirements of the Electricity Regulation, 2050 (1993) The hicense(s)
authorizes the construction and operation of the Project, subject to the terms and conditions set forth n the
license The hicense 1s m full force and effect and the Project Company has complied n all matenial respects with
all terms and conditions which are required to be complied with as of the date of this Agreement No requests for
amendment of the license are pending

Section 9 - Power Purchase Agreement
The Power Purchase Agreement 1s valid, bmnding and enforceable with respect to both the Nepal Electricity
Authortty and the Project Company The Power Purchase Agreement has been approved to the extent necessary

for the continuation of the Project by each governmental agency whose approval 1s required under applicable laws
and regulation

Section 10 - Project Agreement

The Project Agreement 1s valid, binding and enforceable with respect to both His Majesty’s Government of Nepal
and the Project Company
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Section 11 - Approvals

Except as disclosed mn the appropnate exhibit attached to this agreement, the Project Company has obtained all
franchuses, pernuts, licenses, exemptions and other rights and approvals necessary to commence construction of,
complete and operate the Project The Project and the intended uses and operations thereof comply mn all matenal
respects with all zoning laws, local ordinances and regulations of governmental authorities having junsdiction
over the Project and the users thereof, and with restrictions and mstruments applicable thereto

Section 12 - Disclosure

No information, exhibit or report furmished by the Project Company to the Bank in connection with the
negotiation and preparation of this Agreement or the other Loan Documents contains any material misstatement
of fact or omuts to state a materal fact necessary to make the statements contamed theremn misleading
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