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COMMUNIQUE 

OF THE 

CAPITAL MARKETS AUTHORITY 
OF UGANDA 

Purpose: 

October 3,1997 

1) Inform the publIc that the CapItal Markets Authonty (herem the "CMA") 
arld Its Board of DIrectors (herem the "Board") are aware of necessary 
actIOn m the areas descnbed herem 

2) GIve notIce of proposed corrective actIOn, Ie, adoptIOn ofthe proposed 
Pubhc Offenng RegulatIOns (herem the "RegulatIOns") 

3) Offer details regardmg reasons for the proposed actIOn 
4) Request pubhc comment on proposed actIOn by the Board 

Dlstnbution: Legal SubcommIttee of the Board 
Board of the CMA 
Pubhc 

Intended 
ActIOn: AdoptIOn by the Board of the proposed PublIc Offenng RegulatIOns arld 

Schedule A thereto 

Prepared by: WIlham B Haseltme, SpeCial AdVIser to the CapItal Markets Authonty 
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Publtc Offenng RegulatIOns October 3 1997 

I. Executive Summary. 

The proposed RegulatlOns are bemg consIdered for adoption by the CMA and the Board 
Uganda IS rapIdly movmg toward development of a capItal market system that wIll facIhtate 
movement of savmgs mto productive mvestments that can aSSIst the development of pnvate 
enterpnse m the growmg economy m Uganda The CMA IS actIvely pursumg matters that wIll 
encourage and enhance thIs development 

Essentlal to the expanSlOn of a quahty capItal market WIth suffiCIent depth and hqUIdity 
to sustam and enable new growth and capitabsatlon by companIes are comprehenSIve regulatlOns 
that wIll be evenly appbed throughout the marketplace The current laws regardmg pubbc 
offenngs, whIch must be obtamed pnmanly by reference to two statutes and one regulatIOn,l are 
unclear regardmg the preCIse procedures that a potential Issuer must undertake The laws also 
are eqUIvocal as to WhICh mstltutlOn or authOrIty IS responsIble for then applicatlOn and 
enforcement Even a thorough analYSIS of these laws and regulatlOns leaves many questlOns 
unanswered regardmg the exact reqUIrements, both procedural and substantlVe, to be addressed 
by Issuers, underwrIters and other partIes m the context of a pubhc offerIng 

The currently proposed RegulatlOns WIll mJect predictabIhty and certamty mto the 
process for InItial pubhc offerIngs The Regulations also cover offenngs by companIes that 
already have securIties traded as well as pnvatisatIOns that wIll mvolve pubhc offers of 
securItIes Issuers wIll be able to ascertam m advance, and WIth some degree of certamty, exactly 
what are the steps they WIll have to undertake to accomphsh a pubhc offerIng ThIS type of 
predictabIhty IS absolutely necessary to create a smooth and well-functlOnIng market for 
SeCUrItIes m Uganda 

Very httle of the substantive reqUIrements of eXIstmg laws are changed by the proposed 
RegulatlOns The laws are SImply organIsed, clarIfied and made more comprehenSIve m order to 
cover contmgencies that can be expected to occur m an actIve pubhc market The RegulatlOns 
that are bemg conSIdered by the CMA are authOrIsed by prOVlSlons m the CMA Statute, whIch 
gIves broad power to the CMA to adopt regulatlOns concernmg all aspects of pubhc markets, 
mcludmg actlOns taken to promote theIr development SImIlarly, the Schedule to the 
RegulatlOns does not so much modIfy the current SImIlar Schedule to the Prospectus RegulatlOns 
as It clarIfies and enhances the reqUIred dIsclosures 

1 CompanIes Act, 1961 (herem the "CompanIes Act"), CapItal Markets Authonty Statute, 
1996 (herem the "CMA Statute"), and The CapItal Markets (Prospectus ReqUIrements) 
RegulatlOns, 1996 (herem the "Prospectus RegulatIOns") 
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Pubhc OfferIng RegulatIOns October 3 1997 

II. Background. 

As dIscussed above, the capItal markets m Uganda are pOl sed for rapId development In 
recent years, democracy has taken hold m thIS country and Its mstItutIOns are growmg m 
expertIse and reputatIOn Correspondmg wIth these advancements, the government of Uganda IS 
seekmg to promote mvestment, both local and mternatIOnal, that WIll develop ItS commercIal and 
mdustnal base, thus aldmg ennchment of the general economy One actIOn that 1t has 
undertaken recently 1S the passage of the CMA Statute, wh1ch, mter aha, created the CMA and 
gave 1tS mandate to promote the development of the cap1tal markets Another recent actIOn was 
the ImplementatIOn of the process ofpnvatlsatIOn, as overseen by the PnvatIsatIOn Umt (herem 
the "PU") 2 The PU's actIv1tIes have been mandated by ParlIament, and the success of ItS 
endeavors will result m much needed cap1tal bemg mJected mto the economy Via sale of all or 
portIOns of many large and small companIes that currently are government-owned ThIS process 
WIll be faCIlItated by a comprehensIve set of gUIdelInes. promulgated by the CMA, that will set 
forth the procedures to be followed for the flotatIOn of shares m these enterpnses 

By passmg the CMA Statute and creatmg the CMA, ParlIament has enVIsIOned an entlty 
that will take the helm of the developmg capItal markets, gUIdmg them mto a pOSItIOn of 
predIctabilIty, profitabIlIty and lIqUIdIty that WIll enhance the capabIlItIes of companIes to ralse 
much-needed capItal to carry on theu busmesses As eV1denced by the expenences of many 
countnes around the world, mvestors tend to come to markets where the playmg field IS level, 
free of procedural, polItIcal and legal uncertamtles, WIth sohd antIfraud laws m place and where a 
strong and mdependent regulatory body oversees the marketplace to ensure faIrness 

The current status of the laws governmg the pubhc offermg process belles these worthy 
obJectlves m 1ts Inherent uncertamty of apphcatIOn and vaganes m scope It IS therefore 
mcumbent upon the CMA to comprehensIvely reVIse the prOVIsIOns dealmg WIth these Issues, 
gathenng them mto one comprehensIve regulatIOn and educatmg the publIc regardmg these 
procedures No wholesale changes to substance or approach 1S reqUIred, merely fine-tunmg of 
procedures and clarIficatIOn of responslb1lIties Comments by qualIfied partIes who w1ll be 
affected by these RegulatIOns are welcomed, and all constructlve opmIOns WIll be consIdered 
before final adoptIOn of these RegulatIOns IS accomphshed 

2 The PnvatlsatIOn Umt has been charged With 1mplementatIOn of the mandates 
contamed m The Pubhc Enterpnses Reform and Dlvestlture Statute, 1993, as amended 
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Pubhc Offenng ReguldtlOns October 3 1997 

III. Description of the Proposed PublIc Offering Regulations 

A. OvervIew. 

1. Scope. 

The proposed RegulatlOns are mtended to provIde a comprehenSIve bluepnnt for legal 
comphance m thf: preparatlOn and executIOn of a pubhc offenng of secuntIes m Uganda All 
procedural reqUlrements are set forth comprehenslVely, so that an Issuer need not search 
through an array of statutes and regulatIOns All that WIll be reqUlred addItionally IS that a 
company or other Issuer ensure that It IS legally permIs'nble under the laws governmg the 
eXIstence and conduct of the entity for It to conduct the antICIpated offenng 

The RegulatlOns begm WIth a statement descnbmg the authonty of the CMA to adopt 
the RegulatlOns After that, a statement m Part I regardmg the scope of the RegulatlOns IS set 
forth 3 ThIS statement rescmds the Prospectus RegulatlOns, smce they are enhanced and 
superceded by the current RegulatlOns 4 ThIS sectlOn affirms that only publzc offenngs are 
regulated by the RegulatlOns set forth herem, not pnvate placements Only the antIfraud 
provlSlons apply to pnvate placements 5 ThIS means that, whIle prospectuses need not be 
publIshed nor the CMA consulted WIth respect to pnvate placements, any type of fraud m the 
conduct of an offermg of secuntIes, whether publIc or pnvate, IS prohIbIted The cnmmal 
prOVIsIons m Rule 602( c) are appbcable to fraud comrmtted m the context of eIther a pubhc 
or a pnvate offenng SImIlarly, offenngs of government secunties are exempt from the 
proVIsIOns of the RegulatIOns, WIth the exceptlOn of antIfraud rules 6 

Fmally, thIS sectlOn makes It clear that enforcement powers regardmg prOVlSlons of 
the RegulatlOns reSIde WIth the CMA 7 Smce It IS ImposSIble to proceed WIth a pubhc 
offermg WIthout concurrence of the CMA, It wIll have broad authonty to seek comphance 
WIth the proVISIons of the RegulatlOns VlOlatIOns that occur despIte the oversIght of the 
CMA WIll be referred to the proper cnmmal enforcement authonties 

3 See Part I, Rules 101 through 106 

4 Rule 103 

Rule 106 

6 Rule 105 

7 Rule 104 
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PublIc Offenng RegulatIOns October 3 1997 

2. DefinitIOns. 

ThIS sectIOn mcludes a defimtIOn for all major terms used throughout the RegulatIOns 
ApphcatIOn of thIS sectIOn to each occurrence of the words lIsted should be made to 

appreciate theIr meanmg withm the context of the RegulatIOns PartIcular notIce should be 
gIven to the followmg defimtIOns 

The defimtIOn of matenal should be noted carefully 8 Note that thIS term does not 
specIfically IdentIfy elements of dIsclosure that wIll be reqUIred, but rather IdentIfies a 
concept that It IS the duty of the Issuer to provIde a truthful representatIOn of all facts that an 
mvestor would hke to know concernmg the offenng of securItIes If an mvestor IS bemg 
asked to place hIS or her money WIth an Issuer, the mvestor reasonably WIll expect a pOSItIve 
return on that mvestment, and all mformatIOn regardmg whether thIS IS lIkely or even 
possIble must be dIsclosed 

It also should be noted that the parameters of what constItutes a "publIc offer" are not 
specIfically set forth Some gUIdelmes are mentIOned, but that IS Just what they are, and a 
factual determmatIOn of what may constItute a publIc offermg wIll be determmed finally by 
the CMA, With regard to all the factual CIrcumstances surroundmg the activIty In questIOn 

B. Procedural Requirements 

1. Conduct of a Public Offering. 

Part III contaInS rules regardIng the communICatIOns that may be mvolved In a pubhc 
offermg Two broad rules are set forth a) no publIc offenng may be made WIthout dehvery 
or pubhcatIOn of a prospectus that meets all the reqUIrements of the RegulatIOns,9 and b) there 
can be made commUnICatIOns m antiCIpatIOn of an offenng that do not m and of themselves 
compnse or contam a publIc offenng 10 Therefore, such communIcatIOns would not reqUIre 
publIcatIOn and pnor approval of a prospectus as set forth In these RegulatIOns 11 These 
SItuatIOns are dIscussed below In part III B 2 

Rule 301 makes clear that every publIc offenng must be preceded by or be conducted 
contemporaneous WIth the publIcatIOn or delIvery of a prospectus that meets the reqUIrements 
of the RegulatIOns Rule 201(d) mcludes In the defimtIOn of prospectus any wntmg that IS 
dIstnbuted to the pubhc, any matter that IS publIshed m a newspaper or other broadly 
dIstnbuted forum, and any electromc medIa 

8 Rule 20 1 (b) 

9 Rule 301 

10 Rule 302 

11 See Rules 301 and 401 
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Public Ottenng RegulatIOns October 3 1997 

2. CommUnicatIOns Allowable PrIOr to Publication o/the Prospectus. 

In today's fast movmg economy, It IS often necessary for an Issuer to raise money for 
company purposes on a very abbreViated tIme schedule The time that IS necessary for an 
mvestor to analyse finanCIal mformatlOn pnor to makmg an mvestment deCISIOn may be 
longer than a company would hke, and any method for shortenmg thiS tIme whIle still 
protectmg mve')tors should be Implemented 

Stnct mterpretatlOn of these RegulatIOns by lawyers, Issuers and the CMA, together 
WIth potentIal finanCial and cnmmal penaltIes for VIOlatIOns thereof, may cause Issuers to 
seek to aVOId any commumcatlOns With the publIc or other publICIty regardmg a potential 
publIc offermg for WhICh there has not yet been publIshed a prospectus ThIS m fact would 
be the prudent course However, It has been expenenced m countnes around the world that 
some pnor notIficatIOn of a pendmg offenng may serve a valuable purpose of preparmg the 
market for an offermg that IS Immment Conversely, unsubstantiated rumours and 
speculatIOn concemmg an unannounced offenng can have an adverse effect on the market 
when no solId mformatlOn IS aVailable 

Therefore, It IS m everyone's mterest that certam commumcatIOns be allowed pnor to 
the actual commencement of a publIc offenng Rule 302 addresses thIS contmgency It 
descnbes the SItuatIOns wherem an Issuer may make certam mformatIOn avaIlable to the 
pubbc pnor to pubbcatlOn of the prospectus, and not be m VIOlatIOn of Rule 301 Rule 302(b) 
sets forth types ofmformatIOn that may be mcluded m such a communIcatIOn Not all of thIS 
mformatlOn needs to be mentIOned, but these are merely acceptable categones of mformatIOn 
that can be mcluded and that WIll not be deemed to be a pubhc offenng Without a prospectus 
However, Rule 3 02( c) sets forth mformatIOn and a cautIOnary statement that must be 

mcluded m any such communicatIOn m order to aVOId a VIOlatIOn of Rule 301 

3. RegistratIOn Requirements. 

The registratIOn reqUIrements for a prospectus that are set forth m the Companies 
Actl2 are expanded m Rule 401 to address the modem phenomena wlthm Uganda ofa stock 
exchange and the CMA WhIle regIstratIOn pursuant to the Compames Act always was and 
shall contmue to be reqUIred for admmlstratIve purposes, It IS not and never has been 
mtended to mvolve a substantIve reVIew of the content of the prospectus The functIon of 
substantIve reVIew has been recogmsed as bemg necessary for the protectIOn ofmvestors, and 
as authOrIsed by ParlIament, wIll reSIde m the hands of experts m finanCial and market related 
matters at the CMA 13 The CMA wIll conSIder the adVIce of any stock exchange on whIch 
the pubbcly offered secuntles wIll be hsted 14 However, the CMA WIll be the final authOrIty 

12 SectIOn 43 

13 Rule 402(a) 

14 See Rule 401(c) 
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m the determmatIOn of what wIll be reqUlred to be mcluded m any prospectus In reachmg 
such a determmatIOn, the CMA wIll be bound by the provIsIOns of the RegulatIOns and the 
Schedule thereto 

Therefore, accordmg to Rule 401, any proposed prospectus must be submItted pnor to 
publIcatIOn or dIstnbutIOn (and therefore pnor to any publIc offermg15

) to the RegIstrar, the 
CMA and any stock exchange or other tradmg facIlIty on WhICh the secunties WIll be lIsted or 
quoted for tradmg ThIS WIll reqUlre a substantIve reVlew only by the CMA, however, 
techmcal defects may be noted by the regIstrar and defects relatmg to complIance WIth lIstmg 
reqUlrements may be noted by the exchange or tradmg faCIlIty 

Rule 402 sets forth tIme reqUlrements withm whIch the CMA staff must reVIew the 
proposed prospectus and communIcate WIth the Issuer regardmg theIr findmgs The staff WIll 
reVIew the prospectus for legal comphance WIth the RegulatIOns, and for logIcal and 
substantIve conSIstency and clarIty Fmdmgs of thIS reVIew WIll be commumcated to the 
Issuer pursuant to Rule 402(b) 

In response to thIS communIcatIOn from the CMA staff, the Issuer has two optIOns as 
set forth m Rule 402(c) The Issuer may eIther amend the proposed prospectus m complIance 
WIth the comments raIsed by the CMA staff or, If It feels strongly that It would prefer not to 
amend, It may present the legal or logIcal baSIS for ItS dIfference of opmIOn to the CMA The 
procedures for thIS are set forth m Rule 402(c)(2) If the Issuer cannot resolve the dIfference 
of opmIOn WIth the staff of the CMA, It may request a hearmg WIth the Board The 
procedures for thIS are set forth m Rule 402( d) A final findmg by the CMA Board must be 
compbed WIth by the Issuer pnor to pubbcatIOn of the prospectus, however, reVIew of thIS 
findmg may be made upon request to the proper JudICial authonty Ifthe Issuer so deSIres 
ObVIOusly, thIS WIll mvolve a delay that the Issuer must conSIder pnor to makmg thIs 
deCISIOn 

15 See Rule 301 
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4. Other Required and Allowed Matters. 

a. Required Dates. 

Fmally, m addItIOn to the substantIve matters reqUIred by Schedule A, certam other 
matters are reqUIred to be mcluded, such as the date of the prospectus 16 The most current 
mformatIOn aVailable to the Issuer must be mcluded m the prospectus regardmg all matters, 
and under no CIrcumstances may the most current financIal mformatIOn that IS mcluded be 
more than 9 months old 17 

h. Forward Lookmg Statements. 

Forward lookmg statements would be allowed to be mcluded m prospectuses under 
the condItions set forth m Rule 505 Prospectuses are mtended to state factual and relevant 
mformatIOn to aSSIst potentIal mvestors m makmg a decIsion as to whether to mvest m the 
secunties bemg offered ObvIously, forward lookmg statements are predIctIOns of future 
events, and therefore are not factual Often, however, forward lookmg statements are useful 
m makmg such an mvestment deCISIOn, smce a company may have genume reasons for 
optImIsm that are not reflected m the financIal statements and other current mformatIOn that 
WIll appear m a prospectus 

In such cases, hmited projectIOns may be mcluded m a prospectus accordmg to the 
prOVIsIOns of Rule 505 Issuers should senously consIder the bases upon whIch they offer 
such proJectIOns, ensurmg that suffiCIent relIabIlIty and certamty eXIst for then optimIstIc 
outlook If msufficient bases eXIst, Issuers may be lIable for mIsrepresentatIOns at some pomt 
m the future 

c. Opmions of Experts. 

If any prospectus mcludes a descnption of matters that IS based upon opmIOns glVen 
by experts such as engmeers, valuers. accountants or others, the entire statement of such 
experts must be summarIsed m the prospectus 18 A fau summary would mclude any 
assertIOns of uncertamty as well as rosy predIctIOns Any negative or potentially negative 
findmgs by the experts must be summarIsed m order to gIve potentIal mvestors all the 
mformatIOn they need m order to make an mformed mvestment deCISIOn 

As well, the IdentIficatIOn of the expert, and a bnefsummary of the expert's 
qualIficatIOns regardmg the abIlIty to make the statements beIng relIed upon should be 
Included Any agreement or preexIstIng relatIOnshIp between the expert and the Issuer should 

16 Rule 501 

17 Rule 502 

18 Rule 506(a)(l) 
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be ldentIfied 19 Fmally, a statement should be glVen mdlcatmg that the expert has consented 
to the use of the opmIOn m the prospectus 20 The full opmIOn and consent wIll be reqmred to 
be submItted to the CMA as an exhlbit to the prospectus 21 

C. Civil and Crimmal LiabilItIes. 

1. Civt/ Liability. 

The RegulatIOns provlde exphcltly for cIvIl and cnmmal habIhty for fmlures to 
comply wlth the provlSlons thereof m the context of pubhc offermgs ClvlI habIlltIes eXlst 
for redress m a court of competent JurIsdlctIOn 22 CIvIl habilItIes wlll eXIst for the use of false 
or misleadmg statements m the offer or sale of secuntles m connectIOn wlth a publIc offermg 
Note that accordmg to the language of Rule 601(a), It IS not essentlal to establIsh lIabllIty 
that the statement m questIOn was actually made to or receIved by the aggneved party It 
would be sufficlent to show that such a false or misleadmg statement was made and that It 
caused the market pnce of secunties to be affected adversely to the mterests of the person 
bnngmg the actIOn 

Simllarly, CIVIl actIOns WIll eXIst for matenal omlSSIOns of fact m a prospectus 23 

These are elements of dIsclosures that should have been mcluded m order to present a fau 
pIcture of the company's busmess It IS not necessary m such a case to show that any actually 
false statements were made, merely that by not provIdmg further appropnate mformatIOn, the 
effect of the statements that were mcluded was that a misleadmg presentatIon was made, 
causmg the aggneved party to consummate a transactIOn that resulted m damages 

19 Rule 506(a)(2) 

20 Rule 506(a)(3) 

21 Rule 506(b) See also paragraph (g) of Schedule A, Part 500 

22 Rule 601(c) 

23 Rule 601(b) 
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2. Crlminal Liability. 

Cnmmal liabIlity also extends to statements and omISSIOns descnbed above that may 
result m CIVIl liabIlity 24 Further, It shall be a cnmmal actIOn to offer secuuties WIthout 
compliance WIth Rule 301 of the RegulatIOns, whIch reqUlres use of a prospectus 25 

Rule 601 (c) contams a broad antIfraud provlSlon WhICh actually extends beyond the 
reqUlrements of the RegulatIOn Accordmg to the mandate gIVen the CMA by ParlIament to 
develop and enhance a well functIOmng secunties market, and m recogmtIOn of the fact that 
such a market can only eXIst both domestIcally and mternatIOnally If fraud IS ehmmated to 
the hIghest extent, thIS prOVISIOn has been mcluded It merely prohIbIts all fraudulent 
actIVItIes m the connectIOn WIth the offer or sale of any secuntIes at any tIme The language 
of thIS Rule IS broad enough to enable enforcement authonties to bnng cnmmal actIOns 
agamst perpetrators of any fraud on the marketplace However, It IS not unlImIted m scope, 
and does not lend Itself to overreachmg or abuse by regulators 

SpeCIfic fines and terms of Impnsonment WIll be set forth m Rule 601(d) These 
provlSlons WIll fully recogmse the authonty gIven the CMA m the CMA Statute, and WIll 
reflect the pumshments authonsed therem Actual prosecutIOn WIll be handled by an 
appropnate government agency, whIch WIll brmg any matters referred by the CMA before a 
cnmmal court of competent JUTIsdictIOn as set forth m thIS Rule 

D. Procedural Matters. 

The final part of the RegulatIOns deal With matters that may anse dunng the conduct 
of a publIc offenng 26 The first contmgency that IS dealt WIth IS that of an Issuer who IS m the 
mIdst of an offenng and deCIdes that It would lIke to offer more secuntIes than ongmally 
mtended 

Two alternatIves are presented for an Issuer m thIS cIrcumstance m Rule 701 and 702 
The first alternatIve, presented m Rule 701, IS that the Issuer may first complete the current 

offermg, then Wait for a "coolmg off' penod ThIS penod IS deSIgned so that the market can 
dIgest the ongmal offenng and pnces WIll adjust and stabIlise After the coolmg off penod, a 
new offenng may be commenced 

The other alternatIve, prese11ted m Rule 702, may be used for the purpose of offenng 
addltlOnal secunties durmg an offermg, or for the purpose of makmg any other matenal 
changes to the terms of an ongomg offenng SpeCIfic procedures are set forth that are 
deSIgned to protect the pubbc m such a case FIrst, the current offenng must be halted smce 

24 Rule 602(b) 

25 Rule 602(a) 

26 Part VII 
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It can no longer proceed based on the terms set forth m the current prospectus Second, a 
reCISSlOn offer must be made whereby all acceptances of the first offer may be canceled at the 
optlOn ofthe mvestor, and IS canceled, the moneys deposIted must be returned promptly 

Fmally, a new prospectus must be prepared Pnor to ItS pubhcatlOn. It should be 
submItted to the CMA for reVIew The process wIll then go fOl'\vard In a manner SImIlar to 
that outlmed In Rule 402 

IV. Conclusion. 

The need for a comprehenSIve and effectIve system of regulatlOn that wIll Insert 
predictabIhty and fairness Into the process of conductmg a pubhc offenng withm Uganda IS 
obvlOus The CMA has been charged by the ParlIament of Uganda WIth oversIght and 
development of a strong and effiCIent capItal market In thIS country that WIll faclhtate the 
Increase of Industry and commerce The responsIbIhtIes of the CMA mclude promulgatlOn of 
rules and regulatlOns that enhance hkehhood of success of thIS process 

The CMA IS consldenng whether these goals can best be achIeved by adoptlOn of 
these RegulatIOns It encourages submisslOn of observatIOns and comments from all 
mterested partIes who may have constructIve Ideas that WIll aSSIst m the process Comments 
should be submItted promptly, as actIOn on these proposed RegulatIOns IS Immment The 
goal of the CMA IS to estabhsh regulatlOns that WIll conSIstently protect and educate 
mvestors throughout Uganda, aSSIstIng capItal formatIOn and redirectlOn of savmgs Into 
profitable mvestments that WIll aid m bUIldmg and developmg the economIC advancement of 
our country 
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