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1.0 INTRODUCTION

In early 1995, the World Resources Institute (WRI) and the German
Organization for Technical Cooperation (GTZ) contracted two
environmental law specialists to prepare a technical legal analysis on
options for sustainable forest management of natural high canopy forests
with community involvement in Lushoto District (Hitchcock and Shauri,
1995). The findings and conclusions of that analysis demonstrated that
the overall existing legal framework in Tanzania supports sustainable
and community management of forests and that different management
categories of forests in Lushoto District could use various legal
arrangements to strengthen management of the forests. The purpose of
this follow-on work is to make specific case studies of the different
management categorics of forests in Lushoto District to dectermine
whether the various legal options are both practical and necessary. In
addition to the casc studics, sample language for by-laws and
contractual agreements for strengthened joint forest management is
included in Appendices II and III. This language is offered as a guiding
framework for both the Soil Erosion Control and Agroforestry Project
(SECAP) and rclevant actors if these legal steps are to be taken. Finally, a
set of recommendations is provided for how for further assistance to
GTZ/SECAP and others in Tanzania in implcmenting framcworks for
sustainable community forest management.

2.0 BACKGROUND

The GTZ/SECAP project has worked on soil conscrvation issues in
Lushoto District for over ten years. In addition, forestry management
activitics at thc community level took place in the District before SECAP's
origin in 1984. Community involvement in the past has occurred with
tree planting campaigns in the reserved forests, community education,
establishment of village woodlots, etc.  As a result of this work, the
project staff and District officials can sec a nced for sustainable
management of natural high canopy forests, and strongly advocate the
need for community involvement to achieve this goal. Indeed, such
involvement and requirements of sustainability are provided for in the
existing Forestry and Agriculturc Policies and supported by scveral laws
of Tanzania, including the Constitution.



However, despite the District and project approaches to the
problem, deforestation often has continued and community
commitment to reforestation and afforestation has not been
sufficient to achieve sustainable management of the natural high
canopy forests in the District. One project officer felt that unless
communities were directly involved in the management of the
forests, all Local Authority Forestry Reserves (LAFRs) in the District
would simply disappear. As part of the soil conservation and forest
conservation work in the District, it was thought that perhaps
stronger legal tools could and should be used to ensure better
sustainability and community involvement. Further, as SECAP enters
its final phase in Lushoto District in 1996, the District and the
communities will more and more rely on their own initiatives, legal
and otherwise, to protect the forests.

Community involvement in forestry management has been
given many different labels. However, whatever the label, it has
been noted that the most important components are the following.

People need:

a) The ability to participate

b) Knowledge of what to do and how

c) Incentives to stimulate them

d) Institutions to support and sustain their activities.

Government commitment is necessary through:
a) Legislation or other legal mechanisms
b) Technical and financial support

The case studies included in this analysis, then, focus on issues
of sustainability and community involvement, and, based on the
existing legal structures, examine the possibilities which exist in each
case to legally strengthen those practices.

The three specific case studies involve areas with different
management and legal issues. The first case study looks at two local
authority forestry reserves (LAFRs) to see whether options for
cooperation in management might exist between the District and the
surrounding communities and how such cooperation could be legally
strengthened. Both District and community input was solicited. The
second case study looks at a public land forest which is protected by
District by-laws and is proposed for gazettement as a Local Authority
Forestry Reserve to see what type of legal arrangements could



strengthen the current informal agreements between the District and
the communities. In this case also, both District and community
input was solicited. The third case study looks at a public land forest
which is managed by the nearby village, without any current
involvement of the District to see whether legal arrangements could
strengthen the village's ownership of the forest while at the same
time ensuring sustainable management. In some cases, additional
legal issues are raised, such as what are the legal procedures or
issues surrounding redesignation of forestry boundaries, etc.

3.0 CASE STUDIES

3.1 CASE STUDY #1: LOCAL AUTHORITY FORESTRY
RESERVES

There are at least seven recognized local authority forestry
reserves in Lushoto District!, several of which contain natural high
canopy forest. Two of the seven reserved areas? are almost
completely encroached; the others are also facing encroachment.

3.1.1 GENERAL VIEWS OF DISTRICT AUTHORITIES
AND PROJECT STAFF ON MANAGEMENT OF LAFRs

General discussions with District officials revealed that the
primary problems in managing all of the LAFRs are lack of staff,
transport and funds. Some District officials felt that the LAFRs were
managed in a sustainable manner, due to the restrictions on use
established by the District Soil Conservation By-Laws.3  Others,
however, expressed the view that much illegal harvesting was still
going on although it was difficult to pinpoint from which areas.4
They noted the heavy dependence on SECAP for financing
afforestation efforts and expressed concern about the financial
ability of the District to continue with its management
responsibilities after the project leaves. They also noted that more

! Some disputes exist as to the actual number of gazetted LAFRs. For example, District officials say that
there are seven while the list provided by the Forest Division indicates that there are ten.

2 According to the District Natural Resources Officer, Pararu and Zinge are almost entirely encroached.

3 See the earlier report for an analysis of these by-laws.

4 One person suggested that as much as seven lorries with seven ton capacity leave the District each week.
If this is true, it would be in spite of the District by-laws, the Forestry and Beekeeping Division's ban on
commercial logging of hardwood, and that Division's directive to the District to cease from licensing any
uses of the LAFRs. 8



community-bas;ed management might help to alleviate these
problems.

Meetings with the District Executive Director (DED), District
Forestry Officer (DFO), SECAP Forestry Officers and District Planning
Officer (DPO) indicated that the District is very committed to and
very serious about increased community involvement in forest
management. Protection of the forest is an important goal for the
District, both for the tangible and intangible benefits which the
forests provide to the District as a whole, as well as to individual
villages. District officials were also very supportive of the idea that
community forest management be supported by legal structures.
The District has already demonstrated its commitment to forest
protection through law by passing the Lushoto District Soil
Conservation By-Laws, which are the by-laws that reiterate the
Forests Ordinance's prohibition on uses in LAFRs without a license or
other lawful authority.

District officials, however, expressed several concerns about
community management of forests. First, they felt that any
agreement, contract or by-laws which promote more community
involvement in the management process should be preceded by or
accompanied with education regarding sound management of the
forest. Otherwise. several people believed that many villagers were
unaware of proper management techniques. Second, they noted that
it would be important for the District to have some sort of "oversight
authority” to make sure that communities were doing what they
were supposed to. Again, they believed that communities did not
have full capacity to manage effectively without District
involvement. Third, they wondered about their legal capacity, as a
District, to enter into such arrangements. Project staff also expressed
the need to proceed slowly with the whole process. to ensure
adequate time for both parties to understand the legal rights,
obligations and issues for sustainable management of the forests.
The following responsibilities and rights for both parties were
outlined by District and project staff for possible community
management schemes. These responsibilities and rights would be
reflected in either legislation or contract language, or both.
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TABLE B. POSSIBLE SCHEDULE OF BENEFITS AND
RESPONSIBILITIES FOR JOINT MANAGEMENT OF AN
LAFR AS OUTLINED BY DISTRICT AND PROJECT STAFF

COMMUNITIES
RESPONSIBILITIES * providing forest
guards, pay with cess
collected?
* making a
management plan, in
cooperation with the
District (it would
require identification
of trees and areas for
harvesting, arcas for
replanting, areas for
specific uses,
boundaries)
* designate an
existing committee,
such as the Economic
Affairs Committee, to
oversec management
planning, use, and
compliance with the
by-laws or agreement

*  collection of cess for

some uses (not
specified which)?

* tree
planting/afforesta-
tion as part of
management plan

* uphold terms of
contract, by-laws

* go to District for
final approval of
licenses???

DISTRICT

* Extension advise on
a regular basis

* Obligation to
uphold terms of the
contract, including
permitting
communities to
exercise their rights
and perform duties
under the contract

*  overseeing
licensing?



BENEFITS

*  Protection of their
water sources from
outside
encroachment/
conservation of the
forest for future
generations

* legal right to collect
firewood and other
sustainable uses (not
defined) without
having to obtain a
license from District

* local guards/local
control: guards carn
money possibly

* cess from
commercial licensing
for fast growing
planted trees

*  Free afforestation
efforts

* Free forest guards
(District doesn't pay)

* Conservation of
forest which is a legal
duty of the District
and which also gives
tangible and
intangible bencfits to
the whole District and
nation



3.1.2 KITARA RIDGE LAFR

Kitara Ridge Local Authority Forestry Reserve was gazetted in
1955 and was managed by the District. However, during the period
1972-84, the dissolution of local government structures meant that
the forestry reserve went virtually unmanaged. (Pers. Comm. DED).
The original forestry reserve had about 564 hectares, while current
estimates are at about 300 hectares of natural high canopy forest.
Thus, the LAFR has been heavily encroached. The LAFR is "managed”
as a protective area, as are all LAFRs in the District. No licenses are
granted by the District.5 Four villages surround the area.

SECAP recently assisted the villagers to plant a boundary
around the remaining natural forest inside the LAFR and had
discussions with the local villages regarding the forest's status as a
protected area. The villagers agreed to stay outside of the border
and those who were living inside agreed to move out of the natural
forest area.b

Mdando Village, Baga Ward Community Views. One

village and one ward official were interviewed. These two
community leaders noted that people are aware that entry into and
use of the remaining natural forest is prohibited but that they have
no other source of firewood because few trees are growing on the
farms and the village has no woodlot. They were candid in saying
that people were continuing to utilize the forest for a variety of
purposes, including firewood collection.

The two leaders thought that the community could sustainably
manage the forest if given the opportunity, including guarding entry
into and monitoring uses of the forest. Currently there is neither a
forest committee nor any forest guards because, in the views of the
two leaders, the forest is the responsibility of the District.  They
suggested that if they were to manage the area, assistance from the
District would be necessary in the form of seedlings for planting
additional trees in the area, as well as on their farms in their

]-") _Du_e to political pressures, the Ministry issued a “stop order” on all licensing in the LAFRs in Lushoto
istrict.
§ Due 1o the heavy level of encroachment up until this point. the boundaries of the reserved area are no
longer valid. Thus, the following specific issues for Kitara Ridge nced to be resolved. .1) Should the forest
be degazetted and regazetted with new boundaries? 2) Should the forest boundaries simply be redrawn
without degazettement? 3) What is the legal process for each of these? (See the technical legal analysis for
an assessment of the legality of re-drawing borders.)

: 14
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woodlot. The)" also thought that in an agreement with the District,
the District officials could specify how many times during a fixed
period each village would be allowed to use the forestry reserve, so
as to sustain its use.

Furthermore, they wanted to form a forest management
committee and decided that they would discuss the issue of better
managing the forest at the next Ward meeting, which was to be held
in the next few days. They were enthusiastic about guarding the
forest from unwanted encroachers and either punishing them at the
village level or sending them to the DFO for prosecution in court.

Several additional points were raised. First, it was noted that
because many of the men are out of the area for work, the issue of
firewood not only directly concerns women, but they also make the
decisions. Therefore, it was suggested by the two leaders that SECAP
work with women to encourage them to plant trees on their
shambas.  Second, the leaders noted that people were also gathering
firewood and using the neighboring territorial forestry reserves
(TFRs), BAGA I and BAGA II. They suggested that a cooperative
arrangement might be able to be worked out at that level as well.
Third, the leaders noted the need to work together with the
surrounding villages to ensure that the overall status of the forest is
maintained.

The enthusiasm and candor of these two community leaders as
well as the proximity of the community to three forestry reserves
and their strong apparent need to use the forest makes the Ward a
strong candidate for a trial agreement on management of the LAFR.

3.1.3 MTUMBI LAFR

Mtumbi LAFR comprises approximately 304 hectares and has
not decreased much in size since gazettement, perhaps due to its
steep slope. Mtumbi is located approximately 25 kilometres
northeast of Lushoto Town. It is surrounded by five villages. As
with Kitara Ridge LAFR, the area is managed by the District as a
“protective” forest, and due to the stop order, no permission is
granted by District authorities for any use of the forest.

Mnadani__Village/Zinga Hamlet Community _Views. An

elder from one hamlet, and two other community members were
interviewed .  They noted thyt people in the community are aware



that the area is a protected area for purposes of bringing rain and
supplying water and that those who were farming inside have
stopped farming and moved outside after discussions with the SECAP
staff. Further discussions revealed that there are some traditional
uses which are allowed by the hamlet. For example, people go inside
to hunt, gather leaves and fallen wood. Those interviewed believed
that they did not need any permission to go ahead with these uses.
They also believed that the forest was “their” forest and that they
had the absolute right to control entry into the area and that the
government cannot issue licenses without their permission. No
formal guarding exists on the part of the community although one
person who lives near to the forest border does some watching.
They rely on the District's forest guard who comes from Malindi (a
few kilometres away) from time to time to watch the forest.

When discussing the future of the reserved area with the
community members, they expressed a desire for complete control
over the forest. They believed that they had the capacity to manage
the area well and felt that because it was "their" forest (despite the
designation as a forestry reserve), they should be able to take care of
it. They felt that assistance from the District should come in the form
of guards and extension advice. '

3.1.4 STRENGTHENING DISTRICT/COMMUNITY
MANAGEMENT ARRANGEMENTS FOR LAFRS: LEGAL ISSUES
AND FINDINGS

It is clear that both District and village officials see the
practicality and necessity of involving the communities more
formally in some type of cooperative arrangement for management
of the Local Authority Forestry Reserves. While certain concerns
remain about how an arrangement could be structured to ensure
proper management, recognition is present that the current
management process is less than successful. The following analysis
demonstrates that the current legal structures can support a new
arrangement for sustainable management.

vernmen ies for ainable management with
community involvement. As explained in the earlier legal report,

several laws of Tanzania contain language to suggest that the
government has a duty to manage all land for the indirect or direct

16
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benefit of all Tanzanians! and to manage the national resources and
heritage so that they are harnessed, preserved and applied towards
the common good. 8 The Constitution also guarantees all Tanzanians a
right to life, which has been interpreted by at least one court to
mean that the environment must be preserved.? In-addition, the
District government has the duty to improve rural life, including
promotion of the social welfare and economic well-being of all
persons in the District.10 More directly, the 1953 Forest Policy
stipulates that forests are to be managed in perpetuity for future
generations.

Each of these laws and the forest policy shows that the District
must act to properly manage all the District's forests, within its
governmental authority. The next question, then, is what is the
extent of the District's authority and what type of legal arrangements
can be made to jointly manage the forest.

What types of legal arrangements are possible? First, the

Forests Ordinance permits the District to manage LAFRs by issuing
rules or regulations, and by prohibiting or restricting entry into the
LAFR. Rules and regulations can be about the management of all
LAFRs or one particular LAFR. Authority to make rules and
regulations can also include authority to make by-laws. Restrictions
on entry can either be achieved by not allowing entry without a
license to use the forest or through some other form of “"lawful
authority”.  "Lawful authority” is not defined by the Ordinance, but,
given the flexibility of the Districts to manage their LAFRs by issuing
rules or regulations, it appears that entering into an agreement with
a community would be permitted by the Ordinance as a form of
lawful authority for restricting entry,

Second, Districts are given the authority to designate "forest
managers” for management of LAFRs. The term forest manager is
defined by the Forests Ordinance to mean “a person appointed in that
capacity”, but could probably include appointment of a community or
a forest protection committee.}l A forest manager has the duty to

7 Land Ordinance, section 13.

8 Constitution, section 9 (i) (c).

® Constitution, section 14.

10 Local Government District Authorities Act, No. 7, 1982,

11 “Person" is assumed to mean something wilff “legal personality™ and therefore includes communities.



"manage the LAFR as an agent for and under the direction of the
local authority."12

Third, Districts are allowed to issue exclusive licenses for use of
an LAFR. An exclusive license could be issued through a contract to
one community or a group of communities. Conditions can be
included in the license for proper use.

Fourth, while the Minister responsible for Forests has authority
to issue guidance to the District with respect to managing the forest,
LAFRs will remain in District control unless the LAFR is
"mismanaged” and it is in the "public’s interest” for the Minister to
re-centralize authority regarding management. Under the structures
of decentralization, practical management activities for LAFRs fall
under the District's authority, while policy and guidance comes from
the Ministry. (The Minister also has the authority to degazette a
local authority forestry reserve and to issue instructions to the
District authorities, pursuant to the Forests Ordinance. However,
these sections must be read in light of the policy of
decentralization.)13

Fifth, through provisions of the Local Government (District
Authorities) Act, Districts are established as corporate entities. As a
corporate entity, the District may enter into contracts, and sue or be
sued. Registered villages also have corporate status and may do the
same.

an_the District pass by-laws for a community management
agreement and to regulate forest use? The Local Government Act
also gives the District authority to establish, preserve, maintain,
improve and regulate the use of forests and forest produce, subject
to the provisions of any other law. The Act also gives the Districts
general authority to enact by-laws or to take other actions to
implement its provisions. It should be noted that while new by-laws
may not be necessary if the District enters into an agreement with
the communities, they may be a good idea in order to strengthen the

12 While it may seem 1o communitics that this language gives too much District control, the language of
a contract/agreement could lessen this weight. Furthcrmore, utilising the terms of the Forest Ordinance
helps to give credibility to the structure of community management.

13 1t should be noted that the Minister's issuance of a "stop order” on all Iicensing for the Lushoto District
LAFRs was intended to protect the areas for the purposes of their designation: Conservation of the
catchments. Thus, any future agrcement with communitics which has the effect of successfully conserving
the areas should not be against the spirit of the order and should be within the District's authority given the
policy of decentralization. However, this poinkSnay need further clarification from the rclevant parties.
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possibility of new agreements in the future. The District could pass
by-laws which automatically establish the structures of management
for all voluntarily participating communities!4 or could simply hand
over all management of every LAFR to the communities, with
conditions in the by-laws.

How do the District Soil Conservation By-Laws Fit In? The
District's Soil Conservation By-Laws restrict uses of LAFRs in the

District by requiring a license from the District Natural Resources
Officer (DNRO) in order to cultivate, graze cattle, or take timber.
These by-laws seem to reinforce the Forests Ordinance’'s provisions,
although they do not mention heavier uses. Depending upon which
uses the District decides to permit in an agreement for a particular
LAFR, the by-laws may not create any stumbling block. However, if
any uses will be permitted in the agreement which, in the by-laws,
are not permitted without a license, the DNRO must either issue a
license for the respective use, or the by-laws will need to be
amended to state that no license is required for those uses which are
permitted under a community agreement with the District.
Alternatively. new community forestry by-laws could simply repeal
those provisions which are inconsistent with the new laws.

3.2 CASE STUDY #2: CHAMBOGO FOREST (PUBLIC
NON-RESERVED LAND, PROPOSED AS AN LAFR AND
PROTECTED BY DISTRICT BY-LAWS)

Chambogo Forest is located approximately 20 kilometres north
of Lushoto town and borders seven communities, in which three
different tribes are represented (Wasambaa, Wapare and Wambugu).
The boundaries incorporate an area of 605 hectares, of which
approximately 80 hectares represent natural high canopy forest.

Chambogo Forest is an interesting case. = On community
initiative, the District attempted to gazette the area as an LAFR but
has not yet gone through the legal procedures as specified by the
forests Ordinance. The District has followed the normal practices as
specified by the Forest Division, which include the process of
discussion and agreement with the villagers. (See the earlier legal
report). The proposal to gazete the area as an LAFR is currently -
before the Minister responsible for forests.

14 "This is the approach selected in the Model H9-Laws, included as Appendix I1.



In the meantime, the area came under the legal protection of
the Lushoto District Soil Conservation By-laws. The by-laws, as
analyzed in the technical legal report, prohibit certain uses in the
area without permission from the DNRO. Also, the SECAP project
entered into informal agreements with the villages in 1987 for
village management of the forests. = The purpose of the informal
agreement was to engage the villages in regeneration of the major
part of the forest area which had been depleted (a future productive
zone), as well as to protect the remaining natural forest for their
benefit. 15 As part of that agreement, the communities were to
establish forest committees, guard the area, and refrain from non-
sustainable uses of the area.  Users were to get special licenses from
the forest committee. The forest was divided into protective and
productive zones.

According to the Project Foresters, the SECAP project is
preparing a management plan for the Chambogo Forest which it
intends to read out to the villages at the time of "handing over" of
the forest to the villages.!6 Up until now, some community input
has been solicited in preparation of the management plan.

: : Samples qf th_c inl"onnal agreements are included as Appendix IV,
In fact, this view is in_com:ct. Because the villages probably "own" the forests under customary tenure,
they are in fact handing it over to the District ffY oversight by participating in the joint process.
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3.2.1 GENERAL VIEWS OF DISTRICT AUTHORITIES AND
PROJECT STAFF ON MANAGEMENT OF CHAMBOGO FOREST

The District representatives and project staff have worked
together to co-operate with communities in management of the
Chambogo Forest up until the present. A series of meetings were
held in 1987 to encourage the communities to respect the re-planted
boundary of the natural forest and to minimize the impacts of their
uses of the forest (See Appendix 4 ). Both the District and the
project would like to go forward with a formalized legal community
agreement for management of the forest area, either now or after it
is gazetted as an LAFR. should that option be the best choice.

The types of specific provisions which would be reflected in
District by-laws and/or a contract agreement are the same as those
outlined by the District in Case Study #l.

3.2.2 VIEWS OF REPRESENTATIVES OF VILLAGE
GOVERNMENTS

Two villages were visited which border the area. Both villages
have received assistance from and cooperated with SECAP in the past
and were actively involved in the process of protecting the area.
Each village was in a different position with respect to uses of the
forest due to maturity of the trees nearest their village and other
factors. ’

Lukozi_ Village Community Views. In this village, a forest

committee (Kamati wa Chambogo) has been created. The chair of
the committee is also the Village Executive Officer (VEO). He
explained that no uses are allowed in the forest. When questioned
further, he noted that some uses are actually allowed, including
cutting trees, as long as permission is granted by the forest
committee. Users must acquire a permit and pay 300/= per tree.
The village. also has two forest guards. He also noted that the guards
must decide whether someone is allowed into the forest. According
to the customs of the village, only men are allowed to plant trees,
while only women are allowed to cut them. Permission for
harvesting, when granted, must be given to the husband, although
the wife will do the actual harvesting. It was not entirely clear from
this description exactly what the specific process is for permission of
uses.  No specific customary laws existed on care and use of the



Chambogo area. No written village by-laws exist either. Lukozi is a
registered, demarcated and surveyed village.

The VEO believed that the current system was working well
and that people were following the restrictions placed by the District
by-laws. When questioned whether the area should remain under
village control or be under District authority, he thought that the
area should remain with the villages. He also supported the idea that
additional legal protection could benefit the existing structures.  The
VEO suggested that any agreement with the District or additional by-
laws should include District duty to: 1) provide seedlings, and 2)
provide extension advise.

Viti Village. The SECAP project committee chair (this
committee is the equivalent of the Kamati wa Chambogo of Lukozi
Village) was interviewed. Viti Village, unlike Lukozi, is not using
anything from the forest at this time. No one is allowed to enter the
forest, except the committee chair, because of the immaturity of the
newly planted zone. Two forest guards from the village are
permanently assigned. If there is any other communal village work
to be done, the guards are excused in order that they may do the
forest work. If the village guards catch anyone inside, or seize cattle,
the offenders are brought to the forest committee for punishment,
which consists of a fine. He noted that illegal entry has not been
much of a problem, because the village also has a productive
woodlot.  Until now, no plans have been made for the process of
allowing sustainable uses of the area after the trees mature. The
SECAP project officer noted that most of the trees will not be mature
for another ten years.

Viti Village is a registered village which has not yet been
surveyed, demarcated or titled. No village customary by-laws
govern the use of the forest, nor is there a council of elders.

The Committee Chair was adamant that the forested area
should remain in the hands of the villages. He also expressed a
strong opinion that the villages could and would manage the area
sustainably. He noted that assistance from the District in the form of
seedlings and extension assistance was important and could be
included in an agreement. He also noted that they might need
assistance in law enforcement from time to time. The Chairman
mentioned that one of the neighboring villages was not managing the
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forest very well and that this was affecting the overall forest quality.

3.2.3 STRENGTHENING DISTRICT/COMMUNITY
MANAGEMENT ARRANGEMENTS FOR CHAMBOGO FOREST:
LEGAL ISSUES AND FINDINGS

Again, the support of the communities and the Districts is
present for a joint management regime. The District's intent to
conserve the Chambogo Forest is indicated in its inclusion of the area
in the Soil Conservation By-Laws. The District has also demonstrated
its intent to further protect the area by approving its gazettement as
a Local Authority Forestry Reserve (as mentioned, currently a
proposal before the Minister for Forests). In addition, the informal
agreements between the communities and the District and project
staff demonstrate District commitment to such a framework. The
following legal issues arise.

Government duties for sustainable management with
community involvement. As discussed above in Case Study #1, very
clear duties exist for sustainable management of forests with

community involvement. While Chambogo is not yet a gazetted
forestry reserve, and is not an LAFR under control of the District, the
other laws mentioned above give this duty to the District in any case.

What _is the legal status of the area? The Chambogo Forest, as

public non-reserved land. can be held under customary or granted
rights of occupancy. From discussions with the communities, it
appears that the forest is held in common by all seven communities
under customary law.  This means that they are the proper owners
of the land, as permitted by the Land Ordinance. While there may
have been customary rules to govern land use of the area at one
time, it is difficult to tell whether they are really still in place after
the informal agreement with the District for establishment of
productive and protective zones. The legal status of the area will
change when and if the forest is gazetted as an LAFR.

ion By-T.aws valid? . First, as
discussed more extensively in the earlier report, Districts are not
given the -authority to take any land under lawful title (including .
customary title) unless given permission by the President .
Therefore, if the communities hold the land under customary law,
the by-laws are valid if they dg not “take” that land. (However, if
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all seven villages would they have to be party to the contract for it
to cover their shared common property.

Second, the Cooperative Societies Act permits groups and
individuals to join together to form a cooperative society, in line with
the process spelled out in the Act. Cooperative Societies are given
legal personality and are allowed to own land in common. Thus, the
villages could join together to form a cooperative society, get a right
of occupancy over the land to be held by the society, and enter into
an agreement with the District for how the land should be managed.
Covenants (rules which are legally binding against all parties to a
contract) could also entered into between members of the society.

Third. pursuant to the Land Ordinance and the Land Policy, the
villages could each get legal “ownership™ of their land and over the
part of the forest used by them. Legally, each village would have to
show its customary ownership over the part of the forest that it
would claim for a granted right of occupancy.

Fourth, the area could be gazetted as an LAFR: This has already
been proposed. The Forests Ordinance does not permit Districts to
declare LAFRs, but Districts may request the Minister to announce
his intent to gazette the area. Then, the DFO and other relevant
officials must follow the provisions of the Ordinance with respect to
notifying the public, beaconing the area, and permitting those with
customary claims to the forest or the land to record their rights with
the District Commissioner.

Fifth. the existing District Soil Conservation by-laws could be
amended where necessary, or new by-laws could be developed
which establish the framework for community management.
Community management arrangements for private property owners
or village titled areas could also be included.
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3.3 CASE STUDY #3: PUBLIC LAND (VILLAGE) FORESTS

Very little high canopy forest remains on village public land.
However, several examples were cited by the SECAP and District
staff.18 If the areas are deemed valuable and important to the
District, it may be necessary to assist those communities with
management of their forests (like the Chambogo case). No District
views were solicited for this case study; it seems apparent from the
Chambogo case that where an area is highly valued, the District
would probably support community management arrangements.

3.3.1 MALIBWI VILLAGE COMMUNITY VIEWS

Malibwi Village is located approximately 30 kilometres
northeast of Lushoto Town. The village is registered and the elders
thought that it had been demarcated and surveyed and that it was
recorded at the District level. (The village was not, however, on our
list of surveyed/demarcated villages in the Ward). The village has
its own stand of natural high canopy forest which is protected under
communal customary law. The VEO as well natural as several elders
of the traditional village council were interviewed . The Malibwi
Village Forest comprises approximately ten hectares. Formerly, it
was owned by one man but has now reverted to communal village
ownership.

The forest has particular value to the community in bringing
rain for their crops, and no one is allowed to enter the area, even to
take firewood, to allow chickens to feed, or to cultivate (although
cultivated fields exist right up to the treeline). While no specific
person is assigned to guard the area, it is guarded by the whole
village and all villagers know that these are their customary laws.
The laws are in written form, according to those interviewed. (These
laws could be village by-laws if the village followed the proper
procedures of approval. Then they are not customary laws and
would not be treated as such by a court of law). If anyone is caught
destroying the forest or entering inside, they will be arrested and
either brought before the village council or taken to the primary
court in Mlola. Apparently, several people have been at least

18 In addition to Malibwi Village Forest, public land natural high canopy forest exists in Makole Village,
for example. 27
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brought before- the village council. No specific committee exists to
deal with these matters.

The community members thought that the forest was
adequately guarded and that no encroachment was occurring. They
had also demarcated the boundary. However, when it was suggested
that planting a boundary might help to ensure that no encroachment
occur, they thought that it was a good idea and requested assistance
from the project and the District to do this. The project forester noted

‘that the natural boundary has, in fact, been encroached by

cultivators.

In addition. the village has a village woodlot. However, the
community members said that they had not been taking such good
care of it as they did not know whether they could thin the trees or
not. Also, they thought that some trees had been disappearing. They
requested additional expertise/assistance from the District and
SECAP.

The community members were not aware that because the
land was public land it could be subject to commercial licensing, nor
that it was subject to gazettement or plot allocation. They clearly
viewed their community customary laws as supreme and thought
that it was impossible that anyone from outside could get permission
to enter or use their forest without their permission.
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3.3.2 STRENGTHENING DISTRICT/COMMUNITY
MANAGEMENT ARRANGEMENTS FOR PUBLIC LAND
(VILLAGE) HIGH CANOPY FOREST: LEGAL ISSUES AND
FINDINGS ‘ .

Currently, the only District contrel over these lands comes in
the form of District by-laws. For example, in the District's Soil
Conservation By-Laws, in addition to restricting access to LAFRs,
certain water sources are protected by designating them as restricted
and reserved areas. The following legal issues are of interest in
_ strengthening legal arrangements for sustainable use of these forests.

Government duties for sustainable management with
community _involvement. As discussed above in Case Study #l and

#2, very clear duties exist for sustainable management of forests,
even on the public lands, and community involvement is a necessary
component of this management.

What is the legal status of these forests? Legally, any forests
which are not gazetted as reserved areas pursuant to the Forests

Ordinance or other conservation legislation (such as the National
Parks Act or the Wildlife Conservation Act), are public land, unless
they are “"owned” by an individual or a group. As detailed in the
earlier legal analysis, ownership can be either customary or granted
as a right of occupancy.!® For the most part, the non-reserved land
in Lushoto District is "owned" customarily. However, the law has
evolved since independence such that this ownership is perhaps less
secure than rights of occupancy ownership. Before approval of the
Government’s land policy,” when villages got a title deed to their land,
it could be recognized as a granted right of occupancy. The earlier
legal report also argued that a “certificate of village lands” would
have the same status. In any case, certain rights exist for both
customary and titled land owners, and they are respected by law. In
this case study, the forest land is "owned" in common, customarily,
by the village of Malibwi.

How_ strong is the ownership right over the forests? As

detailed in the earlier legal report, the answer to this question
depends on whether the village has a title deed or a village
certificate or not and whether customary land rights can be

15 In Lushoto District, some land is owned in leasehold, a situation resulting from colonial times.
Churches and a tea company, for example, hold land in leasehold which contain natural high canopy forests.
(Pers. comm. DNRO). 29
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substantiated. Malibwi Village does not have a title deed, for
example, and is not surveyed or demarcated. Only one village in
Lushoto District has a title deed. Examples of actions which may
affect the strength of ownership rights include gazettement of the
area as a reserve, allocation of plots, and use of the forest by
outsiders. The law on these issues is as follows: According to the
Forests Ordinance, forestry reserves can only be gazetted over public
lands, which do not include those under right of occupancy.
Additionally, where a plot is allocated to someone else over
customarily held lands, certain legal requirements exist to protect
the customary rights holders (Bill of Rights of the Constitution, the
Land Ordinance and the Land Policy). Third, even if customary laws
exist to protect the area , an outsider can come and use the area and
it may be difficult for the community to enforce the laws against that
person. Finally, commercial licenses may be granted in these forests
by the Minister responsible for forests (although a current stop order
on all hardwood commercial harvesting has been issued). As
discussed in the earlier report, the 1995 Land Policy addresses some
of these issues but is not enforceable as law. For example, the Policy
indicates that only village assemblies shall have authority to allocate
plots and that certain communal areas shall be protected and no
plots allowed to be granted within them. In addition, in the future
the status of land ownership is supposed to be taken into
consideration before commercial forestry licenses are issued.

Malibwi Village was not facing any of these issues, but also was
not aware of the current legal framework and not worrying about
future problems.

What _types of legal arrangements are possible to strengthen

community ownership and_establish cooperation with the District?

Legally, a variety of options are possible for strengthening
ownership of these areas and trying to ensure community
sustainable management.

First, a village can, with the assistance of the District, seek a
village certificate pursuant to the provisions of the Agricultural
Policy, the Land Policy and the Land Ordinance. However, it seems
that village certificates (and title over commonly held lands) will
give the village stronger rights in the management of the forest area
and better ensure community ownership.
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Second, with the general authority given to them in the Local
Government (District Authorities) Act, registered villages can make
written by-laws for management of the forest. In fact, that Act gives
a duty of the village council to "plan and coordinate activities of and
render assistance and advice to residents of a village engaged in . . .
forestry . . . activity . . . of any kind." These by-laws will have
stronger authority over an outsider. It is important to remember
that village by-laws may not repeal any customary laws, because
only an Act or Ordinance of Tanzania can do this. Also, the village
may not re-allocate any of the forest land which is held under a
granted or a customary right of occupancy without permission of the
President, such that the land "owner” has certain rights. The village
by-laws cannot make illegal something which is permitted in another
law. For example, the village would not be able to prohibit
commercial felling on the "public" lands because the Forests
Ordinance permits this. However, if the village gets a certificate of
village lands or a title deed over village communal forestry lands,
land will no longer be public and the village could prohibit
commercial felling.

Third, the Local Government (District Authorities) Act permits
a registered village, as a corporate entity, to enter into a contract.
Therefore, the village could enter into a contract or an agreement
with the District for proper management of the forest. A village
could probably also enterinto a contract with commercial users if its
land is outside the authority of the Ministry. It is important to note
that there will be no incentive for the village to enter into an
agreement with the District unless it benefits in a tangible way, in
the short term, from the agreement. Otherwise, the land is
technically within the communal ownership of the village and not
under much control of the District, especially where the village
already has customary laws to manage the forest.

Fourth, the village, under the Cooperative Societies Act, can
form a co-operative society, either on its own or with other villages
and then try to get a granted right of occupancy over the forest
reserve (See the discussion in Case Study #2).

Fifth, according to the Forests Ordinance, a village which “owns”
land could enter into covenants with the Ministry responsible for
Forests for proper management of the forest. Again, the village must
benefit in some way from this arrangement in order for it to be
worthwhile. 31




Sixth, District by-laws could be written to cover community
management arrangements for these areas or such provisions could
be included in an over-all community forestry by-law.  This type of
framework would be created under the District's authority to
"establish and reserve” forests through the provisions of the Local
Government Act. Restrictions on what the District by-laws can do
and the specific language of this provision are detailed in other
places in this analysis.

Seventh, the area could be gazetted as an LAFR, pursuant to the
Forests Ordinance and managed as suggested in Case Study #2.

4.0 CONCLUSIONS AND RECOMMENDATIONS: THE NEXT
STEPS

It is clear that the District and some of the communities which
were visited would like to achieve better protection of their forests,
while simultaneously reaping sustainable benefits from the areas. It
is also clear that some of the communities are not aware of their
legal rights or of the current legal structures for forest management.
It is also evident from the earlier technical legal assessment, from
which the conclusions are reiterated in this analysis, that the District
has both a duty to properly manage the forests and enough
flexibility within the current legal structures to go forward.

The discussions with both the communities and the District
staff also revealed that despite good intentions, some mutual
suspicions exist. It is clear that for many years very traditional
models of forestry management have been practiced, and that any
new arrangements would be quite a departure from the old system
of reservation and licensing.

It is certain that attitudes and knowledge will not change
overnight, and that any efforts towards increased community
involvement be accompanied by education, planning, oversight and
careful follow-up. Any agreements could be entered into for a trial
period, after which a careful evaluation should be made as to the
state of the forest, any problems encountered in management, etc.

Perhaps the most important conclusion is that the process,

should it be adopted, proceed slowly enough for all involved to
32
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understand and make a real commitment to its success. For that
reason, no time frame is placed on the following steps. However,
steps are provided for each of the particular management categories
of forest in order to guide the District and the project should
community management efforts go forward in Lushoto District. It
should be noted that some of these steps may over-lap from one
management category to another: For example, because Chambogo
Forest is not yet a gazetted LAFR, some of the steps presented for
public land (village) forests steps could be taken. These steps should
also be read together with the recommendations presented in the
technical legal report; some of the steps are a combination of
recommendations from that report.

4.1 STEPS FORWARD

Steps for ILocal Authority Forestry Reserves

1. Decide whether to create a community-based management
structure in new District by-laws or whether to amend the existing
Soil Conservation By-laws. By-laws could also include the
contract/agreement mechanism for communities to manage the
LAFRs. This is the option selected in the model by-law language
presented in Appendix II.

2. Decide whether to enter into a contract with the communities.
This could be in addition to the by-laws or standing on its own. See
Appendices II and III.

te for ham For Area

Option 1. Decide whether gazettement of the area of a LAFR
is really the best option. Disadvantages of gazettement include the
possibility of the District later terminating any agreement for village
management or revoking by-laws for village management and
turning the area over to District management. Also, the central
government could opt to degazette the area, or offer "advice"
contrary to the village management idea, or, try to convert the LAFR
into a TFR. The latter it can only do if it is in the public interest.
Advantages to gazettement mean that the land is specifically under
the terms of the Forests Ordinance and the District should have
authority over the area to enter into agreements with the
communities. As long as the land remains "public” land, the
government will always have the right to gazette a forestry reserve
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over the area, .to grant rights of occupancy (plots of land) and issue
commercial licenses (even though no hardwood licenses are currently
being granted).

If an LAFR is the best choice, the following steps could be taken.

a) Hold a series of meetings with the communities to explain
the legal option.

b) Enter into a contractual agreement with the communities,
pursuant to the existing District by-laws. This contract should be
intended to continue after the LAFR is gazetted or may be renewed
at that point. Note: The contract cannot do anything which is illegal
or it will be null and void as a matter of law. Therefore, it. probably
cannot extinguish customary rights or customary laws unless
communities agree to waive their rights after proper notice and
opportunity for compensation or agree to * repeal” their customary
laws. .

c¢) Follow up with the gazettement process. Because the
Forests Ordinance requires a series of steps, such as beaconing,
notice, recording and possibility of giving up recognized rights for
compensation, the whole process of gazettement must be followed
correctly.

d) Once the LAFR is gazetted, enact by-laws for protection of
the area, including the opportunity for forest committees to enter
into contracts for management of the forest.  By-laws are necessary
because even if the contract is terminated by either party, some
framework for management will still exist.

e) The community should also be designated as the forest
manager, pursuant to the Forests Ordinance, to strengthen the
legitimacy of the contract in light of the Forests Ordinance.

Option 2. Decide whether to assist the villages to have
boundaries surveyed/demarcated and get certificates of village land
and possibly title to communally held lands. If the village
boundaries all extent into the forest, the forest would be divided up
like a pie. However, safeguards would have to be established to
ensure overall Cooperation with each other and the District. The
group of villages could form a co-operative association for protection
of the whole forest and then would be responsible to each other.
District by-laws could also govern uses of the forest even though it
would be "private” property. However, it would not seem as likely
that the communities would then enter into an agreement with the
District as to how to manage 34heir" property, although the Forests
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Ordinance does give the Minister for Forests the authority to advise
private owners on how to manage their forests.

If private ownership by villages is the best choice, the following
steps could be taken:

a) Hold meetings with the communities together to try to reach
some sort of consensus on how the boundaries of each village would
be drawn within the forest area.

b) Assist the villages in setting up a structure for jointly
managing the forest. For example, a soil conservation and watershed
protection committee could be set up.

c) Assist the villages in drafting rules for management of the
soil conservation and watershed protection area.  These could also
be reflected in village by-laws and District by-laws.

Option 3. Decide whether to leave things as they are, with the
District by-laws protecting the forest, village forest protection
committees in place and enter into a contractual agreement with the
villages for continued management. The problem with this option is
that the land still remains public and is subject to allocation of plots,
designation of the forest as an LAFR or TFR later on, and commercial
licenses. Thus, the community does not really have safeguarded
rights to manage. However, in the meantime the contract would be
valid and could be enforced by both parties.

If the best option is to continue the same arrangement as is
currently in place with a contract mechanism to back up the
agreement, the following steps could be taken:

a) Meet with all seven villages together to discuss the
management plan. The villages should be involved in preparing and
endorsing the plan. ‘

b) The District could then enter into a contract with the villages
to continue with their existing protection and use arrangements, in
accordance with the management plan. The contract should be
mutually enforceable.

¢) If the agreement permits anything which the District Soil

Conservation By-laws prohibit without a license, the by-laws may
need to be changed before the gontract is entered into or it will be
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illegal. Alternatively, the DNRO could grant a permit to the
individual villages for any uses which are permitted by the contract.

Option 4. Decide whether to encourage the villages to form a
co-operative society, under the Co-operative Societies Ordinance. If
the villages go through the steps of forming a co-operative society,
they have the right to own property as a society. The forest could
then be demarcated and a communal granted right of occupancy
sought. The advantage of taking this step would be that the land
would be held as private property, communally, and would not be
subjected to gazettement, others acquiring a right of occupancy, or
commercial licensing. With a certificate of village lands, the effect
may be the same, but, as noted, the status of these certificates is not
entirely clear. Members of the society could then establish some sort
of covenants (agreements) for how the land is to be managed, duties
of members, etc. In addition to this, it would make sense for the
individual villages to get their own title, to reduce any pressures on
the forest if land in the villages is lost to outsiders. Another
advantage is that the forest does not need to be divided into seven
parts. A disadvantage is that the only government oversight would
be in the form of by-laws, not in the form of an agreement between
the District and villages. = However, District environmental by-laws
could require management planning for any forest privately held in
the District.

If the best option is to form a Co-operative Society, the following
steps could be taken:

a) Additional research should be performed about the exact
steps for forming a co-operative society.

b)  Once the co-operative society is formed and registered, it
will be necessary for the area to be surveyed, demarcated and a
right of occupancy to be requested through the appropriate channels.
These steps will probably take some time-consuming follow-up.

c) After the title deed is granted (or during the process), the
villages should meet together to prepare a management plan for the
area, and the rules/covenants to govern use of the property in
accordance with that management plan.

d) Depending upon the outcome of these discussions, the
District by-law may need to bg changed to reflect the uses agreed
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upon in the area. Alternatively, perhaps Chambogo could be dropped
from the Schedule, which would take it out of the by-laws' coverage.

e for Public_Lan Vill Forests

Further discussions should be held about the District's and the
project's interest in this area. If there are only a few stands of high
canopy natural forest left in the public lands, it may only require
minimal effort to assist the relevant villages in acquiring the
relevant ownership documents and strengthening their management
practices. It should be noted that the main problems facing the
village forest profiled in the case study was encroachment by its own
community. Further, the village elders and VEO were not aware of
the legal structures or possible future legal problems which their
forest might face.

1. If it is decided to assist the villages with their forest areas,
all of the relevant forest land should be identified by satellite
imagery and maps (compared with the already designated reserved
areas).

2. Formal discussions could be held with the relevant villages,
including extensive discussions about their legal rights and possible
future problems with (or threats to) those rights. Assistance could
be predicated on the need for a legal agreement between the District
and the communities for proper management of the forest such as
through a contract/agreement (see the Chambogo case).

3. Villages could be assisted in acquiring ownership
documents over their land, which would include survey and
demarcation of the village, including the relevant forest area.

]

4. Where multiple villages have claim to the area, alternative
arrangements could be used, such as formation of a co-operative
society, titling of the land, and covenants with the Ministry for
proper use of the area. A series of meetings would need to be held,
and the legal procedures for formation of a co-operative society
identified and followed. Then title to the land could be acquired.
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4.2 Additional Needs and Issues

The viability of legalized community involvement in
management of natural high canopy forests of all types will depend,
in part, on community awareness and also on District commitment to
follow up in implementation of the agreements or other
arrangements. This commitment will require: Adequate staffing for
implementation of the agreements, including adequately trained
extension officers, time and some financial resources. It should be
noted here that it is unlikely that any of these commitments would
be more extensive than a full-fledged enforcement programme to
keep people from using the forests.

In order to strengthen the viability of these agreements, SECAP
and WRI could provide additional assistance in the forms of: a)
Training extension officers in the implementation of the agreements,
including community outreach, mediation, and participatory forest
management planning; b) Training of extension officers and project
staff in "sustainable" management of natural high canopy forests; c)
Training of trainers for community leaders in community
mobilization and sustainable forestry issues, d) Financing some of
the initial follow-up activities.

In addition, assistance could be provided to the District to
identify additional areas of village public land forests for potential
joint management. Leasehold and freehold land areas containing
natural high canopy forest should also be identified, and the legal
implications for their joint management explored.

Several outstanding issues remain which are quite relevant to
community-based natural resources management. The first is the
status of land tenure, and specifically of village ownership. Despite
the attempts to clarify land ownership in the new Land Policy,
questions still remain (see the earlier technical legal report) . Until
this debate is resolved, it is difficult to know what the full impact of
village certificates will be on village ownership. be on village forest
lands. Second, it is impossible to prescribe a panacea for all different
types of communities which rely on forests for their needs. Some are
traditionally conservation oriented, while others are not.20 Thus,
flexibility in any arrangement is critical, as is the proper

20 For example, the Wambugu are traditionally forest dwellers, while the Wapare and Wasambaa do not
bave the same cultural traditions (at least at the present time) of conservation of the forests. (Pers. comms.
Mbwana, Mboye). 38
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identification of the cultural parameters of the community involved.
Third, this analysis has focused entirely on Lushoto District, District
authority to enter into these arrangements, and specific cases.
However, given the discussions in the Forest and Beekeeping Division
about including “"village forestry reserve” language in future forestry
legislation, it will be important to follow those discussions to
understand any impact that they might have on District initiatives in
this area.

4.3 Final Words

The reality that these case studies bring to light is that despite
the existing legal arrangements on paper (reserved areas, by-laws
restricting uses, etc.), communities are continuing to use the forests
for their basic needs, which can result in gradual encroachments over
the boundaries of protected areas and depletion of public land
forests. In addition, if it is true that timber is leaving the District at
an amazingly high rate, coupled with the fact that the District faces
financial, personnel and transport problems, it becomes clear that
“prohibiting” or “controlling” uses of the forests will be simply
impossible without community support and involvement.

In most countries, the law is usually quite alien from ordinary
people and even the officials who implement it. Also, people usually
view the law as a way to "punish bad people” rather than a way to
establish constructive arrangements towards achieving positive
goals. Thus, changing attitudes about the law and its uses are
necessary in this case. In fact, using effectively the types of positive
legal arrangements spelled out in the earlier legal technical report
and detailed here could prove to be the only way forward for
sustainable management of natural high canopy forests in Lushoto
District. =~ These changed attitudes will also have to reflect the spirit
of community management, which is that the law evolves from the
bottom-up, rather than from the top-down.

Given the value of the forest areas in Lushoto District, both in
terms of human benefits and biodiversity, the time is at hand for the
District to meet its statutory duties through sustainable management
of the forest resource. As the case studies demonstrate, only with
proper community involvement will this be possible. However,
commitment on the part of the SECAP project, the District officials
and the communities can clear a path for cooperation and better
management of natural high camopy forests in the District, and
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provide a model for other like-minded Districts. Institutionalizing
these efforts through law will ensure their true viability and provide
a formula for success.
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APPENDIX 1. LIST OF PEOPLE INTERVIEWED

' LUSHOTO DISTRICT OFFICIALS

1. Mr. Sayile, District Executive Director

2. Mr. Sabuni, District Planning Officer

3. Mr. R. Hassan, District Forestry Officer

4. Mr. JE. Titu, District Natural Resource Officer
SECAP STAFF

4. Mr. J.S. Nandrie, Fbrester, Project Forest Support Unit
5. Mr. F.J. Mboye , Forester, Project Forest Support Unit

VILLAGE OFFICIALS AND OTHERS

6. Chambogo Forest Area

Lukosi Village

.....

Officer)

Viti_Village

Mr. Shabani Halmisi, Chair, Forest Protection Committee.
7. Malibwi Village Forestry Reserve

Malibwi_Village

Mrs. Halima Mwanyelo (Village Executive Officer)
Several members of the council of village elders (Wabaloza)

8. Kitara Ridge Local Authority Forest Reserve

Mdando_Village, Baga Ward

Athmain Ali Dunchi, Councilor, Baga Ward
Tullo Jacob Kingazi, Acting VEO, Mdando Village
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APPENDIX II. MODEL LEGAL LANGUAGE FOR DISTRICT
BY-LAW

LUSHOTO DISTRICT BY-LAWS FOR SUSTAINABLE FOREST
MANAGEMENT WITH COMMUNITY INVOLVEMENT

1. These by-laws may be cited as the Lushoto District Council
(Sustainable Forest Management with Community Involvement) By-
Laws, 199__ and shall come into operation on of 199 .

2. These by-laws are passed in accordance with the following
policies and laws:

The Forest Policy of 1953, which states as some of its primary
objectives that forests:

a) Shall be demarcated and reserved in perpetuity for the
benefit of the present and future inhabitants of the country,
[providing] sufficient forested land and land capable of afforestation
and that practice of forestry by local government bodies,

b) Shall be managed provide sustained yield of forest produce
of all kinds

c) Shall preserve and improve local climates and water
supplies, and stabilise land liable to deterioration.

Section 30(3) of the Forests Ordinance, which authorizes the
District to make rules or grant other lawful authority applicable to
any local authority forestry reserve to:

a) regulate the felling, working and removal of forest produce,
b) regulate the manner and circumstances in which licenses or
permits may be applied for, granted, varied, refused or
canceled, et seq.,

c) regulate any act liable to cause damage to forests or forest
produce;

d) control the entry of persons, animals or vehicles into any
local authority forestry reserve, et seq.

Section 118(2)(n) of the Local Government (District Authorities)
Act, No. 7, 1982, which authorizes the District, subject to the
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provisions of any other law, to: Establish, maintain, improve and
regulate the use of forests and forest produce.

Section 6 of the Land Ordinance and its accompanying
regulations, which provides that land, including forested land, may
be held under customary communal title, the Agricultural Policy,
which provides for village title and the Land Policy, which stipulates
that villages may reserve certificates of village ownership, that
communal village lands may be titled and that special measures be
taken to protect sensitive areas;

3. In these by-laws, unless the context requires otherwise-

“Agreement” means an agreement entered into between the District
and a community; :

“Council” means the Lushoto District Council;

“"Community" means a registered village or group of registered
villages with an individual or jointly established Forest Protection
Committee(s), in accordance with the guidelines of the First Schedule
to these by-laws;21

"District" means the District Council or any of its appointees, unless
otherwise specified;

“District Forestry Officer" means any officer of the forest department
assigned at the District level;

"Forest Manager" means the whole of a community designated as a
forest manager, pursuant to the terms of these by-laws and the
requirements of the Forests Ordinance;

"Forest Protection Committee” means a committee established
pursuant to the first schedule of these by-laws, and may be elected
from one or several registered villages;

"Local Authority Forestry Reserve" means a local authority forestry
reserve which is gazetted pursuant to the provisions of the Forests
Ordinance;

"Management Plan" means a written plan for sustainable
management, which may include a map of the forest for which it is
prepared and which specifies the allowable uses of the forest, either
as a whole, or as sub-divided into particular use-zones, based on the
best available scientific information and local knowledge;

21 The purpose of this definition is to permit an ecosystem-based approach, where possible. Thus, a
community may be defined as all of the villages surrounding a forestry reserve, provided that they have each
formed forest protection committees. Then, the District would have the choice of entering into individual
village agrecments, or a joint agreement with 8 of the villages.



“Public Land Village Forest" means any forest which is not gazetted
as a territorial or local authority forestry reserve or which is held
under a granted right of occupancy, village title or other freehold or
leasehold interest;

"Subsistence needs” includes, but is not limited to: gathering fuel,
fodder, and medicinal plants and taking water2?;

“Sustainable forest management” means ensuring that the forest is
managed for a variety of uses, but especially emphasizing watershed
protection and community sustenance, and that uses of the forest
today do not impact the forest such that the same uses will not be
sustained for future generations;

"Titled or certified Village Forest” means any forested land which
occurs within the demarcated/surveyed area of a titled or certified
village;

"Village" includes all villages, whether registered, surveyed, titled or
simply existing, unless otherwise specified.

4. These by-laws are made in recognition of the following:

a) Many villages in Lushoto District are dependent upon
forests for their sustenance, including for water supplies and other
uses such as gathering of fodder, fuelwood and medicinal plants. The
forests are also important in conserving the soil for productive
farming. Therefore, the District as a whole also benefits from these
forests, as they sustain the villages and better the lives of the District
residents;

b) These forests also form a unique habitat for many species
and are world renowned for their biological diversity;

¢) Despite these qualities, both forest areas which are under
the authority of the District and those which are on the public lands
are rapidly decreasing in size and quality, thereby directly impacting
both the benefits to the villages and the District as a whole;

d) These problems are related to improper management and
use of the forest areas and must be rectified in order to establish a
sustainable management framework;

d) Past legal arrangements have failed to solve these
problems.

22 As noted below, this term will have to be defined specifically by the District foresters before the by-laws
are enacted. i 46
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e) People living near the forests have the best opportunity to
solve these problems, along with assistance and guidance from the
District and a new legal arrangement should be established to ensure
their involvement in sustainable management of the forests.

5. The purpose of these by-laws, therefore, is to:
a) Establish a legal framework for District /community
cooperation in management of Local Authority Forestry Reserves,

and;

b) Establish a legal framework for District/community
cooperation in management of public land village forests.
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Local Authori Forestry Reserv

6. Communities which exist near23 to local authority forestry
reserves and which are dependent upon the reserved area for
subsistence needs,24 may,2> upon application to the District Forestry
Officer, and, subject to the terms and requirements of these by-laws,
be designated forest managers for the local authority forestry
reserve.

7. Forest managers shall, through their forest protection committees
and in accordance with the terms and conditions of a management

plan and an agreement, to be prepared in cooperation with relevant
District officials, manage the said forest area in a sustainable fashion.

8. Forest managers shall implement the management plan and the
agreement through enactment of village by-laws.

9. Forest protection committees shall be established in accordance
with the guidelines set forth in the First Schedule to these by-laws.

10. ’Agrccmcnts shall be entered into based on the model provided
in the Second Schedule to these by-laws. The specific steps for
sustainable forest management of LAFRs with community
involvement are spelled out in the Third Schedule to these by-laws.

11. The forest manager and the District shall be bound by the terms
of the agreement and the management plan. Failure to abide by the
terms and conditions of each may result in cancellation of the
agreement and withdrawal of the community's status as forest
manager.

12.  Any conflicts or disputes arising out of the management process
shall be resolved in accordance with the terms of the agreement.

Public T.and_Village Forests

23 This term will bave to be defined by the District when it enacts the by-laws, or decided administratively
by the DFO and other relevant authorities, based on the status and impacts on the particular forest.

24 This definition could be expanded to economic needs as well.

25 If all communities which apply shall be designated as forest managers, the word “may” should be
replaced with “shall”. 48
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13. Communities which hold public, non-reserved forest land, either
under village title, certificate or customarily, shall?s, if all
communities which apply shall be designated as forest managers,
upon application to the District Forestry Officer, and, subject to the
terms and requirements of these by-laws, enter into an agreement
with the District for management of the forest area. "'Communities
which do not have village title or a village certificate have the right
to request District assistance in securing title as part of the terms of
the agreement.

14. Communities which enter into an agreement with the District for
management of the forest area, shall follow the requirements for
forest managers detailed in sections 7 - 13 of these by-laws

15.  Nothing in these by-laws shall be deemed to invalidate an
existing contractual agreement for community management of an
LAFR, provided that all of the relevant conditions of these by-laws
are complied with. :

16. Any provisions of the District Soil Conservation By-laws which
are inconsistent with these by-laws shall be hereby repealed.

Passed by the Lushoto District Council, of ., 199 .

26 Ibid, at note 25. 49




First Schedule.
idelines for Formation of For Protection mmi

The basic guidelines for formation of the Forest Protection
Committees (FPCs) are as follows. However, formation should be
flexible enough to ensure that differing cultural and other
circumstances allow the appropriate structure of organization.

First, FPCs should be democratically elected in order to avoid the
possibility of individual or political interests getting in the way of
sustainable management. The FPC should then be elected by the
Village Assembly(ies) and should represent the whole village's or
community's interests in carrying out its duties.

Second, the FPC should have regular meetings to discuss issues
related to the forest and implementation of the agreement and the
by-laws. A regular number of public meetings should also be held,
especially during the initial negotiation of the agreement and the
management plan, to ensure that the process is public and fair.

Third, the FPC should take an active rather than passive role in
safeguarding the forest for present and future generations and
should take whatever steps necessary to carry forward the
management plan.

Fourth, the FPC should have regular, ongoing contact with a member
of the Forest Division staff.

Fifth, whenever a member of the FPC resigns, new elections should
take place to replace that member.

Sixth, specific duties of the FPC as well as terms of service, etc.,
should be decided at the village or community level, and reiterated
in village by-laws.

Seventh, the FPC should, where culturally possible, include at least
one woman. Women's role in using and managing the forest cannot
be underestimated.

Eighth, where a customary village structure also exists (Wazee or
Wabaloza), it would make sense to include at least one of these
elders in the FPC. 50
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Ninth, it is critical to include one of the forest guards in the FPC to
ensure that proper accountability exists.
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Second Schedule
To include: Model Legal Language for Contractual
Agreement/Contract Between the Communities and the

District (See Appendix III to this analysis).

The contract language which is prepared for Chambogo could be
modified slightly and included here.
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Third Schedule

Steps to be followed for sustainable forest management of
LAFRs and village public land forests with community
involvement '

1. Registered villages may form a forest protection committee either
independently or as a group of villages. Any individual village or
group of villages with a forest protection committee, shall be defined
as a community. The forest protection committee(s) should be
formed in accordance with the guidelines in the First Schedule.

2. The community may then request the District to designate the
community as the forest manager for the relevant LAFR. (Practically
speaking, the District will probably need to ensure a fair distribution
of the management and use responsibilities between different
communities where more than one village is dependent upon the
forest resource and may encourage the villages to apply jointly as a
“community").

3. The District and the community then prepare a management plan
and enter into an agreement for sustainable management of the
forest, based on the model provided in the Second Schedule. The
agreement also includes the designation of the community as a forest
manager. The forest protection committee is named as the
implementor of the agreement.

4. The Community enacts by-laws to strengthen management of the
forest at the community level.

5. The community, via the forest protection committee, manages the
forest in a sustainable fashion in accordance with the management
plan and the agreement.

6. Where disputes or conflicts arise, they should be sorted out within
the appropriate framework provided by the agreement, the
management plan and the by-laws.

7. Failure to abide by the terms of the agreement or the
management plan and failure to resolve the resulting conflicts can
result in cancellation of the agreement by either party, and
withdrawal of the community as a forest manager.
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APPENDIX III. MODEL LEGAL LANGUAGE
FOR CONTRACTUAL AGREEMENT

MODEL AGREEMENT/CONTRACT BETWEEN THE
VILLAGES AND LUSHOTO DISTRICT
FOR MANAGEMENT OF CHAMBOGO PUBLIC LAND
VILLAGE FOREST AREA*

(*with translation in Swahili to be attached)

(This text is drafted assuming it would be used prior to gazettement
of the area as a local authority forest reserve, and without changes to
the existing District by-laws, which prohibit certain uses. Where the
text would change in the event of gazettement or if the by-laws are

to be modified, a notation is included.)

A. PURPOSE

The purpose of this agreement is to enable the village of
— . in cooperation with the appropriate authorities of Lushoto
District, to properly manage the Chambogo Forest Area. The object of
the agreement is to bind legally the District and the village
government(s) to conserve the forest through the performance of
certain responsibilities and by meeting the villagers' requirements of
fodder, medicinal plants. fuelwood, etc. This agreement is made:

1) With recognition of the value of the Chambogo Forest Area
as a water source and potential provider of materials for basic needs,
as well as its biodiversity value;

2) In view of the District's responsibilities, as noted in the
Local Government District Authorities Act, to better the social and
economic welfare of the District inhabitants and its authority to
preserve and protect forest areas, as well as the mandates of the
1953 Forest Policy to manage forests for conservation of water
supplies and the Land Ordinance, Land Policy and the Constitution,
for sustainable management of natural resources.

3) In light of the District's Soil Conservation By-Laws, which’

protect the Chambogo area from unsustainable uses, such as
cultivation, tree cutting and gLgzing;

EL
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4) With recognition of the community’s customary communal
tenure ownership of the Chambogo Forest, as permitted by the Land
Ordinance and reiterated by the Land Policy;

5) With recognition of the need for the communities
surrounding the Chambogo Forest to be involved in and responsible

- for the management of the Forest, with assistance from the District.

[ post gazettement: “This agreement is made in light of the authority
granted to the District in the Forests Ordinance to manage its Local
Authority Forestry Reserves by regulating entry into the reserves
either through the issuance of licenses OR by giving any other lawful
authority and the District's authority to designate a forest manager.
It is also made in light of the Forest Policy, which calls for
sustainable management of forests with the involvement of
individuals and communities. = This agreement shall serve as lawful
authority for regulating access to the Chambogo Local Authority
Forestry Reserve, as authorized by the Forests Ordinance."]

[if the Soil Conservation by-laws are changed to permit communities
to exercise uses contained in the contract or new by-laws are
enacted: "This agreement is also made pursuant to the District's Soil
Conservation By-Laws/the Lushoto District Sustainable Forest
Management of LAFRs with Community Involvement, which permit
communities to enter into agreements for management of forest
areas for uses which are sustainable with conservation of the overall
forest"].

B. PARTIES?7

This Agreement is made between:

1) The village/community(s) of , as’
represented by the village council(s), registration number(s)
. The term village means all residents of the village.28

27 The agreement could be made between the District and each village or the villages as a group.

28 Because the villages surrounding Chambogo are not surveyed and demarcated, it will be difficult to
establish a geographical line to determine who lives in the village and who lives outside. It is suggested
that the villages be surveyed and demarcated arfibacquire title, in any case.
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2) The District of Lushoto, as represented by the District
Executive Director.

C. TERMS OF AGREEMENT

The Agreement shall apply to the area known as Chambogo Forest
which covers an area of __ hectares, as defined and mapped in
the management plan for the area.

We, the undersigned, do hereby agree to the following:

I.__Responsibilities and Rights of the Village.

The village/community of shall:

1) Care for the Chambogo Forest in such a way that the forest
will remain intact for future generations of
village/community and other villages/communities, for their use and
benefit. '

2) Follow all of the terms and conditions of this agreement and
the management plan attached hereto, including prohibitions on any
uses within the protected and productive zones. [This section could
include a list of uses which are permitted and prohibited in each of
the zones. For example:

Uses which are permitted in the productive zone are:
Collection of fodder
Collection of fuelwood
Gathering of medicinal plants
Uses which are prohibited in the productive zone are:
Cultivation

Burning
Timber harvesting for commercial use.

Mark each with an "x". ]

3) Create and/or maintain a Village/Community Forest
Protection Committee, which shall meet at least times per
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month, and which shall be responsible for overseeing the operation
of this agreenmient and implementation of the management plan, and
District and any village by-laws on Chambogo Forest. The Forest
Protection Committee shall also be responsible to report to the
District Forestry Officer at least times per month. The Forest
Protection Committee shall be comprised of: '

a) The Village Executive Officer, Chair

b) Two hamlet residents who live near the forest boundary

¢) Village Forester (any person who has worked with the
District or SECAP in the past on afforestation projects).

d) The village nursery/woodlot attendant, if there is one (or
substitute with another hamlet resident).2?

At least one of these members shall be a woman.30

4) Guard the forest to ensure that it is used according to the
terms and conditions of the management plan. A minimum of
guards shall be available to watch the forest at all times.
Guarding duties shall include:

a) Ensuring that no one from outside our village or the
other six villages listed in the management plan, shall enter into or
use the forest.31

b) Apprehending and reporting any violators to the
Forest Protection Committee and/or relevant forestry officer for
appropriate warning or punishment. Seeking assistance from the
District or relevant police officials where necessary.

¢) Ensuring that anyone from
community/village who is allowed to enter into the forest records
his/her name and specific use in the Forest Protection Logbook, or

29 This structure is based on the structurc which SECAP proposed to the villages in 1987 when they first
began to work with Chambogo. The two villages visited had this structure in place; it is logical not to
change the already-existing structures. For other areas, however, more there could be more flexibility.

30 The requirement that one member be 2 woman was suggested to the villages by the SECAP staff. Based
on the findings of the case studies which point to the strong need to include women in the management of
the forests, it is strongly recommended that this be a requirement.

31 Legally, this contract cannot extinguish customary rights to the land of those who arc not parties to the
contract. This would be contrary to the Constitution’s Bill of Rights provisions which require adequate
notice and opportunity for compensation. The agreement would operate as a waiver of those rights, and in
any case serves as notification, for those who are party to the contract. Therefore, it is valid for the villages
who are party to the contract, but not against others who may be able to show customary rights to use or

occupy the area. The important definition thefi7is who “lives” in the village.



for Lushoto District Council

B U2 N e

Approved:

[Additional points to discuss with the villages and consider including
in the agreement would include:

* A dispute resolution mechanism so that conflicts could be
resolved without going to court

* Financial incentives for the agreement to work, such as the
right of the villages to take some timber from the productive zone,
based on certain conditions, for commercial sale. A certain
percentage of revenues raised could be required to go into a village
development fund.

* A trial period after which the agreement could be extended,
or canceled, depending upon its success.]
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APPENDIX IV. SECAP/VILLAGE AGREEMENTS FOR
MANAGEMENT OF CHAMBOGO FORESTRY RESERVE

61



HIRTR I Pl et AV

Koy A Vil
Kr Jos CHo Earrt AR
W edio Wanchuuusis _ A '
Adihe Mopipgs  Muledd 8. Rbwnclln. psog:

1

2| Alhmens tgiqe Ulywdla T My A

31 1884 S mlate . Hussew, Kesima
U Secct: Moe "’ 01 il oS
5. ML}; Sl binnbo 7 12 plesSes: MAgow=

.4“‘/ Hpssen 22 13- WW‘«;
7 JM%‘, #M 2
Wﬂowmw

1J}»ssew Sebunl  wsa Je‘,c‘.vfx
l lgajécn lé_“_‘;p 1 ,

Z W«w& LRSS Tra » (ﬁ;

5'3 *“f“& At e W gt o

- - atn oo

L Migia, B=Se= f30- Arg
C Kl L fra 1 ‘;‘/ /A“a'r /aowmm Nngw-éo_
: / 7o wee M"K—zo;ﬁaoﬁevw

_45&..@& /58 Ayt we tohe we pla Logo.

.. l%wv YA .f’eaz_)é ok, s .. ,
Ly v 3R Motu wa W-’ﬁ? Wegude ivd—éazq
fotie Lpepe M /‘fay’e(e_ Lael:

X (2¥ 3 45,1,,%
%‘/ //M,- Wifumbe Hoz pw e did-

g:% BEST AVAILABLE COPY



190c00e/190 000 19/7R.1197 2. 19/ 7. N9 B |

Mte | Diyoradgwe | Jumla | Niyoruatehwa Junla | Diyoruatanwa
ye ya yo =
2ikopo Sk % mkopo sh. % nikopo| Sh. <
sh, Sh. sh.

2,105« Hatotizo yamouwyo wmamuzi wo Cozoo:
L Ui CHaed LA Lrkiirsduns AL

@O P00t 0000000000000 0 0000000000 000000000000000000000008 00000000

2.2, 7ilizo chs ¥ii=—n

2.2.1. Zhzmbo 1z ¥ijijs

Ezord Wopoto Hauzo '
2414i201imwe {Kilo)
Kilo sh,

¥sicu Dfeim ¥sicu | Migimu Msiry |4 HEiou Fsim
I [Wldopita| huu uldopite | uliopita { buu uliopit

Zz0

Juals




b oditonin . bt o Aodu A naize W Imep

o et Koot na WSl g Hds ool

| libibiin n Sedist: sl Mokt i

: e 32 Kyge wd daoa :.Mf«ﬁko

i './/;M L7 MLy

i

K17 0d6aT7 e
2, MRS e Waee! hbowglol .
3 Salivw Hia Mbughuns,
u Ay SMesSens Motk .
o ﬂwc na NW% Lo NWQLQ_W

NW( T Mlburr < w j.a.S'eca,p pwg g
‘s ug»...& bobes weoa,

, ' /Mf Korl. Hedcka Ao
.AAD /7;.‘,.,...4{14 L /édoy 7(05

M‘/‘vwﬁ Kot ot
Gcllakbe ga Suwadogs Nw/wo/,‘,

llean A/o{ékd‘/
‘Ll po v, Hhoa Py wgh.,ge, wal/wé:z~
[ A Ko g,
; b ©  veyle ldnboge Ltz Lo
' tdetoy o aclhotne R Q[&Da/é A'«:"{Zéf&&,é‘.;a.
/[Wvé—avwm. .

L /'{a;ﬁw/{ /&t,éfvo _ .
5“'7 W YY) W(fd “s

yh Zec Gts Abaocs, AMeccsasbriinco  ragu e

Yo Voot wWeo Mot Hcludox M0
Andte. prrefun Loz

At

K ohibun

Wwewqedots -

Om  mam ch e sSe et ; mm——

l‘f
F

BEST AVAILABLE COPY



Dka | Wootod we | Zioda zicda Uchukuzi | Idedd ya
Nc. nmizo kwa Gheti Holisd (% yo noduka
nwezi 4 ;4 nmuzo) . nengine.

11T

2.3.1, Yctotizo ycoliyopo:

LA RN R R Y N Y R Y R N R NN R NN N R
(R X E AR N N Y R P R A RN PR Y RN R N RN R ]

AR Y R Y Y Y R R Y N P R Y N R RN Y PR Y N NN

2.4, oo ,cald zo jcibe ra

&
£
[

00

Torehe Ananceg Mikopo
o
kusezisghve

%)
3]

Ju=lc y2 wolio~ | Kiasi kino~ | Junla ya
Al bz kopoa chod=iws ilcopo
Piak Ll sh. sh. sh.

Qt{
)
ik

2.8.1. Mototizo yoliyops kibusu eruzhuld go Aldbe no Mikopo:

OO RN 000000000000 eEIN0A00Q0C000P000000aRatseVPdssRitaccior
@0¢oeseoqac . 0ir,."

TESTE @ PO IDNTIICR0EOPIIVIONEOITOIN OOV IOIRRVS

PO ER I BV IO TINNG0 0000000000000 0000000 0000000800000 000090000RsS

BEST AVAILABLE COPY



APPENDIX VI. LIST OF DEMARCATED/SURVEYED AND
TITLED VILLAGES IN LUSHOTO DISTRICT*

137 villages total.32 37 are demarcated and surveyed. (Of the 37
demarcated and surveyed, one is titled). ‘

DEMARCATED/SURVEYED VILLAGES (by Ward) (missing
several wards)*

Mlalo Ward, Lushoto Ward Soni W
1. Lukozi 1. Gare 1. Sha
2. Mnadami 2. Kwemashai 2. Mag
3. Maringo 3. Lamba 3. Soni
4. Mgusaslu 4. Dochi 4. Lw;
5. Malindi chini 5. Toghoi 5. Mbt
6. Handei 6. Ireule 6. Kw
7. Zaizo 7. Boheloi

8. Wakose 8. Msange

9. Mlesa 9. Kwemashai

10. Viwangoi 10. Ngulu

11. Dule 11. Miegeo

12. Ngazi 12. Ubiri

13. Nyasa 13. Ngului

14. Hemtoye

15. Mlalo

16. Bungoi

17. Bagai

18. Mbelo

* Provided by the District Land Office. Note that several wards were
not included in the list.

32 All of the villages in the District are registc$ad, according to project staff.
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APPENDIX V. COMPLAINT LETTER ON FOREST
ENCROACHMENT WRITTEN BY VILLAGER
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