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Preface

The International Conference on Secured Commercial Lending in the Commonwealth of
Independent: States took place in Moscow at the Russian Supreme Arbitration Count in
November 1994, During the Conterence. jurists, parliamentarians, bankers and entreprencurs
from Russia and the other member countries of the CIS discussed issues of  secured
commercial lending with leading experts in law and banking from the United States and
Europe. The Conference was timely. taking place shortly before the enactment of Part 1 of
the new Russian Civil Code, containing provisions on secured transactions.

The Conterence grew out of work that the European Bank and IRIS Center assisting in the
creation and protection of securityinterests and other property rights in the Russian
Federation and across the CIS. Such protection is essential if lenders are 1o extend credit o
the new Iy emerging prisviic sector.

The Conterence began by outlining institutional and legal impediments 1o secured lending by
leading jurnists, judges. practising lawyers and bankers trom Russia and the CIS. Afterwards.
prominent Western expens described the elements required for the protection of security
mterests inthe UUS0and Europe. Experts tfrom the region and the West also examined related
issues. such as entorcement, insolvency and registration.

On the second day of the Conference. participants applied this framework to a hypothetical
business sitwation. This case study produced intense debate among the CIS participants abowt
the appropriate framework for secured lending in their countries and provided an opportunity
o apply 1o a conerete case the discussion trom day one of the Conference.

The proceedings from the conterence are reproduced in English and Russian. This publication
contains all remarks from the first day of the Conference. as well as substantial parts of the
case study discussion on the second day. The co-sponsors hope that their publication will
promote greater understanding of the issues involved and stimulate further debate about the
means of building an effective secured commercial lending regime in the countries of the CIS.

Andre Newburg Charles Cadwell
General Counsel Director
Luropean Bank for Reconstruction Center for Institutional Reform and the
and Development Informal Sector

University of Maryland

Mav 1995



Sponsoring Organisations

Inter-Parliamentary Assembly of Member Nations of the Commonwealth of
Independent States.

The Inter-Parliamentary Assembly of Member Nations of the Commonwealth of Independent
States was created in Almaty in March 1992, The IPA, acting as the legislative ann of the
CIS. provides a forum in which the countries can discuss issues of mutual concern and develop
joint activities, in co-ordination with national legislatures. The Assembly, which is located in
the historic Tavrichesky Palace in St. Petersburg, also sponsors conferences and seminars on
common problems facing the CIS.

Supreme Arbitration Court of the Russian Federation

The Russian Constitution creates a branch of courts, the Arbitration (or Arbitrazh) Court, that
deals exclusively with cconomic disputes. The system iacludes the Supreme Arbitration Court
and cighty one regional arbitration courts at the republic. kray and oblast level.  The
Arbitration Court is one of three sub-branches of the Russian judicial system. which also
includes the Constitutional Court and courts of general jurisdiction that handle cnminal and
civil proceedings.

The Supreme Arbitration Court of the Russian Federation, located in Moscow, is, according to
Russia's Constitution, the highest judicial authority on economic matters and the Court of final
appeal on disputes arising from commercial transactions.

Scientific Consulting Center for Private Law of the Commonwealth of
Independent States.

The restoration of economic ties and the rebuilding of trade relations within the CIS requires
co-ordination and some standardisation in the development of civil legislation.  With this
objective in mind, the leaders of the member nations of the Commonwealth of Independent
States established the Scientific Consulting Center for Private Law of the CIS in April 1994 to
draft model legistation.  The center has produced a model civil code, which was adopted by
the Inter-Parliamentary Assembly of the CIS in October 1994, and is working on model laws
on joint stock companies, mortgages, condominiums and registration of immovable property.
This collaborative process is an important vehicle for hambonising commercial law within the
CIS. which is itself a critical step in the economic reforms of these transition econotnics.  This
CIS institute 1s modelled after the Research Center for Private Law under the President of the
Russian Federation. which has been responsible for drafting Russia’s Civil Code.

The European Bank for Reconstruction and Development
Purpose and role
In 1991, the European Bank for Reconstruction and Development (EBRD) was established to

foster the transition towards open market-oriented cconomies and 10 promote private and
entreprencurial initiative in the central and eastern European countries committed to and

w



applying the fundamental principles of multi-party  democracy. pluralism and  market
Ceonomics.

The Bank aims 1o help its countries of operations o implesient structural and sectoral
cconomic reforms, including demonopolisation. decentralisation and privatisation. taking into
account the particular needs of countries at different stages of transition.  [ts activities include
the promotion of private sector activity. the strengthening of financial institutions and legal
systems. and the development of the infiastructure needed to support the private sector.

The EBRD encourages co-financing and foreign direct investment from the private and public
sectors. helps to mobilise domestic capital, and provides technical co-operation in retevant
arcas. It works in close co-operation with international financial institutions and other
iaemational organisations.  The Bank promotes environmentally sound and sustainable
development in all of its acdvities.

Membership and capital

The EBRD has 39 members (37 countries and the EC and EIB), including 25 countries from
centrad and castern Europe and the former Soviet Union.

The anitial subscribed capital is ECU 10 billion, of which 30 per cent is paid in. The Bank
also borrows in various currencies on world capital markets.

Organisation

The power. of the EBRD are vested in a Board of Governors, to which each member appoints
a Governor and an Altemate. The Board of Governors has delegated powers to a Board of
Directors with 23 members, who are elected by Goverors for a three-year term. The Board
of Directors is responsible for the direction of the general operations of the Bank. including
establishing policies. taking decisions conceming projects and approving the budget.  The
President 1s elected by the Board of Governors for a four-year term.  Vice Presidents are
appointed by the Board of Directors on the recommendation of the President.

Financing

One of the EBRD's strengths is that it can operate in both the private and public sectors, It
merges the prineiples and practices of merchant and development banking, providing funding
for private or privatisable enterprises and for physical and financial infrastructure projects to
support the private sector.

The EBRD aims to be flexible by using a broad range of financing instruments. tilored to
specific: projects. The kinds of finance it ofters include loans. equity investments and
guarantees. In all of its operations. the Bank applies sound banking and investment principles.
The terms of the EBRD's funding are designed to enable it 1o cooperate both with other
internationa! finiancial institutions and with public and private financial institutions through co-
financing arrangements.

By the end of August 1994, the Bank had approved 217 projects for a total of ECU 4.6
bilhon. Of these, 169 had been signed.



Project-related technical co operation is a major feature of the EBRD's activities. By the end
of August 1994, 32 co-operation fund agreements with bilateral donors, totailing over ECU
210 million. had been made with the Bank for this purpose; 670 projects, with a total
estimated cost of over ECU 132 million. had been commitied.

Operations

The EBRD's operations are carried out through its Banking Depariment. which is composed
of teams combining the Bank's private sector and public sector specialists. Country teams
ensure consistent implementation of the Bank's country strategies: these are backed up by the
specialist expertise of sector teams and operations support units.

The other Bank depaniments are as follows: Finance. Personnel and Administration. Project
Evaluation. Secretary General. General Counsel. Chief Economist. Intemal Audit and
Communications.

The ERRD's headquaners are in London, with Resident Offices in 12 countries of operations.
THE IRIS CENTER

The center for Institutional Reform and the Infornnal Sector (IRIS). an affiliate of the
University of Maryland at College Park. was launched in 1990 with funding from the United
States Agency for International Development (USAID). The purpose of the project is to foster
reform of legal. political, and economic institutions in countries making the transition from
centrally planned to market economies.  IRIS pursues this objective by developing and
disseminating knowledge about institutions and by assisting sclect governmental and private
seetor organisations and individuals who are studying and improving institutions in their own
countries. IRIS is engaged in institutional reforn throughout the world - in the new countries
of the former Soviet Union. in Central and Eastern Europe. in Asia. and in Africa.

The IRIS center is composed of lawyers and economists who specialise in the reform of
institutions centrl to market democracies.  IRIS is based on the concept that the quality of a
country'’s legal and political institutions principally determines its economic performance.
Governments may pernit capital markets to emerge within their borders, but those markets
will not thrive unless legal institutions secure individual property rights and provide for the
impartial enforcement of contracts.  Thus, while IRIS recognises the importance of other
factors - such as natural resource endowment or level of capital - its premise is that
institutional reform is a requiremient for economic development. whether in Russia and the
other former Soviet Republics, Eastern Europe, or the Third World.

The IRIS center's current overseas projects include the development and implementation of a
collateral law system in Poland. land and antitruse laws in Mongolia, company and contract
Jaws in Nepal. business registration and customs {raud prevention programmes in Chad. anti-
monopoly regulation in Ukriine. cconomic policy research and analysis in Armenia, and
commercial law. economic research, and natural monopoly regulation in Russia.  In all of
these activities, local experts and officials play a paramount role.  For its pan, IRIS. which
has placed long-term resident advisors in each of these countries, provides expentise in both the
legal and economic aspects of the reform process.



IRIS-RUSSIA PROJECT

From its Moscow field office, the IRIS-Russia Project 1s involved in a range of economic and
legal reform activities through three distinet USAID-sponsored projects:  Commercial Law
Reform. Economics and Institutions, and Marke! Environment Reform.

Commercial Law

The objective of the Commercial Law Reform Initiative is to assist and train Russian law
makers. judges, and Jegal practitioners at the Federtion level as they develon the components
of a commercial law regime essential tor Russia’s trmsition t¢ a market economy.  Among
other activities, IRIS is advising the presidential commission drafting the new Civil Code. the
body of Law that will form the legal basis for all commerctal transactions in Russia.

Lconomics and Institutions

IRIS and the Russian Institute for the Economy i Transition are co-operating on an
Economies and Institutions project with Russian economists and policy makers in arcas related
to the transion. Through this programme. IRIS supports Russian researchers studving the
ceonomie puticy issues and legal problems associsted with the transition. organises seminars
and canterences for policy makers i economics, collective choice, and the legal institutions of
@ nrarket cconomy.and assists young economists interested in examining the transitionary

period.
Muarket Environment

IRIS s the prime contractor under a USAID contract to support market environment reforms
across the Newhy Independent States of the former USSR, The contract has two major
components - creation of a legal and regulatony environment. and economic education.

In Russi. IRIS has established a programme on Natural Monopolies with the participation of
the Working center tor Economic Reform under the Government of Russia and the Ministry of
Economy.  The programmeme’s main purpose is (o assist the Russion Government in the
development and evaluation of alternatives for the economic regulation of natural monopoly
industries and m the implementation of reforms in these industries.

USAID

The United States Agency for International Deselopment (USAID)Y was created in 1963 and is
funded through the United States tederal budget to respond 1o countries requesting American
techmeal wssistance. Today USAID s active i approximately 70 countries and provides
various kinds of assistance i a variety of areas. These arcas include agriculture. business
development. health, energy . the environment and education.

When Russia began ots historic reforms in the Tate 19805, 4 series of swmmit meetings were
conducted between Russian and American leaders, These meetings have resulted in a number
of eftorts whereby the two countries co-operate to address issues arising out of the reform



effort in Russia. Today USAID is co-operating with the Government of Russia in such areas
as environmental policy and technology, health care improvement, private sector development,
housing reform, economic restructuring, legal reform. training and energy development. In
cach of these sectors USAID  has activities which have been desi med in co-operation with the
Government of kussia to address specific needs.

Like the United States, Russia is a large and diverse countr As it goes through s retorms
the Russtan will become stronger  Amlerican assistance is not directed oaly at Moscow but is
evident throughout the country tincluding the Russian far cast). However, US assistance
concentrates activities in regions which have shown the most reform progress and are making
the greatest reform efforts.

US4 is proud of its relationship with the Government of Russia and the achievements which
have evolved as a result of the co-operation between Washington and Moscow.



FIRST DAY - 4 NOVEMBER 1994

L. Weleoming Remarks

Andre Newburg,
General Counsel, European Bank for Reconstruetion and Development, London

Ladies and gentlemen,

Allow me to welcome you on behall of the organisers to this intemational conference on
secured commercial lending in the CIS countries. One of the reasons for this conference is
the European Bank's draft of a model Jaw on secured transactions. The role of the European
Bank s to provide suppont to the countries of central and Eastern Europe and the
Commonwcalth of Independent States i the process of transition to 4 market eeonoms .
Secured transactions are especially important for Tinancing of projects in marhet cconomics.

Aflow me tentroduce the conterence orcanisers: The Inter Parliamentany Assembly of CIS
Member Countries, the Supreme Arbitration Court of the Russian Federation. the Russian
Federation President’s Research center for Private Law . the IRIS center, the US Agency for
Internationad Development, and the Earopean Bank tor Reconstruction and Bevelopment. 1
would fike 1o thank Oleh Vitalyevich Boikov for his involvement in onr work and for the
opportunity o hold this seminar mthis wondertul building. Our conterence will st two
davs cach ob which will have ditferent agendas. The first day will be organised in the style
tredinonal for such torums and will take the form of several seminars. The second day will
he devated o the study of w conerete case. with financial and legal amalysiv of a secured
fending transection. This case will be presented o vou for considertion today during an

AN T TURNCNSTII

Letme say wte words about the sessions that we will luve today . We begin this morning
with @ Took at the Law and practice of secured lending i Russia and the CIS, This will be
followed by a broader ook at the Taw and practice of secured lending in other countries
This attemoon we hear about various elements of secured transactions: property that may be
subpect 1o charges. the realisation of charges. the ettects of insolveney. and registration
systems Then there will be some words on developments in secured lending in the CIS.
including the Russian Law on Pledge of 1992 and the pledee provisions of the dratt Civil
Code which have been tollowed ma number of the other countries of the CIS,

Stemificant progress bas been made but implementation suli needs o tahe place and practice
stll need to be developed. We hope that the fepistatures will be able to draw some support
trom the EBRD's odel Taw which envisages a0 compreliensive system ot charges and
reenstration. The law has already stimulated proposals 1o other countries such as Hungary .
as well as the UNIDROIT proposal of o dratt model Lew on secured transactions.  The
EBRD model v as been translated into Russtan and 1~ included in the materials that vou
have that hiave been distnibuted 0 you It his also been tramslated into Romanian and
Latvian. The proceedings of this conterence are to be published in Russian and English and
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we hope the discussion of the next two days will provide stimulus to work on this very
important matter of securing business credits in the transition economies. Thank you very
much and I wish us all a successful conference.

Charles Cadwell,
Director IRIS-Center, University of Maryvland

It is my pleasure to join Andre Newburg in welcoming you to this two-day conference.
Across history and regardless of geography, those countries which have experienced
ceonomic growth and provided broad-based well-being for their people have been those
which provided secure propeny rights and the impartial enforcement of contracts. And so it
18 a panicularly relevant pleasure to be opening today's conference which focuses on ideas
central to the establishment of property rights and to hiave the conference held in o building
dedicated to the impartial enforcement o commercial arrangements. The center for
Institutional Reform in the Informal Sector, which is located in the economics deparniment
of the University of Marvland, has s activities unitied by this idea: the idea that the
arrangements, the institutions as cconomists call them. by which society organises its
commercial activity are central to growth. This idea unities our work not only in Russia,
but in Ukrame. Poland, Mongolia, Indta, Nepal. and other places around the world. Our
interests are not only in the adontion of faws, of course. but also in therr implementation.
As difticult as 1t s to agree and to adopt a law throogh a legislature, experience is replete
with examples of adopted but unimplemented laws - faws that don't work. Today's
progranune brings together both legal dratters and practinioners, so we look tonward to an
interesting and also important two days of discussion. I think it is particularly important that
there are experts in the room from all of the CIS countries, from Lithuania, from Poland,
from Norway. Germany, the United Kingdom and the United States. T must say it is a
particular personal pleasure that we have with us as well two of the leading scholars on
commercial law from the United States: James White and Allan Famsworth. Their work
and their teaching is something that all of us who have trained in the United States have
benetited trom significantly. T want also to take the opportunity at the beginning of today's
proceedings to thank both the US Agency for Intemational Development, whose financial
support makes our work in Russia possible. as well as this conterence, and the EBRD for its
support.. But most importantly, T want to thank the Supreme Arbitration Court for ity
generous hospitality i hosting today's conlerence and also this evening's reception to which
I want o mike sure everyone is aware that you are invited. Having said that, let me
introduce our host: Mr. Olek Boikov. the Deputy Chairman of the Supreme Arbitration
Court

Olek Boikoy,
Deputy Chairman of the Supreme Arbitration Court of the Russian Federation,
Moscow

We have a situation here in which the hosts are being introduced by the guests. But I do not
think that this matters a great deal. Altow me, on behalf of the Supreme Arbitration Coun,
to congratulate you on the opening of the conference and to wish it success. Unfortunately,
the Chatrman of the Supreme Arbitration Count is travelling on business and could not do
this personadly. And <o he instructed me to congratulate the conference participants on his
biehalf.



Under the Russian Constitution. the Supreme Arbitration Court, whose building you are in,
is the supreme judicial body for the settlement of cconomic disputes. And this, as YOu i
understand, accounts for our interest in the problem of secured commercial lending and our
participation as conference organisers. As you noticed from the pres ous presentations.
everyone priised others for their active involvement in preparing the conference but.
natrally. not themselves. ICseems that 1 oo should carry out this mission and point out that
amajor contribution o the preparation of this conference. as conference organisers and
sponsors, wis tade by the European Bank tor Reconstruction and Development. the center
for Institutional Retorm and the Informal Sector, and the US Agency for International
Development.

As T aid, our subject matter s extremely relevant. It iy indeed relevant trom the st mdpoint
of the state of the Russin economy. We know that at the current iime oor country s
experiencing i difficult cconomic period. During this period a considerable role is being
plaved by commercial lending. as one of the levers that might be capable of bringing the
cconomy out of this difficult situation. Of course, there are cconomic factors. above all,
intlation. But there are also legal factors that. noncetheless. are hindering the use of this
means i the economy . As i judicial body, we have especially keen first-hand experience
with these negative legal tactors. T am refereing primarily to the fact that our legistation in
this field is extremely unpertect And in saving so. 1 am not tollowing a fashion, for it is
fashionable in our country today (o critivise iegislation. especially when you have nothing
chse tosay . Fam simply stating the fact, since in this particuliar case we are enforeers of the
Law and can speak of this matter as a gemnne fact.

Our legblation. as you know. his arisen in ditferent time periods. Tt is internally
contradictory - and there alsoare a great deal of discrepancies and contradictions at the level
of enactment. We. the Supreme Arbitration Court, and the otber arbitration courts are often
asked o settle disputes relating to these discrepancies and contradictions. Some feel that
paries i to us too otten. which atiests 1o the disorderly state of legal relations in this
country. Others. on the contrary, beliese that paitics tuem o us oo rarely, which would
indicate that we do not yet have an appropriate legal status in this country. Our view iy that
parties urn o us exactly as often as necessary, depending on our legistative situation, legal
status and legid cubture. T would Tike to point out once more that vou will be discussing this
subject for two diy s, and that there are indeed some highly complen issues here that hive
not been resolved by law . We encounter them every day. A search is under w ay. including
asearch tor fegal enforcement practices. and foreign experivnce will also be uselul,

For we sometimes have 1o deal with rather odd forms of protecting commercial credity, 1
am reterring to attempts, and they are very w ldupxuul to protect such credits through so-
called "insuring of Tability by the borrower himself.” We think that this conference will not
only be of great importance tor enforcement of the law. but that it will be of even greater
sienificance for the development of legislation. In this hall. and we are very much aware of
this. are prople who are directly engaged in drafting the texts of new laws, especially the
Civil Code and its second section. as well as banking fegislation, and also people who are
responsible for making decisions based on these laws, 1. therefore, think that there are goud
prospects that the recommendations of our conference will be implemented. Allow me once
more. on behalf of the Supreme Arbitration: Count, 1o wish you success in your work.
Thank you for your attention.



2. The Law of Secured Lending in Russia and the C1S

Professor Alexaunder Makovek;,
Viee-Chairman of the Research Center for Private Law under the President of the
Russian Federation, Moscow

Dear Chairman and dear ladies and gentlemen.

I see my task, and 1 spoke about this with the conference organisers, as attempting (o say a
few wonds about the new elements that are now appearing in the future Civil Code with the
aim of bringing about more cffective secured lending.

When discussing the importance of the law on commercial lending, people usually speak of
a chamn. Economic development is impossible without mvestment, investment is impossible
without lending, lending is impossible without security. and security is impossible withow
good legislation  And for this reason, no doubt. at the very outset of Russia's transition 1o
market cconomy. ettorts got under way to draft a Mortgage Law . This Taw arose. as you
know, rather quickly and, untortunately. it must be said bluntly that it has not accomplished
the tasks it was intended to accomplish, nor has it realised the hopes that had been pinned 10
LIS this a consequence of shortcomings of the faw alone? Yes, the law has many
shortcomings. T will speak of several of them. which we have tried to avoid 1o the Civil
Code. But the fiw's shortcomings are by o means the only problem. The problem., of
counse, lies primanly in the state of our cconomy. Such forms of secured lending as
pledges, sbove all pledges of real property and morntgages, as wetl as such forms of security
as bank guarantees and other sureties, are untortunately not going 1o develop sufficientdy
viven the inflationary economiv state that we currently have. The second point that must be
made in speaking of the insufficient etfectiveness of the Mortgage Law is that it has not and
could not accomplish two tasks that were beyond its scope altogether. At the time. perhaps.
wo did not understand this very well,

The tirst task that lies beyond the scope of the Mortgage Law and which. T must say. lies
even bevond the scope of civil legislation tn general, is the task of creating i the country a
normal, smoothly operating system of registration of real propenty and of transactions
involving real property. Until such a system is created. and creating it i a complex and
rather costly affair, mongages will not be a normal and cffective means of securing
obligations. becanse the creditor will always have doubts that he may be in danger of being
deceived or swindled in aecepting a mortgage on a given property. The second circumstance
that lies outside the scope of the Mongage Law and outside the scope of the Civil Code, but
which is refated. naturally . 1o fegislation, and which we also failed to take into sufficient
avccount i dratting the Morngage Law is the creation of a sutficiently eftective system for
selling propeny and recovering property pledged as security. This i1s something that we are
still working on today, above all in the Civil Procedural Code, which had undeigone no
changes i this respect, and whose regalations in this area i oo way take into account
Russia’s transition to a market cconomy. In effect. if you try to apply these regulations on
recovering property to prvate property. the only thing i them that is more or less suitable
with respect to the subsequent sale of such propernty. the only thing that is more or less
relevint today. is the sale of o resudential building belonging to a citizen. Strictly speaking,
applying these regulations to the sale of other property would doubtiess be impossible. In
dratting the Civil Code and dratting the regulations on securing obligations, including on
seeuring lending agreements. those who worked on this dratt paturally tried, insofar as
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possible, to make these regulations eftective. And here the drttiers found  themselyes
between Scitla and Charybdis, so to speak, between two dangers that had o be avoided.

On one hand. it was of course necessiry o enable @ creditor (o resort 1o these regulations
rither quickly and mther effectively, including, i necessary, o have o mther effective
capability to recover collateral. On the other hand, it was necessary o protect the interests
of pledgors, who in our country today, in g significant namber of cases. are not
entreprencurs but ordinary citizens. citizens who may own i rather valuable property i the
form of parcels of land, apariments and houses but who, as i rule. have nothing el in their
pockets besides this propenty. And after pledging this propenty and subsequently fosing it as
aresult ot recovery . these citizens could wind up with virtualls nothing at all and be thrown
an tothe street. One has 1o bear in mind, the special charactenistios of oar society.
characteristics relating o the fict that citizens are accustomed (o relving on the state to
protect them. Remember that although our law provided tor the pussibiliny of evicting
citizens from apartments, including. for example. for failing w pay thew rent. i reality our
practice hnew noanstances in which a citizen was thrown on 1o the street for not paving his
rent or for any other reason. I we were 1o say wday that we will make it LTy wisy o
recover the propenty which they have mongaged and to throw them out into the street. then
I think serious objections would be elicited trom very broad circles of our SOCICEY

For this reason. i dratting these regulations the legiskaors and those who drafted the liw
tricd. onone hand. to create some kind o sofficiently etfectine rules tor recovery and
mortgages in general, and on the other hand. generally o protect the weak party in these
relations. which s very otten the pledgor. What is fundamentadly new m the Civil Code,
which has now made 1t through the State Duma and i beine considered in the Federation
Council. with respect 1o secured obligations and secured ending? 1 should say first ot all
that. in general, it ofters two new meaas of securing obligations that were hitherto unknown
m our legslaton, They are the bank gutrantee, which is distinet trom the surety . Lam not
goiny to disouss 1t detail because those who know the regulations governing vuarantees
dovetaped by the Internationad Chamber ot Convmerce in Pacis can casiby imagine what o
imolves. And the second methad hitherto absent in our legislation i+ the right of creditors
o put hiens on e debtor's property. We had this nght in our degisltion as an isolated
instance metransportaton: law acarrier could put alen on acarge until he wae 1id tor
shipment We hid this o our legislation on commissions: a commission agent coukd put o
en on the property o a constenor until he was paid under the commission contraet. Now
ceneral male Lus appeared the mstitution of @ creditor’s rght o pat a lien ona debior's
property . But perhiaps the most substantiv e changes in this sphiere of the Civil Code pertain

to chanees wmoatgage legistanon

The Mortgage Law that T mentioned and that is i toree in the Russian Federation will not
be resainded with the entry sato toree of the first section of the Civil Code. but it will Tose
I signiticance "o considi il seent because of the fact that many ot its provisions will
be superseded. as i were. o the praaasions of the Civil Code. It appears that the Taw will
be repealed once and for all when our parliament enacts 4 Law on Pledges of real property
and montgages. And it must be sad here that the Civil Code contains general regulations on
pledges and provides for the existence of three special types of pledges: mongages of real
propenty. pledges of property e pawashops, which iy not be of much interest to this
audience. and pledees of goods in circulation,

Farthe first two. the Code provides for the publication of special laws in a supplement to
the Crvl Code. The Mongage Law is being drafted by one of the State Duma commitiees
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The Pawning Law is not being drafted as yet. but it will obviously be a comparatively
minor law.

At the same time. although the Code provides for the-creation of these special laws, it also
contains certain special norms relating to mortgages of real propenty and relating o pledges
of propenty in pawnshops. Needless to say, of the greatest importance for pledges, secured
lending and pledges relating 1o the field of entreprencurial activity are pledges of real
property and mortgages. This is the most serious type of security, the most serious type of
security for a loan for a tong period of time. And it must be said here that the Code mikes
some changes in the concept of real propeny per se that was already contained in our law
and in the 1991 Fundamentals of Civil Legislation. In addition to the concept contained
therein. a concept that includes land and everything that is firmly anached to it, the Code
explicitly classifics sea-going vessels, aircraft. and inland-water vessels as real propernty
subject to state registration. Although you understand that from a purely physical standpoint
these objects are moveable propenty. from a legal standpoint the Jaw classities them as real
propeny.

Furthermore, when the Code discusses what Kind of pledges are subject to registration, it
says that mortgages of real propenty are subject to registration. In doing so it changes the
provisions of the Pledge Law. which. in particutar, provided for the registration of all
vehicles. This will no longer be the case. Only mongages of real property. including the
vehicles that the Code itselt declires to be real property. will be subject to registration.

The Code establishes a foundation for the creation in the future - I repeat: the creation in
the future. not today - of an effectively functioning system of registration of’ real property
and transactions involving real propenty. including. of course. secured transactions. There is
a special article that provides for the creation of such a system. It is Article 131 of the
Code. which says. in principle. that a unified state register of real property. a computerised
register, is 1o be established in the country: this register will make it casy obtain relevant
information from any place in our country. The intention is to assign this registration
function to legal agencies and judicial bodies, because the registration of transactions can be
properly carried out only by people with legal training. This is not a question for today, and
the law introducing the Civil Code preserves the existing registration system until such time
as i special Jaw on the registration of real propenty and transactions involving real propenty
is enacted.

In discussing pledges of real property and mortgages, we must mention several special rules
that regulate the question of montgages of land lots and of buildings and structures on land
fots. Rather complex conflicts can and will arise here. conflicts stemming from the fact that
the owner of a land lot can mongage only the land lot. and a mongage agreement might not
include a building on such a lot: or. on the contrary. conflicts stemming from the fact that
the Tand lot itself and a building on it may belong to different parties. Arnticle 340 of the
Civil Code deals with such conflicts and sets down regulations as to how such conflicts are
to be resolved. It establishes one regulation that is imperative in any case.

This imperative mule stipulates that a mortgage of a building or structure is impossible
without a mongage of the land lot or at least of the porion of the land lot on which the
building is located, the part that functionatly supports the capability o operate that building
of structure. If the owner of the building or structure is not the owner of the land lot, then
the right on the basis of which he uses that fand lot must be pledged. In other words, the
law precludes. from the outset. the possibility of pledging a building suspended in mid-air.
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As concerns mortgages of land lots. the law proceeds from the premise that. in principle,
unless the parties have agreed otherwise, the mortgage of a Lind lot does not presuppose a
simultancous mortgage of any real propeny located thercon. unless this is explicitly
stipulated in the contract. Upon subsequent recovery of a land lot and where the mortgage
agreement pertaining 1o which says nothing about what happens 1o the buildings and
structures located thereon. naturly the question of what is to be done arises.

The Code gives an answer to this question. It says that in such cases the owner of the
building or structure retains the right 1 use that mininal part of the lot that is essential o
the functioning and openttion of that building and structure. This should prompt all
creditors 1o take o very careful atitude toward entering into pledge agreements and
mortgage agreements on land lots, in order not to leave unresolved the question as to what
happens 1o the buildings and structures located on that land lot. Naturalty. 1 am setting
many things forth in what is perhaps a far more primitive way than the manner in which
they are actually established and set forth in the law, but the shortage of time stmply does
notallow me to do this in greater detail.

The Code deals with issues of recovery of propenty pledged as callateral in a way that
difters from what is said in the current Pledge Law. Today. as you know. the Mongage
Law says that recovery of collateral. in the event of default on the respective contract or
tending agreement. is possible only on the basis of a coun ruling. This provision, which
was originally included in the draft Civil Code. too. was the subject of very animated
discussion and debate among both our own specialists and practitoners and our foreign
experts. And an the end. it was decided to dispense with it 1o a certain extent. The Code
now takes o different approach 10 recovery of collateral. depending on whether the
collateral is real or personal property, As concerns real propenty. the legal procedure for
recovering collateral is basically retained. However, an exception is made: The pledgee (the
creditor) and the pledgor (the debtor) may agree, albeit at the stage when grounds have
already arisen for recovering the property, that the recovery will be carried out without
recourse o the cournts. And I think that such agreements are quite realistic. because
recovery entails additional expenses. and these additional expenses will ultimately be bome
by the pledgor. because they will be retained from the proceeds from the sale of the pledged
property.

As for personal property. the Code takes an even more liberal approach. It savs that
recovery is 10 take place on the basis of a count rling, but only if the parties have not
agreed othenwise. In other words. for all practical purposes an agreement pledging personal
property. which today can be motor vehicles. railroad cars, or any kind of cquipment, may
from the outset stipulate the condition that recovery of such property can take place in a
manner bypassing judicial badies without the involvement of the couns.

And there is another clavse that, strictly speaking, may not have been legally necessary in
the Code, but provides a certain direction in this respect. with respect to the recovery of
personal property. This clause states that in the case of recovery of personal property that
was transferred to the pledgee. in such cases, recovery may be carried out in a procedure
stipulated by the pledge agreement, unless the law establishes a different procedure. There
is nothing else tundamentally different from whar 1 talked about, but such a clause was
nonetheless included in the Code,

Finally, we have to mention one other thing: the sequence of satisfaction of creditors’
claims is a matter that is also resolved unsatistactorily in current legislation, because it 1y
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dealt with in civil procedural legislation, legislation that. as T said, has untortunately not
undergone any changes. If you look at our Civil Procedural Code and see how it establishes
the sequence for ereditors to recover their foans, you will see that the state holds ane of the
first places. In practical terms. if this sequence is observed, nothing will realistically be left
for the creditor once the state has taken all the taxes due to it and collected all the payments
to off-budget funds and perhaps many other things. We have now tried to solve this
problem in material law. It is addressed in two articles of the Code and relates 0 instances
in which the propeny of an individual entrepreneur is being recovered and instasices in
which the property of a legal entity is being recovered: and here the sequence is somewhat
different.

First come those who have a right to obtain compensation for damages caused o life or
health, which is to say people who have the right to receive money on account of loss of a
breadwinner or who have sustained an injury themselves on the job or as a result of some
other accident. Second are those who have a right to obtain wages. This is a rather large
category, but we cannot push tiese people down to some lower rank in thiz sequence cither.
At some point. perhaps. with a change in our society's mentality, such changes will be
made. but today this is impossible. Third place is held by pledgees: pledgees have third
priority. At the same time. you will understand that people ranking first and second may be
absent; in any case. the number of people talling in the first and second categories could be
very small. And the state ranks only fourth. This s a very substantive reform of the
sequence for satistving claims. The state and its taxes and other payments due to it come
fourth.

I have spoken very briefly about the changes that have now been made in the Civil Code in
order 1o secure loans and secure obligations. There are other changes as well. In particular,
there are very detailed provisions relating 1o instances in which a pledgee has the right o
prepayment, to carly exccution of the loan agreement. when he has the right to early
execution of the loan agreement and carly recovery of the propenty pledged as collateral -
meaning immediately - without waiting for the expiration of any time period under one or
another agreement.,

There is also a large number of other regulations that merit attenticn, but, in conclusion, |
would like to mention one circumstance that is of significance to this audience. Having
broken up into a number of states. cach of us has begun to fashion our fegislation
independently of one another. We continue to attempt to fashion our own legislation without
looking at what our neighbours are doing, including in Russia. without looking to see what
is being done in Ukraine, in Belarus, in Kazakhstan or in Georgia,

For example. Russia has drafted four or five draft transportation regulations. including a
draft set of railroad regulations that was drawn up with absolutely no regard for what is
being done in the neighbouring states. And T find it very interesting (o think how our
Ministry of Transportation or Ministry of Railroads would operate if these Russian railroad
regulations were o take effect. Fortunately. to a significant extent, we have been able to
presenve a unified tmnsportation network, due to the fact that unifonn transportation
legistation 18 in eftect.

We hive also begun drawing up our own legistation on secured lending agreements, and our
own morgage legislation. Fortunately. we have come to our senses rather quickly and
founded some necessary institutions. One of them s the Inter-Parliamentary Assembly.
which has taken up the question of harmonising this legislation. We have made a number of
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positive: steps i this direction. Specifically, a few days ago. the Interpartiamentary
Assembly approved a model for the first section of a Civil Code for the Commonwealth
countries, a code that would be drafted with the participation of virtwally all the
Commonw calth countries, and, T might add, very active participation of the Commonweaith
countries. The Inter-Partiamentary Assembly's plans for the beginning of next year include
the drafting of & Model Law on Pledges of real propenty and montgages. And in relation to
this objective, this conference has been convened with the active suppont and assistance of a
number of authoritative organizations,

Naturally . all that will be said here must be taken into account and utilised in drafting the
Model Mongage Law, the drafting of which will commence in the very near future. Thank
you.

Valentin Borovtsov,
Borovtsov & Salei, Minsk

At the start of the conference it was said that it is very imporant that representatives of
legislative bodies and the scholarly public. as well as practising legal specialists, are taking
pant in this forum. 1 do not know 1o what category 1 should assign myself. The fact is that 1
was @ public senvant for 25 years, having worked in the Council of Ministers and the
Supreme Soviel. then as director of the Institute for so-called Legislative Issues in the
Supreme Soviet, That institute has now been renamed and has assumed @ new look. For the
past six months 1 have been a practising lawyer in the sense that 1 have established my own
private Law firm. And so Tdo not know that this will be a synthesis of my perceptions of
our legislation: it may be rather eclectic. It is up to you 1o judge.

The law was enacted sometime in late 1993; in other words, after the Russian law. as is
often the case in the former Soviet republics, and T cannot say that it is drastically difterent
from the Russian law. I the same way. T cannot say that there is a Ukminian or Kazakh
law that has major differences vis-a-vis the Russian law and our own law or that those laws
have any sont of fundamental difterences: for example. differences that would alter the
concept of the legishative act in question although. of course. there are quite a few
distinctions.

The materials you have received in your packets contain an article that T wrote together with
Mr. Eogene Sullivan, an American attormey. on a comparative analysis of the Belams
Mortgage Law and its Russian and Ukrtinian, and to a lesser extent Kazakh., counterparts.
I true to say that the anicle underwent some rather strange metamorphoses. It was
written in Russian. translated into English. adapted to the English. or American. o be more
precise. comunter. and then translated back into Russian. with the result that it may have
suffered m some way,

I would like to point out that the Taw took effect on April 1 of this year and for this reason
we do not yet have extensive legal and arbitration experience with it. Propenty is mongaged
primarily for the purpose of obtaining bank loans, and transactions use such forms of
secured obligations as pledges rather infrequently. It is clear that the difficultics in applying
the document in practice lie not only in that it was perhaps dratted without due regard for
toreign practice. and perhaps without proper adaptation of such foreign practice to our
ceonomic conditions, but also in that these economic and political conditions per se and the



social and psychological atmosphere in our Belarus society are not conducive to the full
enforcement of this law.

Let us put it this way: The Belarus privatisation programme is unfolding in our country at
an extremely slow pace. For this reason, at least 804 of all property remains state-owned
today. Under our legislation. and this is also apparent from other legislation including
Russian legislation. the provision and transter of property as security is possible with the
consent of the owner.

With respect to state property, the situation is as follows. For property under the operational
administration  or economic  jurisdiction ot enterprises.  vinually all real propenty,
enterprises, buildings and structures. and now vehicles as well, may be mongaged in the
same procedure in which they may be expropriated. In other words. cither with the consent
of the Council of Ministers in certain cases. or with the consent of the Ministry of State
Property and Privatisation, or. with respect to more minor properties, with the consent of
the ministry in question. You yoursehes understand that if the director of 4 state-owned
legal emity wants to mongage something as security, he will face the rather complex
problem of obtaining the required authorisation. Whereas & plant director, for instance. may
be interested in entering into some sort of agreement and obtaining a loan by assigning or
pledging his property. the same cannot be said in the same measure of a ministry official.
for example, who will be concerned with making sure that if the property subsequently
leaves the possession of the state, nobody is going to reprimand him.

We must point out another circumstance as well: Our law stipulates that a large number of
types of property may not be pledged. Specitically. these are types of property that may not
be privately owned in general but can only be state-owned. These are types of propernty that
are nol subject to privatisation, at least in the foreseeable future, and types of propeny that
are of cultwral, historical or other value. Strictly speaking. it is quite normal that the state
be concerned with making sure that types of property of historical and cultural value do not
become objects of buying and sclling. But when our law contains the words “other value™.
something that, as far as [ recall, is not mentioned in the Russian law. this bothers me very
much. This gives the Cabinet of Ministers grounds. legislative grounds, to include on this
list any type of propeny that, from its viewpoint, is very valuabic and of interest to the
state. This naturally limits the sphere in which pledges can be applied.

These fears may be somewhat untounded. When the government adopted the list of types of
property that may noi be pledged. in particular on the grounds that they are of special value
to the state. it did not go as tar as 1 had thought it might. and without giving the matter a lot
of thought, it wrote the following: arms, weapons, ammunition, property belonging to the
empowered ministries, and. in a kind of gesture to the cultural sphere, any palaces and club
facilities that are maintained at the expense of the state. and collective-tarms, state-fanms,
and all kinds of others. In other words, this was the first attempt by the first government,
We will see how things turn out.

As Talready said, the institution of pledges has not been used on an especially broad scale.
In anv case before coming here binquired as to how broad our judicial practice is. Our
ceonomic court is analogous 1o the arbitration court in Russia. Cases involving pledges have
arisen at the provincial level. As for the High Economic Count, they are looking at two
cases by way of oversight, and these cases have not been heard as yet or resulted in any
kind of resolution. It was said here that it is indeed extremely important to establish a
system of registering pledge agreements and a system of registering propeny, in particular
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real property. This is indeed true. as T have already encountered an instance in which o
pledgor and a pledgee found themselves in a very ditficult situation in that the property that
wits pledged. it seems. could not be owned by the pledgor in the first place or could have
come into the possession of the pledgor only by dubious means. 1 can cite one example for
vou.

Our Defence Ministry decided 1o sell some propeny in our border city of Brest. It has some
property that it no longer needs, specitically certain vehicles that were imponant when the
group of forees was in Germany and Poland but are now of no particular military interest to
the Defence Mintstry. And a centain joint venture expressed b desire (0 buy some of this
property. A small amount. costing somewhere in the drea of just over $200,000. But since
the buyer naturally haa no money, it applied 1o the bank for a loan, pledging, as is often the
case inour country. the toture property that it intended to buy as secunty. But this does not
necessarily tollow from our law, I is our practice that has de eloped along these Tines, that
not actual but future propenty is pledged as securits. And so the venture pledged that future
propenty. The venture intended to buy the propenty. but it began to come to light that
propenty could not be sold or expropriated by the Defence Ministry. This is 1 cause the
Supreme Soviet. and there iy also a problem here with timing of a tew days imposed a ban
on the sale of any property of the Defence Ministry for a certain period of time. since
embezzlement had assumed broad proportions. And now  the bank has lent Just over
$200.000 in i secured transaction, but whether it will get that money back in the future is
totally up in the air.

ICis perhaps also in order o speak at some length on our Pledge Law. on the section
pertaining to mongages of land. There are centain differences bere between our legislation
and the Russian law which stem. in my opinion. from two circumstances. We should say in
self-eriticism that the first one is the desire to have o cerain amount of national
distinctiveness, and sometimes this is done in a somewhat ill-considered fashion. in pursuit
ofindividuality. Secondly. this stems from the fact that the concepts of property ownership
and of land ownership generally are very different.

I our republic, private tand ownership relates exclusively o fand that is actu: ity bemng used
by a citizen. Taday this means tarming plots. dacha plots and parcels of land of limited size
that are leased by private farmers. And one can pledge only this kind of propenty. which is
1o be transterred 1o the ownership ol citizens, but by no means all of which has been
transterred because the state legislation for land ownership have not been issued vet, There
are two other spectal features

Firat. a parcel of tind may be mortgaged only for a bank loan and for no any other
purposes except a bank loan. Second. since the number of owners is limited, it becomes
very difficult 1o implement Luer such a mongage agreement, For example, one cannot sell 4
parcel of land to i foreign enterprise. because under our legistation foreign investors do not
set have the nght to hold property or o buy land. Sale 10 a legal entity is 1impossible,
hecause in our country . under our daws, legal entities do not have the right to own Land,
Nobody knows at what price. or whethier they will want to buy it. Second. selling it onee
again o w citizen. and again. with presenation of the original value of the parcel of land .

Asconcems preterences, or llu sequence for satistying claims to the recovery of property it

the debtor has property We have a rather curious procedure. There are five differences
between our order of prucrcnuc\ and other ones: they are reflected in the Civil Procedural
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Code. which is roughly similar to its Russian counterpart. Our second one is reflected in the
law on enterprises.

William Atkin,
Managing Partner, Baker & McKenzie, Moscow

By way of introduction. this is a very intimidating moment in my life. 1 feel much like a
first year physics student giving a lecture on the law of relativity to Einstein. Many ol you
are of long tern practices and are very well known in the area of secured lendings and
secured transactions. 1am very much a novice. [ think that part of the reason | was asked to
participate was so that I could share the experiences of i practitioner who is involved in the
day 10 day discussions with clients over these concepts about whether they should lend or
not lend and what kinds of securities they can ebtain or not obtain in Russia.

Now. by way of introduction. et me tell you why Lan so intimidated. There are two books
that T carry with me around the world. 1 practised with the finn Baker & McRenze in
Venezuela for two years: 1lived and practised in Taiwan tor four years: T have now been in
Russia for this my third year. The two books that T carry with me cach move: one is the
Code of Professional Respoasibility: those are the rules that govern the ethical behaviour of
Tawyers: the second book iy it hombook on the UCC. the Uniform Commercial Code. Last
summer Professor White was here and was working with one of my colleagues in the USA
and had 10 go 1o the embassy 1o execute an atfidavit for an expent witness in the United
States. I took occision to send my hombook with the paralegal that was working with them
50 that he could auwfograph it. It s one of my prized possessions in my office.

1 was not quite sure how best to approach this subject because this 15 juse Russia, T call
Russia the land of good news and bad news. As an example, this moming the good news
wis that we had water in our apartment, the bad news that it was not hot. The good news is
thit, ves T have been involved in secured transactions with clients in Russia, the bad news is
the seeurity was always tthen off-shore. The good news is that there is security law in
Russiit, the bad news is that it is very under-utilised if utilised at all. And I thought that vis-
a-vis what T eould share with you this moming as a practitioner would be to talk to you a
little bit about my observations as to why. to date. people have been reticent 1o rely too
much en Russian legistation, why they have been more pleased to arrange their secnrities
off-shore and then, share with you a little bit my hope and expectation as the law has
developed and is developing. 1 think that during the rest of the conference you will have
plenty of opporunity to focus on the details on Russian legistation and legislation of some
of the other CIS republics. so this moming 1'd like 10 give you an overview of some of the
ditticultics and the eftonts that are going and have been made to resolve those difficulties.

As T mentioned to you. the secured lending that I have been involved in with our clients -
and we represent multi-nationals engaged in business transactions here in Russia - the
security has always been taken off-shore. There are many reasons for that, but primarily the
reason is i lack of confidence or comtort in the existing legal system in Russia with respect
o secured lending. The transactions are essentially set up as follows, and it requires
approval of the central bank in cach case. but the lending has been to companies. both
equipment lending and project financing. who have some kind of stream of hard-currency
revenues outside of Russia, and the security has always been by way of assignment of those
revenues into some type of trust or escrow account which is then governed by the laws of
some other jurisdiction. And that hos been the maodel that has been used to date in almost
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every transaction that Thave been involved with. Now why have they not used Russian Faw,
why have not they been comfortable in basing their security here in Russia.

Our law firm hias been engaged the last four or five months working with the ety of
Moscow. The City of Moscow is very interested in trying to tap into intemational financing
and using the many properties they have in Moscow as a way of securing those loans trom
mternational banks. We were approached to examine what structural changes needed o be
made in order to enhance the prospects of putting in place some type of le nding progranine
against city properties. There are a number of issues. and T will not bore you with all the
issues. In sammary there were four or five areas that were identitied as problem areas with
respect to implementation of any such lending progranime.

The fint are essentially all the problems still dealing with ownership in the Russian
Federation. What is interesting is that this aspect does not go at all to the Pledge Law, the
morntgage provisions. These are more underlined tundamental issues that have been focused
on. [ spite of the new constiution. in spite of Decree 2278 of last December. there are still
Aot o open questions in respect 1o ownership. Among those include the classification of
land wsaee. which has by Decree 2278 been abolished but not replaced. Likewise the
questions in respect of toretgn ownership stll exist in spite ot the revisions under Decree
2278 and inspite of the new enil code provisions, there are still many open guestions i
respect of foreign ownership. and Last but not feast, with respect to ownership of land, is the
whole area of clarity of title.

How do you establish a clean title with respect 1o real propenty in the Russian tedertion”
Closely connected with the iswes of land ownership are issues with respect to the Pledge
Law tself. and that goes to registration too. The higgest difficulty. most lenders have
cncountered with respect to whether or not they would be satistied with pledged assets
under e Russian Pledge Law goes 1o registration, particularly with respect o moveable or
personal propertics.

And tinally, one of the issues that most concerns our clients iy the enforceability of their
rights i the Russian legal system. Now as T step hack from having said those things very
quickly. 1t 1s very apparent to me that not only do we need 1o focus on the Pledge Law and
how toimplement the Pledge Law ., but we cannot forget that the Pledge Law iy an overlay .
s ar overkay on top of owne sship nghts. it is an overlay on top of judicial enforcement
and judicial reliet. Those arcas hiave to be focused on and processed o progressed
simudtancousty with pledee rights

When T rirst moved to Russia severad years ago 1 had o meeting with the president of the
Russian Bar Association. It was o ven mte resting meeting as we were discussing
co-operation between several of the bar associations in the USA and perhaps the bar
association bere in Moscow. We were talking about the development of law in Russia,
sommercisl ko partict lar, He made an obsenvation which T thought was Juite insighttut,
he said we are building o new legal house in Russia. he said but we have started with the
ool and now we are gomny back 1o the foundations What he was referniny to was the
number of statutory schemes that hine been adopted but the Tack of. and not the Tack of
cttort or focus. but the fatdure, or less than taidure but just the time that was required in
order to go back o the very foundations of any leval svatenm

Now agaim the good news and the bad news The good news is that Russia has worked very
hard and the new Civil Code is giving the foundations that are neceded 1o support the roof
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that iy in place. There may be some patchwork that needs to be done on the rool, but now
the foundations have started to be built up. In addition 1o the new Civil Code. the city of
Moscow has been active in trying to implement the Pledge Law and this Fall they have
implemented i system of registration for pledges: That is very good news. and taking that in
conjunction with the new Civil Code b othink you will see a lot more mterest in the
possibility in using the Pledge Law in Russia as a means for secured lending. In addition o
those areas we are hopetul that there will be continued reform with respect o owaership
and continued reform, and education in respect of the judiciary and jodicial entorcement of
individual rights

There will also be a continued etfort i understandig how 10 pertect your security mterests
under the Pledge Law and under the new Civil Code. The new Civil Code has established
something that will be very helpul. Tt has opened the possibility of epforcement ot pledge
without the assistance of & court, and I think that will be tremendonsly viuable with respect
to the possible reliance onthe Pledge Law now tor secured lending

I want to conclude very brietlv T owas thinking about the origin ot the term security,
secured lending and it vou trace it back 1ty simply comtort. Secunty and comtort are
comparble terms. We need o give from o lawyer’s point of view our business 1s to give
our clients comtort that their fegad nehts are protected, and it is important that the law
provides that comfort Qur clients want certamty and comtort with respect to ownership.
Ouy clieats want certainty and comfort with respect to the registratton and prionity they
obtamn in pledged assets and mortgages. And our clients want secunty and comtort with
respect o the enforcement m the judicial ystem. Onee they obtam that comtort, the
contidence that they will start lending. and they will sttt relving on the Pledge Law - Russia
has gone a long way . the Pledpe Taw i i modern Taw it is o progressive Taw and all of the
eftonts that have been put in since the implementation of the Pledge Law gives s great
comtans as practitioners i this area that our chients will npow and in the tuture be able to
rely much more on the Law s as they are deseloped. Thaok you for your time.

3. Secured Lending in Russia and the CIS in Practice

Mitjenko Horvat,
President of Citibank T/0, Moscow

I will take only about ten nunates of your tise to tell you something that all of you already
know . T do not tank Fam poing o be shanng any tremendously new things with you. It s
very duticult tor me to imagine aostvation in this room over the course of the next two days
where somebody will pet upand say “No' No! No' [ don't think we need a secured lending
Lw and we don't need aqurnidical ssstem that provides tor entorcement of that faw” and so
on and so torth 1 think there s ugammous agreement that we need it and we need more of
it The question s ondy how topet there? Bemg a custoimer of the fegal system, more so
than a contethator to ot Dwill just s to el von what we are doing what we are thinking
of domme and what 10 will 1ake tor us o eet o the poret where we will do that - So T will try
to answer all of those guestions

Frest. what are we domy now i terms of secured lending m Russta? The short answer is
not mach. As Bill Atkin saad there s plenty of secured lending poumng on but the seeurity is
collateral tahen oft shore. T will Jeave that to the side and just focus on the seeunty being



taken in Russia. The reason why we are not doing a whole ot is not because we were not
offered or asked 10 do seeured tending in Russia and offered collateral. We have been
offered everything from real estate, intellectual propeny rights. to more innovatise things
such as animals, municipal property in various remote arcas ot the country and many other
things. Weare, at this point in time, obviously not able 1o do a whole lot of that for a few
basic reasons which all of you know and the speakers who were here before me have
already outlined.

Second. what would we fike o do in terms of secured lending in Russia? We would like to
doatot of things, and T will go through & few examples and tell you why.  First and
foremost it s real estate. Let me telt you one thing that T have repeated many times to
many people who visit us heres I you are a banker and you drive around the city of
Moscow s what is the difference between Moscow and driv ing through the center of London,
Tokyo or New York! The big ditterence s everything yon look at in London or New York
is debrm other words, evervtbing vou look at has been morgaged to the hilt, and most of
s seearity for the banks who have prosided the financing. It 1 drive around Moscow all 1
see s ety unencumbered assets: unencumbered assets to me mean borrow ing power.
Jorrowing power. provided that there i some basic tegal infrastructure in the plice which
would enable me o fend. You may say, "well this propenty is not worth a tot. 1 do not
know what it s worth, probably per square meter i fairly small number, but T ean sure see
adotot it and that makes me excited about the possibiliny of doimng that at ome point in
timie i the tuture

Maybe Tean tell you a lide about the institution that 1 work for since MVOU MY get dsense
from that why we are excited about real estate. In addition 1o being the largest American
Bank and the most mternational of any bank with presence i 93 countries in the world, we
are abo the dargest morntgage lender in the United States the Largestreal estate fender. (The
experience of the fist fesws vears of the real-estate narket m the USA makes that number not
necessaridy athing to brag about. but it a tacty We are rapidly on the way o beconung
the Largest mongage dender memerging marhets, We are extremely excited about our
housing programmes that we have introduced in Malaysia, where we have provided. tor the
first e i the lostory of their country i one stop shop tor people who are buving bavie
town hotises.

We wonld tinance the developer. provide a construction toan for the developer and when
people were comung to buy the town homes. nest 1o the kitchen and the retngerator when
they were looking gt moving into this house would be i bank otticer who would take busic
mntormanion about ther income fevel and ther other financial d g and the y would fill out an
application on the spot to fingnce the purchase of their home. Prior 1o us doing that
Makay st there was notany residential montgage lends: wwan Malaysee Tam told it s now a
morteage lendme boor and a0 whoele lot of middle meome young professionals are taking
advantage ot it That - what we wonld hike 10 do here

Weare also the Laeest slupping bank i the world - We are one of the largest lenders 1o the
dncrattanhine mdustry We have oo mudtitude of ditferent leasimg operations which are in
the process of ben espanded imtemationally . basically taking some of the same concepts o
other markets  And we would fike to do all of that here

What we need s tew basic things that would enable us o lool at the credit and not have
to worny abont our abihity o recover the assets that are supposed to be securing the foan
What are those basic prerequisites? Again, { do not want to repeat what previous speakers
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have already said, and T am sure it is going to be repeated many times over the counse of
two days. but there are two basic things as far as we are concerned. . Not all of you are
lawyers. but most of you are. All of you have 1o tell me that the legal system exists that
protects the right of the creditor o take the colluteral and freely dispose thereot. That 15
precondition number one. prerequisite number one  Prerequisite number two is precedent.
We need 0 see that the courts have gone through the process of actually acting and
awarding the right to the creditor that is written in the law. The letter of the law 1s one
thing. the way it actually works in real lite is another thing.

In emerging market environments, such as Russia. it is extremely important for us o see
that there has been a precedent where the things are being tested in practice and in fact
work. We are not necessarily interested in being the tirst people 1o make @ morngage loan
in any particular market. What we are interested in is a large. or potentially large market
w0 we are not interested in being pioneers or being at the tront edge of the sophistication.
We will wait until we see what happens in a few cases where it there are five people who
have managed o register the right to i particular picce of a real estate as was quoted in ti.e
papers recently . We wilh wait to see what happens to that and based on how the courts have
dealt with that particular situation we will niike ovr decivion when it is the night time for us
1o be doing something.

The final comment that 1 would like o make is just an atmospheric (ype of o comment.
Why is it imporant for Russia to lave the right systen in place because to have it only for
its own paal of savings does not atrct any money into the country from: other pools of
savings then ves. you have achieved something. but what is the point? In other words, you
set everything ap and nobody comes to the party. The purpose of it s that the one thing
institutions such as us and many others that are looking at the same things can by to
Russian is size. I there is a real estate market that works and provides us with what we need
to be able to do business in real estate fending. it is not an issue for my institution, if it
makes that business decision. to have three or four or tive hundred mitlion dollars of real
estate assets within sty months or one year. We lhke size. we love size because we are i
Jarge institution. That is precisely what we are looking for. So what we are talking about is
not to set it up so that we able to do business i order to do 10 a1 20 million dollurs worth
of real estate loans in this market. What we are talkimg tbout is it it is way that satisfics
OUT FeqUIrIIeNts s & guantum leap in terms of savings of other economics which we are
collecting around the world as deposits. being channelled into this market is able to provide
high returns with acceptable risks for those savings.

So the purpose of the exercise is not just to set something up where nobody will use it We
will use 1t i existy: we are very nterested inousing it the moment it exists. - We look
forward to ettorts such as this to create the entical mass that will enable us to do . As I
said, T o not need a system of effective registration of propenty rights. We all understand
that but there nesds to be o critical mass that makes things happen. 1 hope that this
gathiering 15 going o be one of those things that bring that critical mass together and we get
what we need to be able to do secared lending business. Thank you very much.

Melissa Schwartz,
Chadbourne & Parke, Moscow

I have been practising law in Moscow for a little oser two years and one of the first
transactions that I worked on was a cecured financing for a jornt-venture. What I would like
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to do in the next 10 minutes or so is 1o highlight the issues that we had 1o ook at i that
case and every case since then with respect (o secured financings. These are the questions
that we need to answer so that people like you will feel comfonable dispersing the funds for
the financing.

The first thing that we ook at is the establishment of the Tender. If. as was the case in this
tirst financing. it is a joint-venture fonned ander the old Soviet mtes we check 1o see if it s
still validly existing. If it is a new kind of entity that was formed in the last two years, a
limited liability pannership or a joint-stock company we look to make sure that company
legally exists as of the date of the foan. We look at the shareholders in the country. Many
of the Russtan partners in the joint-ventures of taday are fonmer state enterprises, and it is
important o make sure that they were privatised properly.  We check to make sure 1o the
best that we are able that these companies are in good standing wday.  In order o provide
some fevel of comfort 1o the lender. we look to see where the control is in the company,
and look at the nunagement structure. “This is an issue that we will be discussing in greater
detail tomorrow

When i Russian company is going 10 receive a loan in Russia taday . especially a hard
currency loan, Tivensing issues are raised. In order to take out a hard currency toan that is
going (o e aterm of more than o months the company s gowng to have to go to the
Central Bank and obtain a licence. Depending on the activities of the company they may
alsohave cemain operating licences, For instance. it it is a telecommunications Joint-venture
they will be likely 1o have a licence from the Ministry of Communicattons. Part of what we
look atis how strong the licence is today. and then the lender is always asking: "I we take
over the company in the event of a default. what is going to happen to the licence down the
road I maost cases. especially in telecommunications and other industries. the licence is
not transferable. e stays with the borrower and in that case many ‘enders have been asking
for a pledge ot the shares of stock of the company. That raises another interesting issue: it
the borrower v limited Hability parership the interests that are owned by the
sharehalders are not securities so there is not yvet o system for registration of those interests.
ICthe borrower s a joint stock company. then the stock is 4 secunity and there should be a
muans for registering the pledge.

On several transactions that we have worked on with the EBRD and other lenders, we have
zone down i taundry st of security that the keader has requested. The Law on Pledge
woiks very well wath respect o what these lenders are asking for. The law specifically
permits the pledging of most of what they are looking tor For instance. the enterprise as i
whole is usually at the wp of the Tist, The law allows pledge of that asset. The pledge of a
leasehold interest, or other major contracts, also may be pledged. Receivables. o negative
pledge on all assets, all tuture sequired propenty can all be pledged to the lender under the
Law on Pledge. Tomorrow we are going 10 try trom ditferent people’s perspective to go
through a case study, highlighting most of the issues T have just raised tor you to determine
how - under Russian laws today. we can create valid secunty interests <o that the secured
financings can continue. Thank you.
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4. Contraet and Property Rights in Market Economies: Conceptual Framework

Allan Farnsworth,
Alfred MeCormack Professor of Law, Columbia University, New York

FUNDAMENTALS OF PERSONAL PROPERTY SECURITY

Who among us has never felt regret at having made @ promise?  Suppose that I am a
manufacturer and have promised o piay you a hundred thousand dollars but I now regret
having done so because it will be very difficult for me to pay so much. Perhaps at the time
1 made the promise T was mistaken as to the profitability of my factory on which I based my
abilty 1o pay.  Perhaps things have changed and hard times have come so that [ am now
fess able to pay. For whatever reason. 1 regret having made the promise and wish that 1
were not bound by it. 1 would like to be able 1o renege on - o go back on - my promise.

But would T want to be able to renege on my promises whenever 1 wanted to! Would you
have Toaned me @ hundred thousand dollars if T eould not have made a binding promise to
pay it back” Seen in this perspective it is to my adviantage to be able te make a binding
promise - i promise on which T eannot renege - 50 that 1 can trade my promises for things
that [ waat in g market cconomy.

Take the United States government for an example. For much of the nincteenth century the
United States government was not bound by its promises because of the doctrine of
sovercign unmunity. It could not make contracts that were fegally enforeeable. (It the
sovermiment broke ity promises the disappuinted party had 1o go to Congress and have a
special law enacted.y This situation was so disadvantageous for the government that it had
Congress eraet a law making its promises enforceable in spite of the doctrine of sovereign
immunity and creating @ special coutt in which they coubd be enforced, But most of us do
not need such a laws the Tsw of contracts - like the new Russian Civil Code - gives us the
advantage of making binding promises. A system of contract law s therefore o necessary
clement in permitting me to be a significant player i a market cconomy.

But though a system of contract law s necessary it may not be sufficient. You may not be
wilting to lend me o hundred theusand dollars even it T make « binding promise to repay it.
I 1 renege you will have to go to court o enforce my promise. At the end you will get a
judgement against me. I 1 do not pay the judgement you will have o attempt to have it
cttistied out of my assets. But by this time there may be other persons 1o whom [ have
made broken promises and who have also zone to court and gotten judgements against me.
You will be in competition with these other judgement creditors who are also going after
my assets. In order to avoid this possibility you may ask not only for my binding promise
to repay the thousand dollars but for some security.

You could. for example, simply ask me 2o get another reliable person to promise o0 repay
the hundred thousand dollars it Tdo not. Such a guaranty i a common type of security tor
4 doan. But it on my default, the other person does not pay either. your remedy against
that person may be as unsatistictory as your remedy against me. In i market cconomy.
theretore. you would be likely o think of anather kind of security.

Perhaps. for example. T own o machine worth wore than i hundred thousand doliars that [
we i my manutacturing business: T eould use the machine to secure the loan. Such
penonal property secunty s regarded as vital o the successful operation of a market



ceonomy. I such an economy i system of personal propenty security law s theretore just
as essential as is a system of contract law,

The simplest way for you 1o use my machine as seeurity would be to take it and keep it
until T repaid the thousand doltars. Even tor such a printtive pledge the law would have 1o
recognise first. that I was the ownaer of the machine and, second. that T could transfer to you
4 kind of limited ownership right so that we both have o property interest in the machine,
Thus if 1 did not pay you. you would have the right 1o sell the machine to someone who
would become the owner of it But if that person paid, tor example. one hundred and fifty
thowsand dollars for the machine. you would hive the right to only one hundred thousand -
the amount of the unpaid debt - and [ would have the right to the other fitty thousand,  The
disadvantage of such a pledge iy that it deprives me of the use of tie machine, which 1 may
need worder to carn the hundred thousand dollars o pay you back. It is therefore in both
my anterest and vours that we be able o create a NON-POSSESSOCY SCCUTHY Interest - one in
which you do not take possession but nevertheless have the same kind of limited property
interest that you would have it we had wsed i pledge. A system of personad property
secunity that permits you to take a HOI-possessory security interest should  consider
protecting sou against tive different potental adversaries: (1 me: (2) my unsecured
creditors: (3) the administrator of my estate in hankruptey: 5 my other secuted ereditors,
3 and persons to whom T might sell the machine.

First. consider meo 181 do not repay you. what can you do, aside from suing me in coun
and getting ajudgement? Since Tam i possession of the machine. a system o personal
property security law should allow you to repossess the machine - putting you in the same
position you would have been in it had pledged it 1o you in the first place. It should then
allow you to sell the machine and use the proceeds to pay the debt. with anything fett over
Lomg 1o me

Secomd. consider my unsecured creditors Suppose that it is not ver e for me o repay
you, but one of my other unsecured creditors sues me, <o a judgement against me. and
secks 1o use the machine o satsty the judeement. A siatem of personal property security
Ew should protect you against this possibility. But it might seenr unfair o shield the
machine from unsecured creditors who have obtained judgements if they see the machine in
my possesston and have no way ot finding out shout your seaurity interest in the maching.
The Law should therefore provide o means by witich such a ereditor could {ind out about
yournterest: sy stem by which you can register your interest in o public oftice. accessible
to all

Third. consider the administrator of my estate in bankniptey. Suppose now that it is not yet
time for me o repay you but I have gone mio bankruptey. either of my own choice or thit
of one of my unseeured creditors. My atfaies have been taken over by an administrator in
bankruptey who will liquidate my estate o pay my unsecured creditors who get judgements
agiinst me i Tam oot baakrupt. vou shoubd also be protected agmnst the administrator w ho
represents unsecured creditors if T am bankrupt.

Fourth, consider my other secored creditors. Suppose that it is not yer tiune tor me o Tepay
yuu but you discover that another creditor claims o have a seeurity nterest n the same
nuchine - claiming to have been given that interest after 1 have such an interest o you. It
may hive been dishonest of me o puport - give both of vou anterests i the same
machine. But the question for you 1s one ot prionty - which of you has the supenor interest
in the machine. A system of personal property seaunity L should answer this question.
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taking into account the fact that you had a chance 1o register your interest in a public
office, accessible to a prospective secured creditor,

Fifth and finally. consider persons to whor I might sell the machine. Suppose that withowt
telling someone I sell them the machine. Is the purchaser who has in good faith paid the
full value for the machine an outright owner. free of your security interest!  Again,
system of personal property security law should answer this question, taking into account
the fact that you had a chance to regisier your interest in a public office. accessible to a
prospective purchaser.

A further practical problem needs attention, We have been thinking about a machine that is
used in my factory - pant of my cquipment. Suppose that 1 am not a manufacturer but a
wholesaler. of carpets let us suppose.  In the warchouse that 1 rent 1 have no equipment.
What T have iy my inventory - what T sell. H T want o borrower one hundred thousand
dolfars, can Tgive a security interest in inventory in the same way that i manufacturer can
in equipment? There might be two objections to this. First. it could be argued that since
giving i seeurity interest involves a present transfer of a limited property interest, I can only
transter what 1 have at the time of the transter: this would mean that T would have to make
a new transfer each time i new carpet came into my inventory or cich time a capet was
wold 1o create @ new account. Second. it could be argued that your security interest could
not be vadid since you had not only left me in possession of the carpets but had given be the
treedom to sell the carpets asking for your permission each time. I order tor a system of
pensonal property security to be truly effective, it must dispose of both of these objections.

By now vou have probably realised that the system of personad property security that [ have
deseribed is i simplified and thinly-disguised version of the American Uniform Commercial
Code. The Cade does all of the things that 1 have suggested.  Indeed it does them so well
that it would enable me. with dittle more than the stroke of a pen. to give you a non-
possessary seeurity interest in almost all of the personal property that Lown - inventory as
well as equipment. And that interest would be good against most of the adversaries that 1
have mentioned.  (An important exception is that your interest in my inventory would not
be good against buyers from me in the usual course of my business.)

This extraordimary power to encumber my assety and shield them from my unsecured
creditors. both in and out of bankruptey. has provoked a spirited theoretical debate over the
very basis of our system of personal propenty security law. What. the theoreticians ask. is
the justification of such  system? How can Eimprove my position by giving you a security
inmterent? True. you will charee me less for the loan because you have the special rights that
I have described. But once T have encumbered all my assets by giving you that interest,
other creditors who know that [ have done this will react by charging me more for making
unsecured loans because T will have been left with nothing to satisfy their claims if they get
judgements or throw me into banknuptey.  So. they argue. there is no benefit to me in a
watem of personat propenty security - unless it is supposed that there are some ignorant
potential creditors of whom T can take advantage.

To many practitioners. who regard such a system as an immutable fact of life in a market
cconomy . this argument calis to mind scientific studies that show that the bumble bee, with
its relatively large bods and relatively tiny wings is incapable of flying.  But the bumble
bee, unaware of this. continues to fly away. And in the same spirit. one can assume that, at
feast in the United States, the system of personal propeny security will continue 10 fly
whateser the arguments of the theoreticians.
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5. Secured Lending in Market Economies: Law and Practice

James White,
Professor of Law, University of Michigan, Ann Arbor

I am both pleased and honoured but also somewhat humble and cautious to have an
apportunity o speak to vou.  In some ways current Moscow, with the large number of
westerners here resembles what must have been the case after the Bolshevik revolution in
1920 and 1921, When it was said that there were many westerners here, these presumably
were not capitalists like Allan Famsworth and 1. but the communists and socialists who are
still our volleagues back home in Ann Arbor and New York, but no longer come here. In
any event at that time it was said by Apgelica Belabanov, who was the Sceretary of the
Comintern. that every westemer who came here fell into one of 4 groups. and these eroups
were all pejorative: superficial, naive, ambitious, or venal. Now 1am cenain that I fall into
at least one. and possibly two of those, but it gives me some cause 10 wonder whether or
not we who come here and talk about westermn law in 4 society which we are compartively
ignorant are saying things that can be adapted with out substantial change. Nevertheless, 1
will tulfil my duty and describe to you some of the attributes of Anicle 9 of the Uniform
Commercial Code which, of course. is the law of personal propenty security in the United
States and which has been copied in a few other places. notably some of the provinces of
Canada.

In-many ways I think Arnticte 9 of the UCC is one of the great con tributions of our private
law in this century. Itis widely believed to be more modem and more up to date and more
novel than much of the personil propenty law in other countries, even in westermn Europe
and Asia. T want to talk about four or five of the attributes of Anicte 9 that are thought to
be unusual or. at least. were thought to be so in the USA when it was adopted 30 vears ago.

First. unlike our law that proceeded it. and unlike the law in many other places. there is a
single right, irrespective of the form of the asset that is taken as collateral.  Prior to Articte
9 there was separate law that dealt with various kinds of tangibles, different kinds of
intangibles in each law.  Each type of coltateral had its own rules, in some cases statutes
that were designed for a particular kind of collateral with many ways 1o get it wrong and
with many ways for the creditor 1o exeeute the wrong documents, file them in the wrong
place. say the wrong things, and thus be found ultimately 10 have no security interest.
Article 9 contemplates and grants a single right called a security interest and. irrespective of
the nature of the collateral. so that i I, as a bank. wished 1o take a security interest in your
patent. or your gccount receivable, or your horse. or tractor I sign the same document,
called a security agreement. which will have the same basic attributes irrespective of the
type of collateral. It means that one need not be an expent to understand the general idea
and to take a securnity interest.

A second and important attribute of Article 9 is its exaltation of substance over form. It
explicitly states that agreements between the parties which are labelled as leases or labelled
as consignments, or many other labels. which themselves have the economic attributes of
security interests, are treated as security interests and are governed by Anicle 9.

It is of course conventional to western lawyers that pan of the lawyer's role is to discover
witys to achieve his or her clients' ends by taking doctrines such as leases or consignments
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from one part of the law and transporting them to the other in the hope of achieving a
certain end, while not suffering the consequences of executing a security agreenient, for
example. Anticle 9 is unusual in American law in that it disregards to a considerable degree
the form of the transaction and encourages the courts to ook t the substance, and if the
substance is a security agreement it is treated as a security agreement: so that is i substantial
innovation in our law.

The third innovation in Anicle 9 is the simplicity of the documents. I can give you a
security interest in my car by writing a single sentence on the back of a scrap of paper.
There is no need for a notary to notarise my signature. there is no need for magic words,
words of grant, or words that describe this as a security interest. It can be done very simply
with simple documents.

The fourth quality is the filing system which has grown up and was installed as a result of
Article 9 in the various states of the USA. As Professor Allan Farnsworth said earlier, those
are elaborate amd they are an important part of our system. There is, of course. some debate
about who uses the filing system and about its necessity but I think most American lawyers
and scholars would say that it is important that the users of the system confine filings and
can put filings where there is confinement. With the revision of Anticle 9 in the USA. there
has been recent consideration of changing that system and of using the power of electronic
data storage and transmission.

For example. it is now possible in the state of Louisiana to make a filing in any of the
parishes in that state that will be transmitied to the state capital, and can be retrieved from
any computer terminal in any county or parish within that state. It is now possible in the
USA. through some of the computer networks, to search the files in some of the states from
a remote place by computer. And over the nest few years I am sure we will see dranatic
devefopments in data storage and data retrieval applied to filings under Article 9 of the
UCC that will enable subsequent parties, buyers and lenders. at one place in the USA 1o
discover all the filings with respect to @ pamicular debtor. Needless 10 say there are some
interesting problems here. For example, 1 suppose these Danish Hackers that got into the
USA Weather system recently might cause a little trouble if they crased all the filings in the
state of Nebeaska overnight. So electronic data storage will bring with it some interesting
problems. but it also offers interesting possibilities that I think are now going to be enjoyed
in many if not most of the states.

The fifth attribute of Article 9 is that it says nothing. or almost nothing about default. The
matter of whether any event constitutes a detault is a matter of contriet between the parties.

However, the sixth difference from traditional security law which to some extent with
respect to personal property is reflected here in Russia. is that there is self-help repossession
permitted as long as there is no breach of the peace and private sales are contemplated
without the interaction of a count. The <drafters of Anticle 9 believed, and I think correctly,
that involving a count in a sale of & commodity after it has been received. does not
necessarily improve the quality of the sale or raise the value that is recovered. and in some
cases diminishes it because it takes time and to go through a count proceeding substantially
increases the transaction costs.

In summary therefore there are four or five unique attributes about American personal
property law. One is that the single device, the single security agreement. or security
interest, covers all forms of commodity. The second is the substantial reliance upon public
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filing. And fimally there is the private nature of the sale which is permitted and the private
nature of the general process of realisation of the collateral atter default.

Let me echo some of the things that have been said this morning by other speakers,
patticularly those who spoke about building the roof without having the foundation. Anicle
9 depends in many ways upon our cconomy. upon our court systen. and upon our filig
system. and other methods of records. Taking security is of no use if there is no market for
the collateral atter it is sold. Therefore, until a market exists for a patticular commodity n
Russia or in any other state, one wonders what the value of seeurity tnterest is. So that it
seemns 1o me that i system of personal property securily depends first on the existence of a
market for the commodity in which a security interest is eranted.

Secondly. of course, it depends 10 some extent on a system of priority that needs to be
granted by faw or somehow facititated possibly by a filing. Americans place considerable
weight upon the filing system. 1 realise that cenain of the western European countries have
a much less elaborate filing system and yet they have personal property seeurity svsteims
that work quite well so T hesitate 0 say that a4 fiiing system is necessary  though an
American would have to be convinced otherwise.

And fisally. of course, a system like this depends upon a coun system that is aceessible and
reliable inenforcing the rights of the creditor against the debtor and the rights among
competing creditors when there is a dispute about the collateral. And [ ke it that it remains
to be seen exactly how the collateral law which will soon be the law of Russia will be
interpreted by the counts in Russia,

I conclude therefore with the acknowledgement that as 1 come as someone who is ndive
about the Russian cconomy. but in my naiveté at least [ am hopetul that the new law dratted
by Professor Makovsky and the members of his committee will ultimately lcad to the
development of a sound and effective system here in Russia.

Jan Hendrik Dalhuisen,
rxecutive Director, IBJ International ple,
Professor of Law, University of Utrecht

Let me begin with i confession. T have been active in this field of secured transactions for
over 25 years as @ scholar. a practising lawyer and a banker and [ am not sure that after all
that Tam a great deal wiser. The reason is that there are in Western Europe, even within a
small arca. very different systems of personal propeny security operating quite happily side
by side. There is very clearly no panicular wisdom in any one of them.  Apparently. this
cake can be sticed in very many ways.  Local traditions of credit have a lot to do with the
end result. Tam always surpnised how in intemational negoliations praciising lawyers seem
invariably very happy with their own product and normally think it far superior to all
others. Clearly. no one can disown completely where he comes from and = ervone works
ina given environment.  Yet there seems no obvious advantage in any system. T say this 1o
reassure you and I hope 1o embolden you where vou have the advantage of starting without
too much of a background. 1t seems to be a most wondertul situation to be in

The consequence of an excess of tradition in Western Europe i that the systems are
remarkably dissimifar and are all a product of historical accident.  The Germans have
developed a system which iy substantially derived from case law.  In France it is H
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patchwork. a bit modemised in the last 10 years, based panially on case law, parially on
statory provision. In the Netherlands we used to have i system which was very similar to
the Gernnan system.  We now have invented something totally different which cannot be
compared with anything else. Belgium has a system much like France, very dissimilar from
the Dutch. The English have a system, again totally different,

This is between countries that export between 30 and 50 percent of their national product
across borders and that are apparently quite used to see their charges on these gouds go into
the mist as they may not be accepted clsewhere, exactly because of lack of familiarity. We
seemn to be able o live with that,  In intemational fimancing bankers tend to insist more on
carly repayment when there is any trouble. They would much prefer to pull their loan
carly. when there is choppy water around the comer. So 1 think. and it has been said this
morning before, that secured transactions and secured rights often tend to be more matters
of comfort. [ do not think that any banker would like ultimately to rely on it exclusively,
certainly not il the relevant assets are likely to be moved or exist offshore. It may therefore
be useful to put securities in context and T do not agree with those who say that all financing
depends on good securities laws. although 1 do not underrate their significance.

I § may to some extent summarise where we are and what we have, T would say the
following: in Western Europe by the wm of the century we reatly only had two types of
traditional security in movables.  These were the possessory pledge and the chattel
morgage.  For the possessory pledge. the key was of course possession, otherwise the
arrangement was quite informal. That proved often problematic as to which debt the pledge
covered since anyone who had possession tended 1o keep the secured asset until such time
that all debts were paid. No banker or crediter likes to abandon his sccurity if there is still
something of any sort outstanding. and there used to be trouble on that score. We still have
the possessory pledge for commercial paper and negotiable instruments and that is the area
where it is stifl imponant. and the same is true for bonds and shares. Otherwise T would
think that the pussessory pledge has become an antiquited facility. Another reason is that
the debtor needs 1o retain most of his assets for his business. A pledge is then unsuitable as
the debtor depends for the financing of these assets on non-possessory security.

Chatte] mongages are the traditional non-possessory securities but existed only in assets
which were registered like ships and. in the modem times, aireraft. One would create these
securities by filing in those registers. It has nothing to do w ith a modern registration system
for securities witich is totally differently organised and has a very different function.

With this very limited system of non-possessory security, there was a need to broaden the
theme in a number of arcas. First, there was @ requirement to introduce security on claims,
monetary claims especially. and theretore on receivables. And this was done in the form of
an assignment for security purposes resulting in a collection right for the beneficiary. There
is no question here of legal enforcement or foreclosure through counts.  What this type of
secunity is trying to do is to give the fender collection right ahead of the owner of the
claim. So it is really a collection facility in which the debtor postpones himself but which
has also some third party or proprietary aspects if the same receivables are assigned several
times and a collection priority must be established between the various assignees.

Then there was a need fOF MOFE NOR-POSSEISOrY sectirity in assets. 8o there emerged the
reservation of title in sold goods. Tt became popular in Western European: countries like
Germany and Holland, much later in France, where it remained defective until some
adjustments were made to the legislation about 10 years ago. and more recently even in
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England hire-purchase was practised there earlier). Then came O POSSESSOTy security in
assets used i the noanal course of business. like equipment and inventory. Then there was
i need to have security in replacement assets, and also converted manufacturing goods and
recenvables resulting from the sale. as o form of tracing. and into new replacement
inventory. And then banks being what they are. would like to have security 10 everything
else. also future assets o all Kind of sorts. anything that may be acquired by the debtor
resulting in so-called floating charges on whole businesses. in the UK even mcluding real
estate (which is quite exeeptional).

All these modern non-possessory charges were usually best understood as some kind of
conditional sale. although eventually some became more like securities particularly in the
foreelosure requirement. Only in countries like the Netherlands. under the new Code since
the Tast three years. this secunity (exeept tor the resenvation of title which is still a
conditional sale) has when the form of registered (but not published) BON-POSSESSOTy
seeurity or pledge. In France there are individual types of these (nantissements)

I all these countries there is a classical set of problems in these moderm securities. with
which maybe the UCC in the USA has been able to deal in a more conceptual way, but with
which we in Western Europe even under the new Dutch code) are still strugeling and to
sone of which Ishould like 1o devote the rest of this presentation. There is tirst the need to
be able 1o sell many of these assets i the normial course o business of the debtor free and
clear and that can be achieved in two wass: on the whole, one can assume an implied
heenes tosell i the ordinany course of business or one can protect the bona Jide
purchasers This datter approach is more lTinited as third pantices are in trouble where the
charge iy published. 1o the end reliance on the implicd licence o sell in the ordinary course
ob business seemns to be the more modem approach.

Then there is the fraught guestion of registration or publication, the reason for it and its
eftect. There s no Earopean tradition in this. There are. however, i France a number of
typreal chiarges which need to be registered with local counts, there being no central system.
Germany his no registration system at all. So it goes tor most other countries, Only in the
United Kmgdom ihere exists o registrtion system for floating charges in the comporate
sphere. In the Netherlands we have a registration system which is not a publication system,
it requires registration of all security agreements with a local notary to determine the date of
the security sothere can be no problem as to the priority and the rnk where it depends on
the time of the agreement. So there are registration systems in foree without publication.
If you hear references that the Butch now hiave @ uniforn registration system, that is largely
true, but there is certainly no publication. Wherever there is an implied licence to sell free
and clear ot the charge i the ordimary course of bustmess there would in any event appear

less need tor it

Se the European tradition remuams against publication. We seem to be comtortable with a
system that does not provide it and it does not seem to have caused universal harm, Al
these unpublished securities or bndden charges seem 1o exist fairly happily in our domestic
traditions. Even where there bs registration or publication, there is the vestion of what 1t is
meant 1o achieve. I it meant to tix the priority or is it meant tor something else? And 1
mention this because the Enelish tloating charge. even though it must be published. does
not create any kind of prionty - Publication exists there tor the general information of the
public, but it has no direct impact on the priorty status ot the charge which becomes only
tixed and denves i priority tfrom the moment of detault, whilst in the meantime the goods
ity be sold free and clear of the charge in the ordinany course of business.
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Another problem is whether a proprictary right is truly created through these charges. Are
they maintainable against all the world or at feast against any kiter charges? Do they provide
for a separate execution right? If so. are they subject 1o foreclosure. that is to say an official
count procedure, including an execution sale. which, may itself still beinformally
conducted? When can the assets be appropriated or collected?

The traditional example of appropriation is in the reservation of title Resenvation of title in
all our systems (in Western Earope) leads to appropriation. so if you reserve i title in goods
and if the buyer does not pay, generally you simply take the goods back. There might be
an unjust enrichment action for anything that has been paid already but the assets retum to
the seller upon default. The law in the USA is quite different, and the EBRD draft also

aims at a system of toreclosure.

What about priority rights which are really less than proprictary rights? French Taw calls
them privileges or preterences. They are often granted by statute only. to persons who have
rendered centain services in respect of an asset or to tax authorities or the workforee in
respect af an entire estate There is here no individugl right to torec! iser the creditor has
to o through. or wait for, an ordinary execution and can only take by priority his slice of
the execution proceeds. In bankruptey. he will have to wait until the .rustee takes the action
to foreclose or sell the properties which might be several years later und only then the
preferred creditor will get his pro rata share of the proceeds.  There is therefore no
individual initiative possible for the creditor to safeguard his interests up front. This may
also be relevant where an otherwise good charge and individual execution right shifts into
replacement goods. Tt is in a reservation of title quite nomil to retake the asset it remains
non-paid. As 1 sad a moment ago, if the charge goes into replacement goods 1t might be an
entirely different matter. The retaking option may become remote and the creditor night
only be teft with a preterence in the proceeds ot any execution sale tespecialty 1in Germany).
[n the meantime. these preferences, not being proprictary charges, do - not attach to the
goods which may be sold free and clear regardless of the bona fides of the buyer

Then there 1s the question of how far one can create charges o futue assets. There 1s st
the problem of identitication and separation of the asset upon commingling and comversion
into other products, That seems to b the simpler part although it is still questionable how
far the charge then goes. There is 4 greater problem with absolutely prospective assets.
Can you pledge the harvest of nest year. or the year thereatter! Can you pledge tuture
receivables of which the underling contract is not yet in existence!  The vaguer one
becomes here, the more contingent the charge 1 going 1o be and maybe also the greater
need for some kind of publication.

[ wm not sure of this, but it may well be that in Lurope we find less ot i need for
publication, not only because of an implied licence o sell the assets tree and clear in the
ordinary course of business. but abso because we tend to be much more precise i what we
require in terms of the assets that can be the subject of a charge. We want them to be
determinable. of 10 be able o be set aside. We have paticular problems with the bulk
franster of a whole porttolio of receivables or a whole ponfolio of assets present and tuture
which are not clearly detined, and if they are not sutficiently defined than they nsk not to
be pant of the charpe.

In Western Europe, we all tend here to be much more restrictive than the Americans would
fike to be. and maybe that is an additional reason why the American must rely much more
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on the publication system than we think necessary. So we tend 1o condense the field in a
somewhat different manner on the asset side. There s also a question of identification on
the liability side: which claims can be secured”? The present debt of course: tuture debt is
less certain, therefore what about any claim you may acquire over your debtor in two or
three years time?  Ilere again 1 think in Western Burope we are somew bt more hesitant
than our American colleagues would be: we do not fike it In terms of past deb, perhaps,
but we have to guard these against illegal preferences it past debt in this w ay s being piven
4 prionty over existing other creditors, These preferences can normally be set aside as
being fraudulent or prejudicial w other creditory,

Then there is the questton of the need o re-transter an asset at the end of the seeurity pericd
when the debtis paid. 1f, for example, in i conditional sale we have trinsterred propeny to
the creditor who is subsequently paid. must the asset be e transterred, or does the propeny
automatically fall back into the lap of the original owner?  The issue arises if in the
meantime the creditor who ook the asset should go bankrnapt and can not theretore re-
transter the property. Would that prepenty then be pant ot the bankmipt estate of the
erstwhile creditor and would the erstwhite debtor only he ot competitor tor the bankruptey
proceeds. or can he still reclaim bis asset as full owner? Now most systems hive a system
of the property awtomatically re-cnerging in the possession of the erawhile debtor atter
payment but in Germany there seems to be an exception.

Anather question is the anaillary nature of the seeurity, very important it the creditor sells a
receivable to a factoring company and is paid for it. The secunity might lapse as 4
comsequence of this payment and the factoring company wounld not then have the advantage
of the security. There again French law seems 1o aceept that the security subsists with the
debt: Dutch law may not,

Then there bs the questior ot what we call in some countries, the finance sales. of w hich
leasing. factoring and repurchase agreements are examples. Wiere do they 17 That would
be a whole lecture by atselt 1 can only identify the problems i this respect for these major
tinancial products which huse acquired a grear deal of nnportance over the last few sears |
would not pretend that I ean speak for my American colleagues. bt T would think that these
financial prodacts also have produced problems in the Umited Stites as 1o whetaer they i
ander the system of secured trnsactions of Article 90 1T mysell would say. D hase otten saud
this. that where there v no credit agreement proper thies shiould nor be constiucted
security agreements. Then again we are likely o have conditional sales which are not
secured transactions and need to be treated ditterently. Foremost, there is 1o foreclosure
upon default but rather appropriation of the asset

Finally. let us g0 avam o the samous Western European systems 1 ocan be guite bret
now  We do not onthe whole have a unitary systeny inany o the countries of Western
Lurope As Taaid carlier we have basically a fractured system between countries but even
within cach country the various secunities, finance sales o conditional ow nenhips result
trom tradition and Jocal cultures The new Dutch code has tried 1o do something about this
It pretends o unitary system but ot has had to deas e out of this syatem the reservation of e
and the hire puthase which are both recognmised  as conditions] sales feading 10
appropristion of the assets upon defaalt. The status of tinance sales is muddled and wholly
unclear. Thus we have incomplete and fractured systems everywhere even i the most
modern codifications
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1 would finally also mention the ceffect of internationalisation.  We cannot avoid within
Western Europe. at least not within the EUL the consequences of the mternationalisation
feading 1o the cnormous movement of poods across borders between countries which are
often very small and see a very substantial part ot their national products move into other
countries.  Increasingly i should also have w unitoming ettect hetween all these countries
in the arca of seeured interests attaching to these goods but we have seen nothing of the son
s far. although there have been some taint and unsuceesstul attempts within the European
Union at some uaitication some 0 years ago. Our colleague Protessor Makoy shy carlier
this monting mentioned @ need. and an opportunity . within the CIS to unity., which T think
is very important now that it starts trom fresh W m Western Burope are tar away from it
Maybe we will see i practice i more eftective movement o unity through the new financial
products with their imbedded seeurity interests which are intermationalised by coneept and
which might be recognised within cach of these national systems as beconnng the custom of
the mdustry . That may then lewd 1o academic observations about the openmg up ot
domestic proprictary systems the infoimal introduction of new proprictary tights. whether
these may operate without legislation and whether they can be fitted i the domestic system
of securities and priorties. Tt leave these modem developments as a4 question for you
We have hardly staned to beyin 1o thimb about the consequences of this and what at may
mean  1am quite sure that m the coming tew vedrs we shall hear much more about 1t

Ronald Dwight,
Director, IRIS-Poland, YWarsaw

The lack of an cttective collateral law in Poland iy one of the poncipal blocks to the
developraent of modern finance in- Poland and a block 1o the development of the entire
banking system. Anyore clanmng that Poland now has o pledge system which, wiile
comphoated 1y commercially eftectve s cither ternbly  mismtonmed  or dehberately
practsing to decene. The present system previudes banks from obtaining the secunty they
need o mahe foans, thereby depriving newly emerging businesses of muavh needed capital,
Netther can Poland reasomably expeat toreign nvestment of the 50 bilhion dollar estmate
necded in the nest decade with the present collateral environment. This paper will cover
firt. the bad nevis  the varrent state of atfairs. second  why this situation has oot changed
for three years: thind, the wood news the exeellent proposal which Minister ot Justice
Cunoseewics s already distoibuted tor interninisteniad discussion: and finally, suggest

what cin be done o help
i The Bad News - the Current Legal Stuation

Article 1025 of the Polish Code of Civil Procedure presents the basic picture. It a creditor
bank poes thiough the touble and expense ol a full seale Lawsuit, wins a judpement. and the
collateril s still around for the bailitt or komermk to seize and sell Gand he gencrally gets
25 cents on o dollan. the proceeds of the sale pust be distnbuted altes the costs of the sale
as Article 1025 provades  From this it ensses that cven it a bank s not a secured creditor,
il has the same <tatus as those that are secared Banks are titth n fine i the best of
ciroumstances. T the ware o secured creditors who e not banks, under Article 310 of the
Civil Code and 1626 of the Code of Civil Provedare, assuning something i left over after
baaks pet pard. the creditor wath the most recent pledge s paid before creditors with
pledges made earlier.



The maost disturbing thing about Article 1025 iy that -ty claims. known or anknow. can
always erode any collateral. and they do not have 1o be registered or publicly listed
anywhere. And one cannot casily obtain centificates from the tax man that all tases are paid
il These are referred o as "seeret tan diens,” and they are the bine of any mwestor in
this part of the world. The sunple notation of a clerk at the Ministey of Finance prior o the
sales even years after a mongage has been registered. can evaporite a creditor's collateral
monments betore the bankmiptey count gives final approval to award it to him. In cvery
bankniptey proceeding, it is & waiting game to see i) the tas man will mike an appearance
at the Tt hour and SOt minute 1o ke all. Recemtly, a4 foreign company which had
purchased s prece o read estate wath the best and most expensive Jegal advice available in
Poland tound that two years atter thie transaction closed. the Minstry of Financee claimed
thate since the bankmupt seer had not paid s taves bl the titde was detective. Fhe
buyer s dett with g liwsint agamst another yosernment ministry which puaranteed good
ttle. Bottom hne, every piece ot Poland and every object might be collateral tor the State
Treasury . but s often impossible to tind out it such a lien s there.

The Arucle 1025 ginves prionty 1o banks, regardless of whether or not they are sevured
creditors This means thataf bank #1 takes 1 secunity wterest in o debior’s property. and
then the debtor gets an unsecured loan from bank #2. in bankmipiey. all banks share
cqualhy - Thus any secunty anterest s hable 1o be croded 11 the debtor takes out any other
toans at w Later date from a “bank,

The lack of g central registry tor collateral allowed massive traud 10 oceur in the carly pan
of the transition e the market economy Under present faw . cach bank heeps s own
vollderal regsstry - Case studies were prepared tor IRIS by the Gdansh Institute of Market
Economucs illustrating how debrors used the same collateral oser at 2 number of banks.
pocheted the doan proceeds, and disappeared m the middie of the meht along wath the
collateral Bankers, thair hands bumed by these paintul experiences with Poland's
collateral Law - now routmely demand the only worthw hile collateral — a cash depostt i their
bank tor 150 o the doan amount o cover principal and ainterest. Thus., in order to et a
loan trom . bank. o would be borrower must first prove conclusively that he does not need
the money

2 Why has the problem not been quickly resolved ?

Ataton’s wealth which v widely distnbuted and enduring iv 4 product of 1 epal and
msntutonal intnsncture which caetully detines and proiects indis idual rights. Only in
sichean environment are mdividuals willing o postpone consumphion to save and invest.
Legal mtrastructures are not dhaneed overmght, but Hke vt buldines are constructed brick
by brich  The trnsihon o a market cconomy lepal infrastructure is 4 work of decades not

AT A

Poland began the transition with a leeal mfrastiuctare considerably better than most ot s
neighbours owing s preowar fegacy 10was easy o mcomporate and pet oy But now
alter deaving the sartuny hae, businesses e swinuning m cement Wi Lt us brietly
examme the legal retorm covitonment i Poland

The community ot top cival and commernaad laiwyers e Poland and the other formier
communist states s very saalls because tor fomy five years or longer the vast majority ol
law stadents studied cnmmal fiw . The nomenclatura clie needed legions of crinnnal
lwyers sty i power, not aal liwyers They already ow ned everything de fucto, and
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sending the spoils to Switzerland did not require many civil lawyers. Those who studied
civiland commercial law in Polana since the war have been i small group atthough often of
very high quality. This demographic reality means that the Ministries of Justice in this part
of the world and govermments generally are still almost exclusively stafted by the criminal
lawyer Krodowisko - and they are not about to give up their positions and privileges without
a fight 1o a group whom they have regarded as peripherzl for half i century.

Until Mr. Cimoszewicz became Minister of Justice la<w fall. the Ministry of Justice
Poland has been fed by individuals with little interest or expertise in civil Taw . Their legal
reform privrities included putting crucifives and priests in publiv schools and pushing
abortion into back alleys. This attitude meant that the Commission for Reform of the Civil
Code  whose membership includes the top civil Taw minds in Poland - had a budget so
ridiculously small that it could not aftord to pay for train tickets for 1op experts o attend
meetings in Warsaw . When they did come. it paid them S8 for a day’s work - less than the
cost of i round-trip taxi fare from the raflway station in Warsaw

Despite this situation, Professor Witold Czahxrski. Chairman of the Commussion for
Reform of the Civil Code. and others with the support of Hanna Gronkiewics Waltz,
President of the National Bank of Poland. and with technical assistance from RIS to
underv rite research, have worked for two years to dratt a new Polish collateral law. Tt
must be emphasised that only Polish lawyers, bankers. amd academics can do this job
properly - Earlier ettorts to draft a Polish collateral Taw in London or New York were not
only an inslt to Polish leal expertise, but statutes whose enactment would have seriousty
distigured Poland's legal structure: Foreigners cannot dratt effective: laws for these
ccononnies A local coulition of experts is necessary to draft Laws that tie properly into the
legal e fronment and to implement laws which they understand and support as their own
work  There are sereral examples where toreipn drafted lawe have been enacted and lett
unused or unenforced.

3 The good news  the current collateral dratt and programme.

The good news s that this situation has now changed dramatically. Poland has & Minister
of Justice whose top prionties include collateral law retorm, the creation of a central lien
and coonomic registry - and a Commission for Refora of the Civil Code with a budget - still
too small but vrowme. In March 1994, the Commission finished the ain work on the
dratt collaterad law wath improyvements made the tollowing September. The proposal calls
tor 4 central hen registey . permits all banks in Poland and fater other creditors 1o file liens,
aholishes secret tay hiens by requiring the Tax Department 1o file their liens in the centrat
rerivtny or o relmgush their priority in collecting them, and permits creditors 1o repossess
collateral and to have 4 notary public sell it witheat court proceedings

1 What can be done to helpin this reform?

Those i the Hinancil community can continue to emphasise the importance of a new
collateral Foato all sectors of the Polish gosernment. This means putting the enactment of
aonew cobderal faw eaplicitly into the conditions of disbursement. We cannot assume that
Poland will enact this reform becanse it is rtionad and logical W do so. There are
unfortunatel, many people here an business and government who regard the current
atmospher. o fegal contusion as well saited to their business methods. The World Bank
nos been helptub e this, but not as foreetul as it mught have been. Specitically, those
dealms with the Minstry of Finance must emphasise that seeret tax liens must go and that
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the Ministry must play on even ground by agrecing o register its tax licns in the central
registry. This will be no small tight, since the Tax Department of the Ministry of Finance
will be violently opposed o giving up its long held privilege of jumping to the head of the
execution hine. It should be emphasised 10 Minister of Finance Kokodko that the
continuation of the seeret tax lien svstem witl mean dramatically lower foreign assistance
and lending.

Forcign governments should be urged o put more funding into supponting reform of the
tegal infrastructure by locals.  This means money for caretully selected groups of experts to
hold meetings, (o do rescarch. to hold conferences. 1o trsvel 10 neighbouring jurisdictions,
amd to support civil and commercial law programmemes in law schools. It also means
supporting the judiciary with reasonable salaries, conferences. and other support. Poland's
excellent and honest judiciary is being decimated by minuscule salaries, case overload. and
ity inevitable outeome - creeping cormption. Without a goud judiciary. there will be a
block to development resulting in the not untamiliar scenario in the dey cloping world: good
taw s but little justice.

In summary, the cant has probably been put before the horse in the developrient of an
effective rod o market economy. Millions for privatisation. but pennies to build the
fewud foundation for the finaneid road upon which privatised companies nmust travel,

Questions and Answers

Viadimir Fedorov, Counsel, European Bank for Reconstruction and Development,
London

I'would Tike 10 tum to Professor Dalhoisen, who. as I understand it. is the most competent
specialist i the tield of comparative pledge legislation. What kind of useful advice could
you give that could be used in drafting Russian legislation. advice as to how best 1o take
Into account the special tfeatures of each individual country, in this case Russia? Because. as
iy often the case m such situations, good laws are enacted on the basis of excellent foreign
models. but one small point iy overlooked: What is good for the Netherlands. so to speak, is
not necessaaly applicable to Russia. In view of your experience and expertise. what might
you say and what advice could you give to our legislators?

Prolessor Jan Hendrik Dalbuisen

Dwill speak for myselt. There is absolutely no benefit in copying anybody's system at all.
Lam oot saviny that it'< always wrong. but the system that must develop in any country
must be the product of the credit enlture that will develop in that country and that is a
provess which will take time. Naturadly legislation can set it off. but I would have thought
that the amitial legistation would have 1o be reviewed many times over betore it will setile
down atter credit procedures have subsequently developed. Obviously one will not want 1o
design a gacket which iy immediately too small but there is no reason to develop or design a
jachet which is far too big. Legislation is there to correct and to eoide. There is no one
system o my view which is necessarily better than any other. T would not wiggest that
anyone should copy the Dutch system, even though being the newest. 1 am not saying it s
bad. But what is good for the Dutch. why should it be good for you! The American
system has of course great academic support because of its conceptual clarity. But it has a
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sophistication which nay well go far beyond what is needed in Western: Europe or here.
Now if T may speak for the EBRD draft - 1 am quite sure its drattsmen will defend it this
afternoon vigorously - the EBRD drift is & wonderful catalogue of the issues which need to
be answered.  Again [ am not suggesting that all the answers are the right ones. Most
issues can be answered in many ways and it may be that another type of bakance is found
thin the designers of EBRD draft are at this moment proposing. That is no critwism of the
dradt at all; 1 do believe it is an excellent docament. But I see it primarily as a catalogoe of
all the things which one has o face.  We talk about its merit. and this merit is very
considerable. especially from this point of view.

Another issue that arose this morning was whether one should have o Mongage Law 1
respect of private property and [ think it demonstrates my point. Thinking about this
mysel, it depends indeed what for. We hear that maybe private property. someone’s
dacha for example. should become mongageable in order to use the proceeds for ceonomic
investment.  That sounds tair enough although it will be difticult to define the concept with
precision. 11 it s merely for consumer spending then disaster s just around the corner, 1
would torbid it at this stage especially since we have seen in England the great social
problems with second mortgages on houses, the proceeds of which were used tor buving
cars, TV sets and T do not know what else. Subsequently many people were not able to
repay. not having undersiood what & secomd mortgage was in a situation where house prices
drop. We now have there a host of repossessions leading o a scandal. In Eagland. we
allow this. it is the system. it cannot be helped.

But T ean well understand that in a systent of credit where the population is fess used 1o it
one would be much more hestant in this aspect and that is perfectly fair. 1t may be that
after ten or twenty vears when everybody knows what a mongage or a second mortgage on
his house s, the mules could be relased. T do not think it needs to be done in one day at all.

Professor Allan Farnsworth

Jim White mentioned several Canadian provinces have adapted our Anticl: 9 and il you
have an interest in American security faw, you might do well o look ai the Canadian
version. 1 once made the mistake of showing the Canadian version 1o some of my American
students, atl of whom said they wished to take their examination under the Canadian statute,
because they could understand that much better than the American.

In addition. there's a project going on at present to adapt Articke 9 foi the purpose of Puerto
Rico, which has a civil Law tradition of at least some dimensions and I believe that that
version of Anicle ¥ being dratted for them s an even more simplitied and perhaps more
anderstandable version that the Canadian one. T do know that the people who are involved
in Puerto Rican venture would be honoured to be asked for their views as to how our
Article 9 might be, or at least some of e ideas might be, exported clsewhere.

Ronald Dwight

I am told by Hugh Pieot, the English banking expert who works for us that in England
there was @ commission 10 review thie complex English system, they recommended that an
American type UCC Anticle 9 be adopted. of course that did not happen, but than the
Scottish went ahead. And they have a very good collateral Taw that it is an adaptation of the



Amerncan system. I do not think that 1 agree that none of these examples can be enacted,
but I think that whatever Russia does. if it wants to have asset based lending. it needs w
have a system that is casy to use. that is cheap o use and that there no huge tees required to
be paid in order to use it It needs o be secure and that there are prosisions 1o prevent fraud
there needs to be enforcement which is easy and effective. No matter what they do. if it
does net have those things it will not end up enabling credit to flow 1o people who need it
We have written a short paper on the essentials of the collateral law. we call it “the tractor”.
it1s a sort of a parable about somebody buying a tractor, how it works and what we think
are the essentials,

6. Specific Aspects of Charged Property

Jan-Hendrik Rover,
Legal Adviser, European Bank for Reconstruction and Development, London

You have heard this moming that ar the EBRD we have prepared & model law on secured
transactions. You have also heard of the rich diversity of sy stems tor dealing with secured
transactions that exist in Ameriva and Western Europe 1 would like o remind us of
Professor Dalhuisen's cononent: that existing systems hiave all arisen by historical accident,
We prepared o madel to create areference point which attempts to produce a stnplified
hase from which to work and a base which draws on the advantages of existing systems and
hopetully avoids at least some of the disads antages

The model Taw driaws on cemain simple coneepts and we dre going now (o talk to vou ibout
the concepts in relation to charged propens. The ditterent legal aspects of charged propeny
will be dealt with by explaining ten general concepts

Concept 1as that a eharge is aright in properts . This firy concept enmiphisises the close
relanonship between charged propenty and the nature of the charge. A security right is a
right i identitied property which enables the peron 1o whom the charge s grunted o sell
the property it the debt secured has not been pad. The Lability ot the person gnang
seanrity s, theretore. imited 1o the property given as seeurity And it is typical for a
secured transaction that the parties focus their attention partly on the aspects of charged
property. Hence. it seems appropriate o commence this section on detailed issues with
sume retlections on charged property.

Let me come to concept 20 the eharge ean be given for all types of property.  The
second coneept empliasises that a seeured trnsactions Liw is then of maximum use. when it
deals with all types of property. The notion of property s used here in a wide sense. Two
groups of propery over which a charge can be given must be distinguished. First, thing
are the traditionat propenty which can be given g security and there are a number of things
which can become subject to o charge. Fhowe things can themselves be distinguished into
immovable and movable things. Secondly. less traditional is securily in rights. They,
however. play an everinereasing role as security and must. theretore, be properly
addressed i asecured transactions law . The impontance of rights as seeurity i particularly
visible m transactions which are called project financings. The essence of the financing of
these projects s that they rely on the stream of revenues once the project s finalised.
Imagine @ power plant in the Viadivostok region. Althougl ity construction may cost
several hundred million dollars it is in itself nseless o someone who cannot mun this and
generate income from it It is. therefore. an astonishing teature of these projects that the
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investor for the purpose of taking security is not so much fooking at the tangible assets but
at the stream of revenues generted by the project. Tle is particularly interested to take
adequate security over the stream of revenue.  This is nothing else than security on
receivables, in other words security on rights. The provisions of the Russian Civii Code on
pledge focus on movible things and rights. The Russian Civil Code is therefore broad in it
approach in the sense outlined in concept two.,

1 come to concept 3: a person cannot charge what it does not own or hold. The person
giving the charge must be the owner or holder of the charged propeny. a concept which we
also find in the new Russian Civil Code. As the charge gives the right of selling prepenty
which is a power attached to ownership. only the owner or holder can create a charge. The
countries of central and castern Europe may still have difficulties in recognising ownership
of rights and things, particularly as far as immovable property and enterprises are
concerned. The problem is certainly particulinly magnified in the context of a chage of
enterprises where many assets are involved so that the verification of the chargor's
ownership will be an enonnous task. Even it ownership of things and rights can be verified
to & degree sutticient for the purpose of the chargeholder, the risk remains that ownership
may not be subsequently enforceable against others,

I come now to concept 4 which is things and rghts: a person can charge future things
and rights, In light of the previous concept it must seem surprising that future propeny can
be charged.  Future propenty may be property which does not yet exist. - This is the case.
for example, where finance is provided for a building which still has to be built.  Future
property can also be property which does exist but is not vet owned by the chargor. The
chargor may intend to acquire a car in two weeks time but currentiy is not yet the owner.
In both situations the imporant fact is that the chargor does not yet own the propeny.
However it must be possible that the charge can be created over this kind of property.
Parties look to those things and rights that represent or will represent an asset of the
chargor. Future prapenty is a key element for the secured creditor and can be of real value
to hint. Let us take an example again. The lender proposes to finance the business of a car
manufacturer.  The manufacturer intends to enter into a series of a long term upply
contructs to various wholesale sellers of cars. The rights to payment for the cars under the
proposed contracts will be extremely valuable to the manufacturer and similarky for the
lender from the perspective of security.  Those future rights can be included in the charged
property though not in existence at the time of the draw down of the funds.  As in these
cases the chargor is not yet owner of the charged property at the time the parties enter into
the charging agreement. a secured transactions faw has to create a special rule which allows
a non-owner to charge future propenty.  The rule may take a number of forms.  For
instance. a ww can allow for the charge to be created immediately at the time of the
agreement even  without the propenty having been acquired.  Altematively. the law can
provide for the charge not to be created until the propenty is acquired which is probably the
view of the Russian Civil Code. or the law can provide that the charge is not created until
the propeny is acquired but for priority purpeses is deemed to be created at the time
registration is made.

I would now very briefly like to cover concept 5: included in charged property are
things and rights which are attached to charged property. A minor complication is that
things may be related 1o other things which are, therefore. regarded as charged propeny by
operation of law.  Security right systems are generally careful to insure that a thing which
appears to be a unit and functions as a single thing. includes other things, which on their
factual appearance may be said to be separate things. It may be the case that moveable
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things are fixed together in a way that they must be regarded as one unit.  Immovable
property. such as a building. may similarly have movable property fixed to it.  Charged
property should automatically include those things which are attached or related to the
original thing would pass with it on a transfer of ownership. The Russian Civil Code names
the criterion in the light of which things are regarded as a unit to be the common ceonomic
purpose. but interestingly makes it possible 1o contract out of this provision.  Another
example for this concept is Article 140 of the Russian Civil Code. as mentioned today by
Professor Makovsky. T will stop my remarks at this point and hand over to John Simpson.

John Simpson,
Team Leader, Luropean Bank for Reconstruction and Development, London

Before taking up the remaining 3 concepts in relation to charged propenty. T would like. just
for a4 moment. o tell you why we are two of us giving you the ten concepts. and why in
fact there were two of us who produced the model Taw. In the United States and Britain we
have @ system of what is called Common Law, and on the continent of Eurape there is a
Civil Law system.  Although the results achieved, as we heard this morning, in those two
parts of the world may be similar, the way in which they are achieved is very often quite
different. In producing the model law, what we have tried to do is. wherever possible, to
pass over the distinctions that arise from different legal systems and to look at the
fundamental concepts that are relevant whatever the system. Also working as a team of one
civil lawyer and one common lawyer has given us some ideas of the problems of
communication.  Legal concepts are potoriously difficult 1o translate between one country
and another. - As was said carlier, lawyers do have o strange habit of being convinced that
only their own system s the good one. That is why we tried to reduce our thinking to basic
concepts because it those concepts are understood, then the necessiry addition of detail and
sophistication can be done in the context of the panticular circumstances of the jurisdiction,

Let me get back to the concepts. The next one is concept number six: charged property
may be a changing pool of assets.  So far we have implied that we are dealing with an
individual asset, and this is certainly the traditional view under civil law systems.  Every
charge is created over a single asset and it is rare in a civil law system that a group of things
or rights can be charged as a group.  However, there are two different types of charges,
which we may call the static and the dynamic type of charge. Where the charged propeny
is not changing, for example a building or even ten buildings. then it makes sense to have a
specific charge over that single asset. There is however the dynamic type of charge which
is best illustrated as a charge over the inventory of a business. A trader's stock is ever
changing: it is dynamic. He is selling stock every day and he is acquiring new stock every
day. But in commercial business terms what the lender wants is a charge over the stock that
is there at whatever time. That is why we think that in any law of charge then should be
the concept that you can take a charge over a dynamic, changing, pool of assets. One can
extend this principle in its ultimate form to the enterprise charge. You should be able as is
provided in the Russian Civil Code 1o take a charge over the whole of an enterprise.  An
enterprise is never the same thing from one minute 1o the next, but that fact shoeld not
prevent you from taking a charge over it.

On o concept number seven: charged property must be identified either specifically or
generally.  This is obviously quite closely related 1o the previous concept.  Charged
property must be identified: 1t is important to the parties involved, it is important for other
parties who may be dealing with the propenty: it is also impaortant for other parties who may
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be dealing with the chargor.  But how it is identified is not important: what is important is
that it is identified.  Let me give you as an example a library of books.  You can either take
the catalogue of the library and list every single book in the library or you can refer o the
library collectively. It does not actually matter which you do.  Either way you have
described the library of books and you have identified the property.  You may actually find
it simpler to refer to the library rather than taking the whole catalopue. Whether one has a
specific or general description will depend on the type of assets and often the importance of
specific assets. One may also include a combination of a specific and a general description:
for example, a charge over three specifically defined machines and all other machinery and
equipment used in a production process.  But if it is to be possible to have a charge over a
pool of assets. as we discussed just now, then it will also be possible to identify this peol in
a general manner:  for example, all the inventory of the trader or, in the case of a project
financing, all the receipts generated by the project.

On to concept number eight: the person giving security can continue to use the charged
property. This was discussed this moming and we heard the reference to the possessory
charge being a more primitive form of charge.  Centainly if a charge is to take account of
commercial reality, more often than not the person giving the charge needs to be able to
continue 1o have the charged propenty at his disposal in order to keep carrying on his
business. When a trader is giving a charge over gold bars, he may not mind too much that
the gold bars are locked up somewhere and he is not able to use them during the life of the
chirge. But most traders, most commercial enterprises are not going to be giving charges
over gold bars. If they had gold bars they probably would not need to give a charge. They
are going to be giving charges over their inventory, over their raw materials. over their
mitchines, over their properties, over their receivables. In every case they need to continue
10 have use in order to carry on their business.  The continuing use can be in several
different forms. It may be used in the fonm of enjoyment of a building or a machine. It
may be used in the sense of conswnption of raw materials. Or it may. in the case of trading
stock for example. be the sale of the trading stock in the ordinary course of business. It is
very difficult in a law to legislate precisely how much use a chargor should have.  The
extent to which the person giving the charge can use or consume or sell the charged
propeny is basically something which needs to be agreed between the parties when they
enter into the charge. And it is highly desirable that there is a good degree of commercial
tlexibility in that agreement. But the basic principle should remain that use. consumption or
sale is permitted when that is necessary for the continuing carrying on of the business.

The next concept: the person holding the security should be protected against
deterioration and loss of the charged property. It is obviously a primary concemn of a
chargeholder that the value of the charged propenty is maintained during the life of the
charge. There are two particular dangers that the chargeholder faces. The first is that the
property may lose its value because it is used or because its market value deteriorates or
because it is damaged in some way. The second danger is that the propenty is lost because
it is either transferred or because it is destroyed.  Now again, a law on secured transactions
can include some provisions to help in this respect. but the most imponant requirement is
that the law allows sufficient flexibility between he parties to include whatever they
consider appropriate for the maintenance of the value of the property.  The person taking
the charge has to identify the risks to which that charged property is subject and then the
parties have to consider difterent types of agreement that they might use to give protection
against those risks.  They could cither regulate the use of the charged propeny, for
example, they may provide that the chargor may only use the propeny for centain defined
purposes. They can agree that insurance should be taken out for the charged propeny. And
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if they do that they obviously must also provide that the benefit of the insurance is included
in the charge. They could also impose an obligation on the person who is giving the charge
to maintain the vitdue of the charged property. In the case of a charge over inventory or
stock it would be quite possible to provide that there must always be a minimum value of
inventory during the life of the charge. In the case of a charge over shares, the parties may
agree that if the market value of the shares goes down then the chargor must include further
the shares in the charged property in order to maintain the value. Once again the role of the
faw is to provide the framework and the commercial flexibility for the parties to agree
whatever is appropriate in their particular circumstances.

Finally concept number ten: The move towards a unitary concept of a charge makes
security easier to use and increases the benefit o parties to commercial financing.  This is
something we have already discussed to some extent this moring. I think it is very
important and I think that it also underlines one of the advantages that you will have when
actually creating o new system for charges. There is a tendency in the deselopment of a
modern secured transactions Taw that difterences between charges over difterent kinds of
propenty are diminishing. This is what is known as a unitary security right and it seens to
be the way that modern security taw s actuaily moving. This development has reached the
stage where security is now reduced to two main types: Security over rights and movable
property and security over inimovables. principally land.

The new Russtan regime for security is an example of this development and it makes the
same distinetion. The tendency towards the unitary security right means that the creation of
the charge over different types of propeny follows principally the same nules.  In essence
the charge can be the same legal animal whatever the type of propenty it is covering. And
momy view this also applies to land. The difference is principally ene of formality and this
1s what your Law on Pledge recognised.

I would Jike 1o conclude with some general comments, some basic principles. which
underlie all the concepts of charged propenty that we have been discussing. First. 1 will o
back to absolute basies. The purpose of securnity iy o assist financing. It s to persuade
lenders to lend, stis to persuade them to fend for longer and it is to persuade them to lend at
a cheaper price. e will only achieve that purpose it it provides real value to the lender.
This moming there was reference to seeurity effectively meaning comfort but it must be
comtort of substance not merely of form. It may be that the banker never intends 1o use his
security, certainly secarity is the remedy of Fast resort. But it he believes that when he does
use the security he is not actually going 10 recover anything from it, then of he has any
logie to his reasonings he is not going to take the security jn the fint place. AL the sane
time. the security must not mpose unnecessary restrictions on the borrower. [ think there
Is a view held by many that security is very undesirable since it creates restrictions on the
Wiy one carnies out one's business.  And that may have been the case under the same
systems in the past, but there s no reason why it should be the case under a properly
constructed wodemn law. The objective is to develop a simple and TNexible legal framework
for secured transactions: which lenders and borrowers can adapt to suit the commercial
circumstances of their transaction.
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Lane Blumenfeld,
Director, IRIS-Russia, Moscow

1 am the Director of the IRIS-Russia Project and its Russian Commercial Law Reform
Initiative.  Among our activitics in Russia, IRIS has worked with the presidential
commission that is drafting the new Civil Code. As most of you in attendance today are
fully aware, the Civil Code covers the entire spectum of private law issues, from legal
entities, to contract and property law. to torts, inteliectual propeny. and inheritance, as well
as intemational choice of law issues.  The Code will be the fundamental legislation
governing all market relations in the Russian Federation. n etfect, its economic
constitution  Just fast month. the State Duma of the Kussian Parliament adopted a third and
final reading of the first pan of this Code, containing the general provisions, which is
scheduled to go into ettect on 1 January 1965,

With the adoption of this comprehensive legal framework, commercial transactions will no
longer be subject to haphazard regulation by an ill-designed and outdated patchwork of
parliamentary Laws, presidential decrees, and governmental directives, many of which date
to the Soviet period and its command style economy.  The Code outlines the nules of the
game for entrepreneurs who, up to now. hive had to navigate the rough sea of Russian
business law without a functiomng legal compass.

A critically imponant section of Pant T ot the Code concerns issues of collateral. or. as
Russian juists refer o it. pledee.  In Russia. deficiencies in the laws and institutions
combine to deter banks from extending credit o the emerging private sector.  Without
security., financial institutions will not lend. and without fending, business cannot flourish.

Today. [ will examine a single aspect of the lending process. outlining the specific types or
torms of property that may be pledged as security under Russian faw . Then. T will explore
a variety of problems thist arise with respect to cach of these torms of property . if and when
a bank attempts to use them as collateral to secure a loan. And finally. it time permits, 1
would tike to touch upon what T see as the three major legal and institutional impediments
to secured lending in Russia. namely. the notarisation system, vollateral registration, and
the related issues of debt recovery and judicial entorcement.

First. using the Law on Pledge of May, 1992 as our guide. et us examine permissible
tarms of secured collateral. | owill draw distinctions introduced by the new Civil Code,
where appropriate. The Law on Pledge permits any form of propeity to be used 1o secure &
Joan s long as that property is alicnable. This is a broad detimtion that m principle allows
the lender 1o take any form of properts as collateral. The scope of the definition of
chargeable property includes real or personal propeny. extends to rights i propenty. future
required propenty, and contracts or obhgations.

What are somie specific examples of chargeable (or pledgeable) propeny™  First and
tforemonst, there 1s the mortgage of an enterprise as a whole, which includes the tixed assets,
capital. and other assets reflected on the balance <heet. Second, pledgeable property could
include goods in circulation aoventoryy or in the manutacturing stage. The pledgor is free
to dispose of these poods, as fong as the total value of goods in possession does not fall
below the level specified i the Joan agreement. The Law's definition also permits various
types of movable property, such as equipment. tractors, o televisions.  Additionally, a
pledge ot rights, that 1s, contractual rights. such as a lease or accounts receivable or a bank
account, may be pledged  Securities. such as stock cemificates. may alwo be pledged.
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Furthermore, land and buildings are acceptable, as long as they have been privatised. And
finally. the Taw implicitly allows a negative pledge. an agreement that the borrower will not
pledge the identified propenty 1o another creditor in the future.

Note that the new Civil Code mukes some very important changes in the Law on Pledge.
However, there is only one change in the definition of what property may be pledged under
the new Coderall ahienable property may be pledged, except that property which is
withdruwn from the scope of civilian transactions.  Another difference relevant to this
discussion is that while the Law on Pledge contains specific provisions on morgage. the
Code does not. Rather. the Code directs that a separate law on morgage, or "hypoteca,”
be drafted. containing detailed procedures for mongaging real property.

We have now reviewed the specific torms of propenty that may be used as collateral under
Russian Law. Untortunately . in practice. banks are reluctant o secure loans with any of
these types of property .

Hard currency on deposit 1n the bank, in the form of US dollars. is obviously a very
attractive form ot pledge. However, new Central Bank restrictions limit hard currency
trasactions. Letter number 70 of the Central Bunk of January 1994 appears to prohibit
banks from taking hard currency as collateral, because it protubits banks trom depositing
hard currency into clients” hard currency accounts.  Letter 107 of September seems o be
even more restrictive. - Although the Letter's full meaning is unclear. it has been interpreted
by some banks to require i freesze on all withdrawals of hard currency from hard currency
accounts. The combination of these two repulations greatly discourages banks from taking
hard carrency as collateral

Roubles are even less attractive. Inflation, marked by wild fluctuations in the rate of the
rouble. as was expericnced oa Black Tuesday in October. continues 1o deter banks from

aceepting raubles to secure loans.

Universally. real property L and buildings i a popular form of collateral. 1t 1y a
stable asset that tends to maintain s value. Moreover land and fixtures have the attractise
quality in that they are statonary, and thus do not tend 1o disappear. as movables can. But
even security e land raises a4 host of problems,  First. the small and medinm size
cnrerprises. trequently most i need of tinancing. generally do not own sufficient amounts
of Land 1o use as collateral. Second, until there 1 a greater clarification ot land title and
ownership rights. I think banks wiil be reluctant to lonk o land as a comforting form ot
secunity. Buildings rase similar issues. SME tend to lease, nol own The lease itself can
be pledged. but once again. banks must have assurances of clear title by the underlying
owner.

Lending o individual househoids 15 alwo dampened by the Jack of attractive colluteral
options. In the United States, as well as in Russi, [ belicve, a person’s most valuable asset
is the home: However.atis particularly ditticult to use apartments i Rossia s collateral
Farste the "propiska™ or right of mhabitancy system means that there could be more than one
person with 4 nght to live i the same apartiment 1t often dilficult 1o serity whether the
penson pledging the real estate is the only one with 4 nght of residency toit Finally, a
bank is not going to take o loan. using an apantment s collateral, 17 Lacks confidence that
acourt would actually evict the resident it he detaalted.
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Banks tend to see movable propenty as a riskier form of collateral for the obvious reason
that it moves: movables are harder to keep track of, can mote casily disappear. and need 10
be more closely monitored than real propeny.

What about a pledging an enterprise as a whole?  The main problem i this arca is one of
confusion.  If you take a look at the 1992 Pledge Law, it provides two steps for the bank to
acquire the enterprise upon default.  First, it must assume control of the enterprise and nun
it in an attempt 10 generate enough capital to pay oft the Toan. TF that fails. the bank can
auction off the enterprise. However. the procedures for determining at what point the bank
can switch from the take-over stage to the auction are poorly spelled out. The new Civil
Code does not address these procedures in sufticient detail either. relegating them to the
futire morteage faw,

Allow me to switch from this discussion of specific aspects of chargeable property . and the
problemy associated  with it w0 @ more general comunientary - on the  barrers 1o
collateral-based Tending in Russia. The Tirst niajor block is notarisation. A pledge contract
must be notarised in the following ciases: when land or buildings are being pledged. in the
cive of @ morgage of an enterprise. with aircratt, railroad rolling stock. or marine vessels,
and if the pledge secures a contract which itself must be notarially certitied.  This
requirement shoukd not pose i major problem. In the Umted States. 1t costs approximately
two dollars to notarise a document. In Russia, the cost is an astronomicat theee pereent of
the deal: simply put. the three pereent notarisation fee s 4 deal breaker. No matter w hat
changes the Russians make in their legal system e improve their Tiws and strengthen their
courts, signiticant amounts of secured lending will not ocear until this choking tax on
financing s litted

With respect to the problem of collateral registration, I would fike to address your attention
to an article on i@ mostgage scam that recently appeared in the focal press. The facts are
briefly these and T think they speak for themselves. A company used the same building. a
building it owned. 10 secure loans from five separate banks. One pece of propeny. tive
banks. five Joans.  According to the article, at least three ob those banks registered thens
interest in the building in the proper registry . Yet. when scarning the registry. not one ot
those banks discovered the pre-existing lien, the pre-existiug creditor, untit after it made the
Joan. The company defanlied on the Toans. and the isswe is which bank gets the building
that they all claim as collateral. The counts are correntl trying to unrave] this mess i
case that banks will watch very closely

The lesson is that the recording systen is unreliable. Until it is overhauled so that lenders
can determine. with contidence. where they rank in priority as creditors, no maasurable
secured Tending will transpire

Finalty. the old Pledge Law required a court order before a bani coukd seize any fom of
property upon debtor detault. The neceswity of judicial enforcement discourapes banks trom
taking collateral because the courts are time vonsunung and cxpensine. Untif just recently.
the conrt fee was 105 of the cham: forunately . the fee has now been signiticantly reduced.
Addhitionally. as a creditor awaits the court’s decision. the value of it claim in - this high
intlation ceonomy decreases signiticantly — The fact is the hanks will not make asset-based
Joans in such @ nigud svstens. When they dog they reson o pivate entorcement mechanisms
10 seize that collateral, by which mean. bluntly . the use or threat of physical forcee.
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In this area of collateral realisation, the new Code departs dramatically from the old Law .
introducing a more efficient system for debt collection. The new Taw permits lenders to
seize movable propenty upon default without a count order. if the parties pre-agree in the
loan contract, with the caveat that the sceizure cannot breach the peace. This retorm
enconrages banks to begin to use movable propeny 1o secure loans, lubricating the lending
system, particularly with respect to SMEs tor whom movables are principal assets.

This afternoon. [ have highlighted some of the barriers to secured lending in Russia. Ay the
latter part of my talk suggests. however, Russia is beginning  to - introduce major
improvements in both the Taws and institutions to faciiitate lending. The reduction in court
tees will encourige more creditors 1o use the jodicial system. rather than resont to hired
guns. - Simulancously, the removal of tue requirement that creditors seek a couri order
prior to seizing movable property upon default will open up asset-hased lending.  These
reforms increase the attractiveness of both tormal judicial enforcement and legitimate self-
enforcement mechanisms. There ts much still 1o be done. but these are promising signy,

7. Enforcement

Vasily Vitransky,
Deputy Chairman, Supreme Arbitration Court, Moscow

Myotsks esteemed colleagues, is 1o open the discussion of recovery under secured
obligations. Unfortunately . T am going o speak more about problems than about actual
judicial practuce. Despite the fact that the Mongage Law has been in etfect for two years
now. bomust say that we cannot speak o any stable qudicial practice io heanng cases
mvolving the recovers ot property pledesd as securty. The reason may be that the
Muorgapge Liw Bas exeessively complicated the procedure tor reconering property pledged
as secunty Dwould hhe to recall that, as a rule. property pledged as seeurity may be
recovered by decision ot g court. In addition, in the instances stipilated by the legisliion,
property pledeed as security may be recovered on the biasis of a NOLATY 'S execitive
cadorsement. and. 0 the instances stipulated 1 the Taw . property may be recovered moan
extrajudicial procedure

Formstance. tav agencies, v service and the tay police make sery hroad use of the
possibility of recoserimg propenty as pavient tor delinquent taxes, They are empowered to
doso by the Law on Principles of the Russuan Fedenation Tax System. I this connection,
the new Russian Federation Civll Code estabhishes a0 somew hat ditterent provedure tor
fecovering property. amore exphicit prosedure

Article 349 presents four ditferent cases of recosery of property  The first atuation s for
when the collateral is real property. The general rule that 1eal propetty s to be recovered on
the hasts of acomt rubing s mamntained However, allowance s made for the possibility ot
recovening the collaterad of & montgave nan extrjudicial procedure To do so the Code
tequites the existenve of an agreement between the pledeor and the pledgee. The agreement
must beentered anto atter the pledgee has recened e eht o recover the property
addition. s agreement must be certitied by i notary

The second situation deals with other propeay | personal property Wath respedt to s type
ot property, provision is made tor supplenve norms. to the ettect that the collateral must be
recovered on the bisis of a court miling. unless the paries” agreement spectlies otherwise
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This means that the panties have the right in their agreement, or perhaps directly in the
pledge agreement, to specify a difterent extrajudicial procedure tor recovering such
propeny.

The third situation is when the property pledged as security has been assigned to the
pledgee. In this case the procedure for recovering the propernty pledged as security s set
forih by the panices in their agreement.

Finally. the fourth situation in Article 349 06 norme speatying certain cases ain which the
property pledged as secunty may be recovered solely on the basis of court ruling. The Code
detines such instances as situations in which the consent of a third pany was required
order to enter into the pledge agreement and to pledge the propenty. For example, in this
sitnation the pledgee may be a state enterprise. sinee the authonsation of the owner would
be required: T am referring 1o a state amtary enterprise. The second situation s when the
property pledged as secunity s of historical, ariistic or other caltural value, And finally. the
third sitration is when the pledgee 1s absent and his whereabonts are inpossible to ascertain,
This is a briet deseripuon ot the procedure tor recovering collateral in accordance with the
new Russian Federation Cwal Code. Howevero T am not sure that the new versions of the
respective nonus allow one 1o say that we will have a nich judicial practice with respect to
issues relating o the recovery of property pledged as security

Another method of securmyg obligations 18 the guarantee. We are seetng o trend toward a
reduction. @ signiticant reduction. i the number of disputes i w hich creditor-banks file suit
against guarantors. I beliove that the main reason for this s that o accordance with the
principles of cnvil legislation, sirety and guarantee contracts are used as synonyms. Inview
of this regolation, we can no longer view o letter of guarantee trom a bank as a unilateral
transaction. We are toreed (o view thas letter of puarantee as an otfer tor a surety contract.
A sorety agreement can be deemed o have been entered anto anly at this as folowed by
acceptance by the creditor bank. The only exception. perhaps. that judicrd practice makes
1s that a stupulation by the creditor bank i the loan agreement to the effect that the loan is
being granted under a specific letter of puarantee issued by the guarantor bank is recognised
as acceptance. For ahis reason. T think that the basic difficulties in these wirangements lie
not in recovery and not an the bringing ot clams by the puarantor and the satistaction of
sach clnms, but an the ditficulty o defiming the parties’ relationship as a guarantee
refationstip. Although there are ditficulues heres Tam reterning o ditficalties in bringing
clanps, since the norme establisting o preclusive three month time period for claims by a
rudrantor's creditor rematns mettect o this diy

The Cmal Code broadens these posabtlities and extends the penod to one year. In this
respect. the new il Code provides tor a completely new institution. a new insutation for
Russean fegishation: i paragraph six oot Chapter 23 there v a whole senes of anticles relating
to bank gaarantees  Fam not gomg to goante their substance as T do not have the time. But
the most impaortant pomt s that @ clame by o creditor bank that s acting as a beoeticiary and
A guarantor that has issucd a bank puarantee are not linked wigh the primary obligation, with
the credit agreoment. and with the pertormance of the man obligation by the borrower who
Is the prncrpal. Tohunk that ths wall also broaden the possibilities tor wider use of the
institution o the bank guarantes as o means of secunng obheations. although, 1 repeat, T am
not sure that this method will be wadely used cither, The fact is that actuad banking practice
i Russta abways Jooks for some <ot ot umigue path, and the circamstance that such
traditional means of securmy obligations as pledpes, puarantees and sureties are used
mfrequently does not mean that banks are not finding any ways to secure their credit
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agreements. In reality. banking practice has taken the path of using some totally unigue
means of secuning obligations.

In recent years we have dealt with a tremendous number of disputes involving suits filed by
banks against insurance companies. [ did not falter when T said that this s a unique means
of securing obligations: because it is hard o chanmcterise as an insurnee contract an
arrangement in which the subject of the contract s not a risk. when the insured event is not
an esent that might or might not oceur, In reality, the insured event in these arrangements is
defined. and this is specitied in the insurance contract, as a detantt on the loan amount and
mierest chiarges for the term specitied in the loan agreement. 1t is default by the insurer und
the horrower on their explicit obligations under the loan agreement with the bank that is
regarded as the insured event. We could perhaps characterise these relations as a special
method  of securmg obhigations. insofar as this iy not an insurance contract. But
unforumately we are unable 1o do sotoday, because Article 08 of the Principles of Civil
Legisiation establishes i tinite List of means of secuning obligations

Theretore, avery curions situation has arisen in judicial practice. Even though we know fuli
well that we are not dealing with an insurance contract. we cannot apply by analogy the
norms that tegulate means of securing obligations, and we are toreed (o apply the norms of
the msurance Tiw s Moreover. Tean tefl you that both the banks and the insurince companies
have astake insuch ainsurance contracts. Inmany cases we encounter so-called co-operative
activity agreements that banks enter into with instrance companics.

Under these agreements, the banks, in particular, undertake not to make loans and not to
enteranto loan agreements with borrowers uatil they bring to the bank an insurance policy
from the insurance organsation i yuestion. Both sides e satistied T am reterning to the
parties 1o the coroperaiive activity agreement. In our view, these agreements should be
declared invahd. although ot s e that there have been vinually no direct suits They
vielate the nghts of third parties. the borrosers: on the other hand, both the insurance
companies and the banks wre fete with o guaranteed profit, for the banks pertorin their
service ol directing bortowers to the msurnee company: for i fee. natugally.

And this s g path that the practice of securing loan agreements in the Russian Federation
has tshens Nay be this s the mam reason why normal means of securing obligations, such as
pledees and vthers ke bank yuarantees, are not being widely used. T therefore submit that
the task ot those officids and legal specialists who will be working on the second pan of the
Cial Code.and on the norms govermng insurinee contracts in- particular. will persist in
rubing out the possibility of using insarance contracts as such distorted means of securing
obligations. And. on the contrary. in making posaible the development of normal means of
seeuring obligations. such as pledges and bank guaraniees.

Victor Cujba,
Deputy Chairman, Supreme Arbitration Court, Moldova

Betore tumimg o the ivsue of secovery, T would like 1o say a few words ahout the legislative
foundation that we bave 1 our republic i the ficld of pledges. The coneept of pledges in
the leginslation ot the Republic of Moldova iy contained in the 1964 Civil Code and the
President’s decree o pledges of October 29, 19%4 which confirmed the provisional pledge
statute that was put into eftect on December 150 1993 and also the sepublic government s
resolution of January 31, 1994 on measures to amplement the provisional pledge statute.
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The pledge is also mentioned as a means to secure the repayment of a loan in the law on
banks and banking activity that was enacted in the republic in 1991,

It should be pointed out that the drafting and enactinent of a new Civil Code in the Republic
of Moldova has been stalled somewhat. The Moldovan  Parliament’s  resolution of
September 22, 1994, envisions for 1995 only the formation f a working group to draw up
the respective draft. However, with the Inter-Parliamentary Assembly’s adoption of the
model Civil Code., in whose drafting the Moldovan delegation participated. let us hope that
efforts in this @ -a will be invigorated. There is no separate Pledge Law and there are no
plans to drafi on

What is the substance of the provisional pledge statute ot October 26, 19937 The statute
defines the areas in which pledges may be used. areas that are spelled out in the statute,
They include the bank pledge. The provisional pledge statute says thit any property that
may be expropriated by a pledgor may be used as collateral i a pledge. and this applies to
objects. securities and property rights. State owned property may be pledged as collateral
only with the consent of the State Propenty Fund, and property subject to privatisation may
be pledged as collateral only with the consent of the privatisation depariment. At the present
time these agencies have now been merged into a single Ministry of Privatisation and State
Propenty Munagement. As regards pledges of rights, the statute says that such rights may be
a pledgor's rights of ownership and use. including his rights as a lessor, other rights. cltims
arising from obligations, and other property rights. In agreements pledging rights that do
not have a monetary value, the value of the collateral is established by agreement between
the parties. As regards collaterzl in the torm of securities, such securities may be only
securities issued by the Republic of Moldova or securities cleared for circulation by the state
comuission on the securities market. An agreement may also stipulate that a pledge extends
to objects that may be acquired in the future. The statute also establishe . the concept of
pawning, in which the propenty pledged as security s assigned to the pledgee. It also
provides for the possitatity of pledging goods as security by giving b pledgee a
commuodity-transport document thit pledges goods that are in circulation or being processed.

A pledge agreement has to be inowriting. Ininstances stipulated by legislation and the
provisional pledge statute. it s established that a pledge agreenent must be centified by a
natary: specifically. an agreement pledging as security civilian aireraft and river vessels,
rolling stock, and ather types of vehicles must be notarised.

The provisional statute also requires the registration of pledge agreements. Tt also says that
an inicrested party may appeal a denial of registration or the illegal registiation of a pledge
to an arbitration court or the court wath jurisdiction over the area in which the registering
agency is located  Plodge agreements are subject to centitication and registration by notary
offices with jurisdiction over the area in which the propenty pledged as security s located or
over the arca in which the propenty owner who s a phiysical person resides. Registration is
affected by entering the information into a register. the torm of which has also been
confirined by the government.

The provisional statute establishes that 4 pledgor may be the person to whom the propenty
bemng pledged belongs, who owns that propenty. The provisional statute contains no
intormation as to whether the right of operational management ot a property imay or may
not be pledged as collateral. Pledgors are required to maintain pledge books. The procedure
tor maintaining such books is established by the government. The torm of these books has
been approved by the govermment. Subsequent pledges of propenty that has already been
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pledged as security are prohibited pending the debtor's performance of his primary
obligativas.

When stipulated by the parties” agreement, the notary office, at the same time it cetifies the
agreement. imposes 4 ban on expropriation of the collateral. Recovery of propen, pledged
as security s affected on the basis of a coutt order or arbitration award, unless specified
othenwise i the parties” agreement.

The genenlisanon and study of pewtice i using pledges as a means of seeuring the
repayment of loans extended by banks hov.s that as a general mle, goods. e, personal
property. are used as collaterat in pledge agreements. On account of the procedures
imolved, such as obtaining the consent of the state propeny fund and the privatisation
depanment. state-owned propenty s vinoally never the subject of a pledge. Banks and
commercial structures most often resont 1o securing the repayment of loans by nsuring the
risk. although the 1993 Insurance Law in effect in the republic does more to protect the
interests of insurance agencies and compames,

Practice confirms that pledges as i mews of sceuring the performance of obligations are
used anly in the Tield of credit relations Such practice can be subdivided into two periads,
betore and after the enactment of the provisional statute. Although not very much time has
passed since the entry into toree of the provisional satute, it cannot be caid that pledges are
bemng actively used as a means of securing performance of obligations. Prior 10 the
cictment of the provisional statute. that iy, when a pledge registration procedure was
facking. banks took 4 more pro forma approach to pledge agreements: in other words. the
eastence of the collateral was not studied or veritied. Agreements lacked terms on
sateguarding and preserving the propenty pledged as security. With the introduction of
registration of pledges and. in cenain cases, notarisation. the sitation with respect 1o the
use of pledges has changed. But given the lack of a properly regulated mechanism for
recosening propenty pledged as sceority and satistying chims azainst propeny pledged as
seeurity. the statute iy inettective, and banking organizations are not resorting 1o this
method ot securing the perfoninance of obae dions,

There have been very few arbitration cases involving the recovery of propeny pledged as
seaurity in 1994 only two or thiee. The collateral was canned  goods. vehicles and
machinery. There wits one interesting case that did not imvolve a pledge but had a bearmg
on securmg the timely repaymeat of afoan: it was an instance in which the government 1o
be more precise, goverament feaders, a Deputy prime minister of the govermment and the
Ministny ot Finance - issued letters of guarantee 1o the National Bank 10 secure the
repasment of 4 loan that the National Bank made 1o some agricultural enterprises and
processmg industry enterprises. The guarantees were made at the expense ot the stite
budget. and this meant that the government or the Finanee Mimistry had esceeded ity
authonty . By decision ot an arbitration court, the letters were declared mvalid.

Practice abso shoss that ccononue entities are more willing 1o tny o reconer a debt, even
when a pledge exists. by having the debtor declared bankrupt. Altiongh the bankmptey
procedure in our republic is somewhat Tenethy . and a decision is rendered after the expin
of six months. The overall tme period for reviewing disputes is one month. At the current
time we have more than 100 bankruptey cises. Rulings hine been handed down in 13 cases,
The procedure for secking arbitration has been changed somewhat; as of September 2,
1994 the state fee was reduced: it now amounts to 3% of the amount of the suit. instead of
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the 10% that was in effect prior to September 2. In conjunction with Italian specialists,
experts are now working on this question, and changes and amendments in the banknptey
law have now been drafted. The changes and amendments provide for the possibility of
shortening the procedure for declaring bankruptey to three months in some cases and other
madifications.

We hope that with the enactment of the new Civil Code. the completion of privatisation,
and the consolidation of a market economy in the Republic. arrangements in the field of
pledges will improve, obtain proper legal regulation and become an effective means of
securing obligations, including loan obligations.

Stephan Breidenbach,
Professor of Law, Europe University "Viadrina", ¥rankfurt/Oder

ENFORCEMENT OF SECURITY INTERESTS
Introduction

Market economy is driven by capital. but capital will not be provided by banks if they have
to fear that it is not repaid. The creation of legal and institutional mechanisms to ensure
repayment of credits is the key 1o success in every tmnsitory process o i mathet cconomy.
Repayment of credits depends on three elements ¢

- First. a good business concept underlying the fimancing trnsaction is the best guarantee
tfor repayment.

- Secondly. to cover the remaining tisks. instnuments for securing the financial lending
should be available, Fast and efficient ways to bring in available assets as security are
NECeSSIny.

Finally the third element which shall be the focus of my short remarks @ repayment is not
guarnteed by the mere existence of security . It enforcement fails, repayment is simply not
ensured . Without o fast and effective enforcement any  claim s almost worthiess.
Entorcement trnslates law into reality.

[ will divide my tfollowmg remarks in four pans:

Pant 1. The aims of enforcement.

Pant II: The models of enforcement regulations,

Part 1H1: General remarks conceniing the models of enforcement,
Pan IV Phases of enforcement

1. The aims of enforcement

The overalt goal of en‘orcement s 1o bring a legal right into reality. The enforcement of
security interests deals with non-payment and gives the investor the right to wm to the
debtors” assets. Enforcement is only a substitution for the failure of the debtor to pay the
secured debt .

In order 1o come as close as possible to a normal repayment enforcement has to fulfil
several subgoals:

- First of all. enforcement has to be as fast as possible: the faster an investor can get his
money back the more he can feel protected.
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- Seeondly, enforcement has 1o be as cheap as possible: the costs of enforcement are out of
pocket costs of the investor and add up 1o the original investment.

Enforcement has to be as simple as possible: the more complicated the procedure of
enforcement the more formal mistakes can endanger the success.
- Enforcement of the charges also has to make sure that an adequate equivalent for the
charged asset is realised so that repayment is fully secured.
- Finally, since there can be other investors seeking compensation from the same asset,
there have to be rules for the distribution of the proceeds of sale. In paricular. it has to be
foreseeable whether there is a charge moking ahead of the imvestors’ charge with the
consequence that another chargeholder has priority to the proceeds.

These subgoals of enforcement are however only one side of the story. Enforcement of
secured interests on - the other hand has o protect the debtor against losses suffered as a
result of wrongtul or abusive eaforcement by the secured creditor. For example, in several
countries one device for the protection of the debtor is the exictence of compulsory delays in
enforcement. But delays increase the interest and cost burden on the debtor. And on top,
during detays. assets may lose value. This applies. for example, to foreign currency
receivibles or o goods which may simply perish . The consequence s that every legislator
should think twice whether a compulsory delay in enforcement is really necessary for the
protection of the debtor: especiabiy in the corporate context where the investor is a credit
imstitution which is subjected 1o supen ision so that protection of the debtor can be seen in a
ditferent light. Finally. there can be interests and rights of third partics which have to be
protecied.

1. The models of enforcement regulations

The possible regulations of enforcement procedures represent a continuum between two
poles.

Atone end there are regulations that subject every measure i, enforcement to a fonmal coun
procedure. On the other end of the continuum there are regulations that leave measures of
entorcement to the secured investor and therefore rely on self-help.

Some jurisdictions, for example the German system, go more in the direction of court
control. Priority is given 1o the protection of the debtor by subjecting enforcement to
judicial monitoring and by favouring public auction sale inst. ad of flexible regulations for
the sale of charged propenty. But priactical needs have fouad their way and the fiduciary
transfer of property s security was invented. Here realisation is usually executed by private
stde. So the German tegal model for a charged movable asset. the pledge. has lost through
bankmg practi-¢ aimost any practical importance.

Other jurisdictions. especialiy common law based jurisdictions, sely more on selt-help. The
secured investor has a flexible choice of measures it the security document is drafted in a
proper way. His rights include private sale as well as taking possession for example of a
business through a third person 1o operate it and collect the profits. But the protection of the
investor iy not neglected. In these jurisdictions. the protection s guaranteed by the
imposition of duties of fair realisation on the enforcing creditor,
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1. General remarks conceming the models of enforcement

In the light of the above-mentioned goals of enforcement claborate formalism in count
procedures or public auctions are hardly avoiding delay cost and complexity. Almost every
junsdiction 1s suftering from the serious delays in court procedures caused by the overload
that the courts face. Eastern European couns have not only the problem of overload. but
additionally they have to cope with a constant but unavoidable change in the legislation
during the transitory phase to a maiket economy. To rely on the counts in the field of
enforcement of security interests is therefore dangerous at least in the corporate context.
The loss of time which can add up to years makes security almost worthless, Even if now,
according 1o the new law in Russia, private sale is possible, one has to be careful, if the
system will accept the new nules.

Let me give you an example from the Czech Republic where I was @ member of the board
of the first private Czech bank. In the Czech Republic, the most important step in a legal
framework of secured transactions, the regulation of mortgages, is still missing. Since real
estate is the most important asset many companies have to offer, the banking practice in the
Czech Republic established & sort of pledge. The regular enforcement through judicially
monitored compulsory auctions takes @ minimum of two years which endangers banks with
a small capital base, Fence. banks dratted security documents that allowed private sales
when it comes to enforcement. But they did not take into account the reaction of the land
registry. These people confronted with an enforcement simply asked the landowner, who
already gave his consent to private sale in the seeurity document, if he would agree o a
private sale. Of course in many cases the surprised but delighted debtor said "no” and so the
banks had to go to court with a claim based on the security agreement to get consent for tie
private sale.

It is therefore of cmcial imporance for commercial lending that courts are only very
carefully. if at all, involved in the enforcement of secured transactions.

In the following part IV, I will try to come to more detailed conclusions how enforcement
of secured interests can give practical protection to the investor without depriving the debtor
from essential rights. This makes it necessary to take a closer look at the different phases of
enforcement. This distinction of sophisticated rules is a precondition for the design.

IV, Phases of enforcement

Generally two phases of entorcement can be distinguished the protection of the charged
propenty and the realisation ot the charged propeny.

The first phase is the protection of the charged property. Without the right to protect
chavcged assets especially from any disposal of the debtor or a third party in possession of
the security. enforcement iy not effective. Protective measures may  include  taking
possession of movable things or at least taking steps to prevent the persons in possession
using it or transterring right to it. In some cases. where the secured investor has not the
authority to take certain measures, tor example to enter upon a site. it might be necessary to
appoint a third person with the necessary authority to take these steps to protect the charged
asset. Any delay in these measures might. for example. caused by the necessity of court
proceedings betore taking these measures, endanger the efficiency ol protective measures.
Often speed alone is the key to the protection of the assets.



The realisation phase normally means the sale of the charged propenty and the transfer of
title to the asset from the debtor 10 a purchaser. This pliase especially demands balancing
the competing interests of the secured investor and the debtor. On one hand. the secured
investor has to bave the right to sell the charged propenty without the additional consent of a
court order and therefore without delay and unnecessary formality. 1o, more flexibility is
provided 1o the chargeholder the more the goals of enforcemer are fulfilied: speed. no
additional costs. discretion in the appropriate form of sale in order to secure an adequate
equivalent in proceeds, and no formality leading to complexity and formal mistakes, which
might endanger the result. - On the other hand the debtor has 10 be protected especially in
WO Wiys

- There cither has 1o be the general possibility to prevent the sale or
- if the sale is unavoidable. it should at least be secured that the debtors’ assets are not sold
tor any price but that the price is a fair equivalent for his lost propenty.

The first need can not only be met by court procedures. For example, it is also possible 10
guarantee @ certain period of time after the commencement of the enforcement procedures
before any transter of title is possible. During this time the debtor or a third party can take
measures including an application to the court. It in the first phase, the protection of this
charged property, the secured investor is able to take efficient protective measures. this
compulsory delay in the realisation phase is bearable.

There are twi sonts of regulations, which realise adequate prices for the charged properties :

- One possibility is to reserve the sale only to a formalised public auction.
- Asecond possible regulation Laaves the fortn of the sile to the secured investor.

In this case the protection of the debtor can be goaranteed by the imposition of duties on
him te conduct the sale in o way which is reasonable and appropriate. The reasons to favour
the second possibitity with the emphisis on self-help are ar least threefold:

Public auctions. as experiences in many jurisdictions have shown, tend not to realise an
adequate price and often cause enormous delays,
- The interest of the chargeholder and of the chargor are at least narhally identical, because
the chargeholder has at least 1o realise through the sale his secured investment including
costs and interest which gives him an mcentive to act reasonable,
- The danger of an abusive enforcement can be met by an obligation o act in a reasonable
and fair manner. This is a surficient protection for the debtor if it is a accompanied by the
possibility to claim compensatioa if this obligation is not fulfilled.

To conclude the best advice for any legislator 1 KISS - Keep It Simple and Stupid!

8. Insolvency Aspects

Jan Hendrik Dalhuisen,
Executive Director, iBJ International ple, London,
Professor of Law, Utrecht University

I would like to continue the story which I started this moming with the status of charges in
exceutions, executions outside  bank,uptey  and bankruptcy executions themselves, two
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types. The first aspect I would like to concentrate on is what the principles of priority are.
A difficuli question but I think one can distil some principles.  The first principle is that
charges rank amongst each other according to time.

First in time, first in right. 1 must be the basic principle: it seems o be adhered to in one
form or another everywhere, but of course there are a number of problems, s one would
expect.  The first problem is when, tor thic numose are these charges created?  One
possibility is 1o take the time of the comract. In those jurisdicions which maintain a system
of registration and publication it is more likely. though not always the case. that it is as of
the time of registration or publication.  But systems that maintain a registration or
publication system may also use a centain lead time. 1 might be that for thirty days for
example. the security is perfected for ranking purposes even though there is o registration;
any subsequent registration, but within the thirty days. would then remedy that deficiency.
Naturally there is a problem with future assets. When is the charge perfected in respect of
future assets” Is it in those jurisdictions that have a registration as of the time of
registration or is it only as of the time that the asset emerges, and that could sometimes be
years later. Registrtion systems often stick to the dite of registration even though the asset
is not yet there, to make it simple, T suppose. Then there is the other question of foture
debt: if the debt is not yet there. can assets in advance already be secured tor a future debt
through a registration system? Some jurisdiction do so. others find it much more difficult to
accept that kind of facility. So those are some of the problems attached to the principle of
first in time, first in right: the basic rule,

Then there are special mules.  Specific charges may prevail over general charges.  So if
there is competition between, for example, @ reservation of title and carher floating charge
over the whole business of the debtor then it is likely that the later reservation of title sull
prevails over the carlier general charge. and that T think is very common in almost all
systems. even though the reservation of title might not be registered at all in jurisdictions
that otherwise maintain a registration systeni.

The third rule is that sometimes possessory charges prevail over non-possessory ones. This
i so especially tor documents of title and negotiable instruments in the United States. So if
you have a possessory charge in those couniries over say a portfolio of stocks and shares,
even though that chirge might be much fater 1o non-possessory charges in respect of the
same assels, possession may prevail and may give you a better right.  Especially in
connection with negotiable instruments it is very common. Then there are the contractually
armnged charges which may prevail over statutery preferences, or privileges, for example,
of the tax man or statutory purchase money security or any other types of statutory
preferences which as 1 said this moming are often rights only in execution proceeds. but not
proprietary charges.  The contractually arranged charges will on the whole prevail over
these statutory ones. except. as one would expect. that tax man's claim, even though only
benetiting from a general preference. may sometimes result in i superior right and may
prevail over any kind of contractual charges or proprietary rights in the assets. We call it a
super-privifege.

Then we have the very difficult question of rank and status of foreign securities. Where do
in all of this, if at all. foreign securities {17 Can they be recognised?  How are they
recognised?  How are they adapted 1o fit into the Jadder of priorities maintained by the
cecnution law. As | said this morning this is a very new area where | think research is only
sto ting. T is not casy.
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The problem one faces is for example whether i a good is exponted subject 1o a reservation
of title which allows appropriation. but moves o a country which requires execution
through the courts, this proprictary right is then transformed in the new country and treated
av i resenvition of title in that country or can one still appropriate under the law of the
country where the asset comes from. It might make a very substantial difference whether
you can take an asset back without a sale or whether you have to go through a sales
procedure i the new country.

Finally. Let us briefly raise the question whether execution sales can be vree and clear, In
other words, where there s an execution sale. can the buyer buy the propeny without any
kind of proprictary rights attached 104t or does he take subject 1o all other charges, except
the one which is being executed?

The second subject after the issue of status and rank. which I think I need to discuss here is
the situation of the indirect secunities. The first one iy the set-off. So the debtor has
counter claim against a creditor. How does this work? Usually there are a number of
restrictions. Set-off will often only apply in respect of monetary claims, so you can only
set-off two cliims which are expressed i money . usually in the same currency. You woulkd
not be able o set-off i dotlar claim agiinst a rouble claim. Both claims would also have to
be mature. so you could not set oft a mature claim against i claim which would only mature
In one or two years time. These are the most common himitatons.,

Then we hinve retention rights, usually the repairer of acvateh will have i retention right tor
the repair costs. He may not.and in the tradiional form usually had no right to. eaecute
atd sell the propenty  His position is vne of i person who has a nuisance vilue,  He can
hold on 1o the asset. nobody can do anything with it nobody can reclaim it trom him until
such time that 22 had been paid. i this case for his repair. These retention rights, or the
right (o retain the asset, are i most jurnsdictions hmited i respect of a number of claims:
professional fees and repairs, thus 1o a fairly limited set of cicunistances

Then i most jurisdictions a detault will give rise 1o a rescission of the contract, but in some
jurisdictions the rescission of a sales contract will also allow the <eller to reclaim the title in
the asset. so the asset awtomativally reverts to him by statute. This is o, or used 10 be so,
in the Netherlands. in particular. So there is an avtomatic reversion of title which does not
necessitate a resenation of utle.

Now these are the most common indirect securities which piay a role in executions. Where
the subject becomes of greater interest iy when we have contractual enbancements of these
indirect securities. In the case of set oft, we then talk of netting. That is a very popular
subject for all Kinds of reasens. What does one try 1o doin netting”  { said o moment ago.
the set-off s wsually limited 1o monetary cluims in the same corrency and which are both
mature.  Now contractually, one may tny 1o create o set-off also in situations where you
have one monetary clanm and another clim tor ihe delivery of certun assets which, thiough
a formula. one tries 1o seduce o money av order 1o make the setoft possible. Where one
huas claims in ditferent currencies. rouble agamst dollar, one may tny to do something
simitar. Obviously one would then bave o inclide m the contract some currency exchange
tormula. One may abo try by contract 1o reduce non-mature claimy to money which of
course requires an nterest rates tormula, Your retention neht may also be contractually
etihanced. It is very common in banks to try 1o retain all assets that o bank has or happens
to have of a debtor until satistaction of all debts. You see it in general conditions of banks
whieh are trying to create in this manner a universal rerention right on all they have or hold
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for chients. Where a retention right does not lead to an execution right i is also possible
and commuon to try contractually to introduce an execution right.  As to the rescission rights
with an awomatic return of title, can one by contracts achieve & position like that n
countries that do not give it by steate”

Now, of course. in i contract you can say whatever you like. but the key v will the
applicable execution law allow these enhancements beyond what under its own rules it
accepts and that is the problem. For example under English Taw we do not know whether
the contrictugl enhancements of the set oft concept will be maintained in the bankruptey:
maybe yes. maybe no. There v a Court of Appesl case o the United Kingdom: which
rather seetns o suggest not. And at is very clear why . because by doing this you can
expand the realns of your prionty rights very greatly indeed. The rankig that s produced
by these icirect securities 1s usually the sery ighest i set-oft or netting creates or forees
the highest priority: & retention Aght. especially it you can execute the extension night since
vou have the asset in your hands cqually creates the highest prionity i that asset. So it you
can expand the notion of your set ot or retention rights, well then you it very nice and
pretty. which 1s of course the reason why these contractual entaneements are used all the
tme and why we try to expand them

Now ultnnately m bankruptey. what happens there”? There are two types of bankiuptey. the
tirst type basically aceepts the rankme of secunties and indirect secunties as they exist
outside the bankuptey— So it tollows the somal prionty Tadder as Tjust explaned. The
other type of bankrupiey rearranges the prionty ladder itselt This ivom liqudation
proceedings, bankmuptey feading o lgudaton. the more exceptional cise. but esen
banhruptey Hiquidations you tind that there are other prionties and preferetices created.
waally the tustee and other protessional advisors ckum a very bgh poonts - tor their
protesstonal charges and you usually also tind that all commitments entered mto by the
trustee pending liquidation, for exanple to heep the business goiny for a short while. alvo
avquire 4 vers high ranking over and above the ranking which T explaned outside
bankmuptoy

Fanally . in bankruptes feading to reorganisations, when the bankruptey statute is very much
reorgansation minded and wants to give the company anuther chance. like the Chaprer 11
proceedings in the Umited States. you tind an entirely ditterent attitude towards secured
transactions and preterences. mcluding the preferences of the tax man. - Finst, you would
expect to tind. i those proceedimgs, o general stay of all individual execations. that is 1o
sdy it the secured creditor cannot execute us secunity outside the bankruptey - and
reorganisation process amy longer. theretore he loses by immediste mdinadual execution
rirht he must wait and see what the bankruptey trustee wants (o do and it is obvious why
1his should be so because 11 everybady imediately executes s charges then the company
would disintegrate nght there wnd then So o order o give the reorganisation a chance at
all, it s almost unavoidable that there has o be a stay of 4l executions under the
proprictary charges. 1 asually the tirst parnt of the rearrangement of security rights.

The second part is that, especially in systems which allow almost all present and future
assets o he wsed as charges, you will find that there might be excess security. Banks, o
put it bluntly wsa banker. alwiys try to grab everything, two or three times over if possible.
Now it s that extra or the excess seeurity . i a rearganisation. that might have to be used to
attrict new money.  Theretore moa reorganisation, you will often see that a trustee has
certan rights to reduce the excess securnity and free it up o attract other money at the very
beginmng of the reorpanisation process, even though at that stape ve might not know
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whether the reorganisation has any chance of success at all It creates flesibility tor the
trustee.

Thirdly . i the reorganisation process it is conceivable that there 1s o complete elimmation
of all separate executions, so not only a siy Banks and supplicrs who keep the show on
the road during the reorganisation. mught in the meantime be piven « special status or g
higher prionty . even with respect to past debt, as a0 hind of trade-ott for the tact that they
are belping out during the evaluation period. Finally, as pant ot the plan it is even possible
that the secured creditons might have 1o join i and nnght hase o aueept alternative
secunity . tor example it the trustee as pant of the plan wants to sell factories which hine
mortgages on them. He may want to sell tree and clear whilst otfering equisalent seeurity.
I some systems 1t s even possible. that the secared creditors are. as 1t s called, crmmed
down turther and nught have o aceept a reduction in ther secunty or g delay mopayment
under the plan s long as such iy deemed fair or equitable or not too detrimental and
discruninanng

Richard Conn,
Managing Partaer, Latham & Watkins, Moscow

This atternoon you may not reatise it but you are about o trear about the Russian economy.,
and i tact the heart ot any ceonomy in a capitahist society . That is bankruptey law wedged
here with the List tew hours of your day

Insolvency - whether you are kg about o rehabilitsiion proceedimg. where o company
conupues to et or whether vou are talhimyg about o iquidanon. where a company  no
longer cxasts and the assets are sold it s andeed the very center of how an ceonomy s
structured. Why do T say that? Because whether you are an unsecured creditor, engaging in
youractivities, selling services 1o other companies or whether vou are o secnred creditor,
provuding money and other values i exchange for a secunty anterest. how vou go about
domg that wall be determined entrely by the way vou wall be treated eversthing goes o
potoat evenythig talls apart. That means you widl ook i the fiest instance. 1o how the
salveney L of the speatic unsdiction wall treat yoar client 1t Russia has msolvency
s that protect secured creditors, secured creditors wall come o Russia 11 Ritssta does ot
b e those s secured creditors will not be acnve i i market

Tody m Russu very few private dollars come into this cconomy because Russta does not
setoas we all hnow - have sutficient protection tor secured creditors That is not to say there
s not provress. we wall alh today o hitle sbout Prestdent Yelisin's decree bach a YCAr Or se
aro. that sets up the bankmptey Taws But the bottom line o~ that o1 secured creditors are not
protected. private tunds do not flow inte an ceonomy - Lot us tike o tew hasie points to
mabe sure we are all anderstandmg one and other

What oy a seaured chient meons samplest sens ' T s maney lent with g promise o
repavment It the mones s not repad the creae s the night (o @ certam Speciiic dasset
that the creditor can tabe and cither use himselt o 21 What s the difference betw cen that
and an unsecured credinor’ An unsecured creditor, i a banhnuptey proceedimg. can only
ookt the generab assets of w company . It cannot look to any specific asset of a company
Let oy take @ sumple example, you have a company that is worth tive mithon dollars, i his
five anllion dotlars s bank account. The clums against that company total Dty mathon
dollars, that is all the people who have sold goods. that s ey erythmg that has been done on
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an unsecured basis. Al o those unsecured creditors with receive ina simple contest.
roughly ten cents out of every dollar that i owed (o them What that means i, it you have
provided services or money to that company and you do not have a SCCUTIY interest, you
will receive only ten pereent bick of what you gave 1o the company

It on the other hand. you had the wisdom to become a secured creditor, and you have
obtained a security interest in. tor example, a building that the company owns tand we will
tath about how you get your seeurily interest ina momentis but let us assume you are
secure. and that building is worth five hundred thousand dottars and you have fent the
company. let us say one milhon dollars, you ire aseeured credutor o the extent ol five
bundred thousand dolkirs, and you will get back out of that bankruptey case probably vour
five hundred thousand dollars plus your ten pereent of your remaining five hundred
thowsand dotlars which will be treated as every other unseeured chum with be treated. So we
are not talking here about theory. we are talking about @ major ditterenwe in terms of how
money will be distributed i the worst case seenirio. that i a bankruptey cise

We have talbed about. in carlier sessions today, sou have heard a term perfection of
secttnty wterests. And i Russia particulardy, the term pertection means absolutely nothimg.
What does a coneept mean” Tn o banknuptey case in the TS and inany other country that
Bas a0 system simlar to the U S0 structure, the only people who are protected as secured
claimants are those who have a pertected security mterest. Perfected security interest simply
means that notice has been given o the entire world, that i specific creditor has aseeanity
of & specitic type.

Guing back to that building that T mentioned. it you and I ayrreed that I have a perfected
security interest in that building and tell nobody clse i the world about it. no one else
the world would know . when they are dealmg withi  company. that the bnlding is not an
assel of the companics assets, that 1t s in fact my asset as a lender. The coneept of
pertection means that we have tound a way totell everyone the world that that building s
nune, and it they want 1o do business with the company then they must understand that that
building will not be there tosatisty the debt it they are not paid their money

There are many ways fo perfedt a security interest. In Russia, however. i my view there
are bistcally none. We have some Pledpe Law now that really does not do the tnick mn terms
of setting up pertected secunty nterests The bottom dine is, inorder tor Russia to tahe the
nest step forward. utihsing some very good Taws vhich have been put in place. specitic
mechanics have 1o be estabhshed that allow all the fawyers who are working on these
tramsactions, and all the others who are siting out here i this audience. 1o know that they
have obtained o pertected secunty mterest such that when @ bankruptey case begins. the
coutt will honour that secunty wrerest and allow you o get tar more of your money back
than it vou did not have that pertedted secunty iterest.

Let us talh 4 bude hit more abous the situation you find yourseif in it you are a secured
ender and you are in the bankruptey case. We hine talbed about bietly the coneept of what
it means to be o secured claimant. That 1s not an absolute <tatus. In the example T gase you,
which 18 where you have a bulding worth five hundred thousand, but Jet us pick tour
hundred thousand <o you i see the difference. The building s worth four hundred
thousand dollars. vou lent one million dollars. and you have a pertected secunity interest in
the building, under that scenano you are pertected only to the extent of four humdred
thousand dotlars
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In every Jurisdiction that has basic bankmuptey laws, you will find that there are count
proceedings you go threugh to determine the value of your collateral, because 1. as the
holder of the collateral, will po 1o the court and say that building ts worth one and a half
million dollars, and Tam owed ene million of i, The company will come into court and say
that building iy worth one hundred thousand dollars. and the other nine hundred thousand
dollars 1s an unsecured claim, which he gets ten cents on the dollar in return tor, So one
thing that the law doces not yet do. but must address. are these very important evaluation
Isttes. there must be amechanism set that allows for the quick and accurate determination
of a secured claim

Let us talk briefly about the question of priority and the role of secured claims here. We
beard & bt about prionty just 4 few moments ago. although the focus there was slightly
ditterent. am talking now about priorities vis-i-vis the pavment of claims in a hankruptey
vise Under Russian Taw - as well as many other faws, there is a provision that says that a
secured clam s not actually part of the bankruptey estate. that is the secured propeny is not
part of the estate. Now that is good news for i creditor, beciuse it means that the creditor.
i theory . does not have 1o go through the procedures in the bankruptey court 10 get his
property biach. Do Tbelieve that? Noo We are going to have 1o see what happens both in the
bankruptey courts biere in Russia as well as the normal civil counts in terns of how long it
Lakes for a creditor 1o get his propens .

But there are two provisions T ocadl your attention to. One is Articke o Section 4, The
Bankriptoy Law passed by the Supreme Soviet just prior to that does not have even such
tvourable provisions tor creditors. But today in Russia. people tend 1o view President
Yeltan™s law as more likely o be i place today. What does Russia hase 1o do now 1o move
torward to provide lenders and others with the protections they need in order to make
secured loans” Well number one. obviously we all need 1o see some lstory . we need o see
how the banknptey courts actually operate, we need 1o become satistied that the Judges
fuve the expertise to evaluate these cases, we need 1o be satisfied that the procedure 18 not
LOrTUPL. that 10 s aceurite, that it s tmely: we need (o see that the pertection issties are
resolved sothat the starting point can be obtained o that we can know that lient has i
perfected security interestin some type of asset

‘The bottom dine s that there s good news: Russi is now starting to adopt laws with the
help. trankly . trom the proups such as IRIS and the EBRD and many others who are
operating now 1 Moscow, to set the trumework for the treatment of secured claims in
hankruptey . Wath work trom all of us here e this audience. and others in the commumty
wewan hope thai the tuture will reman relatively bright and we will get there one day. And
it you are considering making secured loans at this point you should do so with, in my
OpHIon. very great caution

Victor Goluboy,
Deputy Chairman, Russian Federal Bankruptey Agency, Moscow

I am grateful o the organisers for having invited me to take part i such an interesting
mecting, Lam very gratetul o my colleagues who spoke before me and who focused their
altention on- problems relating 1o security and obligation relations in the process of
hyuidatmg insolvent entemprises. Allow me 10 express my personal position and, o a
significant extent, the posion ot the Federal Bankniptey Administration on the central
question

64



The guestion of securing obligations through the systenn of pledging the propenty and assets
of subjects of entrepreneurial activity m the process of satistying creditors” claims against
an insolvent debtor s, on the one hand. a component part of the overall problens of securing
foan guarantees, and we tully realise this. But on the other hand. especially with regard 1o
current Russian realities. this task s an extremely important independent problem that has
to do with attracting foreign investment in Russian industry.

A few statistios. Since August, atter the promulgation ot the relesant repulations. we began
maintaining a Lst of unsatisfactory balance structure. that s, having one ot the main
indications of amolvency  such enterprises now number about TOOO. T several cases
imvolving such enterprises. decistons have either already been taken ar base been prepared
and are awaiting approval. or they are being tonnulated at the present tme. Decisions taken
by the tederal adimmitration with respect o such debtor-enterprises are already being
implemented and will be mplemented in the framework of both the qudictal procedures
established by the current bankiuptey  law and the substantially - broader spectrum of
extrajudicial procedures, which are established by Russian Federation Presidential Decrees
Now. 2264 amd 1114 on the sale of debtor enterprises. as well as by Government Resolution
No. 1001 on spectal terms relating 1o the sale of enterprises and Resolution Noo 490 of May
20, During this time we have diatted about 40 sendards and procedural documents. the
most pnportant of which can be read inthe specialised economie publications. But it can
already be said that according o various estimates. between 309 and SO0 of all Russian
mdustrial enterprises lave an unsatistactory balance structure and could be subject 1o both
judicial and extrpudicial procedures, including liquidation procedures. Inany case. in view
of this present sitwation of the Russian economy and of Russian industrial CIETPTISeS, W
can speak of liquidation procedures with respect 1o severad thousamd enterprises.

When we speak today of enterprise bankruptey interms of Russian leginlation. the Federal
Lankruptey Administeation has in mind. fiest ot all the fiquidation ot @ business. e, the
liquidation of a legal entity s and Jeast of all, hyurdation of the production on W hich that
business was based. The fiact s that the mentahty that currently prevails in Russian socrety,
unfortunately . usually  associates the concept of an - enterprise wath the coneept ol
production We. however, have quite explicitly determimed for ourselves thar we assoviite
the concept ot an enterprise with the concept of o business And the strategy that will be
pursued by the Federal Bankmuptey Administration will consist in tiat even in the process of
compentive production, we are goiny to 1y to form a competitive mass. i order it this s
possible even e some small way. o form lots 1o be ottered for sale. lots that widl be of
mdependent sienificance for both the commencement and continuation of 4 business by a
siven owner. In our opinion. this will undoubtedly belp make 1t possible to reduce the
production downturn that i nevitable e e process of structural reorganisaton and,
maturally . 10 presenve at least some jobs, since jobs are what support production. T thisi that
it s rather clear to evervone siting me this room that implensenting such @ strategy s
impossible without the establishient ot legal mechanism o secure loans. 1t there 1y oo
system for securing loans, there vild be no real investments m production

Meanw hile, 1t s perfectly viear that i these is no way o atiract investment. potential buyers
of such lots wall have nonterest i buymg. s therefore clear that only a tavourable
Chimate will make o possible to amplement the strategy . Everyone 1 tamiliar with one
simoothly funcnoning mechanism tor attracting investments. it s the mechamisin ot the
mortgage loan. In other words, a loan secured by real property - This 1s no acadent. Real
propeity is 4 unique object of ownenship that, to g certain extent. depends on processes
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linked 1o the inevitable decline in the vidue of a carrency. In this instance we ate talking not
just about the rouble. but about any currency of any countrs. The experence of Poland. as
the esteemed Professor Dwight informed os. is that bankruptey mechanisms have been
placed at the end of the dine.  There exists a rather unique. T would say. resalt, it the
collateral pledged is the output that an enterprise produces. It is probably not fatal it the
collateral s real property that is apart from the hasic production cycle. But today.
untortunately. we encounter instances in which, either by virtue of insufficient competence
or il antent. property and equipment that are a direct pan of an enterprise’s basic
production cycle may senve as collateral. In this situation. the removal of a portion of that
property will inevitably ead 10 the shutdown of a production tacility that may be operating
normally in principle and be potentially capable of making a profit

For this reason. it seems to us that the strategy and mechanisms proposed by the Federal
Bankruptey - Administration: could prove more civilised and more suitable 10 Russian
conditions, when as a result of the liquidation of a legal entity i.e.. an insolvent business.
we are nonctheless able, while satstying creditors’ claims, o presene as many elements of
still-sound: praduction as possible. We theretore believe that the procedure for satistying
creditors” claims in the liquidation of debtor enterprises in both judicial and extrajudicial
procedares. in the event that the propenty and assets are imsatticient for satisfving the claims
of alt creditors simce there is no problem it such assets are sutficient. should be unitorm and
establishi i single order of priority 1 satistying claims,

At the ~same tune. the rights of creditors whose obligations are secured by a pledge must be
specially stipulated in this mechanism and procedure. The order of priority for satisfying
vreditors” claims is currently established in Article 36 of the bankruptey law. It says that the
claims of creditors holding pledges are o be satisfied in a pre-emptive fashion. which is to
sy thit they are outside the general order of prionty for satisfying creditors’ claims. In my
opimon, this iy a good standard. these are rather senous guarantees. And this standard fits
mowell with he Federal Administration’s concept that T spoke 10 you about. But,
unfortunately - Articke o4 ot the new dratt Russian Federtion Civil Code states that a
pledgee becomes a thard priority creditor. And now this standard is on the verge of
hecoming the Taw i our country . since the first part of the Civil Code. as you know. has
already bad s third reading i the Duma and will be published and enter into foree in the
nedr tuture

Ido not think this s the best standard that could heve appeared in that section. it could, of
vourse.influence the reduced intensity of investment policy in Russia, but we feel,
nevertheless. that without violating even this standard of civil legislation. we will be able to
estblish rather good guarantees for creditors’ obligations to whom are secured with pledges
m the couree of further work on changes in the bankruptey law and the development of the
regulatory base tor iplementing this regulation it others that will appear.

G account of hmited ume T eannot, of course, deseribe in detail the mechanisms that we
are currently studying, and so Dwill only outline the areas in which we are working (o solve
this problem First, i any case we are going to divide propeny pledged as security imto a
separate lot i the pracess of forming a competitive mass. Second. i propernty has been
pledged as security moa way that is detrimentel o the passibiliny o establishing a new
efficient business - the examples T cited. the part of the production cyvele. the sound
production cycle - we are gaing o provide a mechanism. with the creditor's consent. for
replacing the assets pledged as security with assets that hane less of an effect on the
production cycle. with the creditor's comsent. we will replace one lot with another 1ot in
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favour of that creditor. We are also studying the time aspect of the concept of order of
priority in satisfying creditors” chims, since the lots could be rther sizeable, in effect
independently operating production facilities, and T am not convineed that the sale of the
entire competitive mass would be possible at the same time. And so there is something o
think about here too: we are looking at mechanisms that will strengthen guarantees o
creditors holding pledges with a view to safeguarding their rights.

Finally, we are working on a restrictive mechanism for satistying the claims of creditors
having different priority. For the time being T would like to contine myselt o what 1 have
said on this matter.

And in the small amount of time 1 have left, T would ke to taik a hutle more about anather
problem. This problem is of a somewhat different character and concerns seeuring another
1ype of obligation to a somewhat ditferent type of entity. Tam reterring to current problems
in securing obligations to first priority creditors. As vou know, this category includes,
above all. persons whose health has been armed by a debtor - to put it plainly. people who
have been disabled or injured on the job. In our difficult social and economic conditions
today. the disability payments they receive from enterprises are often their sole souree of
support. At the present time, we have in the bankruptey law and the new draft Civil Code a
standard stipulating that the amount of obligations 1o creditors of this type iy 1o be
calculated on the basis of a temporany capitalisation of payments, 1o inchude interest
charges. Now please tell me how we are going 1o caleulate the amount of these obligations
if they are to be paid. by court order. to the person throughout his lifetime? To determine
this, we have only to solve one very simple problem - knowing exactly how long he i
going 1o live. The existence of this standard in the current faw and the new draft Civil Code
essentially makes this problem insotuble. And T think that the solution to- this problem.
which you and we must solve together, lies in introducing in Russian Federation legistation
a system of insurance and insurance obligations to creditors of this category.

There are various ways of solving this problem  both with and without the involvement of
the state. but it will have to be solved by introducing mandatory insurince for this category
of citizens and enterprise employees, with a transition to subsidiary hability of the insurer
for the category of tirst priorits creditors in the event of an enterpnse’s bankruptey. This
issue is controvensial and difticult. There are diftering views and differing positions: T have
heard it said that we should limit possible payments of this kind to a certain period. Others,
including suthoritative legal specialists, have expressed the view that not all obligations are
10 cease upon a physical person’s death, s why should these obligations cease after the
liquidation of a legal person. But T think that in Russia's current conditions. this problem is
a4 fundamental one. and it seems to me that its solution should be sought in the insurance
mechanism that T spoke of.

9, Registration

John Sehelderup Olaisen,
Director, Norway Group AS, Oslo

I will do my best to give a compressed representation of the Norwegian system for
registration of financial pledges. Let's stant with the Norwegian tradition. The process of
legal registration of a document is in Norwegian expressed as "Tinglysing'. Tinglysing goes
back to the Vikings and can best be translated as “public announcement’ it includes both the

67



regisiration and the centification of the tegality of ow nership. 1o pledges. or order of rights
or encumbrances. The objective of "Tinglysing was and still is 1o protect one's righits
against any other claims from any third party. The “Tinglysing” was in the old days
shouted out by a herald every Sunday at the church. And it could sound something like "and
I hereby declare that Mr. Perelson has acquired real-estate of Beverly Hills by mongage of
first priority for the amount of Norwegian Kroaner one thousand in the favour of Mr.
Hansen' that was the old Norwegian register. The “Tinglysing' was and still is executed and
the register kept by the local courts throughout the country. But a lot has changed since then
and the Norwegian system today is totally  computerised. We  will say that the
implementation of computerised registers has increased the cefficiency of the registration
procedures and the registration time is 1.3 days for entry into the real estate register and
three days for entry into the register tor moveable assets.

OF equal impontance 1o the financial industry is that the system has been simplified tor the
users allowing easier access o the registry information as well as a better overview. And
the ability of quick direct access 1o reliable updated information has for the banks led to a
better security on lending and thereby  also increased  the borrowing power of the
enterprises, But the system has at the same time. not forgotten to secure free access to the
public to public information.

The banks in Norway had. up to 1981, few options to sceure its lending by taking a charge
over the clients moveable assets. This situation was a limitation to the industries’ capacity of
financing and the industry and the banks had been for some years lobbying for a law reform
in this field and by the new collatera) law in 1980, we established two separate systems for
registers. There is one separate system for real estates which is kept by the cighty eight
local court offices throughout the country. And there is another system for moveable assets
with i central location for the whole country and its kept by the Bronnoysund Registrics,
that is & state agency, that was established in 1980,

While the registration of the propertics identification numbers and also ownership into the
real estate register is compulsory. any registration into the register of movable assets is
voluntary. The real estate register includes all information about different propertics like
real estates, land and also buiidings. and it also includes charges to machinery and other
assets that is adentitied by their property 1D identification number. The movable assets
register include assets like stock or goods, motor vehicles, farming equipment and
machinery. livestock and crops, fishing tackles, receisables existing and future. There are.
however. some common mles for those two svstems and the collateral Taw of 1980
regulates, or gives regulations. that govern the two systems.

AlFthe eeistration or pledges and claims s voluntary in both systems. Claims entorced by
4 court order are however automatically registered. The collateral law also established the
principles of the negative credibility. meaning that any claim not registered has no right
over other third party claims. And the collateral Law also states the rank of priority or states
that the rank of priority 15 ruled by the date of registration. Tt means that all documents filed
for registration on the same day have the same priority and this regulation rules also for
enforced chims, taxes or whatever. There are however some minor exeeptions almost of no
fiancial mmporance. The content of information registered per document is the name and
address and 1D number of debtor, creditor and owner and the object atselt. Also the
ategory of the document like pledge, entoreed claim. or whatever, There is 4 description
ot the object, tor real estate and motor vehicles: there s also an 1D number. And then the
imount and dates. Centified originals of the registered documents are bankable negotiable
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documents that can be transferred 10 a third person and still be valid without registration of
the transport. Tt means that the creditor may change during the lifetime of the document
without being registered again. The state is responsible for any mistakes made by the two
registers, but we have a record that shows that there are very few mistakes made. To
symbolise it we can mention that the total income for the state treasury from the fees paid
for the registration from the real estate register was in 1993, about US § 215 million. The
yearty amount of claims covered by the state treasury has been less than one per thousand of
this amount. For the register of movable assets the situation is even better as the amount of
covered claims has only been the amount of US $ 20,000 wotally for the period of 1980 10
1064,

Let's then go to the registers. Norway s a fairly small country. It covens about the same
area of land as Poland, but when we look upon it, it is much more stretched. And it you
meastre it from West to East it goes from Amsterdam to the East of St. Petersburg. And
from North to South it goes from Osfo to Rome. It means il you tm the map totally around
vou find Oslo up there and at the botlom you find Rome. it means that when we engineered
or decided the Norwegian system we covered a great part of Europe in respect to land. The
real estate registers, as [ mentioned. is kept by eighty eight count oftices throughout the
country. It has been computerised since 1992 and it includes 2.6 million properties and as 1
mentioned the registration of the properties is compulsory. Al information is registered on
the propenty level and the ceurt office keeps copies of all the registered documents on file.
In 19493 there were 930,000 documents registered. There is a central Norwegian real estate
register that contains all information from the local databases. This central register s
updated on a daily basis. or more correctly throu + the night. All inforniation is public
information that can be reached free of charge but it means you have to show upan person
at the court office. Information at the central register is sold to the professional commercial
market, like banks. insurance companies, real estate brokers and so on and dehvered by an
an-line data communication system. Tn 14994 there were 600,000 enquirics made through the
on-line system and the total tees for the state treasury was US S 5 million with a profit
margin of fifty pereent for the state. The system will, on enquiry. repor all properties all
over the county owned by i named person. identitied by name. address. and 1D number.
And all pledpes. encumbrances whatever, are reparted on the property level. From
beginning of 1993 this register will be integrated with the GAB. the Ground  Address
Building Register that comes from the local municipality and includes all technical
information about the propertics.

The register of moveable assets wirs established in 1980 and the register was delegating the
respansibility for this country-wide register. The registry iy also responsible for some other
central registers that 1 will not mention now. The register of moveable assets is voluntary
but requires a fee to be paid. with the exception of enforced claims by a court order. The
registry covers documents of two types: we have the soluntary agrecments like financial
pledges or agreements, leasing agreements, marniage scttlements, and amendments o
previous documents and deletions, The other type 15 the enforeed claims based on count
orders only. The registry of moveable assets do not xeep any documents or copies of the
regtstered documents; 4l docaments are atter the scanning process sent back to the center.
or that is normally the creditor. with a centified stamp on it. These certified originals are
bankable negotiable documents of value for their holder. The registration gives a fegal
protection against and about any third party claim, even from the state. When the
registrtion process takes pliace the system automatically checks the correctness of the name,
address. 113 numbers by data communication by the other databases Bremas in Office. An
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on-fine computer data communication by an auto phone or fax. manual phone or fax or by
hard paper.

Registers i Nonway can both be reached by the professional market of professional users,
through the same data communication network, The Key clement in establishing a register is
the ID number. and the 1D number is crucial 1o the yuality of the register and also then 1o
the reliability of the sereening reports. That again is the basis for the risk maagement for
the financial institutions. so when starting to develop a register system. do not forget to
develop the 1D systems. By the end of 1993, such voluntary registering ot pledges into the
promissory registered. counted tor three arillion documents, and the total value of them
represented US S 50,000 million. This illustrates the increased borrowing power for the
industry. You will always be welcome 1o exploit our experience in developing and operating
such registers.

Marina Vit,
Russian State Duma, Commiittee on Property and Privatisation and Economic Affairs,
Moscow

It was of course very interesting 10 hear the presious speaker and to compare what he said
with the state of affairs with registration that we currently have in Russia. Needless 1o say,
weare ina very difficult situation. On the one hand. we want to make up for lost time. ind
on the vther hand. we realise that we are not in a postion w create a civilised registrition
system very quickly. For this reason. the Stae Duma's Committee on Propeny.
Privativation and Economic Activity has set up i special commission of representitives off
all ministries and departments o dratt a law creating a system of registration of property
nights and other perpetual rights o real property. The commission has established a standing
working group, and on November 22 hearing will be held at a meeting of the commission
on the first working draft of such a law .

Fistand foremost. we hase come 1o the conclusion that 4 regstation system i Russia
should be established in g consistent fashion and in stages. To this end. the government
shoald adopt @ special state: programme for the stage by-stage creation of a system for
registering rights o real propenty . In the first stage of the creation of this systen, it would
be advisable to maintain all the existing state structures that are currently engaged in
registering various types of real property. It must be said that a disparate system of
registering virious types of real property has come about i the sarious constituent members
ot the Federtion: Land ownership is registered separately. ownership of buildings and
structores s registered separaely. and  ownership ot apartments an these buildings s
registered separately

For this reison. we must first of all gradually combine ail real property: parcels of land and
all other types of real property on them. A present all these things are totally separate.
Some constitient members of the Federation have now moved forward and are creating
consolidated state structures that register, tor example, land and the butldings and strctures
on that tand at the same time. But as a rule, the registration of apartments is still separate.
For this reason. tking into account this dissimilar development in our Federation's
vomstituent members. of which there are now 89 and i view of these members’ varying
deerees of readiness 1o create registration systems, we hine concluded that we need this
haind or staged introduction of @ unificd state ssstem for registering ownership of real
propeny. In the first stage, given this disparate system of registering various types of real
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property. the constituent members of the Federation may create - and I say "may” create
because all this is essentially at their own expense  a single registration center.
- 5 E

And simultancously with the development of these registration systems. a unilied data base
on real property and ownership thereof will be established. Tt must be said that we currently
lack such a data base: we have had and continue to have technical invemory offices in cach
district and city that have always kept inventories on the technical parameters of various
properties. And it must be said that even this inventory system is extremely imperfect, and
that for purposes of describing real properties and listing ownership of it. the system can be
used only if the informmation is verified in cach individual case. This is because as a nile.
the infonmation in it is out-dated. even information about property on the land.

Now let us regard land per se. Land-management agencies have maintained records on land
resources. These records on land resources have been better where agricultural lands are
concerned; in the cities. land resource records have been extremely deficient. Therefore,
even the descriptions of tand parcels will be very incomplete when it comes to issuing title
deeds of land ownership. We understand this and are now introducing into our system the
need to pull together the entire registration system for parcels of fand and to assign cadastral
numbers to them. But at the same time, we realise that such cadastral numbers can be
assigned and should be asstgned now, as a mle apart from the performance of land-
management work. In our country, land-management work is lagging behind the level of
development of Land ownership and behind the need 1o issue deeds and deseriptions: of
parcels of land. For this reason. the cadastral number at present can consist of a code for
the constituent member of the Federation, a district code, a city code. and a code within a
city or district; the number of a given Land parcel per se is then assigned in the registration
process. To all tents and purposes. then. the registration number s the final parnt of
cadastral number assigned to a real propenty. And in deseribing this real property we will
sradually be forced, especially in the procass of developing the real estate market, to
improve the description of real properties and o supplement the description of these
properties in the process of closing transactions involving real propenty.

Concurrently with these efforts to create registration systems. some constituent members of
the Federation are now starting 1o develop a unified data base on real propeny and
ownership thereot. And again, such a data base can be most reliable only if it is developed
in the process of registering ownership of real property. We have a data base that is being
established on real properties in the inventory process, but as a rule, this data base will not
be able to senve the development of the real estate market and potential ownzrs o a
sufticient degree Therefore, we are making provision once again for the acvelopment of
this data system, This creation of the data system. like the development of the registration
system, will also proceed from the bottom up. from the district. city, and constituent
member of the Federation, and sometime in the very distant future we will be able to say
that we have an information system - maybe not as perfect as we would like - that
approaches the real propenty information system that Sweden now has. We are in general
studving Swedish experience, and in this respeet. of course, we would like to strive for a
streambined registration system and streamlined data system on real propeny like the one in
Sweden. In this regard, i register is also of great interest. It is known as cither a register of
charges or a register of mortgages; the Swedes are now separating it out and making it an
independent register, against the backdrop of the register of owners, the register of property
rights, and the register of various servitudes.
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And so there will be a separate register of pledges. For us. of course, the establishment of
such a register is especially relevant, and it would be uite possible to enlist banks in this
effort; there are even commercial banks that are interested in creating such a separate
register of pledges. And so in this respect we hope that we will be able in the fies stage to
create such a register of mongages. But this tirst stage, which we can be said already o
have entered. is of developing & registration system: this first stage is bad in that the state
cannot yet guarantee your awnership rights and cannot protect them. There is nobody to
protect such rights as yet and no way to do so. We do nat have the personnel, the funding
or the pertinent legislation. For this reason, the job of protecting these nights is essentially
shouldered by the owners, and owners are given an opportunity o defend their rights in
court. But we hope that as insurance funds are created and as the registration system is
improved in the course of the subsequent stages of the system’s development. the state will
be able to guarantee such rights and to protect them,

Marina Artamonova,
Nenior Adviser, Department of Commercial Operations, Tokobank, Moscow

I 'would like to welcome those present in this hall and to thank you on behalf of our bank,
as we are the only participants i this conference. and 1o thank the organisers of the
conterence and. without belittling the contributions of others. in particular our share
holders, the European Bank for Reconstruction and Development. 1 would like 10 say a
couple of words about the bank. Our joint-stock commercial bank, Tokobank. was the first
Russian bank to obtain general toreign-currency license No. | from the Russian Federation
Central Bank. Hence we have exactly five years of banking experience now, and we marked
our anniversary on October 310 And so the practice of pledge Tepislation has a direct
bearing on our activity. Since I do not have a lot of time, and some rather authoritative
speakers have already covered the practical aspects of registration of pledges. T would like
to focus a litte attention on their enforecement in practice.

The preconditions are now in place in the Russian Federation for pledges to become all but
the chief means of securing o debtor's otligations. above all for banks and lending
institutions. The growing role of pledges is being promoted to a significant extent by such
negative phenomena, chamncteristic of the trnsitional cconomies, as inflation, declining
production growth and the nonpayments caused by that growth. It is also no secret that in
current conditions. there has been an inordinate increase in the danger, especially for banks,
that a debtor will default. And in the conditions that obtain. tust in partner o a
transaction. including v lending transaction, has now been Jost 10 a consicerable extent. And
s aresult instead of means of security based on trust in the person of the debtor, we are
now having 1o base this on methods that rely only on trust in objects - i.e.. on pledges.

For secured transactions. of course. the most important factor is the recognition of such
transactions as valid: in other words. such transactions must be entered into in a manner that
complies with the legally established procedure and form. The legally established form s a
condition for the validity of a pledge agreement itself and, at the same time. it establishes
the moment of its entry into force. For this reason. the adopted T xdge Law. heing an act of
direct effect. has of course filled the vacuum in the sphere of pledge transactions under the
law of obligations, and it represents i major step in this direction: but it has proved so
exhaustive for practitioners that it sets fonh only the basic provisions of this civil law
institution. Pledges can protect the interests of 4 creditor in the fullest and most reliable way
because in such cases any change in the solvency and propenty situation of i debtor cannot
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in this instance affect the satistaction of the creditor's claims. But since the law introduced
state registration of pledge agreements, especially the most reliable types of pledges. while
the mechanism for this registration is still currently lacking, for all practical purposes. this
situation has confronted practitioners with great difficulties in enforcing such agreements.

The law also provides for notary certification of such transactions. The cost of notary
centification is currently set in the amount of 3% of the value of the transaction. Of course,
neither the lender nor the borrower, if the transaction is a very large one, wants to pay for
notary centification at his own expense. This is especially so if a short-term loan is involved
because short-term loans in this situation do not justify such costs for notary certification if
there are sufficient conditions that show the creditor rather clearly that the transaction can
be enforced. At the same time, it must also be borne in mind that in practice. eftorts to
properly enforce such orders are unsuccesstul solety because this mechanism s lacking.
Even obtaining the knowledge that pledges are subject to state registraiion and create for
creditors a guarantee of real satisfaction of all claims that could arise in the event of the
debtor's defaulting or his obligations is, in practice. vinually impossible. And so the banks
are having to resort to other types of pledges that do not involve state registration and
notary certification,

In our situation, our bank has had virually no precedent in which a lender has applied for
recovery of property under foreign-currency transactions. and there has been only 1
negligible number of cases of recovery in rouble transactions and only for citizens' personal
propery.

Given the lack of such a mechanism. the bank  for the most part. tries in practice to be
guided by the parties’ agreement. and naturally to avoid a judicial settlement of such
disputes. since for banks in this situation. in contrast 0 all other legal entitics. s
preferable 1o use the funds in clients’ foreign-currency accounts and pledges of deposits in
these banks as security. In this situation, the bank is authorised by the clicnt himsell, in the
event that the client fails to perform his obligations on time. with the client’s own consent,
to use his money in that bank. in a compulsory fashion. tu repay these foans. But if the
given borrower is a client of that bank. naturally. Of course. a more problematical situation
arises if the borrower is not i client of the ereditor-bank in question.

In these situations the banks resort to another form of pledge. a pledge of rights, a pledge of
rights 10 contracts, a pledge of rights to the receipt of foreign-currency proceeds from
exports. proceeds that also pass through current foreign-currency accounts opened by the
client in the creditor-bank itself. Or they have to rely in other cases on the integrity of the
debtor himself. Although it goes without saying that in assessing the imponance of
requirements for the mandatory registrution of pledges of certain types of propeny. it must
be borne in mind that the Taw also permits multiple pledges of the same propenty to different
partics and simultancously strengthens the principle of priority in obtaining satisfaction.

Consequently, the absence of state registration does very great hann to banks, since the
existence of state registration and a strict accounting systeny conld serve as a source of this
kind of information for cach subseguent creditor. Therefore, the existence of separate
provisions relating to pledges in a number of laws, in the special law on foreign trade. on
foreign-currency regulation and on banks and banking operations, as well as the large
number o publications of mandatory departmental and interdepartmental regulations, the
high percentage of the state fee for notary centification of cenain types of pledges, the
absence of a unified state registration system and of a unified register of pledge agreements
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on the territory of the Russian Federation, and the fack of a clear-cut registration procedure
and a Dist of registering agencies and their powers have led 10 4 siwation in which tor all
practical pumposes, the articles of the Pledge Law and the law on state registration and
notary centification are not working at this time.

During this time, the commitice for state property management wis one of the fir 1o issue
a provisional statute on reconciling pledge transactions, but it deals only with transactions
ivolving pledges of state-owned federal propenty. It remains for us 10 hope that Russian
Federation legislation will be brought into conformity with the Pledge Law in the near
tuture. soas o bring order o the process of registering pledges of propenty and propeny
nghts and to sateguard the rights of both physical persons and legal entities to access to
religble information on pledge trnsactions. As a result. in the future. and rather soon. 1
hope. pledges will be used in the Russian Federation as one of the primary fonns of
seenring the performance of obligations, s they are in all toreign civil-iaw systems,

Iidar Kurbunoy,
Chairman of the Legal Department of the Presidents Administration in Azerbaijan,
Baku

Since our time is hmited. Tam going o ell you briefly about the state of affairs involving
the registration ol secured commercial loan transactions i Azerbamjan. After heanng the
previous speakers, 1 think that the problems they discussed here are problems that probably
awalt us in the tuture, becanse Azerbaifan is distinguished by the fact that until very
recently. it did not hiave @ special law on secured commercial loans. Finally. literally
month ago, a Pledge Law was enacted and filled this gap. T will focus only on aspects
concerning registration under this law. The law has several general provisions on
registration. Specifically, Anticle 13 says that state registration is 4 mandatory requirement
tor pledges of propenty that has to be registered with state agencies, The registnition is to be
completed by the agency that is charged with registenng the propenty that is the collateral.
The same article stipulates that the procedure tor state registration is to be contirmed by the
Cabinet of Ministers,

[ think that the very problems that have been discussed here are what prompted our
legislators to adop this procedure, because the tact is that the state agencies that ciry on
registration. mainly of real property . or to be more precise, the structures of e wencies,
are not ertirely suited and not completely up to the work that is expected of th .. And for
this reason. in devising the procedure for registering pledges, no doubt the Cabinet of
Ministers will reconsider the activities of these agencies: certain structural changes might be
made in these agendies. or perliaps some sort o single agency will be created in which the
registration of pledges will be concentrated. In any case. Anticle 45 of the law provides for
the keeping of moagage books. although the law does not state what speciic agency iy to
manage these books. Apparently. this question will be decided by the Cabinet of Ministers
oo, AL the present time the Cabinet of Ministers has not yet finished devising the
registration aules. Theretore, it s <l too early o say anything.

At the same time, the faw has several provisions aimed at avoiding certain problems that
were mentioned here today - In particuar, the law provides for the mandatory keeping of a
registration book by the pledgee in which all information concerning a pledge is to be
entered and which the pledgee 1s required to make available in TeApONSe 1o any inguiries, in
particular inquiries from the pledgor and third parties. The pledgee can be held liable for



damages resulting from the failure to make this information available or to keep such a
book. The legislation also requires registering agencivs to provide extracts from the register.
again, at the request of the pledgor. pledgee and third parties. A state fee is charged for
registration, although the amount ot the fee has not been set yet - as | mentioned, the law
took effect only a month ago. The law also provides for the possibility of appealing to the
courts illegal actions by an agency registering a pledge. and it provides that such agencies
can be held liable for damages caused through the tault of its personnel. In general. this
small amount of intormation is all T can give you about the current state of registration of
charges in Azerbaijan.

10, Closing Remarks

Mikhail Mityukos,
First Deputy Chairman, State Duma of the Russian Federation, Moscow

Allow me, on behalf of the State Duma and the Federal Assembly of the Russian
Federation, o welcome e international conference on commercial loans, mongages and
guarantees in Russia and the countries of the commonwealth,

The problems vou are discussing are not only of a theoretical and legal character. but are
also directly linked with the econe e and political reality of our country. There is no
question that the present and future of reform in Russia and the CIS states is. 1o a cenain
extent, linked with investments in our economy and credits. And there is a vicious cycle

here.

Many of our foreign friends say that as soon as the proper situation is established in the
country. the credits will begin flowing. But this situation, i ., largely depends on
ceonomic recovery, in which no minor role is played by investments, including foreign
investments., There is no guestion that legal security 1s @ guarantee of growing trust on the
part of foreign investors and creditors in our state and i Russian entrepreneurs. Russia is
establishing the legal basis tor a market economy in the svery contradiciory conditions of the
tramsitiomad period. Legislative acts have been enacted on propenty. binks, investments,
toreign economic activity. foreign-currency operations. mortgages. and private farming.

This first-stage legistation is very contradictory. It must be said frankly that this legislation
is the fruit of many political compromises. the fruit of a combination of that which cannot
be combined. and of many ideologics. both cconomic and political. We are now rethinking
and adjusting both enacted faws and the outlook for legislative activity in the Federal
Assembly s a whole. A good start in this etfort was made by the 1993 Constitution and the
first section of the Civil Code. which was recently adopted by the State Duma. But this is
only a start, an ideology tor the second stage of the transitional period. The pariiament’s
immediate plans include, above all, the modermsation ot banking legislation.

Two bills are now ready and will be discussed in the near future including investment
legislation and the adoption of laws on morgage. joint-stock companies, sccurities, and
improvement of the legal system for resolving economic disputes. New versions of the laws
on arbitration courts and of the arbitraton procedural code will be adopted. There are a
total of 76 legal acts relating to the cconomic sphere that have to be enacted by December
1995, 1 would like to say that. unlike the old Supreme Soviet, the State Duma is tuming its
attention specifically to economic reform. But political passions and debates do not allow it
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to take up these imponant aspects in carnest, and so it is not surprising that presidential
decrees are largely filling in the niches and gaps in regulating the cconomic activity o our
courry. Many criticise this situation, but 1 take a very impartial and objective view ol it.
since as we establish anew parliamentary system, it i hardly possible for the parliament to
keep up wath the realities of cconomic life. Not eversthing 1 proceeding smoothly .
Obvioushy . mador debates die ahead on the draft of the new land code The main topic of
these debates will obvioushy be the problem of the boundaries ot private land ownership, of
Bow Lar we should go in this matter. The Agrarian Party . which is 10 a cenain extent the
sponsor of the new version of the fand code. is naturally trying to limit these boundaries,
The democratic factions have proposed their own dradt Tand law . m which they approach
this 1ssue from market positions.

Tomust be said that the outlook for co-operation with the West will largely depend on our
lepislation, pot only legislatton regulating the cconomie sphere. but alse legislation
repulatmg the polincal insotions of our country. Above all, such co-operation will depend
on these Taws and how they are applicd — on the citizenship law . the future faw on toreign
and stateless persons, and even such seemingly tar removed laws as those on elections and
referendums. Needless to sy, this series of Tegislative acts that have 1o be enacted by the
end of this year and carly next year could be continued. The current conference offers
tremendous tood for thought tor legiskators, and we must think about the ideas that have
been praposed and the possibility of conventing them into not only legal realitics but also
practives for legal enforcement. Many  speakers here. especially in the first section,
correctly pointed out that laws can be enacted. but how are they going to function? They
could become a dead letter. Yo, the enforcement of our Liws fargely deperds on the level
of public consensus that now exists and that will be achieved in our country . MNany
mteresung ideas have been put forward on imponant aspects of commercial loans, contract
law. ownership. mongages. recovery of property., bankruptey. and the subjects that are
being discussed now - registrtion of charges, transactions and property. I think that the
published proceedings of the conterence will be an aid in the law making activity of the State
Dumi, and we will naturally study them i all the committees, And | hope that this repon
appears not several months from now. but in the near future. Allow me o thank the
conference organisers and the Supreme Arbitration Coun for the opportunity to hear these
interesting ideas, and also for the criticism on the enforcement of current legislation.
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SECOND DAY - 5 NOVEMBER 1994

1. Case Study ol a Secured Lending Transaction

Prepared by Melissa Schwartz, Chadbourne & Parke, Moscow

Borrower: Soviet Juint Venture established under Soviet law, which has been transformed
into a Russtan limited liability company. The Borrower is engaged in manufacturing at a
stte in Moscow

The current sharcholders are a Russian open-type joint stock company ('RCo’y and a
forcign company which has no other assets in Russia which s subsidiary of a multi-nationa
company CECo™. RCo s a tormer state enterprise which was comvened into an open type
foint stock company and privatised within the last two vears.

Lenders:

L International lending institution. The funds will be used for purchase of new machinery.
The interational lending institution will provide USS 135 million with completion
guarantee by the parent of the toreign sharcholder.

2. Russian bank will provide USS S million for working capital needs.

Seannty Requested by Lender 1 The Lender has requested that the Borrower pledge the

following:

»  Enterprise as a whole tincluding a tirst charge on all movable and immovable asszes of
the Borrower)

Ao the Lender his asked for seeurity over the following assets;

o Leaschold mterest in factory -office space

o Lquipment and other tangible assets

»  Receivables under fong-term supply agreements to customers

+  Main contracts tor purchase of new machinery and upgrading of factory facilities
+  Assignment of insurance policy with Lender being named as loss payee

e Bank accounts
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In addition. the Lender has requested a negative pledge onall assets from the Borrower.

The Lender has also requested that RCo and FCo pledge their shares in the Borrower.

2. The Role of the Banker in Russia and the CIS: Credit Risk and Analysis

Nicolas Ollivant,
Credit Officer, Furopean Bank for Reconstruction and Development, London

I have to say first of all that T am not a lawyer. and so if T say anything regarding the law of
secured transactions T will have enough people here reidy 1o correct me. You can look at
me as being the entedainment on a Saturday moming after a hard day of legal discussion
vesterdiny . 1 am the fight relief. However 1 have been asked o introduce the conteat of
discussion of this case study to be able to focus peoples’ minds 4 little on some important
jusues. credit issues, and issues which attect a bank, specifically with regard to security. 1
think the key guestion w ask at this point is why a bank would want 1o take a security. Ina
sense what 1 am going to do is make some comments which are related to the conclusion to
the case study. but T will talk about these points first. Then we will go through the case
study and come back o the points specitically related to security.

‘The puint about security is that this is not a source of repayment for the bank. When a bank
makes a loan, it makes a toan based upon the cash fTow of a business as a going concern.
The expectation is that the company will operate over a peried of time whether itis @ shon
term trade transaction or a lopg term foan and in the course ot the business producing
protits will repay the loan tacility.

Banks never want to take the collateril and have to sell it It is a difficalt, time comsuming,
frustrating, and ultimately Toss making process. One of the significant problems is the cost
of gomg o coun. Ttas very frustrating to find that you have recovered money under i loan
and all the proceeds of the recovery are devoted to legal fees.

Sowhy then do we take security? The reasons for taking security are. as a lender you want
to have some measure of control over what the company is doing. If a bank is lending to a
major international corporation, then clearly this as simply not possible because the
company will have far more leverage than the bank will have. But for the purposes we are
talking about, the bank needs to be able to exercise @ measure of control during the lifetime
of the loan. It the bank has security over the company’s assets. over ity means ol
production. over its bank accounts, this does not mean the bank is going 1o interfere with
the running of the company, but it does mean that if the bank stans to sce problems with the
company. and these problems could be due to poor management. poor market. lack of
profits. accidents. there are a variety of reasons why a business can go wrong. the bank can
exercise some remedial measures: it can step in and operate if necessary, it can take over
the company., and quite passibly it might require a change of management. a change of
polizy, it might even require additional fending. it might require a rescheduling of the
company s debts.

The aim of the bank would always be the continuing operation of the company. so that the
loan will be repaid. A company hias value so fong as it is producing profitably. When a
company is broken up into its basic assets it is worth considerably less as it would be as a
going concern. Therefore, liguidation is the last resort. A number of speakers yesterday
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have approached this subject from different points of view. The bank never wants to
liquidate collateral. The adea is that the bank should make o loan in order to hetp the
company deselop its business,

Lthink one of the speakers vesterdiy referred 1o legislation with regard to pawn shops. Tt is
important to realise the Tundamental distinction between i bank and a pawn shop. A pawn
shop. you hind over your collateral and you get your loan. The lender does not care if he
ever sees you again, because it yvou do not appear. the collateral is sold and that is the end
of the story. This has been or contimues to be an issue with some banks that we are w orking
with i the Russian Federaton i some of the smaller cities, They want 1o be conservative,
and sothey will often demand 1507 or 2004 for the value of the loan in the form of
seeurity . but then they will never review what the business is doing, they do not spend time
understanding what the problems ot the company are, and what kind of financing they need.
Consequently when there is a default on a payinent. the bank moves in and takes the assets,
which instead of being worth 2007 of the loan. suddenly . magically. become worth maybe
SO ot the loan

The concept ot poing concern is very important. We hiave discovered with the banks that we
have worked with that a constructive approach to credit analysis. to understanding the credit
process. to understanding the company and what it is doing. allow successtul repayviment of
the Toans. In fact, in the short period we have been operating with some of these small
banks in Nizhny Novgorod. i Tula., or Tonsk we have had a 1004 repayment record,
which T must say s very satistactory, however [ have to sty this is only over the ast 12
months or so, these are short tenn loans. But it is beginning.

Now I would he to just go throngh the case study. it is @ manutacturing company based
here i Moscow . Fhe oan iy USS 1S million for purchiase of machinery which will be
imported. twill be i hard currency loan hecause requirement is to buy the machinery tfrom
o sources, trom a Swedish manofacturer and from one of  the partners in the
joint-venture. The structure of this facility and this project is kept fairly straight forward.
because the purpose of this is to engender i discussion ot the requirements, the collateral.
and the security . rather then dealing with specitic terms like Interest Rate Risk. the strength
ot the partners, the analysis of the partners and so on. We can come back 10 the terms of
this particular facility as this discussion goes on.

Onee I have made some comments on the credit aspect T will come finally to the specitic
pomts 1o do with collateral, at that point Melissa Schwanz will take over to discuss those
aspects which Tam not qualified to talk about.

Now we are talking about a capital loan which is going to be for a term of about b or 7
years. We have ashort period of time in the beginning which is known as the grace period,
that would normally be appropriate where a manufacturing facility is being constructed or it
could be a building where there i no cash tlow trom the operation. In this particular case.
we have a factory which has been producing. and where the panicipants are going (o
address the new market. which 1s the market for airbags for Russian awtomobiles and for
automobiles in Poland and clsewhere in Europe. So 5077 of the company is owned by
Chicago Resources Russia Limited and the other half is owned by & Russian joint stock
company Griboyedov Enterprises. T hiave chosen Chicago Resources as the U.S, comprny
because. as an aside. [ should tell you that my banking career was spent mostly in Chicago
with two financial institutions there and also at the business school in Chicago and so if you
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have questions about banking, please do not ask me about the English banking system,
because [ am relatively uninformed about it

The U.S.S 15 million loan is designed 1o pay for new equipment to manufacture airbags.
The 5 million tor the buildings and the § million for the infrastructure. T assume in this
case, come from the partners that already work with this company. This company exists and
so we would describe this as being an in-kind contribution of equity.

There is an important question about how you address important 1ssues of valuation here,
but this is not the forum in which we need to discuss it, but clearly it a company in Russia
is contributing a building. some land or some machinery we have to be able to reach some
Kind of agreement as to its monetary vahue,

The other point about this 1 working capital. We have assumed for the purpose of this case
study that not only will an intermational bank be providing long term capital but there will
be a Russian bank. which we have named the Bolshoi Bank which will provide working
capital. What do we need that for! We need that because o1 the fluctuations in the
company's ability to produce. its level of sales, s level of inventory and level of
receivables. Clearly a company operating in Moscow will need the services of a local bank.
In this case we are working on the basis that the focal bank will have a U.S.S 3 million
equivalent in roubles available for working capital needs This will be an unsecured loan.
Clearly in a situation like this where an international bank is making a long tenm loan. it
will wish to have as much seeurity as possible, The local bank that is making the working
capital facility available may well require security of its own. In relation to the banks we
are working with in Nizhny Novgorod, for example. this is an isstie which would be for
discussion between the partners and between the two banks. The summary capitalisation
shows you the contribution of equity and debt.

Generally speaking when we are reviewing projects at the EBRD. we would like to see a
muinimum of arout one third of the project supported by equity. Clearly the more equity you
have the lower the financial risk. Financial risk is bascd on the tact that if you have debt
you have to make repayments of principil and payments of interest. rezardless of the
company’s profitability. The equity holders receive dividends. in theory only when the
company is sufticiently profitable. It the company is i a relatively fow risk business then
cleardy it can support i higher level of debt because it has i consistent income.

A company that is involved in high tech manufactuning, in a new process, in markets that
are difficult such as fashion clothing. their profitability is going to be higher. but their
financial risk is also going to be higher.  In projects of that son. we would eapect 10 see
more equity and a lower level of debt. In this case under discussion we have e third
equity and two thirds debt. which would seem about night for a manufacturing company .

The issues that we come to shortly, the issues that Melisse Schwartz will address. are the
legal issttes of how you secure the Toan. but also the issues of the structure of the company.
We are assuming that this company was originally set up as a joint-ventue nnder Sovic
legistation and fas recently been transformed into a joint stock company. In tact there are i
number of projects the EBRD is looking at where there is the issue of whether of not the
company wishes to comert. to make this conversion from the joint-venture satus o4
limited liability joint stock company, because there are major degal issues, there are
expenses and so on. and this iy something the bank. and specificatly the bank and its
lawyers will want to address in detail.
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Coming onto the key credit issues. these refate specifically to the ability of the project to
continue to operate. Now in the case of this project. where we are assuming that there is
some building work 1o be done, the installation of machinery and so on, we want to make
sure. as a bank. that this project will actually come together in a meaningtul way. Generally
speaking we will require o completion guarantee. Now this is not a guarantee of the loan it
is 4 guarantee by one of the participants, in this case Chicago Resources. that if additional
money is needed to complete the project. that the money will be forthcoming. either in the
form ol equity or inter company debt. The last thing the bank wants to have is a project
which is two-thirds complete and where the partners walk away. where we have neither an
angoing business nor @ completed assets. No bank is in the business of manufacturing
abags. The technical expens are in this case Chicago Resources and Griboyedov
Enterprises so i completion guarantee is always vital

Now i this case we are saying “well, the conapletion guarantee is from a company based in
Chicago which has i credit ring of. for example, A+ by Standard and Poors. Are we
happy that they will be able 1o put in additional cash it necessary™ The way we would
determne this iy by conduting a credit analysis of the U.S. company. It we were talking
about - privately owned company, or a4 company that was relatively weik, we might
conclude that we did not have enough cerainty, in which case we would seck support
passibly trom the Chicago company's bank. We would say “Please. would you get us i
standhy letter of credit or guarantee from your bank saying that 1t you have to put in the
addiional cash that in the event. you. Chicago Resources are uneble to do that. then the
bank will put the money ininstead.” In this case there will be a it of sdy one, two, or
three miilion. whatever s appropriate. The financial statements of the company itself o
which we are lending.

I this case. we have o company which has been unprofitable tor the Tast couple of years, it
has i accumutated deficit. We need o know what is going o with the company. For this
particular project. T have asswined that the financial statements have been compiled by un
international auditor. Now a compiled statement may look like an intermational set of
statements produced according to the Generally Accepted Accounting Principles or any
other international standards. The problem is that & compilation means simply that the
acvounting firm has tiken information trom the company and presented it in a standard
tormat. It does not mean that there has been an audit of the company . a review to make sure
that the information provided by the company gives a tair and accurte picture of what the
company is doing.

Inie cine hike this, the bank might well require that an audit be conducted of this particular
borrower. This is an additional expense and so this would be arother point for negotiation
between the bank and the borrower. These are the issues of technology. the market, how
many airbags can the company sefl. who will buy them. if we have an off-take agreement.,
how can we assure ourselves that the entity which has contr icted 1o buy the product of the
company will be able and willing 10 pay for the producr, So it may require the credit
analysis of the companics who are the customers of Moscow: Manufacturing.

I mentioned  carlier the subject of management. Thiv 1 absolutely  crucial. I the

mamagement is not competent or management changes during the period of the life of the
foan. this can have a dramatic ettect on the company s pr itabihty

81


http:itint.ev

There is the issue of the credit worthiness of the Jocal bunk. IF the Tocal bank ha problems
we do not want our customer 1o lose cash balances and indeed we want to nithe sure that
the working capital line remains available, We may have 1o doan analysis of the local bank.
In this case we have assuined that the Tocal bank, the Bolshor bunk, is o sharcholder in the
Griboyedov Enterprises. so it has @ strong interest in ensuring that the working capital
facility is available

This is. such is the structure of the loan whether the foan should be tixed rte or floating
rte. whether the toan should be in dollars or DAL or Swedish Krona, these are all the
issues which have to be discussed in arder to assure ourselves that the financial risks that the
company is taking on are manageable.

The last point of the key credit issues 15 the tundamental issue that the support o the
company by the sharcholders is vitab 1f the sharcholders hine contributed o significant
amount of cquity. if they have spent management tme involved in the company. of
technology. we can assume that it problems arise than sharcholders. instead of walking
away and Jeaving the bank to pick up the mess. will take whatever achion s necessary o
ensure that the company continues.

At this point, I would like 1o just conclude by summarising a couple of points from
yesterday's presentation as to why bank needs security. We heard about the certainty and
comfort with the respect to ownership. Security 15 required for comfort. The bank docs not
want 1o possess the company. It does not want to have to run it it does not want to hase to
liquidate it. 1t is an ongoing business to which the bank 1s lending. [t the business ceases o
be ongoing. then the value of the seeurity is dramatically reduced. Security is the Tast reson
for the bank to get paid. 1 made this part of the beginning and want 1o conclude by
aressing it the bank will take possession of or liquidate seeurity s Tast resort. otherwise
there is no puarantee the bank will get its loan back. And even if it does get ity loan back.
the amount of time and effort and management concern that the bank has w put into it will
ensure that although the principal may be repaid the actual value to the bank ot having a
foan on its hooks tor a period of years or they will effectively be completely lost. The cost
of administering a bad loan is extremely hard even when the bank can be assured that it will
be able to recoup its principal completely. At this point I would like 1o hand over to
Melissit. who will go 1o the paints about the types of seeurity that we will be looking for in
this particular case in order for that the bank can liave some measure of control over the
company and can assure itself that the company with continue to operate.

3. The Role of the Lawyer in Russia and the CIS: Creating Security under Russian
Law

Melissa Schwartz,
Attoraey, Chadbourne & Parke, Moscow

I am gomng o try and cover the lepal issues that relate to what Nicolas has just explained,
going through the case study. There are three points that 1 want to go through which are the
typical points that we would look at if we were broupht in to advise the lender or the
borrower on this transaction.

The first s the standing of the borrower and of the shareholders. The second has to do with
the actual tenns ot the loan and any approvals or licences that are needed. And finaliy, and
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probably maost importantly. for today's discussion. is tooking down the list of seeurity
requested by the bank and seeiny whether the borrower can provide that security under
Russian faw today. When I go through these issues [ know T am TOINY L0 Taise more
questions than I can answer. especially with respect 10 tay issues. And my goal 18 not o
answer all the guestions but just to tlag the paes especially with respect to the tay side, so
that when you are looking at the transaction you at least know when to be sure and o call in

the tas specialist

With respect to the borrower the 1irst thing to look at i does the borrow er legally exist. As
Nreolas mentioned mthis case and has happened in many other cases, the horrower was i
jomtsenture created under the Soviet rules of Decree 49, and the following guestion contes
up: what happens it the borrower does not want to re-register in one of the forms that is
permitted under current legislaton. On the books there is a mile that sivs that the Soviet
jomt-ventares must re register, but there dre no sanctions. on the books, m the case that
they do not reregister in o different form. In the past we have found in toan transactions
that the Iender typeally will sequire the borrower o tanstorm itselt, and there are basically
two popular types ot legal entities  cither linmed lability pannerships, or joint stock
vempanizeThey are both private. enjoy Tanited Tability, and the important thing o check
vthat degal succession s provided tor. sothat all the rights and obligations ot the
fotnt venture transter over to the new tegal entity.

What we would ask to see toensure that the borrower legally exists are all of its foundation
documents. its charter. registration certiticates any amendments o their documents. we
would dook at both local and tederal registration certiticates. Unforunately in Russia today
yorcannot get adraw down. you cannot get some sort o certificate ot good standing. So
the best that you can do. s o see that the company was registered let us say bovear ago
and 1o check those registration: cetiticates and ask for representations and warrantics that
the company is i compliance with all Taws. It may be possible to get o centiticate from the
tay suthorities that the taves have beew vaid or that at feast as far as they know nothing is
oubstanding. But i our experience, the registraiion authorities will not issue i certificite
sy g as of today the company s legally registered, there s adifterence.

The second step s e ook at who are the sharcholders of the borrower with respedt to the
Chicago company - s tarrly sumple The US s more acoastomed 1o providing the Kind ot
documents that the bankers are Tooking tor. With respect to the: Russian partner. vou need
to o litde deeper o the soenano that we have creatad the Rassian partner s a fonner
state cnaerprises As ot fas been privatised, vous need o Jook at their chianter. their
privatsation: plan and more reestration: cemmiticates 1o be sore that the prvatsation wis
completed i accordance wath the Law, and 1o be sare that it cannot be undone. And you
ha e to mithe sure that b the tne that the jomnt venture was tormed that they had all of the
appropriate approvals to torm the jomt venture

I oar hypothetreal case heres it was o Soviet jomnt senture under Decree 49, The Russian
partnerat that e was probably astate enterprise. Did they get all the proper state
approvals both o pattiaipate e the ot venture and to make it contribution to the chafer
capital Wath respect to that. it there s a lease. if they are providing the lactony space, it
they comtnibuted cenmn equipment. who sotually owned 1t at the time the JOIRE A CHIUTe Wity
formed 1s very important so that you can be sure they b the appropridate state approvals,
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When they were privatised along the way. T am sure their name changed: an amendment
should be made 1o the chaner of the jointventure reflecting the changes in the corporate
status of that sharcholder.

The third point 1o ook at with respect to the borrower, is whether it has all of the
authorisations and licenses 1o carry out its business. Our case is a fittle similar, intentionally
so. becanse we selected manutacturing. I this were a telecomniunications joint-venture for
instance. it would be very imponant to fook at the license that the joint-venture has, to iry
and get some sont of cenificate from the Ministry showing that the ficemse was still in

effect.

One point that T just want to raise here. and then set aside. because it does not relate 1o this
case study, iy that heenses, including hicenses from the Ministry of Conununications, are
not transterable. Nearly all of these licenses say at that bottom an large letters that the
license "My not be transterred, assigned. or pledged” and a few more descriptive words so
the question tor the bank s it the company goes into default and you have a pledge of the
enterprise. and you want to run the company . what risk do you have that the license will be
revoked.

The fourth point relating to the borrower relates to their management. Many times clients
have come 1o me and said. we are @ panner ina joint-venture. we have operating control, it
is a fifty/ Dty jointyenture (ke our case herey but we control this jont venture. And then |
ook at the documents, what T see s a deadlock on every imponant issue. Hnder Russian
law there is a small group of dssues that mast be decided by three quarter vote. That
imvalves change of charter caputal, hymdation and changes o the chaner. Asude from those
there are other operating decisions that typically the chanter will say need to be made by
majority vote. Fitty ‘fitty does not give you control

What some joint ventures have written m their documents is the partner A gets to nominate
the generad director but ot s subject to continmation by partner B And it there 15 no
mechanism tor a deciding vore. T do not see operatmg control. It is veny unpontant if you
are tooking at management, to see who can break the tie. Typically it is the Chairman of the
meeting of patticipants of the sharcholders meeting. of the board of directors. who iy key to
look at that

In this scendnio, one of the things Nicolas and T owere talkmg about s the wdea of a
technology assistance agreement. This would enable the Chicago company o provide
cettain technological assistance to the joint-venture. to ensure that the project is completed
suceessfully - There are two issaes relating to this that really need to be tocused on. First iy
the people who are coming in. who are going to be on the ground. providing the assistance,
who do they answer 10 How muoch flexibily do they have under the terms of this
technology assistancy programme. How much tlesimlity . how much authority . and what
happens if there are disputes between these people being sent i and current management.

The second set of ssues relates more 1o the Chicago company: at they earmn income from
providing technological assstance e Russia they are subject 1o Russian tax, which as an
astde s semethimy they should really be considening

Onee yvou have zone through all that and vou know the borrower exists, the sharcholders
exist, the management structure s sitable to achieve the goals of the project. the neat big
arci 1o look at s the actual doans I this case because the equipment 15 not a capital
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contrbuhion it s subject to customs duties, o is oyt be sabyect o Value Added Taw,
and when the bankers are caleulanng how much money s needed tor all the equipment. it as
agam amponant 1o look at the iy sides That gy me to security, probably the most
Huportant part of my talk

Phave compiled w landry hat of secunity that 1 obehiese would be ashed for in this
tramsaction.and discussing o with the other panelings, we think this s very comprehensive.
Myconclusion s that mest of the secarities that will e requested can e provided under
Russiae iw o The question due to hugh notary tees and registration requirements relates to
the contund time needed o create entoreeable security mterests

The sty typadly requested by the Tender s pledee of the enterprise as o whole. The
Lawan Pledee specttically allows the pledemy of an enterprise s i whoele, the pledge
world extend tooall of the assets all of the valuables on the balance sheet, and then VOl
have vot the whele package You have also got g uotary fee e the amount of 37 of the
value or the enterpriseand you have o requirement for registration of the pledec, One thang
to consuder s do vou need the pledee of entie cnterprise or would the pledge of cenman
companents be sutficient to meet the needs

Hhe second thine topieally asked o s apledee of the feasehold mterest In our seetario we
presumed that the pomt venture feases us Bctony spaces T this case my presumption s this
v tprcal momany manutactinmg oint ventures. s hat the feases between the jointyentare
and the Russean shareholder Tt the Russian shareholder actually has tile o the building. to
the tactory o then state approvals gy not be needed. especially e our case where the
Rassian parmer has been privatised You need 1o take o caretul Took at the lease agreenent
tederemune whether the dessor s consent s required tor the pledee, but in TN Cases ot
will not be necessany s I this cases becanse 10y manutacturing specttically o pledye of the
tecerables wall be importani - I s cases 1t has been proposed that the hank receive a
pledee of the recenables under the long term supply agteements. Agam. the Pledee Law
specitically allows the pledee o ghtss this isa nehe o recenve funds i the tuture and 1 s
acceptable o nrovade a pledee of recenvables nighe now under Russian Law - Likewise 11 18
possible to pledece other mam contracts tor the purchases of the new machinery that will be
tequired You can plodee the equipment and other assets of the COMpLny

The next e on the list s tpreally an assignment of the insurance policy benetis, This oo
docy not present a4 problem Under the Russin e on Insarance this s permitted The
lender shouldd just be named as a loss pavee ander the insarmge pohics

Che fender tprcally wants apledee ot bask accounts. This raises two diflerent issues: i the
bank account 1 m o Russian authonsed bank, gt can be pledeed. 1t the pledye s of i bank
aveount e a toreren bank ot can also be pledged. bt the dender should pust note shat Russian
compaiies must have a hicense moordes o e an ot shore bank account The licenses tor
ot shore bank accounts. typicathy contam a senes of conditiens tor the mamtenance of the
aveount. Towall provide where the money can come trom, where the mones can go o oand
vou need tobe sure that your pledee is not gome tomtertere with the terms of the lieense.

Anegative pledee onall toture assets s adso permitied under the Lo ol tinally . a pledee
of the rerests i the jomt ventuee by the sharcholders s permitted This s trae under the
old Cral Code. the new Cral Code Wath respect 1o the pledge of 1ne shares, there s one
mpotant pomt e be made Inoour cases where the jomtventure has now heen
tereentered. s no longer ajoit venture, fet us sy ot s a lited hability company . the
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interests are not deemed to be securities under Russian kv, So the pledge of the interests is
not subject to registrtion. If the joint-venture were re-registered as a joint stock company
then the sharcholding interests would be securities and you would have to register. In terms
of the comfort level of the bank, it may be better if it is registered but you should nete that
the pledge agreement does not become effective until the date of registration.

4. Putting It All Together: Documentation and Registration

Alexel Zverey,
Linklaters & Paines, Moscow

Melisst Schwartz spoke in detail about the role of the attorney in Russia in giving advice
and providing consultation services to bankers, Western bankers who are extending secured
loans 1o Russian enterpriscs. You heard about the difficulties that confront lawyers and
about their problems. T would like to add a few words about these difficulties. It was just
said that there exist at least two levels of fegislation in Russia: federal legistation and local
lepistation. As for the system of mongage legislation. it o is being developed at several
levels. In my opinion, federal legistation regulates these issues inan extremely meagre
tashion. As tor docal legislation. I must admit that the Moscow government has gone
somewhat turther - issuzs relating to security in Moscow are somewhat more developed.

In addition to the complexities relating 1o the exisence of several levels of legislation, there
is also the difficulty posed by the existence of various types of authorisations that must be
obtained by the lawyer or banker who intends to extend or obtain such a loan. These
authorisations, to be more precise, the quantity of them, sometimes reaches an absurd
number. Several days ago one of the newspapers carried an article about how one of the
fargest oil companies, Lukoil. had to go through 49 agencies and obtain approval from 49
agencies in order te build just one fuel station in Moscow,

In addition. there are difficulties posed by different legal regulations governing morngages.
The regulations governing personal and real propenty and pledges of rights are completely
different. Incidentaliy, this is in contrast to the model taw that was drafted by specialists
from the European Bank for Reconstruction and Development. which proposes a single set
of regulations, as John Simpson just said.

Another problem confronting lawyers in this case is the lack of an entorcement mechanism
in many instances. This was discussed in i fair amount of detail yesterday. and this has to
be brought up azain and again in order to finally bring legislation to the required
understanding ot the problem. The  Anglo-Saxon legal school has the  institution of
representation and warranties. In Russia the rights of investors have to be protectzd by the
investors themselves, for the most part, since this institution is lacking. So this has 1o be
done by cither the bankers themsselves, as in our case study. or by lawsers who work on
their behalf. representing their interests, and veritying all the information that has to be
verificd. What has to be verified by the bank in our exampl - and by its lawyers. where do
they find the information. and how is the secarity registered  these are perhaps the primary
issues confronting lawyers.

And there is one other question: why does all this have to be done? But I think that all the
conference participants have been answering this question for two days now.
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The fact is that the importance of securing the performance of obligations for investors,
foreign and domestic alike. is hard to exaggerate. And as is rightly noted in the introduction
t the Model Law on Secured Transactions drufied by the European Bank. guarantees of the
repaviient of invested amounts are i many cases the first and main concem of investors.
Perhaps the key issue here is the registration of secured trnsactions. It is the registration of
a pledge that creates legal consequences in the form of @ security interest in real property or
ather types of propeny or rights, a pledge of which is subject to state registration. The fact
is that in practice real property has been registered up until now ., which is to say that the
technical registration of parcels of land or buildings has been carried o, But the
registration of rights 1o this real property has been vinually absent or not carried out.
Moreover, there has been no aceeptable mechanism for veritying encumbrances with respect
to various properties.

And o, 101 noaccident that various types of amusing situations arise in practice. One such
curions incident was mentioned yesterday by Lane Blumenteld. when a Soviet-Hungarian
jrint venture was able to obtain loans from five ditferent banks secured by the same
building. However, legal optimism is offercd by recent etforts, in panticular by the Moscow
govemment, to-streamline the system for registering transactions involving  property.
registering mortgages, and introducing a unified register of mongage agreements. For
axample. Moscow Government Resolution: No. 788 of  September 20, 1993, “On
Introducing a Unified System of Registration of Mongages | Pledges] and a Unified Register
of Mongage [Pledge] Agreements on the Territ. ry of Moscow." specifies the pertinent
regulating agencies charged with state registration of mortgage agreements on the territory
of Moscow. [t provides for the introduction of a unificd register of charges, establishes
list of types of propeny subject 1o mandatory registration, stipulates instances in which
registration of morigages is to be denied, and establishes liability of registering agencies for
failing 10 observe registration regulations and failing 0 ensure accurate and  full
mtormtion.

It 15 notewonthy that, as stated in the introduction to the Moscow Government resolution.,
this statute pursues the aim. among others. of safeguarding the rights of physical persons
and legal entities 1o obtain reliable information regarding mortgages. And so what agencies
will be contacted by the lawyers representing the intevests of our bank. that is the bank in
our case study. and wiiat are the functions of those agencies? There are currently about 12
registering agencies in Moscow: they are divided by arcas of registration, which are
classificd mainly in terms of types of propeny and their specific attributes.

The main such agencies of interest to us in here. in this example, are now before you.
Ranking first is Moscow's Property Management Committee. It registers morngages of
ouildings. structures and  nonresidential  buildings and  authorises  the registration of
maorgages of enterprises that constitute state municipal propeny of the city of Moscow and
real property assigned to them. It is followed by the Moscow Municipal  Technical
Inventory Othce, which way already mentioned today and is discussed in the Moscow
Times wincle that Lane Blumenteld mentioned. The Moscow Mumcipal Technical Inventory
Office aad its district offices register mortgages ot residential buildings,  buildings,
structures and non-residential facilities that are not pant of the city of Moscow's municipal
properiy. [ have put in third place. not in terms of importance. but simply in terms of
order. the Moscow  Land Commitiee and it district offices. In accordance with the
dehmirition of powers established by Moscow acts. it registers mongages of tracts of land,
as well as montgages of buildings. structures. facilities., enterprises, and greenbelts and
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other groups of trees that are not included in the forest fund. along with the tract of land.
Then comes the Moscow Registration Chamber.

The Moscow Registration Chamber simultaneously maintains the unified register of
mortgages. It registers morgages of enterprises of any type of ownership. if the morgage
relates to the enterprise as a whole and its structural units and divisions as propenty sets.
including sets that include material and nonmaterial assets, personal and real propernty. and
the enterprise’s debts, and it forwards infornation on the registration of a morngage of an
enterprise directly relating 1o land to the Moscow Land Committee. In-addition. the
Moscow Registration Chamber conducts voluntary registration of pledges at the request of
pledgors or pledgees. As the agency that maintains the unified register of pledges. the
Moscow Registration Chamber keeps a data bank. operates a unified archive of copies of
mortgage agreements, assigns 4 number or code in the register of pledges. operates an
automated information service system, maintains entry books, and so forth.

And so as [ nientioned. there are about 12 ditferent agencies in Moscow at present. each
one specialising in a given sphere. In connection with the fact that montgages of real or
other propenty. as well as mortgages of rights. are subject to different legal regulations, and
in connection with the fact that the procedures for vegistering various types of propenty have
their own specific features, the bank in our case study could and should have sought advice
on drawing up not one but seversl mortgage agreements.

Melissa Schwanz spoke about the types of these agreements: they would be, it seems, o
separate agreement pledging real propenty. and a sepasate agreement pledging a bank
account and pledging future proceeds and goods in circulation: in addition. the new draft
Civi! Code also provides for a pledge of goods in circulation. Since the Morngage Law
leaves the regulation of very many issues 1o the parties. the concrete form of these
agreements is the subject of a separate discussion. and T vl not go into this.

Let us go back now 1o the registration of mortgage agreements perlaining to property. any
mongage of witich has to be registered. There is a certain list of requirements that must be
met in order for a mongage to be deemed registered. The mongage agreement or the
mortgage itself is deemed o be registered when, fint of all, a code number of the unified
register of pledges has been assigned to ity second. when the mandatory entry of the
montgage's registration has been made in the aforementioned registes: when the required
number his been entered on the mongage agreement and the affidavit: and when the
proper’ . executed copies have been forwarded to the unified mongage agreement archive
and to the agency maintaining that register, which is confirmed by the signatures of officials
of the registering agencies and their stamps. The written consent of the Moscow Property
Commitiee to 1 morgage is required in instances in which the mongage of a building,
structure. facility. or enterprise that constitutes state municipal propenty is being registered.
The same written consent 10 4 morgage or consent of the property owner or its duly
authorised agency is required in instances in which a mortgage of an enterprise is being
registered. It is also necessary to append documentation on the valuation of the collateral,
and. in ninth place. a description of the documents submitted. since, as you can see, there
are nine points requiring documents: a very, very larse number. What are these documents
1o be submitted to the registering agency”

First, there is the mongage registration application, which must be submitted in two copies.
Second. there is the morgage agreement and two notarised copies of it. Next come all the
documents mentioned in the mortgage agreement, two notarised copies of them. There are
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receipts showing that the state fee has been paid. and the geographical code centificate.
which shows the characteristic geographical poims of the property. it the mongage of un
enterprise, parcel of fand or other type of real propenty is being registered.

About five months, just under that, have passed since the mayor of Moscow issued
Directive No. 288 of June 1o, 1904, on the registration of transactions imolving the
property of physical and legal persons in the city of Moscow, During that time the propenty
registration administration has registered nearly 50 mongage transactions. Is that a litde or 2
for? 1 think Bt is an extremely small number. The fact is tht only very sophistcated
investors and their Tawyers are king advantage of the passibility of verifving the
correctness of the documents drawn up and checking to see how clearly the rights of their
partners have been registered. T hope that this situation will be rectified in the near future
above all in Moscow where, inmy opinion. most of the work is going on although, it is
true. T am not very familiar with the practice of other cities, and that new acts will be
adopted at the federal Tevel 1o protect investors” rights and interests more fully.

5. Conclusions and Summations

David Fagelson,
Director for Law and Governance, IRIS Center, University of Maryland

This conference has highlighted numerous crucial clements of « regime of propeny
institutions that are necessary to free up the vitl credit that is necessary for investment,
Russia and the other member states of the CIS are moving steadily to building the necessary
institutions, protecting the secured interests, but the very realisation of how important it is
10 take these steps reminds me of an incident that a colleague of mine mentioned to me on a
Msit o another country with @ much different attitude about propenty and the enforcement
of propenty and comract rights, He was meeting with the Minister of Justice of this country
and who told this person that the lack of protection of propenty rights and the lack of
provision ot security interests made their country’s laws unfriendly to investors from within
the country and from withowt. Ile said to lim he doubted whether anyone would risk their
money without those protections. And the Minister replied. "We don't want anybody to
invest in our country for pmm or to protect their propenty. we want onr investors 10 invest
because they tove our country”’

Well T think that this conference has shown us, if it has shown us nothing else. that love is
not enough, it is not a sufficient incentive to make people invest their money and to risk it.
But while love may not be enough, it does appear that « omfon and security is a4 main
motivation for people to put their money a risk. And in order to achieve this comfort. this
conference has discussed the important legal and political and administrative mechanisms
and institutions that are necessary to be put in place. Some of the main elements that were
discussed to provide this security were the clear title and ownership of propeny, the
enforcement of propenty rights. and the ability to establish and o enforee priority of secured
interest. There was a second theme which also was discussea, which wis implicit in the
discussions of this conference, and which was mentioned by Professor Makovsky and
speitker Mityukov, who bracketed the first day's discussion.  That was that the economic
goals of a seeured propenty segime are shaped by the political iustitutions and the political
preferences @nd the history of the country that is establishing this regime. These issues are
now being debated by the political institations and by the people of the member states of the
Commonwealth. And it is of course for them to decide on their own what direction that will
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take. But to the extent that this conference has helped to suggest some of the technical
elements of secured lending and what the implications of it would be if taking one path or
the other then it will have played a vital and mstructive role.

I would like to thank the organizations who have made this conference possible, in
particular I would like o mention the Inter-Parliamentary Council, the Assembly of the
Member Nations of the Commonwealth of Independent States, the High Arbitration Count
of the Russian Federtion, who have generously hosted our proceedings. the Research
center for Private Law, the European Bank for Reconstruction and Development. and the
US Agency for International Development. If any of you, or your colleagues who were
unable to attend the conterence, would like to reter to the discussion that took place these
past two days. they will be available in both Russian and English from the IRIS center. or
the European Bank for Reconstruction and Deselopment.

Andre Newburg,
General Counsel, European Bank for Reconstruction and Development, London

Allow me to thank the hosts and organisers of this conterence. We have leamed quite a lot
in the past two days about secunty legislation in Russia and in the other CIS states. and
about achicvements in this field. T hope that the subjects of the conference. as well as the
Furopean Bank's model Taw, were useful. 1 expect that such exchanges of views will be
usefu! in tae future as well,

I believe some key points have been made during this conference.  Security plays an
important role in financial transactions. Even though a bank may not be relving principally
on collateral m detrmining whether to make the loan, the collateral, as we have seen today
in e case study . provides the kind of comfort without which banks are unlikely to fend. In
order to attract the type of financing that 1. going to be required for Russia and the other
CIS countries, it is therefore necessary 1o have effective and simple security  laws,
Significant progress has been made in Russia, other countries of the CIS and the other
neighbouring countries in creating @ legal framework. But, as this moming's study shows.
there remain practical problems of tmplementation and enforeement. especially in the area
of extrua-judicta] enforcement.

Let me repeat my thanks to our hosts. T especially want to thank TRIS and Lane Blumenfeld
for the tremendous organising work that they did.  And to thank all of you for participating.
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MemayHapoasas Kondepeninsst 1o KoMMePUCCROMY K peIiTOBAHIIO ¢ 00ecedeHies
v Coapyxecrse Hesasnensuix Locviapers coctositacs v Mockne Bepxoshos
apéirpazkuonm  cvie  Pocoiiickon deacpames n o onoadpe 1994 roxa. B xode
KOHDEPCHII JOPHCT LI HaPIaMSHIAPHIL. GUHKHPLL 1L NPCINPHEHIMATe T 1ts Pocei
1 ApVERX eTpat-tieHon CHI 000y ACLUHE BOTPOCH KOMMEPUEUKOTO KPe:LHTORGHIA ¢
O0CCHEUCHIEM ¢ BEAVUIIMIL CUCIHEUITTAMI 1o dpaBy I OaHKUBCKOMY ISV 1
Coemtitennty Hltaron Astepirkn i kspornt, Kondepewurs 6na CHOCEPEMCHHON,
HOO - COCTOATICE HE SO G o IPHHATIGN HEPBON SacPH HOBOTO ]Ik LHeh oo
Koraeked Pocoiin i KOTopost  ConcpaRITel  DOoReHIs oh onepaiiay v
OOCCHICHCHITEM .

Kondepenuis ssitiach pesianraton padorel Esponteitckoro 6ansa i Ilevpa IRIS
T COTCHCTRINO CO NI ST SIHINTC SUTOLORBIN 1 HPOUHN HMYLICCTRCHELIY TPk b
Poceniickon deaepatninm it o seeat CHE . Takase satiinma ovined e o Heonx oM.
T TOlo Q10O KPCIHMIophl  UPeIocTan sl KPeUiThl BHOBL  KOSKA IO LM
HACTHEIM TPEHIPHA THIM

Bravaae sa Komdeperiin 1o Bonpuciast oplatisallonien 1 Hpabosbiy HoMey
RPEIHTOBLID ¢ 00CCHICHCHIENM  BBISTVINLNE  BCIVOUIE  IOpHCTRL  CVILH,
NPARTHRVIOHUIC WIBOKGL 1 0aukipel s Poccnt o CHLE. Hocte sroro mitignie
SUEETHBIC CHCHHAICTRL PACCRSHI 00 SICMEHTAN, HCOONOIIMMBIN LIS $aLHTh
setorosety npas b CHIA 00 Fepone: Cinennaomcrin ns o persona 1 3anaia
PAceNIOTpeinr TAKAKRS  TAKHC  COlpeIe bHLIC  BOHPOCHL  KaK  HCKOBIA  CHILL
HECOCTONTCTBHOCTE B PCTHCT AT,

Ha o wropon Cesn kowdepernn  yuactingn PACCMOTPCT Ha o 9TON GCHOBE
FHHOTCTHYCCKY I TIET0BY 0 CHIVIHIIG D To KOHKPCTHOC HOCTICTOBAHNC BLITIITOCH B
SRTHEBHYIO BICRycctio cpeat vaaciningor ws CHE orHociTe o cooTrerersvionici
G bl KPEIHHTORIHIS ¢ o0CCHeHeHIEM B HX CTPABIN 1T IO BOSMO K HOC T HPUSEHHTD
K ROHRPCTHOMY CIyHato PesVabTarThl 000y ACICHHIL COCTIBITNNCH B BEPBBIT ICHb
Kotibepennm

Orter o Rondiepeninnt VO IHKYeTOl Ba aBILUICKOAM 31 PYCCRos snikay. B oaTod
NYOHIRATT COTCPATITON BOe BBICTYIUICHIST HEPBOTO Tt KORGCPeHILN. 0 TakAe
OCROBHLIC TacTH 0OV AUICHIE KOHKPETHOTO HPHMEPA. COCTOMBINCTOCH B0 KEODON
dent CHOHCOPLL BUCIOTCA. ST0 IVOIKALE OVIel oot ThoBal b VAVYIIC I
HEHHMAHIG COOTBCTCTRVIONINN TIPOAICM B CHOCOGCTROBAT L TLHCIIICH THCKVCCH
OLECCHTSIBHO  CPEACTE HocTpoching  abDERTHRHOIO  PCKIMA KOMMEPUCCKOTO
RpPCHToBaHs ¢ oOccnedeHites s erpanax CHI

Aunpe HuwoOypr Hapuns Kenyan
Fenepanbni iopuanicckmn Jhipekrop
COBCTHHK Hcurpa undopmannounnix pedopm i
Euponeiickoro Ganka HEOPMAUTLHOTO CCKTOpA
PEROUCTPYKIHE B PASBHTHA Moapunemickoro ynmsepenrera

Mot 1995 poaa
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Mexnapnamearcekas Accamies rocyapers-ynacruuxkos Cojipyxecrsa
Hesasuenmuix Nocypapern

Megnap.rasmenrckas Accamiey FOCVIAPCTB-YHACTHHR OB CoapvkecTsa
Hesarpenspiy Focviapers Gulia costalta v Aiasvartl s Mapre 1992 roaa.
Memnap rasenrekas  AccaMmOiaes  HPHIBAHA - OCVIHCCTBINTE  3aKOHOIATCIbHVIO
aesttenantocth bopasiax CHIL nporoants GopysMil cust oGCyACICHHST AKH3HCHHO
BUAKHLIN  BOHPOCOB 11 pUlTHSAUI COBMCCTHON  ICHTCIBHOCTIL B TCCHOM
BIAMMOICICTRIE ¢ SAKOHOIATCIRHBIME OpFaiasi 1ocyiIapers-yuactunros.  [lo
BHHILHATHEBC AccamOicel. RoTopast paciioldaracted b (ICTopHYeCKoM T;mpu\lccxom
Muwopne. v Cangi-llerepovpre. rakAce Npopaasrest KoHdiepeHIN 1t CCMITHAPLL 10
HACVHIHBIM HPOOTIEMAN B TabolHM Tepel CodpyiRecTBOM

Bricimun Aponrpakunint Cyj Pocenitckon (ejrepanun

Coraactno RKouncrwrvinr Pocciitekon deaepattin Aponrpasusit Cyvil sisisieres
BCTELIO  ovaeOnnil citeTesul P p cosran LIS paspellicHHs  HCKIOUITEILHO
JROHOMIMCCKHX  ciopok.  BocieresMy  apORTPAKHLIX  cvios  syosit:  Bercumi
Apourpaskisit CyvIL ROTOPLIT SBISSTO CYIIOM BLICIHCH HHCTAHIIH, BOCCMBICCAT
O PCTHOMLILHLIN Oy B peenyOiankax, Kpagx i obaacrax. CyiaedHast cnereMa
Poccitiekon delepatitin cocTolT 13 peX Berseit. oMo apourpiAHbIN Y0 b
Poccmnexkon heaepattnn TakRe #Meiorer KOHCTTY INIOHHLIT ey 1 Cevinl odureit
VIOZTOBHGH 3 PPz TaHS KON JOPHCTHKILITH

Coraacno Konernryin Poccuiiexon deepamine Boictinn ApSurpaxnnnt Cyi
SBAACTOS BLICHICHT CYIACGHON o alle UISIGHHEON HHCTAHIUICT o 3KOHOMITMCCKHM
ciopas. Bricnnor Apourpagkunin Cyin pactiotoKen b Mockgbe

Hayuno-koncynurarusustit ienrp vacrnoro npasa Coppyxecrsa Hesasneumuix
Focynapers

st BOCCTAHOBICHIS JKOHOMIYCCKIN CBISCH I HCPeCTPORKIE TOPIOBLIN OTHOUICHHT
g pavikax CHI 1pedyeres KoOpIHHAIS o HCKOTOPM®E CTAHTAPTINIAI B PaaBsiTHIL
FPAAIANCKOTO sakopoatestberba, JLost orpy nectent poanpeiae 1994 rona Jiepanty
rocviapers-dienor Coapyxecrsa Hesasneusux Pocviapers Onnn cosgan Hayauo-
KOHCY IRTATHBHLIN HEHTP 118 MOICTHPOBAHMA  TPAAIAHCKOTO  SaKOHOJIATC. ILCT R,
Coszapuetit  Tlemrpos  MOICUBYBIT  UPAAITAHCKI  KOICKC  ORLT OJ00OpPeH
Memnapaasenreronn Accancreen CHIU v okisGpe 1994 roga. a certyac Henrp
PAtOTACT HLT Co$TaHHeM  MOICILHBIN SaKOoHOB 00 aKIoHepHbIy 0OReciBax, o
SUIOTE. O KOHIOMBHIVMC @1 O perHCcIPAlli HCIBIGRIMON CoOCTBCRHOCTH. JTa
COBMECTHAA PAOOTL ABIACTCH BUAKHOI YCPTON KaK LI TapPMONH AN TOPToROTO
fpasa b pastrax CHELD Tak 10 0 caMis 9KoHoMEMeeK N pedhopat B OTHX CTpaHax ¢
HEPENGIAROT 3KOHOMHKON.
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Kommepaeckoe npano

[Eeotn R HBEL pedopst KOMMCPUCCROro HRBA COCTONT B FOM, 9100 BoMoul,
0OMuIEL I e epadbioy  YpoBHE  SONOGETe e, O3 el 1 opicial-
HPAKTHEOR. KOTOpbIe COLIOE DA30BBTT HPABoBOI peskiy L tepevota Pocon k
prioupoii akonosine, Cpear Cpoueii coorit esteanioctr HPHE soney vtipy et
DPSICICIICEN |0 ROMBICCHIO,  KOTOPan  Panoiiael Ll HPOeKIoM  HOBOTG
FpEdcancEora. kodenca. UpinaneR i Kedehe coLicn mpasosy o oclosy  beew
PPt NCEIM atiouteniny ¢ Poconir.

DKOHOMMED # HUHCTHTYIHOBAALRWIC CTPYRTYPLI

PG w0 Hienny 1 skososimeciiy ipoGaes nepexomoro nepuota (EITTH
COmUHOD  CROI NCILI B poekTe TORONOMIRE 1 HHCTHEN OB LHbIE
CIPAYRIYPBT L3 Pano Tl © pocCHCRINE SROHOMHCTAMI 1 G0 THkavn 1al
wpof.evon nepexota Poccii o imaanoson sEonoMitkn k- prinky . Coraacno a1oii
aporpnie TRIS Gy e T B0 LIepmHBITL POCCHICEIN HECe (0B L1011, Pato FHIoUN
BOODJACII BAUCI NPOGIeA AROROMIER 1 Hpasd.  IpoRoInIL coMOHapu H
BOmpeperiit LB DOAMTHEOR 100 HpoGaesant akoROMHEIL.  KOLICKTHBROMY
BOGOPY 1 IPAEOBLIN. HMHCHIEIN TV PRHOYROIN SRO0NOMIELL, a4 lakike  OVIeT
NPEROCTABINT G HOMOUG MOI0ILNM SKOHOMHCTAM,  palo Lol 5 00JacTi
HECTETORTHINA BOPENOTIOT0 eI,

Poitonnan mudpacrpyrrypa

PG nveer wonrpast ¢ AMP O CHIA no noepske  pedopyst poaiiodnos
mippacipy sy pok s Hosey Hesasiensy Focy zapersay Gumimero. CCEP. HDrot
KOHIPAKT  COCIONT  Ha JIBMN COCTABHBIN  Macieits  COLlaune  npasosoii
HHPPACTPY K TY PR B KOHOMBYeCROr 00]oBan e,

I3 Pocenn HPHE ocyeciBager Npory 1o eoreciBenibine Molonoanas,
Kotopott npisinstion Stactee Padsoni ueaip shonoMieckuy pedopy npi
ppastreateree POy smiereperio aronrovieit, askan meds gporpavy - 310
HOMOYL  POCCHIICEONMY  HPABIIEILCTSY B Paspanoike 1 sRCnepTise
AALTEPHATHBHLIY  CHOCONOER  PerynpoBaii  eCrecIBeRnniy - Mononoanii u
CHCHPHeR peqopyapoEim e opac. e,

Arcirrerso Mexnynapojuoro passurust CIIA (AMP CIIIA)

Arenrerso  MeaayvHapontoro passutus Coennnennbix Iltatos Asepnry (AMP
CHIA) costano B 1963 roay i dgunancupyercst 13 gpeacpaistoro diomaxera CIUA no
npockhe  CTpar.  HY/AKIAOUINXCS B aMCPHKAHCKON  TCXHIYCCKOIT  fToMOLLI
coaeiterkint. Bonactosulee spems AMP CIIA axkruwsno jeiicrsyer npitmepio 8 70
CTPAHAN N OCVUISCTRISICT COICHCTHIC BO MHOTHX OTPAcIAN., BKIJIOMas cclIbecKoe
NOSANACTBO,  3APABOOXPAHCHHC,  BHCPreTHKY.  OXPaHy OKpYAKatoulci  cpelbst It
00OpasOBaHIC.



B xonue 80-x roion. ¢ navaiosm v Pocenn HCTOPHYeCKUN pehopaM. cocTosiiied paiil
CORETCKO-AMEPIKAHCKHX I1 POCCHIICKO-AMCPIKAHCKIN BCTPEY Ha BLICHIEM VPOBHC.
PesyubTaToM  3THX  heTPeu  CTQIH COBMECTHBIC VeI ABYX  CTpadH 1o
COTPYIHINCCTRY, HAIPABNCHHOMY HA COACNCTBIC Phlounbiz pedopsan i Poccnn. B
Hacrositee spesst AMP CHIA corpyriimaet ¢ npasnreibeTsos Poceinn B Takiy
OGACTAN.  KaK  OXPaHd  OKPYARAIOUICH  CPeabl 1 passHTHE  TEXHOMOFHIL.
SAPABOOXPAHCHIBL.  CTPYRTYPHAS  HCPECTPONKL  JKOHOMHKI,  1HEPCHOIIoTosKa
CRCINAMHCTOR B vHepreTHRa. B kakIaon  wy o oarnx orpacaen AMP CILA
OCVIECTHIBIET  KOURPETHBIT NPOCKT.  paspadoTalublil 11 0cyVHICCTRISEMBIT  1IPH
COTPYAMMMECTHC ¢ POCCHTICKIM  HPABHTCALCTHONM  H HAHPABICHHOM  Ha  HVX b,
OIPCICIICHIBIC ITPABHTCILUTBOM.

Takme kak o CHIAD Pocenst - odumpias pastooGpasuas crpana. B xose
PLHBOMIRIN ppeodpasosanitt s Poccnn wosnactost  poan, pernonos.  Hosrosy
UMEPHKANCKAS HOMOILL PACHPEACTIHCTCSH PABHOMEPHO W OCVIICCTEIACTCH HE TOLKO
B MOCKBC 3t HEKOTOPLIX APYTHX JCTKO JOSTYHHBIN 1OP  vs. HO I B OPYTHX PerioHay,
boTost uiede #ona Hacistiem Boeroke. Pasnoodpasite Poceni MPOSKISCTCS Cllle i B
TOM, UTO B PASLTHIMHBIN PETHOHAX PehOPMBI HPOHCXOIAT PASHEIMIL TCMIAMIL 18 OZHIIX
VAC YT IOTHBIM XONOM. 2B UAPYUHN TOABKO HAMHHAKOTCE, AMEPHKIICKAA HOMOIL
COCPLIOTONCIL B OCHOBHOM  TaM. ¢ peopMUPOBAHNC OCVILICCTRISICT o ee
YCHCHIHO JY FILe YIS o NPeadpasoBiatitio 3KOHOMEKH HaHG01ee 3aMCTHD.
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Angipe Husobepr

Hospoamre  BRIPASHTL  HPH3HATEIBHOCTL  NOSMCBAM 11 OPrAMH3ATOpaM
Hacrositen Koddeperin,. 3a NocJdeaHNe ABa IHM Ml MHOFOC Y3HANN ©
SAKOHOIATE IbC T 06 ofecnedeHin (sa1ore) B PoceHit i apyruy rocviapersax
CHIL 4 makske o ocrnARennsx v o9Toft ofaacti, Hazeioch, uto nodesHuiap
GBI KAK BOHPOCKL 00CyRIABUIHES Ha KoHBePeHIHL TAK 1 THIOBOI 3aKO0H
Poponeitekoro Ganka. Notefoch Obl AVMaTa, UTo TAKHE OOMCHDB! MHCHIISIMI
ONVIIVT HOZTCSHBIMIL H B OVIVHLEM

HossonTe 1IvOOKo NOG1aroapitTh Bac sa TCPICHIE, KOTOPLIC BRI HPOARILTN 6
CBSSE O OMOHM BCTYHIITCTRIBIM CTOBONM Hi PYCCKOM s3LIKC.

[lpeiacrawisteros. v1o b xoae KoHepeHiti OLT BOMGIT PSil K IIOMCKBIN
MOMeHTOR, O0CCICUCHIte HEpaeT BUAHYI0 ot b hIangcosbx ceikayx. lake
et OaHKIL HC NOJArakoTest IPI OPIHSTIH PEIICHIS o HPEI0C KR IeH I
KPeuima JHilb tee HA e O0CCTICUCHIE, HO  CaMO - 0OCCTICHCHIIC., KaK  Mbl
BICTCTH CCTOARA B BPEM3E PACOMOTPCHIBE KOHKPCTHOTO ¢yyast, oGectietiiae
OAHKAY TARYVIO VBCPCHHOUT L, Oe 3 KOTOPOI OHI BP3CL Ht NPELOCTABAT KPCIIHThL
st nprectenenns punanenposatitad 8 Macrabax.  KOTOpble  OYIVT
neonxomsmbr Poccit e apyrine crpatast CHED 0o91oMy 100X 0IMM b
APPCRTHEHEIC 4 HPOCTHIC sakolbl 06 odectiedetit. B Poccin apyeis erpanax
CHE 4 6 Zpyrix Coceauny crpaias JOCTilrHY T SHAUTC ILHBIL HpOrpece
COSTAHUN  CONTBCICTHYIVILCH  npasosort  Oaswl. Ho o Kak  UoKAsbibaeT
PACCMOTPCHHBI  CCroltHst  VTPONM  HIPHMEp.  HPOJOTALIOT  CVIHECTROBATD
HPAKTHMCCKHC HPOOIE AL OCVITCCTRICHIS B HPRHYIGITCALHOIO 1SHO THEH I,
OCONCHHO B 0OIUCTH BHECVIICOHOTO HPHHYIUTCIBHOTO HCTIO T HE HITSH .

[HossosTe BHOBL TOGIATOIAPHYE HAILHX Xossteh. OCoGo xayy HOOIIATOIAPHTh

Hewrp HPHC w0 Meftna Briostendelania sa DpoIelaiiyio ML 0FpOMHYE)
OPFAHITSAHOHHY 10 padoTy. Criacido Beeat BaM 3a YHacTHE.

208



INTERNATIONAL CONFERENCE ON SECURED
COMMERCIAL LENDING IN TIIE
COMMONWEALTH OF INDEPENDENT STATES .. PAGE 1

Mexuynaponnast Kondgepenuust mo
Kommepueckomy 3aemy, 3ajorv u

Iapautuu B Coupyxecrse He3aBucuMbIX

10103 1010 Tok o c1p. 91

P European Bank for Reconstruction and Development and RIS Center 1995

Allrights resernved. No part of thus publization may be reproduced or transmitted in any form or by
any means. incduding photocopying and recording. without the written permission of the copyright
bolder. Such wnitten peritinsion mualso be chtained before any part of this publication is stored in a
retnieval syateny ot any nature

burapean Bank tor Recomstou tron and Development
One Exchange Square. London EC2N 2EH
Great Britun

and
IRIS Center

2105 Mornil Hall, College Park, Marvland 20742
U.s.a



