
AGENCY fUf ;NTERNAIIOf\jf'l~1...DfEVElOPfvtENT
\NA5HINCTON, D.C.

General·Personnel Policy

BEST AVAILABLE COpy



AGENCY FOR INTERNATIONAL DEVELOPMENT
r

HANDBOOK TRANSMITTAL MEMORANDUM

MATERIAL TRANSMITTED:

DATE
December 13, 1990

TRANS. MEMO NO.
24:25

\ ,

Handbook 24 - Personnel Policy

Attachment 2F - Reporting Suspected Offenses and Making
Complaints Involving Agency Programs, Operations, Employees or
Monies has been reissued in its entirety.

The Table of Contents has been reissued in its entirety to
reflect the changes to Attachment 2F and to reflect the correct
pagination.

SUPERSEDES:

Pages TC-l through TC-5 of the Table of Contents and Attachment 2F in its
entirety (TM 24:19).

, FILING INSTRUCTIONS:
)

"',
I

/

)

1. Remove superseded material as indicated under SUPERSEDES.

2. File the attached in their appropriate places.

3. Initial the Transmittal Memorandum Checksheet (in the back of the Handbook
binder) beside TM 24:25.

* * * * * * *

KEEP THIS TRANSMITTAL MEMORANDUM, which has an up-to-date Checklist for this
Handbook on the back. File this TM 24:25 in the front of the handbook binder;
discard TM sheet 24:24.

* * * * * * *

Address questions about this Handbook to PFM/PM/PCF.

For additional copies of this Transmittal contact MS/IRM/PE.



CHECKLIST FOR HANDBOOK 24
GENERAL PERSONNEL POLICY • •AUTHOR OFFICE: PM/PDE/PP

DATE MATERIAL TRANSMITTED TM NO.

11-30-83 Complete Handbook 24: 19

Aug. '86 New Handbook Index 24:22

7-27-88 Pages 4-15. 4-16 and Att.4B of Chapter 4 24:23

Various Pages 2C-1. 2C-2 of Att. 2C; 20-1, 20-2 of Att. 20; 24:24 •2E-1 thru 2E-4 of Att. ?E

Various The Table of Contents and Att. 2F 24:25

•

•

•



)

AGENCY FOR INTERNATIONAL DEVELOPMENT

DATE
HANDBOOK TRANSMITTAL MEMORANDUM

MATERIAL TRANSMITTED:

TRANS. MEMO NO.

/

\

"\

I
/

Handbook 24 - General Personnel Policy

This Handbook is part of the new handbook series which the Agency has
developed to replace the AID Manual Orders. It supersedes Manual Orders
402.1,403.1,404.1,441.2,442.2,443.1, and 443.2." It descr'ibes the
AID personnel program and enunciates overall policies and practices
as they relate to both the Civil Service and Foreign Service Personnel
Systems of the Agency. It also includes general guidance and requirements
relating to employee conduct and responsibi 1ity.

Material previously contained in the directives which the Handbook
supersedes has been incorporated and no substantive changes in policy
or procedure are intended. However, specific effort has been made to
eliminate internal personnel operations from the Handbook and to
simplify and clarify previous language.

Responsibility/Changes

The Office of Personnel and Manpower, Bureau for Program and Management
Services (SER/PM), is responsible for this Handbook. Recommended
changes should be forwarded to the Policy Development Division, SER/PM.

FILING INSTRUCTIONS:

Initial the Transmittal Memorandum Checksheet (in the back of the Handbook
binder) beside TM 24:1 "

* * * * * * * *

KEEP THIS TRANSMITTAL MEMORANDUM, and file it in the front of the
Handbook binder.

* * * * * * * *

Address questions about this Handbook to SER/PM/PD/PP.

~EEP YOUR AID HANDBOOK UPolO-0m-]



~

)

\
)

)

/

,

AGE NC Y FOR I NT ERN AT ION A L DEVE LOP MEN T

HAN D BOO K 2 4

G ENE RALP E R SON N E L POL ICY

TM 24:19
November 28, 1983



)

)

'\
)

•

PREFACE

Early in 1972 the Agency made the decision to convert the AID
manual orders to a series af specialized handbook.s. In compliance,
SER/PM has developed new personnel handbook.s to replace existing
personnel manual orders. The objectives have been:

-- To condense and simplify directive material.

To place, to the extent practicable, all information and
instructions of general Agency-wide utility on a given
subject in one location.

-- To highlight principal personnel policies, rules, and
regulations.

The personnel handbooks include those rules, regUlations, and
operating procedures which affect more than one Office, Bureau, or
Mission. They also incorporate pertinent Uniform State/AID/USIA
Regulations and portions of the Federal Personnel Manual. They
do not include detailed background information, functional statements,
or internal personnel office procedures, unless this information is
essential to users generally.

There are ten volumes:

Handbook 24, General Personnel Policy
Handbook 25, Employment and Promotion
Handbook 26, Position Classification, Pay, and Allowances
Handbook 27, Attendance and Leave
Handbook 28, Training and Staff Development
Handbook 29, Employee Relations and Benefits
Handbook 30, Separation and Disciplinary Actions
Handbook 31, Foreign National Personnel
Handbook 32, Personnel Actions, Records, and Reports
Handbook 33, Overseas Position Management

(Existing handbook, formerly an attachment
to M.C. 435.4, designated as an AID Handbook)

Each handbook is organized into chapters dealing with a topic within
the general subject area indicated by the title. A table of contents
is included in each handbook. The Transmittal Memorandum for each
handbook will indicate which manual orders and manual circulars it
supersedes; concurrently, cancellation notices are distributed to all
holders of manual orders.

TM 24 :19
November 28, 1983



Personnel Handbooks will not all be distributed at once. Accordingly,
there will be an interim period where both manual orders and handbooks
in the personnel area will be in Agency-wide use. Manual orders and
manual circulars ~i11 remain in effect until they are specifically
superseded by a handbook and canceled by a Manual Transmittal Letter.

Supervisors, employees, and administrative/executive officers should
use the handbooks for general guidance in all matters of personnel
to which they pertain. For unusual problems or counseling needs,
the appropriate office in M/PM should be contacted.

TM 24;19
November 28, 1983
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NOT E

Throughout this Handbook t masculine pronouns are to be

interpreted as including both men and women t unless the

context specifically excludes this interpretation.

Future revisions will take into account the AlP

dir~ctive (HB 18, Part It 2E) of 12/30/75 on the

avoidance of sex-biased language,

TM 24:19
November 28 t 1983
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lA.

CHAPI'ER. 1

BASIC PERSONNEL IDLICY

Purpose

1. This Chapter expresses the underlying principles and philosophies to
which AID is corrmitted in the selection, development, and utilization of its
personnel resources. It deals with general principles and overall objec
tives rather than the details of the specific procedures, requirements, and
standards to be applied. These are spelled out in appropriate chapters of
other AID personnel handbooks. AID is committed to a basic personnel policy
approach which seeks to balance program requirements with its obligation to
the people who carry them out.

2. U>jectives of the foreign econanic assistance program cannot be realized
unless people with the abilities and motivation required to do the work are
in the right locations at the time they are needed. Personnel management is
the process which seeks to achieve this objective. The general policies and
philosophy outlined in this Chapter are designed to serve as a test against
which specific personnel practices and procedures, as well as individual per
sonnel decisions, may be measured to determine whether they are consistent
with overall AID personnel policy objectives.

3. In any organization there may arise conflicts of principle, or valid
competing interests or concerns, when specific decisions have to be made.
Within AID such conflicts may arise, for' example, in weighing:

a. Management's needs and concerns in carrying out program objectives
as against the needs and career objectives of individual employees.

b. The overall good of AID as an Agency as against the goals of indivi
dual bureaus or offices.

c. Short run advantages or disadvantages as against long run considera
tions.

d. Skills of the current work force as against the kinds of skills
needed as AID programs and objectives evolve.

e. Budget and ceiling limitations as against program objectives.

f. Foreign Service rank-in-person concepts as against Civil Service
position-based concepts.
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3. The general principles and overall objectives which underlie the opera
tion of AID's personnel system are:

•

•

•
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4. These and other types of conflict will inevitably occur and must be
recognized as legitimate. The overall purpose in this statement of AID per
sonnel policies is to provide a guide by which valid competing values and
concerns may be accoonnodated, to the degree humanly possible, within over
riding concepts of fairness and equity and with full adherence, in spirit and
letter, to those requirements of law, executive order, regulation, and publi c
policy which must apply.

lB. Overall Agency Objectives and Role of the Personnel System

1. AID exists to carry out the objectives of the United States foreign
assistance program. The ultimate goal of personnel management in AID must
be to facilitate the accomplishment of this mission.

2. In doing this, however, we must also be concerned with the means by which
this end is to be accomplished. AID is committed to a policy of dealing with
its anployees fairly and equitably and in full compliance with all public
policies applicable to Federal personnel activities including merit princi
ples contained in the Civil Service Reform Act of 1978 (CSRA) and Foreign
Service Act of 1980 (FSA), and that of equal employment opporttmity for all
persons including members of minority groups and waren. AID does not view
these objectives to be in conflict. Unless personnel practices comply with
this test, and are perceived by most anployees as doing so, the sense of com
mitment to program accomplishment will suffer and the success of the mission
will be jeopardized.

a. Workforce Planning. To establish AID long- and short-range workforce
requirements (based on program, budget, and workload factors) in terms of
skills needed to fulfill AID's mission. In accordance with Section 2402 of
the FSA, AID is required to establish a five-year workforce requirements
forecast.

b. Work Organization. To organize and distribute duties, to delegate
responsibility and matching authority 8IOOng Agency domestic elements and
overseas establishments in such manner as to utilize employee skills and
knowledge most effectively wi th maximum feasible efficiency and economy.

c. Recruitment. To take affirmative action to identify, attract and
recruit qualified and highly motivated employees to meet the Agency's work
force needs; to supply qualified candidates as promptly as possible while
ensuring that candidates are chosen solely on the basis of actual or poten
tial ability.

•

•
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d. Compensation. To compensate employees equitably for their work

within AID i S framework of classification standards and pay plans; to remain
abreast of salary trends in goverrunent, in the private sector and, at over
seas posts; to be completely aware of payment standards within host countries
to ensure that employee reimbursement does not exceed nor fall below appro
priate levels; and to identify positions which can be restructured to reduce
salary costs and still attract qualified employees·, and positions which
should be restructured to higher grades and commensurate pay.

e. Career Development. To provide employees at all levels, insofar as
possible, with opportunity for career development and advancerent consistent
with organizational needs and employee aspirations; to identify employees
with potential for growth and assist and encourage such employees in the
development and use of their full capabilities; and to maintain a method of
ensuring that employee promotions are made on the basis of merit.

f. Creative/Productive Environment. To establish and maintain a work
environment that stimulates individual initiative, imagination, innovation,
productivi ty , cost consciousness, loyalty, and gcxx:l roorale; to assi st
employees to achieve personal satisfaction and pride in their work; to recog
nize and reward quality performance and initiative; and to maintain an effec
tive flow of communications among employees and managers, upward, dqwnward,
and laterally.

g. 10 ee-Ma ement Relations. To treat all employees equitably and
fairly; to ensure that supervisors managers at all levels are prepared and
readily available to their employees for problem assistance; to provide coun
seling; to deal promptly and fairly with employee grievances; and to maintain
active relations with recognized labor unions and their designated represen
tatives as. provided for by statute and in keeping with the mutual interests
of employees and the Agency.

h. Supervisor/Manager Selection and Training. To select supervisors/
managers on the basis of demonstrated capability and potential for leader
ship; to provide training as required and appropriate in basic management
principles, administrative practices and procedures, and special subjects
such as Equal Employment Opportunity and appraising employee potential for
promotions; to identify and meet long-range development needs of supervisors/
managers; and to evaluate personnel management knowledge and practice of
supervisors/managers and carry out appropriate remedial measures.

i. Deficiencies in Performance or Conduct. To provide appropriate
guidance, assistance, and encouragement to employees whose work does not meet
expected levels of performance; and to plan and implement appropriate actions
such as position change and, if necessary, separation should these improve
ment provisions fail to raise performance to a satisfactory level.



j. Equal Employment OpportlUlity. To plan and complete affirmative
actions to provide equality of opportunity for employment, development and
advancement and upward mobility to all applicants and employees regardless of
race, sex, religion, age, physical handicap, or national origin; to establish
a system for ensuring that all supervisors/managers understand and are dis
chaIging their EEO responsibilities; and to regularly reassess the Agency's
EED efforts to ascertain that such efforts are meeting the needs of the work
force and the requirements of Federal policy.

4. AID's policy regarding the proper role of the unified personnel system is
to build an integrated approach which makes optimtm use of Foreign and Civi 1
Service systems. AID is a foreign affairs agency. Its objective is to
establish a rational basis for making decisions about the filling of indivi
dual positions which will give appropriate and balanced consideration to such
factors as:

1B
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a. The need for continuity and institutional stability in particular,

positions.

b. The need for or desirability of overseas experience in particular
assignments.

c. The existence or lack of counterpart positions in the Missions.

d. The need to create reasonable opportunities for rotation of Foreign
Service personnel.

e. The need to provide career development and advancement opportunities
for employees under both systans.

f. The need to provide maximum opportlUlity for continuity of employment
to employees under both systems who are affected by contingencies that are
beyond thei r control.

g. Relative qualifications of individuals under consideration.

lC. Scope

Thds chapter applies to all employees of AID.

ID. Definition

For the purposes of this Chapter, personnel management is defined as all
those activities necessary to plan for, acquire, develop, assign, support,
supervise and, if appropriate, retire or separate the personnel needed to
carry out the AID mission throughout the world.

•

•

•
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1. Civil Service Reform Act of 1978.
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lE. Responsibilities

There are four centers of personnel management responsibility, each of which
has a major role to play and must complement one another to bring about the
most effective response to the needs of the Agency and its employees. These
four are: (a) managers, (b) first line supervisors, (c) the Office of Person
nel Management and (d) employees (both as individuals and speaking through
their duly recognized employee organizations). The basic responsibilities of
each of these participants in the personnel management process are:

1. Managers

Managers in AID are ultimately responsible for setting the tone for person
nel management. In managing people to meet program objectives they must be
concerned with and very much involved in the welfare, morale, safety, and
wellbeing of the employees reporting to them. They must bear these objec
tives in mind in fulfilling their primary roles of:

a. Ietermining the jobs that need to be performed to carry out the
program;

b. Ietermining the number and kinds of skills needed;

c. Ietermining organization structure, delegations of authority, work
methods and work flow, and individual task assignments; and

d. Creating an atmosphere which takes into consideration the effect of
management decisions on people.

2. First Line Supervisors

a. Supervisors are a part of management, and to the extent they parti
cipate in the kinds of decisions and actions described above they are charged
with the responsibilities outlined. fuwever, they also have unique responsi
bilities in dealing with the employees tmder their immediate supervision
which only they can properly perform. These include such basic supervisory
duties as:

(1) Conscientiously evaluating employees' performance and potential;

(2) t-btivating employees by example, encouragement, and recognition
when warranted;



(3) Exercising discipline when called for;

(4) Counseling employees on such issues as career potential,
training opportunities, and career development plans;

IF2
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(5) Resolving employee grievances at the informal stage; and

(6) Making individual personnel decisions such as recommendations
for assignment and training.

b. Personnel policy statements can only become realities to the extent
that they are followed by supervisors in carrying out their personnel man
agement responsibilities.

3. The AID Office of Personnel Management (M/1M)

a. M/1M has the basic responsibility for devising and operating the per
sonnel systems, procedures, and programs which make it possible for the other
participants in the personnel management process to carry out their responsi
bilities properly. It also has the responsibility for monitoring AID's com
pliance with personnel requirements imposed by outside authorities, including
the U. S. Office of Personnel Management (OIM) , as well as policies and
requirements contained in AID's personnel handbooks. M/1M is also responsi
ble for evaluating AID's personnel management effectiveness and bringing to
the attention of top management the need for action to bring about improve
ment.

b. Among the specific programs for which M/IM has operational responsi
bilities are:

(1) Workforce Planning;

(2) Recrui tment;

(3) Salary Establishment and management;

(4) Personnel Appointments;

(5) Foreign and Civil Service assignment systems;

(6) Senior Executive Service and Senior Foreign Service;

(7) Employee performance evaluation;

(8) Merit prorootion;

(9) Promotion in rank systems for Foreign Service employees;

•

•

•

•
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(10) MOnitoring position management and classifying GS and FS

positions;

(11) Career counseling;

(12) Career development and training;

(13) Emp~oyee relations;

(14) Labor relations;

(15) Incentive awards;

(16) Personnel management evaluation;

(17) Reduction in force; and

(18) Retirement and other separations.

c. M/R1 is responsible for integrating these and other operational
aspects of an overall personnel management program for AID to create a
framework for the kind of personnel system which is responsive to manage
ment's needs, in a context where there is also awareness of and sensitivity
to employee needs and aspirations. In addition, M/EM has a basic role to
play in establishing the framework for relationships with employee organiza
tions.

4. Employees

a. Employees, as individuals and through the recognized organizations
which may represent them, are an integral part of the personnel management
process. They have obligations and responsibilities to which they must be
corrmitted so long as they are employees of AID.

b. As individuals, employees must:

(1) Perform the duties and responsibilities properly assigned to
them conscientiously and with integrity.

(2) ilinduct themselves, both on and off the job, in a manner that
is fully consistent with their status as AID employees and in compliance
with the spirit and letter of Federal and AID codes of employee conduct.

(3) In the case of employees assigned overseas, the responsibility
for constructive conduct extends to the employee's dependents and members
of the family who accompany the employee overseas. They are representatives
of the United States and, as such, must reflect in their personal behavior
their acceptance of the added responsibility this entails.



(4) Avoid the appearance of or actual conflicts of interest that
may cast doubt on the integrity of their official acts.

(5) Make known their concerns and interests on personnel issues and
practices through the channels provided for such expression, includi~ their
recognized employee organizations.

c. It is Agency policy to recognize the constructive role that employee
organizations must play if the objective of an integrated balance of inter
ests and concerns is to be realized. This can only happen if both management
and employee organizations approach the achievement of this objective con
structively and with full understanding of the proper role each party must
play. Agency policy with respect to employee organizations is contained in
Cllapter 4 of this Handbook.
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EMPWYEE RESIDNSlBTI..ITIES, CDNDOCT

AND roLITICAL ACITVIlY

Purpose

This Chapter describes the Agency's ethics program and contains the statu
tory and regulatory provisions governing employee responsibilities and
conduct, including limdtations on political activity, financial disclosure
requi rements and post employment restrictions.

2B. Agency Ethics Officials

1. The Designated Agency Ethics Official/Counselor on Ethical Conduct and
Conflicts of Interests (Counselor) is the officer or employee who is desig
nated by the head of the Agency to coordinate and manage the Agency's ethics
program in accordance with the Ethics in G:>vernment Act of 1978, as amended,
applicable Executive Orders, govemmentwide regulations issued by the U.S.
Office of Personnel Management (OIM) Office of G:>vemment Ethics and Agency
regulations.

2. The Designated Agency Ethics Official/Counselor for AID is the Senior
Deputy General Counsel. The alternate is the Assistant General Counsel for
Employee and Public Mfairs.

3. The Assistant General Counsel for Employee and Public Mfairs (GC/FPA)
and the Attorney Advisors assigned to that office are designated Deputy
Agency Ethics Officials/Deputy Counselors. Receipt of any doctnnent by a
Deputy shall be deemed to be receipt of the doctnnent by the principal
officer.

)

.,
\

)

2C. Policy and Authorities for Current Employees

1. Code of Ethics for G:>vemment Service. All AID employees are expected
to adhere to the principles ex:pressed in the Code. It is also applicable
to the families of employees where adherence is implicit or where nonadher
ence may tend to be prejudicial to the foreign policy interests of the U.S.
G:>vemment. The text of the Code is at Attachment 2A.

2. Statutory Provisions. Sections 203, 205 and 208 of Title 18, United
States Code, are set out as Attachment 2B. In addition, the regulations on
Employee Responsibilities and Conduct at Section 10-735-216 set forth addi
tional miscellaneous statutory provisions. The regulations are in Attach-
ment 2C. .



3. Uniform Regulations on Employee Responsibilities and Conduct. For text
see Attac~nt 2C.

PAGE NO.

2-2
EFFECTIVE DATE

November 28 1983
TRANS. MEMO NO.

24·19
AID HANDBOOK

2

•
4. Uni form Regulations on Gi its and Decorations from Foreign Goverrnnents.
For text see Attac~nt 20.

5. Uniform Regulations on Speaking, Writing, and Teaching. For text see
Attac~nt ZE.

Government Officials and
See Attachment

7. Political Activity. See Attachment 2G.

20. Financial Disclosure

L Executive Personnel Financial Disclosure Reports

a. SC1e. The following employees ("covered employees") must file an
Executive ersonnel Financial Disclosure Report. (SF 278, hereinafter
referred to as "report," is set forth at Attachment 2H.)

(1) An employee of the Agef'£y, including a SPecial Goverrnnent
employee, whose position is classified at Executive Level, GS-16, AD-16,
SES, or above;

(2) An officer of the Foreign Service whose class, i.e., personal
rank, is SF'S, regardless of the rank of the position held, e.g., F'S-l in an
SFS position is not a covered employee but an SFS employee in an FS-I posi
tion is a covered employee;

•

•
(3) An employee in a position which is of a confidential or policy

making character (Schedule C) unless the position has been excluded by the
Office of Government Ethics. (Note: The Office of Government Ethics has
excluded all secretarial and motor vehicle operator Schedule C positions);

(4)

(5)
designate.

The Designated Agency Ethics Official; and

Such other employees as the Office of Gove~nt Ethics may
(N:>te: To date no such positions have been designated.) •

b. Fi ling Requirements

(1) Initial report. A covered employee must file an initial
report as follows:

(a) An individual who assunes a position of a covered
employee must file within thirty days of assuming the position (e.g., a
GS-15 promoted to GS-16) unless the individual has left another covered

•
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position within thirty days prior to assuming tre new position; or has
already fi led a report in connection with a nomination or as a candidate
for the position.

(b) An individual who is nominated for a position reqUlnng
the advice and consent of the Senate must file within five days of the date
the nomination is forwarded to the Senate.

(2) Annual Report. An individual who occupies a covered position
and perfonns the duties of that position for more than sixty days during any
calendar year must file on or before May 15 of the succeedi~ calendar year.
The reports fi led on or before May 15 are to include infonnation for the
preceding calendar year.

(3) Tennination Rel{0rt. An individual whose employxoont in a
covered position tenninatese.g., retirerrent) must file within thirty days
of termination unless the individual has accepted employment in another
covered position. The report required by this subsection covers the preced
ing calendar year, unless the May 15 report covering that year has been
filed, plus the period of the current year up to the individual's tennina
tion from employment.

(4) Penalty for Failure to File or Falsifying Reports. The
Attorney General may bring a civil action in any U.S. District Court having
jurisdiction against any individual who knowingly and willfully falsifies or
who knowingly or willfully fails to file or report any information required
by the Ethics in G:>verrnnent Act of 1978, as amended. The court in which
such action is brought may assess against such individual a civil penalty
not to exceed $5,000. Knowing or willful falsification of infonnation may
also subject the reporting individual to criminal prosecution tmder 18
u.s.c. 1001, leading to a fine of not more than $10,000 or imprisonment for
not more than five years or both.

c. Procedures for Ini tial Reports

(1) Presidential ointment of the Princi al Officers of the
Agency. The Designated Agency Ethics Official or designee shall 1 obtain
a canpleted report from proposed presidential appointees within five days
of the submission of the individual's name to the Senate for its advice and
consent, and (2) transmi t the report to the Office of G:>vernment Ethics.

(2) New or Promoted Fmployees. The Washington Division (M/IM/W),
the Overseas Division (M/P11/0S), or the Executive Personnel Management Staff
(M/IM/ER1) shall obtain a completed report from each new employee appointed
to, or employee being converted or promoted to, a covered position. The
report must be submitted to the General Cotmsel within thirty days after the
date of the employee's appointment or promotion.



•

d. Procedures for Annual Reports

(1) On March 1 of each year, the head of each AID Office or Bureau
is requested to designate a subordinate officer who will--

(a) Identify the covered emplo('ees, i.e., every employee who
ImlSt file a report by reason of the employee s personal rank in the Foreign
Service or of the position which the enployee occupies in the Civil Service;

(b) Distribute the reports to these employees;

(c) Request that each covered employee fill out a report;

(d) Cbtain a current position description for each covered
employee and identify the employee to whan the description relates;

(e) Request missing infonnation from an employee who has filed
an incanplete report; and
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(f) Forward the completed reports to the Office of the General

Chunsel no later than May 15 with certification that all employees have
complied.

(2) The Office of the General Counsel will on March 1 of each year
issue an AID General ~tice initiating the SF 278 submission cycle.

(3) As an aid in identifying covered employees, the Office of Per
sormel Management (M/IM/IDE/RP) will provide to each Office or Bureau a list
of employees whose incumbency in a Civil Service position or whose personal
Foreign Service rank sUbjects them to the reporting obligations. In those
Offices or Bureaus having an Executive Officer, that officer is normally
assigned thi s responsibi lity •

(4) In case of doubt whether an employee is obligated to subnit a
report, the officer required to obtain the report from the employee smuld
consult GC/FJ!A.

•

(5) The name and location of each officer wm fai Is or refuses to •
subnita report shall be provided to GC/FJ!A, together with a statement of
the efforts made by the Office or Bureau to obtain the officer's compliance
with the obligation.

(6) Overseas Emplo~ees. Geographic Bureaus and Offices having
overseas enployees (e.g., IG will be responsible for reports from enployees
assigned overseas as well as from their AID/W employees.

•
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(7) lement and Detailed 10 ees. Acting through its Adminis-
trative Officer, FM will obtain position descriptions and completed
reports from all covered employees on complements and domestic and overseas
details.

e. Procedures for Termination Reports

(1) Completed reports will be obtained by the principal AID officer
at overseas posts for employees overseas, and by M/FMM, M/FM/OS and
M/IM/EEM for employees in AID/W. The completed report will be forwarded to
the Designated Agency Ethics Official within thirty days after leavi~ the
covered position •

(2) Periodically, M/IM will provide the Designated Agency Ethics
Official with a list of employees who have been separated. The Iksignated
Agency Ethics Official will notify M/IM of any former employees who have not
filed reports. M/FM will notify any such former employees of the require
ment to file and the applicable penalties.

f. Public Release of Reports

(1) As required by the Ethics in Government Act of 1978, as
amended, reports are available to the public upon written application.

(2) A person requesting a copy or inspection of reports is required
to make a written application stating:

(a) The requestor's name, occupation and address;

(b) The name and address of any other person or O1:ganization
on whose behalf the inspection or copy is requested; and

(c) That the requestor is aware of the prohibitions on obtai n
ing or using the report.

(3) A report shall be made avai labIe to the public for a period of
six years after receipt of the report by GC/EPA.

g. Failure to Fi Ie

(1) When the Office of the General Counsel has been informed by a
Bureau or Office that an employee has fai led or refuses to submi t a com
pleted report, the General Cornsel or designee, shall take the following
steps:

(a) Communicate to the employee the reasons for which the
obligation to file has been applied to the employee, and the General Cbun
sells obligation:



1. To refer to the Attorney General the name of any indi
vidual who the Office of the General Counsel has reason to believe has
knowingly and willfully falsified or knowingly or willfully failed to file
or to report any information required to be reported; or
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2. To recorrmend that disciplinary action be taken by the

Agency against the-employee.

(b) Notify the employee in writing that the decision to refer
the employee's name to the Attorney General as well as to take any appropri
ate disciplinary action in accordance with applicable law or regulation is
under consideration and that the employee is required within ten working
days of receipt of the written notice to sUbmit the completed report or to
furnish any evidence or arguments before further action is taken.

(c) Mter receipt of the employee's reply or where no reply
has been submitted, review the entire available record, decide whether to
accept the employee's argunent, or to refer the employee 's name to the
Attorney General or recomn.end to M/IM that disciplinary action be taken (or
both) and notify the employee in writing of the decision and the reasons
for it.

(2) An employee may appeal a decision of the General Counselor
designee that:

(a) The employee must submit a report;

(b) Specific information is required to be submitted;

(c) The required information has not been suhnitted;

(d) A conflict of interest exists; or

(e) The matter be referred to the Attorney General and/or
disciplinary action be proposed.

(3) The appeal directed to the General Comsel shall be in writing,
and shall be sent wi thin twenty working days after an employee receives
written notice of the decision to be appealed. This appeal shall not pre
clude any other appeal provided by law or regulation of ORf or of the Office
of Goverrnnent Ethics.

(4) The General Counselor designee shall decide the appeal on the
written record and notify the employee in writing of the decision and of
the reasons for it.

•

•

•

•
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2. Confidential Statements of Fmployment and Financial Interest

a. Scope

(1) Chligated Employees. Those AID employees, including special
G:>vernIOOnt employees, specified in 22 CFR. 10.735-401, other than those
designated as "not required to submit statements" by 22' CFR. 10.735-402 (see
Attachnent 2C, "obligated employees") must subni t Confidential Statanents of
Financial Interests (Confidential Statements). (Note: To date the AID
Admdnistrator or designee has not made any exclusion determination under 22
CFR. 10. 735.402(a) nor has the AID Admdnistrator granted any waiver under 22
CFR 10. 735-402(c) . Applications for exclusion determination or waiver may
be directed to GC/F:PA).

(2) Forms. The Confidential Statement of Employment and Financial
Interests (For Use By G:>ve~nt Employees), Optiona.l Form 106, is set forth
at Attachment 21 and the Confidential Statement of Employment and Financial
Interests (For Use By Special G:>vernIOOnt Employees), Form AID 4-450, is set
forth at Attachment 2J. (The forms are hereafter referred to as Confiden
tial Statements.)

b. Submission Regui rements •

(1) Initial Statement. At least ten uays prior to entrance on
. duty, a prospective obligated employee (new, converted or promoted), includ
ing a special Government employee, silall submit a Confidential Statement to
the Personnel Staffing Specialist (Backstop) assigned to process the
employee's personnel actions.

(2) Annual/Extension Supplementary Statements

(a) As of September 30 of each year, an obligated employee,
other than a special Government employee, shall subnit a Supplementary
Confidential Statement indicating any changes in, or additions to, the
information previously submitted. The supplementary report shall be sub
mitted through the officer designated in subject 2Dl(d) to the obligated
employee l s Backstop.

(b) At the time the appointIrent of an obligated employee who
is a special G:>vernment employee is extended, the employee shall submit a
Supplementary Confidential Statement indicating any changes in, or additions
to, the information previously submitted. The supplementary report shall
be submitted to the employee's Backstop. No action to extend an appointment
will be taken unless such supplementary report is submitted not later than
ten days prior to the expiration of said appointment.

(c) If no change or addition occurs, a negative (i .e., l'nO

change") report is required .



c. Submission Procedures.
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•(1) Initial Statement: The
Office of Persormel Management, M R1, 1M OS or 1M ElM, shall request
a canpleted Confidential Statement fran each prospective employee being
appointed to, or employee being converted or promoted to, a civil service
position or a personal Foreign Service rank subject to reporting obliga
tions. The Confidential Statement should be enclosed in a sealed envelope
marked "Personal Information - .Addressee Only" and delivered or sent by
internal mai 1, diplomatic pouch or other suitable means to the (prospective)
obligated employee's Backstop.

(2) Extension of a S ecial Government Em 10 ee. The same procedure
as outlined in 1 above shall apply to a special G:>vernment employee at
the time the employee's appointment is extended.

(3) SJE1lementary Statement. Each officer designated pursuant to
Subpart 2Dld(l Designated Officer), in addition to the duties therein set
forth, will --

(a) Identify the obligated employees;

(b) Distribute reporting fonns to these employees;

(c) Request that each obligated employee submit a Supplemen
tary Confidential Statement, as BP,propriate (see 2D2b (2) (a», under "Per
sonal Information-Addressee Only" cover to the Designated Officer for
fOl:Waroing to the Backstop and follow up as required to ensure canpliance;
and

(d) Report to GC/EPA the name and location of any obligated
employee who fails or refuses to submit a Supplementary Confidential State
ment, together with a statement of the efforts made to obtain the employee's
canpliance with the obligation.

(4) QJestionable Cases. In case of doubt whetrer an employee is
obligated to submit a Confidential Statement, the officer required to obtain
the Statement from the employee should consult GC/EPA.

(5) Overseas Enployees. Geographic Bureaus and Offices having
overseas employees will be responsible for obtaining Confidential State
ments from employees based abroad as well as from their AID/W employees.

(6) Complement and Detailed Employees. Acting through its Adminis
trative Officer, MfR1 will obtain Confidential Statements from all covered
employees on canplements and domestic and overseas details.

•

•

•

•
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d. Action by Backstops. Each Backstop wi11 --

(1) Review each Confidential Statement as received and request mis
sing infonnation from an employee who has submitted an incanplete Statement;
and .

(2) Fi Ie canpleted Confidential Statement.

e. Submission Cycle. The Office of the General Counsel will on July 15
of each year issue an AID General Notice initiating the Supplementary Confi
dential Statement subrodssion cycle.

f. .QQ!igated Employee Lists. As an aid in identifying obligated
employees~ Office of Persomel Management (M/IN/IDE/RP) will, upon
receipt of the July 15 AID General Notice each year, provide to each Desig
nated Officer an alphabetical list and an organizational list of employees
whose incumbency in a Civil Service position or whose personal Foreign Ser
vice rank subjects them to the reporting obligations.

Employee Responsibility

It is the responsibility of each employee to bring to the attention of a
Ieputy Counselor any actual or potential conflict of interest relative to
employment with AID. To assist employees in maldng a determination as to
whether a conflict exists, on January 15 of each year GC/FPA shall issue an
AID General Notice advising employees of their responsibilities under this
O1apter.

Policy and Author! ties Regarding Conflicts of Interest for Former Fmployees

1. Statutory Provision. Section 207 of Title 18, United States Code, as
amended by the Ethics in G:>vernment Act of 1978, as amended, is set out at
Attachment 2K.

2. Governmentwide Regulations The regulations issued by OPM on postemploy
rent conflicts of interest are set forth at Attachnent 2L. In addition, a
surmnary prepared by the Office of Government Ethics is at Attachment 2M.

3. "Senior Employee" Iesignations

a. Employees at the Executive Level, Le., Administrator, Deputy
Mministrator and Assistant Mministrators, Qrlefs of Mission Classes II,
III and IV are Senior Fmployees under the Ethics in Government Act of 1978.



b. All other Senior Employee positions must be "designated" as Senior
Employees by the Office of Governroont Ethics. The posi tions must involve
significant decision-making or supervisory responsibility and be at a basic
rate of pay of GS-17, or above, or within the Senior Executive Service or
Senior Foreign Service. The designations are made annually and the Agency's
ethics officials shall provide adequate notice of the designations to the
affected employees.
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Procedures of Postern 10 nt Restrictions •
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ATTACHl1ENT 2A

CODE OF ETHICS
FOR GOVERNMENT SERVICE

Any Person In Government Service Should:
Put loyalty to the highest moral principles and to country
above loyalty to persons, party, or Government department.

Uphold the Constiuuion, laws, and legal regulations of the United States and aU
governments therein and neyer be a party to their evasion.

Give a full day's labor for a full day's paYi giving to the performance of his duties
his earnest effort and best thought.

Seek to find and employ more efficient and economical "ays of getting tasks ac·
complished.

Never discriminate unfairly by the dispensing of special fawrs or pri.,ileges to
anyone. whether for remuneration or not; and ne.,er accept. for himself or his family,
fawrs or benefits under circumstances "hich might be constnaed by reasonable pea
sons as influencing the performance of his governmental dudes.

Make no private promises of any kind binding upon the duties of office, since a
Government employee has no· private word which can be binding on public duty.

Engage in no business with the Go.,ernment. either directly or indirecdy, "hich
is inconsistent with the conscientious performaace of his go.,emlBental duties.

Never use any information coming to him confidentially in the perform&Qce of
governmental duties as a means for making pri.,ate profit.

Expose corruption wnerever disco.,ered.

Uphold these principles, eYer conscious that public okice is a public truac•.
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"§ 20:3. Compensation to Members of Congress, officers, and others
in matters affecting the Government

"( a) \Vhoen~l', othcl'wise than as providell by III w for the propel'
discharge of official duties, directly or indirectly receives or agrees to
receive, "or a~ks, demands, solicits, or seeks, any compell::3atioll for any
services rCllclered 01' to be rendered either by himself or allotlH'l'-

"( 1) at. a time when he is a Member of Congress, )[ember of
Congress E led, Re:iident Commissioner, 01' Hesidellt COlli III is
siOlH'l' Eled; or

"(2) at a time WhCll he is all officer or employee of the United
States ill the executi\:e, legislati\'e, or judicial branch of the GO\'
el'lllllellt, or in any agclley of the Fnite<l States, including the Dis
trict of Columbia,

ill )'('lat}OIl ~() allY] l)'o(·('('dill~. al'plicat ion, rl'(]1)(>st. for a rulingor other
(1I-t ('nil JJ J:I t JOn, ('O)) t l'act , cl it JJIl, ('0)) t royprsy, ella rge, aC(,llsation. a.rrest
or otber particular nlatteI" in "'llidl tlle Cnited States is a part}· or ha~
a direct and sllLsf ant ial illtt'n~st, lH'fol'(> any depart ment, agency, court
martial, OfliCl'I" or any ci"il, military, or naval eommission, or .

"(b) "TI!ol'ypr, kJlo\\"jngly~ otlwnyise than as l))'oyided by law for
the p~'oper discharge of oAkial cl,ntics, directly or indirectly (rjves,
prOllllses, Ol' offers any eompensatJon for any such sen,ices renrlered
or lobe rendpre<1 at a time when the pl'rsoJl to whom the eompensation
is giYen, promised, or offered, is or was such u.::\Iember, Commissiouer,
offieer, or employee-

"Shall be fined not more than $10,000 or imprisoned for not more
than two years, OJ' both; and shall be incapable of holding any office of
honor, trust, or profit nnder the United States.

"(c) A special Government ('mployee shall be snbject to subsection
(a,) only in relation to a particular matter inyolving a spc('ific party
or partles (1) in which he has at any time participated persona.lly
and snbst-antially as a GOH'rnment employee or as a special Gon'rn
ment employee through decision, approval, disapproval, recommenda
tion, the rcndering of :u1vice, investigation or otherwise, or (2) "which
is pendin~ in the depaltment or agency of t.he Government in which
he is servJJ1g: Provided, That clause (2) shall not apply in the case
of a special Goyernment employee who has served in such department
or agency no more than sixty days dllrjllg the immediately preceding
period of three hundred and sixty-five consecutive days.

"§ 20;-). Actiyities of officers 'and employees in claims against and
other matters affecting the Government

"'Vhoe"er, bping an offi('er or employee of the l!'nited States in the
executive, legislative, or judicial braneh of the Goyernment or in
any agency of the "United States, including the District of Columbia,
otherwise than in the proper discharge of his official duties-

"(1) acts as agent or attorney for prosecuting any claim against
the United States, or receives any gratuity, or any share of or
interest in any snch elaim in consideration of assis~ance in the
prosecution of such claim, or

"(2) act.s as agent or attorney for anyone before any depart
ment, agency, court, court-martial, officer, or any ciyil, military,
or naval commission in connection \\"ith any proeeeding, appli
cation, request for a ruling or other det ermination, contract,
claim, controversy, chai'ge, accusation, arrest, or other particular
matt.er in \yhichthe rnited S1 ates is a party or has a direct and
suhstantial interest-

"Shall be fined not more than $10,000 or imprisoned for not more
than two years, or both.



"A special Government. employee shall be subject to the preceding
paragraphs only in relation to a particular matter involving a specific
party or parties (1) in which he has at. any time participated per
sonally and substantially as a Government employee or as a special
Government. f'mployee through decision, approval, disapproval, recom
mendation, the rendering of advice, inv.estigation or otherwise, or (2)
which is pendin~ in the department or agency of the Government in
which he is servmg: Provided, That clause (2) shall not apply in the
case of a special Government employee who h~s served in such depart
ment or agency no more than sixty days during the iffilnediately pre
ceding period of three hundred and sIxty-five consecutive days.

"Nothing herein prevents an officer or employee, if not inconsistent
with the faithful performance of his duties, fronl acting without com
pensation as agent or attorney for any person who is the subject of
disciplinary, loyalty, or other personnel administration proceedings
in connection with those proceedings.

"Nothing herein or in section 203 prevents an officer or employee,
including a special Government employee, from acting, with or with
out compensation, as agent or attorney for his parents, spouse, child,
or any person for whom, or for any estate for which, he is serving as
guardian, executor,administrator, trustee, or other personal fiduc.iary
except in those matters in which he has participa.ted personally and
substantially as a. Government employee, through decision, approval,
disapproval, recommendation, the" rendering of advice, investigation,
or otherwise, or which are the subject of his official responsIbility,
p~ovid~d. that the Government official responsible for appointment to
hIS pOSItron approves. ~

"Nothing herein or in section 20:1 prevents a special Government
employee from acting as agent or attorney for another person in the
performance of work under a grant by, or a contract with or for
the benefit of, theUnited States provided that the head of the depart
ment or agency concerned with the grant or contract shall certify in
writing that the national interest. so requires.

"Such certification shall be published in the Federal Register.
"Nothing herein prevents an officeI· o~ employee from gi vmg testi

mony under oath or from making statements required t.o be made
under penalty for perjury or contempt.
"§ 208. Acts affecting a personal financial interest

"(a) Except rrs permitted by subsection (b) her~of, whoever, being
an officer or employee of the executive branch of the fTnited States
Government, of any independent agency of the United States, or of the
District of Columbia, i.ncluding a special Government employee,
participat~s personally and substantially as a Government officer or
emplC?yee, through decison, approval, disapproval, recommendation,
the rendering of r.dvice, invest.igation, or otherwif:e, in a judicial or
other proceeding, application, request for a ruling or other det er
minaHon, contract, claim, controversy, charge, f1ccusation, arrest, or
other particular matter i.n which, to his kllO\Ylpdge, he. his spouse,
lninor child, partner, organization in which he is serdng' as officer,
director, trustee, partner or employee, or any person or organization
with whom he is negotiating or has any arrangement concerning
IJroSpective employment, hfls u financial interest-

"Shall be fined not more than $10,000, or imprisoned not more than
two years, or both. .

"(b) .Subsection (a) hereof shall not apply (1) if the officer or
employee first advises the Government official responsible for appoint
ment. to his position of t.he nature and circumstances of the judicial
or other proceeding, application, request for a ruling or other deter
minat.ion, contract, claim, controversy, charge, accusation, arrest, or
other particular matter and mrrkes full disclosure of the financial
interest and receives in advance a written determination made 1;>y such
official that the interest is not so substantial as to be deemed likely to
affect the integrity of the services which the Government may expect
from such officer or employee, or (2) if, by general rule or regulation
published in the Federal Register, t.he financial interest has been
exempted frOln the requirements of clause (1) hereof as being too
remote or too inconsequential to affect the integrity of GOyenlmel1t
officers' or employees' services.
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ATTACHMENT 2C

3 FAM 620, Employee Responsibilities and Conduct

Uniform State/AID/USIA Regulations

620.1 Applicability
(TL:PER-465 6-19-78)
(Uniform State/AID/USIA)

These regulations on employee responsibilities
and conduct apply to all employees of the three
agencies. SUbparts A, B, and 0 apply to employees
of other U.S. Government agencies detailed to one
of the three agencies.

620.2 Legal Basis
These regulations are issued under Executive Or~

der 11222 of May 8. 1965, as amended. and part
735 of title 5, Code of Federal Regulations.

End Uniform State/AID/USIA Regulations.



3 FAM 620
PAGF. NO.

2C-2
f rr[CTIVE DATf

November 28, 1983
TRAN~; ME MO NO.

24:24 ~L-_A_I_D_H_A_N_D_B_OO_K_2_4_~_At_t_2_C__

o
22 Code of Federal Regulations

PART lO-EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Subpart A-General P,avl,lans

Sec.
10.735-101 Purpose.
10.735-102 Definitions.
10.735-103 Interprc.tatlon and advisory

service.
10.735-104 Applicability to detailed em

ployees.
10.735-105 Disciplinary action.

Subpart I-Ethical Qnd Oth.r Candud and
Respansibilltl.s of Employ••,

10.735-201 General.
10.735-202 Gifts. entertainment. and

favors.
10.735-203 Gifts from foreign govern

ments.
10.735-204 OutsIde employment and other

activity.
10.735-205 Financial Interests.
10.735-206 Economic and flnanclal actlvI·

ties of employees abroad.
10.735-207 Use of Government property.
10.735-208 Misuse of Infonnatlon.
10.735-209 Indebtedness.
10.735-210 Gambllng. bettlng, and lotter·

les.
10.735-211 Activltles relating to private or

ganizations and politics.
10.735-212 Wearing of uniforms.
10.735-213 Recommendations for employ-·

ment.
10.735-214 Transmitting communicatlons

and gUts.
10.735-215 General conduct preJudlclal to

the Government.
10.735-216 Miscellaneous statutory provl·

sions.
10.735-217 Reque!t1ng exceptlons from cer·

taln statutory prohibitions.

Subpa,t C-Ethlcal and Othe, Conduct and Re
,pon,lbllltl., of Sp.clal Government Em
ploy..,

10.735-301 Confllcts of Interest.
10.735-302 Use of Government. employ·

ment.
10.735-303 Use of InsIde Information.
10.735-304 Coercion.
10.735-305 Gifts, entertainment. and

favors.
10.735-306 Miscellaneous statutory provl·

slons.

Subpart D-Stat.menta of Employment and
Financial Int.,e,ta

Sec.
10.735-401 Employees required to submit

statements.
10.735-402 Employees not required to

submit statements.
10.735-403 Employee's complaint on fliing

requirement.
10.735-404 Time and place of submission.

and forms.
10.735-405 Information required.
10.735-406 Submission of position descrlp·

tlon.
10.735-407 Supplementary statements.
10.735-408 Review of statements and deter·

mlnation as to conflicts of Interest.
10.735-409 Confldentiallty of employees'

statements.
10.735-410 Effect of employees' statements

on other requirements.
10.735-411 Dlsquallflcatlon procedures.

AUTHORITY; EO 11222 of May 8. 1965. as
amended; 5 CFR 735.104.

SOURCE: 43 FR 18976, May 2. 1978, unless
otherwise noted.

Sub~art A-General Provisions

II 10.735-101 Purpose.

The maintenance of the highest
standards of honesty. Integrity. Impar
tiality. and conduct by Government
employees and special Government
employees Is essential to assure the
proper performance of the Govern
ment business and the maintenance of
confidence by cltizens In their Govern·
ment. The avoidance of misconduct
and conflicts of Interest on the part of
Government employees and special
Government employees through In
formed judgment Is Indispensable to
the maintenance of these standards.
To accord with these concepts the reg
ulations in this part prescribe stand
ards of conduct and responslb1l1t1es for
employees and special Government
employees and require statements re
porting employment and financial In
terests.

NOTE-These regulations are codified In
State 3 PAM 620, AID Handbook 24. and
ICA MOA V-A 550.
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§ 10.735-102 Definitions.
Ca) "Agency" means the Department

of State (State), the Agency for Inter
national Development (AID), and the
International Communication Agency
(lCA).

(b) "Employee" means an officer or
employee at home or abroad, of an
agency named in paragraph (a) of this
section, but does not include a special
Government employee or a member of
the Army, Navy, Air Force, Marine
Corps, Coast Guard, National Oceanic
and Atmospheric Administration, or
Public Health Service.

(c) "Executive order" means Execu
tive Order 11222 of May 8, 1965, as
amended.

(d) "Person" means an individual, a
corporation, a company, an associ
ation, a firm, a partnership, a society,
a joint stock company, or any other
organization or institution.

(e) "Special Government employee"
means an officer or employee of an
agency who is retained, designated, ap
pointed, or employed to perform, with
or without compensation, for not to
exceed 130 days during any period of
365 consecutive days. temporary duties
either on a full-time or intermittent
basis.

(f) "Member of an employee's
family" means a spouse, minor child,
or other member of an employee's im
mediate household. For the purpose of
these regulations "member of an em
ployee's immediate o~ in-law house
hold" means those blood relations who
are residents of the employee's housp--
hold. _

(g) "Counselor" means the agency's
Counselor on Ethical Conduct and
Conflicts of Interest.

~ J0.735- J03 Interpretatlon and advisory
service.

(a) Counseling services on employee
responsibilities and conduct are availa
ble in each agency. These services are
to be coordinated by a Counselor ap
pointed by the agency head. The
Counselors are for State: The Legal
Adviser: for AID: The Deputy General
Counsel; and for ICA: The Genera.l
Counsel. The Counselor serves as the
agency's designee to the Civil Service
Commission on matters covered by the
regulations in this part and is respon-

sible for coordination of the agency's
counseling services under paragraph
(b) of this section and for assuring
that counseling and interpretations on
questions of conflicts of interest and
other matters covered by these sec
tions are available to deputy counsel
ors designated under paragraph (b) of
this section.

(b) Each agency head may designate
deputy counselors for the agency's em
ployees and special Government em
ployees. Deputy Counselors designated
under this section must be qualified
and in a position to give authoritative
advice and guidance to each employee
and special Government employee
who seeks advice and guidance on
questions of conflicts of interest and
on other matters covered by the regu
lations in this part. A Washington em
ployee or special Government employ
ee should address any inquiries con
cerning the regulations in this part to
the Counselor. At missions abroad the
chief of each agency's establishment
designates an officer, preferably the
legal officer where one is available, to
provide counseling services under' the
guidance of the Counselor; a single of
ficer may serve all agencies. An em
ployee or special Government employ
ee serving abroad should submit in·
quiries to the officer designated.

(c) Each agency shall periodically
notify its employees and special Gov
ernment employees of the availability
of counseling services and how and
when these services are available. A
new employee or special Government
employee shall be notified at the tlme
of entrance on duty.

§ 10.735-104 AppJlcablllty to detailed em·
ployees. -

All the regulations of Subparts A, B.
and D of this part ar~ applicable to an
employee of another U.S. Government
agency who may be servihg on detail
or assignment, formally or informally,
on a reimbursable or nonreimbursable
basis through a Participating Agency
Service Agreement or otherwise. with
an agency named in § 10.735-102(a).
However, disciplinary action shall be
taken against such an employee only
by the employing agency.
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§ 10.735-105 Disciplinary action.

A violation of the regulations in this
part by an employee or special Gov
ernment employee may be cause for
appropriate disciplinary action, includ
ing separation for cause, which may be
in addition to any penalty prescribed
by law.

Subpart B-Ethical and Other Con
duct and ResponsibilitieJ of Em
ployees

§ 10.735-201 General.

(a) Proscribed actions. An employee
shall avoid any action, whether or not
specifically prohibited by the regula
tions in this part, which might result
in, or create the appearance of:

(1) Using public office for private
gain;

(2) Giving preferential treatment to
any person;

(3) Impeding Government efficiency
or economy;

(4) Losing independence or impar
tiality;

(5) Making a Government-decision
outside official channels; or

(6) Affecting adversely the confi
dence of the public in the integrity of
the Government.

(b) Applicability to members offami
lies of employees. A U.S. citizen em
ployee shall take care that certain re
sponsibilities placed on the employee
are also observed by members of the
employee's family. These are the re
strictions in regard to: Acceptance of
gifts (§§ 10.735-202 and 10.735-203);
economic and financial activities
abroad (§ 10.735-206); teaching, lectur
ing, and writing (§ 10.735-204(c»; par
ticipation in activities of private orga
nizations (§ 10.735-211(c»; and politi·
cal activities abroad (§ 10.735-211(g».

§ 10.735-202 Glrtll, entertainment, and
Cavors.

(a) Acceptance prohibited. Except as
provided in paragraphs (b), (c), and (d)
of this section, an employee shall not
solicit or accept, directly or indirectly,
any gift, gratuity, favor, entertain
ment, loan, or any other thing of mon
etary value, from a person who:

(1) Has, or is seeking to obtain, con
tractual or other business or financial
relations with the employee's agency;

(2) Conducts operations or activities
that are regulated by the employee's
agency;

(3) Has interests that may be sub
stantially affected by the performance
or nonperformance of the employee'S
official duty; or ",

(4) Appears to be offering the gift
with the hope or expectation of ob
taining advantage or preferment in
dealing with the U.S. Government for
any purpose.

(b) Acceptance pennitted. The provi
sions of paragraph (a) of this section
do not apply to:

(1) Gifts, gratuities, favors, enter
tainments, loans, or any other thing of
monetary value received on account of
close family or personal relationships
when the circumstances make it clear
that it is that relationship rather than
the business of the persons concerned
which is the motivating factor;

(2) Acceptance of loans from banks
or other financial institutions on cus
tomary terms to finance proper and
usual activities of employees, such as
home mortgage loans;

(3) Acceptance of unsolicited adver
tising or promotional materia.l, such as
pens, pencils, note pads, calendars, and
other items of nominal intrinsic value;

(4) Acceptance of rates and dis
counts offered to employees as a class.

(c) Acceptance pennitted for state
and lCA employees. For State and ICA
employees the provisions of paragraph
(a) of this section do not apply to: Ac
ceptance of food and refreshments of
nominal value on infrequent occasions
in the ordinary course of a luncheon
or dinner meeting or other meeting or
on an inspection tour where an em
ployee may properly be in attendance.

(d) Acceptance pennitted for AID
employees. For AID employees the
provisions of paragraph (a) of this sec
tion do not apply in the following situ
ations:

(1) Acceptance of food, refresh
ments, or entertainment of nominal
value on infrequent occasions offered
in the ordinary course of luncheons,
dinners, or other meetings and gather
ings hosted by foreign governments or
agencies and officials thereof, embas-
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sies, and international organizations,
where the primary purpose of the
function is representational or social,
rather than the transaction of busi
ness. Where the primary purpose of
the function is the transaction of busi
ness, acceptance is not permitted,
except if there is justification and re
porting in accordance with paragraph
(d)(4) of this section.

(2) Participation in widely attended
lunches, dinners, and similar gather
ings sponsored by industrial, technical,
and professional associations for the
discussion of matters of mutual inter
est to Government and industry.

(3) Acceptance of food, refresh
ments, or entertainment in the unusu
al situation where the employee, by
virtue of the location of the person,
firm, corporation, or other entity, or
the regulations governing its dining
facilities, finds it inconvenient or im
practicable not to accept the offer.
Each case of acceptance shall be re
ported in accordance with the require
ment of paragraph (d)(4) of this sec
tion. In no other case shall employees
accept food, refreshments, or enter
tainment from private corporations,
entities, firms, or individual contrac
tors at occasions which are other than
widely attended functions whose pur
poses are unrelated to Agency busi
ness.

(4) .In exceptional circumstances
where acceptance of food, refresh
ments, or entertainment is not author
ized by paragraphs (d) (1), (2), and (3)
of this section, but where, in the judg
ment of the individual concerned, the
Government's interest would be served
by such acceptance directly or indi
rectly from any foreign government,
agency, or official thereof or a private
person, firm, corporation, or other
entity which is engaged or is endeavor
ing to engage in business transactions
of any sort with Alb, an employee
may accept the offer: Provided, That a
report of the circumstances, together
with the employee's statement as to
how the Government's interests were
served, will be made within 48 hours to
the employee's supervisor, or, if the
employee is serving abroad, or on tem
porary duty abroad, to the Mission Di
rector.

(e) Gifts to supenors. An employee
shall for a gift to a.n official superior,

'make a donation as a gift to an official
superior, or accept a gift from an em
ployee receiving less pay than the em
ployee (5 U.S.C. 7351>. However, this
paragraph does not prohibit a volun
tary gift of nominal value or donation
in a nominal amount made on a spe
cial occasion such as marriage, illness,
or retirement.

([) Neither this section nor § oj 0.735
204 precludes an employee from re
ceipt of bona fide reimbursement,
unless prohibited by law, for expenses
of travel and such other necessary
subsistence as is compatible with this
part for which no Government pay
ment or reimbursement is made. How
ever, this paragraph does not allow an
employee to be reimbursed, or pay
ment to be made on the employee's
behalf, for excessive personal living
expenses, gifts, entertainment, or
other personal benefits, nor does it
allow an employee to be reimbursed by
a person for travel on official business
under agency orders when reimburse
ment is proscribed by Decision B
128527 of the Comptroller General
dated March 7,1967.

§ 10.735-203 Gifts from foreign govern
ments.

An employee shall not accept a gift,
present, decoration, or other thing
from a foreign government unless au
thorized by Congress as provided by
the Constitution and in 5 U.S.C. 7342,
and the regulations promulgated
thereunder pursuant to E.O. 11320, 31
FR 15789. These regulations are set
forth in Part 3 of this title (as added,
32 FR 6569, Apr. 28, 1967), and in 3
FAM 621.

§ 10.735-204 Outside employment and
other activity.

(a) An employee shall nqt engage in
outside employment or other outside
activity not compatible with the full
and proper discharge of the duties and
responsibilities of Government em
ployment. Incompatible activities In
clude but are not limited to:

(1) Acceptance of a fee, compensa
tion, gift, payment of expense, or any
other thing of monetary value in elr-
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government, or to any international
organization of states. However, this
shall not prevent the rendering of
such services by employees acting on
behalf of the United States. Nor shall
this provision prevent the rendering of
services to an international orkaniza
tion of states when otherwise consist
ent with law and when authorized by
the appropriate officer. The appropri
ate officer for State is the Director
General and Director of Personnel; for
AID the Assistant Administrator for
Program and Management Services;
and for ICA the Director of Personnel
Services.

([) [ReservedJ
(g) This section does not preclude an

employee from:
(1) Participation in the activities of

national or State political parties not
proscribed by law.

(2) Participation in the affairs of or
acceptance of an award for a meritori
ous public contribution or achieve
ment given by a charitable, religious,
professional, social, fraternal, nonprof
it educational and recreational, public
service, or civic organization.

§ 10.735-205 Financial interests.

(a) An employee shall not: (1) Have
a direct or indirect financial interest
that conflicts substantially, or appears
to conflict substantially with the em
ployee's Government duties and re
sponsibilities; or

(2) Engage in, directly or indirectly,
a financial transaction as a result of,
or primarily relying on, information
obtained through Government em
ployment.

(b) This section does not preclUde an
employee from having a financial in
terest or engaging in financial transac
tions to the same extent as a private
citizen not employed by the Govern
ment so long as it is not prohibited by
law or the regulations in this part.

(c) Pursuant to the provision of 18
U.S.C. 208(b) the following descri~ed

financial interests of an employee are
hereby exempted from the require
ments of 18 U.S.C. 208(a) and
208(b){1) as being too remote or too In
consequential to affect the integrity of
the dervices of an employee. The ex
emption applies to the financial inter-
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cumstances in which acceptance may
result in, or create the appearance of,
conflicts of interest; or

(2) Outside employment which tends
to impair the employee's mental or
physical capacity to perform Govern
ment duties and responsibilities in an
acceptable manner.

(b) An employee sI:1all not receive
any salary or anything of monetary
value from a private source as compen
sation for tpe employee's services to
the Government (18 U.S.C. 209).

(c) Employees are encouraged to
engage in teaching, lecturing, and
writing that is not prohibited by law,
the Executive order, this part, or the
agency regulations. However, an em
ployee shall not, either for or without
compensation, engage in teaching, lec
turing, or writing including teaching,
lecturing, or writing for the purpose of
the special preparation of a person or
class of persons for an examination of
the Civil Service Commission or Board
of Examiners for· the Foreign Service,
that is dependent on information ob
tained as a result of Government em
ployment, except when that informa
tion -has been made available to the
general public or will be made availa
ble on request or when the agency
head gives written authorization for
use of nonpublic information on the
basis that the use is in the public in
terest. In addition, an employee who is
a Presidential appointee covered by
section 401(a) of the Executive order
shall not receive compensation or any
thing of monetary value for any con
sultation, lecture, discussion, writing,
or appearance the subject matter of
which is devoted SUbstantially to the
responsibilities, programs, or oper
ations of the employee's agency, or
which draws substantially on official
data or ideas which have not become
part of the body of public information.
Employees are referred to the detaiied
rules of their agency with respect to
clearance and acceptance of compensa
tion (3 FAM 628; for AID see Hand
book 18).

(d) [ReservedJ
(e) An employee shall not render

any services, whether or not compen
sated, to any foreign government,
state, province, or semigovernmental
agency, or municipality of any foreign

24'19 AID HANDBOOK 24 Att 2C
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ests held directly by an employee, by
the employee's spouse or minor chlld
whether individually or jointly with
the employee, or by an employee and
any partner or partners as joint assets
of the partnership:

(1) Investments in State and local
government bonds; and stocks, bonds,
or policies in a mutual fund, invest
ment company, bank or insurance
company, provided that in the case of
a mutual fund, investment company,
or bank, the fair value of such stock or
bond holding does not exceed one per
cent of the value of the reported
assets of _the mutual fund, investment
company, or bank. In the case of a
mutual fund or investment company,
this exemption applies only where the
assets of the fund or company are di
versified; it does not apply where the
fund or company specializes in a par
ticular industry or commodity.

(2) Interest in an investment club or
other group organized for the purpose
of investing in equity or debt securi
ties: Provided, That the fair value of
the interest involved does not exceed
$10,000 and that the interest does not
exceed one-fourth of the total assets
of the investment club or group.
Where an employee covered by this
exemption is a member of a group or
ganized for the purpose of investing in
equity or debt securities, the interest
of the employee in any enterprise in
which the group holds securities shall
be based upon the employee's equity
share of the holdings of the group in
that enterprise. -

(3) If an employee, or the employee's
spouse or minor child has a present
beneficial interest or a vested remain
der interest under. a trust, the owner
ship of stocks, bonds, or other corpo
rate securities under the trust will be
exempt to the same extent as provided
In paragraphs (c)(1) and (2) of this sec
tion for the direct ownership of such
securities. The ownership of bonds
other than corporate bonds, or of
shares in a mutual fund or regulated
investment company, under the trust
will be equally exempt and to the
same extent as under paragraphs (c)
(1) and (2) of this section,

(4) If an employee is an officer, di
rector, trustee, or employee of an edu
cational institution, or if the 'employee
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is negotiatlnR' for, or has an arrange
ment concerning prospective employ
ment with such an institution, a direct
financial interest which the institution
has in any matter will not itself be
exempt, but any financial interest that
the institution may hav~ in the matter
through its holdings of securities
issued by business entities will be
exempt: Provided, The employee is
not serving as a member of the invest
ment committee of the institution or
is not otherWise advising it on its in
vestment portfolio.

(5) An employee may continue to
participate in a bona fide pension, re
tirement, group life, health or acci
dent insurance plan, or other employ
ee welfare or benefit plan that is main
tained by a business or nonprofit orga
nization by which the employee was
formerly employed. Such financial in
terest in that organization will be
exempt, except to the extent that the
welfare of benefit plan is a profit-shar
ing or stock-bonus plan and the em
ployee's financial interest thereunder
exceeds $10,000. This exemption ex
tends also to any financial interests
that the organization may have in
other business activities. .

(d) Nothing in this part shall be
deemed to prohibit an employee from
acting, with or without compensation,
as agent or attorney for the employ
ee's parents, spouse, child, or any
person for whom, or for any estate for
Which, the employee is serving as
guardian, executor, administrator,
trustee, or other personal fiduciary,
except in those matters 1n which the
employee has participated personally
and substantially as a Government
employee, through decision, approval,
disapproval, recommendation, the ren
dering of advice, investigation, or oth
erwise, or which are the subject of the
employee's official responsib1l1ty, as
defined in 18 U.S.C. 202(b): Provtde~

The head of the employee's division
approves in writing.

110.735-206 Economic and financial ac
tivities of employee8 abroad.

(a) Prohtbitions in anlllore1.gn coun
tTl/. A U.S. citizen employee abroad is
specifically prohibited from engaging
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in the activities listed below in any
foreign country.

(1) Speculati"on in currency ex
change.

(2) Transactions at exchange rates
differing from local legally available
rates, unless such transactions are
duly authorized in advance by the
agency.

(3) Sales to unauthorized persons
(whether at cost or for profit) of cur
rency acquired at preferential rates
through diplomatic or other restricted
arrangements.

(4) Transactions which entail the
use, without official sanction, of the
diplomatic pouch.

(S) Transfers of funds on behalf of
blocked nationals, or otherwise in vio
lation of U.S. foreign funds and assets
control.

(6) Independent and unsanctioned
private transactions which involve an
employee as an individual in violation
of applicable control regulations of
foreign governments.

(7) Acting as a intermediary in the
transfer of private funds from persons
in one country to persons in another
country, including the United States.

(8) Permitting use of one's official
title in any private business transac
tions or in advertisements for business
purposes.

(b) Prohibitions in country of as
signment. (1) A U.S. citizen employee
shall not transact or be interested in
any business or engage for profit in
any profession or undertake other
gainful employment in any country Clr
countries to which the employee is as
signed or detailed in the employee's
own name or through the -agency of
any other person; exceptions may be
made with respect to chiefs of mission
only in writing by the Deputy Under
Secretary for Management and for all
other State employees by the appro
priate chief of mission; for AID em
ployees by the assistant administrator
of the regional bureau or head of the
nonregional organization, as appropri
ate; and for ICA employees by the Di
rector of Personnel Services, or their
designees (see 22 U.S.C. 80S).

(2) A U.S. citizen employee shall not
invest in real estate or mortgages on
properties located in the employee's
country of assignment. The purchase
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of a house and land for personal occu~

pancy is not considered a violation of
this paragraph.

(3) A U.S. citizen employee shall not
invest money in bonds, shares or
stocks of commercial" concerns head
quartered in the country of assign
ment or conducting a substantial por
tion of their business in such country.
Such investments, if made prior to
knowledge of assignment or detail to
such country or countries, may be re
tained during such assignment or
detail when approved in writing by the
appropriate official named in para
graph (b)( 1) of this section. If reten
tion is authorized, such stocks, shares,
or bonds may not be sold while the
employee is assigned or detailed to the
country or countries, unless the
agency approved the sale in writing.

(4) A U.S. citizen employee shall not
sell or dispose of personal property, in
cluding automobiles, at prices produc
ing profits to the employee which
result primarily from import privileges
derived from the employee's official
status as an employee of the U.S. Gov
ernment. Employees of State and ICA
are referred to Foreign Affairs Manual
Circular 378; for AID see Handbook
23, Attachment lB.

(c) Acceptance of employment by
members of family abroad. Family
members of Foreign Service personnel
may accept gainful employment in a
foreign country unless such employ
ment (1) would violate any law of such
country or of the U.S.; or (2) could
damage the interests of the U.S., as
certified in writing to the family
member by the Chief of the U.S. Dip
lomatic Mission in such country. A
copy of such certification will be sent
to the Family Liaison Office (M/FLO),
Department of State. Family members
accepting employment abroad should
bear in mind that they may not enjoy
immunity from judicial process and
would be subject to the payment to
taxes derived from their nondiploma
tic employment.

(d) Business activities of non-U.S.
citizen employees. A non-U.S citizen
employee abroad may engage in out
side business activities with the prior
approval of the head of the overseas
establishment on the basis of the
standards expressed in § 10.73S-204(a).

o

o

o

o

o
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§ 10.735-207 Use of Government property.

An employee shall not directly or in
directly use, or allow the use of Gov
ernment property of any kind, includ
ing property leased to the Govern
ment, for other than officially ap
proved activities. An employee has a
positive duty to protect and conserve
Government property, including
equipment, supplies, and other proper
ty entrusted or issued to the employee.

§ 10.735-208 Misuse of information.

For the purpose of furthering a pri
vate interest, an employee shall not,
except as provided in § 10.735-204(c)
directly or indirectly use, or allow the
use of, official information obtained
through or in connection with Govern
ment employment which has not been
made available to the general public.

§ 10.735-209 Indebtedness.

An employee shall pay each just fi
nancial obligation in a proper and
timely manner, especially one imposed
by law such as Federal, State, or local
taxes. For the purpose of this section,
a "just financial obligation" means
one acknowledged by the employee or
reduced to judgement by a court or
one imposed by law such as Federal,
state, or local taxes, and "in a proper
and timely manner" means in a
manner which the agency determines
does not, under the circumstances, re
flect adversely on the Government as
the employer. In the event of dispute
between an employee and an alleged
creditor, this section does not require
an agency to determine the validity or
amount of the disputed debt.

If 10.735-210 Gambling, betting, and lot
teries.

An employee shall not participate,
while on Government-owned or leased
property or while on duty for the Gov
ernment, in any gambling activity in
cluding the operation of a gambling
device, in conducting a lottery or pool,
in a game for money or property, or in
seIling or purchasing a numbers slip or
ticket. However, this section does not
preclude activities:

(a) Necessitated by an employee's
law enforcement duties; or

§ 10.735-211

(b) Under section 3 of Executive
Order 10927 and similar agency-ap
proved activities.

§ 10.735-211 Activities relating to private
organizations and politics.

(a) Definition. For the purpose of
this section, the term "private organi
zation" denotes any group of persons
or associations organized for any pur
pose whatever, except an organization
established by the Government of the
United States, or officially participat
ed in by State, AID, or ICA.

(b) Participation in activities of em
ployee organizations. An employee
may join or refrain from joining em
ployee organizations or associations
without interference, coercion, re
straint, or fear of dtscriminatidn or
reprisal.

(c) Participation in activities of pri
vate organizations. In participating in
the program and activities of any pri
vate organization, an employee shall
make clear that the employee'S agency
has no official connection with such
organization and does not necessarily
sponsor or sanction the viewpoints
which it may express.

(d) Legal restrictions on membership
in certain organizations. An employee
shall not have membership in any or
ganization that advocates the over
throw of our constitutional form of
Government in the United States,
knowing that such organization so ad
vocates (5 U.S.C. 7311, IS U.S.C. UnS).

(e) Priva.te organizations concerned
with foreign policy or other matters of
concern to agencies. (1) Limitation on
participation. When a private organi
zation is concerned primarily with for
eign policy or international relations
or other matters of concern to an em
ployee's agency, an employee shall
limit connection therewith as follows:
Unless specifically permitted to do so,
the employee may not serve as advi
sor, officer, director, teacher, sponsor,
committee chairman, or in any other
official capacity or permit the employ
ee's name to be used on a letterhead,
in a pubUcation, in an announcement
or news story, or ~t a public meeting,
regardless of whether the employee's
official title or connection is men
tioned. The provisions of this section
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are not intended to prohibit the
normal and active participation of an
employee in professional organizations
such as the American Political Science
Association, the American Economic
Association, the American Foreign
Service Association, and similar orga
nizations, since such participation is in
the interest of both the employee and
the Government. Employees are ex
pected, however, to exercise discretion
in such aq,ivities and are held person
ally accountable for any improper use
of their relationship with State, AID,
and ICA.

(2) Request for special permission.
Special permission to assume or. con
tinue a connection prohibited by para
graph (e)(1) of this section may be
granted in cases where the public in
terest will not be "adversely affected.
To request such permission, or to de
termine whether the provisions are ap
plicable to a particular case, the em
ployee shall address a memorandum
setting forth all of the circumstances
to the appropriate officer. The appro
priate officer is for State, the Director
General and- Director of Personnel; for
AID, the Senior Personnel Officer
under whose jurisdiction the employee
serves; and for lCA, the Director of
Personnel Services.

(3) Application to senior officers. Be
cause of the prominence resulting
from their official positions, chiefs of
mission and other senior officers
should recognize the particular bear
ing of the provisions of paragraph
(e)(1) of this section upon their activi
ties. They should restrict association
with any organizations involving for
eign nations and the United States to
simple membership and should not
accept even honorary office in such or
ganizations except with the specific
prior approval as provided in para
graph (e)(2) of this section.

(n Private organizations not con
cerned with foreign policy. When the
purpose and program of the organiza
tion do not fall primarily within the'
field of foreign policy or international
relations, the employee's activity is
limited only to the following extent:

(1) The employee's official title or
connection may be used to identify the
employee, as in a civic association elec
tion, but may not be used on a letter-
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head, in a publication, or otherwise so
as to employ the prestige of the U.S.
Government to enhance that of the
organization or to imply official spon
sorship.

(2) When the employee is l} repre
sentative of an association consisting
of State, AID, or lCA employees, or of
a group of such employees, the em
ployee's connection with the agency
may be freely used so long as there is
no implication of official sponsorship
beyond that which may have been of
ficially approved.

(g) Political activities abroad. A
U.S. citizen employee shall not engage
in any form of political activity in any
foreign country.

(h) Activities relating to U.S. poli
tics. The law (5 U.S.C. 7324, formerly
the Hatch Act) provides in summary
that it is unlawful for any Federal em
ployee of the executive branch to use
the employee's official authority or in
fluence for the purpose of interfering
with an election or affecting the result
thereof, or to take any active part in
political management or in political
campaigns. These restrictions do not
in any way affect the right of a Feder
al employee (1) to vote as the employ
ee chooses; (2) to express personal po
litical opinions, except as part of a
campaign; (3) to make or refrain from
making contributions to political orga
nizations, provided contributions are
not made in a Federal building or to
another Federal officer or employee
(see 18 U.S.C. 602, 603, 607, and 608);
(4) to participate in local, nonpartisan
activities.

§ 10.735-212 Wearing of uniforms.

(a) An employee of the Foreign Serv
ice may not wear any uniform except
as may be authorized by law or as a
military commander may require civil
ians to wear in a theater of military
operations (22 U.S.C. 803). When an
employee is authorized by law or re
quired by a military commander of the
United States to wear a uniform, care
shall be taken that the uniform is
worn only at authorized times and for
authorized purposes.

(b) Conventional attire worn by
chauffeurs, eleva.tor operators, and
other miscellaneous employees are not

o

o

o

o
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considered· uniforms within the mean
ing of this section except that, for
leA, MOA VII 917.2b prohibits the
purchase from Agency funds of uni
forms or any item of personal wearing
apparel other than special protective
clothing.

§ 10.735-213 Recommendations for em
ployment.

(a) Making recommendations in o//i
cial capacity. In general, an employee
shall not, in the employee's official ca
pacity, make any recommendations in
connection with the' employment of
persons unless the position concerned
are with the Government of the
United States and the recommenda
tions are made in response to an in
quiry from a Government official au
thorized to employ persons or to inves
tigate applicants for employment. A
principal officer in answer to a letter
of inquiry from outside the U.S. Gov
ernment concerning a former employ
ee assigned to the post, may state the
length of time the person was em
ployed at the post and the fact that
the former employee performed duties
in a satisfactory manner, if such is the
case. Also, ali AID Mission Director
may provide names of persons or firms
from which a cooperating government
may select an employee or firm to be
used in some phase of the AID pro
gram.

(b) Making personal recommenda
tions. An employee may make a per
sonal recommendation in connection
with the employment of any person,
including present or former employ
ees, their spouses and/or members of
their families, except for employment
in a position of trust or profit under
the government of the country to
which the employee is accredited or
assigned (22 U.S.C. 806(b»: Provided,
That the employee does not divulge
any information concerning the
person derived from official sources.
When a letter of introduction or rec
ommendation is written by an employ
ee, precautionary measures should be
taken to prevent its being construed as
official correspondence and used by an
unscrupulous individual to impress
American or foreign officials. Accord
ingly, official stationery should not be
used for this purpose. The letter may,

§ 10.735-214

however, show the recommending em
ployee's status as an employee of the
U. S. Government. Every personal
letter of recommendatfon shall con
tain a statement clearly indicating
that the letter constitutes a personal
recommendation and is not to· be con
strued as an official recommendation
by the Government of the United
States.

§ 10.735-214 Transmitting communica-
tions and gifts.

(a) Correspondence. In correspond
ing with anyone other than the proper
official of the United States with
regard to the public affairs of a for
eign government, an employee shall
use discretion and judgment to ensure
that neither the United States nor the
employee will be embarrassed or
placed in a compromising position (22
U.S.C. 806(a». .

(b) Communications. An employee
shall·no·£ act as an agent for the trans
mission of communications from pri
vate persons or organizations in for
eign countries to the President or to
Federal, State, or municipal officials
in the United States. A chief of mis
sion may, however, accept communica
tions of this nature and forward them
to the Department of State for such
further action as may be appropriate,
whenever the' chief of mission deter
mines it to be clearly in the public in
terest to do so.

(c) Gift3. An employee shall not act
as an agent for the transmission of
gifts from persons or organizations in
foreign countries to the President or
to Federal, State, or municipal offi
cials of the United States. However,
principal officers may, according to
regulations prescribed by the Presi-.
dent, accept, and forward to the Office
of· Protocol of the Department of.
State, gifts made to the United States
or to any political subdivision thereof
by the Government to which they are
accredited or from which they hold
exequaturs. Employees shall not, with
out the approval of the Secretary of
State, transmit gifts from persons or
organizations in the United States to
heads or other officials of foreign
states.
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§ 10.735-215 General conduct prejudicial
to the Government.

(a) An employee shall not engage in
criminal, infamous, dishonest, immor
al, or notoriously disgraceful conduct,
or other conduct prejudicial to the
Government.

(b) An employee abroad is also obli
gated to obey the laws of the country
in which the employee is present.

(c) An employee shall observe the re
Quirements of courtesy, consideration,
and promptness in dealing with or
serving the public.

§ 10.735-216 Miscellaneous statutory pro
visions.

Each employee shall become ac
Quainted with each statute that re
lates to the employee's ethical and
other conduct as an agency employee
of and of the Government.

(a) The attention of employees is di
rected to the following statutory pro
visions:

(1) House Concurrent Resolution
175, 85th Congress, 2d session, 72 Stat.
B12, the "Code of Ethics for Govern
ment Service."

(2) Chapter 11 of Title 18,. United
States Co~e, rela~ing to bribery, graft,
and conflicts of mterest, as appropri
ate to the employees concerned.

(3) The prohibition against lobbying
with appropriated funds (18 U.S.C.
1913). . .

(4) The prohibitions against disloyal
ty and striking (5 U.S.C. 7311, 18
U.S.C. 1918). I

(5) The prohibitions against (1) the
disclosure of classified information (18
U.S.C. 798, 50 U.S.C. 783); and (ii) the
disclosure of confidential information
<18 U.S.C. 1905).

(6) The provision relating to the ha
bitual use of intoxicants to excess (5
U.S.C.7352).

(7) The prohibition against the
misuse of a Government vehicle (31
U.S.C. 638a(c».

(8) The prohibition against the
mis~se of the franking privilege (18
U.S.C.1719).

IThe Cpurts have stricken from the Code
any prohibition against assertion of the
right to strike on the basis that such an as
sertion is a protected right under the First
Amendment to the Constitution.

Title 22-Foreign Relations

(9) The prohibition against the use
of deceit in an examination or person
nel action in connection with Govern
ment employment <18 U.S.C. 1917).

(10) The prohibition against fraud or
false statements in a Government
matter <18 U.S.C. 1001>.

(11) The prohibition against mutilat
ing or destroying a public record (18
U.S.C. 2071>.

(12) The prohibition against coun
terfeiting and forging transportation
requests <18 U.S.C. 508).

(13) The prohibition against (0 em
bezzlement of Government money or
property <18 U.S.C. 641); (i0 falling to
account for public money <18 U.S.C.
643); and (iii) embezzlement of the
money or property of another person
in the possession of an employee by
reason of the employee's employment
<18 U.S.C. 654).

(14) The prohibition against unau
thorized use of documents relating to
claims from or by the Government (18
U.S.C. 285).

(15) The prohibition againSt political
activities in Subchapter III of Chapter
73 of Title 5, United States Code and
18 U.S.C. 602, 603, 607, and 608.

(16) The prohibition against an em
ployee acting as the agent of a foreign
principal registered under the Foreign
Agents Registration Act <18 U.S.C.
219).

(17) The prohibition against discrim
ination because of politics, race, reli
gion, or color (22 U.S.C. 807).

(18) The prohibition against officers
or employees accepting any honorari
um in excess of $2,000 or honoraria ag
gregating more than $25,000 in any
calendar year (sec. 112, Pub. L. 94-283,
90 Stat. 494 (2 U.S.C. 4410).

(b) The attention of consular offi
cers is directed to the following statu
tory provisions:

(1) The provisions relating to the
duty to account for fees received (22
U.S.C. secs. 9, 812, 1194), liability for
exaction of excessive fees (22 U.S.C.
sees. 1182, 1189), and lhibllity for fail
ure to collect proper fees (222 U.S.C.
1190).

(2) The provisions relating to liablli
ty for failure to give bond and for em
bezzlement (22 U.S.C. 1179), liability
for embezzlement of fees or effects of
American citizens (22 U.S.C. 1198), and

o
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liability for falsely certifying as to the
ownership of property (22 U.S.C.
1200).

(3) The prohibition against profiting
from dealings with discharged seamen
(22 U.S.C. 1187).

(4) The provision relating to liability
for failure to collect the wages of dis
charged seamen (46 U.S.C. 683).

§ 10.735-217 Requesting exceptions from
certain statutory prohibitions.

(a) Any employee desiring a written
advance determination that the prohi
bitions of 18 U.S.C. 208(a) do not
apply will prepare a written request
addressed toan appropriate agency of
ficial. For purposes of this section, the
appropriate agency official is: The
Deputy Under Secretary for Manage
ment for State, the Administrator for
AID, and the Director for leA. The re
quest will describe the particular
matter giving rise to the conflict of in
terest, the nature and extent of the
employee's anticipated participation in
the particular matter, and the exact
nature and amount of the financial in
terest related to the particular matter.

(b) The employee will forward the
request to the appropriate agency offi
cial through the immediate supervisor
and the assistant agency head in
charge of the organizational agency
component to which the employee is
assigned, or will be assigned· in the
case of a new employee. The assistant
agency head will forward the written
request to the appropriate agency offi
cial through the agency's Counselor.
The Counselor shall attach a written
opinion to the request, prepare a rec
ommended written determination in
final form for signature by the appro
priate agency official, and shall for
ward all documents to that official.

(c) The determination of the appro
priate agency official will be sent to
the employee by the Counselor. If the
appropriate agency official grants the
requested exception, the original writ
ten advance determination will be sent
to the employee. A duplicate original
shall be retained among the appropri
ate agency records under the control
of the Counselor.

§ 10.735-303

Subpart C-Ethical and Other Con
duct and Responsibilities of Special
Government Employees

§ 10.735-301 Conflicts of interest.

Special Government employees are
subject to the conflicts of interest stat
utes (18 U.S.C. 202). An explanation of
these conflicts of interest statutes
their effects upon special Government
empl~y~es and guidelines for obtain
ing and utilizing the services of special
Government employees are in Appen
dix C of Chapter 735 of the Federal
Personnel Manual. A special Govern
ment employee shall not have a direct
or indirect financial interest that con
flicts SUbstantially, or appears to con
flict substantially, with Government
duties and responsibilities.

§ 10.735-302 Use of Government employ
ment.

A special Government employee
shall not use Government employ
ment for a purpose that is, or gives the
appearance of being, motivated by the
desire for private gain for the employ
ee or another person, particularly one
with whom the employee has family,
business, or financial ties.

§ 10.735-303 Use of inside information.

(a) A special Government employee
shall not use inside information ob
tained as a result of Government em
ployment for private gain for the em
ployee or another person either by
direct action on the employee's part or
by counsel, recommendation, or sug
gestion to another person, particularlY
one with whom the employee has
family, business, or financial ties. For
the purpose of this section, "inside in
formation" means information ob
tained under Government authority
which has not become part of the
body of public information.

(b) A special Government employee
may engage in teaching, lecturing, or
writing that is not prohibited by law,
Executive Order 11222 or the restric
tions in this part: however, a special
Government employee shall not,
either for or without compensation,
engage in teaching, lecturing, or writ
ing that is dependent on information
obtained as a result of his Govern-
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ment employment, except when that
information has been made aVailable
to the general public or will be made
available, or when the head of the
agency gives written authoritzation
for the use of nonpublic information
on the basis that the use is in the
public interest. A special Government
employee who wishes to· request .the
agency head to authorize the use of
nonpublic information should submit
such request through the Counselor.
The request should contain complete
.information concerning the nonpublic
information which the employee
wishes to disclose and should contain
in addition an indication of the intend
ed use of such information and how
disclosure of it would be in the public
interest.

§ 10.735-304 Coercion.
A special Government employee

shall not use Government employ
ment to coerce, or give the appearance
of coercing, a person to provide finan
cial benefit to the employee or an
other person, particularly one with
whom the employee has family, busi
ness, or financial ties.

§ 10.735-305 Gifts, entertainment, and
favors.

(a) Except as provided in paragraph
(b) of this section, a special Govern
ment employee, while so employed or
in connection with Government em
ployment, shall not receive or solicit
from a person having business with
the employee's agency anything of
value as a gift, gratuity, loan, enter
tainment, or favor for the employee or
another person, particularly one with
whom the employee has family, busi
ness or financial ties.

<b> The exceptions to the prohibi
tion against the acceptance of gifts
which have been granted to employees
in § 10.735-202 (b), (c), and (d) are also
applicable to special Government em
ployees.

<c> A special Government employee
shall not accept a gift, present, decora
tion. or other thing from a foreign
government unless authorized by Con
gress as provided by the Constitution
and in 5 U.S.C. 7342. and the regula
tions promulgated thereunder pursu
ant to E.O. 11320: 31 FR 15789. These

Title 22-Foreign Relations

regulations are set forth in Part 3 of
this title (as added, 32 FR 6569, April
28, 1967), and in 3 FAM 621.

(d) A special Government employee
shall avoid any action, whether or not
specifically prohibited by these sec
tions on special Government employ
ees, which might result in, or create
the appearance of:

(1) Using public office for private
gain;

(2) Giving ·preferential treatment to
any person;

(3) Impeding Government efficiency
or economy;

(4) Losing independence or impar
tiality;

(5) Making a Government decision
outside official channels; or

(6) Affecting adversely the confi
dence of the public in the integrity of
the Government. .

§ 10.735-306 Miscellaneous statutory pro
visions.

Each special Government employee
shall become acquainted with each
statute that relates to the employee's
ethical and other conduct as a special
Government employee of an agency
and of the Government. The attention
of special Government employees is di
rected to the statutes listed in
§ 10.735-216.

Subpart D-Statements of
Employment and Financial Interests

§ 10.735-401 Employees required to
. submit statements.

The following employees of State,
AID, and ICA shall submit statements
of employment and financial interests:

(a) All special Government employ
ees including experts or consultants
serving on a fUll-time or intermittent
basis, except when waived under
§ 10.735-402(c).

(b) Employees paid at a level of the
Executive Schedule in Subchapter II
of Chapter 53 of Title 5, United States
Code, except as provided in § 10.735
402(b).

(c) Except as provided in § 10.735
402, employees classified at GS-13,
FSO-4, FSR-5, FSS-2, AD-13, FC-5, or
above; who are in positions hereby
identified either as positions the basic

o
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duties of which impose upon the in
cumbent the responsibility for a Gov
ernment decision or taking a Govern
ment action in regard to:

(1) Contracting or procurement;
(2) Administering or monitoring

grants or subsidies;
(3) Regulating or auditing private or

other non-Federal enterprise;
(4) Other activities where the deci

sion or action has an economic impact
on the interests of any non-Federal
enterprise, or as positions which have
duties and responsibilities which re
quire the incumbent to report employ
ment and financial interests in order
to avoid involvement in a possible con
flict of interest situation and carry out
the purpose of law, Executive order.
and the agency's regulations:

STATE

Director General of the Foreign Service
and the Director of Personnel; Director of
the Policy Planning Staff; Inspector Gener
al; Director, FSI; Special Assistant to Secre
tary; Deputy Secretary, Under Secretaries,
or Deputy Under Secretary; Deputy Assist·
ant Secretary and others at this level or
above; Assistant Legal Adviser for Manage·
ment; Director, Office of Operations; Office
Director; Country Director; Division Chief
in Bureau of Economic and Business Af
fairs, in the Office of Operations, (O/OPR),
or in the Office of Foreign Buildings; Ex
ecutive Director; Deputy Chief of Mission;
Principal Officer; Economic Counselor;
Commercial Counselor; Administrative
Counselor; Civil Air Attache; Petroleum Of
ficer; Minerals Officer; Contracting Special
ist; Procurement Specialist; Despatch
Agent; Traffic Manager; and Traffic Man
agement Specialist.

ICA
Deputy Director, Associate Directors, Di

rectors and Deputy Directors of Offices or
Services, Executive or Special Assistants to
the Director;' Chief Inspector; Associate
Chief Inspector; Commissioner General,
Deputy Commissioner General, Staff Direc
tor (Advisory Commission), Director of En
gineering and Technical Operations; Direc
tor of Audio-Visual Procurement and Pro
duction; Country Public Affairs Officer,
Deputy Country Public Affairs Officer,
Public Affairs Counselor, Deputy Public Af·
fairs Counselor, Director or Manager of Re·
gional Service Center, Radio Relay Station,
Radio Program Center or Radio Relay Sta
tion Construction Site, Administrative Offi
cer or Executive Officer at a post abroad,
Administrative Officer, Executive Officer
and Business Manager (occupational codes

§ 10.735-401

301, 340, 341, and 1101, or FAS code 200);
Contracting Specialist and Procurement
Specialist (occupational code 1102, or FAS
codes 210 and 211); Auditor and Accountant
(occupational code 510. or FAS code 207):
General Counsel, Deputy Genera] Counsel,
or Attorney (occupational code 905, or FAS
code 512).

AID

(1) AID/W: Deputy Assistant Administra
tors, Associate Assistant Administrators,
Deputy Associate Assistant Administrators;
Heads and Deputy Heads of Offices. Staffs.
and Divisions; Desk Officers and Deputy
Desk Officers.

(2) Oven;eas: Mission Directors, Deputy
Directors, Assistant Directors, AID Repre
sentatives, Aid Affairs Officers, Chairman,
Development Assistance Committee; U.S.
Representative to_ Development Assistance
Committee; Development Coordination Of·
ficer.

(3) Any person serving as chief of an opere
ational branch responsible for housing,
loans. guarantees, or other commercial type
transactions with the public.

(4) In addition, employees in AIDiw or
overseas whose positions fan within the fol
lowing series or position titles (occupational
code given in parenthesis): Economist Series
(0110); International Cooperation Series
(0136); Auditor General (0301.21); Supervi·
sory Housing Development Officer
(0301.31>; Chief, Housing and Urban Devel
opment (0301.35); Contract Compliance Spe
cialist (0301.48); Director for Regional Activ
ities (0340.08); Development Officer
(0340.09); Regional Development Officer
(0340.10); Executive Officer (0341.01);
Deputy Executive Officer (0341.02); Region·
al Executive Officer (0341.03); Administra
tive Officer (0341.05); Executive Officer
Administrative Support (0341.15); Executive
Officer, Operations (0341.16); Executive Of
ficer. Real Property (0341.18); Executive Of·
ficer, Personnel (0341.19); General Services
Officer (0342.01>; Assistant General Services
Officer <0342.03); Assistant General Services
Officer, Property and Supply (0342.20); As
sistant General Services Officer, Procure
ment (0342.23); Assi"tant General Services
Officer, Housing (0342.25); Program Officer
(0345.01>; Deputy Program Officer
(0345.02); ,Food and Agriculture Officer
(0401.01); Deputy Food and Agriculture Of
ficer (0401.02); Budget and Accounting
Series (0504); Financial Management Serie.
(0505); Accounting Serie'i (0510); Budget Ad
ministration Series (0560); General Attor
ney Series (0905); General Business I¥ld In·
dustry'Series (1101>; Contract and Procure
ment Series (1102); Property Disposal Series
(1104); Purchasing Series (1105); Trade Spe·
cialist Series (1140); Private Resources De·
velopment Series (1150); Financial Analysla
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Series (1160); General Investigating Series
(1810); Criminal Investigating Series (1811);
Import Specialist Series (1889); General
Supply Series (2001>; Supply Program Man
agement Series (2003).

§ 10.735--102 Employees not required to
submit statements.

(a) Employees in positions that meet
the criteria in paragraph (c) of
§ 10.735-401 may be excluded from the
reporting Tequirement when the
agency head or designee determines
that:

(1) The duties of the position are
such that the likelihood of the incum
bent's involvement in a conflict-of-in
terest situation is remote;

(2) The duties of the position are at
such a level of responsibility that the
submission of a statement of employ
ment and financial interests is not nec
essary because of the degree of super
vision and review over incumbent or
the inconsequential effect on the in
tegrity of the Government.

(b) A statement of employment and
financial interests is not required by
the regulations in this part from an
agency head, or a full-time member of
a committee, board, or commission ap
pointed by the President. These em
ployees are subject to separate report
ing requirements under section 401 of
Exective Order 11222.

(c) Special Government employees
not required to submit statements. An
agency head may waive the require
ment of this section for the submis
sion of a statement of employment
and financial interest in the case of a
special Government employee who is
not a consultant or an expert when
the agency finds that the duties of the
position held by that special Govern
ment employee are of a nature and at
such a level of responsibility that the
submission of the statement by the in
cumbent is not necessary to protect
the integrity of the Government. For
the purpose of this paragraph, "con
sultant" and "expert" have the mean
ings given those terms by Chapter 304
of the Federal Personnel Manual, but
do not include a physician, dentist, or
allied medical specialist whose services
are procured to provide care and serv
ice to patients.

§ 10.735-403 Employee's complaint on
filing requirement.

Each employee shall have the oppor
tunity for review through agency
grievance procedure of the employee's
complaint that the employee's posi
tion has been improperly included
within § 10.735-401 as one requiring
the submission of a statement of em
ployment and financial interests. Em
ployees are reminded that they may
obtain counseling pursuant to
§ 10.735-103 prior to filing a com
plaint.

§ 10.735-404 Time and place of submis
sion, and forms.

(a) An employee or special Govern
ment employee shall submit a state
ment to the Counselor (in the case of
a State employee, through the em
ployee's Bureau) no later than:

(1) Ninety days after the effective
date of this part if the employee has
entered on duty on or before that ef
fective date; or

(2) At least 10 days prior to entrance
on duty, if the employee enters on
duty after that effective date; except
that an employee or special Govern
ment employee who enters on duty
within 90 days of the effective date of
this part may submit such statement
within 90 days after entrance on duty.

(b) Only the original of the state
ment or supplement thereto required
by this part shall be submitted. The
individual submitting a statement
should retain a copy for the individ
ual's own records.

§ 10.735-405 Information required.

(a) Employees. Employees' statement
of employment and financial interests
required by the regulations in this
part shall be submitted on the form,
"Confidential Statement of Employ
ment and Financial Interests (for use
by Government Employees)", Form
OF-lOB, and shall contain all the in
formation therein required.

(b) Special Government employees.
All special Government employees
shall submit statements of employ
ment and financial interest on the
form, "Confidential Statement of Em·
ployment and Financial Interests (for
use by Special Government E~ploy.

o

o

o
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ees)", Form OF-107 for State and ICA,
Form AID 4-450 for AID, and shall
contain all the information therein re
quired.

(c) Interests of employee's relatives.
The interest of a member of an em
ployee's family is considered to be an
interest of the employee. The term
"member of an employee's family" is
defined in § 10.735-102(0.

(d) Information not known by em
ployees. If any information required to
be included on a statement of employ
ment and financial- interests or supple
mentary statement, including holdings
placed in trust, is not known to the
employee but is known to another
person, the employee shall request
that other person to submit informa
tion in the employee's behalf.

(e) Interests not required to be re
ported. An employee need not disclose
those financial interests described in
§ 10.735-205(c)as being too remote or
too inconsequential to affect the integ
rity of employees' services.

(f) InJonnation not required. The
regulations in this part do not require
an employee to submit on a statement
of employment and financial interests
or supplementary statement any infor
mation relating to the employee's con
nection with, or interest in, a profes
sional society or a charitable, religious,
social, fraternal, recreational, public
service, civic, or political organization
or a similar organization not- conduct
ed as a business enterprise. For the
purpose of this section, educational
and other institutions doing research
and development or related work in
volving grants or money from or con
tracts with the Government are
deemed "business enterprises" and are
required to be included in an employ
ee's statement of employment and fi
nancial interests.

§ 10.735-406 Submission of position de
scription.

Each Statement of Employment and
Financial Interests or annual supple
ment thereto must be accompanied by
a full description of the employee's
principal governmental duties. The de
scription should be particularly de
tailed in regard to those duties which
might possibly be an element in a con
mct of interest. If the statement indi-

§ 10.735.408

cates that the employee has no outside
employment or financial interests, the
employee need not submit a descrip
tion of duties. For a special Govern
ment employee, the employing office
shall submit the description.

§ 10.735-407 Supplementary statements.

(a) Employees, as defined in para
graphs '(b) and (c) of § 10.735-401,
shall report changes in, or additions
to, the information contained in their
s~atements of employment and finan
cial interests in supplementary state
ments as of June 30 each year. If no
changes or additions occur, a negative
report is required.

(b) All special Gov'ernment employ
ees, as defined in paragraph (a) of
§ 10.735-401, shall submit a current
statement at the time their appoint
ments are extended. A supplementary
report indicating any changes in or
additions to the information alr~adY
submitted will be accepted in lieu of a
full submission. If there are no
changes or additions, a negative report
is required. For AID, no action to
extend an appointment will be taken
unless such supplementary report is
submitted not later than 10 days prior
to the expiration of said appointment.

(c) Notwithstanding the filing of re
ports required by this section, each
employee shall at all times avoid ac
quiring a financial interest that could
result, or taking an action that would
result, in a violation of the conflicts
of-interest provisions of section 208 of
Title 18, United States Code, or Sub
part B of this part.

<d) An employee is also to keep cur
rent the employee's description of
principal duties as to changes or addi
tions which might possibly be an ele
ment in a conflict of interest. The em
ploying office shall submit descrip
tions of changes in the principal duties
of a special Government employee as
they occur.

§ 10.735.408 Review :af statements and de·
termination as to conflicts of interest.

(a) On the basis of the Statement of
Employment and Financial Interests
submitted by each employee or special
Government employee, or on the basis
of information received from other
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sources, the Counselor shall deter
mine, in the light of the duties which
that employee or special Government
employee is or will be performing,
whether any conflicts of interest, real
or apparent, are indicated. The Coun
selor shall make this determination
based on the applicable statutes, the
Executive order, and the applicable
regulations of the Civil Service Com
mission, and of the agency.

(b) Where the Counselor's determi
nation in a particular case is that a
conflict of interest, real or apparent, is
indicated. the Counselor shall initiate
informal discussions with the employ
ee or special Government employee
concerned. These discussions shall
have as their objectives:

(1) Providing the individual with a
full opportunity to explain the con
flict or appearance of conflict; and

(2) Arriving at an agreement (accept
able to the Counselor, the individual
and the individual's immediate superi
or) whereby the conflict of interest
may be removed or avoided. Such an
agreement may include, but is not lim
ited to: (1) Changes in assigned duties;
(li) divestiture of the financial or em
ployment interest creating the conflict
or apparent conflict; or (iii) diSQualifi
cation for a particular assignment.

(c) Where an acceptable agreement
cannot be obtained pursuant to para
graph (b) of this section, the Counsel
or shall present findings and recom
mendations to the officer designated
by the agency head, who shall decide
which remedy is most appropriate to
remove or correct that conflict or ap
parent conflict. Remedial action under
this paragraph may include disciplin
ary action, including separation for
cause. or any "of the actions enumer
ated in paragraph (b)(2) of this sec"Uon
and shall be effective in accordance
with applicable laws, Executive orders,

"and regulations.
(d) Written summaries of all agree

ments and decisions arrived at pursu
ant to paragraph (b) or (c) of this sec
tion shall be placed in the Counselor's
files. Copies shall also be made availa
ble to the employee or special Govern
ment employee concerned.

§ 10.735-409 Confidentiality of employees'
statements.

An agency shall hold each statement
of employment and financial interests,
and each supplementary statement, in
confidence. To insure this confiden
tiality only the Counselor and Deputy
Counselors are authorized to review
and retain the statements. The Coun
selor and Deputy Counselors are re
.sponsible for maintaining the state
ments in confidence and shall not
allow access to, or allow information
to be disclosed from, a statement
except to carry out the purpose of this
part. An agency may not disclose in
formation from a statement except as
the Civil Service Commission or the
agency head may determine for good
cause shown.

§ 10.735-410 Effect of employees' state
ments on other requirements.

The statements of employment and
financial interests and supplementary
statements reQui:-ed for employees are
in addition to, and not in substitution
for, or in derogation of, any similar re
Quirement imposed by law, order, or
regulation. The submission of a state
ment or supplementary statement by
an employee does not permit the em·
ployee or any other person to partici
pate in a matter in which the employ
ee or the other person's participation
is prohibited by law, order, or regula·
tion. Save with respect to those finan·
cial interests excepted from the con·
flict of interest prohibitions of 18
U.S.C. 208(a) pursuant to a written ad·
vance determination under § 10.735
217 or exempted by the provisions of
§ 10.735-205(c), an employee must dis
qualify himself or herself from partici
pating in any matter in which the em·
ployee has a financial interest.

§ 10.735-411 Disqualification procedures.

(a) Where an employee is prohibited
from participating in a matter because
of a conflicting financial interest that
is not exempt under § 10.735-205(c) or
has not been specifically excepted by
the appropriate agency official pursUe
ant to § 10.735-217 in advance of the
employee's participation in the partie·
ular matter, the emplo)-'ee shall con·

o
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duct himself or herself in accordance
with the following prqvislons:

(1) The employee shall promptly dis
close the financial interest in such
matter to the employee·s immediate
superior. The superior will thereupon
relieve the employee of duty and re
sponsib1lity in the matter.

(2) In foreign posts. it may be impos
sible or highly impracticable for an
employee. who has a disqualifying fi
nancial interest, to assign the matter
for official action to anyone other
than a subordinate. In this event. the
employee must instruct the subordi
nate to report fully and directly to the
immediate superior to whom the em·
ployee himself or herself would nor·
mally report. The employee must con
currently direct such subordinate to
take such action as may be appropri
ate in the matter. and without there
after revealing to the disqualified em
ployee in any way any aspect of the
particular matter.

(b) Nothing herein precludes the em
ployee from disposing of such disquali
fying financial interest. thereby
wholly eliminating the conflict of in
terest. In some circumstances. where
the employee may not obtain an ex
ception under § 10.735-217. or may not
disqualify himself or herself and refer
or assign the matter to another em
ployee. the performance of duty may
even require divestiture.

(c)Where a supervisor has reason to
believe that a subordinate employee
may have a conflicting financial inter.
est. the supervisor should discuss the
matter with the employee. If the su
pervisor finds that a conflict of inter·
est· does exist. the supervisor must reo
lIeve the subordinate employee of duty
and responsiblUty in the particular
matter.

(d) The obligation to avoid conflicts
of interest is upon each employee. It is
a continuing obligation calling for
tJert vigilance.

(e) Notwithstanding any other provi·
sian of this part to the contrary. if a
employee·s holdings rise in value
above the amount exempted by
110.735-205(c). then the statutory and
regulation prohibitions apply in 8 con
met of interest situation.

§11.1

PART ll-APPOINTMENT OF
FOREIGN SERVICE OFFICERS

Sec.
11.1 Eligibility for appointment as Foreign

Service officer.
11.2 Written examination for appointment

to class 7 or 8.
11.3 Oral examination for appointment to

class 7 or B.
11.4 Medical examination for appointment

to class 7 or 8.
ll.5 Certification for appointment to class

7 or 8.
ll.B Final review panel.
ll.7 Termination of eligibility.
11.8 Travel expenses of candidates.
ll.ll Lateral entry appointments of For.

elgn Service officers to classes 1 through
7.

AUTHORITY: Sees. 212,302,303,516,517,60
Stat. 1001, as amended, 1002, 1008, as
amended; 22 U.S.C. 827, 842, 843, 9ll, unless
otherwise noted.

§ 11.1 Eligibility for ap'pointment 8S For.
eign Service officer.

(a) General considerations. Pursuant
to Section 511 of the Foreign Service
Act of 1946, as amended, all Foreign
Service officers shall be appointed by
the President, by and with the advice
and consent of the Senate. All ap
pointments shall be made to a class
and not to a particular post. No person
shall be eligible for appointment as a
Foreign Service officer unless that
person has demonstrated loyalty to
the Government of the United States
and attachment to the principles of
the Constitution. is a citizen of the
United States. and. if married. is mar
ried to a citizen of the United States.
The religion. race. sex. marital status,
or political affiliations of a candidate
will not be considered in designations.
examinations. or certifications.

(b) Vet~rans' preference. Notwith
standing the provisions of section 3320
of Title 5 of the United States Code.
the fact that any applicant is i veter
an or disabled veteran. as defined in
Section 2108 (1) or (2) of such title.
shall be taken into consideration as an
affirmative factor in the selection of
applicants for initial appointment as
Foreign Service officers or Foreign
Service information officers. (22
U.S.C. 1234.)
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(These regulations are
codified in 3 FAM 321,
Gifts and Decorations from
Foreign Governments, uni
fied State/IDCA/AID/USIA
regulations.)

PART 3-GIFTS AND DECORATIONS
FROM FOREIGN GOVERNMENTS

Sec.
3.1 Purpose.
3.2 Authority.
3.3 Definitions.
3-.4 Restriction on acceptance of gifts and

decorations.
3.5 Designation of officials and offices re

sponsible for administration of foreign
gifts and decorations.

3.6 Procedure to be followed by employees
in depositing gifts of more than minimal
v'\l\l~ and reporting acceptance of travel
or travel expenses.

3.7 Decorations.
3.8 Approval of retention of gifts or deco

rations ,;\·{th employing agency for offi
cial use.

3.9 Disposal of gifts and decorations which
become the propert~' of the United
States.

3.10 Enforcement.
3.11 Responsib1lity of chief of mission to

inform host government of restrictions
on employees' receipt of gifts and deco
rations.

3.1:! Exemption of grants and other for
eign gO\'ernment assistance in cultural
exchange programs from coverage of
foreign gifts and decorations legislation.

AUTHORITY: Sec. 515<aH 1 >. 91 Stat. 862.
amending 5 U.S.C. 7342 (1976).

SouRcr: Dept. Reg. 108.798. 45 FR 80819.
Dec. 8. 1980. unless otherwise noted.

§ 3.} Purpose.

These regulations provide basic
standards for employees of the De
partment of State, the United States
International Development Coopera
tion Agency <IDCA), the Agency for
International Development (AID), and
the International Communication
Agency (USICA), their spouses (unless
separated) and their dependents to
accept and retain gifts and decorations
from foreign govenunents.

§ 3.2 Authority.

(a) Section 515(a)(1) of the Foreign
Relations Authorization Act of 1978
(91 Stat. 862-866), approved August
17, 1977, (hereafter referred to as "the
Act") amended Section 7342 of Title 5,
U.S. CClde (1~76), making substantial
changes in the law relating to the ac
ceptance and retention of gifts and
decorations from foreign governments.

(b) 5 U.S.C. 7342(g) authorizes each
employing agency to prescribe regula
tions as necessary to carry out the new
law.

§ 3.3 Definitions.

When used in this part, the follow
ing terms have the meanings indicat
ed:

(a) "Employee" means (1) an officer
or employee of the Department, AID.
IDeA, or USICA, including an expert
or consultant, however appointed, and
(2) a spouse (unless separated) or a de
pendent of su~h a person, as defined
in section 152 of the Internal Revenue
Code of 1954 (26 U.S.C. 152).

(b) "Foreign government .. means: (1)
Any unit of foreign governmental au
thority, including any foreign nation
al, State, local, or municipal govern
ment: (2) any international or multi·
national organization whose member
ship is composed of any unit of foreign
government as described in subsection
(b><1) of this section; (3) any agent or
representative of any such unit or or
ganization, while acting as such;

(c) "Gift" means a tangible or intan
gible present <other than a decoration>
tendered by, or received from, a for
eign government;

(d) "Decoration II means an order,
device, medal, badge, insignia, emblem
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or award tendered by. or received
from. a foreign government:

(e) "Minimal value" means retail
value in the United States at the time
of acceptance of $100 or less. except
that on January 1. 1981. and at 3·year
intervals. thereafter, "minimal value"
is to be redefined in regulations pre·
scribed by the Administrator of Gen
eral Services, in consultation with the
Secretary of State, to reflect changes
in the consumer price index for the
immediately preceding 3·year period.

§ 3.-t Restriction em acceptance of gifts
and decorations.

(a) An employee is prohibited from
requesting or otherwise encouraging
the tender of a gift or decoration from
a foreign government. An employee is
also prohibited from accepting a gift
or decoration from a for~ign govern·
ment, except in accordance with these
regulations.

(b) An employee may accept and
retain a gift of minimal value tendered
and received as a· souvenir or mark of
courtesy. subject, however, to the fol
lowing restrictions-

(1) Where more than one tangible
item is included in a single presenta
tion, the entire presentation shall be
considered as one gift, and the aggre
gate value of all items taken together
must not exceed "minimal value".

(2) the donee Is responsible for de
termining that a gift is of minimal
value in the United States at the time
of acceptance. However, should any
dispute result from a. differp.nce of
opinion concerning the value of a gift,
the employing agency w1ll secure the
services of an outside appraiser to es
tablish whether the gift is one ot
"minimal value". It, after an appraisal
has been made, it is establLshed that
the value of the gift in question is
$200 or more at retail in the United
States, the donee will bear the costs of
the appraisal. 11. however, the ap
praised value is established to be less
than $200. the employing agency will
bear the costs.

(c) An employee may accept a gift of
more than minimal value when (1)

such gift is in the nature of an educa
tional scholarship or medical treat
ment. or (2) it appears that to refuse
the gift would likely cause offense or

Title 22-Foreign Relations

embarrassment or otherwise adversely
affect the foreign relations of the
United States. except that a tangible
gift of more than minimal value is
deemed to have been accepted on
behalf of the United States and, upon
acceptance, shall become the property
of the United States.

(d> An employee may accept gifts of
travel or expenses for travel taking
place entirely outside the United
States (such as transportation. food.
and lodging) of more than minimal
value if ·such acceptance is appropri
ate. consistent with the interests of
the United States, and permitted by
the employing agency. Except where
the employing agency has specific in·
terests which may be favorably affect·
ed by employee travel wholly outside
the United States, even though it
wou:d not nonnally authori?~ its em·
ployees to engage in such travel, the
standards nonnally applied to deter~

mine when proposed travel will be in
the best interests of the employing
agency and of the United States Gov
ernment shall be applied in approving
acceptance of travel or travel expenses
offered by a foreign government.

(1) There are two circumstances
under which employees may accept
gifts of travel or expenses:

(1) When the employee is issued offi
cial travel orders placing him or her in
the position of accepting travel or

. travel expenses offered by a foreign
government which are directly related
to the authorized purpose of the
travel: or

(11) When the employeE-'s travel
orders specifically anticipate the ac
ceptance of additional travel and
travel expenses incident to the author
ized travel.

(2) When an employee is traveling
under circumstances described in para
graph (d)(1)(l) of this section. that is.
without specific instructions author
izing acceptance of additional travel
expenses from a foreign government.
the employee must file a report with
the employing angency under the pro-
cedures prescribed in § 3.6. .

(e) Since tangible gifts of more than
minimal value may not lawfully
become the personal property of the
donee. a.ll supervisory officials shall. in
advising employees of their responsi-

o

o

o

o
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bilities under the regulations, impress
upon them their obligation to decline
acceptance of. such gifts, whenever
possible, at the time they are offered,
or to return them if they have been
sent or delivered without a prior offer.
All practical measures, such as period
ic briefings, shall be taken to minimize
the number of gifts which employees
must deposit and which thus become
subject to disposal as provided by law
and regulation. Employees should not
accept gifts of more than minimal
value on the assumption that refusal
would be likely to "cause offense or
embarrassment or otherwise adversely
affect the foreign relations of the
United States". In many instances it
should be possible, by explanation of
the rroribition agninst an employee's
retention of such gifts, to avoid conse
quences of acceptance, including possi
ble return of the gift to the donor. Re
fusal of the gift at the inception
should typically be regarded as in the
interest both of the foreign govern;,
ment donor and the U.S. Government.

§ 3.5 Designation of officials and offices
responsible for administration of for
eign gifts and decorations.

(a) The Act effects a significant
degree of decentralization of adminis
tration relative to the disposal of for
eign gifts and decorations which
become U.S. Government property.
Each agency is now responsible for re-·
ceiving from its employees deposits of
forLibn ~ifts of more than minimal
value, as well as of foreign decorations
not meeting the statutory criteria for
retention by the recipient. The agency.
is also responsible for disposing of this
property by return to the donor, for
retaining it in the agency if official
use of it is approved, for reporting to
the General Services Administration
within 30 calendar days after deposit
items neither disposed of nor retained.
and for assuming custodY, proper care
and handling of such property pend
ing removal from that custody pursu
ant to disposal arrangements by the
General Services Administration. The
Secretary of State. however. is made
responsible for providing guidance to
other executive agencies in the devel
opment of their own regulations to im
plement the Act. as well as for the
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annual publication of lists of all gifts
of more than minimal value deposited
by Federal employees during the pre
ceding year. [See § 3.5(c).] Authority
for the discharge of the Secretary's re
sponsibilities is delegated by these reg
ulations to the Chief of Protocol.

(b) The Office of the Chief of Proto
col retains primary responsibility for
administration of the Act within the
Department of State. That Office will,
however, serve as the depository only
for those foreign gifts and decorations
Which are turned in by State Depart
ment employees. The Director of Per
sonnel Services of the USICA will
have responsibility for administration
of the Act within that agency and will
serve as the depository of foreign gifts
and decorations. Employees of the
other foreign affairs agencies must de
posit with their respective agencies
any gifts or decorations deposit of
Which is required by law.

(c) Any questions concerning the im
plementation of these regulations or
interpretation of the law should be di
rected to the following:

(1) For the Department of State, to
the Office of Protocol or to the Office
of the Assistant Legal Adviser for
Management, as appropriate;

(2) For IDCA, to the Office of the
General Counsel;

(3) For AID, to the Assistant Gener
al Counsel for Employee and Public
Affairs; and

(4) For USICA, to. the General Coun-
sel. -

II 3.6 Procedure to be followed by employ
ees In depositing gifts of more than
minimal value and reporting accept
ance of travel or travel expenses.

(a) An employee who has accepted a
tangible gift of more than minimal
value shall. within 60 days after ac
ceptance, relinquish it to the designat
ed depository office for the employing
agency for disposal or, with the ap
proval of that office, deposit it for of
ficial use at a designated location in
the employing agency or at a specified
Foreign Service post. The designated
depository offices are:

(1) For the Department of State, the
Office of Protocol;



PAGE NO.

2D-4

§ 3.7

EFFECTIVE DATE

November 28 1983
TRANS. MEMO NO.

24:19 AID HANDBOOK 24

Title 22-Foreign Relations o
(2) For IDCA, the General Services

Division of the Office of Management
'Planning in AID;

(3) For AID, the General S~rvices

Division of the Office of Management
Planning; and

(4) For USICA, the Office of Person
nel Services.

(b) At the time that an employee de
posits gifts of more than minimal
value for disposal or for officia.l use
pursuant to paragraph (a) of this sec
tion, or within 30 days after accepting
a gift of travel or travel expenses as
provided in § 3.4(d) (unless the gift of
such travel or travel expenses has
been accepted in accordance with spe
cific instructions from the Department
or agency), the employee shall file a
statement with the designated deposi
tory office with the following informa
tion:

(1 J For each tangibl~ gil t reported:
(1) The name and position of the em

ployee;
(ii) A brief description of the gift

and the circumstances justifying ac
ceptance;

(iii> The identity of the foreign gov
ernment and the name and position of
the individual who presented the gift;

(iv) The date of acceptance of the
gift;

(v) The donee's best estimate in spe
cific dollar terms of the value of the
gift in the United States at the time of
acceptance; and

(vi) Disposition or current location
of the gift. (For State Department em
ployees, forms for this purpose are
available in the OfficE:' of Pr"tocol.)

(2) For each gift of travel or travel
expenses:

(1) The name and position of the em
ployee;

(ii) A brief description of the gift
and the circumstances justifying ac
ceptance; and

(iii> The identitY of the foreglgn gov
ernment and the name and position of
the individual who presented the gift.

(c) The information contained in the
statements called for in paragraph (b)
of this section is needed to comply
with the statutory requirement that,
not later than Janaury 31 of each
year, the Secretary of State publish in
the FEDERAL REGISTER a comprehen
sive listing of all such statements filed

by Federal employees concerning gifts
of more than minimal value received
by them during the preceding year.

§ 3.7 Decorations.

(a) Decorations tendered in recogni
tion of active field service in time of
combat operations or awarded for
other outstanding or unusually meri
torious .performance may be accepted,
retained, and worn by an employee,
subject to the approval of the employ
ing agency. Without such approval,
the decoration is deemed to have been
accepted on behalf of the United
States and, like tangible gifts of more
t.han minimal value, must be deposited
by the employee with the designated
depository office for the employing
agency within sixty days after accept
ance, for retention for official use or
for dispof'3.l in a~cordancewith § 3.9.

(b) The decision as to whether a
decoration has been awarded for out
standing or unusually meritorious per
formance will be made:

(1) For the Department of State, by
the supervising Assistant Secretary of
State or comparable official, except
that, in the case of a decoration
awarded to an Assistant Secretary or
other officer of comparable or higher
rank, the decision shall be made by
the Office of Protocol;

(2) For IDCA, by the Assistant Di
rector for Administration;

(3) For AID, by the Director of Per
sonnel Management; and

(4) For USICA, by the Supervising
Associate DirectC'r, the General Coun
sel, or the Director of the Office of
Congressional and Public Liaison (for
domestic employees), and by the Di
rector of Area Offices (for overseas
employees).

(c) To justify an affirmative deci~

sion, a statement from the foreign gov
ernment, preferably in the form of a
citation which shows the specific basis
for the tender of the award, should be
supplied. An employee who has re
ceived or been tendered a decoration
should forward to the designated de
pository office of the employing
agency a request for review of the
case. This request should contain a
statement of circumstances of the
award and such documentation from

o

o

o

o
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the foreign government as has accom
panied it. The depository office will
obtain the decision of the cognizant
office as to whether the award meets
the statutory criteria and thus wheth
er the decoration may be retained and
worn. Pending receipt of that decision,
the decoration should remain in the
custody of the recipient.

§ 3.8 Approval of retention of gifts or
decorations with employing agency for
official use.

(a) At the request of an overseas
post or an office within the employing
agency, a gift or decoration deemed to
have been accepted on behalf of the
United States may be retained for offi
cial use. Such retention should be ap
proved:

(1) For the Department of State, by
the Chief ;jf Frotocol;

(2) For IDCA, by AID's Director of
Management Operations;

(3) For AID, by the Director of Man
agement Operations; and

(4) For USICA, by the Associate Di
rector for Management.
However, to qualify for such approval,
the gift or decoration should be an
item which can be used in the normal
conduct of agency business, such as a
rug or a tea service, or an art object
meriting display, such as a painting or
sculpture. Personal gift items, such as
wristwatches, jewelry, or wearing ap
parel, should not be regarded as suit
able for "official use". Only under un·
usual circumstances will retention of a
decoratilJr. fo~: offici~ \:.5e be author·
ized. Every effort should be made to
place each "official use" item in a loca
tion that will afford the largest
number of employees, and, if feasible,
members of the public, the maximum
opportunity to receive the benefit of
its display, provided the security of
t.he location is adequate.

(b) Items approved for official use
must be accounted for and safeguard
ed as Federal property at all times
under standard Federal property man·
agement procedures. Within 30 days
after the official use of a gift has been
terminated, the gift or decoration
shall be deposited" with the designated
depository office of the employing
agency to be held pending completion

o
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of disposal arrangements by the Gen
eral Services Administration.

§ 3.9 Disposal of gifts and decorations
which become the property of the
United States.

(a) Gifts and decorations which have
been reported to an employing agency
shall either be returned to the donor
or kept in safe storage pending receipt
of instructions from the General Serv
ices Administration for transfer, dona
tion or other disposal under the provi
sions of the Federal Property and Ad
ministrative Services Act of 1949, 63
Stat. 377, as amended, and the Federal
Property Management Regulations (41
CFR Part 101-49). The employing
agency shall examine each gift or
decoration and the circumstances sur
rounding its donation and assess
whether any adverse effect upon th~

foreign relations of the United States
might result from a return of the gift
(or decoration) to the donor, which
shall be the preferred means of dispos
al. If this is not deemed feasible, the
employing agency is required by GSA
regulations to report deposit of the
gift or decoration within 30 calendar
days, using Standard Form 120,
Report of Excess Personal Property
and, as necessary, Standard Form
120A. Continuation Sheet, and citing
Section 7342 of Title 5, U.S. Code
(1976), on the reporting document.
Such reports shall be submitted to the
General Services Administration,
Washington National Capital Region
(WDPO), Attention: Federal Property
Resources Service, Seventh and D
Streets, S.W., Washington, D.C. 20407.

(b) No gift or decoration deposited
with the General Services Administra
tion for disposal may be sold without
the approval of the Secretary of State,
upon a determination that the sale
will not adversely affect the foreign
relations of the United States. When
depositing gifts or decorations with
the designated depository office of
their employing agency, employees
may indicate their interest in partici
pating in any subsequent sale of the
items by the Government. Before gifts
and decorations may be considered for
sale by the General Services Adminis
tration, however, they must first have
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o
been offered for transfer to Federal
agencies and for donation to the
States. Consequently, employees
should understand that there is no as
surance that an item· will be offered
for sale. or, if so offered, that it -will be
feasible for an employee to participate
in the sale. Employees are reminded in
this connection that the primary aim
of the Act is to discourage employees'
acceptance of gifts of more than mini
mal value.

§ 3:·10 Enforcement.
(a) Each employing agency is re

sponsible under the Act for reporting
to the Attorney General .cases in
which there is reason to believe that
one of its employees has violated the
.Act. The Attorney General in tum
may fUe a civil action in any United
States District Court against any Fed
~ral t:.mployee who has kno\/ingly so
licited or accepted a gift from a for
eign government in violation of the
Act. or who has failed to deposit or
report such gift. as an Act required by
the Act. In such case, the court may
assess a maximum penality of the
retail value of a gift improperly solicit
ed or received. plus $5,000.

(b) Supervisory officials at all levels
within employing agencies shall be re
sponsible for providing periodic reor
ientation of all employees under their
supervision on the basic features of
the Act and these regUlations. and for
ensuring that those employees observe
the requirements for timely reporting
and deposit of any gifts of more than
minimal value they may have accept-
ed. -

(c) Employees are advised of the fol
lowing actions which may result from
failure to comply with the require
ments of the Act and these regula
tions:

(1) Any supervisor who has substan
tial reason to believe that an employe~

under his or her supervision has vio
lated the reporting or other compli
ance prOVisions of the Act shall report
the facts and circumstances in writing
to the senior official in charge of ad
ministration within the cognizant
bureau or office or at the post abroad.
If that official upon investigation de
cides that an employee who Is the
donee of a gift or is the recipient of

travel or travel· expenses has. through
actions within the employee's control,
failed to comply with the procedures
established by the Act and these regu
lations, the case shall be referred to
the Attorney General for appropriate
action. .

(2) In cases of confirmed evidence of
a violation, whether or not such ,,·iola
tion results in the taking of action by
the Attorney General. the senior ad
ministrative official referred to in
§ 3.10(c)(1) as responsible for forward
ing a violation report to the Attorney
General shall institute appropriate
disciplinary action against an employ
ee who has failed to (D Deposit tangi
ble gifts within 60 days after accept
ance. (1i> account properly for the ac
ceptance of travei expenses or (iii)
comply with the Act's reqUirements
respecting disposal of gifts and decora
tions retained for official use.

(3) In cases where there is confirmed
evidence of a violation, but no evi
dence that the violation was willful on
the part of. _the employee. the senior
administrative official referred to in
§ 3.10(c)(1) shall institute appropriate
disciplinary action of a lesser degree
than that called for in § 3.10(c)(2) in
order to deter future violations by the
same or another employee.

§ 3.11 Responsibility of chief of mission to
inform host government of restrictions
on employees' receipt of gifts and deco
rations-.

A special provision of tbe Act re
quires the President to direct every
chIef of a United States diplomatic
mission to ·inform the host govern
ment that it is a general pollcy of the
United States Government to prohibit
its employees from receiving gifts of
more than minimal value or decora
tions that have not been tendered "in
recognition of active field service in
time of combat operations or awarded
for other outstanding or unusually
meritorious performance." According
ly, all Chiefs of Mission shall in Janu
ary of each year conduct a thorough
and explicit program of orientation
aimed at appropriate officials of the
host government concerning the oper
at10n of the Act.

o
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§ 3.12 Exemption o( grants and other (or
eign government assistance in cultural
exchange programs (rom coverage of
foreign gifts and decorations legisla
tion.

The Act specifically excludes from
its application grants and other forms
of assistance "to which section l08A of
the Mutual Educational and Cultural
Exchange Act of 1961 applies". See 22
U.S.C. 2558 Ca) and (b) for the terms
and conditions under which Congress
consents to the acceptance by a Feder
al employee of grants and other forms
of assistance provided by a foreign
government to facilitate the participa
tion of such employee in a cultural ex
change.

1983
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Speeches and Interviews

628.3-1 Speaking In the United States
a. All invitations to speak, lecture, or participate in

conferences in the United States, during the cou"rse
of official duty, on a subject of official concern under
section 628.2, shall be referred for acceptance to
the appropriate office in the employee's agency.
The appropriate office in State, is the Bureau of Pub
lic Affairs; in AID, the Information Staff; and in USIA,
the Office of Public Information.

b. The text or outline of each speech or lecture by
an employee of the rank of office director or above
in State and AID, and of Assistant Director, Genetal
Counsel, and Inspector General in USIA, of official
concern under section 628.2, shall be submitted for
preliminary clearance to the office within that em
ployee's agency concerned with the subject matter
of the speech or lecture and then for final clearance
by the appropriate office in the agency as specified
in paragraph a. A subordinate officer shall submit
the text of such a speech or lecture to own office
director or official of comparable rank if the officer is
in State or AID. or to own office or service head if

the officsr Is in USIA, who may either disapprove the
text or approve it and refer it for further review by
the offices concerned with the subject matter of the
speech or lecture and by the appropriate office
named in paragraph 8.

c. In informal presentations, professional moet·
ings, conferences, and panel discussions where,
because of the nature of the public appearance, no
prepared script or outline will be available for clear
ance, the employee is responsible for ensuring that
the employes's own remarks involve no violation of

628.3

volvod concerns either the release or accuracy of
information concerning the employee's agency's re
sponsibilities or what conclusions should be drawn
from such information. Accordingly, clearance is not
required to reprint or republish in other form material
that has been cleared at an earlier date.

c. Clearance will not be granted until all classified
material and all material of official concern under
paragraph a which is inaccurate, inconsistent with
current foreign policy, or can reasonably be ex
pected to affect adversely U.S. foreign relations,
has been deleted from the proposed speaking, writ
ing, or teaching material.

d. The foreign affairs agencies will adopt inter
agency procedures to assure review of and guid
ance on material of official concern in their primary
fields of responsibility.

AID HANDBOOK 24, Att 2E

General Policy and
Procedures

1\. The foreign affairs agencies encourage partici
pation by their employees in activities of a responsi
ble and nonpartisan character devoted to increasing
publiG study or understanding of the nation's foreign'
relations and of the work of the agencies. Such ac
tivities may be performed in an official or private ca
pacity, but, until shown to be otherwise. it will be
presumed for the purpose of determining when
compensation may be received that all speaking or
writing by an employee which concerns the current
responsibilities, programs, or operations of the em
ployee's agency is done in an official capacity. All
speaking, writing, and teaching materials which may
reRsonably be interpreted as relating to the current
responsibilities, programs, or operations of any em
ployee's agency or to current U.S. foreign policies,

or which reasonably may be expected to affect the
foreign relations of the United States are of official
concern and shall be submitted, as provided in the
following pertinent soctions, for clearance by the
employee's agency, whether the employee is acting

officially or privately.
b. No employee shall publish any material of offi

cial concern under paragraph a until it has been
cleared. The purpose of this clearance requirement
is to substitute the agency's institutional judgment
for the employee's judgment when the question in-

628.1 Applicability
Th~ provisions of this section apply to all employ

ees, including foreign nationals, of State, AID, and
USIA, in the United States and abroad, with respect
to:

a. Clearance of writings: and
b. Clearance of engagements to speak, lecture,

teach. or participate in conferences.
Certain employees are assigned to duties which

require making speeches, holding interviews. or oth
erwise engaging in discussions on a v~riety of top
ics. The following provisions are not intended to in
terfero with the normal performanco of these duties
or to require clearance for any such activitios car
ried out within established policy guidelines. except
as may be dictated by the exercise of prudence and
good judgmont.

628 SPEAKING, WRITING, AND
TEACHING
(TL:PER-2S9 3-27-69»HR> (Uniform
State/AID/USIA)

o

o

o

o

o



3 FAM 620

security, are consistent with U.S. foreign policy, and
will not adversely affe<;:t U.S. foreion relations.

8. Authorization
Under prior approval of the ambassador, qr desig

nee, an employee abroad may give public speeches
and lectures and participate in conferences and the
like and hold on-the-record newspaper interiews or
other formal discussions of government policy. Prior
interagency consultation on important public state
ments is expected, where appropriate.

b. Topics to be Avoided
An employee abroad may not allude in public

speeches or newspaper interviews to disputes be
tween governments, to active political issues in. the
United States or elsewhere, or to any matter pend
ing at any post, except by the direction or with the
authorization of the ambassador, or designee.

o

o
Speaking and Interviews Abroad
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office director or above for State, and AID, or with
the rank of Assistant Director for USIA, shall submit
for clearance by the appropriate office named in
section 628.3-1 all written material prepared in an
official capacity for external publication under bylines
or official titles. Preliminary clearances shall first be
obtained from appropriate offices of the agency
concerned with the subject matter. Subordinate
personnel shall, after obtaining any necessary pre
liminary substantive clearances from appropriate of
fices of the agency concerned with the subject mat
ter, submit such material for clearance to (1 ) the
head of their overseas establishment, if serving
abroad, or (2) their office director or official of com
parable rank if In State or AID, or by the office or
service head if in USIA, if assigned in the United
States, who may either disapprove the material or
approve it and refer it for further review by the ap
propriate office named in section 628.3-1 a.

628.3-2

628.5-2 Official Writing for External
Publication

To ensure consistency with U.S. policy, heads of
State, AID, and USIA and overseas establishments
and employees in the United States with the rank of

628.5-3 Unofficial Writing
All books, articles, and other manuscripts of offi

cial concern under section 628.2, prepared for pub-
lication by an employee in an unofficial capacity, 0
shall be submitted for clearance in advance of publi-
cation in accordance with procedures in section
628.5-2. Authors will be notified of decisions with
respect to clearance of manuscripts, and the manu-
scripts will be either returned or forwarded, upon
written request, to publishers or agents designated
by the author. All such writings which are not on.
matters of official concern need not be submitted for
clearance; however, unless the unofficial writing is
clearly not on a subject of official concern under
section 628.2, the employee is responsible for hav-
ing published with it a specific statement to the ef- 0
feet that the opinions and views expressed are the
employee's own and not necessarily those of the
employee's agency. If there is doubt as to the pro-
priety of the proposed publication, the employee

should seek guidance or advice from the areas con-
cerned with the subject matter.

To avoid possible embarrassment, employees
should not make commitments to publishers until
manuscripts have been approved. Personnel sta
tioned abroad shall use their best efforts to assure
that members of their families (as defined in 3 FAM
620 section 10.735-102) also follow these proce- 0
dures.

Writing628.5

Racially Segregated
AudIences

Employees should not participate in conferences
or speak before audiences in an official capacity
where any racial group has been segregated or ex
cluded from the meeting, from any of the facilities of
the conference, or from membership in a sponsor
ing organization. For State and USIA only: Excep
tions to this general policy may be made only by the
respective agency head (for personnel in the United
States) or by the chief of the diplomatic mission (for
personnel abroad).

628.4

628.5~.1 Acting as Correspondent for
Communlcatfons Media

Certain employees carry on active liaison with rep
resentatives of communications media. However, no
employee shall act as correspondent for any news
paper, press syndicate, association, or other media

unless special authorization has bQen obtained in
advance from the appropriate official. The appropri
ate official for State is the A5sistant Secretary for
Public Affairs; for AID, the Director, Information
Staff; and for USIA, the Assistant Director (Public In
formation) .
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628.7 Compensation

628.7-2 Suggesting Use of Funds
An employee who is prohibited pursuant to the

provisions of section 628.7-1 from accepting com
pensation or anything of monetary value for certain
activities may suggest that what the employee oth
erwise would receive be paid into the Treasury of the
United States, be donated to the employee's
agency as a gift. or be donated to a charity by the
sponsoring organization in its own name. Whether
any donation or contribution be made and, if so, to
whom, shall be left to the discretion of the spon~or

ing organi.zation.

Reimbursement of
Expenses

628.8

628.8-1 Acceptance
a. With the prior approval of the office responsible

for final clearance (see sections 628.3 and 628.5),
an employee who is prohibited from accepting com
pensation or anything of monetary value may accept
from a sponsoring organization reimbursement of
actual expenses incurred in connection with such ac
li\'h.y, wherG allowed by 3 FAM 620 (section
10.735-202 (f)).

b. Where acceptance of direct reimbursement by
an employee is prohibited or is disapproved by the
office responsible, the employee's agency may nev-

628.7-1 Advance Approval
Without the advance approval of the agency's

Counselor on Ethical Conduct and Conflicts of Inter
est an employee may not accept compensation,
fees, honorariums, or anything of monetary value
for any consultation, speech, lecture, discussion,
writing, appearance, or teaching engagement for
which clearance is required under sections 628.3,
628.5, or 628.6 because the subject is of official
concern under section 628.2. The applicable star.
dards governing receipt of compensation are set
forth in sections 10.735-201 (a). 204, and 206 of 3
FAM 620 (AID M.O. 443.1). Requests for such ap
proval may be submitted to the office responsible
for final clearance (see sections 628.3 and 628.5) at
the time clearance is sought. This office shall for
ward the request to the agency's Counselor on Ethi
cal Conduct and Conflict of Interest.

AID HANDBOOK 24, Att 2E

628.6-2 Abroad
Before accepting an engagement to teach abroad

an employee must obtain approval as required by
the uniform State/AID/USIA regulations on employee
responsibilities and conduct, 3 FAM 620 (AID M.O.
443.1) section 10.735-206(b). The request for ap-· ..
proval shall include a detailed outline of the course
to be taught, including the names of required texts
and brief descriptions of other reading materials, the
name of the institution for which the class is to be
taught, the frequency of classes, and the period of
time involved. The restrictions contained In section
628.3-2b apply to all courses taught abroad. All ap-

provals of teaching engagements must be renewed
each school year. Personnel stationed abroad shall
use their best efforts to· assure that members of
their families (as defined in 3 FAM 620 section
10.735-102) follow the procedures for obtaining ap
proval to teach set forth in 3 FAM 620 (AID M.O.
443.1) section 10.735-206.

628.6 TeachIng

628.6-1 In the United States
Officers of the rank of office director and above in

State and AID. and of Assistant Director, General
Counsel, and Inspector General and above in USIA,
may accept teaching engagements in the United
States at their own discretion without approval by
higher authority.

Any other employee before accepting a teaching
engagement must obtain approval of the employ
ee's office director if in State or AID, or of own of
fice or service head if in USIA, and of the appropri
ate office named in section 628.3-1 a. If the SUbject
matter to be taught is of official concern under sec
tion 628.2, the request for approval shall include a
detailed outline of the course to be taught, including
the names of required texts and brief descriptions of
other reading materials, the name of the institution
for which the class is to be taught, the frequency of
classes, and the period of time involved: and the
request shall be routed for clearance through the ar
eas of the employee's agency concerned with the
subject matter. If the subject matter to be taught is
clearly not of official concern, the request for ap
proval shall be in the form indicated above but a
brief description of the course may be substituted
for the detailed outline. All approvals of teaching en
gagements must be renewed each school year.

(J
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ertheless accept reimbursement as a gifLln such
cases, and with the prior approval of the office re
sponsible, the employee may accept accommoda
tions or services in kind as a gift on behalf of the

agency.
c. A member of an employee's family who has

been invited by the sponsoring organization to ac
company the employee to a function is free to ac
cept reimbursement for own expenses.

628.8-2 Solicitation
8. An employee shall not solicit reimbursement for

expen~es, nor shall the employee solicit an invitation
for 8 member of the employee's family to accom

pany the employee in connection with an activity for
compensation or anything of monetary value.

b. Reimbursement may be accepted only whon
f~eely offered or tendered by the sponsoring organi
zation. However. it is the policy in responding to an

invitation to furnish an officer to speak, lecture, or
participate in a conference, to inquire whether the
sponsoring organization is prepared to pay the ac
tual and necessary expenses incurred in connection
with such activity.

628.8-3 Official Reimbursement
a. When a sponsoring organization pays all or a

portion of the expenses of an employee in connec
tion with a speech. lecture, discussion, or appear
ance, the employee shall not be reimbursed by own
agency for that portion of per diem and travel ex
penses which was paid by the sponsoring organiza

tion. However, no deduction shall be made for
luncheons. dinners, receptions. and similar func
tions incidental to the activity.

b. For USIA.,employees, no costs for such appear
ances, including transportation, per diem, and re
lated expenses. will be charged to USIA appropri
ated funds unless specifically authorized by the Di

rector of USIA.

o

o

o

o
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ATTACHMENT 2F

REPORTING SUSPECTED OFFENSES AND MAKING COMPLAINTS
INVOLVING AGENCY PROGRAMS, OPERATIONS, EMPLOYEES OR MONIES

(~)

2A.

.2B.

2C.

2C.

Purpose

This attachment provides the authorities, policies and procedures for
the mandatory reporting of suspected offenses, including waste, fraud,
abuse, corruptions, or any violation of law, regulation or rule
involving Agency programs, operations, employees or monies, and for
making complaints to the Agency Inspector General.

Appl kabil ity

This attachment applies to all persons employed by the Agency,
regardless of citizenship or location.

Authorities

1. E.O. 12674, Principles of Ethical Conduct for Government Officers
and Employees, April 12, 1989

2. 28 U.S.C. 535, Investigation of Crimes Involving Government
Officers and Employees

3. Inspector General Act of 1978, as amended

Policies

1. Employees must promptly report any information, allegation or
complaint relating to waste, fraud, abuse, corruption or any violation
of law, regulation or rule involving Agency programs, operations,
employees or monies to the Office of the Inspector General, Office of
Investigations (IG/I).

2. An employee may report a suspected offense or make a complaint to
IG/I directly; he/she is not required to go through his/her supervisor.

3. The identity of the employee reporting a suspected offense will not
be disclosed without the employee's consent, unless special
circumstances prevent such nondisclosure, e.g., the employee's testimony
is required.

4. The IG/I will accept anonymous reports and complaints.

5. A supervisor will not take or threaten to take retaliatory action,
directly or indirectly, against any employee for reporting a suspected
offense, making a complaint or disclosing information to the IG/I.
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2D. Responsibilities

1. Office of Investigations, Office of the Inspector General lIG/I)

Determines what action is to be taken, by whom and when, in
response to a suspected offense or complaint,

2. Employee

a, Reports, in writing or verbally, a suspected offense to the (' ')
IG/I, directly or through his/her supervisor. ~/

b. Contacts IG/I when in doubt as to whether a situation or
incident constitutes an offense.

2E. Reporting Procedure

Reports of suspected offenses or complaints should be addressed to:

1. In AID/Washington, the Office of the Assistant Inspector
General for Investigations (AIG/I).

2. At overseas posts, the Regional Inspector General for
Investigations serving the post. (J
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Subchapter 1. General Provisions
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1-1. RIGHTS RESERVED TO EMPLOYEES

Specifically reserved to an employee affected
by section 7324 of title 5, United States Code,
and ch;,l service rule IV are the right to vote
as he pleases and the right to express his opinion
as an individual on all political subjects and
candidates.

1-2. NATURE OF RESTRICTIONS

The restrictions on the political activity of
employees of the executive branch of the Federal
Government are in subchapter III of chapter
73, title 5, TJnited Sta.tes Code and section 14.
of civil service rule IV. The law and the rules
prohibit using official authority or influence for
the purpose of interfering with an election or
affecting its results, and taking an active part
in political management or in political cam
paigns. Section 7324 prohibits the same activi
ties on the part of all employees of the executive
branch which the Commission had prior to
July 19, 1940, determined were prohibited on
the part of employees in the competitive service
under the civil service rules. Restrictions other
than those imposed by section 7324 of title 5,
United States Code, and rule IV are summarized
in 3ubchaptel" 5.

1-3. RESPONSIBILITY FOR
ENFORCEl\'IENT

~a. Competitive Service. The Commission is
responsible for enforcing the restrictions against
political activity by employees in the competi
tive civil service. By agreement with the U.S.
Postal Service, the Commission investigates

and adjudicates allegations of political activity
involving postal employees. Any individual
or agency having knowledge of a possible
violation of Subchapter III of Chapter 73 of

. title 5, U.S.C. (the Hatch Act) by an employee
in the competitive service or by a postal em
ployee should promptly provide all relevant
information directly to the Office of the General
Counsel, U.S. Civil Service Commission, 1900
E Street, N.W., Washington, D.C. 20415,
phone: (202) 632-7600.

b. Excepted Service. The employing agency
is responsible for enforcing the restrictions
against political activity by employees in the
excepted service. Any individual or agency
having knowledge of a possible violation of
Subchapter III of Chapter 73 of title 5, U.S.C.
(the Hatch Act) by an employee in the excepted
service should promptly provide all relevant
information directly to the employing agency.-E-

1-4. PENALTIES
An employee found to have violated the re

strictions imposed by section 7324 of title 5,
United States Code or section 4.1 of civil
service rule IV must be removed from his
position and cannot be reemployed in any po
sition the pay of which is payable under the
same appropriation as the position from which
he was removed. This restriction is not limited
to the appropriation act for any particular
fiscal year. If, however, the Commission deter
mines by unanimous vote that the \;,olation
does not warrant removal, it may impose a.
lesser penalty, but the penalty cannot be less
than a 30-day suspension without pay.
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2-1. GENERAL COVERAGE

a. Employees subject to restrictions. In
the absence of specific statutory exemption,
the basic political activity restrictions apply
to any person employed in the executive branch
of the Federa.l Government, or any agency
thereof, or in the government of the District
of Columbia~and to officers, employees and
enrollees of the Job Corps:E-If the employee
is in doubt about whether any particular
activity is prohibited, he should write to the
General Counsel of the Civil Service Com
mission for advice before engaging in the
activity. '

b. Reporting violations. It is the duty of
any person having knowledge of a violation of
any of the provisions prohibiting political
activity to submit the facts to the Office of the
General Counsel, United States Civil Service
Commission, Washington, D.C. 20415.

2-2. ACTIVITY THROUGH ANOTHER
PERSON

Any political activity that is prohibited
for an employee acting independently is also
prohibited fo'r an E:\mployee acting in open or
secret cooperation with others. Wha.tever the
employee may not do directly or personaJ1y, he
may not do indirectly or through an agent,
officer, or employee chosen by him or subject
to his control. Pplitical activity in fact, regard
less of the methods or means used by the
employee, constitutes the violation. This does
not mean that an· employee's husband or wife
may.not engage in politics independently, upon
his or her own initiative and in his or her own
behalf.

2-3. E~IPLOYEES ON LEAVE

In general, an employee who is subject to
the basic political activity prohibitions while

on active duty is subject to them while on
leave with pay, leave without pay, or furlough,
and incurs the same penalties for an offense
committed while in leave 9r furlough status
as for an offense committed while on active
duty. This applies though the leave is terminal
leave, and even though the employee's res
ignation has been submitted and accepted.
However, if lump-sum payment is made for
"accrued annual leave the person involved is
not subject to the political activity restrictions
during the period covered by the lump-sum
payment or th~rea.fter. It is not permissible
for an employee to take leave of absence for
the purpose of working with a political candi
date, committee, or organization, or for the
purpose of becoming a candidate for office
with the understanding that he will resign his
position if nominated or elected.

2-4. INTERMITTENT EMPLOYEES

Persons who are employed on an irregular or
occasional basis, e.g., experts and consultants
on 8; per diem basis, or W.O.c. and w.a.e. em
ployees, are subject to the political activity
restrir.tions of the law while in an active duty
status only and for the entire 24 hours of any
day of actual employment.

2-5. TEMPORARY, PART-TIl\-IE, AND
EMERGENCY EMPLOYEES

Temporary, part-time, and emergency em
ployees are subject to the statute and rule.

2-6. PERSONS NOT SUBJECT TO
RESTRICTIONS

a. The prohibition against active participation
in political management and in political cam
paigns in section 7324(a) (2) of title 5, T"'nited

o

o

o

o
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States Corle, and section 4.1 of civil service rule
IV. does not apply to the following persons:

(1) Executive branch
An employee paid from the appropriation

for the Office of the President.
The head or the assistant head of an executive

depnrtment or military department.
An ernployee appointed by the President

by and with the advice and consent of the
Senate, and who determines policies to be
pursued by the United States in its relations
with foreign powers or in the nationwide ad
ministration of Federal laws.

Ambassadors of the V'nited States.
l\'Iinisters of the United States.
An eluployee of The Alaska Railroad residing

in a municipality on the line of the railroad
when the permitted actinty is confined to the
municipality in which he re~ides.

~An employee who works on an irregular or
occasional basis on the days tha.t he performs
no services.~

(2) District oj Columbia
The Recorder of Deeds of the District of Co

lumbia.
b. The political a.ctivity restrictions of chapter

73 of title 5, United States Code and civil
service rule IV' do not apply to the following
persons:

(l) Legislative branch
Officers and employees of the legislative

branch of the Federal Govemment, including
secretaries and clerhs of Melnbers of Cong~'ess

and ccngressional committees.
(2) Judicial branch
Officers and employees of the judicial branch

of the Federal Government, including United

States commissioners, clerks of Cn:ted States
courts, referees in bankruptcy, and their
secretaries, deputies, and clerks.

~2-7. TOTAL EXEIUPTION FROM
THE RESTRICTIONS~

a. Officers or employees of any educational
or resea.rch institution, establishment, agency,
or system which is supported in whole or in
part by the District of Columbia, or by any
recognized religious, philanthropic, or cultural
organization.

b. Persons who are retained from time to
time to perform special sernces on a. fee basis
and who take no oa.th of office.

c. Persons who receive benefit payments,
such as old age assistance and unemployment
compensation under the Social Security Act.

d. Persons retired from the Federal service,
unless reemployed in the executive branch of
the Federal Government.

e. Persons serving as star route and con
tract carriers and clerks in fourth-elass post
offices, provided such persons are not at the
same time holding other Government employ
ment.

2-8. OFFICERS, EMPLOYEES AJ.'\rn EN
ROLLEES OF THE JOB CORPS

Enrollees of the Job Corps, as well as officers
and employees of the Job Corps, are subject
to the same basic political activity restrictions
as persons employed in the executi';e branch
of the Federal Government. ESection 118 of the
Economic Opportunity Act of 1964, as amended
~(42 U.S.C. 2728, as amended) .)~



Subchapter 3. Permissible and Prohibited Activities

TRANS. MEMO NO.

24:19 AID HANDBOOK 24 Att 2G

y

o
3-1. DEFINITIONS

a. In this chapter
(1) Political party means a national political

party, a State political party, and an affiliated
organization; .

(2) Election includes a primary, special, and
general election;

(3) Nonpartisan election means-
(a) An election at which none of the candi~

dates is to be nominated or elected as
representing a political party any of
whose candidates for presidential elec
tor received votes in the jast preceding
election at which presidential electors
were selected; and

(b) An election involving a question or issue
which is not specifically identified with
a political party, such as a constitu
tional amendment, referendum, ap
proval of a municipal ordinance, or any
question or issue of a similar character;
and

(4) Partisan when used as an ad.jective refers
to a political party.

3-2. PERMISSIBLE ACTIVITIES

a. All employees are free to engage in political
activity to the widest extent consistent with
the restrictions imposed by law. Each employee
retains the right to:

(1) Register and vote in any election;
(2) Express his opinion as an individual

citizen privately and publicly on political
subjects and candidates;

(3) Display a political picture, sticker, badge
or button;

(4) Participate in the nonpartisan activities
of a civic, community, social, labor, or pro
fessional organization, or of a similar organi
zation;

(5) Be a member of a. political party or
other political organization and participate in
its activities to the extent consistent with law;

(6) Attend a political convention, rally, fund
raising function; or other political gathering;

(7) Sign a political petition as an individual
citizen;

(8) Make a financial contribution to a
political party organizativn;

(9) Take an active part, a~ an independent
candidate, or in support of an independent
candidate, in a partisan election covered by
subcha.pter 4.

(10) Take an active part, as a candidate or
in support of a candidate, in a nonpartisan
election;

(11) Be politically active in connection with
a question which is not specifically identified
with a political party, such as a constitutional
amendment, referendum, approval of a munici
pal ordinance or any other question or issue of
a similar character;
. (12) Serve as an election judge or clerk,

or in a similar position to perform nonpartisan
duties as prescribed by Sta.te or local law; and

(13) Otherwise participate fully in public
affairs, except as prohibited by law, in a manner
which does not materially compromise his
efficiency or integrity as an employee or the
neutrality, efficiency, or integrity of his agency.

(b) Paragraph (a) of this section does not
authorize an employee to engage in political
activity in violation of law, while on duty, or
while in a uniform that identifies him as an
employee. The head vf an agency may prohibit
or limit the participation of an employee or class
of employees of his agency in an activity per
mitted by paragraph (a) of this section, if
participation in the acti\'ity would interfere
with the efficient performance of official duties,
or create a conflict or apparent conflict of
interests.

o

o

o

o
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3-3. PROHIDITED ACTIVITIES

a. An employee may not use his official
authority or influence for the purpose of
interfering with or affecting the result of an
election.

b. An employee may not take an active
part in political management or in a political
campaign, except as permitted by law or
regulation.

c. Activities prohibited by paragraph (b)
of this section include but are not limited to:

(1) Serving as an officer of a political party,
a member of a national, State, or local com
mittee of a political party,. an officer or member
of a committee of a partisan political club, or
being a candidate for any of these positions;

(2) Organizing or reorganizing a political
party organization or political club; .

~3) Lirectly 01 indirectly soliciting, receiv
ing, collecting, handling, disbursing, or account
ing for assessments, contributions, or other
funds for a partisan political purpose or in
connection with a partisan election;

(4) Organizing, selling tickets to, seeking
support for, or actively participating in a
fund-raising activity of, a political party or
political club;

(5) Taking an active part in managing the
political campaign of a candidate for public
office or political party office;

(6) Being a candidate for, or campaigning
for, an elective public office;

(7) Taking an active part in an organized
solicitation of votes in support of or in opposi
tion to a candidate for public office or political
party office;

(8) Acting as recorder, watcher, challenger,
or similar officer at the polls on behalf of 8.

political party or candidate in a partisan
election;

(9) Driving voters to the polls on behalf of a
political party or a candidate in a. partisan
election;

(10) Endorsing or opposing a. candidate in a.
partisan election in a political advertisement, a
broadcast, campaign literature, or similar
material;

(11) Serving as a delegate, alternate, or
proxy to a political party convention;

(12) Addressing a State or national conven
tion or caucus, or a rally or similar gathering of
a political party in support of or in opposition
to a candidate for public or political party
office, or on a partisan political question; and

(13) Initiating or circulating a nominating
petition for a candidate in a partisan election.
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4-1. EXCEPTED ELECTIONS

a. Sections 7326 and 7327 of title 5, United
States Code, provide exceptions to the prohibi
tion against activity in political management or
in a political campaign by an employee in
connection with:

(1) A nonpartisan election, and
(2) Subject to the conditions and limitations

established by the Commission, an election held
in a municipality or political subdivision
designated by the Commission under section
i327.

4-2. GRANT Of' P:rlIVILEGE TO RESI
DENTS OF CERTAIN LOCALITIES

a. Eligible localities. The Civil Service Com
mission is authorized by section 7327 to issue
regulations permitting F~deral employeesJ who
live in a municipality or other political sub
division in the immediate vicinity of the
District of Columbia in the States of Maryland
and Virginia or in municipalities where the
majority of voters are employed by the Federal
GovernmentJ to take part in political manage
ment and political campaigns in connection
with partisan elections for local officesJ as
provided in section 4-4.

b. Requirements for privilet::e. As a pre
requisite to the extension of the privileges of
section 7327 to any particular locality the
Commission must determine that special or
unusual circumstances e~dst which show that
participation in local politics is in the domestic
interest of the employees who reside in that
community.,

4-3. REQUEST FOR PRIVILEGE

Requests for the extension of the privileges
of section 7327 to any locality must be made
formally, and must be submitted to the Com
mission by representatives of the community

involved. The petitioners must furnish certain
specified information about their community
and its elections. Information about the data to
be furnished, and the prerequisites to be met,
may be obtained from the United States Civil
Service Commission, Washington, D.C. 20415.

4-4. RESTRICTIONS WHERE PRIVILEGE
HAS BEEN GRANTED

a. The privilege of active participation in
local self-government, when granted by the
Commission, under section 7327, is subject to
the following restrictions:

(1) Participation shall be as an independent
candidate 'or on behalf of, or in opposition to,
an independent candidate;

(2) Candidacy forJ or service in, an elective
office shall not result in neglect of or interference
'with the performance of the duties of the em
ployee or create a conflict or apparent conflict
of interests.

4-5. DESIGNATED LOCALITIES

The Commission has extended the privileges
allowed by section 7327 of title 5, United States
Code, to the following municipalities or political
subdivisions by formal action recorded on the
dates indicated:

In Maryland

Annapolis (May 16, 1941)
.Anne Arundel County (~1ar. 14, 1973)
Berwyn Heights (June 15, 1944)
Bethesda (Feb. 17, 1943)
Bladensburg (Apr. 20, ~942)

Bowie (Apr. 11, 1952)
Brentwood (Sept. 26, 1940)
Capitol Heights (Noy. 12, 1940)
Cheverly (Dec. 18, 1940)
Che\-JT Chase, sections 1 and 2 (~lar. 4, 1941)
Che'JT Chase, section 3 (Oct. 8, 1940)

o

o

o

o
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Chevy Chase, section 4 (Oct. 2, 1940)
Martin's Additions 1, 2, 3, and 4 to Chevy

Chase (Feb. 13, 1941)
Chevy Chase View (Feb. 26, 1941)
College Park (June 13, 1945)
Cottage City (Jan. 15, 1941)
District Heights (Nov. 2, 1940)
Edmonston (Oct. 24, 1940)
Fairmont Heights (Oct. 24, 1940)
Forest Heights (Apr. 22, 1949)
Garrett Park (Oct. 2, 1940)
Glena.rden (May 21, 1941)
Glen Echo (Oct. 22, 1940)
Greenbelt (Oct. 4, 1940)
-+Howard County (Apr. 25, 1974)4f
Hya.ttsville (Sept. 20, 1940)
Kensington (Nov. 8, 1940)
Landover Hills (May 5, 1945)
Montgomery County (Apr. 30, 1964)
Morningside (May 19, 1949)
Mount Rainier (Nov. 22, 1940)
North Beach (Sept. 20, 1940)
North Brentwood (May 6, 1941)
North Chevy Chase (July 22, 1942)
Northwest Park (Feb. 17, 1943)
Prince Georges County (June 19, 1962)
Riverdale (Sept. 26, 1940)
Rockville (Apr. 15, 1948)
Seat Pleasant (Aug. 31, 1942)
Somerset (Nov. 22, 1940)
Takoma Park (Oct. 22, 1940)

University Park (Jan. 18, 1941)
Washington Grove (Apr. 5, 1941)

In Virginia

Alexandria (Apr. 15, 1941)
Arlington County (Sept. 9, 1940)
Clifton (July 14, 1941)
Fairfax County (Nov. 10, 1949)
Town of Fairfax (Feb. 9, 1954)
Falls Church (June 6, 1941)
Hemdon (Apr. 7, 1945)
Loudoun County (Oct. 1, 1971)
Portsmouth (Feb. 27, 1958)
Prince William County (Feb. 14, 1967)
Vienna (Mar. 18, 1946)

Other Municipalities

Anchorage, AK (Dec. 29, 1947)
Benicia, CA (Feb. 20, 1948)
Bremerton, W A (Feb. 27, 1946)
Centerville, GA (Sept. 16, 1971)
Crane, IN (Aug. 3, 1967)
-+District of Columbia (May 16, i974)"
Elmer City, WA (Oct. 28, 1947)
Hua.chuca. City, AZ (April 9, 1959)
New Johnsonville, TN (April 26, 1956)
Norris, TN (May 6, 1959)
Port Orchard, WA (Feb. 27, 1946)
Shrewsbury, NJ (July 2, 1968)
Sierra Vista, AZ (Oct. 5, 1955)
Warner Robins, GA (Mar. 19, 1948)
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5-1. POLITICAL CONTRIBUTIONS AND

ASSESSl\IENTS

, Sections 602, 603, 606, and 607 of title 18 of
t.he United States Code, which were originally
sections 11, 12, 13, and 14 of the Civil Service
Act, deal with political assessments. The penalty
for violations of these sections is a fine of no
more than $5,000 or imprisonment' for no more
t~an three years, or both. These violations are
considered to be felonies" as they are punish
able by terms of imprisonment exceeding one
year.

5-2. POLITICAL ASSESSIUEl\7S

a. Coverage. Provisions of these sections
make it unlawful for any of the following offi
cers, employees, or persons to directly or in
direetly solicit, receive, or be in any manner
concerned in soliciting or receiving any assess
nlent, subscription, or contribution for any
political pUl"pose whatever from any other
officer, employee, or person=

(l) Senators and Representatives in, and
Delegate or Resident, Commissioners to, Con
gress;

(2) Candidates for and persuns el.~cted as
Senat.or, Representative in, or Delegate or Resi
dent Commissioner to, Congress;

(3) Officers and employees of the United
States;

(4) Persons receIVIng any pay for services
from money derived from the Treasury of the
United States.

b. "Political purpose" defined. The· words
"for any political purpose," as- used above,
qualify not only the contribution, but the solici
tation (United States v. Scott, 74 Fed., 213).

c. Acting as agent or messenger. The statu
tory prohibition applies to the receipt of a
political contribution as do mere agent or messen
ger for the purpose of turning it over to a

political organization (United States v. Dutro,
L.W. 1913, Western District of Tennessee,
unreported).

5-3. CIRCULARS OF SOLICITATION

The sending of a circular letter by a political
committee to Feder;;LI officers and employees
soliciting financial aid in Congl"essional or State
elect.ions, upon which or attached to which
appear the names of Federal officers or em
ployees, is a violation of the prohibition on
political Cs:Jess"llents (24 Ope Atty. Gen. 133).
The statute, as it stands, together with the
opinion just cited, unquestionably condemns
all such circulars, notwithstanding the partic
ular form of words adopted in order to show a
request rather than a demand, and to give
responses a quasi-voluntary character.

5-4. SOLICITATION IN FEDERAL
BUILDINGS

All persons, whet.her or not employed by the
United States, are prohibited from soliciting in
any manner whatever or receiving a contribu
tion of money, or any other thing of value, for
any political purpose what~er in any room or
building oc~upied in the discharge of official
duties by any officer or employee of the United
States, or in any navy yard, fort, or arsenal.

5-5. SOLICITATION BY LEITER

Solicitation by letter or circular addressed
to and delivered by mail or otherwise to an
officer or employee of the United States at
the office or building in which he is eluployed
in the discharge of his official duties is a solici
tation "in a rOOlll or building" within the
meaning of section 603 of title 18 of the U.S.
Code ([lnited States v. Thayer, 209 U.S. 39).
It has been held that sending letters through

o

o

o

o
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the mails to Government employees soliCiting
political contributions is a violation of 18
U.S.C. 603 when the street or home address is
omitted and the let~ts are consequently de
livered by the postal authorities to a Govern
ment building.

5-6. PAYMENT BY ONE EMPLOYEE TO
ANOTHER

K0 officer, clerk, or other person in the
sernce of the United States shall directly or
indirectly give or hand over to any other
officer, clerk, or person in the service of the
United States, or to any Senator, Member of
or Delegate to Congress, or Resident Com
missioner, any money or other valuable thing
on account of, or to be applied to, the promo
tion of any political object (18 U.S.C. 607).

5-7. DISCRI1\IINATION BECAUSE OF
POLITICAL CONTRIBUTIONS

Discrimination, and promises or threats to
discriminate, for giving or withholding or
neglecting to make any contribution for any
political purpose are prohibited.

5-8. PURCHASE AND SALE OF PUBUC
OFFICE

a. Statutory prohibition. The United St8;tes
Code, title 18, sections 210 and 211, provides
that it shall be unlawful:

(1) To payor offer or promise to pay any
money, or thing of value, to any person, finn,
or corporation in consideration of the use or
promise of use of any influence to procure any
appointive office or place under the United
Sta tes for any person.

.(2) To solidt or receive, eit1her as a political
con tribution, or for personal emolument, any.
money or thing of value in consideration of
the promise of support, or use of influence, in
obtaining for any person any appointive office
or place under the United States.

b. Penalty. The penalty for violation is

imprisonment of not more than one year, or
fine of not more than $1,0.00 or botli.

5-9. POLITICAL RECOMMENDATIONS
AND DISCRIl\IINATION

Civil service laws and other statutes, and
the civil service rules, contain provisions pro
hibiting political discrimination, promotions
because of political influence, political recom
mendations, and the consideration or filing of
political recommendations.

5-10. OTHER CRIMINAL OFFENSES

a. Various political activities are made crimi
nal offenses by provisions of United States law
other than those described above. These pro
visions of law are enforced by the Department
of Justice, and the penalty for their violation
b a fin~· of no .1lore than $1,COO ~r impris(lll
ment for no more than one year, or both.
Among the acts made unlawful by these provi
sions are:

(1) Intimidating, threatening, or coercing
voters in Federal elections (18 U.S.C. 594).

(2) Using o.fficial authority in interfering with
a F~deral election by a person employed in any
administrative position by the United States
or by any department, independent establish
ment, or agency of the United States or by any
State, agency, or political subdivision thereof
in connection with any activity financed in
whole or in part by Federal funds (I8 U.S.C.
Sg5).

(3) Promising Federal employment, compen
sation, or any benefit 'from Federal funds, in
return for political actiyity or support (18
U.S.C. 600).

(4) Depriving anyone of employment, com
pensation, or any benefit derived from Federal
relief or work relief funds on account of race,
creed, color, or political actiyity (I8 U.S.C. 601).

(5) Soliciting, assessing, or receiving 8ubscrip:
tions or contributions for political pur'poses from
anyone on Federal relief or work relief (18
U B.C. 604).
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(6) Furnishing or disclosing or receiving by

anyone of lists of persons on Federal relief or
work relief "'for political purposes (18 U.S.C.
605).

(7) Using Federal funds appropriated for
relief, work relief, or public works, so as to
interfere with or coerce any individual in his
right to vote (18 U.S.C. 598).

(8) Paying or offering to pay any person for
voting or refraining from voting, or for voting
for or against any candidate for Senator or
Representative in, or DeJegate or Resident
Commissioner to, Congress (18 U.S.C. 597).

(9) Soliciting, receiving, or accepting pay
ment for one's vote or for withholding one'.
vote (18 U.S.C. 597).

o

o

o

o



PAGE NO.

2G-11
EFFECTIVE DATE

November 28, 1983

6-5. PROCEDURES FOR JOB CORPS

6-4. DECISION

Following the hearing, or the receipt of the
file when hearing is waived, the examiner shall
pre~)are and forward .to .the Conlmission his
recommended decision and the record on which
it is based. The COffiluission makes its decision
on this record and notifies the employee and
the employing agency.

6-3. HEARING

(a) Unless the employee and the General
Counsel agree to waive a hearing, the exalniner
shall schedule a hearing considering the con
venience of the parties in setting time and
place. The hearing examiner shall notify the
parties of the date and place of the hearing
at least 10 days in advance.

(b) Testimony is under oath or affirmation,
vVitnesses who t.estify are subjeet to cross
examination. Each party is responsible for
securing the attendance of his witnesses. The
examiner may allow the introduction of
affidavits. .

(c) The hearing is recorded by a reporter
designa ted by the Comlnission. The Com
mission. The Commission furnishes a copy of
the transcript to the employee without charge.

An action against an officer, employee or an
enrollee of the ,Tob Corps is processed by the
Commission under the same procedures as for
the competitive service.-E-

to the Commission or the exaluiner. The motio'n
and supporting reasons shall be served on the
parties. Objections to a motion shall be sub
mitted within 10 days after the motion is served,
except that a motion for continuance or exten
sion of time may be ruled upon ex parte.

TRANS. MEMO NO.

24:19

Subchapter 6. Procedures for the Competitive Service

6-1. INVESTIGATION

In\"'"estigation of allegations of prohibited
political activity on the part of an employee
in the competitive service is conducted by the
Civ-il Service Commissiop. The elnploying
agency is notified of the investigation. The
employee may make a statement concerning
the substance of the allegations of political
activity on his part.

6-2. NOTIFICATION OF PROPOSED
ACTION-CHARGES

a. Charges. The Commission's General
Counsel notifies the employee in writing when
he decides that the report of investigation
indicates that the law or the rule has been ViO

lated. The notice lists al~ charges, specifically
and in detail, and the penalty. The employee
is entitled to be retained in an active duty
status until a final decision is made by the
Commission. Any adverse personnel action is
taken by the agency upon the instruction of
the Commission. The employee and the em
ployee's agency are likewise notified if the
General Counsel determines to close any case
with a finding that a violation of the law and
rule has notbeen established.

b. Reply. The employee is allowed 15 days
from his receipt of the notice to submit an
answer. HIS answer may be in persoll or in
writing, or both, and he mal" also furnish
affidavits to support his answer:'

c. ~Referral. After reyiewing the employee's
answer or after the time for answering has
expired, the General Counsel may close the
case or refer it to the Commission's examinet'
for further proceedings.

d. Motions. An application or request for an
order or ruling not otherwise specifically pro
vided for shull be made by motion addressed
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duty status until a final decision is made by the
Commissioners. If an appeal is not taken within
the time allowed, the administrative decision
of the agency becomes final.

7-5. HEARING ON APPEAL TO THE
COMMISSION

a. Right of hearing. An employee who appeals
to the Commission has the right to a personal
appearance, called a hearing. The hearing is
held at the time and place that the Commission
may determine. Noticeof hearing is given at
least 10 days in advance of the date of the
hearing.

b. Information considered. The hearing is
held before an examiner designated by the
Commission. Testimony is under oath or
affirmation. Affidavits and other documentary
evidence ma.y be introduced.

c. Representation. The employee may be
represented by counsel. The employee and the
agency representative each are responsible for
securing the a.ttendance of their witnesses.
Witnesses who testify at the hearing are subject
to cross-examina.tion.

d. Recording.' The hearin~ is recorded by a
reporter designated by the Comlnission. The
Commission furnishes a copy of the trausc,ript
to the employee without charge.

e. Filing briefs. It is within the discretion of
the examiner to permit, and fix the time for
the filing of briefs. '

7-6. FINAL DECISION

The decision of the Commissioners is sent to
the employee and the employing agency and
states the reasons on which it is based. The
employing agency is required to comply with
the decision.

24 :19
TRANS. MEMO NO.EFFECTIVE DATE

November 28 1983

Subchapter 7. Procedures for the Excepted Service
7-1. JURISDICTION

7-4. RETENTION OF EMPLOYEE PEND
ING DECISION ON APPEAL

If the· employee files a timely appeal with the
Commission, he should be retained in an active

7-2. AGENCY PROCEDURE

In cases of alleged political activity by em
ployees in the excepted service, agencies should
follow procedures like those in subchapter 6.

7-3. APPEAL TO THE COMMISSION

a. If the final agency decision is adverse to
the employee, he may appeal to the Commis
oion no later than 15 days after his receipt of
the decision. The notice of decision should
inform the employee of the right of appeal to
the Commission, the time limit for appeal, and
the place where the appeal must be filed. The
Commission, at its discretion, may extend the
15-day time limit for filing an. appeal if the
employee shows that due to circumstances
beyo!ld hh: control, he was unable to file his
appeal within the time allowed.

b. The appeal must be in writing, addressed
to the United States Civil Service Commission,
Washington, D.C. 20415, and should state
whether the employee wishes a hearing. If the
employee waives a hearing, the case is submitted
on the record to the Commissioners.

The restrictions on political activity in sec
tions 7324-7327 of title 5, United States Code
and in sections 733.111-733.124 apply to em~
ployees in the excepted service. It is the re
sponsibility of the employing agency to investi
gate and decide allegations of prohibited
political activity on the part of an excepted
service employee.

o
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Instructions for Completing SF 278

Privacy Act Statement
The Ethics in Governme'nt Act of 1978, Public

,Law 95-521,. requires the reporting of this infor
mation. This information will b"e reviewed by
Government officials to determine' compliance
~iUl the.intenlqfthe Act and may be disclosed
uponreque$t' to any requestir)g person pur
suant to section 205 of the Act Qr as otherwise
authorized, by law. You may inspect applica
tion&Jor review of your'own form,upon request.
Knowing or willful, failure to file or report infor
mation required to be reported by section 202
of the Act (or falsification)'may subject you to a
civil penalty· of not more than $5,000 and to
disciplinary action by your employing agency
or '. ,other appropriate authority. Knowing or
witlfu~talsification~of information required to
be filed by sectlon202 of the Act may.alsosub-

'ject you ,to criminal prosecution under 18 U.S.C.
§1001,leading.,to a fine of not more than
$10;000 or. imprisonment for not more than five
years:,or ·both."

I~"mtroduction

Scope 'of~Disclosure

A reporting individual is required to include
in:addltion'to'his or her separate financial infor
mBtjon;.,intormeuion concerning his or her
spouse and'dependent children, in some sec
tions"of: this report The extent of the reporting
requirement· is .explained in each section of
thase> I,nstructions. fncumbents (in positions
describeo'insection lI(c)'of'these instructions)
a1'e' generally reqUired to report information
with respect to the previous ,calendar year.
Noml'nees,'candidates, .. and new "entrants (to
positions'described in section lI(c)) and those

.. filing;,te(Il),lnation reports, generally report in
fotmaHon-for 'the p~.evious. calendar year and
the current calendar' year'until at least 31 days
bQ~ore .~heda!~,9fdiling.

o
However, no report is required with respect

to a spouse living separate and apart from the
reporting individual with the intention of termi
nating the marriage or providing for permanent
separation. In addition, no report is required
with respecpo any income or obligations of an
individual arising from the dissolution of a
marriage or the permanent separation from a
s.pouse.

Dependent Child
The term "dependent child" means a son,

daughter, stepson, or stepdaughter of a report
ing individual and who is either: (i) unmarried,
under age 21, and is living in the household of
the reporting individual, or (ii) a "dependent" of
the reporting individual within the meaning of
section 152 of the Internal Revenue Code of
1954_

Definition of "Value"
"Value" means a good faith estimate of the

dollar value if the exact value is neither known
nor easily obtainable bV~he reporting indi
vidual.

Category of Amount
Reportable financial interests are djsclosed

either by exact amount or by category of
amount, depending on the interest as shown in
the form. A reporting indi~idual may, but is not
required to, indicate an exact amount where the
form provides, for a category of amount or
value.

II. Who Must File
a. Candidates for'nomination or election to the

office of President or Vice President.
b. Presidential nominees to positions requiring

the advice and consent of the Senate, other
than those nominated for judicial office or
for appointment toa rank in the uniformed'
services at a pay grade of 0-6 or below.

c. The following newly elected or appointed of
ficials:
-The President;
,-The Vice" President;
-Officers and employees (including special

government employees, as defined in 18
U.S.C. §202) whose .positions are classi
fied at GS-16 or above of the General
Schedule, or whose basic rate of pay (ex
cluding "step" increases) under other pay

o
schedules is equal to or greater than the
rate for GS·16 (step 1);

-Members of the uniformed services whose
pay grade is 0-7 or above;

-Officers or employees in any other posi·
tion determined by the Director of the Of·
fice of Government Ethics to be of equal
classification to GS-16;

-Administrative law judges;
-Employees in the excepted service in posi-

tions which are of a confidential or policy
making character, unless their positions
have been excluded by the Director of the
Office of Government Ethics;

-The Postmaster General, the Deputy Post·
master General, each Governor of the
Board of Governors of the U.S. Postal Ser
vice and officers or employees of the U.S.
Postal Serv.ice or Postal Rate Commission
whose basic rate of pay is equal to or
greater than the minimum rate of basic
pay fixed for GS-16 (step 1); and

-The Director of the Office of Government
Ethics and each designated agency ethics
official.

d. Officials in a position described in section
lI(c) of these instructions if they have served
61 days or more during the preceding calen

, dar year.

III. When to File
a. Within 30 days after becoming a candidate

for nomination or election to the office of
President or Vice President or by May 15 of
that calendar year, whichever is later, and on
or before May 15 of each succeeding year
that such an individual continues to be a
candidate on such date.

b. Within 5 days after the transmittal by the
President to the Senate of the nomination of
an individual referred to in section II(b) of
these instructions.

c. Within 30 days after assuming a position de
scribed in section lI(c) unless such an indi
vidual has left another position described in
section lI(c) within 30 days prior to assuming
the new position, or has already filed a
report with respect to nomination for the
new position (section lI(b)) or as a candidate
for the position (section lI(a)).

d. No later than May 15 annually, in the case of
those ir'\8 position described in section II(c).
In the event such an individual terminates

o
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employment, .and does not accept another
position described in section II(c), the report
must be filed no later than the 30th day'after
termination, covering:
L the preceding calendar year if the annual

May 15 report has not been filed, and
ii. the portion of the present calendar year

up to the date of termination.

IV. Where to File
a. Candidates for President and Vice Presi

dent, with the Federal Election Commission.
b. The President and Vice President, with the

Office of Government Ethics.
c. Me'mbers of a uniformed service, with the

Service Secretary concerned.
d. All others,' with the designated agency

ethics official at the agency in which the in
dividual is employed or in which he or she
will serve.

e. In the case of individuals appointed by the
President with the concurrence of the
Senate, see 5 CFR §734.604(c) for expedited
procedure.

V. General Instructions
a. This form consists of the front page and four

schedules. All schedules are to" be com
pleted by the reporting individual. If you
have no information to report in a section
you should enter "None". A report is con
sidered incomplete if any section is left
blank. Schedule A combines a report of in
come items (other than from employment by
the United States Government) with the dis
closure of property interests. Schedule B
dea'ls with transactions in property or other
assets. Schedule C relates to gifts and reim
bursements. Schedule D relates to liabilities
and employment relationships. After com
pleting the first page and each of the sched
ules (including extra sheets of any schedule
where continuation pages are required), con
secutively number all pages.

b. The information to be disclosed is only that
which the Ethics in Government Act of 1978
and 5 CFR Part 734 specifically require. Re
porting individuals may, however, include in
any section of the form such additional in
formation, over and above the Act's require
ments, as they may wish to disclose for pur
poses of clarification.

OFFICE OF PERSONNEL MANAGEMENT



c. Combine on one form the information ap
plicable to yourself, your spouse and depen
dent children; or, if more convenient, use
separate schedules to report the r:equired in
formation applicable to family members.
You may, if you desire, distinguish any entry
for a family member by preceding the entry
wi~~ .an (S) if it is for a spouse or a (DC) if it
pertains ~o a dependent child in the column
provided.

d. Definitions of the various terms used in
these instructions and detailed information
as to'what ,is required to be disclosed is con
tained in 5 CFR Part 734.

"
Schedule A

Earned and Other
.N()n-Investment Income
hems to Rep'ort"

Report the identity of the source and amount
of non-investment income exceeding $100, re
ceived from anyone source, other than the
United States Government. This income in
eludes fees, commissions, compensation for
:personal. services, pensions, etc.

, The source, but not the amount, of your
:spouse's non-investment income exceeding
'$1,000 from anyone source must also be
-reported.:

Incumbents in positions described in section
lI(c)': of these instructions report all income
items- for the preceding calendar year; Nomi
nees,candidates, and new entrants to posi·
,tions ae"scribed in section lI(c) (and those filing
termination reports) report all income items for
the" preceding calendar year and 'the current
c"alendar year .until at leas~ thirty- days of the
date offilfng. (Omit the. preceding,calendar year
inttJe case:ofatermination report, if a previous
annuaUili,ng.has covered that year).

Wha t to Show on the Form
1~HONORARIA-Me,anspayment of money or

anything of value to you or your spouse for
an appearance, speech, or article: For each
hohorarfum you received in excess of $100
sh'ow·theidentity of the source, the date and
net amount. List each honorarium separate-

''1y,. For example, if you received $1,400 for a
speech before the' Chicago'Civic Club on

March 19, 1979, of which $200 was actually
spent for round-trip travel, and $200 went to
the agent who made the speaking arrange
ment, show under IDENTIFICATION ...
"Chicago Civic Club, 18 Orleans Ave., Chi
cago, IL"; under TYPE specify ... "Honoraria";
under AMOUNT... "$1,000"; and under
DATE ... "3-19-79". If the same item of in
come was received under the same circum·
stances by your spouse, who is self
employed as a marketing consultant, you
would enter under IDENTIFICATION ...
"speech by spouse who is a marketing con
sultant" (or an equivalent statement). If your
spouse's net honorarium from any source
was less than $1,000, nothing would be
reported.

Honoraria received and donated to charity
must be reported, but a notation explaining
that fact may be included in reporting such
items.

2. OTHER INCOME-Income, exclusiye of hon
oraria, received from non-investment
sources. including fees,"'-eommissions, in
come from personal services, pensions, etc.
Report the identity of the source and give
the amount of such income. For example, if
you earned $450 teaching at a law school,
sho"w under IDENTIFICATION... "John
Jones Law School, Rockville, MD"; under
TYPE specify... "Salary"; and under
AMOUNT ... "$450". Exclude income total·
ing less than $100 from anyone source. For
example, if you earned $75 for teaching in
one law school and $150 from teaching at
another school, report only the $150 amount.

If your spouse has earned income in ex
cess of $1,000 from anyone source identify
the source but show nothing linder amount.
If your spouse is self-employed in a business
or profession, for example. as a practicing
psychologist who earned $10,500 during the
year, you need only show under IDENTIFICA
tion ... "practicing psychologist".

Investment Income
Items of investment income are reported on

the same line of Schedul'e A as the related prop
erty interest or other asset from which sUGh in
come is derived. Note that some property in
terests or other assets will not have a related
income item.

Items to Report
Report the identity and category of value of

any investment income received by you (or by
your spouse or dependent child), or which ac
crued to your benefit (or to your spouse or
dependent child), during the preceding calen
dar year in the case of incumbents in positions
described in section lI(c), or the preceding
calendar year and the current calendar year un
til at least thirty days of the date of filing in the
case of nominees, new entrants, and candi
dates to such positions (and in the case of ter
mination reports). (Omit the preceding calendar
year in the case of a termination report, if a pre
vious annual filing has covered that year.) Ex·
elude items of income totaling under $100 from
anyone source.

Investment income includes, but is not lim
ited to: income derived from dealings in prop
erty; interest; rents; royalties; diVidends; an
nuities; income from endowment contracts; in
come from discharge (forgiveness) of debts
owed by you; your distributive share of partner
ship or joint venture income; and income from
an interest in an estate or trust. Do not show
the exact dollar amount of the income, except
in the case of "other in'vestment income", item
6 below. In all other cases, indicate the cate
gory of amount of the item reported.

For your spouse or dependent child, report
any investment income which they received or
realized from any of the sources enumerated in
the following items 1 through 6, provided the in·
come derives from a property interest or asset
which is being reported in Schedule A under the
rules discussed below under ttilat heading. Also
report any income from a trust which is a quali
fied or excepted trust (the assets of which need
not be disclosed). Report both the identifica
tion and the category of value of any such in
come they received during the calendar year.

What to Show on the Form
1. DIVIDENDS-Show the category of the

amount you, your spouse or dependent chil·
dren received as dividends from investment
sources including: common and preferred
securities, endowment contracts, and pen
sion and annuity funds. Show the identity of
the source and the category of amount for
each item exceeding $100 in value from any
one source.

When identifying the source of a corpo
rate stock dividend, you may abbreviate the

corporate name. For example, if cash divi
dends of $950 were received for shares of
common stock of International Business
Machines, show under IDENTIFICATION ...
"IBM common", and in the CATEGORY OF
AMOUNT column indicate the appropriate
category.

2. RENTS AND ROYALTIES-Show income re
ceived by you, your spouse or dependent
children as rental or lease payments for oc
cupancy or use of personal or real property
in which you (your spouse or dependent
child) have an interest. In addition, show
payments received from such interests as
copyrights, royalties, inventions, patents,
and mineral leases or other interests.

Identify the source of such income and
show the category of amount. For example,
if you received $2,000 as rental income from
an apartment building in Miami, Florida,
show under IDENTIFICATION ... "apart
ment building rent, at 5802 Biscayne Blvd.,
Miami, Florida"; and under CATEGORY OF
AMOUNT indicate the appropriate category.

3. INTEREST-Identify the source and the
category of amount of any interest earned or
received by you, your spouse or dependent
child as income from these investment hold
ings: bills and notes, loans, promissory
notes, and annuity funds, bonds, and other
securities. For example, if you earned $300
interest during the calendar year on a Sav
ings Certificate with Federal Savings and
Loan, show under IDENTIi=ICATION ...
"Federal Savings and Loan (Baltimore, MD)
-Savings Certificate"; and under CATE
GORY OF AMOUNT indicate the appropriate
category.

4. CAPITAL GAINS-Report income from capi·
tal gains received or realized by you, your
spouse or dependent children from sales or
exchanges of property, business interests,
partnership interests or shared ownership
investment interests. Identify the source and
show the category of amount of the gain. An
example of an entry under IDENTIFICATION
might be "sold for long-term capital gain
one-third interest in 100-acre dairy farm in
Hamilton County, Iowa"

5. JRUST INCOME-Report the category of
amount and the identity of any income of
$100 or more received from any trust. A
reporting individual need not identify the

ii
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source from which the trust received the in
come when the trust is: (i) a "qualified blind
trust" or "qualified diversified trust"; or (ii)
an "excepted trust", one which was not
created directly by, and about which no
knowledge of holdings or source of income
of the trust is possessed by, the reporting in
dividual, spouse or dependent child. See
subpart 0 of 5 CFR Part 734.

Whenever you are required to identify the
source of trust income, either for yourself or
for a spouse or child, it is not enough simply
to say "John Jones Trust". The investment
holdings of the trust and the income derived
frqm each holding must be identified, if
known, to the same extent as if held directly.
If the trust qualifies as a qualified trust or an
3xcepted trust, the assets of which need not
be reported, under IDENTIFICATION ...
show only the identity of the trust including
the date the trust was created, and the
classification of the trust interest as a
"qualified blind trust", "qualified diversified
trust", or "excepted trust", and show the
category of amount of the income realized.

6. OTHER INVESTMENT INCOME-Report any
items of investment income exceeding $100
which are not described above, such as in
come from business interests, property deal
ings, annuities, an estate, or a distributive
share of a partnership or joint business ven
ture's income. To identify the source of
OTHER INVESTMENT INCOME, either for
yourself, your spouse, or a dependent child,
briefly characterize, under IDENTIFICA
TION, the nature of the business or invest
ment interest, and when applicable, the
location: for example ... "one-third owner
ship in a retail furniture store at 1010 Grand
Ave., Chicago, IL". Show under CATEGORY
OF AMOUNT the exact amount of income
which was received or realized during the
calenpar year. .

Property Interests and Assets
Report these items on the same line as any

related income item (if any).

Items to Report
The identity and category of valuation of any

interest in property (real or personal) held by
you, your spouse or a dependent child, in a
trade or business, or for investment or the pro-

duction of income which has a fair market
value which exceeds $1,000 as of the close of
the reportable period. Exclude your personal
residence and any personal liability owed to
you, your spouse or dependent child by a rela
tive. Exclude also -any deposits aggregating
$5,000 or less in a personal savings account in
a single financial institution. Report all such in
terests held at any time during the preceding
calendar year in the case of an incumbent in a
position described in section lI(c) of these in
structions, or at any time during the preceding
calendar year and the current calendar year un
til at least thirty days before the date of filing in
the case of a nominee, new entrant, or candi
date to such a position (until the date of filing in
the case of termination reports). (Omit the pre
ceding calendar year in the case of a termina
tion report, if a previous annual filing has
covered that year.) A personal savings account
includes a "certificate of deposit or any other
form of deposit in a bank,savings and loan
association, credit union or similar institution".
With respect to assets of a spouse or a depen
dent child, do not report items:

i. which the reporting individual certifies
represent the spouse or dependent child's
sole financial interest or responsibility and
which the reporting individual has no knowf
edge of;

ii. which are not in any way, past or present,
derived from the income, assets, or activi
ties of the reporting individual; and

iii. from which the reporting individual neither
derives, nor expects to derive, any financial
or economic benefit.

The non-inclusion in the report of assets of a
spouse or dependent child certified to meet the
tests above is indicated by checking the "YES"
box in the portion of Schedule A which relates
to this certification.

What to Show on the Form
Identify the property interest under IDENTIFI

CATION and then show the applicable value un
der VALUATION OF ASSETS. Only the category
of valuation, rather than the actual value of the
property Interest or asset, must be shown.

Valuation Method
The statute provides several methods for de

termining valuation. In the column printed on
the form for Valuation Method indicate which

method you used. This may be done by entering
the applicable letter code symbol for that op
tion as follows:
Option A-any goodfaith estimate of the value

of the property if the exact value is
unknown or not easily obtainable;

Option B-value based upon a recent appraisal
of the property interest;

Option C-the date of 'purchase and the pur
chase price of your interest;

Option D~the assessed value of the property
for tax purposes adjusted to reflect
current market value if the tax as
sessment is computed at less than
100% of current value (if Option Dis
used, describe the manner in which
you adjusted the assessed value);

Option E- the year-end book value of non-pub
licly traded stock, or Jhe year-end
exchange value of corporate stocks,
or the face value of 'corporate
bonds, or comparable securities;

Option F- the net worth of your interest (as in
a business partnership or other
jointly held business interest);

Option G-the equity value of your interest (as
in a solely owned business or com
mercial enterprise); and

Option H-actual value (e.g., savings accounts)
or any recognized indication of
value (such as last sale on a stock
exchange).

For assets such as stocks, bonds, and secur
ities, report any hQldings by you, your spouse or
dependent child from one source totaling more
than $1,000 in value identify the holding ~nd
show the category of valuation. When identify
ing shares of publicly traded stOCkS, the name
of the corporation may be abbreviated. If you
have stock interests, through an investment
trust or mutual fund, and the holdings of the
trust or fund are a matter of public'record, you
may-instead of identifying the fund's share
holdings-identify your interest by simply giv
ing the name of the trust or mutual fund. If you'
hold different types of securities of the same
corporation (e.g., bonds and stocks of "X" cor
poration), these holdings should be considered
as being from the same source for purposes of
determining whether the aggregate value of the
interest is below or above the $1,000 value.

To report Interests in a business, a partner
ship, or joint venture, or the ownership of prop
erty held for investment or the production of in-

come, identify the character of your ownership
interest, and the nature and location of the
business or interest. Thus, in the case of non
publicly traded securities, show the'nature and
address of the business. (in addition to its
name). Show the valuation method option by
which the value of the interest was determined
and show, under VALUATION OF ASSETS, the
applicable vall:le. For example, the entry for a
holding of farm land might show, under IDENTI
FICATION ... "sole ownership of 100 acres of
unimproved dairy farm land on Rural Route #1
at Pine Bluff, Madison County, Wisconsin".
Give the code symbol for the valuation method
option used to determine the property's value
and such additional information as the valua
tion option requires. For example, if the code'
for Option C was shown in'the above case, an
additional entry under IDENTIFICATION m"ight
appear as "purchased in 1965 for $500 per
acre."

In the case of personal 'property such as an
tique collections and related holdings, the Of
fice of Government Ethics deems intermittent
sales from such a collection or holdings to
demonstrate that they are held for investment
or the production of income.

A personal residence should not be reported
as a property interest because it is not held for
investment or production of income. However,
if you hold residenti.al property wbi,ch. is used
for investment or jncomepu'rPo8eS, Such asa
summer home rented durin~pa{.ts of, the year,
you would report that interest in this 'section.

Also, with respect to trusts In which a bene
ficial interest· in pri~cipal or incom~ Is held,
report trust interests and' trust assets which
had a value In excess of $1,000. Reportingindi
viduals need- not report the Identity of assets of
a trust of which they are the beneficiary if the
interest is:
i. a "qualified blind trust" or "qualified diversi

fied trust", or
ii. an excepted trust", one which-

A. was not created .by them, or their
spouses or dependent childr.en, and

B. the holding or sources 'of income of
which they, their spouses and dependent
children, have no knOWledge.

In such cases, in lieu of diSclosing the source
and assets of the trust, a reporting individual
should show under IDENTIFICATION the iden
tity of the trust including the date the trust was
created, and 'the classification of the trust inter
est as a "qualifi~d blind trust", a qualified di-

iii
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2. OTHER GIFTS-;,-Report the identity.ot· the
sOLJrce, a brief description, and the value of
gifts other than transportation, Jodgjng, food
or entertainment aggregating $100 or more
in value from anyone source, other than ex
cluded gifts which you, your spouse or de·
pendent child received during the. calendar
year. Thus, if you and your spouse each re
ceive a $60 statute from the same donor, the
gift has a value of more than $100, and it
must be reported. To report the gift, iden~lfy
the source, brtefly describe ·the items, .and
show the value. In the case of the statues,
report on the form, under SOURCE .. ; "Arti
fact Co., 153 Utah St., Omaha,· NE"; and
under BRIEF DESCRIPTION ... "tWo por
celain statues". Under VALUE ... "$1'20"
would be shown.

Coal Corporation, and you received lodging
fairly valued at $150, food at $100,and enter
tainment at $125, the aggregate value of the
gift is $375. A gift of this nature-hospitality
at a lodge owned by a corporation rather
than an individual-wol,Jld not qualify as a
"personal hospitality" exclusion. To report
this gift you would show, under SOURCE ...
"AmCoal Corp., 1210 North St., Chicago, IL";
under BRIEF DESCRIPTION... "lodging,
food, and entertainment.as a guest at hunt
ing lodge owned by AmCoal"; and under
VALUE ... "$375".

3. REIMBURSEMENTS-Report. the' source
and the approximate value of an"" reimburse
ments (except those from the United States
Government) aggregating $250 or more
which you, your spouse or dependent child
received from anyone source. For example,
if you were reimbursed $400 for travel and
lodging expenses in connection' with a
speech you made for the State Realtors
Association, you would repo~t this item on·
the form by showing' under SOURCE ...
"State Realtors Assoc.,45 BridgeSt., Den·
ver, CO"; under BRIEF DESCRIPTION ...
"travel expenses for speech-- made in
Denver"; and under VALUE ... U$400"wOO'ld'
be shown. If your spouse made this sp~ech

and received the reimbursement totally.in
dependent of a relationship to you, no infor- .
mation. for this item need be reported. '

v. Food, lodging, transportation, and enter
tair;1ment provided by a foreign government
within a foreign country or by the United
States Government.

vi. Food and beverages consumed at ban
quets, receptions or similar events;

vii. Gifts of food, lodging, transportation and
entertainment aggregating less than $250
in value received from anyone source dur
ing the preceding calendar year (for pur
poses of the $250 aggregation in this ex
clusion, items with a fair market value of
$35 or less need not be counted);

viii. Gifts (other than transportation, lodging,
food or entertainment) aggregating less
than $100 in value received from anyone
source (for purposes of the $100 aggrega
tion in this exclusion, you need not count
any items With a fair market value of $35 or
less, nor any item for which, in an unusual
case, a publicly available request for
waiver was granted);

ix. Gifts given to a spouse or dependent child
totally independent of their relationship to
the reporting individual;

x. Gift items in the nature of communications
to the reporting individual's office, such as
subscriptions to newspapers and periodi
cals; and

xi. Gifts of hospitality on the donor's personal
premises, as defined in 5 CFR §734.105(i);
and

xii. Gifts and reimbursements received during
non-Federal employment periods.

Report also reimbursements of expenses ag
gregating $250 or more in value that were
received by you or your spouse.

What to Show on the Form
1. TRANSPPRTATION, LODGING, FOOD, EN

TERTAINMENT-Report the identity of the
source, a brief description, and the approxi
mate value, of gifts of transportation, lodg
ing, food or entertainment aggregating $250
or more from anyone source which were re
ceived by you, your spouse or dependent
child and which do not fall within any of the
categories of exclusions enumerated above.
To reach a $250 aggregation you determine
whether anyone or combination of the com
ponents within this gift category received
from one source (transportation, lodging,
food and entertainment) amounts to $250 or
more in value. For example, if you spent a
weekend at a hunting lodge owned by Am-

Gifts and Reimbursements
Items to Report

Gifts and reimbursements are reportable on
ly by incumbents in positions described in sec
tion II(c). This requirement is not applicable in
the case of nominees, candidates, and new en
trants to such positions.

Report gifts received by you, your spouse or
dependent child during the preceding calendar
year. In the case of termination reports, such
items are reportable if received during the pre
ceding calendar year (unless covered by a pre
vious annual filing) and the current calendar
year until the date of filing. A "gift" means any
payment, advance, rendering or deposit of
money or anything of value, unless considera
tion of equal or greater value is received by the
donor. Exclude these items:

i. Gifts having a value of $35 or less;
Gifts received from relatives;

i. Bequests and other forms of inheritance;
v. Suitable mementos of a function honoring

the reporting individual;

<SC:hedule.,C '.

your spouse or child with respect to property
which you certify on Schedule A represents the
sole financial interest 'or responsibility of the
spouse or child, and about which you have no
knowledge, and which is not related to your in
come, assets. or activities, and concerning
which you neither derive nor expect to derive
any financial or economic benefit.

Report any transactions of a business or
commercial enterprise in which you, your
spouse or dependent child have a direct pro
prietary or general partnership interest.

What to Show on the Form
Under identification of property, identify the

property or securities involved in the purchase,
sale, or exchange; and give the date of the trans
action. For example, under IDENTIFICATION
OF PROPERlY... "GMC common stock".
Under TYPE OF TRANSACTION ... check "pur
chase" and indicate the date. Under CATE
GORY OF AMOUNT ... show the applicable
value of the property involved in the trans
action.

./~ (' -" " ~ !j ....

.~edtlle.B.' ,', ".: r "." "

", . "" " ~ ~ ~... ~ ...."

/'1,::;1:

;' hases, Sales, and Exchanges
;D. Report

"3. brief description, the date, and the
.jl!r't of amount of any purchase, sale or ex

during the preceding calendar year
·.xceeds $1,000 affecting real property,
honds, commodities futures, and other
: securities. Purchases, sales, and ex-

J • are reportable only by incumbents in
, is described in section ll(c). This re

';'nt is not applicable in the case of
. ';8S, new entrants. and candidates to

positions. In the case of termination
.', such transactions are reportable for
. tiding calendar year (unless covered by

· :.us annual filing) and the current calen
.l~ until the date of filing. Report any trans

uy you, your spouse or dependent child
\i) it involved the personal residence of

'.:OlH spouse; (ii) it was a transaction of

rE~d trust", or an "excepted trust".
.J~;h a reporting individual need not report

';jentity of the assets of a qualified or ex
. :,d trust, the category of amount of the

income, if it exceeded $100, must be
;~d_

not necessary to identify those assets of
: ".:f which a spouse or dependent child is
l'ciary:

"',;h the reporting individual certifies
. ';f~sent the spouse or dependent child's
I~~ financial interest or responsibility and
·;h the reporting individual has no knowl

:"12 of;
· ,~,h are not in any way, past or present.

i~~d from the income, assets, or activi
Df the reporting Individual: and

<,'j which the reporting individual neither
J88. nor expects to derive, any financial

;c·~onomic benefit.
;lwestment holdings of a trust, except

j9scribed above, must be identified. For
;'':, under IDENTIFICATION such an entry
- 'C,t held by First Nationai Bank (Boston,

,:-:sisting of ITT stock, U.S. Treasury cer
and Dallas Municipal Bonds" might

',:1. Under VALUATION OF ASSETS .. ,
· :'8 applicable value of each trust asset.

BEST A ~'>~/.:"/:2.LE CCpy
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Liabilities

Items to Report
Identify and give the category of amount of

the liabilities which you, your spouse or de
pendent child owed to any creditor, other than a
relative, which exceeded $10,000 at any time
during the reportable period, except:

i. a mortgage secured by real property which
is the personal residence of you or your
spouse;

ii. a loan se.cured by a personal motor vehicle,
household furniture, or appliances, which
loan does not exceed the purchase price of
the item;

iii. a revolving charge account the outstanding
liability of which did not exceed $10,000 as
of the close of the preceding calendar year;
and

iv. any liability of your spouse or dependent
child which you certify represents the sole
financial interest or responsibility of the
spouse or child, and about which you have
no knowledge, and which is not related to
your income, assets, or activities, and con
cerning which you neither derive nor expect
to derive any financial or economic benefit.

In the case of incumbents in positions de
scribed in section lI(c) report all liabilities owed
at any time during the preceding calendar year.
In the case of nominees, new entrants, and can
didates to such positions report all liabilities
owed at any time during the preceding year and
the current calendar year until at least thirty
days before the date of filing (until the date of
filing in the case of termination reports). Omit

the preceding calendar year in the case of a ter
mination report, if a previous annual filing has
covered that year. Include any business liabili
ties for which you, your spouse or dependent
child are under legal obligation, such as those
of a partnership or other business or commer
cial enterprise, in which your participation or
ownership interest extends to personal liability
for its debts.

What to Show on the Form
Under TYPE OF L1ABI L1TY ... briefly indicate

the nature of the liability, and the identity of any
property or asset which secures it. For exam
ple, under NAME AND ADDRESS OF CREDI·
TOR ... "Fidelity Trust. Co., 5330 Main St.,
Akron, OH"; and under TYPE OF LIABILITY ...
"8%, 6-mo. promissory note of 8/6/80 secured
by ITT common stock" might be entered. Under
CATEGORY OF AMOUNT, show the highest
amount owed during the reportable period.

Positions Held
Items to Report

In the case of nominees, new entrants, and
candidates to positions described in section
lI(c), report in this section all positions you held
during the preceding two calendar years and
the current calendar year at any time until the
date of filing. In the case of incumbents in such
positions and termination reports, report all
positions held at any time during the preceding
calendar year and the current calendar year un
til the date of filing. In addition, in all cases re
port any positions you currently hold as an offi
cer, director, trustee, partner, proprietor, repre
sentative, employee or consultant of (i) any cor
poration, .company, firm, partnership, trust, or
other business enterprise; (ii) any non-profit

organization; (iii) any labor organization; (iv) any
educational institution; or (v) other institution
other than the United States Government. Ex
clude positions held in (A) any religious, (B)
social, (C) fraternal. or (D) political entity, and
(E) any positions solely of an honorary nature.
No report is required regarding any positions
held by your spouse or dependent child.

What to Show on the Form
Under POSITION HELD ... 'give the title or

other brief functional description of the posi
tion.

Compensation in Excess of $5,000
Paid by One Source
Items to Report

In the case of new entrants, nominees, and
candidates to positions described in section
II(C) (but not in the case of incumbents in such
positions' or termination reports) report the
nature of the duties'performed or services ren
dered for any person (other than the United
States Government) from whom you received
compensation in excess of $5,000 in any of the
two preceding calendar years. This reporting re
quirement is not applicable in the case of can
didates for President or Vice-President. Ex
clude: (i) information to the extent that it is con
sidered confidential as a result of a privileged
relationship established by law, or (ii) informa
tion about persons for whom services were pro
vided by a firm or an association of which you
were a member. partner or employee unless you
were directly involved in the provision of the
services. No report is required regarding com
pensation paid to your spouse or a dependent
child.

What to Show on the Form
Under SOURCE ... give the name and address
of the person to whom services were provided,
for example. ·'Anglo·Bahrain Bank (Zurich,
Switzerland) and Newark Real Estate Co.
(Newark, NJ)": and under BRIEF DESCRIPTION
... the title or other brief functional description
of the services rendered. for example: "tax mat
ters researched for above firms while an
associate With Quinn & Ouspensky."

Relations With Other Employers

Items to Report
All reporting individuals shall provide informa
tion regarding any agreements or arrange
ments concerning (i) future employment; (ii) a
leave of absence during your period of Govern
ment service: (iii) continuation of payments by
a former employer (including a former affilia
tion with a law firm) other than the United
States Government: and (iv) continuing partici~

pation in an employee welfare or benefit plan
maintained by a former employer.

Wha t to Show on tRe Form
Under DATE ... show the date of any such

agreement or arrangement. Under PARTIES ....
show the name of the organization. or entity,
and (if applicable) the name and title of the offi
cial, corporate officer, or principai person
responsible for carrying out the terms of the
agreement or arrangement. No report is re
quired regarding any agreement or arrange
ment entered into by a. spouse or dependent
child.

v
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,1] INCOME AND 'INTERESTS IN PROPERTY

Thls~ule Is applicable In the case of all reporting Individuals

Sch0dulr

A

Interests i~. Property

Agency Use Only
___•• _••• , . __0··.4, ••

Page ~j
Number :

D~ti\::: of f;!:r-,; t/·...1cnrn [id i/.

i1ep:..)rt'ng lnalv:-::l;,:1:~,

Yes I No

Yes I No

Income
I

If "Yes," do you, certify to all of the following?
,'.They represent solely your spouse's pr dependent child's financial interest

',orresponsibility; i

2. They are not. in any way, past orpre~nt, derived from your income. assets.
or activities;

3. You neither derive, nor expect to derive, any financial or economic benefit
from them; and

4. You do not have knowledge as to the comp.osition of such interest or lia-
bilities. '.

i • -- ;

Valuation of Assets \ 1,0-"'" )
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SF 278-Financial Disclosure Report
(Rev. 6181) - GIFTS AND REIMBURSEMENTS

Thls schedule Is applicable only Int~e case of annual and termination reports.

Page I
Number"
Reporting Individual's Name

1SCh.edUle

·c

I. Lodging. Transportation. Food and Entertainment-List each source totaling $259 or more in value

SorOC I Source (Name and Address) I
T I

I
l
I

~i -------------------·----t-------......:......-

Brief Description

Agency Use Only
Date of Filing (Month. Day. Year)

i Value

I
-t
I
i

+!
1---' - --------------------------..-.------~-------- ~

~--------------.------ I

II-All Other Gifts-List dach source totaling $100 or more in value

SorDC I Source (Name and Address)

I

! Brief Description
l
I

Value

===~=-- I

III. Reimbursements-List each source totaling $250 or more In vahle --...,...---_._--- f Values I Source (Name and Address) i Brief Description
~ I

~~--------------.-----------'------------ _._------------._------.._ ...._.._.__._._----_...------------------_._--------

~.__. ---_.-----
------------_._------_._.------------~_._---~-_._-----~~,.----

I.-._~-;-----~~_._-_._-~~-_._---------------------------._____._._______.__.__.__._____.._____._.__________ .______.__._. ______.__.....________.__..__...____________~______.___
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o
SF 278-Financial Disclosure Report
(Rev. 6/81)

LIABILITIES

o
This schedule, except as noted for the third section, Is
applicable In the case of all reporting Individuals.

o
Reportmg IndiVidual's Nome

o
Agency Use Only

Date ot F,ling I Month, Day, Year;

o
Pag~,: ..~

Number: '::
Schedule

D
CategorY'olAnlo~ht'()fVjftJ~-rv )

S
or
DC

Name and Address of Creditor
Typeof Liability

(e.g., promissory note. margin account)
Give date. interest rate and. if applicable, term

$.10.00.. 1.... 1 $15.001to" . to:
$15.000 $50.000

$50.001 ".$100.001
to ' to. ' Over

$100.000 .$250,000 I$250.000

I I I . I

~ ---l- - H I I

I I ---------.----.--------------.----. i ._--- +- I I I
I !

I --+ ------------ I I I , I

POSITIONS HELD
,.' .....

Name and Address of Organization Type of Organization Position Heidi Fronl (Mo.• Yr.) 'le,) '(MQ.,Yr.J.

I /
--f--. I·. I

. I

t------------------------------------------+--------------_+1__ . +1 -+- --1

I I

1-----------------------------.-------.- I----------------+_ -------+1--------1-----------.--1
I i

- <.,~.~, ,L~7·O·l;"'~;.,. ./'t: .;' ,"~~. /,; :.:;':;::;>'
COMPENSATION IN EXCESS OF $5,000 PAID BY ONE SOURCE This section Is applicable only In the case of nominees and new entrants. ..~';:~~:<;}:J',.r,:;,:~:;i:;~.:.,c~·::f':t < I,';'. ,':

Source (Name and Address) Brief Description 01 Duties ;\,-rH'J',~ >, .. :;:::k'~:';!i

;.' :.e .. ,.... . .... . """";",";/:- ;',:".,' >,:":

RE~ATIONS W,TH .OTHEREMPLOY~RS ; J;:{.;''''; ,: .:'·'~ ...I·.:;·'..,.:t,:;~",·:;; "

:' .... '.' Description of Terms of Any Agreement or Arrangement Parties.,;'),»::,- (\',.'; ';.":. '.' 1Y,. I

/\
..."~;,).J~~1,;,b,.:..;1li~;;:ll'Si "'dO)



ATTACHMENT 21 21-1

/---....

L

c

CONFIDENTIAL STATEMENT OF EMPLOYMENT AND FINANCIAL INTERESTS

)
(For Use By Government Employees)

r~ NAME \tast, first, initial) 2. TIT-lE OF POSITION.
3. DATE OF APPOINTMENT IN PRESENT POSITION 4. AGENCY AND MAJOR ORGANIZATIONAL SEGMENT OR POST

PART- L EMPLOYMENT AND FINANCIAL INTERESTS. List the names of all corporations, companies, firms, or other business enterprises,
partnerships, nonprofit organizations, and educational, or other institutions: (a) with which you are connected as an employee, officer, owner,
director, member, trustee, partner, adviser, or consultant; or (b) ,in which you have any continuing financial interests, through a pension or re-
tirement plan, shared income, or other arrangement as a result of any current or prior employment or business or professional association; or
(c) in which you have any financial interest through the ownership of stock, stock options, bonds, securities, or other arrangements including
trusts. If none, write NON E.

NAME & KIND OF ORGA-
NATURE OF FINANCIALNIZATION (Use Part I POSITION IN ORGANIZATION

Designations Where ADDRESS (Use Part I (a) Designations, INTEREST, e.g., STOCK, PRIOR

Applicable) if Applicable) BUSINESS INCOME. (Use Part 1(b)
& (c) Designations, if Applicable)

PART II. CREDITORS. List the names of your cred!tors other than those to whom you may be indebted by reason of a mortgage on prop-
erty which you occupy as a personal residence or to whom you may be indebted for current and ordinary household and living expenses such
as household furnishings, automobile, education, vacation, and similar expens~s. If none, write NON E.

NAME AND ADDRESS OF CREDITOR
CHARACTER OF INDEBTECNESS, e.g.,.PERSONAL

LOAN, NOTE, SECURITY

)

PART III. INTERESTS IN REAL PROPERTY. List your interest in real property or rights in lands, other than property which you occupy
as a personal residence. In none, write NONE.

NATURE OF INTEREST, e.g., TYPE OF PROPERTY, e.g., ADDRESS (If Rural, Give RFDOWNERSHIP, MORTGAGE, LIEN, RESI DENCE, HOTEL, APARTMENT or County and State)INVESTMENT TRUST FARM, UNDEVELOPED LAND

PART IV. INFORMATION REQUESTED OF OTHER PERSONS. If any information is to be supplied by other persons, e.g., trustee, attor-

) ney, accountant, relative, please indicate the name and address of such persons, the date upon which you requested that the information be
supplied, and the nature of subject matter involved. If none, write NONE.

NAME AND ADDRESS DATE OF REQUEST NATURE OF SUBJECT MATTER

) I certify that the statements I have made· are true, complete, and correct to the best of my knowledge and belief

I (Date) (Signature)

50106-102 (When c9mpleted, submit in sealed envelope to your Agency Counselor - Sec. 10.735-102)
OPTIONAL FORM 106 (Rev. 12-77)
STATE-AID-USIA
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CONFIDENTIAL STATEMENT OF EMPLOYMENT AND FINANCIAL INTEREST

For use by an officer or employee as required by section 402 of

Executive Order 11222, da ted May 8, 1965, Prescribing Standards of

Ethical Conduct for Government Officers and Employees~

GENERAL REQUIREMENTS.

The information to be furnishpd in this statement is required by Executive Order
11222, the regulations of the Civil Service Commission and the joint regulations of the
Department of State, the United States Information Agency and the Agency for
International Development issued thereunder.

The Order does not req uirethe submission of any information relating to an
em ployee's connection with, or interest ,in, a professional society or a charitable,
religious, social, fraternal, recreational, public service, civic, or political organization or
any similar organization not conducted as a business enterprise and which is not
engaged in the ownership or conduct of a business enterprise. Educational and other
institutions doing research and development or related work involving grants of money
from or contracts with the Government are deemed to be "business enterprises" for
purposes of this report and should be included.

The information to be listed does not require a showing of the amount of financial
interest, indebtedness, or the value of real property.

In the event any of the required information, including holdings placed in trust, is not
known to you but is known to another person, you should request that other person to
submit the information on your behalf and should report such request in Part IV of
your statement.

The interest, if any, of a spouse, minor child, or other member of your immediate
household shall be reported ill' this statement as your interest. If that information is to
be. supplied by others, it should be so indicated in Part IV. "Member of your
immediate household" includes only those blood relations who are full-time residents
of your household.

If you report any outside employment or financial interests, the regulations require
that this statement be accompanied by a full description of your principal official
duties.

The description should be particularly detailed In regard to those duties that might
possibly be an element in a conflict of interests.

PRIVACY ACT STATEMENT

This information is solicited under authority of Executive Order No. 11222, May 8, 1965, 30 F.R.
6469, as amended by Executive Order No. 11590, April 23, 1971, 36 F.R. 7831.

The primary purpose for which the information is intended is to determine whether the financial
and other outside interests of Government employees and special Government employees might
result in, or create the appearance of a conflict of interest with their duties as Federal employees.

Disclosure of information provided will not be made except as the Chairman of the Civil Service
Commission or the head of the Agency concerned may determine for good cause shown.

Failure to furnish the requested information may result in refusal of the Department to provide th<
initial or annual conflict of interest clearance necessary for employment.

-(:{ u.s. GOVERNMENT PRINTING OFFICE: 1977 0-260-453(2)
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o



AGENCY FOR INTERNATIONAL,DEVELOPMENT

CONFIDENTIAL STATEMENT OF EMPLOYMENT ANI;) FINANCIAL INTERESTS
(For U.e by Special Government Employees)o

AID 4-'50 (12.76)

1. NAME (L_ast, F/r.t. Initial)

3. BIRTH DATE (Month. Day, Year)

ATTACHr~ENT 2J

PART I - TO BE COMPLETED BY AGENCY
2. ORGANIZATIONAL SEGMENT WITHIN A.I.D.

... PERIOD OF APPOINTMENT WITH THIS AGENCY

2J-l

From: To:

5. A.

o

Estimated Number of days on which services are expected to be performed:

(1) With this Agency •.....••••.•••••••••.••.••.•.•.

(2) With other Federal Agencies ••.••••••••••••.••.•..•

Total of (1) and (2) •••••••_._._.•_~•••.••.••.•••••

B. Number of days already worked for this and other' Federal agencies during

applicab Ie 36S-day period ••.••••••.•••••••••••••••.•.•...••....••.•

C. Total number of days (Sum of A. and B.) •••••••••••.••.••.•.•..........

PART II - TO BE COMPLE'rED BY APPOINTEE

1. FEDERAL GOVERNMENT EMPLOYMENT: Ust all other Federal agencies and other crganizational
you are presently employed. If none, write NONE.

segments of this Agency in which

o

o

o

--
APPOINTMENT PERIOD ESTIMATED

AGENCY AND LOCATION TITLE OR KIND OF POSITION NUMBER
FROM TO OF DAYS---

--

2. NON·FEDERAL EMPLOYMENT AND REPRESENTATION ACTIVITY: Nome all corporations, companies, firms, government organiza
tions (State, Local or Foreign), research organizations, and educational or other institutions (0) in which you are serving as employee,
officer, member, owner, trustee, director, expert, adviser or consultant, with or without compensation; or (b) for which you are presently
acting as agent in connection with any matter pending before this Agency. If none, write NONE.

----
NAME AND KIND OF ORGANIZATION LOCATION TITLE OR KIND OF POSITION. OR
(e.g., Manufacturing, Research. Insurance) (City. StRte) DETAILS AS TO REPRESENT AT ION

------ -
..

- _.
--

-
-_ .......

3. FINANCIAL INTERESTS: Name all corporations, companies, firms. or other business enterprises in which you, your spouse, minor
child or other blood relatives who are residents of your household have any financial interest through ownership of stock, stock options,
bonds, securities, or other arrangements including trusts. The particular amount of financinl interest need not be listed. If none, write
NONE.

-- -_.

NAME OF ORGANIZATION
KIND OF ORGANIZATION NATURE OF INTEREST AND IN

(Manufacturing. Stota~e, Public Utilities, etc.) WHOSE NAME HELD_.. ----
-.

.~--------_. ---
--'

4. FOREIGN AGENTS REGISTRATION ACT: Are you a registrant. or are you required to register, as on agent of a foreign prln<.lpal under

the Foreign Agent:. Registration Act of 1938, os amended. 0 Yes ::::-J No. If yes, give details as to registration on the reverse

Side of this form.

I CERTIFY that the statements I have mode are true, complete, and correct to the best of my knowledge and belief. I UNDERSTAND
thot if, during the period of my appointment, I undertake a new employment, I must promptly file on amended statement, and I must also
··~port any new financial interests acquired during this period.

OAT E SIGNATURE

Th. information on this statement may no; be disclosed except as the Administrator moy determine (or good cause shown.
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CONFIDEN.IAL STATEMENT OF EMPLOYMENT AND FINANCIAL INTEREST

For use by an officer or employee as required by Section 402 of Executive
9rder 11222, dated May 8, 1965, Prescribing of Ethical Conduct for
Government Officers and Employees.

GENERAL REQUIREMENTS

The Information to be furnimed in this st81ement is required by Executive Order 11222, the regulations of the
Civil Service Commission and the Joint Regulations of the Department of State, the United States Information
Agency and the Agency for International Development is.,c;ued thereunder and may not be disclosed except as the
agency head may determine for good cause shown.

The Order does not require the submission of any information relating to an employee's connection with, or
Interest in, a professional society or a charitable, religious, social, fraternal, recreational, public service, civic, or
political organization or any similar organization not conducted as a bus'iness enterprise and which is not engaged
In the ownership or conduct of a business enterpri:;e. Educational and other institutions doing research and
development or related work involving grants of money from or contracts with the Government are deemed to
be "business enterprises" for purposes of this report and mould be included.

The information to be listed does not require a showing of the amount of financial interest, indebtedness, or the
value of real property.

In the event any of the required information, including holdings placed in trust, is not known to you, but is
known to another person, you should request that other person to submit the information on your behalf and
should report such request in Part IV of your statement.

The Interest, if any, of a spou~, minor child, or other member of your immediate household shall be reported in
thiS statement as your interest. If that information is to be supplied by others, it should be so indicated in Part
IV "Member of your immediate household" includes only those blood relations who are full-time residents of
your household.

If you report any outside employment or financial interest, the regulations require that this statement be
accompanied by a full description of your principal official duties.

The description should be particularly detailed in regard to those duties that might possibly be an element in a
conflict of interests.

PRIVACY ACT STATEMENT

The following statement is required to be included on the subject form by the Privacy Act of 1974 (Public Law
93-579; 88 Statute 1896):

This form is used to determine whether the financial and other outside interests of special Government
Employees constitute a potential or actual conflict of interest with their duties as special Government employees.
Furnishing of this information is required by Section 402 of Executive Order 11222, issued May 8, 1965. Failure
to furnish the requested information will result in refusal of the Agency to provide conflict of interest clearance,
which is necessary for employment.

Disclosure of information provided will not be made outside the Agency without the written consent of the
employee concerned except (a) pursuant to any applicable routine use listed under AI D's Employee Conduct and
Discipline Records System, AID-11 in AID's Notice of Systems of Records or (b) when disclosure without the
employee's consent is authorized by the Privacy Act and provided for in AID Regulation 15. (A copy of the
Regulation and Notice of Systems of Records is available from AID Distribution on request.)

AID 4-450 (12-76) BACK

o

o

o

o

o
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ATTACHMENT 2K

EFFECTIVE DATE

November 28 1983
PAGE NO.

2K-l

o

o

o

o

18 USC 207.

TITLE V-POST EMPLOYMENT CONFLICT OF INTEREST

SEC. 501. (8.) Section 207 of title 18, United States Coda, is amended
to read as follows:
"§ 207. Disqualification of former officers and employees; dis

'qualificationof partners of current officers and
employees

"(a) Whoever, having been an officer or employee of the executive
branch of the United States Government, of any mdependent agency
of the 'C'nited Stat~s, nr of the District of. Columbia, including a spe
cial Government employee, after his employm.~nt ha~ ceased, know
ingly acts as agent or attorney for, or otherwise represents, any other
person (except the United States), in any formal or informal appear
ance before, or, with the intent to influence, makes any oral or written
communication on behalf of any other person (except the Unit.ed
States) to-

"(1) any department, agency, court, court-martial, or any civil,
military, or naval commission of the United States or the Dis
trict of Columbia, or any officer or employee thereof, and

"(2) in connection \vith anv judicial or other proceeding~ appli
cation, request for a ruling. or other determination, contrnct,
claim, controversy, investigation, charge, accusation, arrest~ or
other particular matter involving a specific ~party or parties in
which the United State~ or the Distnct of Columbia IS a party
or has a. direct and substantial interest, and

"(3) in which he participated personally and substantially as
a.n officer or employee through decision, approval, disapproval,
recommendation, tae rendering 0f advice, investigation or other
wise. while so employed; or

"(b) Whoe,·er, (i) havingbeen so employed, within two years after
his employment has ceased, knowingly acts as agent or attorney for,
or otherwise represents, any other person (except the United States),
in any fonnal or informal appearance before, or, with the intent to
influence, makes any oral or written communication on behalf of any
other person (except the United States) to, or (ii) havin~ been so
employed and as specified in subsection (d) of this section. within two
years after his employment has ceased, knowin~ly l'epres('uts or nids.
counsels~ ndvises, consults, or assists in representing any other person
(except the United States) concerning- any formal or informal app<,nr-
ancebefore-- .

"(1) any department, a~ncy, court. court-martial, or any civil~
military or naval commission of the United States or t.he District
of Columbia, or any officer or employee thereof, and

"(2) in connecti9n with any judicial or other proceeding, appli
cation, request for a ruling or other determinati9n, contract.
claim, controversy, investigation, charge, accusation~ arrest or
other particula,.r matter involving a specific party or parties in
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PUBLIC LAW 95-521-0cr. 26, 1978
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92 STAT_ 1865 o
which the United States or the District of Columbia is a party
or has a direct and substantial interest, and

"(3) which was actually pendin~ under his official responsi
bility as an officer or employee withIn a period of one year prior
to the termination of such responsibilitv, or in which he partici
pated personally and substantially as an officer or employee; or

'" (c) 'Vhoe,-er, other than a special Go,·ernmenl employee who serves
for less than sixty days in a gh-en calendar year, having been so
employed as specified in subsection (d) of this section, within on6 year
after such employment has ceased, knowingly acts as agent or attorney
for. or otherwise represents, anyone other than the United St.ates in
any formal or informal appearance before, or. with the intent to influ
ence, makes any oral or written communication on behalf of anyone
other than the United States,to--

"(1) the department or agp,ncy in which he served as an officer
or employee, or any officer or employee thereof, and

"(2) in connection with any Judicial, rulemaking, or other
proceeding, application, request for a ruling or other determina
tion, contract, claim, controversy, investigation, charge, accusa
tion, arrest, or other particular matter, and

" (3) which is pending before such department or agency or in
which such department or agency has a direct and substantial
interest--

shall be fined not more than $10,000 or imprisoned for not more than
two years, or both.

"(d) Subsection (c) of this sect.ion shall apply to a person
employed-

"( 1) at a rate of pay specified in or fixed according to subchap
ter II of chapter 53 of title 5, United States Code, or a comparable
or grea~r rate of pay under other authority;

"(2) in a position for which the basic rate of pa~ is equal to or
greater than the basic rate of pay for G8-17 of the General Sched
ule prescribed by section 5332 of: title 5, United States Code, and
who has significant decision-making or supervisory responsibility~

as designated by the Director of the Office of Government Ethics,
in consultation with the head of the department or agency
concerned;

"(:J) on activo duty as a commissioned officer of a unifcrmed
sen;ce assigned to a pay ~de of 0-1 or above as described in
section 201 of title 37, United States Code~ or

"' (4:) in a position designated by the Director of the Office of
GO\-ernment Ethics. 'Vithin twelve months from the date of
enactment of this subsection, the Director of the Office of Govern
ment Ethics shall designate positions, which are not included
under paragraph (2) of this subsection and which invoh'e signifi
cant decision-making- authority, or other duties which are substan
tially similar to those exercised by Her50ns covered by paragraph
(2) of this subsection, On an annual basis, the Director shall re-
dew the positions designat~d pursuant to this paragraph. making
additi0!1s and deletions as are necessary .to satisfy the purposes of
subsectIo& (c). Departments and agenCIes shall cooperate to the
fullest extent with the DirectcL' of the Office of GO\Ternment Ethics
in exercising his responsibilities under this paragraph.

" (e) For the purposes of subsection (c), whenever the Director of
t he. Office of Government Ethics determines that a separate :statutory

Pena1ty.

5 USC 5301.

Departments and
agencies.
cooperation.
Rule.

o

o

o

o
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o

o

o

o

Consultation.
Publication in
Federal Register.

Penalty.

Notice. hearing
opportunity.

agency or bureau within a department or agency exercises functions
which are distinct and separate from the remaining functions of the
department or agency, the Director shall by rule designate such agency
or bureau as a SepaI:3.te department or a~ency; except t.hat such des
ignation shall not apply to former heaets of designated bureaus 01'

agencies. 01' former officewrs and employees of the department or agency
whose official responsibilities included supervision of said agency or
bureau.

"(f) The prohihitions of subsections (a). (b). and (c) ~hall Hot
apply with respect to the making of communications solely for the pur
pose of furnishing scientific or technological information under proce
dures acceptable to the department or :\gency concerned~ or if the head
of the department or a[ency concerned with the particular matter, in
consultatIon with the virector of the Office of Goyernment Et.hics,
makes a certification, published in the Federal Register! t.hat the for
mer officer or employee has outstandin~ qualifications In a scientific.
technological, or other technical disciplme, and is acting with respect
to a partIcular matter which requires such qualifications~ and that the
national interest would be served by the participation of the former
officer or emI,byee•

•, (g) '\Vhoever, being a partner of an officer or employee of the
executive branch of the United States Government, of any i,ndependent
agency of t.he United States, or of the District of Columbia, including
a special Government employee, acts as agent or attorney for- an)'one
other than the United States before any department, agency. court.
court-martial, or any civil, military, or naval commission of the United
States or the District of Columbia~ or any officer or employee tnereof,
in connection with any judicial or other proceeding, application,
request for a ruling or other determination, contract, claim, contro
versy, investigation, charge, accusation, arrest, or other particular
matter in which the United States or the District of Columbia is a
party or has a direct and substantial interest and in which such. officer
or employee or special Gmrernment employee participates or has
participated personally and substantially as an officer or emplovee
through deciSIon, approval, disapproval, recommendation, the rendwer
ing of advice, investigation, or otherwise, or which is the subject of
his official responsibility, shall be fined not more than $5,000, or
imprison~dfor not more than one year. or both.

"(h) Nothing in this section shall prevent a former officer _or
employee from giving testimony under oath, or from making state
ments reQuired to be made under penalty of perjury:

"'(i) The prohibition contained in subsection (c) shall not apply
to appearances or communications by a former officer or employee
concerning matters of a personal and individual nature. such as per
sonal income taxes or pension benefits; nor shall the prohibition of that
sJlbsection prevent a former officer or employee from making or provid
ing a statement, which is based on the former officer's or employee~s
own special knowledge in the particular area. that is the subject of the
statement, provided that no compensation is thereby received, other
than that Tegularly provided for by law or regulation for witnesses.

"(j) If the head of the department or agency in which the former
officer or employee served finds~ after notice n.nd opportunity for a
hearing, that such former officer or employee violated subsection (a),
(b), or (c) of this section, such department or agency head may pro
hibit that person from making, on behalf of any other person (except
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o
the United States), any informal or formal appearance before, or, with
the intent to influence, any oral or written communication to, such
department or agency on a pending matter of business for a period not
to exceed fi\'e years, or may take other appropriate disciplinary action.
Such disciplinary action shall be subject to review in an appropriate
United States dIstrict comt. No later than six months after the effec- Departments and
tive date of this Act, departments and agencies shall, in consultation agencies.
with the Director of the Office of Government Ethics, establish proce- consultation.
dures to carry out this subsection.".

(b) The item relating to section 201 in the table or sections at the
be~inninA" of chapter 11 of title 18, United States Code, is amended 18 USC 20l.
to read as £0110\\5 :
"201. Disqualificntlon of form~r officers and employees; disqualification of

partners of current officers and employees.".

APPLICABILITY

SEC. 502. The amendments made by section 501 shall not apply to 18 USC 207 note.
those individuals who left Government service prior to the effective
date of such amendments or, in the case of individuals who occupied
positions de51b1'Jlated pursuant to section 207 (d) of title 18, United
States Code, prior to the effective date of such designation; except that
any such individual who returns to Government service on or after the
effective date of such amendments or designation shall be thereafter
covered by such amendments or designation.

EFFECTIVE DATE

SEC. 503. The amendments made by section 501 shall become effective 18 USC 207 note.
on July 1, 1979.

o

o

o

o



o

o

o

o

o

AID HANDBOOK 24

OFFICE OF PERSONNEL
MANAGEMENT

5 CFA Part 737

Post Employment Conflict of Interest

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management is revising the regulations
implementing the restrictions on post
employment activity established by
Title V of the Ethics In Goveriunent Act
of 1978. These regulations provide
specific guidance to the executive
agencies in exercising the administrative
enforcement authority: and establish the
procedures for making certain
determinations and designations under
the Act.
EFFECTIVE DATE: March 3, 1980.
FOR FURTHER INFORMATION CONTACT:
H: Lawrence Garrett at (202] 632-7642.
SUPPLEMENTARY INFORMATION: The
Office of Personnel Management
("OPM"] is publishing final regulations
to supplement and particularize the
restrictions on post employment activity
established by Title V of the Ethics in
Government Act of 1978 ("the Act"].
Interim regulations were published in
the Federal Register on April 3, 1979 (44
FR 19974-19988]. Changes have been
made to conform to the amendments
made to 18 U.S.C. 207 by Pub: L. 96-28,
signed into law on June 22, 1979. In
addition, editorial revisions and other
changes have been made in order to
simplify and cfarify the regulations.

(1) Major Revisions

The following.summarizes those
provisions of the interim regulations that
were changed to reflect the amendments
made to Title V of the Act by Pub. L. 96
28.

A. The Subsection 207(b){ii) Prohibition
(§ 737.9}-Assistance in Representation

The'language of the Act, as originally
enacted, prohibUed those designated as
Senior Employees from providing
assistance in representing any person,
other than the United States,
"concerning" any formal or informal
appearance. The original language was
not thought to accurately reflect the
intention of Congress in that it allowed"
for two possible but clearly unintended
interpretations: (i) that certain otherwise
legitimate activities connected with the
management of grants and contracts
were barred, and (ii] tha t the
"assistance in representing" bar
extended both to matters in which the

TRANS. MEMO NO.

24 ·19

ATTACHMENT 2L

former Senior Employee had personally
and substantially participated and
matters which, although not having
personally and substantially
participated in them. had been actually
pending under his/her official
responsibility. The amendments to the
Act provide that 18 U.S.C. 207(b](ii)
applies only to that assistance given
within two years after leaving
Government service, by "personal
presence" at an appearance before the
Government-for example, a negotiation
or proceeding. The amendrrlents further
provide that this two-year bar applies
only to ma tters in which the former
employee had "personally and
substantially" participated.

B. Limitation ofSubsection 207(c}
Prohibition (§ 737.11)

Subsection 207(c], as added by the
Act, prohibits for one year an
appearance by a former Senior
Employee before his or"her former
department or agency. ~owever,18
U.S.C. 20ne], also added by the Act, in
most cases removes that prohibition
with respect to an appearance of such
an individual before a separate
statutory agency or bureau (other than
the one he hEd served] within the parent
department or agency.

Amendments to 18 U.S.C. 207(d]
enacted by Pub. L. 96-28 give the
Director of the Office of Government
Ethics ("OGE") the authority to further
limit the application of the one-year
"cooling-ofr' bar mentioned above.
More particularly, although a former
Senior Employee will continue to be
prohibited from contact with those non
statutory segments of his or her former
department or agency where there is
potential for unfair influence, he or she
may be permitted appearances before
"separate and distinct" components of
the former department or agency where
there exists no such potential The new
permission is not, however, available for
those former Senior Employees who
held Executive Level positions or for
members of the uniformed services who
served in pay grades 0-9 and 0-10.
Unlike the provisions of 18 U.S.C. 207(e]
regarding separate statutory agencies.
those of 18 U.S.C. 207(d] make its benefit
available in some instances to the
former head of a separate component.

The amendments of Pub. L. 96-28 also
make the prohibitions of subsection (c)
of 18 U.S.C. 207 inapplicable to
appearances, communications or
representations made by a former
Senior Employee who is an elected
repres-entative of a State or local
government, or a regular employee of (i)
such a government, (ii) a non-profit
hospital or medical research institution,

ot (iii] a degree granting institution of
higher education. Such appearances,
communications or representations must
be made on behalf of such governments
or specified organizations in order to be
exempt.

c. Modification ofSenior Employee
Designations (§ 737.25)

Under the original provisions of 18
U.S.C. 207(d)(3] all active duty
commissioned officers of a uniformed
service assigned to pay grade 0-7 and
above were automatically designated by
statute as Senior Employees for
purposes of subsections (b)(ii) and (c] of
18 U.S.C. 207.

The amendments of Pub. L. 96-28
added a new provision (207(d)(1)(C])
which equalized the treatment of
imiformed service officers, in relation to
civilian personnel, by specifying that
officers serving in pay grades 0-7 and 0
8 shall be made subject to the special
restrictions for Senior Employees-(Le.,
the two-year assistance bar (207(b)(ii]]
and the one-year bar against doing
business with one's former agency
(207(c)}-only if they held positions of
"significant decision-making or
supervisory responsibility" as
designa ted by the Director, OGE.

Finally, the amendments restricted the
civilian employee positions which may
be designated, by the Director, OGE, as
subject to the special restrictions for
Senior Employees, to those positions for
which the basic rate of pay is equal to or
greater than the basic rate of pay for
Gfr-17, or which are established in the
Senior Executive Service. Essentially,
the amendments codify the policy
reflected in OPM's interim regulations
published on April 3, 1979 (44 FR 19906].

(2) Analysis of Comments

The interim regulations provided a 45
day period for public comment. OPM
received comments from 28 agencies,
two law firms and two labor
organizations. A number of the
comments offered specific
recommendations for clarifying or
modifying specific provisions of the
interim regulations. OPM has proposed
modification of certain of the
regulations. as discussed below. In
addition, guidance issued through the
Federal Personnel Manual System will
address certain other concerns
expressed during the public comment
period.

A. General

Two commenters asked tha t the
regulations specifically state that Part
737 does not incorporate or supplant
restrictions contained in other la ..../s and
regulations or in proCessional codes of



U.S.C. 208. given a current interest by
such an employee.

One commenter asked for a
clarification of when self-representation
is permitted under subsections 207 (a),
(b) and (c). Self-representation is
generally permitted under subsections
207 (a) and (b). OPM will publish
Federal Personnel Manual guidance
periodically concerning self
representation. and OCE will publish
formal advisory opinions concerning
self-representation.

It was observed in one comment that
since OMB Circular A-76 provides that
a contractor must give the right of first
refusal for jobs contracted out by an
agency to Federal employees, the
regulations should address the section
207 problems which might arise. OJ\.ffi
Circular A-76 further provides that the
right of first refusal would apply only
when consistent with the post
employment conflict of interest
standards. These regulations, in part,
establish the standards controlling
whether, or not the right of first refusal
would apply to a given situation.

B. Definitions
One commenter asked that the'

regulations be revised to make clear that
an independent contractor could never
be a "special Government employee"
and another asked that it be made clear
that a consultant could come within the
definition. The definition of "special
Government employee" has
incorporated the essence of such
recommendations.

One comment asked for technical
clarifications of the term "Government
employee" and questioned the
appropriateness of applying the
"supervised by" requirement,
incorporated by reference to 5 U.S.C.
2104 and 2105, to that term. The
Director, OGE, does not consider that
the "supervised by" requirement found
in 5 U.S.C. 2104 and 2105 contemplates
direct supervision by the appointing
official in order to find one to be an
"officer" or "employee" as defined in
sections 2104 and 2105; rather, the
requirement encompasses supervision in
the broader sense by Federal employees
within the department or agency within
which they serve. .

c. Restrictions on An}' Former
Government Employee's Acting as
Representative as to a Particular A/atter
in Which the Employee Personally and
Substantially Participated

For purposes of § 737.5(b)(3), the act
of conveying material to the United
States in connection with a formal
proceeding or application may be
deemed to constitute an "appearance."

conduct. The recommendations were
adopted and incorporated in the final
regula tions.

Only one commenter felt that, since 16
U.S.C. 207 can be enfo:ced criminally, it
was inappropriate for OPM to propound
a definitive interpretation of its
provisions. and that OPM should state
that it is only providing an advisory
interpretation. We believe. hOl,vever,
that it would be inappropriate to require
Federal em;>loyees to make decisions
regarding continued employment with
the Government on the basis of unclear
constraints or otherwise require them to
act at their peril. Congress prescribed a
re1atio;lship between OPM and the
Department of Justice, giving the
Director. OGE. the responsibility for
developing regulations in consultation
'with the Attorney General. As to
matters involving criminal proscriptions,
it was decided early that these
regulations should have the concurrence
of the Attorney General so as to avoid
the anomalous result that a parti.cular
activity might be ,\"iewed as triggering no
administrative enforcement, while
possibly triggering criminal
e;1fo.cement. \Vhile criminal
enforcement of the provisions of 18
U.s-C. 207 remains the exclusive
rC5ponsibilit,Y of the Attorney General,
the Attorney General has advised that
these regu!ations are consistent with his
interpretation for criminal enforcement
responsibilities.

One commenter observed that it
seems improper to have agencies advise
present and former emloyees as to the
requirements of the Act, when agencies
also have an obligation to report alleged
violations of law to the Department of
Justice. (28 U.S.C. 535) OPM sees no
such impropriety, but rather regards it
the duty of such agencies to advise their
employees so as to cause their conduct
to conform to the law.

One commenter questioned the
absence of any provision in the
regulations dealing \vith a case in which
a high-ranking Government official, who
awarded a major contract to a private
entity, is subsequently hired by the
private entity. The regulations do not
contain such a provision because the
Act does not prohibit such employment,
but only restricts the post employment
repres,entational activity of a former
Government employee in relation to
such 8 contract. Another commenter
raised the situation of a former private
r.ector employee, who. as a Government
offiCial, awards a contract to his or her
former employer. Such a situation is not
subject to the provisions of 18 U.S.C. 207
or these regulations, but might trigger 18
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There was a suggestion in ope comment
t,hat the scope of this concept be
broadened. Another commenter
specifically mentioned that the use of
the word "appearance" in Example 1 of
§ 737.5(b)[3) too narrowly construed the
meaning of section 207(a) of title 18
U.S.C. OPM considers the provisions to
be consistent with the statutory
language.

With respect to what constitutes a
"particular matter" for purposes of
§ 737.5(c)(1). one commenter felt that the
term should not be deemed to include
the formulation Of standard terms to be
used in contracts to which the
Government is a party: The commenter
further urged that as to a specific '
contract,.the 'validity or meaning of
standard terms should not be considered
as aspects of the particular matter
embodied in the contract in which there
was substantial participation-but,
should be considered merely ancillary
under § 737.5(d)(2). Likewise, it was
argued that an attorney who passed
upon the legality. as opposed to the
desirability, of a particular matter's
outcome has dealt with only an
ancillary aspect of the matter. This same
comment was made with respect to
§ 737.7(b)(3). The recommendation that
formulation of standard terms Of clauses
to be used generally in·contracts not be
considered a "particular matter" is
appropriate under the statute and has
been incorporated in the final
regulations. OPM 'considers that advice
concerning the validity or meaning of a
standard term or clause embodied in a
specific contract is an aspect of the
"particular matter" and not merely
ancillary under § 737.5(d)(2). Moreover,
passing upon the legality, as opposed to
the desirability, of a particular contract
by an attorney does not constitute
involvement with an ancillary aspect of
a matter but is, rather, involvement
which cannot reasonably be separated
from the substantive merits of the
particular matter. The fmal regulations
do not, therefore, incorporate the •
recommendation that such involvement
be considered merely ancillary.

An objection was raised in one
comment as to the formulation of
§ 737.5[c)(3) wito/espect to contractual
matters. It was urged that involvement
in the preliminary dialogue concerning
the subject matter of a contract should
not bE' deemed to constitute the same
"particular matter" as that enbodied in
the executed contract. The text of the
final regulations has been altered to
further refine the concept concerning the
relationship of personal participation to
the specificity of a particular matter. In
order for such participation to rise to the
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level of participa tion in a particular
matter there must be more than the
involvement in mere speculative
discussion in the formative stages of a
matter.

One commenter asked for more
detailed guida~ce as to when a lawsuit,
to which the United States is not a
party, may be of direct and substantial
interest to the United States or to a
particular Federal agency for purposes
of § § 737.5(c)(5) and 737.11(e). Such
guidance will be published through the
formal advisory opinion service on a
case-by-case basis.

One commenter felt that there should
be some indication of the circumstances
in which personal participation should
not be deemed "substantial"
participation. Such guidance is provided
in § 737.5(d).

D. 2-Year Restriction on Any Former
Government Employee's Acting as
Representative as to a Particular Matter
for Which the Employee had Official
Responsibility

One commenter felt that an employee
should not be considered to have
"official responsibility" over that aspect
of a particular matter which involves the
non-discretionary use of standard
contract terms. It was urged that this be
considered an ancillary matter under
§ 737.7(b)(3). OPM believes that if the
issue arises in relation to a specific
contrdct then such an aspect would be
considered as part of the "pqrticular
matter" and not merely ancillary.

One commenter questioned the use of
the "actually pending" ru!e as it is
employed in § 737.7(c), and suggested a
reformulation of this concept. The
concept is accurate as p~esented; further
guidance will be promulga ted on a case
by-case basis through the formal
advisory opinion service.

It was suggested, correctly, in one
commellt that the conclusions reached
in Examp!e 1 of § 737.7(e) are
inconsistent with the rules given in the
text. The text of the final regulation has
been revised to remove the
inconsistency.

E. 2-Year Restriction on a Former Senior
Employee's Assisting in Representing as
to a Matter in Which the Employee
Participated Personally and
Substantially

Several Commenters asked for further
delineation of permitted activities in the
case of'a former employee to whom
section 207(b)(ii) applies. Such guidance,
beyond that presented in the
regulations, shall be provided through
the formal advisory opinion service.

One commenter inquired as to the
propriety of telephone communications
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during a negotiation, and as to when
such communications should be deemed
tantamount to "personal presence." This
issue is addressed in § 737.5(b)(3) as it
relates to § 737.9. A telephone call
would normally constitute a
communica tion, not an appearance, and
a former Sep..ior Employee could give
assistance regarding (but could not
make) sucn a call.

F. 1-YearRestriction on a Former Senior
Employee's Transactions With a Former
Agency on a Particular Matter,
Regardless ofPrio~Involvement

One commenter urged that the final
regulations clearly reflect lhat the
qualifying language of section 207(d)(2)
of the Act, as amended by Pub. L. 9&-28,
following "1954," in section 207(d)(2)(B),
is applicable to both subparagraphs (A)
and (B). The final regulations so rdlect.

Another comment expressed the view
that the section 207(d)(2) exemption is
inequita_ble in that former Senior
Employees employed by certain non
profit institutions could not conduct
themselves in the same manner
permitted former Senior Employees
employed by an exempted institution.
The Congress drew a clear distinction
between those institutions, the
employees of which would be exempt
from the section 207(c) prohibitions and
those who would not. OPM cannot, by
regulation, go beyond that which is
mandated by law.

Concern was expressed in one
comment that the use of the word
"hired" in § 737.11 might permit an
agency to hire ex-employees as
consultants, but not on a product
contract basis. It was suggested that the'
regulations should permit any
arrangement in which personal service
by an ex-employee is contemplated. The
final regula tions substitutes "employed"
for the word ·'hired."

One commenter felt that Example 3 of
§ 737.11.(h) unduly broadens the
statutory exception for "special
knowledge." OPM considers that the
example in question reflects a
reasonable interpretation of the statute
in regard to an area that would not
normally crea te any actual or apparent
conflict of interest on the part of a
former Senior Employee.

G. Designations ofSeparate Statutory
Agencies or Bureaus

One commenter felt that the
regulations should contain a definition
of" bureau," and urged the view that
separate divisions within an agency do
not fall within the exemption of section
207(e). The regulations contain clear
guidnnce as to those separate statutory
bureaus or agencies which qualify for

treatment under section 207(e) of title 18
U.S.C. Thefinal regulations further
reflect the treatment of a separate and
distinct subject matter component of an
agency which may be treated separately
for section 207(c) purposes. (See
§ 737.25(d).)

H. Partners ofPresent or Former
Government Employees

One commenter asked for regulations
pursuant to section 207(g) to cover the
situation of current employees and their
outside partners. The present
regulations, however, are limited solely
to post employment conflict of interest.

I Officials ofa State; Officials of
Corporations Created by an Act of
Congress and Public International
Organizations

Greater clarification was requested by
one commenter as to whether certain
banking institutions ~nd their directors
are referred to by the provisions of
§ 737.23(b)(1). OPM will provide such
cIari fica tion through the formal advisory
opinion service when requested.

Another comment expressed concern
about the treatment of former employees
who join intenlational organizations.
Such former employees, except those
serving under the conditions set forth in
§ 737.23(b)(2], would be subject to the
restricitions of the law and these
regulations.

J. Standards and Procedures for
Designating Senior Employee Positions
Pursuant to 18 U.S.C. 207(d)

Several comments raised technical
questions concerning the designation of
Senior Employee positions under section
207(d). One commenter asked about the
situation of a consultant who voluntarily
serves without pay in a position for
which arate of pay above GS-16 is
authorized. The situation of a special
Government Employee who serves for
less than 60 days in each of two or more
positions, but for a total of 60 days or
more, was also presented. Such specific
situations will be the subject of formal
advisory opinions when requested.

One comment suggested that the
regulations should not define
"supervisory responsibility" in terms of
the number of employees supervised,
but in regard to the significance of the
activities involved. The interim as well
as the final regula tions were drafted to
emphasize the latter criteria rather than
the former. Additional guidance was
promulga ted by OPM's memorandum to
Designated Agency Ethics Officials
dated April 26, 1979.



o

AID HANDBOOK 24 ~ Att 2L
TRANS. MEMO NO.PAGE NO. EFFECTIVE DATE

2L-4 November 28~
1---_---:_
}:.•,1 dall'n istra ti ~'e Enforcement
Froc£:cdings

One comment pointed out that in
c;ome cases law-enforcement po\\'ers are
. "'cifically denied to an agency. aPM
~~~~sjdi:rs that such situations ,vill have
to be addressed on a case by case basis.

Another comrnenter stated that the
rC clu1"licns fhould pro\'ide, as an
o;te,n~li\'e to § 737.27, that employees in
units for which there is an exclusive
rl:t:!e~,!!~IQli\'eshould have the right of
.dJitratiGn and to grieve the motters to
ll~ cuvcred through the negotiated
brie\'c:lce pnJcedure. The procedures set
forth in § 737.27 are a;J~licableonly to
fl','wef Guvernment ~rnpl()yees who are
ai:::.;ed to huve violated the provisions
of 18 U.S,C. 207. The recommended
p;'(Icedure is considered applicable to
current rather than former employees
and \'J!s not, therefore, adopted.

(3) Additional Sections

§ 737.13 of the interim regulations
published on April 3, 1979, sets forth the
standards and procedures to be applied
in connection with designations ,of
~(~parate statutory agencies or bureaus
within a department or agency for
purposes of]8 U.S.c. 207(c). The
Director, OGE. has determined that of
tl:ose recommendations received,
certain agencies and bureaus qualify for
dpsigr!ation as separate statutory
agencies. Such agencies and bureaus are
designated in the new § 737.31 of the
regul a lions.

§ 737.13 of the final regulations also
sets forth the standards and procedures
to be applied in connection with the
designation of certain agencies, bureaus
and offices as separate components
within a department or agency for
purlJoses of limiting the application of
sul,seclion (c) of 18 U.S.C. 207 pursuant
10 st,bser.tion (d)(l)(C) of that provision.
The Director, OGE, has determined that
of those recommendations received.
certain agencies, bureaus and offices
qualify for such designation. They are
def-iigna1ed in new § 737.32 of the
rpgulations.

(4) Senior Employee Designations

Interim regulations designating Senior
Employee positions within certain
departments and agencies were
published in the Federal Register on
September 25, 1979 (44' FR 55147-55160).
Editorial revisions have been made and
several erroneous designations have
been revoked. The previously published
designations are incorporated in new
§ 737.33. The Senior Employee
designations listed in § 737.33 do not
l;onstilute all of the designations to be
made by the Director, OGE, under the
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pro\'!::;ions of 18 U.S.C. 207(d)(1)(C).
Addi~io:ial des:£nations for those
departments and agencies not listed will
be issued in the near future as a
separate :ntl:rim regulation to be
incorpofcded in these regulations upon
codification. The effective cate of the
Senior Employee designations listed in
§ 737.33 if) February 28, 1980. OPM has
determined this is a significant
regulation for the purposes of E.O.
12044.

(5) Text of Law

For the use of readers in
understanding the regulations, the text
of Title V of the Ethics in Government
Act of 1978 is set forth below: The
statutory provisions concerning Post
Employment Conflict of Interest appear
in Title V of the Ethic's in Government
Act of 1978 [Pub. L. 95-521) as amended
by Pub. L. 96-28, the text of which is as
follows:

Title V-Post Employment Conflict of
Interest

Sec. 501. Ca) Section 207 of title 18. United
States Code. is amended to read as follows:

"§ 207. Disqualificalia,'1 of Former Officers
and Employees; Disquahfication of Partners
of Current Officers and Employees

"(a) \V}lOe\,er. having been an officer or
employee of the eXf'cutive branch of the
United Slates Co\'ernment, of any
independent agency of tlle United States, or
of the District of Columbia, including a
special Government employee. after his
employment 'has ceased, knowingly acts as
agent or attorney for, or otherwise represents,
any other person [except the United States],
in any formal or informal appearance before,
or, with the intent to influence, makes any
oral or written communication on behalf of
any other person [except the United States)
to-

"(1) anj' department, agency, coUrt, court
martial. or any civil, military, or naval
commif:sion of the United States or the
Di~triet of Columbia, or any officer or
employee thereof. and

"(2] In connec~ion with any judicial or
other proceeding, application, request for a
ruling or other determination, contract, claim.
controversy, investigation, charge,
accusation. arrest, or other particular matter
invoving 8 specific party or parties in which
the United States or the District of Columbia
is a party or has 8 direct and substantial
interest, and

"'(3) in which he participated personally
and substantially as an officer or employee
through decision. approval, disapproval,
recommendation, the rendering of advice.
investigation or otheIVtdse, while so
employed; or

"(b) \Vhoever, (i) baving been so employed,
within two j'ears after his employment has
ceased, knowingly acts agent or aHorne)' for,
or otherwise represents, any other person
(except the United States). in any formal or
informal appearance before, or, with the
intent to inf1uenc~, makes any oral or written

communication on behalf of any other pe:-son
(except the United States] to. or (ii) having
been so l~mployed a:ld as spe:::.ified in
suhspdion (d] of this section. within two
y~ars (Jfter his emplo}'rnent has ceased.
knowingly rcprC5cnts or aids. counsels,
advises. consults. or assists in rE:pre~enljng

any other person (except the United States),
by personal presence at any formal or
informal appearance before-

"(1) any department, agency, court, court
martial. or any civil, militaI1', or naval
commission of the United States or the
District of Columbia. or any officer or
employee thereof, and

"(2) in connection with any judicial or other
proceeding. application, request for a ruling
or other determination, contract. claim,
contrO\'ersy, investigation, charge,
aLcusation. arrest, or other particular matter
involving a specific party or parties in which
the United States or the District of Columbia
is a party or has a direct and substantial
interest, and

"(3) as to (i) which was actually pending
under his official responsibility as an officer
or employee within a period of one year prior
to the termination of such responsibility, or,
as to (ii), in which he participated personally
and substantinHy as an officer or employee;
or

"(c) \\'hoever. other than a special
Government employee who sen'es for less
than sixty dap in a gi\:en calendar year,
having bet:n so t-mployed as, specified in
subsection (d) of this section, within one )'ear
after such emllJoYLlent hp.s·ceased,
know!rogly acts as f:gent or attorney for, or
otherwise repfE:Sents. anyone other than the
United States in any formal or informal
appearance before, or, with the intent to
influence, makes any oral or written
communication on behalf o( anyone other
than the United States, to-

"U) the department or agency in which he
served as an officer or employee, or any
officer or employee thereof, and

"(2) in connection with any judicial,
rulemaki.ng, or other proceeding,' applica tion,
request for a ruling or other determination,
contract, claim. controversy, investigation,
charge, accusation. arrest, or other particular
matter, and

"(3) which is pending before such
department or agency or in which such
department or agency has a direct and
substantial interest-
shall be fined not more than $10.000 or
imprisoned for not more than two years, or
both.

"(d)[l) Subsection (el of this section shall
apply to a person employed-

"(A) at a rate of pay specified in or fixed
according to subchapter II of chapter 53 of
title 5, United States Code, or a comparable
or greater rate of pay under other authority:

"(B) on active duty as a commissioned
officer of a uniformed service assigned to pay
grad~ of 0-9 or above as described in section
201 of title 37. United States Code; or

"(C) in a position which involves
significant decision-making or supervisory
responsibility, as designated under this
subparagraph by the Director of the Office of
Government Ethics, in consultation with the
department or agency concerned. Only

o

o

o

o

BEST AVJ4!LABLE COpy



PART 737-REGULATIONS
CONCERNING POST EMPLOYMENT
CONFLICT OF INTEREST

subpart A-General Provisions

Sec.
737.1 Purpose and policy.
737.3 Definitions.

SUbpart B-Substantive Pro'lislons

737.5 Restrictions on any Former
'govemrnent e~lp{oyee's acting as
represp.ntative as to a partic:.JlC'lr matter
in which the employee personally and
substantially participi!ted.

737.7 Two-yenr restriction on any former
governmellt employee's ar:ting as
representative as to a particular matter
for which the employee had official
responsibility. .

737,9 Two-year restriction on a former
senior employee's assisting in
representing as to a matter in which the
employee participated personally and
substantially.

737.11 One-year restriction on a former
senior employee's transactions with
former agency on a particular matter.
regardless of prior involvement.

737.13 Limitation of restrictions of 18 U.S.C.
§ 207(c) to less than the whole of a
department or agency.

years, or may take other appropria te
disciplinary action. Such disciplinary action
shall be subject to review in an appropriate
United States district court. No later than six
months after the effective da te of this Act.
departments and agencies shall. in
consultation with the Director of the Office of
Government Ethics. establish procedures to
carry out this subsection."

(b) The item relating to section 207 in the
table or sections at the beginning of chapter
nof title 18. United States Code. is amended
to read as follows:

"207. Disqualific3 tion of former officers and
employees; disqualification of partners of
current officers and employees."

App!.!cability

Sec. 502. The amer:dments made by section
501 shall not apply to those individuals who
left Government serviCe prior to the effective
date of such amendments or. in the case of
individuals who occupied positions
designated pursuant to section 207(d) of title
18. United States Code. prior to the effective
date of such designation: except that any
such individual who returns to Government
service on or after the effective date of such
amendments or designation shall be
thereafter covered by such amendments or
designa tion.

Effective Date

Sec. 503. The amendments made by section
501 shall become effective on July 1. 1979.
Office of Personnel Management
Beverly ~f. Jones,
Issuance System AfanagAr.

Accordingly, the Office of Personnel
Management is revisinJ Part 737 of Title
5 of thp Code of Federal Regulations. to
read as follows:
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technologica! inforrna Han under procedures
acceptable to the departme:1t or agency
concerned, or if the head of the department or
agency concprned with the particular matter,
in consultation with the Director of the Office
of Governme:lt Ethics, makes a certification.
publi~hed in th8 FeJ~i'al Reciisfer, that the
former officer or enlployee has outstanding
qualifiGaticns in a scientific, technological, or
other ted:nlca! discipline. and is acting with
respect to a p:uticul:u matter which requires
such qualiEc::!tions, and thalthe national
interest would be served by the participation
of the former officer or employee.

"(g) Whoever, being a partner of an officer
or employee of the executive branch of the
United States Government, of any
independe:1t agency of the United States, or
of the District of Columbia, including a
special Government employee. acts as agent
or attorney for anyone other than the United
States before any department. agency, court.
court-martial. or any civil, militar:i. or naval
commission of the United States or the
District of Columbia, or any officer or
employee thereof, in connection with any
judicial or other proce~ding, application.
request for a ruling or other determination.
contract. claim. controversy, investigation,
charge, accusation, arrest, or other particular
matter in which the United States or the
District of Columbia is a party or ha~ a direct
and substantial interest and in which such
officer or employee or special Government
empbyee partir;ipates or has participated
personally and substantially as an officer or
employee through decision, appr.}val,
disapproval. recorIl:ller1d.'l.tion, the rendering
of advice. inve:;tig;l tion. or othei"...·ise. or
which is the ~ubject of his official
responsibility, shall be fined not ma,e than
$5,000. or imprisoned for not more than one
year, or both.

"(h) Nothing in this section shall prevent a
former officer or employee from giving
testimony under oath. or from making
statements required to be made under
penalty of perjury.

"(i) The prohibition contained in subsection
(c) shall not apply to appearances or
comnluniciitions by a former officer or
employee conr.erning matters of a personal
and individual nature. such as personal
income taxes or peilsicn bendits: nor shall
the prohi'Jition of that s~bu~ction prevent a
former oCfker or eli1pln:i~~ fiOm rna ~.dng or
providiIlg a st'1te:nent, whir.h is b.-!<;i~d on the
former officer's or e;np!oyec's 0\\,.1 sped'll
knowledge in the piJrticuhi area thi:lt is the
subject of th~ statl~ment. provided that no
cornplmsntion is thereby received, other than
that rcguhrly pruvided for by law or
regulation for witnesses.

"m If the head of the department or agency
in which the former officer or employee
served finds, after notice and opportunity for
a hearing, that such former officer or
employee viOlated subsection (a), (b), or (c) of
this section, such department or agency head
may prohibit that perso.n from making. on
behalf of any other person (except the United
States), any informal or formal appearance
before, or. with the intent to influence. any
oral or written communication to, such
department or agency on a pending matter of
business for a period not to exceed five
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positions which are not covered by
subparagraphs (Al and (B) above, and for
which the basic rate of pay is equal to or
greater than the basic rate of pay for G5-17
of the General Schedule prescribed by
section 5332 of title 5. United States Cod~. or
positions whichare established within the
Senior Executive Service pursuant to the
Civil Service Reform Act of 1978. or positior.s
of active duty commissioned officers of the
uniformed services assigned to pay 0-7 or
0--8. as described in section 201 of title 37.
United States Code. may be designated. As to
persons in positions designated under this
subparagraph. the Director may limit the
restrictions of subsection (c) to permit a
fonner officer or employee. who served in a
separate agency or bureau within a
department or agency. to make appearances
before or communications to persons in an
unrelated agency or bureau. within the same
department or agency, having separate and
distinct subject matter jurisdiction. upon a
determination by the Director that there
exists no potential for use of undue influence
or udair advante.ge based on past
government service. On an annual basis. the
Director of the Office of Government Ethics
shall review the designations and
determinations made under this
subparagraph and. in consultation with the
department or agency concerned, make such
additions and deletions as are necessary.
Dep.artments and agencies shall cooperate to
the fullest extent with the Director of the
Office of Government Ethics in the exercise
of his responsibilities under this paragraph.

"(2) The prohibition of subsection'(c) shall
not apply to appearances. communicatir)1is.
or representations by a former officer or
employee. who is-

"(A) an elected offici:}l of a State or local
government, or

"(B) whose principal occupation or
employment is with (i) an agency or
instrumentality of a State or local
government. (ii) and accredited. degree
granting institution of higher education. as
defined in section 1201(a) of the Higher
Education Act of 1965. or (iii) a hospital or
medical research organization. exempted and
defined· under section 501(c)(3) of the Internal
Revenue Code of 1954, and the appearance.
communication, or representation is on
behalf of such government. institution.
hospital, or organization."

"(e) For purposes of subsection (c).
whenever the Director of the Office of
Government Ethics determines that a
separate statutory agency or bureau within a
department or agency exercises functions
which are distinct and separate from the
remaining functions of the department or
ag~l1cy, the Director shall by rule designc.te
such agency or bureau as a separate
department or agency: exccp! that such
designation shall not apply to former heads
of designated bureaus or agencies. or former
officers and employees of the department or
agp.ncy whose official responsibilities
included supervision of said agp.ncy or

O
bureJu.

"(f) The prohibitions of subsections (a), (b).
and (c) shall not apply with respect to the
making of communication soldy for the
purp0se of furnishing scientific or

o

o

o

o
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Sec.
737.7 Two-year restriction on any former

gOI'ernment employee's acting as
representatJ'~'eas to a particular matter
for which the employee had official
reE:po,1sibiJjty.

(a) 18 U.S.C. 207(b)(i).
(b) Official responsibility.
(l) Definitlon.
(2) Determining official responsibility.
{3) Ancillary matters and official

responsibilftY.
(4) Knowledge of matter pending required.
(5) Self-disqualification.
[cJ "Actually pending."
[d) Other essential requirements.
(e) Measurement of two-year restriction

period.
737.9 TJ.m-year restriction on a former

senior employee's assisting in
representing as to a matter in which the
emploJ:ee participated personally and
substantially.

(a) 18 U.S.C. 207(b)(ii).
[b) Limitation to "representational"

assistance by "personal presence" at an
appearance.

(c) Managerial and other off-scene
assistance.

[d) Representational assistance.
Ie) Measurement of restriclion period.
[f) Other essential requirements.
(g) General examples.

737.11 One-year restriction on a former
senior emploJ'ee's transactions with
former agency on a particlllar matter,
regardJe.t;s ofprior im:ohemenL

[a) 18 U.S.C. 207[c).
[b) Transactions exempted from 18 U.S.C.

207[c).
(c) No prior involvement required.
[d) Specific parties unnecessary.
(e) Element of controversy or influence

required.
(f) Agency activity or interest in matter.
[g) Application or proposals for funding of

research.
[h) Personal matters.
[i) Statements based on special knowledge.
OJ Measurement of one-year restriction

period..
737.13 Limitation of restrictions of 18 U.S.C.

207{c) to less than the. whole of a
department or agency.

[a) Authority.
[b) Distinctions between 18 U.S.C. 207(e)

and 207(d){1){C).
[c) Separate Statutory Components.
[lJ Procedure.
(2) Standards.
(3) Effect of designation.
[d) Separate nonstatutory components.
(1) Procedure.
(2) Standards.
(3) Effect of determination.

737.15 Exemption for scientific and
technological information.

:a) Exemption.
(b) Necessary information.
[c) Intent to influence.
(d) Expert testimony.
[e) Agency responsibility for procedures.

737.17 Exemption for persons with special
qua/;fications in a technical discipline.

[a) Applicability.
(b) W'hcn appropriate.
[c) c;ertification authority.

sec·
-37.15 Exemption for scientific and
I technological information.
737.17 Exemption for persons with special

qualification in a technical dilicipline.
737.19 Testimonr and statements under

oath or subject to penally of perjury.
737.21 Partners of present or former

government employees.
737.23 Officials of a State; officials of

corporations created by an act of
Congress and public intf:::national
organizations.

737.Z5 Standards and procedures for
designating senior l:mployEc positions
pursuant to 18 U.S.C. § 207[d).

737.27 Administrative enforcement
proceedings.

737.29 Effective date of restrictions.
73i.31 Separate statutory agencies;

designations.
737.32 Separate ~omponcnts of agcncies or

bureaus: designations. .
737.33 "Senior Employee" designations.

Authority: Pub. L 95-521,92 Stat. 1862-1863
(5 U.S.C. Appendix), 92 Stat. 1854-1867 (18
U.S.C.207).

Notc.-The following index of paragraphs
is pro\·jrled for the convenience of the reader;
Lhis index will not appear in the CFR

subpart A-General Provisions

737.1 Purpose and.policy.
[a) Authority.
[b) Consultation with. the Attorney General.
[c) Policy and limitations.

737.3 Definitions.
(a) Statutory definitions.
(b) Interpretative definitions.

Subpart B-Substantive Provisions

737.5 Restrictions on any former
government employee·s acting as
representative as to a particular matter
in JII'hich the employee personally and
substantialJy participated.

[al 18 U.S.C. 207(a).
[b) Representation.
(1) Attorneys and agents.
(2) Others.
(3) Appearances: communications made

;\,ith intent to influence.
(4) Government visits to other premises.
[5) Elements of "influence" nnd potential

controversy required.
(5) Assistance.
(7J Project responses not included.
[c) "Particular matter involving a specific

party or parties".
(1) Specific mallers vs. policy matters.
(2) Technical matters.
(3) Relationship of personal participation to

specificity.
[4) The same particular matter must be

involved.
(5) United States must be a party or have

an interest. .
[d) "Participate personally and

substantially".
[1} Basic requirements.
(2) Participation on ancillary matters.
(3) Role of official responsibility in

determining substantial participation.
(e) Agency responsibility in comple~ cases.
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(dl Agency registry.

737.19 TestimonJ' and statements under
Doth or subject to penalty ofperjury.

(a) Statutory basis.
[b) Applicability.
(c) Statements under penalt}· of perjury.

737.21 Partners ofpresent or former
government emploJ'ees.

(a) Scope.
(b) Imputation.

737.23 Officials ofa statel officials of
corporations created by an act of
Congress andpublic international
organizations.

737.25 Senior employee designotions.
[a) Definitions.
(b) Designation procedures.
(1) Positions at GS-17 and 18 level, SES

and pay grades 0-7 and 0-8.
(2) Standards for designation and

exemption.
(31 Senior Executive Service.
(4) "Rate of pay".
(c) Differential deslgnation.
(d) Fair notice of designation.
[e) ·'Acting" or temporary positions.
(f) Special Government Employee.
(g) Publication.
(h) Computation of time.
(i) Position Shifting.
OJ Revocation of designations.

737.27 Administrative enforcement
proceedings.

(a) Basic Procedures.
(1) Delegation.
(Z) Initintion of administative disciplinary

hearing.
(3) Adequate notice.
(4) Presiding official.
(5) Time, date and place.
(6) Hearing rights.
(7) Burden of proaL
(8) Hearing decision
(9) Administrative sanctions.
(10) Judicial review.
(11) Consultation and review.

737.29 Effective date of restrictions.
(a) Persons affected.
(b) Fair notice of substantive changes.

737.31 Separate statutory agencies:
designations.

737.32 Separate components ofogencies or
bureaus: designations.

737.33 "Senior Employee"designafions.

PART 737-REGULAT/ONS
CONCERNING POST EMPLOYMENT
CONFLICT OF INTER~ST

Subpart A-General Provisions

§ 737.1 Purpose and policy.
(a) Authority. Title IV of the Ethics in

Government Act of 1978 (lithe Act")
established the Office of Government
Ethics within the Office of Personnel
Management C'OPM"). Section 402(a) of
the Act provides in part that the
Director, Office of Government Ethics
("the Director") shall provide, under the
general supervision of OPM, overall
direction of executive branch policies
related to preventing conflicts of interest
on the part of officers and employees of
any executive agency as defined in

o

o

o

o

o
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personal presence during an
appearance, is not covered by the
statute.

(3) When a former Senior Employee
returns to argue a particular matter to
the employee's former agency in the
period immediately following the
termination of official employment, it
appears that Government-based
relationships are being used for private
ends.

(4) Former officers and employees
may fairly be required to avoid such
activities in the circumstances specified
by statute and in these regulations.

(5) The provisions of 18 U.S.C. 207 do
not, however, bar any former
Government employee. regardless of
rank, from employment with any private
or public employer after Government
service. Nor do they effectively bar
employment even on a particular matter
in which the former Government
employee had major official
involvement except in certain
circumstances involving persons
engaged in professional advocacy.
Former Government employees may be
fully active in high-level supervisory
positions whether or not the work is
fundea by the United Sta tes and'
includes matters in which the employee
was involved while employed by the
Government. The statutory provisions
are not intended to discourage the
movement of skilled professionals in
Government, to and from positions in
industry, research institutions, law and
accounting finns, universities and other
major sources of expertise. Such a flow
of skills can promote efficiency and
communication between the
Government and private activities, and
it is essential to the success of many
Government programs. Instead, only
certain acts which are detrimental to
public confidence in the Government are
prohibited.

(6) Departments and agencies have
primary responsibility for the
administrative enforcement of the post
employment restrictions found in the
Act. The Department of Justice may
initia te criminal enforcement in cases
involving aggravated circumstances;
agency heads are required to report
substantiated allega tions of violations of
18 U.S.C. 207 to the Department of
Justice and the Director, aGE. It is
essential that Title V of the Act be
enforced so as to advance its objectives.
which include improvement in
government efficiency, equal treatment
for equal claims, greater public
confidence in the integrity of their
government, elimination of the use of
public office for private gain, and
securing the integrity of the
government's policy-making processes.

section 105 of title 5, United States

O
Code. and shall propose, in consultation
with the Attorney General,-rules and
regulations to be promulgated by the
President or by OPM. The purpose of
this part isto issueregulations
recommended by the Director which
give contenfto the restrictions on post
employment activity established by title
V of the Act (18 U.S.C. 207) for
administrative enforcement with respect
to former officers and employees of the
executive branch; generally to guide
agencies in exercising the adrninistra tive
enforcement authority reflected in
section 18 U.S.C. 207(j); to set forth the
procedures to be employed in making

O
certain determina tions and designa lions
pursuant to the Act; and to provide
guidance to individuals who must
conform to the law. Criminal
enforcement of the provisions of 18
U.S.C. 207 remains the exclusive
responsibility of the Attorney General.

(b) Consultation wi~h the Attorney
General, In proposing these regulations,
the Dire"ctor consulted with the Attorney
General as to the content of regulations

'governing substantive prohibitions as
well as other matters. The Attorney
General has advised that such
regulations are consistent with his
opinion as to the interpretation of the

O
Act.

(c) Policy and limitations. These
regulations bar certain acts by former
Government employees which may
reasonably give the appearance of
making unfair use of prior Government
employment and affiliations.

(1) When a former Government
employee who has been involved with a
particular matter decides to act as the
representative for another person on
that matter, such "switching of sides"
undermines confidence in the fairness of
proceedings and creates the impression
that personal influence, gained by
Government affiliation. is decisive.

O (2) Similarly, when a former high-level
employee assist$ in representing another
by personal presence at an appearance
before the Government regarding a
matter which is in dispute, such
assistance suggests an attempt to use
personal influence and the possible
unfair use of information unavailable to
others. Different considerations are
involved, however, with respect to
assistance given as part of customary
supervisory participation in a project
funded by a Government contract or
grant. since a former employee's
knowledge may benefit the project and
thus the Government, and regular

O communications with associates'may
properly be regarded as inherent in
managerial responsibility, Such
assistance, when not rendered by
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Departments and agencies should avoid
enforcement actions that do not
advance these objectives but instead
frustrate the Government's ability to
employ the skilled persons who are
needed to make the programs of the
Federal Government succeed. SpeciaJ
attention should be given to the need to
preserve the free flow of expertise,
especially in scientific. technological
and other t~chnical areas, from priva,te
activities to the government.

(7) The examples contained in these
regula tions are intended to give
guidance, but are illustrative, not
comprehensive. Each agency may
provide additional illustration and
guidance in its own regulations,
consistent with that contained herein. in
order to address specific problems
arising in the context of a particular
agency's opera tions.

(8) Agencies have LLi.e responsibility to
provide assistance promptly to former
Government employees who seek
advice on specific problems. The Office
of Government Ethics will provide
advice, promptly, upon request. to
designated agency ethics officials in
such situations, but will first coordinate
with the Department of Justice on
unresolved or difficult issues.

(9) These regulations do not supplant
restrictions that may be contained in
laws other than 18 U.S.C. 207 and do not
incorporate restrictions cr.ntained in the
code of conduct of a profession of \'o,/hich
an employee may be a member.

§ 737.3 Definitions.
(a) Statutory definitions. The

following are defined terms which
largely repea t portions of the text of the
statute. They are set out here to permit a
simplified presentation of statutory
requir.ements in the regulations which
follow. Other definitions, which
supplement the statutory language, are
listed in paragraph (b) of this section
and are set forth in detail in the
substantive regulations.

(1) "United States" or "Government"
means any department, agency, court,
court-martial, or any civil, military or
naval commission of the United States.
the District of Columbia, or any officer
or employee thereof.

(2) ':Agency" includes an Executive
Department, a Government corporation
and an independent establishment of the
executive branch, which includes an
independent commission. (See 18 U.S.C.
6.)

(3) "Government Employee" includes
any officer or employee of the Executive
Branch (as defined in 18 U.S.C. 202 and.
e.g., 5 U.S.C. 2104 and 2105); those
appointed or detailed under 5 U.S.C.
3374, and a Special Government



formal or informal appearance before, or
with the intent to influence, make any
oral or written communication on behalf
of any otherp£!lson (1) to the United
States, (2) in connection with any
particular GovernmE:nt matter involving
a specific party, (3) in w·hich matter such
employee participated personally and
substantially as a Government
employee.

(b) Represen!Gtion: Acting as asent or
attDrney, or other reprcsenlath'e in an
appearance, or conllrJ.llnicating with
intent lo influence.

(1) Attorneys and ogcnts. The target of
this provision is the former employee
who participates in a particular matter
while employcd by the Government and
later "switches sides" by representing
another person on the sa~e matter.
[NOTE: The examples in these
regulations do not incorpQjate the
special statutory restrictions on Senior
Employees, except where the terms
"Senior Employee" or "Senior" are
expressly used.]

Example 1: A la\\}'er in the Department of
Justice personally works on an antitrust case
involving Q Company. After leaving the
Department, he is asked by Q Company to
represent it in that case. He may not do so.

(2) Others. The statutory prohibition
covers any other former employee,

, including managerial and technical
personnel, "."ho represents another
person in an appearance or, by other .
communication, attempts to influence
the Government concerning a particular.
matter in which he or she was involved.
For example, a former technical
employee may not act as a
manufacturer'$ promotional or contract
representative to the Government on a
particular matter in which he or she
participated. Nor could such employee
appear as an expert witness against the
Government in connection with such a
matter. (See § 737.19 for specific rules
relating to expert ",itnesses.)

(3) Appearances; communications
made with intent to influence. An
appearance occurs when an individual
is physically present before the United
States in either a formal or informal
setting or conveys material to the United
States in connection with a formal
proceeding or application. A
communica tion is broader than an
appearance and includes for example.
correspondence, or telephone calls.

Example 1: An appearance occurs when a
former employee meets with an ·agency
employee personally to discuss a matter; or
when he submits a brief in an agency
administrative proceeding" in his own name.

Example 2: A former employee makes a
telephone call to a present employee to
discuss a particular matter that is not the
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r.,,~ lGyee, but shal.l not in~lude an
:--·',P.:o'ual performIng servIces for the
''1l1,\J • d d
LT;1Hcd Statcsdas an In cpen

l
ent.

. I-actor un er a persona servIce
COI!<J

contract. / "
(4) "Former Government Emp oyee

ns one who was, and is no longer, a
mea. 1
Govewment emp oyee. "

(5) "Special Governmen~Employee
~ns an officer or employee of an

IDea • d d' t d"acne}' who is retrune , eSlgna e , .
:~ pointed, or employed to perform, wIth
cV .•-ithout compensation, for not to
or ,.. d . . d f
cxc~ed 130 days ur.ing any perJO 0 .

th-ee hundrl::d and Slxty five consecutIve
d:;Ys, tempora:~ duties ~ither on a full
t:l:1e or intermElhen/t bas~~ (18 U.S.C. 202).

(6) "Senior 117p oyee m:ans an
vfficer or emp]oyee named In, or
c~~5:gnatedby the.oirector pursuant to,
c;<>ction 207(d) of tItle 18 U.S.C. to whom
20i(b)(ii) and (c) shall apply (See 737.25
below.)

(7) ·'Parlicular.C.0 \7ernm,'!ntmatler
iIH'olvina a specific party means any
jlldicial ~r other,Proceeding, applica tion,
J I.~quest for.a rulmg or other.
aclerninatIon. contract, claIm,
controversy, investigation, charge,
accusation, arrest or other particular
malter involving a spE!cific party or
[dilies in which the United States is a
pai"ty or has a direct and substantial
ir.lercst.

(b) Inlerprelath:e definitions. Other
tCftIlS defined and interpreted in the
substantive regulations are:

(1) "Acting as Agent or Attorney":
(See § 737.5(b).)

(2) "Actually Pending": (See
§ 737.7(c).)

(3) "Communicating with Inlent to
Influence": (See § 737.5(b).)

(4) "Direct and Substantial Interest":
(See § 737.11.(£).)

(5) "Participale Personally and
Substantially": (See § 737.5(d).)

(6) "Particular Matter Involving a
Speci[J'c Party or Parties": (See
§ 737.5(c).)

(7) "Particular Matler" (without
parli'es): (S~e" § 737.11(d).)

(8) "Official Responsibility": (See
§ 737.7(b).)

(9) "Rate ofPay": (See § 737.25(b)(4).)

Subpart B-Substantive Provisions

§ 737.5 Restrictions on any former
government employee's acting as
re;>resentatlve as to a particular matter In
which the employee personally and
sUbstantial!)' participated.

(a) Basic prohibition of18 u.S.C.
207(a). No former Government
employee, after terminating Government
employment, shall knowingly act as
agent or attorney for, or otherwise
represent any other person in any

1983
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subject of a formal pro(;(~ed;ng" S~le hLl& made
a communication.

(4) Government \,isits to others
premises. Neither a prohibited
appearance nor communication occurs
when a former GoveInment employee
communicates with a Government
employee who, at the instance of the
United States, visits or is assigned to
premises lcpsed to, or owned or
occupied by, a person other than the
United States which are or may be used
for performance under an actual or
proposed contract or grant, when such
communication concerns work
perfurmed or to be performed and
occurs in the ordinary course of
evaluation, adlninistration, or
performance of th.e actual or proposed
contract or grant.

(5) Elements of "influence" and
potential controversy required
Communications which do not include
an "intent to influence" are not
prohibited. Moreover, acting as agent or
attorney in connection with a routine
request not involving a potential
controversy is not prohibited. For
example, the following are not
prohibited: a question by an attorney as
to the status of a particular matter; a
request for publicly available
documents: or a cOGlffiunication by a
former employee, not in connection with
an adversary proceeding, imparting
purely factual information. (See also
§ 737.11(d) below.)

Example 1: A Government emplo)'ee, who
participated in writing the specifications of a
contract awarded to Q Company for the
design of certain education testing programs,
joins Q Company and does work under the
contract. She is asked to accompany a
company vice-president to a meeting to state
the results of a series of trial tests, and does
so. No violation occurs when she proviges
the infonnation to her former agency. During
the meeting a dispute arises as to some tenns
of the contract, and she is called upon to
support Q Company's position. She may not
do 50. If she had reason to believe that the
contractual dispute would be a subject of the
meeting, she should nol have attended.

(6) Assistance. A former employee is
not prohibited from providing in-house
assistance in connection with the
representation of another person.

Example 1: A Government employee
administered a particular contract for
agricultural research with Q Company. Upon
termination of her Government employment,
she is hired by QCompany. She works on L'le
matter covered by the contract, but has no
direct contact with the Government. At the
request of a company vice-president, she
prepares a paper describing the persons at
her former agen~y who should be contacted
and what should be said to them in an effort
in increase the scope of fundill'g of the

o

o

o
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Example 4: An employee of the Office of
Management and Budget par.ticipates
substantially on the merits of a decision to
reduce the funding level of a program, which
has the effect of reducing the amount of
money which certain cities receive to conduct
youth work programs. After leaving the
Government she may represent any of the
dties in securing funds for its youth program,
since her pllrticipation was in connection
with a program, not a particular matter
involving specific parties.

Examor1le 5: An agency attorney
participates in drafting a standard fonn
contract and certain "standard terms and
clauses" for use in future contracts. He is not
thereafter barred from representing a person
in a dispute involving the application of such
a "standard term or clause" in a particular
contract in which he did not participate as a
Government employee.

(2) Technical matters. In connection
with technical work, participation in
projects generally involving one or more
scientific or engineering concepts, in
feasibility studies, or in proposed
programs prior to the formulation ora
contract will not restrict former
Government employees with respect to
a contract or specific programs entered
into at a later date.

Example 1: A GoverrI.ment employee
participates significantly in formulating the
"mission need" of a project pursuant to OMB
Circular No. A-l09. and the award of a
contract to Z Company, the purpose of which
is to propose alternative technical
approaches. He is not barred, after leaving
Government service, from representing Q
Company which later seeks a contract to
manufacture one of the systems suggested by
the Z Company.

Example 2: A Government employee. who
has worked for years on the design of a new
satellite communications system, joins C
Company. Later, the Government issues a
"request for proposals" ("rfp") to constr.Ict
the new system, which is circulated generally
to industry. The employee proposes to act as
C Company's representative in connection
with its anticipated proposals for L'le
contract. He may do so. The satellite contract
became a particular matter .when the rfp was
being formulated: it would ordinarily not
become one involving a specific party or
parties until initial proposals or indications of
interest therein by contractors \vere first
received. Moreover. if the employee's work
for C Company were limited to the
formulation and communication of a proposal
in response to the rfp, it would not be
prohibited to the extent it involved a
communication for the purpose of furnishing
scientific or technological information to the
Government, exempt under 18 U.S.C. 207(f).
See § 737.15 below. (See paragraph (3) below
as to a case where the employee's own
participation may cause a different result)

(3) Relationship ofpersonal
participation to specificity. In certain
cases, whether a matter should be
treated as a "particular matter involving
specific parties" may depend on the

o

o

o

o

o
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contract and to resolve favorably a dispute
over a contract clause. She may do so.

(7) Project responses not included. In
a context not involving a potential
controversy involving the United Sta tes
no finding of a "intent to influence" shall
be based upon whatever influential
effect inheres in an attempt to formulate
a meritorious proposal or program.

Example 1: The employee of Q Company in
the previous example is asked to design an
educational testing program, which she does
and transmits it to the Government. This is
not prohibited despite the fact that her well
designed program may be inherently
influential on a question of additional funding
under the contract. She may not argue for its
acceptance.

(c) ''Particular matter involving a
specific party or parties. ..

(1) Specific matters vs. policy matters.
The prohibitions of subsections (a) and
(b) of18 U.S.C. 207, are based on the
former Government employee's prior
participation in or responsibility for a
"judicial or other proceeding,
application, request for a ruling or other
determination, contract. claim,
controversy, investigation, charge,
accusation, arrest, or oth-er particular
matter involving a specific party or
parties" in which the United States is a
party or has a direct and substantial
interest. Such a matter typically
involves a specific proceeding affecting
the legal rights of the parties or an
insolatable transaction or related set of
transactions between identifiable
parties. Rulemaking, legislation, the
formula tion of general policy, standards
or objectives, or other action of general
application is not such a matter.
Therefore, a former Government
employee may represent another person
in connection with a particular matter
involving a specific party even if rules or
policies which he or she had a role in
establishing are involved in the
proceeding.

Example 1: A Government employee
formulated the policy objectives of an energy
conservation program. He is not restricted
from later represecting a university which
seeks a grant or contract for work emerging
from such a program.

Example 2: A Government employee
reviews and approves a specific city's
application for Federal assistance for a
renewal project After leaving Government
service, she may not represent the city in
relation to that project

Example 3: An employee is regularly
involved in the formulation of policy,
procedures and regulations governing
departmental procurement and acquisition
functions. Participation in such activities
does not restrict the employee after leaving
the Government as to particular cases
involving the application of such policies.
procedures, or regulations.
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employee's own participation in events
which give particularity and specificity
to the matter in question. For example, if
a Government employee (i) personally
participated in that stage of the
formulation of a proposed contract
where significant requirements were
discussed and one or more persons was
identified to perform services
thereunder and (ii) actively urged that
such a contract be awarded, but the
contract was actually awaraed only
after the employee left, the contract may
nevertheless be a particular matter
involving a specific party as to such
former Government employee.

Example 1: A Government employee
advises her agency that it needs certain work
done and meets with private fum X to
discuss and develop requirements arid
operating procedures. Thereafter, the
employee meets with agency officials and
persuades them of the need for a project
along the lines discussed with X. She leJves
the Government and the project is awarded
by other employees to firm X. The employee
is asked by X to represent it on the contract.
She may not do so.

(4) The same particular matter must
be involved. The requirement of a
"particular matter involving a spe.cific
part-i' applies both at the time that the
Government employee acts in an official
capacity and at the time in question
after Government service. The same
particular matter may continue "in
another form or in part. In determining
whether two particular matters are the
same, the agency should consider the
extent to which the matters involve the
same basic facts, rela ted issues, the
same or related parties, time elapsed,
the same confidential information, and
the continuing existence of an important
Federal interest.

Example 1: A GovelT'JIlent employee was
substantially involved in the award of a long
term contract to Z Company for the
development of alternative energy sources.
Six years after he terminates Government
employment, the contract is still in effect. but
much of the technology has Cha'1g8d as have
many of the personr.el. The Goverr:ment
proposes to award a "follow on" cOlltrdct,
involving the same objective. after
competitive bidding. The employee r.lay
represent Q Company in its proposnls for the
follow-on contract, since QCompany's
proposeu contract is a different m,ltti!r from
the contract with Z Company. He m,}y also
represent Z Company in its efforts to
continue as contractor, if the agency
determines on the basis of facts referred to
above. that the new contract is significi1!Jtly
different in its particul<l.rs from the old. The
former employee should first consult his
agency and request a written determination
before undertaking any representation in the
matter.

Example 2: A Government employee
reviewed and approved certain wir'~tiip

BEST AVAILABLE COpy
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""..,1;c3tions. The P;(lsl:::1j!ion of a p2rson
~~~:b:~ard during Ih2 wiretap. although not
orig ir:al!y :a:-g~led, must be regardf~d DS part
of l~e same r'drtict:lar motler as the initial
\\":;-etap Hppliri;!ion. The rpa!>on is t1-.at the
\'ahiity of the Wirttdp n;iJY be put in issue
2!iJ mc;1y of the f<lcls giying ri~e to the
wu-e!ap applicction ~'otlld be involved. Other
oamples: See § 7J7.5(b)[1). Example 1. and
(t;), Example 2.

(5) United S!Qles must be a party or
ha~'e an interr:st. The particular matter
m'Jst be one in which the United States
is a party, such ~s in a judicial or
adr.linistrative procl·eding or a contract,
or in which it k~s a direct and
subst2.ntial interest. The importance of
t}1e Federal interest in a matter can play
a .ole in detennining whether two
matte;-s are the same particular matter.

£.\c;;;ple 1: An attomey participated in
piepcring the Government's antitrust action
Bg;jr.~t Z Cump!my. After leaving the
Gonmr:lent. she may not represent Z
C':;:!1p=ny in a private antitrust action brought
Egainst it by X Company on the same facts
ir:\'oh'l:d in the Guvernment action. Nor may
l1he rt'pr8!'ent X COf'1pHny in that matter. The
ir::[:rt3t of the United Stales in preventing
Loth inco~sistent rl:sults and the appearance
of ilr.piOpriety in the same factual matter
bvol..-ir.g the sarr:e party. Z Company, is
cljf.ct and SllbstLfitial. However, if the
Gc .... f:r:1::rH;nt's ar.. Wrust investigation or esse
is c!Chl'd. t~e Vnitf::d Stales no longer has a
direct fwd substantial interest in the case.

Example 2: A member of a Government
team providing technical assistance to a
fore:gn country leaves and seeks to represent
a private contractor in making arrangements
with the Government to perform the same
ser.... ice. The proposed new contract mayor
may not be considered a separate matter,
depending upon whether the UnTted States
has a national interest in maintaining tl}e
original contract. The agency involved must
be consulted by the former employee before
the representation can be undertaken.

(d) "Participate personally and
substantially. "

(1) Basic requirements. The
restrictions of section 207(a) apply only
to those matters in which a former
Government employee had "personal
and substantial participation," exercised
"through decision, approval,
disapproval. recommendation, the
n:ndering of advice, investigation or
otherwise." To participate "personally"
means directly, and includes the
participation of a subordinate when
actually directed by the former
Government employee in the matter.
"Substantially," means that the
employee's involvement must be of
significance to the matter, or form a
bCisis for a reasonable appearance of
such significance. It requires more than
official responsibility, knowledge,
perfunctory involvement, or involvement
on an administrative or peripheral issue.

A fincrng of suL~tantiulity should be
bi:S~d not only on the effort devoted to a
matter, Lut on the imporlance of the
ef~urt. \V!-.i!e a 5~~r;f~s of peripheral
involvcT!12nts r'~y he insubstantial, the
single act of a~lpwv;ng or participation
in a critical step may be subst,mtial:1t is
essential that the p:--.rticipation be
related to a "particular matter involving
a specific party." (See paragraph (c) of
this section.) (See a!so § 737.9(f) below.)

Example 1: If an ofDccr per~unally
approves t}-,e departmc.-ntal budbct. Ill' does
not partic:p~te subslnntially in tIle npproval
of all iter.ls contnim:d in the blldget. His
parlicip:lIjon is substantial vnly in those
cases where a budget item is Hctually put in
issue. E .... en then. the foriner Go\,[:rn:nent
cr.:ployee is not disqu"l.lified with respect to
an item if it is a general program ralher than
a particula.r maHer involving a specific party.
The former Government employee may,
however, have official respo:1sibility for such
matters. [See § 737.7(b).)

Example 2: A Gove.-nrnent lawyer is not in
charge of. nor has official respon5ibiJity for a
particular case, but is frequently CODsulll'd as
to filing9. discovery, and strategy. Such an
individlJ3.1 has perf:onally and 6uhs:;mHally
participated in the matler.

(2) Participation on ancillary matters.
An employee's participation on ~ubjects

not directly involving the suustentive
merits of a matter may not be
"substantia!," even if it is time
consuming. An employee whose
responsibility is the review of a matter
solely for compliance with
administrative controror budgetary
considerations and who reviews a
particular maHer for such a purpose
should not be regarded as having
participated substantially in the matter,
except when such considerations also
are the subject of the employee's
proposed representation. (See
§ 737.7(b)(3) below.) Such an employee
could theoretically cause a halt in a
program for noncolapliance with
standards under his or her jurisdiction.
but lacks authority to initiate a program
or to disapprove it on the basis of its
subs~ance.

(3) Role ofofficial responsibility in
determining substantialparticipation.
"Official responsibility" is defined in
§ 737.7(b)(1). "Personal and substantial
participation" is different from "official
responsibility." One's responsibility
may, however, playa role in
determining the "substantiality" of an
emploj'ee's participation. For example,
ordinarily an employee's forbearance on
a matter is not substantial participation.
If, however, an employee is charged
with responsibility for review of a
matter and action cannot be undertaken
over his or her objection, the result may
be different If the employee reviews a
matter and passes it on, his or her
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participation may be r2garded as
"substantial" even if he or she c1,drns 0
merely to have engaged in inaction.

(e) Agency responsibility in complex
cases. In cer!2in complex factual cases,
the agency with which the former
Government employee was Bssociated is
likely to be in the best position to IT/2ke
a determination as to certain issues, for
example, the identity or existence of a
particular matter. Designated agency
ethics officials should provide advice
prOl.1ptly to former Government
E:!nployees \",'ho make inquiry on any
matter arising under these reguJations.

§ 737.7 Two-year restri:;flon 0:1 2ny

former G~vernm::ntemploi'e~'sa~t1ng 29 0
repre~~!it3Uve as to a particular m3Uer for
whIch the €mrl~yee had official
respons!blllty.

(a) Basic prohibition of18 U.S.C.
207{b}{i). No former Government
employee, within two years after
terminating employment by the United
States, shall knowingly act as agent or
attorney for, or othervvise represent any
other person in any formal or LJ.fonnal
appearance before, or with the intent to
influence, make any oral or \'\Titten
communication on behalf of any other
person (1) to the United States, (2) in
connection with any particular
Government matter hwolving a spedfie 0
party (3) if such matter was actually
pending under the employee's
responsibility as an officer or employee
within period of one year prior to the
termination of such responsibility.

(b) "Official responsibility. "
(1) Definition. "Official respo£?sibility"

is defined in 18 U.S.C. 202 as, "the direct
administrative or operating authority,
whether intermediate or final, and either
exercisable alone or with others, and
either personally or through
subordinates, to approve, disapprove, or
otherwise direct Government actions."

(2) Determining official responsibility.
Ordinarily, the scope of ari employee's 0
"official responsibility" is determined by
those areas assigned by statute,
,regulation, Executive Order, job
description or delegation of authority.
All particular matters under
consideration in an agency are under
the "official responsibility" of the
agency head, and each is under that of
any intermediate supervisor having
responsibility for an employee who
actually participates in the matter
within the scope of his or her duties.

(3) Ancillary matters and official
responsibility. "Adminis trative"
authority as used in the foregoing 0
definition means authority for planning,
organizing and controlling matters
rather than.authority to review or make
decisions on ancillary aspects of a



the Office of the Ger:.eral Counsel. The
Gen"eral Counsel has official responsibility
for the determination of th,e Q Company
matter. The other matters were never
"actually pending" under thet responsibility,
although as a theoretical :nil tter, such
responsibility extended to allle33l matters
within the department.

(d) Other essential requirements. All
other reqJirements of the statute must
be met before the restriction on
representation applies. The same
considerations apply in determining the
existence of a "particular matter
involving a s~ecific- pe.rty," a
representation in an "appearance," or
"intent to influe:1ce," and so forth as set
forth under § 737.5 above.

Example 1: During her tenure as head of an
agency. an officer's subordinates undertook
major changes in agency enforcement
standards involving occupational safety.
Eighteen months after terminating
Government employment, she is asked to
represent Z Company which believes it is
being unfairly treated under the enforcement
program. The Z Company matter first arose
on a complaint filed after the agency head
terininated her employment. She may
represent Z Company because the matter
pending under her official responsibility was
not one involvirrg "a specific party."
(Moreover, the time-period covered by 18
U.S.C. 207(c) has elapsed.)

(e) !Yfeasuremenl of two-year
restriction period. The statutory h..-o
year period is mea3ured from the date
when the employee_'s re:.ponsibiIity in a
particular area ends, not from the
termination of Government service,
unless the two occur simultaneously.
The prohibition applies to all particular
matters subject to such responsibility in
the one-year period before termination
of such respop.sibility.

Example 1: The Director, Import/Export
Division of A Agency retires after 26 years of
service and enters private industry as a
consultant. He will be restricted for two
year3 'with respect to all matters which were
actual.ly pending under his official
responsibility in the ye2r before his
retireme~t.

Example 2: An employee transfers from a
position in A Agellcy to a position in B
Agency, and she leaves B Agency for private
employment 9 mo:"!lh3 later. In 15 months she
will be free of rt~st!'iction ins()far as miltters
which were pendin5 ur.cer her responsibility
in A A3~ncy in the year before her transf2r.
She will be restricted for two years in respect
of 8 Agency matters which were pending in
the year before her departure for private
employment.

§ 737.9 Two-year restriction on a former
senior employed'S aS3!stlng In representing
as to a matter in w!1ich the employee
partlcip ...,ted per:;onally and 5ubsbntlally.

(a) Basic prohibition of18 U.S.C.
207(b}(ii}. No forfiler Senior Employee
(see § 737.3(6)), within two years after

o

o

o

o

o

AID HANDBOOK 24, Att 2L

matter such as the reg11larity of
budg'2ting procedures, public or
community relations aspects, or equal
employment opportunity considerations.
Respon3ibility for such an ancillary
consideration does not'constitute
responsibility for the particular matter,
exceot when such a consideration is
also the subject of the employee's
proposed representation.

Example 1: An agency's comptroller would
not have official respop.sibility for all
prograrr:s in the agency, even though she
must review the budget, and all such
programs are contained in the budget.

Example 2: Within two years after
terminating 'employment, an agency's former
comptroller is asked to represent Q Company
in a dispute arising under a contract which
was in effect during the comptroller's tenure.
The dispute concerns an accounting fOimula,
uneer the contract. a matter 'as to \vhich a
subordtr:ate division of the comptrol!er's
office was consulted. She may not represent
Q Company on this matter.

(4) Knowledge ofmatter pending
required. In order for a former employee
to be barred from representing another
as to a particular matter, he or she need
not have known, while employed by the
Government, that the matter was
pending under his or her official
responsibility. However, the former
employee is not subject to the restriction
unle~s at the time of the proposed
representation of another, he or she
knows or le1ms that the matter had
been under his or her responsibility.
Ordinarily, a former employee-who is
asked to represent another on a matter
will became aware of facts sufficient to
suggest tbe relationship of the prior
matter to his or her former agency. If so,
he or she is under a duty to make further
inquiry, including direct contact with an
agency's designa ted ethics official
where the matter is in doubt.

(5) Self-disqualification. A former
employee cannot avoid the restrictions
of this section on the ground by self
disqualification with respect to a matter
for whiCh he or she otherwise had
official responsibility. However, self
disqualification is effective to eliminate
the restriction of § 207(a).

(c) "Aetua/Jy pending." "Actually
pending" means that the matter was in
fact referred to or under considera tion
by persons within the employee's area
of responsibility, not that it merely could
have been.

Example 1: A staff lawyer in a
department's Office of General Counsel is
consulte,i by procurement officers on the
COrfl"?ct resolution of a contractual matter
involving Q Company. The lawyer renders an
opir.ion resolving the question. The same
legal que~tion arises later in several contracts
with other compa.nies. but none of the
disputes \\ ith 8 1Jeh companies is referred to
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terminating emp~oYIi1entby the United
States, shall knowingly represent or aid,
counsel, advise, consult, or assist ih
representing any orher person by
personal presence at any formal or
informal app"earance, (1) before the
United States, (2) in connection with any
particular Gcver~1TI:entmatter involving
a specific party, (3) in which matter he
or she participated personally and
substantially.

(b) Limitation to "representational"
assistance by "personal presence" at an
appearance. Section 207(b)(ii) is limited
to assistance "in representing" another
person by "personal presence" at an
"appearance" before the United States.
Different in scope from sections 207(a)
and 207(b)(i], it-does not apply to
assistance in connection with ,an oral or
written commu:lication made with an
intent to influence which does not
involve an appearance. Nor does it bar
assistance in preparation for either a
formal or informal personal appe2rance
or an appearance by written submission
in a formal proceeding where the former
employee is not personally present
before the Government or a Government
emplsyee. The provision is designed to
prevent the former Senior Employee
from playing any a uxiliary role during a
negotia tion proceeding or similar
transaction with th~ Government so that
he or she does not appear to be lending
personal influencp. to the resolution ofa
rna tter and ca nnot do so in fact.

Example 1: A former Senior Employee
makes suggestions as to the content of a
letter to be sent to the Government on a
matter in which he had participated. No
violation occurs.

(c) Managerial and other off-scene
assistance. The statute does not prohibit
a former Senior Employee's advice and
assistance to his or her organization's
representatives which does not involve
his or her personal presence at an
appeHrance before the Government. The
former Senior Employee's preparation of
documents to be prese:1ted in any
formal or informal proceeding does not
constitute personal presence at an
appearance, even where suhmi3sion of
such a document might technically
constitute a~ appeara~ce.

Example 1: A former S~nior Employee
attends a hearing on a matter in which she
had participated persnnaily and substantially
while in the Government. She spe::lks with
the representative of a private party during
the hearing. A violation occurs if the former
Senior Employee lends a~sistance to the
representative in that conversation. ,

Example 2: A Senior Justice Department
lawyer personally works on an antitrust case
against Z Compuny. After leaving the
Department, she is asked to di.~cuss legal
strategy with lawyers repres~n!ingZ
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.",- ny on t~;:Jt ~i'~;(' nnUtrust case. to
C(,:"rOortio'1c:. of f1 brief dnd to direct the

'Ie p ."
\\·I'~.., ch of the stnff worUng on the case.
n;;.~.~r ch cid would not be prohibited by the
I\n~ ~u but would likely be prohibited by
s';i·U.e• . I' 1.' r ~sional disC1P inary ru es.qrOJ c~

t (d) HeprcsentotionaJ assistance. ~e
-'''1 te seeks to prevent a former Semor
"Iv U k' f . fh':... , loyce from rna 'mg un aIr use 0 IS
::..nJIPer p~ior oovernmental position by
Jr I • 0 •• h
If' hilJiting all forms of assistance m t e
.. 0 -~senl en lion of another when'plt '
l l onally p:-esent at an appearance,

.H~r.· ., d' h h
]u nj'nO Ol\"mg a vIce as to ow t e"Ie ....-',.a 00

,. -esentation in an appearance should
It-P' l' . f t'
1 conducted. supp.ymg m orma lon,
le . d f' t' I. rticipating In ra tmg rna ena s, or
~~'~ling with forer:.sic or argumentative
( l;tlers [such as testimony, methods of
~"s"asion, or strategy of presenlation).
!.t'(e)uAfc(.'surement ofrestr!cti~npen'od.
T!-e statutory two-year penod 1S

~"sured from the date of termination
m '-" . h S . E 1of employment In t e emor mp oyee
position held by the former employee
when he or she participated personally
ilnd substantially in the matter involved.
(d. § 737.7(e))

(0 Other EssenUal Requirements. All
conditions of the statutory prohibition
must be met. Specifically, the fonner
employee, (1) must have been a "Senior
E:nployee," (2) who "pa~tici~~ted
'!ersonally and substantially (See
§737.5(d) above) in (3) a "pdrticular
:;;8 Iter involving a specific party." (See
sulJpart § 737.5(c) above.)

(g) General Examples:
Example 1: A Senior FedEral Trade

Commission Employee, an economist by
p~ofcssion,participates in an investi~ati~n

involving X Company, an~ a proceeding IS

commenced against X Company based on the
investigation. After leaving the Commission.
he offers -to serve as a consultant to the
lawyers for X Company on cerlain economic
matters involved in the proceeding. He
a1tends the proceeding and at the close of
each day, meets in the lawyers' office to
lld\'ise them. Such conduct violates the
statute.

Example 2: A ~enior Employee of the
Drpartment of the Treasury participates in a
number of projects with universities and
financial research institutions funded by
Go\'(~rnmentgrcmts. After leaving the
Gon:rnment. she becomes dean of a graduate
.. chool of business which performs work
under a number of such g:ants. She may, in
the discharge of her duties. supervise
research and advise as to how funds under
such a contract should be allocated, whether
or not these matters are, as is likely,
communicated to her former Department by
the graduate school's representatives. (See
§ 737.11.)

Example 3: A Senior Defense Department
official participated personally and
':ubstantially in a contract award to F
':ompany for fighter planes. Mter leaving the
1epartment, the fonner official goes to work
,)r F Company. Subsequently, F Company

desires to r£'nerot:2te prices .ma a pension
pruv:sion on the fi(;hter p1ime wntrCiCt,
matte:-s in which dj~rute is anticipated. The
former official could not atl<:nd a mt>eting
with Government fiDployees HI which such
matlers will be di~ru~spd c.r,d give a~sistance

to those fepa'senting F CniT:pany in the
negotiations. He could £f:lH:rally render
advice as long as he Tt:lTibin"2d ob~ent from
the negotiations.

Example 4: A Senior Justice DE:pa;tm~nt

lawyer participated in an antitrust case
8 0 ainst Q Cumpany, v;hich is represented by
yOlaw firm. JrnnH'diately after leaving. the
Department, she goes to work with Y law
firm. and Rssists at a trial representing Q
Company in a different antitrust case, not
involving the aJlegations in the Government
CC1se. Such assis!dnce would not be baITed
because it does not occur in connection with
the same particular matter.

Example 5: A Senior Employee of the
Department of Health and Human Services
leaves to take a university position. The
former official's new duties include various
HHS contracts which the university holds.
Some of the contraCts were awarded by a
division within HHS which was under her
official responsibility. She is not barred from
assistance in negotiations with respect to
such contracts, because the restriction
applies only to those matters in 'which she
had participated personally and
substantially, not to those matters for which
she had official responsibility. Note,
however. that any participation by her as a
representative would be barred by 18 U.S.C.
207~b)[i) as desc..ibed in § 737.7 above. (But
see § 737.11.)

EXQmple 6: A Senior scientist ,..ith the
Food and Drug Administration was
personally and substantially involved in a
licensing proceeding concerning a ppecific
drug. After leaving the FDA, he is employed
by the manufactmer of the drug. There he
engages in research, indicating that the dr-ug
is safe and effective, which his employer later
presents to FDA in connection wfth the
proceeding. He assists during this
presentation. Such assistance would
normally be restricted but may be allowed to
the extent that the former official is
furnishing scientific information to the
Government. (See 18 U.S.C. 2U7(f) and
§ 737.15 below.)

Example 7: A former Senior Employee of
the Federal Communications Commission
leaves Llte agency to join a g~aduate school
faculty. In one of his courses, which from
time to time includes Government employees,
he discusses, unfavorably to the Commission.
a specific licensing C8&e in which he was
personally and substantially involved. The
restriction does not apply because the
conduct does not occur in connection with
any representa tional activitfes.

§ 737.11 One-year restrIction on a form~r

se.nlor employee's transactions with former
agency on a particular matter. regardlc:;s of
prior Involvement

(a) Basic prohibition of18 U.S.C.
207{c). For a period of one year after
terminating employment by the United
States, no former Senior Employee
[other than a special Government

employee who serves for fe"..·er than
sixty days in a cnlendar year) shall
knowingly act as an agent or attorney
for, or otherwise repI'i!sent. anyone in
any formal or informal appearance
before. or with the intent to influence,
make any written or oral communication
on behalf of anyone to (1) his or her
former department or agency, or any of
its officers or employees, (2) in
connection with any particular
Govemment matter, whether or not
involving a specific party, which is
pending before such department or
agency, or in which it has a direct and
substantial interest

(b) Transactions exempted from the
basic prohibition of 18 U.S.C. 207(c). The
prohibition set forth above shall not
f:lpply to an appearance, a
communication, or representation by a
former Senior Employee, who is:

(1) an elected official of a State or
lueal government, acting on behalf of
such governm'ent, or

(2) whose principal occupation or
employment is with (i) an agency or
instrumen1ality of a State or local
government, (ii) an accredited, degree
granting institution of higher education.
as defined in section 1201(a) of the
Higher Education Act of 1955, or (iii) a
hospital or medical research
organization, exempted and defined
under section 501(c)(3) of the.Internal
Revenue Code of 1954, and the
a'ppearance, commlmication, or
representation is on behalf of such
government, institution, hospital or
organiza ti on.

Example 1: A former Senior Employee of
the Federal Highway Administration is
appoin ted to the position of Secretary of
Transportation for the State of Kansas. He
would not be prchibited from transacting
business with his former agency concerning
new mat1ers on behalf of the State. He would,
however, be restricted as to 20i(a) and 2G7(b)
m2.tters.

Example 2: A former Senior Employee of
the Department of Housing and Urban
Development establishes a consulting firm
and is engaged by the City of Los Angeles to
aid it in procuring a particular grant. He may
not represent Los Angeles before his former
Department because his "principal
occupation or employment" if) not with such
city.

Exumple 3: A former Senior EmploJ'ee of
thej)epartment of Education founds a
vocational school for the training of legal
paraprofessionals and associated staff: He
desires to communicate with officials at his
former Department for the purpose of
estab1i~hinga program of assistance to such
institutions. He may not do so, since the
vocational school is not an "accredited,
degree .gra~tinginstitution of higher
education.

(c) No prior involvement required.
The prohibition contained in this section
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applies without regard to whether the

O
former Senior Employee had
participated in. or had responsibility for,
the particular rna tter and includes
matters which fIrst arise after the
employee leaves Government service.
The section aims at the possible use of
personal influence based upon past
Governmental affiliations to facilitate
the transaction of business.

(d) Specific parties unnecessary. The
particular matter in which the former
Senior Emplbyee proposes to act before
his or her former agency need not be
one "involving specific parties," and
thus is not limited to disputed
proceedings or contracts in which a

O
party has already been identifIed.
However, the restriction does not
encompass every kind of matter, but
only a particular one similar to those
cited in the statutory language, i.e., any
judicial or other proceeding, application,
request for a ruling or determination,
contract, claim, controversy,
investigation, charge, accusation, or
arrest. Rulemaking is specifically
included. Thus such rna tters as the
proposed adoption of a regulation or
interpretive ruling, or an agency's
determination to undertake a particular
project or to open such a project to
competitive bidding are covered. Not

~
(\ included are broad technical areas and

_) policy issues and conceptual work done
before a program has become
particularized into one or more specific
projects. The particular matter must be
pending before the agency or be one in
which the agency has a "direct and
substantial interest."

(Note.-Each post employment activity in
the examples in this section is assumed to
take place within one year of termination of
Government employment.]

Example 1: A Senior Employee of the
Department of Health and Human Services
leaves Government employment for private
practice, and shortly thereafter telephones a

O former associate urging that the Department
(a) adopt a new. procedure to put.a ceiling on
hospital costs; (b) not adopt a particular rule
proposed for drug testing; and (c] oppose a
bill pending in Congress relating to such drug
testing. He is prohibited from attempting to
influence his fomil~r co-worker on any of
these matters. The first, not yet pending, is of
interest to the Department; the second is
pending in the Department; and the third is
pending elsewhere, and is of intercst to the
Department. Note that the former Senior
Employee may, however, communicate the
same views to Congress, other agencies, the
public or the press.

Example 2: A recently retired Senior
Employee of the Department of Defense
believes that the Department's general

OemPhusis on manned aircraft is not in the
natioodl interest. After his departure, he may
continue to argue the point to the
Dep 1lrtmp.nt.

(e) E'lement of controversy or
influence required. The prohibition on
acting as a representative or attempting
to influence applies to situations in
which there is an appreciable element of
actu::lI or potential dispute or an
application or submission to obtain
Govemmeat rulings, benefits or
approvals, and not to a situation me:-ely
involving, for example: the transmission
or flling of a document that does not
involve an application for Government
benefit, approval or ruling; a request for
information; purely social or
informational communications; or those
required by law or regulations (in
situations other than adversary
proceedings). Each agency should, after
consulting with the Director or the
Attorney General, as appropriate, give
guidance on the kinds of applications,
filings and other matters which are not
prohibited by section 207(c).

Example 1: A former- Senior Employee of
the Internal Revenue Service prepares and
mails a client's tax return. This is not a
prohibited act. Should any controversy arise
in connection with the tax return, the former
employee may not represent the client. but
may be called upon to state how the return
was prepared.

Example 2: A former Senior Employee of
the Securities and Exchange Commission
prepared and transmitted for filing to the
Commission a client's annual report on form
1(}-K. This is not a violation, because the 10
K is a disc1osw'e report, not intend-:d to
obtain a Goveram.ent benefit or ru1.ing.

Example 3: A former Senior Employee of
the Securities and Exchange Commission
becomes executive.vice-president of a major
industrial corporation, registered under the
Securities Exchange Act of 1934. Pursuant to
Commission regulations, the officers of the
corporation are required to sign certain filings
on behalf of the corporation, which are
transmitted to the Commission. The employee
may review, concur or request changes in,
and sign any such filing required to be
transmitted to the Commission.

(f) Agency activity or intere·~t in
matter. The restriction applies to the
former employee's contacts with his or
her former agency in connection with a
matter before or of "direct and
substantial interest" to the agency.

Example 1.' A former Senior Employee of
the Securities and Exchange Commission is
asked to reprc.ient Z Compar.y in a new
matter before the Commission, one in which
the former employee had no prior
involvement. He may not do so.

Example 2: The matter in the foregoing
example is referred to the Department of
Justice for prosecution, and the former
employee is asked for the first time to
represent Z Company in the criminal
proceeding. The matter is llkely to be of
direct and substantial interest to the
Commission. If so, the former employee. may
not communicate with the Commission in the
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matter. However, the former Senior Employee
may communicate with the Commission in
order to determine whether it asserts a direct
and substantial interest in the criminal
proceeding. In the event of a negative answer
to the question, the former Senior Employee
may communicate with the Commission.

Example 3: In connection with an entirely
new matter a former Senior Employee of the
Securities and Exchange Commission
undertakes the representation of Z Company
in private litigation brought by Q Company,
(e.g., a private action arising under the
Securities Exchange Act of 1934). Before the
suit was commenced, there was no actual
expression of interest by the Commission in
the matter. As the litigation develops, an
important question of statutory interpretation
is raised, and the Commission files a brief as
amicus curiae (friend of the court). The
former Senior Employee may respond to the
brief and need not withdraw from
representation of Z Company. but he may not
otherwise communicate with the Commission
in the matter. If the Commission were to
commence a proceeding or investigation
again, Z Company on the basis of the same
facts involved in the private litigation. the
former employee could continue his
representation in the private litigation. but
could not represent Z Company in the
Commission's proceeding until after the
expira tion of one year from the termin"a tion of
his employment with the Comm!ssion.
[Note'.-Where an agency becomes a party to
a proceeding subsequent to its
commencement. the question whether a
former Senior Employee may continue
representation should ordinarily be decided
by the court on a motioil for disqualification
in the partit::ular circumstances.]

Example 4: In connection with a new
matter, a former Senior Employee of the
Federal Food and Drug Administration, since
retired to private law practice, is asked to
consult and assist in the preparation of briefs
to be filed with the Administration on a new
particular matter. He may do so, but he
should not sign briefs or other
communications or take any other action that
might constitute an app.earance.

(g) Application orproposals for
funding ofresearch. In connection with
any application or proposal for
Gover!UTIent funding of research, the
restrictions of this section do not
prevent a former Senior Employee from
assuming responsibility for the direction
or conduct of such research and from
providfng scientific or technological
information to the Senior Employee's
former agency regarding such research.
The former Senior Employee may not,
however, submit the application on
1,Jehalf of the applicant or argue for its
approval or funding by the agency.

Example 1: A fanner Senior Employee of
the National Institute of Health (NIH),
employed by a non-exempt research institute,
prepares an appIlcation to NIH for a research
contract. The application is submitted to NIH
by the institute and lists the SenIor Employee
as principal investigator. The Senior
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£ plLly"e dCJes not violate 18 U.S.C. 207(c) by
~.,aring the opplici1tion or by be:ing listed

prt."ri~cipal ir. ... esti£2Ior. since 'these are not
as p . I . 't' H ,. nrc<;t:ntatICJna actovl les. e may a.so SIS

rCP~:5UrrlnCe to f\'IH, as part of the
an"" . .
.., plication, that he WIll be responsIble for
,.,P "dentine 2nd technical direction and
we ~ . "if d . dtiuct of the project an aWCir IS Ii;a e.
con . 'th NIH tHe may also communicate. WI.' o.

rovide scier.tin~ or te~hrucal mforr,natlOn.. ?n
fhC application. mcludmg presentahon to n,lH
'ersonnel at the research site, so long as he
~ocs not argue for approval or funding of the
application.

(h) Personal matters. Unlike the
provisions of subsections 207(a) and (b)
the restrictions of this section apply ".
when the former Senior Employee seeks
to represent himself or herself. However,
they do not apply to appearances or
communications concerning matters of a
personal and individual nat~e, such as
personal inco~e taxes, pensl~n.benefits,
or the application of any prOVISIOn of
these li~gulationsto an undertaking
proposed by a Senior Employee. (See 18
U.S.C. 207(i).) A former Senior Employee
may also appear pro se (on his or her
own behalf) in any litigation or
administrative proceeding, involving the
individual's former agency. The former
employee may not contact his or her.
former aaency in order to secure an Item
of bllsin;'ss, except for (1) discussions in
contemplation of being employed by the
<Igency as "a consulta~t or ~th(;:~ise; or
(2) a Pl'opo~3.1 to furnIsh sCIentIfIC or
technological information to the
Government.

Example 1: Any former Government
Employee may :-ontact ~is or her fo~er .
agency to seek mfonnatJon or determmatJons
os to matters in question under these
regulations or under 18 U.S.C. 207, such as
whether a particular matter is considered to
have been under the employee's official
r!::sponsibilily, whether a matter is one in
which the agency asserts a direct and
substantial interest, or whether a current
matter is considered to be the same as that in
which the employee had been invol ... ed.

(i) Statements basedon special
knowledoe. The restrictions of the
section do not prevent a former Senior
Employee from making or providing a
statement, which is based on the former
Senior Employee's own special
knowledge in the particular area that is
the subject matter of the statement,
provided that no compensation is
thereby received, other than that
regularly provided by.law or regulation
for witnesses. (See 18 U.S.C. 207(i).)

Example 1: A former Senior Employee may
make any statement of his own views to his
former agency on any subject matter in which
he has no substantial pecuniary interests,
acting on his own behalf.

Example 2: A former Senior Employee is
called by his successor al the agency for the

purpose of eliciting some inforI!'ation on a
matler in which he had been involved in an
official capa.city. His response is nol
prohibited.

Example 3: A for~er Se:1ior Employee may
recommend an indi ... idual to her former
(joency for employment, based on her own
p~r50nal knowledge of the individual's
qualifications and character.

OJ J,,1easurement ofone-year
restriction period. The statutory one
year period is measured from the date
when the individual's responsibility as a
Senior Ernployee in a particular agency
ends, not from the termi~ationof
Government service. unless the two
occur simultaneollsly. (See 737.7(e).)

§ 737.13 Limitation of restrictions of 18
U.S.C. § 207(c) to le~.s than th~t whole of a
deportment or ag~r.cy.

(a) Authority. There are two methods
by which the application of the one-year
"cooling-ofP' prohibition of 18 U.S.C.
§ 207(c) may be limited to less than the
entirety of a department or agency. First.
18 U.S.C. 207(e) provides that the
Director may by rule designate as
"separate" a statutory agency or bureau
which exercises functions that are
distinct and separate from the remaining
functions of the parent depa~tmentor
agency of which it is part. (see 737.31)
Second. under the provisions of 18
U.S.C. 207(d)(1)(C), the Director may
restrict the application of the prohibition
as to a former employee (other than one
who served in an Executive Level
position or at a 'uniformed service grade
level of 0-9 and above) insofar as it
affects his or her communications with
persons in an unrelated agency or
bureau within his former parent
department or agency which has
separate and distinct subject matter .
jurisdiction from the agency or bureau In

which he or she served. (see 737.32)
(b) Distinctions between the 18 U.S.C.

207(e) and 207(d)(l)(C) proY·isions. (1)
The authority granted by 18 U.S.C.
207(e) is applicable solely to a separate
statutory agency or bureau, that is, one
created by statute or the functions of
which are expressly referred to by
statute in such a way that is appears
that Congress intended that its functions
were to be separable. A determination
made under this 18 U.S.C. 207(e) does
not, however, benefit former heads of
the separate statutory agency or bureau.
Such a determination does, however.
work to the benefit of other employees
at Executive Level or at uniformed
service grade level of 0-9 or above.

(2) The determination made pursuant
to § 207[d)(1)(C) is intended to provide
similar recognition of separability where
the subordinate agency or bureau has
been administratively created. A

o

o

determination of such separability does
inure to the benefit of the head of the
separate component if he is a ~enior

. Employee designated by the Director.
I JO\'J8Ver, tbe determination is not
beneficial to persons, including the head
of a separate component. in positions at
Executive Level or serving at uniformed
service grade level of 0-9 above.

(c) Separate Statutory Components
(1) Procedure. Each agency shall

notify the Director, in writing, of any
separate statutory agency or bmeau
which it desires to submit for such
designation under 18 U.S.C. 207[e).
providing: ._ .

(i) A description of the funchons of
the agency or bureau, indicating the
basis on which such functions are 0
claimed to be distinct and separate from
the parent organization; .

(ii) The separate statutory baSIS of the
agency or bureau; and . . .

(iii) Identification of those poslhons In

the parent agency with official
responsibility for supervision of such
separate. sta tutory agency or bureau.

(2) Standards. A parent agency may
propose as a "separate" statutory
agency an agency or bw:~au (i) crea.ted
specifically by statute, (Il) the functIOns
of which are expressly referred to by
statute in such a way as to indicate that
a separate component was inte.nded or
(iii) 'which is the successor to eIther of
the foregoing; but a decision as to .the
sufficiency of the statutory authOrIty as
well as the separability of functions
shall be reserved to the Director, OGE.

(3) Effect ofdesignation. If a
subordinate part of an agency is
designated as "separate" by the
Director, then Senior Employees of such
separate age~cy and those of the ~ar.ent

agency are not subject to the restrictions
of section 207(c) as to each others'
agencies-except that the prohibition of
section 207(c) remains applicable to the
former head of a "separate" subordinate
agency and to former Senior Employees 0
of the parent agency whose official
responsibility included supervision of
the subordinate agency.

Example 1: A former Senior Employee of
the Product Agency in Executive Department
leaves and joins a law firm which represents
Q Corporation. Product Agency has been
designated by the Director as separate from
Executive Department. TbeJormer employee
is not restricted from representing the Q
Corporation on a new matter before the
Executive Depart"'IlenL

(d) Separate Nonstatutory
Components

(1) Procedure. Each agency may notify
the Director, in writing, of a component 0
agency, bureau or office having separate
and distinct subject matter jurisdiction
which it desires to submit for
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parent agency--except for the bureau or violation occurs when. for example, a
office in the parent agency which is former Government employee working
responsible for its supervision. on a project makes contact to determine

(v) It is necessary to specify the the kind and form of information
"unrelated ag~ncy or bureau within the required, or the adequacy of information
same department or agency" as to which already supplied. so long as agency
it is recommended that post employment procedures are satisfied.
communic2.tion be permitted. For' Example 1: Aproject manager, regardless
example. one bureau may involve a of prior involvement in a particular matter,
subject matter distinct from some, but may contact the Government to determine
not all. parts of the parent department. deficiencies in system design or performance.
Attempts to fractionalize a department furnish scientific or technological infofrl}ation
could, however, become deeply relating to a solution or approach to a

1 d ff I problem. seek related information from the
complicated and invo ve i icu t Government; advise and supervise others
judgm8nts and fact-finding. OGE will who are involved as to such matters; and
not usually act on such cases, and meet with Government technical experts for
submissions should be confined to such purpose; provided in each case that
relatively clear cases. there is compliance with such agency

(3) Effect ofdetermination. If a regulations as have been issued.
component agency, bureau or office is (b) Necessary information. Scientific
determined to be separate by the and technological information includes
Director, then Senior Employees of such feo.sibility, risk, cost, and speed of
component are not subject to the implementation, when necessary to
restrictions of 18 U.S.C. 207(c) and appreciate fairly the practical
§ 737.11 as to the remaining agencies, significance of the information. The
bureaus or offices of the parent agency Government may and should be fully
(except certain such agencies. bureaus informed of the significance of scientific
or offices as specified in § 737.32)- and technological alternatives.
except that the prohibition of section (c) Intent to influence. The furnishing
207(c) and § 737.11 shall remain of meritorious or convincing scienrific or
applicable (i) to those former Senior technological proposals does not
Employees of such component who constitute an intent to influence. (See
served in positions designated by 18 § 737.5(b)(7) above.]
U.S.C. 207(d)(1)(A] and (B) and (ii) to (d) Expert testimony. This exemption
former Senior Employees of such does not include testimony as an
component with respect to the parent "exp8rt" in adversary proceedings in a
agency (as defined in § 737.13(e)). Such mdtter in which the United States is
limited application of 18 U.S.C. 207(c) involved or has an interest. Such
may be available for the head of a testimony is governed by regulations set
separate component, unlike the forth in § 737.19. As to assistance as an
limitation of 18 U.S.C. 207(e), as expert or consultant, see ~ 737.9(g),
determined by the Director Example 7.

(e) Agency responsibility for
Example 1: In the Department of Justice. procedures. The primary re,sponsibility

while the Antitrust Division may be
"separate" from other Divisions. it is not for developing procedures to guide
separate from the immediate office of the activity unde: this exemption lies with
Attorney General. each agency, so that such procedures

comport with the particular
characteristics of agency programs and
needs. Such procedures will be
reviewed periodically by the Director. In
promulgqting procedures, an agency
may take into consideration: limiting
communications to certain formats
which are least conducive to the use of
personal influence; segreg3.ting, to the'
extent possible, meetings and
presentations involving matters of
technical substance from those
involving other aspects of the
relationship;·requiring that the
designated agency ethics official be
informed of instances where the
exemption is used; or employing more
restrictive practices in circumstances
involving either immediate competition
for contracts or applications for grants
than in those involving an ongoing
project.

§ 737.15 Exemption for scientific and
technologlcallnformaUon.

(a) Exemption. The making of
communications solely for the pu,pose
of furnishing scientific or technological
information purs:l8.nt to agency
procedures is exempt from all
prohibitions and restrictions set forth in
§§ 737.5-737.11 of these regul3tions
(subsections (a), (b), and (c) of 18 U.S.C.
207). This exemption allows the free
exchange of such information regardless
of a former Government employee's
prior participation inor responsibility
for the matter. The former Senior
Employee should not argue for the
acceptance of a proposal. The
exemption is not limited to
communications constituting the
furnishing of information. but includes
those "for the purpose or' doing so. No
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designation under 18 U.S.C. 207(d)(1)(C),
providing:

(i] A description of the subject matter
jurisdiction.of such component,
indica ting the basis on which such
jurisdiction is claimed to be separate
and distinct from certain other agencies,
bureaus and offices of the parent
agency;

(ii) A description of the nature of the
connections and interactions between
such component and certain other
agencies, bureaus or offices of the
parent agency indicating the basis on
which the component is claimed to be
unrelated;

(iii) A statement of the basis on which
it is claimed that no potential exists for
use by former Senior Employees of such
component of undue influence or unfair
advantage with respect to the named
other agencies, bureaus or offices of the
parent agency, based on past
Government service; and

(iv) Identification of those
organizational units of the parent
agency having administrative or
operational authority over such
component agency, bureau or office.

(2) Standards.
(i) A parent agency may propose as

"separate" from other parts of a
department or agency any agency or
bureau having subject matter
jurisdiction separate and distinct from
one or more other portions of the
department or agency accornpanie"d by a
showing that there would be no
potential for use of undue influence or
unfair advantage based upon past
Government service if a former
employee of one such subordinate
agency or bureau communicated with
employees of such other portions of the
department or agency.

(ii) A determination under this section
rests solely with the Director. OGE, and
is available only for those subordinate
components which woul~, but for the
lack of a statutory basis, qualify for
separate agency treatment under 18
U.S.C.207(e).

(iii) Where one component has
supervisory authority over another, the
two components may not be considered
separate and distinct for purposes of
this section.

(iv] The requirement of "separate and
distinct subject matter jurisdiction" may
be met in at least two ways. First, the
substantive areas of coverage may be
distinct. For example. an office or
bureau within the parent agency may
handle only maritime matters. Second,
the reciional area of coverage may be
different. For example. one regional
office may. on appropriate facts, be
considered separate and distinct from
other regional offices and from the

o

o

o

o

o
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former Govf.'mm~nt employee,
othen....ise barred under 18 U.S.C. 207 (a),
(b), or (c) to testify on behalf of another
as an expert witness except: (1) to the
extent that the former employee may
testify from personal knowledge as to
occurrences which are relevant to the
issues in the proceeding, including those
in which the former Government
employee participated, utilizing his or
her expertise, or (2) in any proceeding
where it is determined that another
expert in the field cannot practically be
obtained; that it is impracticable for the
facts or opinions on the same subject to
be obtained by other means, and that
the former Government ernployee's
testimony is required in the interest of
justice.

(c) Statement~ under penalty of
perjury; A former Govemment employee
may make any statement required to be
made under penalty of perjury, such as
those required in registration statements
for securities, tax returns, or security
clearances. The exception does notlo
however, permi~ a former employee to
submit pleadjngs, appHcations, or other
documents in a representational
capacity on behalf of another merely
because the attorney or other
representative must sign the documents
under oath or penalty of perjury.

§ 737.21 Partners of present or former
government employees.

(a) Scope. Section 207(g) of 18 U.S.C.
prohibits a partner of a current
Government employee from acting as
agent or attorney before the UniteQ
States in a particular Government
matter in which such Government
employee participates, or did
participate, personally and
substantially. To the extent such section
involves the activities of current
Government employees and their
partners, it is beyond the scope of these
regulations. .

(b) Imputation. Neither tlie Act nor
these regulations impute the restrictions
on former employees to partners or
associates of such employees.
Imputation of the restrictions of sections
207 (b)(ii) and (c) to partners of former
employees would be inappropriate for
the additional reason that section
207(b)(ii) itself restricts secondary-level
activity. and section 207(c) is directed at
the exercise of influence personal ~o the
former Senior Employee.

§ 737.23 Offlclais of a state; officials of
corporations cre2ied by an Act of
Congress and public Jntern~tioilal

organiz.atlons.

For purposes of sections 207 (a), (b)
and (c) of title 18 U.S.C.:

§ 737.17 E;.~rr.p"on for persons with
special qU20lflcatlcn In a technical
dbcipPne.

(a) Applicability: A former
Government employee may be
exempted from the restrictions on post
employment practices if the head of the
~ nency concerned with the particular
;;atter, in consultation with the Director,
executes a certification published in the
Federal Register that such former
GG\'ernment employee has outstanding
qU.1lifications in a scientific.
technological, or other technical
discipline; is acting with respect to a
pedicular. matter which requir~s sllt..;h
qualificatIOns; and that the natIonal
interest would be served by such fonner
Government employee's participation.

(b) vFhen appropriate. This exemption
should gem:rally be utilized only where
the former Government employee's
involvement is needed on so continuous
and comprehensive a basis that
compliance with the procedures adopted
for the communication of technical
information (see § 737.15), or other
actions to isolate the former
Go\'ernment employee from other
aspects of the matter, would be
burdensome and impractical.

(c) Certification authority.
Certification should take place at no
lower level than the head of the agency,
the deputy thereof, or in the absence of
both, the acting agency"head.
Consultation with the Director shall
precede any certification. The
exemption takes place upon the
execution of the certification, provided
that it is transmitted to the Federal
Register for publication.

(d) Agency registry. An agency may
establish a registry for current
employees, wherein the nature of their
qualifications in one or more technical
fields is certified after review Qy a
supervisor, as a basis for establishing
such qualifications in connection with.
and to expedite, a later request for
certification, should the necessity for
such request arise.

§ 737.19 Testimony and statements under
oath or subject to penalty of perjury.

(a) Statutory basis. Section 207(h)
provides:

"Nothing in this section shall prevent a
former officer 9r employee-from giving
testimony under oath, or from making
statements required to be made under
penalty of perjury:'

(b) Applicability. A former
Government employee may testify
before any court, board, commission, or
legislative body with respect to matters
of fact within the personal knowledge of
the former Government employee. This
provision does not, however, allow a
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(a) An offic!al \'.:hcse powers are
established by the constitution of cny
Stale of the United Sllltes does not act
on behalf of "any other person" or
"anyone" when acting in his or her
official capacity, but rather constitutes
the official authority of the State; and

(b) A former eil1ployee does not
engage in unlawful activity when he or
she acts on behalf of (1) a corporation
specifically created by an Act of
Congress if any of its directo'rs is
currently appointed by the United
States; or (2) any public international
organization if he or she serves by
nomination or request of the United
States or on temporary assignment from
any agency.

§ 737.25 St31'1dards and procedures for
des!gnating senior employee positions
pursuant to 18 U.S.C. § 207{d).

(a) Definitions. As used in these
regulations, "Senior Employee" refers to
any person specified in or designated
pursuant to 18 U.S.C. 207(d)(1); that is,
employed by the United States:'

(1) At a rate of pay specified or fixed
according to subchapter II of chapter 53
of title 5, U.S.C., generally known as
"Executive Level;" or

(2) On active duty as a commissioned
officer ora uniformed service in a pay
grade of 0-9 or above as described in 37
U.S.C. 201; or

(3) In a pm:ition in any pay system for
which the basic rate of pay is equal to or
greater than that for G&-17 8S

prescribed by 5 U.S.C. 5332 or positions
which are established within the Senior
Executive Service (SES) pursuant to the
Civil Service Reform Act of 1978, or
positions of active duty commissioned
officers of the uniformed services
assigned to pay grade 0-7 and D-B, as
described in 37 U.S.C. 201, and who has
significant decision-making or
supervisory responsibilities, as
designated by the Director, pursuant to
paragraph (b) of this section.

(b) Designation procedures. The
following procedures will be followed in
designation of Senior Employee
positions pursuant to 18 U.S.C.
207(d)(l)(C):

(1) Positions at GS-17 and l8/eve/,
Senior Executive Service, and pay
grades {}-7 and o-s of the um10rmed
services. The following are designated
effective February 28, 1980, unless
exempted as provided in paragraph
(b)(2) of this section: all positions
classified at GS-17 or above in the
General Schedule; those in any other
pay system, the rate of pay for which is
at least that of grade C5-17; those in the
Senior Executive Service; and those
active duty uniformed service officers
serving in pay grades 0-7 and 0-8. Each

L
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§ 737.27 Admlnlst1"'a~!ve enforcement
proceedIngs.

(a) Basic procedures. The following
basic guidelines for administrative
enforcement of restrictions on post
employment activities are designed to
expedite consultation with the Director
as required pursuant to section 207m of
title 18 U.S.C.

(1) Delegation. The head of an agency
may delegate his or her authority under
this subpart.

(2) Initiation ofadministrative
disciplinary hearing. (i) On receipt of
information regarding a possible
violation of 18 U.S.C. 207, and after
determlning that such information
appears substantiated, 'the agency head
shall expeditiously provide such
information, along with any comments
or agency regulations, to the Diredor
and to the Criminal Division,
Department of Justice. The agency
should coordinate any investigation on
administrative action with the
Department of Justice to a\'oid
prejudicing criminal proceedings, unless
the Department of Justice communicates
to the Agency that it does not intend to
initiate criminal prosecution.

(ti) Whenever an agency has
determined after appropriate review
that there is reasonable cause to believt:
that a former Government employee has
violated any of these regulations or 18
U.S.C. 207(a), (b), or (c),"it may initiate
an administrative disciplinary
proceeding by providing the former
Government employee with notice as
defined in paragraph (a)(3) of this
section. Agencies may establish
procedures to protect the privacy of
former employees as to allegations
made prior to a determination of
sufficient cause to initiate an
administrative disciplinary hearing.

(3) Adequate notice. (i) An agency
must provide a former Government
employee with adequate notice of an
intention to institute a proceeding and
an opportunity for a headng.

agency head shall submit to the
Director. by May 15, 1979 and on every

O May 15 thereafter, a report consisting of:
(i) a description of all positions as set
forth in this paragraph; (ii) the ~gency's

recommendation as to those positions
that should not be designated, based on
standards established in these
regula tions'or any other reason; and (iii)
the basis and reasons for each such
recommendation. After making such
additional inquiries as appear desirable.
the Director will determine which
positions should be exempt.
Notwithstanding the foregoing, the
effective date for Executive Level
positions, whether or not included in the
Senior Executive Service, is July 1,1979.

O (2) Standards for designation and
exemption. Positions, or classes of
positions, which do not have significant
decision-making or supervisor)'
responsibility will be exempted from
designation. Initial exemptions will be
retroactive. Classes of positions which
may be considered for exemption are
those in which decision-making
responsibility does not regularly extend
to major policy issues within the agency
or in which supervisory responsibility
extends to less than all of a directorate,
bureau or department which has major
policy or opera tional responsibility. The

O
foregoing may include, without
limitation, special assistants, technical

_ and professional advisors to persons
who make policy decisions, those
involved primarily in research and
technical work, and administrative law
judges.

(3) Senior E":(ecutive Service. The
establishment of positions within the
Senior Executive Service pursuant to the
Civil Service Reform Act of 1978 is the
responsibility of the Office of Personnel
Management. The choice of an
individual to enter or not to ertter the
Senior Executive Service is not a
relevant factor in the des:gnation under

O these regulations ora position held by
such person. .

(4) "Rate ofpay." As usea in the
definition of Senior Employee, the "ra te
of pay" is that specified by or pursuant
to la w without regard to the ~eiling

limitations of section 5308 or section
5373 of title 5 U.S.C.; except that an
individu81 in an executive level or GS
17 or 18 position is deemed to be
employed at the rate of pay specified for
that position. Increases in pay due to
"steps" are not consid~red in
determinir:z pay grade or level.

(c) Differential designation. Whe:-e

O
appropriate. the DireCtor may designate
positions for purposes of 18 U.S.C. 207(c)
without designating the positions for
purposes of 18 U.S.C. 207(b)(ii).

Example 1: It may be determined that a retroactively to the date of transfer
given position or class of positions will be notwithstanding paragraph (d) of this
restricted as to contact in the first post section.
employment year, but not as to assisting in OJ Revocation ofDesignations. In the
representation. event the Director determines that a

(tl) Fair notice ofdesignation. No position previously designated should
Senior Employee designation made not have been. the designation will be
pursuant to 18 U.S.C. 207(d)(1)(C) will be revoked. Except for designations made
effective until the last day of the fifth under paragraph (i) of this section, the
full calend8.r month after the first revocation may be made retroactive if
publication of a notice by the Director of the initial designation is determined to
intention to designate; except as have been erroneous or if there is a
indicated in paragraph (i) of this section. change in standards for designation
and as to a person first occupying the applicable to the position. Retroactive
position after such notice is published. effect will not be given where the basis
The designation in paragraph (b)(l) of for revocation is a change in the
this section and the comparable functions or importance of a position.
designa tion in the interim regula tions of
April 3, 1979 (44 FR 19974) constitutes
notice.

(e) "Acting" or temporary positions.
An individual may serve in a position
designated pursuant to 18 U.S.C. 207(d)
for up to 60 days in an "acting" or
temporary capacity without being
subject to those re~trictionswhich
specially apply to such positions, unless
such individual (1) was transferred or
detailed from another designated
position, or (2) without a significant
bleak in continuity', is named
permanently to such position.

(f) Special Government Employee. A
Special Government Employee who
serves on 60 days or less in a given
calendar year may serve in a designated
position without being subject to the
restrictions which specially apply to
such position. A Special Government
Employee is deemed to serve only on
those days actually engaged in work for
the Government under his or her Special
Government EG1ployee arranger.1ent.

(g) Publication. Positions designated
by the Director pursuant to 18 U.S.C.
207(d)(1)(C) and not exempted will be
published in the Federal Register.

(h) Computation of time. An
individual who transfers from a
designated position to one that is not
designated shall compute the
commencement of the time periods
contained in 18 U.S.C. 207 (b)(ii)and (cJ
from the time of such transfer, except as
indicated in pnfagraph (i) below. (See
§ 737.7(eJ.)

(i) Position shifting. In any casp. \..-here
a person transfer3 from a designatt:?d
position to one that is not, the agency
head shall within one month transmit to
the Director a report reciting the
functions of edch position, the reason for
the transfer, and the identities of the
prior holder of the position as.mIned and
the sllccessor. if any. to the position
departed. If the Director designates the
newly assumed position pursuant to
section 207(dJ(1)(C) of title 18 U.S.C..
such designation shall be effective

BEST AI/A/LADLE COpy
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(ii) Notice to the former Government

employee must include:
A. A statement of allegations (and the

basis thereof) sufficiently detailed to
ena ble the former Government
employee to prepare an adequate
defense:

B. Notification of the right to a
hearing; and

C. An explanation of the method by
which a hearing may be requested.

(4) Presiding official. (i) The presiding
official at proceedings under this
subpart shall be the agency head or an
individual to whom the agency head has
delegated authority to make an initial
decision (hereinafter referred to as
"examiner").

(ii) Appropriate qualifications shall be
established for examiners.

(iii) An examiner shall be impartial.
No individual who has participated in
any manner in the decision to initiate
the proceedings may serve as an
examiner in those proceedings.

(5) Time, date andplace. (i) The
hearing shall be conducted at a
reasonable time, date, and place.

(ii) In setting a hearing date, the
presiding official shall give due regard to
the former Government employee's need
for:

(A) Adequate time to prepare a
defense properly, and

(B) An expeditious resolution of
allegations that may be damaging to his
or her reputation. .

(6) Hearing rights. A hearing shall
include, at a minimum, the following
rights:

(i) To represent oneself or to be
represented by counsel,

(ii) To infroduce and examine
witnesses and to submit physical
evidence,

(iii) To confront and cross-examine
adverse witnesses,

(iv) To present oral argument, and
(v) To receive a transcript or

recOIding of the proceedings, on request.
(7) Burden ofproof In any hearing

under this subpart. the agency has the
burden of proof and must establish
substantial evidence of a violation.

(8) Hearing decision. (i) The presiding
official shall make a detennination
exclusively on matters of record in the
proceeding, and shall set forth in the
decision all fin"dings of fact and
conclusions of law relevant to the
matters at issue.

(ii) Within a reasonable period of the
date of an initial decision, as set by the
agency, either party may appeal the
decision to the agency head. The agency
head shall base his or her decision on
such appeal solely on the record of th-e
proceedings or those portions thereof
cited by the parties to limit the issues.

§ 737.29 Effective date of restrictions.
(a) Persons affected. Any person who

holds a Government position after June
30, 1979, becomes subject to any
additional restrictions relating to the
holder of that position contained in the
amendments to 18 U.S.C. 207 as set forth
in these regulations. Restrictions which
depe.nd on the designation of a position
by the Director shall become applicable
on the date such designation becomes
effective.

(b) Fair notice of substantive changes.
No change in the substance of these
regulations shall become effective with
respect to a Government employee who
is adversely affected by such change
until and unless such employee remains
in a position to which such change is
applicable for a period of five months
following the first publication of a
regulation in final form, reflecting or
prescribing such change, or unless such
employee accepts such a position after
the publication.

o

o

o

o

o
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(iii) If the agency heed modifies or
reverses the initial decision. he or she
shall specify such findings of fact and
conclusions of law as are different from
those of the hearing examiner.

(9) Administrative sanctions. The
agency head may take appropriate
action in the case of any individual who
was found in violation of 18 U.S.C. 207
(a), (b), or (c) of these regulations after a
final administrative decision or who
failed to request a hearing after
receiving adequate notice, by:

(i) Prohibiting the individual from
making, on behalf of any other person
except the United S~ates, any formal or
informal appearance ·before, or, with the
intent to influence, any oral or written
communication to, such department or
agency on any matter of business for a
period not to exceed five years, which
may be accomplished by directing
agency employees to refuse to
participate in any such appearance or to
accept any such communication; or

(ii) Taking other appropriate
disciplinary action.

(10) Judicial review. Any person found
to have participated in a violation of 18
U.S.C. 207 (a), (b), or (c) of these
regulations may seek judicial review of
the administrative determination.

(11) Consultation and review. Each
agency shall submit a copy of its
procedures for administrative
enforcement to the Director.

EFFECTIVE DATEPAGE NO.
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o
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SUr:'~ary of the Post-Employment Restrictions
of the Ethics in Government Act of 1978 and
Important In terprctations in the Regula t ions

-Contains June 1979 Amendmcnts-

Introduction

The Ethics in Government Act (the Act) added new
restrictions to existing provisions of 18 U.S.C. section 207. CeneraIly
speaking, this statute prohibits a former Government ernplo)fee from
actirig as another person's repn~scntative to the Governme.nt in
ma tters in which the employee had been involved while in the
Go\'ernrnent. It also prohibits a former "Senior Employ~" from
attempting to influence his former agency on a matter of aeency
business in the first year after his leaving the Government. New
amendments passed in June 1979 eliminate certain unintended effects
aM contain certain exemptions for State and local governments, and
nonprofit medical and higher education institutions.

What ·is prohibited depends upon the degree of the former
employee's involvement in a matter while in Government, and
whe ther he was one of a specified group of high-ranking employees
(ItSenior Employeesll ).

Nothing in the Act r~qulrcs a former employee to decline
employment with any organization, reb3rdless of his or her dealings
with that organization while a Government employee.

Here is how the provisions work. There are only four basic
re s tr jctions:

A. Restrictions Applicable to all Former Employees

1. Pcrm:l11ent Bar. A former Government employee may
nvt 5crve as another p~rson's representative to the Government on a
case, contrilctual matter or other similar application or proc.eeding in
which he or she participJ ted "personally and substGntia1Jy" while a
Government employee.

This prohibition attacks ":;witdling. sides." "There.
are two important limitations. rirst, the fOimer
employee is not restricted unless the matter in
which he previously participated (1) was a
"particular matt~r involving specific p~rties" and
(2) is the same" matter in which he now attempts
to represent another before the Government."

BEST AVAILADLE COpy
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Thus, where an employee's prior work was limited
to general rna tters, ~ay, the design of a program,
policy, general rrJ!crnaking, or technical concepts,
he is not restricted by this prohibition as to any
particular matters, which- may involve this prior
work, that is, sped fic contracts, cases or grants.

o Second, this bar requires that the employee have
been personally involved in the rna ttcr in a
substantial way.

/

o The kind of representation that is restricted
includes not only acting as another's attorney or
agent, but any other kind uf representa tion or
communication with intent to influence the
United States. This includes promotional and
contract representatives.

/

2. Two-Year Bar. This is basically the same bar as above,
except that it applies for only two years and covers all particular
matters which were actually pending under the former employees
"offida! responsibility" in his last year of serv ice. An ernployee's
official responsibility is usually defined by statute, regulations,
written delegation of authority or job description.

o There may be times when a former employee is iil
doubt as to whether a matter was under his
official fesponsibiJity, or whether it is the same
"particular matter" as that with which he was
involved or whether the United States still has an
interest in the matter. His former agency has an
obligation to advise him promptly on those
questions, as provided in the regulations.

The foregoing restrictions are effective July 1, 1979.

B. Restrictions App1ica~leOnly to "Senior Employees"

3. 1\1.10-Year Bar on Assisting in Reprcsenta tion b~

Personal Presence. For two years af:er leaving GOVErnment
employment, a ---former Senior EmployL'e may not assist in the
representation of another person by personal presence at an
apyearance before 'the Government on any particular matter in which
he ~.'r she personally and substantially participated while in
Government.

o It is important to note that this restriction does
not, bar a Senior Employee from assisting on a
matter in which he participated while in
Government, but only from tlssisting Itin
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representing" by "personal presence" at an
"appearance." Thus such employee could work on
a contract with which he was involved while in
the Government and could manage a company,
institution or university where his decisions
determine the manner in which his organization
will perform under a Government contract or
grant. He may not render assistance on-site
while a negotiation or proceeding is ongoing.

4. One-Year Ban on Attempts to Influence Former Agency.
For one year after leaving employment, a former Senior Employee
may not represent another person or himself in attempting to
influence his own former agency on a matter pending before, or
of substantial interest to, such agency.

o There are exemptions. This provlslon does not
cover communications made on behalf of a State
or local government, a degree-granting institute
of higher education or a non-profit hospital or
medical research institution by an elected
official of such a government, or a person
principally employed by such government,
institute or medical organization.

"\
)

)

o

o

o

This "an ti-revolving-door" provision, is different
from the previous restrictions in a number of
ways. First, it does not require that the former
employee have had any prior involvement in the
particular matter. Second, the matters covered
are broader: they need not involve specific
parties. So the former employee could not, for
example, attempt to influence rulemaking or
policy formation. Third, it is limited to
contact with his former agency; he may communi
cate with any other part of the Government.
Fourth, the restriction covers the employee's
representation of himself.

There are a number of general matters which the
restriction does not cover. Among these are:
purely social or informational communications
transmission of filings which do not require
Governmental action -- personal matters -
representing oneself in any judicial or
administrative proceeding -- any expression of
personal view where former employee has no
pecuniary interest -- response to the former
agency's request for information -- participation
as the principal researcher or "investigator ll

under Government grants.

The one year bar may be limited to only part of
an agency by the Director of the Office of
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Co, ernment Ethic~, in certain C.1Sr~S, if t'e finds
thi:. t there a:-( distinc t p3rt5 \),'~ich cxerdse
SE pa!"? te tunc lions. The Direc lor'~. de ter mi na tir,ns,
n" ide ira consuJtation with the dep,trtrn~nts or
cgencies, wiH be published.

There are t;1ree gr0:.Jps of Senior Employees. Two are named
automatically uy statute: civilians at the Executive Level and active
duty unilormed ~ervice officers at 0-9 and ilbove. "[he other group is
mdde up of p~rsons hvJding positions which must first be ':desjgna ted"
a5 Senior Employees by the Director of the Office of Government
Ethics. The positions must involve significc.l1t decision-making or
supervisory r('~pnn~ibility and be at a basic rate at pay.of GS-J7 or
above or within th·~ Senior Executi\'~ Service, or in the case of the
uniformed ~cn'ices, be held by active duty commi~~ioned officers a'l:
0-7 or 0-8.

o The restrictJOns do not appJy TO communications rnjde ~))Jely

f or the purpose of furn ishing scienti! ic or tcchflolC'gical in!orrr a tiC'n
p~rsu3: It to c1g~nc}" procedures. Office of Government Ethics regula
tions treat this area realistically, permitting c0:l)munic~tions to
determirv.: the oa. ture of technical pl"oblem~ f~cing the Government,
to provide approaches to sllc.h problems and to inform the
Government of the practical signuicance of scientific and
technological a1 ternatj·,es.

() There is a "lair notice" provision \\'hich ~nsurc~ that
emp:oyee.5 whl) contir.ue in Govcrr.ment employment in reliance on
the regula tions will not suddenly lJe rn~sde subject to my futlJre
'ch~.nges. Any ch..lng("s in the regu:ations which add gr(:d.ter
r('s:rict;ons will not become apr,li~able to an employee unless he
remains with the Guvernment more than fiv~ months after tht: new
":Jle is published in final form.

(; Eff ectjve da. te!;: The broadening of the provisions applicable
10 all employe-es is effective July 1, "1979. The new provisions
apr~cab!e to Scnie.,.. Employees wHI become effective as to Executive
Level civilian employees and u:1uormed service officers of the grade
of 0-9 and above on Ji.Jly 1, 1979. Th~sc positions at G5-17 or above
or in the Senior Executive Service, or held by 0-7 and 0-8 uniformed
ser,..ice offic.ers and V.iljch are OC'signa ted by the Director will be
subject to the Senior Employee restrictions as of Octooer 1, 1979.

FOR FURTHER L\lFORMATIONCONTACT:

Office of Goyernment Ethics
Room 5315
1900 "Eu Street, N.W.
Wc~hington, D.C. 20415
(202) 632-7642

BEST AV;~/Lt:DLECOpy
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PART 223-ADMINISTRATIVE EN-
FORCEMENT PROCEDURES OF
POST-EMPLOYMENT RESTRICTIONS

Sec.
223.1 General.
223.2 Report of violations.
223.3_ Initiation of proceeding.
223.4 Examiner.
223.5 Agency representative.
223.6 Time, date and place of hearing.
223.7 Rights of parties at hearing.
223.8 Initial decision.
223.9 Appeal.
223.10 Final decision.
223.11 Appropriate action.

AUTHORITY: 18 U.S.C. 207.
SOURCE: 46 FR 55957, Nov. 13, 1981, unless

othecwlSe noted.

§ 223.1 General.
The following procedures are hereby

established with respect to the admin·
istrative enforcement of restrictions
on post·employment activities (18
U.S.C. 207 (a), (b) or (c» and imple·
menting regulations published by the
Office of Government Ethics (5 cm
Part 737).

§ 223.2 Report of violations.

On receipt of information regarding
a possible violation of the statutory or
regulatory post·employment restric
tions by a former employee and after
determining that such information
does not appear to be frivolous, the
General Counsel shall provide such in·
iormation to the Director of the
Office of Government Ethics and to
the Criminal Division, Department of
Justkc. Any investigation or adminis·
trative action shall be coordinated
with the Department of Justice to
avoid prejudicing possible criminal
proceedings. if the Department of Jus·
tice informs the Agency that ~t does
not intend to institute criminal pro·
ceedings, such coordination shall no
longer be required and the General
Counsel is free to decide whether to
pursue administrative action.

§ 223.3 Initiation of proceeding,

Whenever the General Counsel has
reasonable cause to believe that a

former Government employee has vio·
lated the statutory or regulatory post·
employment restrictions, he or she
shall initiate an administrative action
by providing the former Government
employee with written notice of inten·
tion to institute administrative action.
Notice must include:

(a) A statement of allegations and
the basis thereof sufficiently detailed
to enable the former Government em
ployee to prepare an adequate defense;

(b> Notification of the right to reo
spond to the allegations ill writing
and/or to request a hearing, together
with an explanation of the method by
which a hearing may be requested;
and

(c) A statement that, in the absence
of a request for a hearing, the Gener~l

Counsd shaH issue a final decision
based upon the evidence gathered to
date, including any written reply made
by the former Government employee.

§ 223.4 Examiner.

Wlien a former Government employ
ee after receiving adequate notice reo
quests a hearing, a presiding official
(hereinafter referred to as "examin·
er") shall be appointed by the Admin·
istrator to make an initial decision.
The examiner shall be a responsible
person who is impartial and who has
not participated in any manner in the
decision to initiate the proceeding.
The hearing officer shall be an indi
vidual with suitable experience and
training to cOIAduct the hearing, reach
a determination and render an initial
decision in an equitable' manner.

§ 223.5 Agency representative.

The General Counsel shall appoint
an agency representative to present
evidence and otherwise participate in
the hearing.

§ 223.6 Time, date and place of hearing.

The examiner shall establish a rea
sonable time, date and place to con
duct the hearing. In establishing a
date, the examiner shall give due
regard to the former employee's need
for:

(a) Adequate time to prepare a de
fense properly, and
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§ 223.7

(b) An expeditious resolution of alle
gations that may be damaging to his
or her reputation.

§ 223.7 Rights of parties at hearing.

A hearing shall include, at a mini
mum, the following rights for both
parties:

(a) To represent oneself or to be rep
resented by counsel;

(b) To examine or cross-examine wit
nesses:

(c) To submit evidence (including
the use of interrogatories);

(d) To present oral arguments; and
(e) To receive a transcript of record

ing of the proceedings on request.
In any hearing, the agency has the
burden of proof and must establish
substantial evidence "f l:I. violatinn.

§ 223.8 Initial decision.

The examiner shall issue an initial
decision based exclusively on matters
of record in the proceedings and shall
set forth all findings of fact and con
clusions of law relevant to the matters
at issue.

§ 223.9 Appeal.

Within twenty days of the date of
initial decision, either party may
appeal the decision to the Administra
tor. The opposing party shall have ten
days after receipt of a copy of the
appeal to reply.

Title 22-Foreign Relations

§ 223.10 Final decision.

(a) In cases where the former em
ployee failed to request a hearing
after receiving adequate notice, the
General Counsel shall decide the
matter on its merits based upon the
evidence gathered to date, including
any written reply of the former em
ployee.

(b) In cases of appeal under § 223.9,
the Administrator shall accept, reject
or modify the initial decision based·
solely on the record of the proceedings
or those portions cited by the parties
to limit the issues.

§ 223.11 Appropriate action.

The Administrator may take appro
priate action in the case of any indi
vidual who is found in violation of the
statutory or regulatory post employ
ment restrictions after a final decision
by:

(a) Prohibiting the individual from
making, on behalf of any other person
(except the United States), any formal
or informal appearance before, or with
the intent to influence, any oral or
written communication to, the Agency
on any matter of business for a period
not to exceed five years, which may be
accomplished by directing Agency em
ployees to refuse to participate in such
appearance or to accept any such com
munication; and

(b) Taking other appropriate disci
plinary action.

,/ '\

)
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)

/
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CHAPTER 3

PERSONNEL MANAGEMENT EVALUATION

3A. Purpose

1. General

This Chapter describes the principal characteristics of the personnel man
agement evaluation system, outlines the responsibilities of those ~nvolved,
and contains as Appendix 3A an evaluation checklist for all supervlsors and
managers.

2. Policy

AID has a personnel management evaluation system, which is used to determine
how effectively the Agency has made use of its personnel resources in tenns
of:

a. The accomplishment of its mission.

b. Efficiency and economy.

c. Adherence to the requirements of:

(1) law and public policy;

(2) U.S. Office of Personnel Management (OEM) and AID rules, regu
lations, procedures, and policies, and adherence to the specific delegations
of OR-I;

(3) The basic concepts of equity and fairness; and

(4) The existing relationship and responsibilities between the
recognized union representatives and AID in accordance with Federal policy.

3. Principal Objectives of the System

The personnel evaluation system and the evaluation plan designed to
implement it have three distinct but interlocking primary objectives:

a. To provide the Administrator with assurance that both the Civil
Service and Foreign Service personnel systems are managed wi th integrity
and within the framework of law, regulations, and principles of merit that
must apply.

b. To detennine the degree to which both responsible managers and the
personnel systems seek and achieve optimum performance consistent wi th the
mission needs of AID.



c. To establish the degree to which managers, and the management
systems designed to assist and guide them, maximize efficiency and econcxny
as well as effectiveness in the use of personnel resources.
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•
38. Scope

The personnel management evaluation process applies to all managers,
including senior officials in AID.

3C. Authori ties

L Civil Service Reform Act of 1978 and implementing regulations.

2. Foreign Service Act of 1980.

3. AID personnel guidance following OPM mandates.

3D. Responsibilities

L While the ultimate responsibility for personnel management evaluation
rests with the Administrator, the primary leadership role for this activ-
i ty is assigned to the Director, Office of Personnel Management (M/m/OD).

2. All managers, including Assistant Administrators and the heads of all
organizational units which have delegated authority to make or to reconmend
personnel decisions and actions, are expected to take personal responsibi 1
ity for full participation by their units in the evaluation process.

3. The Director of M/R1 has been assigned the specific responsibility for
developing and coordinating the implementation of an evaluation plan that
meets the needs of AID and complies wi th the standards and requirements
imposed by OPM, as well as providing staff leadership and sUpport for the
evaluation process at every level to fulfill the requirements of the plan.
The Director of H/IM should be consulted before any study or project having
personnel management evaluation implications is undertaken by program
bureaus or staff offices.

4. The Director of M/m is also responsible for ensuring that significant
findings and recomnendations reach the attention of appropriate management
officials, and for making regular and special reports to the Administrator
and ~puty Administrator. Such reports should record progress, highlight
problems and deficiencies, and recormnend actions needed to improve person
nel management effectiveness, or to bri~ AID into fuller compliance wi th
pertinent laws and OPM and AID regulations and instructions.

5. fuads of Bureaus and Staff Offices in AID/W and Directors of overseas
offices (including all Missions) will ensure: .

•

•

•

•
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a. '!bat all of their managers and supervisors are fully and currently

informed concerning Agency personnel management goals and objectives as
approved by the Administrator.

b. That responsibilities assigned to their organizations for developing
or implementing pertinent support action plans are met within establismd
time schedules.

6. Heads of Bureaus and Staff Offices in AJJ)/W and Directors of overseas
offices are encouraged to supplement the major thrusts of Agency personnel
Ina.tl.agement evaluation by initiating reviews of the personnel management
process in their awn organizations. (See Appendix 3A, Personnel Management
Evaluation O1ecklist for Hanagers and Supervisors.) 'These supplemental
reviews may:

a. Embrace the full range of personnel management responsibilities.

b. ~al wi th significant personnel problems not addressed by Agency
goals, objectives, or supporting action plans. These supplanental evalua
tions may also provide a basis for recomrnendi~ revisions or additions to
existi~ goals, objectives, or action plans.

"\

)

\

)

3E. Procedures

1. Evaluation Plan Elements

The pIan ,vi11 include the followi ng elements:

a. Standards and requirements in Olapter 250 of the Federal Personnel
Manual (Frn), the Foreign Service Act, and other applicable issuances.

b. Information, including maximum use of the data base now in AID's
Revised Autanated Manpower and Personnel System (RAMPS), to permit AJJ) to:

(1) Assess the degree to which it is accomplishi~ the annually
established personnel management goals and objectives.

(2) Establish shortfalls.

(3) ~termine actions and time frames needed to make further
progress.

c. Cri teria that can be used by program managers and staff officers in
evaluating their contribution to effective personnel management.

d. Assurance that every aspect of personnel managanent evaluation
activity includes as a basic component, the attainment of equal employment
opportunity objectives.



e. Means by which AID can track its response to all high interest
programs emphasized by the President, the Congress, and central agencies.

2. General Procedures
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To accanplish the objectives of the system, the following actions must be
taken:

a. Assess the current state of personnel management effectiveness,
including strengths as well as weaknesses.

b. Establish the relative priority of problems that require resolution.

c. fuvelop canprehensive personnel goals which address both. the overall
objectives of personnel management and the specific problems, issues, and
priorities identified.

d. Assign specific responsibilities and delegate authority to all
participants for accomplishi ng these goals and objectives includi~ action
plans, timetables and target dates, specific reporting requirements and
evaluation criteria to pennit assessment of progress.

e. Regularly assess progress in achieving goals and objectives and
detennine follow-up actions including those required by success or failure
of specifications or changing mandates and priorities.

3. Establishment of AID Personnel Goals and Action Plans

a. Relationship Between AID's Personnel Management Evaluation and
AID's Personnel Management Goals and Objectives:

(1) The development of personnel management goals is a separate
and distinct program, yet is still a basic part of the personrel management
evaluation program.

(2) Annual personnel management goals are developed and issued by
the Administrator. These goals indicate the Agency's program and policy
emphasis in its total program and provide an index against which progress
can be measured.

(3) Bureaus, Offices, and Missions shall develop under the guidance
of M/lM, specific personnel goals consistent with Agency areas of emphasis
and which reflect their individual personnel needs. An integral part of the
personnel management review process is the assessment of progress towards
these goals as well as the appropriateness of the goals in terms of their
contribution to mission accanplishment.

•

•

•

•
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(4) Managers, supervisors, and Bureau/Office management/executive

officers should participate in the development of personnel management goals
and objectives to ensure that goals are realistic and mutually understood
and accepted. Clear and measurable goals are:

(a) Specific as to what is to be accomplished.

(b) Action and results oriented.

(c) Have a measurable result and verifiable criteria to signal
when the objective has been reached.

(d) Controllable by those setting them.

(e) Capable of easy change and adaptation.

b. The establishment of annual AID personnel goals will be accomplished
in the following manner:

(1) Appropriate input will be requested by M/R1 from all Bureaus
and Offices reporting to the Administrator.

(2) M/R1 will prepare an initial draft of proposed goals and will
obtain cormnents/clearances from Bureaus and Offices. At. the same time,
recognizing the value of employee input in the goal setting process, while
in no way intending to imply that goal establishment is a consultable/
negotiable matter, initial draft goals wi 11 be presented to the exclusive
representatives of AID employees for t~ir information and cooments.

(3) M/R1 wi 11 consider the canments and suggestions of Bureaus and
Offices, and those of the exclusive representatives, redrafting proposed
goals as may be appropriate.

(4) The final draft of the proposed goals wi11 be submi tted for
approval to the Administrator, throogh the Assistant to the Administrator
for Management (AA/M).

(5) When approved, the goals will be assigned by M/R1 to the appro
priate offices, or ad hoc task forces as appropriate, for development of
action plans. Simultaneously, the goals will be transmitted by the Labor
Relations Staff (M/R1/IR) to the exclusive representatives for their infor
mation. M/R1 will be responsible for coordinating the work involved to
satisfactory completion.

c. Action plans shall include detailed exposition of:

(1) Action to be taken.

(2) Responsibility/accountability.



(3) Timetables, including intermediate target dates.

(4) Infonnation to be collected to permit evaluation of progress.

(5) Appropriate reporting requirements.

(6) Identification of proposed implementation actions reqUlnng
prior conferral, consultation, or negotiation with employee representatives
as may be appropriate, and suggested timetable for carryi~ out those
obligations.

d. Agency goals and action plans will be reviewed and updated at least
annually.

(1) This review will be included as part of the initial call for
input for the purpose of developing the ensuing year's plans.

(2) As action proceeds under approved action plans, M/R1 will remain
alert to factors which may call for changes in action plans, timetables, or
AID goals themselves which may become necessary or desirable before the next
annual review. Such proposals shall be considered by the M/M. O1a~es may
be instituted whenever this is determined to be desirable.
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Appendix 3A

PERSONNEL MANAGENENT EVAUJATIDN CHECXLIST
FCR MANAGERS AND SUPERVlSCRS

Purpose

The quality of AID's personnel resources, the development and utilization of
employee skills and abilities to acccmplish the work of the Agency, and per
sonnel costs are management controllable. They must be a major concern at
every level of management. AID's effectiveness depends increasingly on
improving the management of its human resources. Evaluation is an essential
element in that effort--the assessment of results achieved against objectives
set. To fulfi 11 their personnel management responsibi li ties, AID managers
and supervisors must know how well their personnel management activities are
contributing to employee productivity, and organizational effectiveness
within the framework of applicable laws, regulations, and public policies.

Lefinition

Personnel management for this purpose is defined. as planning for, recruiting,
employing, developing, and utilizing personnel with the knowledge, skills,
abilities, and attitudes necessary to accomplish the overall AID rndssion
effectively within the dictates of pertinent laws, regulations, and program
requirements.

Responsibilities

1. Effective personnel managenent is the responsibility of every supervisor.
Therefore, all managers and supervisors in AID must evaluate treir personne I
management effectiveness periodically to take corrective action on any defi
ciencies within the scope of their authority and responsibility, and to
report to higher levels of management and/or the Office of Personnel Manage
ment (M/IM) identified problems which demand their attention and action.

2. Agency managers and personnel officials have the responsibility to ensure
that regulations, guidelines and instructions issued by the u.s. Office of
Personnel Management (DIM) are properly applied to all actions taken under
delegated authorities. Agency personnel offices must keep the following
minimtnn records for each action taken under the delegated. authorities and
have the records available for audi t by DIM and Agency evaluators for at
least two years:

a. Type of action,

b. Processing time,

c. Name of person who authorized. the final action,



d. Date of the deci sion, and
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e. A brief statement setting forth the rationale for the decision.

Each agency must have a reans of internally evaluati~ the use and proper
application of the authorities. OEM staff is available to provide assis
tance to an agency in setting up its system.

3D. Use Of The O:1ecklist

1. The following O:1ecklist has been developed to assist managers and super
visors in maldng periodic self-appraisals. It has been developed also to
inform managers and supervisors about the type and scope of questions which
will be raised and investigated in an internal personnel management audi t or
review of persormel management by OEM. It is not all-inclusive in any sense,
but it covers important management responsibilities in four functional areas:
(1) plarming and organizing work, (2) staffing, (3) management performance,
and (4) improving persormel management.

2. The approach of the O:1ecklist is to ask questions. Managers and supervi
sors using the Checklist should answer the questions objectively concerning
their operations. Outside help may be needed to obtain pertinent data to
provide sane of the answers. MjR1 will provide staff assistance as needed •

3E. Timing And Reporting

1. Each year M/R1 will develop an overall plan for evaluating personnel
management in AID. The plan will include a schedule of assessments in organ
izational canponents of AID. Fran time to time it will request internal
assessments and reports by those canponents based in part on the ~cklist.

Approximately one-third of the Bureaus and Staff Offices in AID/W and Mis
sions will be requested to conduct and report on their internal evaluations
each year.

2. Managers and Supervisors are strongly encouraged to use the Checklist
whenever self-assessment is desired. Only scheduled assessments need be
submitted to M/R1. However, when a problem beyond an i ndividual's authori ty
or capacity to solve is identified, it is the individual's responsibility to
document the problem and its causes and to report it to higher levels of
management or to M/R1.

3F. O:1ecklist

1. Planning And Work Organization

a. Is work effectively plarmed and organized to achieve mission require
rents within the dictates of economy, efficiency, public policy, and employee
motivation and utilization?

•

•

•

•
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(1) Are resources allocated in accordance with priori ties for

accomplishing objectives and maintaining surveillance over perfonnance?

(2) Has sufficient authority been delegated to implement both
programs and personnel decisions required?

(3) Are responsible supervisors and staff officials fully informed
of objectives and goals and involved in the planning and work organization
process; e.g., are M/R1 and the Office of Information Resources Management
(M/SER/JRM,!MMP) promptly inforIlEd of possible changes in organization and
position structure?

(4) Are the activities of those responsible for planning and
organizing work fully coordinated?

(5) Are duties grouped and assigned with concern for job interest,
challenge, and employee development so as to maximize present and potential
employee performance consistent with the needs of the organization?

(6) Ik>es the managemant climate motivate improvement in planning
and organizing work to meet mission and public policy requirements?

(7) Are individual jobs identified and flnlctions and responsibili
ties distributed with concern for efficient use of personnel and economical
organization?

(8) Do career ladders exist for employees to maximize utilization of
their skills and potential consistent with organizational needs?

(9) Does the work organization and position structure facilitate
attainment of public policy objectives, including e~ual employment oppor
tlnlity and employment of the physically handicapped.

b. Ik>es the position structure of the organization conform to sound
management principles?

(1) Are there elements of overlap, duplication, conflict, or
ambiguity present in positions?

(2) Is there unnecessary job dilution or overspecialization of
duties?

(3) Are there unessential levels of supervision?

(4) Are the ratios of seniors to journeypersons, joumeypersons to
subjourneypersons, professionals to support personnel, and supervisors to
nonsupervisors consistent wi th the needs of the organization and has the
position structure been appropriately modified to cope with change?



c. Are positions appropriately described and classified in accordance
wi th applicrole standards?
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(1) Are position descriptions current and accurate?

(2) Do position descriptions provide an adequate basis for classi
fication, perfonnance evaluation, recruitment, and job placement?

(3) Has there been a timely audi t of positions which were classified
on a projected basi s?

(4) Are significant changes in position duties promptly reported to
M/IM?

(5) Are employee details appropriately reported and terminated?

(6) Do employees fully understand their duties and responsibili
ties, how they relate to others, and to whom they are responsible for all
phases of their work?

d. Is the work organization and position structure continuously
appraised in terms of its efficiency and effectiveness and is prompt action
talren to adjust resource allocation and position and organization structure
to changes in workload and mission?

(1) Are employees doing the work to which they have been assigned
and is action talren to record job changes?

(2) Is \vork organized and are employees assigned to accomplish work
objectives efficiently and economically?

(3) Do employees understand their duties and their job relationships?

e. Do supervisors work with higher levels of management, staff offices,
and employees to modify jobs, organization and work processes, as needed, by:

(1) Initiating or recormnending changes in organization, position
structure, and staffing to eliminate unnecessary tasks and activi ties or to
obtain needed additional personnel?

(2) Requesting or cooperating in organization, classification, and
position management survey studies; implementi~ findings; and developi~ and
effecting plans to minimize adverse effects on employees?

(3) Informing employees and employee representatives about cha~es in
mission, budget, and teclmology and other changes so that employee under
standing and support are enhanced?

•

•

•

•
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2. Staffing

a. Is the organization obtaining personnel with the qualifications needed
to carry out its responsibilities?

b. Is M/R1 provided with a projection of the numbers and ldnds of
employees needed on a short- and long-tenn basis, taking into account such
elements as anticipated retirements, turnover, job redesign, training pro
grams, policy and mission changes, and the potential availability of person
nel in the organization and the labor market?

c. Do the staffing practices of the organization confonn fully wi th the
principles of merit and equal opportunity?

(1) Are all sources of personnel considered in the staffing process?

(2) Are personnel selections made or recommended solely on the basis
of merit and fairness?

(3) Are affinnative action efforts planned and carried out to achieve
equal employment opportunity and upward mobility for minority groups, worren,
the handicapped, and other groups to preclude discrimination in employment?

d. Are short- and long-term work force requirements being met effectively
through planned development of staffing resources within the organization and

) use of the external labor market?

(1) Is effective use made of filling jobs at less than journeyperson
level?

(2) Is appraisal of potential based on a thorough analysis of job
requirements?

e. Is the total staffing process, including recruitment, placement, merit
prorootion, and career development, utilized to maximize advancement and to
achieve overall mission objectives?

"'.
)

)

(1) Have adequate procedures been established for the continuing
control and appraisal of the flow of personnel into and through the organi
zation to ensure that a sufficient number of highly qualified eligibles are
available when positions must be filled and that opportunities exist for growth
and development throughout the organization?

(2) Are merit and public policy objectives being met in the staffing
process?

(3) Is there adequate training to ensure the development of managerial
and other critically needed skills?



(a) Participating in analysis of staffing needs in terms of work
to be done in their organizational uni. t?

(b) Providing feedback on the perfonnance and potential of new
placements for evaluation of recruitment, selection, and meri t pranotion
procedures?

(4) Are recruitment sources developed and utilized to obtain qualified
candidates for hard-to-fill positions?

(5) Are employees skills and training effectively utilized?

f. Is there effective coordination of work force plannirg with program
planning, budget, and other relevant work force control systems?

g. Do supervisors--

(1) Identify staffing needs and suggest ways in which these needs can
be met by:
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ladders?

(c) Infonning H/R1 of actual vacancies, anticipated vacancies,
and turnover?

(d) Recommending or detennining whether vacancies should be
fi lled from internal placement or outside hire?

(2) Use their kno\vledge of job content and the motivation and
abilities of employees to develop and suggest lines of career progression into,
within, and from their work gr:oups, and in so doing:

(a) Provide counseling to employees on career opportunities?

(b) \York with the personnel staff on job design and career

(c) Participate in recruiting efforts by informing Him of
possible recruiting services and making their services available as specialized
recruiters and rating panel members?

(3) Utilize the staff process effectively and fairly to fill positions
in their unit through:

(a) Developing employees to meet future staffing needs?

(b) Evaluating and appraising employee prOIOOtion potential based
on a thorough analysis of job performance?

•

•

•
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(c) Making and recommending personnel selections on the basis of
merit and fitness, without regard to race, national origin, sex, age, religion,
physical handicap, or other nonmerit factors?

(d) Carrying out in good faith staff responsibilities assigned to
them in action plans to achieve equal employment opportunity?

(e) Living up to the provisions of applicable union-management
agreements?

3. Managing Performance

) a. Are organizational goals, up-to-date work methods, and performance
expectations communicated to employees by managers and supervisors?

(1) Is job performance measured against expectation?

(2) Are performance problems and causes diagnosed?

(3) Are appropriate actions taken to improve job performance and job
satisfaction?

\
\

)

)

(4) Are affirmative efforts planned and carried out to achieve equal
employment opportunity and upward mobility for minority groups, w()[OOn, the
handicapped, and other groups subject to discrimination in employment?

b. Are there responsive and coordinated managerial and supervisory efforts
to:

(1) Appraise objectively employee performance and potential?

(2) Identify training needs and provide needed training?

(3) Provide effective and equitable recognition, incentive, and
discipline?

(4) Develop and maintain effective labor-management relations?

(5) Seek necessary job changes for employees to improve utilization of
skills and abilities?

(6) Chtain, carefully consider, and adopt or recommend adoption of
employee ideas for improving operations?

(7) 11aintain safe and healthy working conditions and make special
efforts to accomnodate work processes to employees I disabilities?
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•(1) Participate with managers and staff officials in setting program
objectives and establishing personnel management policies and procedures
designed to ma..,,<:imize employee perfonnance and satisfaction?

(2) Exercise leadership in day-to-d9.y management of employees in their
units including assigning specific duties and responsibilities to employees and
infonning them of perfonnance expectation?

(3) Measure employee performance against realistic standards of
performance?

(4) Infonn employees of how well they are doing and, through
discussions and counseling, help them improve and develop?

(5) Initiate or recommend actions to improve employee performance by:

(a) Discussi ng and implementi ng means of improvi ng work opera
tions and assisting employees in developing suggestions for the consideration
of higher levels where appropriate?

(b) Identifying employee training needs and seeing to it that
training is provided to keep up wi th changi~ job requirements and employee
growth potential?

(c) Securing necessary job changes to improve employee
utilization?

(d) Making full use of appropriate measures to motivate and
recognize superior employee performance?

(e) Using disciplinary measures fairly and objectively to obtain
essential changes in employee behavior?

(6) Maintain effective human relations through:

(a) Serving as a channel of communication both upward and
dCMIlWard between management and employees?

(b) Establishing good working relations wi th union representa
tives and living up to provisions of negotiated agreements?

(c) Giving employees and their representatives an opportunity to
express their opinions before decisions are made on problems of material
concern to them?

(d) Providing assistance to employees in solving work-related
personal problems?

•

•

•

•
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(7) Work with management and staff officials to establish safe working

conditions and to provide essential employee services?

4. Improving Personnel Management

a. Is there understanding and acceptance by every level of management and
supervision of their responsibility for evaluati~ the· effectiveness of their
personnel management activities, identifying problems, establishing priorities,
setting or recommending goals, and taking or recommendi~ appropriate action,
w~re necessary, to higher authority or to pertinent staff offices?

(1) Is every reasonable effort made through training and other
appropriate means to develop a high order of personnel management expertise on
the part of supervisors and to ensure that perso~l management isslES are
fully considered in all management decisions?

(2) Are specific goals and priorities, including Agency personnel
management goals, comnunicated fully to employees and all supervisors and
managers?

(3) Are there effective means of following up on delegated authori
ties and responsibilities for personnel management, measuring pro~ress toward
improvement goals, and identifying present and potential problems.

(4) Are actions planned and taken to reach improvement goals and to
correct identified problems?

(5) Is there frank cOIlIllunication upward and to appropriate staff
offices concerning the state of persormel management, and full participation in
Agency efforts to evaluate and improve personnel management?

b. Do supervisors :

(1) AsslDIle responsibi lity for improving personnel management wi thin
their units and seek technical guidance and advice, where necessary, to achieve
this overall objective?

(2) Participate actively with managers in the development of
improvement goals, including possible Agency personnel management goals, by
analyzing personnel management issues and problems within their units and
suggesting areas where improvement is needed?

(3) Carry out assigned actions to evaluate and improve personnel
management in cooperation with other supervisors and pertinent staff offices?

(4) Take action to correct causes of problems and to improve person
nel management within their tmits within the scope of t~ir authority?
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CHAPTER 4

LAOOR-MANAGEMENT RELATIONS

4A. Purpose

The purpose of these regulations is to state policies and prescribe proce
dures for the conduct of labor-management relations for Civi 1 Service and
Foreign Service employees of the Agency for International Development.

4B. Policy

1. Federal Policy

'Ibe Congress has established labor-management relations policy for Civi 1
Service employees in Title VII of the Civil Service Reform Act of 1978
(5 USC 7101) (CSRA), and in almost identical terms for Foreign Service
employees in Chapter 10 of the Foreign Service Act of 1980 (22 USC 4101)
(FSA). The policy is as follows:

" ...experience in both private and public employment indicates that
the statutory protection of the right of workers (employees) to organize,
bargain collectively, and participate through labor organizations of their
own choosing in decisions which affect them--

II (A) Safeguards the public interest,

"(B) Contributes to the effective conduct of public business, and

"(C) Facilitates and encourages the amicable settlement of disputes
between employees and their employers involving conditions of employment;
and

" ... the public interest demands the highest standards of employee
performance and the continued development and implementation of IIX>dern and
progressive work practices to facilitate and improve employee performance
and the efficient accomplishment of the operations of the Government.

"Therefore, labor organizations and collective bargaining .••are in the
public interest ...• "

The policy statement in the FSA also states:

" .•.The unique conditions of Foreign Service employment require a
distinct framework for the development and. implementation of modem,
constructive, and cooperative relationships between management officials
and organizations representing members of the Service."



2. Agency Policy

a. It is AID policy to provide a labor-management relations system which
will ensure its employees the right to effective participation in the fonnu
lation of the personnel policies and practices affecting their conditions of
employment.
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b. AID recognizes the right of its employees to organize and express

their views collectively and the principle that an employee may join or
refrain from joining a labor organization without interference, coercion,
restraint, discrimination, or reprisal. Membership in a labor organization
is not to be made a condition of employment or the basis for granting prefer
ential trea~nt or withholding equitable treatment. To promote effective
labor-management relations, AID provides training and other informational
programs for supervisors and managers so that ~y are aware of management's
rights and obligations in dealing with labor organizations.

4C. Scope

The provisions of this Chapter and attachments apply to u.S. citizen
employees of AID. While there is a substantial measure of comnonality in
the two laws governing labor-management relations for the Civil Service and
Foreign Service, there are also differences (e.g., the composition of the
bargaining units) which are treated below. Paragraph 4G below and Attach
ments 4A (Title VII, CSRA) and 4B (current Negotiated Agreement between AFGE
and AID) apply to the Civil Service. Paragraph 4H below and Attachment 4C
(Cllapter 10, FSA) apply to the Foreign Service and AID's relations wi th AFSA.

4D. Iefinitions

The terms used herein have the same definitions as set forth in the appro
priate act; the definitions provided in sec. 7103 of Title VII, CSRA (5 USC
7103) apply to the Civil Service and those in sec. 1002, FSA (22 USC 4102)
apply to the Foreign Service.

4E. Authorities

1. Civil Service Reform Act of 1978, Title VII, (5 USC 7101 et seq.) •

2. Foreign Service .Act of 1980 (22 USC 4101 et seq.).

4F. Responsibilities

The Chief, Labor Relations Staff (M/IM/IR), is the Administrator's designa
ted representative in dealing with the exclusive employee representatives.
This designation has been made to facilitate, centralize, and expedite
processing of labor relations matters. Those offices in AID which are
responsible for the development of policies and procedures affecting working
conditions are required to keep M/R1/IR inforred on a continuing basis of
developments in their areas which impact upon M/IM/IR's responsibilities •

•

•

•

•
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) In considering union proposals, M/FM/IR will coordinate with appropriate

offices in AID. M/FMlIR represents the Agency in joint negotiations wi th
the union(s) when a personnel policy applies to Foreign Service employees in
more than one Foreign Affairs agency.

4G. Labor-Management Relations In The Civil Service

1. Background

There have been unions and concerted labor activities involving Federal
employees since the l830s and Federal employees have enjoyed the legal right
to organize into unions since 1912; however, the greatest growth in Federal
sector union membership and the attendant labor relations activities have
come since the 1960s. Executive Order (E.O.) 10988, Employee-Management
Cooperation in the Federal Service, was isslEd in 1962, at which time most
of the union members were blue collar or postal workers. One year later,
there were 180,000 nonpostal workers in units with exclusive recognition and
by 1969, when E.O. 11491, Labor-Management Relations in the Federal Sector,
was issued, that number had grown to 843,000, haIf of wh:>m were white collar
workers. E.O. 11491 was superseded by Title VII of the CSRA.

2. Title VII, Civil Service Reform Act

)

")

a. Exclusive Recognition of the Union

(1) The American Federation of Government Employees, AFL-CIO (AFGE)
has been elected the exclusive representative of most of the Agency's non
supervisory Civil Service employees, collectively referred to as the Unit.
In its dealings wi th AID, AFGE generally functions through its ~l 1534.

(2) The Unit consists of all AID professional and nonprofessional
Wage Grade and General Schedule employees, Administratively Detennired
employees (AD), and Student Aides.

(3) Excluded from the Unit are supervisors, management officials,
employees engaged in personnel work in other than a purely clerical capacity,
employees engaged in administering the provisions of Ti tIe VII, confidential
employees, and Foreign Service employees. Additionally, the imnediate office
of the Inspector General (IG), the Office of Investigations and Inspections
(IG/II) , the Office of Security (IG/SEC) and the Office of the Regional
Inspector General for Audit/Washington (RIG/A/W) were declared by the Presi
dent in E.O. 12171 to have as a primary function intelligence, counterintel
ligence, investigative or national security work.

The President, therefore, determined that Title VII canmt be applied to
these units within IG in a manner consistent with national security require
ments and considerations, thus excluding the Civil Service employees in those
units from coverage of Ti tIe VII.



(2) The General Counsel of the FIRA investigates alleged unfair
labor practices and, where appropriate, files and prosecutes complaints of .
such practices.

b. Federal Labor Relations Authority (FlRA)

(1) Established by the CSRA, the three manber FillA is responsible,
inter alia, for providing leadership in establishi~ policies and guidance
relating to matters under Ti tIe VII and for carryi~ out its purpose. The
FlRA determines the appropriateness of units for union representation, super
vises or conducts representation elections, resolves issues relating to the
duty to bargain in good faith, conducts hearings and resolves canplaints of
unfair labor practices, resolves exceptions to arbitrators' awards, and takes
such other actions as are necessary and appropriate to administer Title VII.
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•(3) The Federal Service Impasses Panel (FSIP) is an entity within
the FillA. Its flilction is to provide assistance in resolvi~ negotiation
impasses between agencies and exclusive representatives. Mter investigating
and considering any impasse presented to it, the FSIP either recanmends pro
cedures for resolving the impasse or assists the parties in resolving it
through whatever methods it considers appropriate, including fact findi~ and
reca:rmendations. Should those efforts be unsuccessful, the FSIP may hold
hearings and take whatever action is necessary and oot inconsistent with
Ti tle VII to resolve the impasse. Such action is binding upon the parties
during the term of the agreerent unless the parties agree otherwise.

(4) The regulations and decisions of the FillA, the General Counsel,
the FSIP, and judicial final decisions rendered pursuant to Section 7123 of
the .Act are controlling with respect to covered issues.

4H. Labor-Management Relations In The Foreign Service

1. Background

The concept that "the unique conditions of Foreign Service employment
require a distinct framework for the development and implementation of
modern, constructive and cooperative relationships between management
officials and organizations representing Foreign Service employees" first
appeared as part of the preamble to E.O. 11636, Employee-Management Rela
tions in the Forei n Service of the United States. Signed by the President
December 17, 1971, the Order, Inter alia: 1 ranoved the Foreign Service
employees of State, AID, and USIA from coverage of E.O. 11491; (2) estab
lished as a comnittee of the Board of the Foreign Service an Employee
Management Relations Corrmission (EMRC) to administer the Foreign Service
labor relations program, supervise representation elections, and decide
complaints of alleged unfair labor practices as well as negotiability
disputes; and (3) provides for a single, worldwide bargaini~ unit in each
agency whose Foreign Service employees voted for union representation•

•

•

•
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) Unlike the Order it replaced, however, E.G. 11636 did not establish a

labor-management relations program which required agencies to negotiate wi th
the labor unions which represented nonsupervisory employees, with the antici
pated result of a canprehensive collective bargaining agreement. Rather it
established an "employee-management" relations program requiring agencies to
"consult" with the "employee organization" representing all employees except
a few •'manageroont officials" and •'confidential employees". Because the Order
did not envisage a canprehensive agreeroont, there evolved a system of conti
nual bargaining, generally on single issues, known as "rolling negotiations."

"\
}

/

\
)

I
/

",
\

/

2. Olapter 10, Foreign Service Act of 1980

Qw.pter 10 of the FSA reflects both the employee-management relations
system as established for the Foreign Service under E.G. 11636 and Title VII
of the CSRA, which governs labor-management relations in the Civil Service.
It authorizes collective bargaining on conditions of ~loyment in the
Foreign Service subject to certain excltKled areas of "management rights"
comparable to those matters excluded from bargaining under Title VII.
Continued are the concepts of a single agencywide unit as well as the
inclusion in the bargaini ng uni t of many employees who perfonn supervisory
functions. Gone, however, are the euphemisms of E.G. 11636, e.g., the new
Act ~eaks of "labor-management" rather than "employee-management" relations
and •negotiating" rather than "consulting. II

While the decisions management makes in exercising its reserved rights
are nOIUlegotiable, the procedures which management will employ in implement
ing its decisions generally are subject to negotiation. In the broadest
sense, negotiations are pennitted on "conditions of employment." In Chapter
10, conditions of employrrent are defined as persOIUlel policies, practices,
and other matters affecting working conditions. Excluded are matters
relating to prohibited political activity, designation or classification of
positions, Govenunentwide or multiagency responsibilities of the Secretary
of State affecting agencies not authorized to utilize the Foreign Service
personnel systems, and matters specifically provided for by law--for example,
pay and benefits.

Unfai r labor practices which may be canmitted by ei ther the Agency, the
union or both, are consistent wi th those established under Title VII. Simi
1arly consistent is a section which protects managers who express personal
views concerning a representational election or the Government' s policy
relating to labor-management relations and representation generally if such
opinions contain no threat of reprisal, force, or pranise of benefit and were
not made under coercive conditions. Such views, argt.nnents, opinions or
statements will not constitute an unfair labor practice or provide grounds
for setting aside an election conducted under Chapter 10. Also, consistent
wi th Title VII is a section whi ch provides for an election of remedies,
thereby precltKling the consideration of a complaint both as an unfair labor
practice and as a grievance.



a. Exclusive Recognition of the Union
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(1) The American Foreign Service Association (AFSA) is the exclusive

representative of AID's Foreign Service employees by virtue of its 1973
certification by the EMRC following a representation election.

(2) As noted above, the bargaini~ unit represented by AFSA consists
of AID's U.S. citizen Foreign Service employees, in Washington and overseas.

(3) Excluded are management officials and confidential employees,
and as with Ti tIe VII, employees engaged in personnel work in other than a
purely clerical capacity, employees engaged in implementing Chapter 10 and
employees engaged in criminal or national security investigations or who
audit the work of individuals to ensure that their functions are discharged
honestly and with integrity.

b. Foreign Service labor Relations Board

O1apter 10 establishes a Foreign Service Labor Relations Board
(FSIRB) as an entity under the FlRA to manage this statutory program. The
FlRA was itself established by the CSRA and manages the Civi1 Service labor
management relations program. The FSIRB is headed by the Chairperson of the
F'IRA and, in addition, has two public members appointed by the Chairperson of
the Board from nominees approved by the agencies and the labor organizations .
As with the EMRC which it replaced, the FSIRB is charged with supervising
elections and certifying exclusive bargaini~ agents; deciding unfair labor
practice complaints and issues relating to the obligation to bargain in good
faith; resolving disputes concerning the effect, interpretation, or breach of
a collective bargaining agreement; and taking other actions necessary to
effectuate the provisions of Olapter 10. ~isions of the Boam are to be
consistent with FLRA decisions except where certain circumstances require
otherwise; but FSIRB decisions will rot be precedents for the FlRA.

c. The General Counsel

Chapter 10 introduces into the Foreign Service labor-management
relations system a new independent thim party, the General Counsel, an
entity of the FlRA. The General Counsel of the FIRA is required to investi
gate alleged charges of unfair labor practices by an agency or by a labor
organization and may thereafter issue a complaint pursuant to such charges in
which case a hearing will be held.

d. Foreign Service Impasse Disputes Panel

Chapter 10 retains from E.G. 11636 the concept of a Disputes Panel
to resolve collective bargaining impasses, establishing a Foreign Service
Impasse Disputes Panel (FSIDP) within the FillA. The Panel, selected by the

•

•

•

•
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Chairperson of the F1RA, is composed of five members: two Foreign Service
members who are not management officials, confidential employees or labor
organization officials; one individual employed by the Department of Labor;
one member of the FSIP; and one public member who does not hold any other
office or position in the Government. The Chairperson of the FSLRB sets the
term of office for Panel members and determines who shall chair it. Whereas
in the past the Panel could only recommend settlements of negotiation
impasses, it is authorized by Qlapter 10 to make final and bindi ng decisions
to resolve such disputes.

e. Institutional Grievance/Judicial Review

Another change from the E.O., but which is entirely consistent with
Title VII, concerns the right of the union to file "institutional grievances."
Section 1014(a) of the law provides that any dispute over the effect, inter
pretation, or a claim of breach of a collective bargaining agreement shall
be resolved through negotiated procedures which shall include provisions for
appeal to the Foreign Service Grievance Board. There is also a provision for
review by the FSffiB, at the request of either party, of Grievance Board
actions in resolving an implementation dispute. The scope of such review is
the same as that of FlliA review of arbitration awards under Title VII, i.e.,
because it is contrary to law, rule or regulation or any other grounds simi
1ar to those applied by Federal Courts in private sector labor-rnanagement
relations. Grievance Board action becanes final and binding on the parties
to an implementation dispute if no request for review is filed within thirty
days. The resolutions of such implementation disputes are not subject to
judicial review. 'Ibis does not, however, affect the right of judicial review
of an individual grievance, as provided for in Q1apter 11 of the FSA.

Specific Policy Guidelines

1. Employee Rights

a. Every employee has the right to form, join or assist any labor
organization, or to refrain from such activity, freely and without fear of
penalty or reprisaL Each employee shall be protected in the exercise of
such right except as otherwise provided in Title VII or Utapter 10, as
appropriate, including the right:

(1) To act for a labor organization in the capacity of a repre
sentative and, in that capacity, to present the views of the labor organi
zation to the Administrator and other Government officials, including the
Congress, or other appropriate authorities; and

(2) To engage in collective bargaining with respect to conditions
of employment through representatives chosen by employees under Ti tIe VII or
Chapter 10, as appropriate.



c. No employee or applicant for employment shall as a condition of employ
ment, assignment, promotion, or retention be required to join or refrain from
joining any employee organization.

2. Representation Rights and Duties of Unions

b. Nothing in this section shall authorize participation in the manage
ment of a labor organization by an Agency management official, a confidential
employee, or any other employee if the participation or activity would result
in a conflict or apparent conflict of interest or would otherwise be incanpa
tible with the law or with the official functions of such employee. For exam
ple, those personS (whether employees, confidential employees, or management
officials) whose official duties involve the formulation or administration of
personnel policies (other than in a purely clerical capacity), administration
of the employee-management relations system, or representation of Agency man
agement in the process of negotiation or consultation with an organization,
including clerical support, shall not act for purposes of negotiation or con
sultation as representatives of a labor organization.
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a. A labor organization which has been accorded exclusive recognition

under Title VII or Chapter 10 is the exclusive representative of, and is enti
tled to act for, and negotiate collective bargaining agreements covering all
employees in the \.ID.it as defined in each Act. An exclusive representative is
responsible for representing the interests of all employees in that unit with
out discrimination and without regard to labor organization menbership.

b. An exclusive representative shall be given the opportunity to be
represented at:

(1) Any formal discussion between one or more representatives of the
Agency and one or more employees in the unit concerning any grievance as
defined in the AID/AFGE Agreement; or Section 1101, FSA; or any personnel
policy or practice or other general condition of employment; and

(2) Any examination of an employee by an Agency representative in
connection wi th an investigation if:

(a) The employee reasonably believes that the examination may
result in disciplinary action against' the employee, and

(b) The employee requests such representation.

(3) The Agency shall annually inform employees of thair rights under
paragraph 2b(2) above.

•

•

•
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c . The Agency and the exclusive representatives, through appropriate

representatives, shall meet and negotiate in good fai th for the purposes of
arriving at an agreement concerning conditions of employment affecting
employees of each unit. In addition, the Agency and the applicable exclusive
representative may detennine appropriate techniques, consistent with the pro
visions of section 7119 of Title VII or section 1010 of lliapter 10, as appro
priate, to assist in any negotiation.

d. The rights of an exclusive representative under this section shall
not preclude :

(1) An employee being represented in any grievance proceeding by an
attorney or other representative of the employee's own choosing, other than
the exclusive representative; or

(2) Exercising grievance or appeal rights established by law, rule,
or regulation; except as required by Section 7114 of the CSRA and the AIDI
AFGE agreement.

3. Management Rights

a. Subject to subsection 3b below, nothing in these regulations shall
affect the authority of any Agency management official in accordance with
applicable law:

(1) To detennine the mission, budget, organization, internal
security practices of the Agency and the number of employees in the Agency;

(2) To hire, assign, direct, layoff, and retain individuals in the
Agency or to suspend, remove, or take other disciplinary action against such
individuals, and to detennine the number of members of the Foreign Service
to be promoted and to rerrove the name of or delay promotion of any member in
accordance with regulations prescribed under section 605(b) of the FSA;

(3) To assign work, to make determinations wi th respect to contract
ing out, and to determine the personnel by which the operations of the Agency
shall be conducted;

(4) To fill positions from any appropriate source;

(5) To detennine the need for unifonn personnel policies and proce
dures between or among the agencies to which O1apter 10 applies; and

(6) To take whatever actions may be necessary to carry out the
mission of the Agency during emergencies.

b. NJthing in this section shall preclude the Agency and the exclusive
representative from negotiating:



(1) At. the election of the Agency, on the numbers, types, and
classes of employees or positions assigned to any organizational subdivision,
work project, or tour of duty, or on the technology, methods, and means of
performing work;
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(2) Procedures which Agency management officials will observe in

exerci sing any function un?er thi s section; or

(3) Appropriate arrangements for employees adversely affected by the
exercise of any function under this section by such management officials .

4. Negotiations

a. It is the duty of the Agency and the exclusive representatives to
negotiate in good fai tho This duty includes the obligation:

(1) To approach the negotiations with a sincere resolve to reach a
collective bargaining agreement;

(2) To be represented at the negotiations by duly authorized repre
sentatives prepared to discuss and negotiate on any condition of employment;

(3) To meet at reasonable times and convenient places as frequently
as may be necessary and to avoi d unnecessary delays;

(4) For the Agency to furnish to the exclusive representatives, or
its authorized representative, upon request and to the extent not prohibited
by law, data:

(a) Which is nonnally maintained by the Agency in the regular
course of business;

(b) Which is reasonably available and necessary for full and
proper discussion, understanding, and negotiation of subjects wi thin the
scope of collective bargaining; and

(c) Which does not constitute guidance, advice, counsel, or
training provided for management officials or confidential employees,
relating to collective bargaining.

(5) If agreement is reached, to execute, upon request of any party
to the negotiation, a written document embodying the agreed tenus, and to
take the steps necessary to implement the agreement.

b. An agreement between the Agency and the exclusive representative is
subject to approval by the Administrator or designee.

•

•

•

•
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(1) The Administrator or designee shall approve the agreement within

thirty days after the date the agreement is executed unless the Administrator
or designee finds in writing that the agreement is contrary to applicable
law, rule or regulation.

(2) Unless the Administrator or designee disapproves the agreement
by mald.ng a finding under paragraph 4b(1) above, the agreement shall take
effect and shall be binding on the Agency and the exclusive representative
subject to all applicable laws, orders, and regulations.

c. In the event the parties are unable to agree whether an obligation to
negotiate exists with respect to a matter, the exclusive representatives may
file an application with the FIRA or the FSLRB, as appropriate, pursuant to
regulations of the Authority or the Boatd. The Authority or the Board will
determine whether there is an obligation to negotiate.

d. When negotiations do not result in agreement, either party may as
appropriate request the FSIP or the FSIDP to consider the impasse pursuant
to procedures establisred by such Panel.

e. ~cisions of the Panel shall be binding on the parties during the
term of the collective baIgaining agreement unless the parties agree other
wise.

5. Implementation of Labor-Management Relations at Foreign Service Posts

In accordance wi th the FSA, Chapter 10 - Labor Management Relations, AFSA
and the Agency have agreed to the following policy and guidelines for its
implementation at individual Foreign Service posts.

a. In order to carry out its responsibility to represent all eligible
Foreign Service employees at each post, AFSA will fonnally certify the names
of its official representatives at each post to the Qrlef, 11/R1/IR. H/R1/LR
will notify the AID management officials at such posts of the AFSA certifica
tion and will authorize these management officials to deal with the certified
AFSA representatives in accordance with these guidelines. Collective
dealings at individual posts may not aSSlBlle the character of founal consulta
tion, nor extend to employees at any other post or be regarded as a precedent
at any other individual post.

Once certified, local AFSA representatives shall remain certified until
AFSA officially notifies 11/R1/lR of their replacement, or unti 1 their final
departure from the post where certified, whichever occurs first.

b. Certified AFSA representatives are autoorized to meet wi th the
designated AID management officials regarding implementation of (a) Agency
personnel regulations, and (b) agreements reacred between AFSA and AID under
O1apter 10.



Copies of such new or revised local policies or procedures must be
sent by the designated AID management official to M/fM/lR by memorandum) and
copies should be sent by .AFSA local representatives to AFSA/Washington for
information.

(1) Discussions concerning the implementation of appropriate Agency
regulations) or agreements reacood between AFSA and the Agency under O1.apter
10 at the post may be initiated by either party. The other party shall
grant such request for discussion as soon as practicable. In requesting or
granting requests for discussion at posts under these guidelines) due con
sideration should be given to the amount of official time to be used for such
discussions. Official time is for performance of Agency business and only
insofar as these discussions do not interfere wi th the performance of the
local .AFSA representatives' official duties should official time be
authorized for such discussions.

(2) When designated AID management officials and the local AFSA
representatives agree that a new post policy or procedure should be institu
ted or an existing post policy or procedure be changed) the new or revised
policy or procedure will be published by post notice to employees or brought
to the attention of all employees by sane other appropriate means (e.g) cir
culation of a memorandum by the Mission Director or designee who must be a
management official or confidential employee). The notice accompanying such
new or revised local policies or procedures should indicate that the policies
or procedures in question are the product of discussions between the post's
AID management officials and local AFSA representatives.
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•(3) New or revised local policies or procedures reached under these
guidelines concerning implementation of appropriate Agency regulations) or
agreements reached between the Agency and AFSA under Cl1apter 10) shall conti
nue unti 1 changed by mutual agreement of the post's AID management officials
and the local .AFSA representatives.

c. In addition) local AFSA representatives may raise for discussion with
the designated AID management officials matters wi thin the scope of O1.apter
10 which are entirely wi thin the discretion of the post's management
officials.

(1) Discussions concerning those personnel policies and procedures
which are within the discretion of the post management may be requested by
the certified AFSA representatives at any time.

(2) N=w or revised local policies or procedures reacood in thi s
section concerning matters entirely within the discretion of the post's AID
management officials shall be subject to review any time at the request of
either party except where a term agreement has been reached. New or revi sed
local policies or procedures reached under these guidelines shall be reviewed
upon the arrival at post of a new principal officer. Such review shall be at
the convenience of the new principal officer or acting principal officer •

•

•
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(3) In case of failure to grant a request for discussion under this

section or to agree on the resolution of a local issue after discussion under
either paragraphs 5b or 5c above, the matter wi11 be submitted to the Agency
and AFSA respectively for resolution in accordance with <l1apter 10.

(4) The range of subjects which the local AFSA representatives and
the AID management officials may appropriately discuss will vary in accor
dance with the size, location, and other circumstances of the post and cannot
be enumerated in advance.

(5) The following examples are illustrative, not inclusive, of local
policy matters which may be raised by local AFSA representatives: local
post-flll1ded training; permissible employee activities; post parking regula
tions; duty rosters and work schedules; housir~ and fyrnishings, including
temporary housing; local handling, and procedures for local clearance, of
household effects; procedures for obtaining local medical care; and use of
post facilities.

(6) The following examples are illustrative, not inclusive, of mat
ters which would not be appropriate for local discussion lll1d~r this section:
program matters; post security policies; policies confined to management
officials and confidential employees; municipal, state or national laws; bud
get; and matters under consultation between the Agency and AFSA under Chapter
10.

d. These guidelines concern only collective dealings between AID man
agement officials and the certified AFSA representatives at Foreign Service
posts. Nothing in these guidelines shall preclude an individual employee,
regardless of whether the employee is a member of an O1:ganization, from
bringing matters of personal concern to the attention of appropriate offi
cials under applicable law, rule, regulation, or Chapter 10, or from person
ally selecting a representative in a grievance proceeding.

e. These guidelines do not affect the procedures of the Foreign Service
Grievance System. ..

f. Q.testions concerning the interpretation or application of these guide
lines should be referred by AID managanent officials to M/R1/IR and by local
AFSA representatives to AFSA/Washington.

6. Unfair Labor Practices

a. It shall be an unfair labor practice for the Agency:

(1) To interfere with, restrain, or coerce any employee in the
exercise of any right under Title VII or Chapter 10;



(8) To fail or refuse otherwise to comply with any provision of
Title VII or Utapter 10 as appropriate.

(2) To encourage or discourage membership in any labor organization
by discrimination in connection wi th hiring, tenure, prOlOOtion, or other
conditions of employment;

(3) To sponsor, control, or otherwise assist any labor organization,
other than to furnish upon request custanary and routine services and facili
ties on an impartial basis to labor organizations having equivalent status;

(4) To discipline or otherwise discriminate against an employee
because the employee has filed a complaint or petition, or has given any
information, affidavit, or testiIIlOny under this Chapter;

(5) To refuse to consult or negotiate in good faith with a labor
organization as required under Title VII or Chapter 10;

(6) To fai1 or refuse to cooperate in impasse procedures and impasse
decisions, as required under Title VII or Chapter 10;

(7) To enforce any rule or regulation (other than a'rule or regula
tion implementing section 2302 of Title V, U.S .C., "Prohibited Personnel
Practices," which is in conflict with an applicable collective bargaining
agreement if the agreement was in effect before the date the rule was pre
scribed; or
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•b. It shall be an unfair labor practice for a labor organization:

(1) To interfere with, restrain, or coerce any employee in the
exercise by the employee of any right under Title VII or Chapter 10, as
appropriate;

(2) To cause or attempt to cause the Agency to discriminate against
any employee in the exercise by the employee of any right under Title VII or
iliapter 10;

(3) To coerce, discipline, fine, or attempt to coerce a member of
the labor organization as punishment or reprisal, or for the purpose of
hindering or impeding the member's work performance or productivity as an
employee or the discharge of the member's duties as an employee; .

(4) To discriminate against an employee with regard to the tenns and
conditions of membership in the labor organization on the basis of race,
color, religion, national origin, sex, age, preferential or nonpreferential
Civil Service status, political affiliation, marital status, or handicapping
condition;

•

•
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(5) To refuse to consult or negotiate in good faith with the Agency
as required under Title VII or Chapter 10;

(6) To fail or refuse to cooperate in impasse procedures and impasse
decisions, as required under Title VII or O1apter 10;

(7) To call or participate in a strike, work stoppage, or slow-down,
or to picket the Agency in a labor-management dispute (except that any such
picketing in the United States which does not interfere with the Agency's
operations shall not be considered an unfair labor practice);

(8) To condone any unfair labor practice described in paragraph
6b(7) above by failing to take action to prevent or stop such activity;

(9) To deny manbership to any employee in the unit represented by
the labor organization except:

(a) For failure to tender dues unifonnly required as a condi
tion of acquiring and retaining membership, or

(b) In the exercise of diSCiplinary procedures consistent with
the organization's constitution or bylaws and Ti tIe VII or O1apter 10; or

(10) To fail or refuse otherwise to canply with any provision of
Title VII or Chapter 10.

c. The expression of any personal view, argument, or opinion, or the
making of any statement, which:

(1) Publicizes the fact of a representational election and encour
ages employees to exercise their right to vote in such an election;

(2) Corrects the record with respect to any false or misleading
statement made by any person; or

(3) Infonns employees of the Government's policy relating to labor
management relations and representation, if the expression contains no threat
of reprisal or force or promise of benefit and was not made under coercive
conditions, shall not:

(a) Constitute an unfair labor practice under Title VII or
Chapter 10, or

(b) Constitute grounds for the setting aside of any election
conducted under Title VII or Chapter 10.
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a. A three-year agreement automatically renewable for successive

one-year periods has been negotiated between A.LD. and AFGE. Copies of
the agreement (Att. B) have been distributed to all A.LD. members of the
Civil Service Bargaining Unit, supervisors and management officials.

b. Agreement provisions will govern if there is any conflict between
other Agency instructions/directives and the agreement.

8. Dues Deductions

a. If the Agency has received from any Foreign Service employee or
employee in the AFGE bargaining unit a written assignment authorizing the
Agency to deduct from the salary of that employee amounts Ear the payment
of regular and periodic dues of the exclusive representative, the Agency
shall honor the assignment. Any such assigrnnent shall be made at no cost
to the exclusive representatives or employees. An assignment may not be
revoked for a period of one year or in accordance with an agreement
between the parties.

b. An assignment for deductions of dues shall terminate when:

(1) the labor organization ceases to be the exclusive
representative;

(2) the individual ceases to receive a salary from the Agency;

(3) the individual is suspended or expelled from membership in
the exclusive representative; or

(4) a member of the AFGE bargaining unit moves into a supervisory
or other position excluded from the unit.

9. Use of Official Time

a. The following shall apply to the use of official time:

(1) Any member of a bargaining unit representing the exclusive
representative of that unit in the negotiation of a collective bargaining
agreement under Title VII or Ch. 10 shall be authorized official time
(excused absence) for such purposes, including attendance at impasse
proceedings, during the time the employee otherwise would be in a duty
status. The number of employees for whom official time is authorized
under this paragraph shall not exceed the number of individuals designated
as representing the Agency foe such purposes.

•

•

•

•
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(2) Activities performed by any employee relating to the internal
business of a labor organization, such as the solicitation of membership,
distribution of literature, election of union officials, and collection of
dues shall be performed during the time the employee is in a nonduty status.

(3) Except as provided in paragraph 9a(1) above, the F1RA or the
FSlRB, as appropriate, shall determine whether any employee participating
for, or on behalf of, a labor organization in any phase of proceedings before
the Authority or Board shall be authorized official time for such purpose
during the time the employee would otherwise be in a duty status.

(4) Except as provided in paragraphs 9a(1) , (2) and (3) above, any
employee-member of the uni t shall be granted official time in accordance with
agreements between the parties.

b. Organization meetings, whether open to all employees, or closed,
shall be conducted during nonduty hours of the employees involved.

Savings Provision

Policies, regulations and procedures established under and decisions issued
under E.O.s 11491 or 11636 or under any other E.O., as in effect on the
effective date of the FSA or the <:sRA, as appropriate, shall remain in full
force and effect unti 1 revised or revoked by the President, or tmless super
seded by specific provisions of the law or by regulations or decisions issued
pursuant to the Pets, or applicable judicial decisions, or by agreement
between the parties, as may be appropriate.
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ATTACHMENT 4A

TITLE VII, CIVIL SERVICE REFORM ACT OF 1978

Subpart F-Labor-Management and Employee
Relations

CHAPTER 71-LABOR-MANAGEMENT RELATIONS

SUBCHAPTER I-GENERAL PROVISIONS

§ 7101. Findings and purpose
(a) The Congress finds that- .

(1) experience in both private and public employment indi
cates that the statutory protection of the right of employees to
organize, bargain collectively, and participate through labor
organizations of their own choosing in decisions which affect
them-

(A) safeguards the public interest,
(B) contributes to the effective conduct of public business,

and
(C) facilitates and encourages the amicable settlements of

disputes between employees and their employers involving
conditions of employment; and

(2) the public interest demands the highest standards of
employee performance arid the continued development and
implementation of modern and progressive work practices to
facilitate arid improve employee perfonnance and the efficient
accomplishment of the operations of the Government.

Therefore, labor organizations and collective bargaining in the civil
service are in the public interest.

(b) It is the purpose of this chapter to prescribe certain rights and
obligations of the employees of the Federal Government and to estab
lish procedures which are designed to meet the special requirements
and needs of the Government. The provisions of thIS chapter should be
interpreted in a manner consistent with the requirement of an effective
and efficient Government. (Pub. L. 95-454, Oct. 13, 1978, 92 Stat. 1192.)

§ 7102. Employees' rights
Each employee shall have the right to form, join, or assist any labor

organization, or to refrain from any such activity, freely and without
fear of penalty or reprisal, and each employee shall be protected in the
exercise of such right. Except as otherwise provided under this chapter,
such right includes the right-

(1) to act for a labor organiz,.tj,in in the capacity of a repre
sentative and the right, in that capacity, to present the views of
the labor organization to heads of agencies and other officials of
the executive br.anch of the Government, the Congress, or other
appropriate authorities, and

(2) to engage in collective bargaining with respect to condi
tions of employment through representatives chosen by employees
under this chapter.

(Pub. L, 95-454, Oct. 13, 1978,92 Stat. 1192.)
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§ 7103. Definitions; application

(a) For the purpose of this chapter-
(1) "person" means an individual, labor organization, or

agency;
(2) "employee" means an individual

(A) employed in an agency; or
(B) whose employment in an agency has ceased because of

any unfair labor practice under section 7116 of this title and
who has not obtained any other regular and substantially
equivalent employment, as determined under regulations pre
scribed by the Federal Labor Relations Authority;

but does not include-
(i) an alien or noncitizen of the United States who occupies

a position outside the United States;
(ii) a member of the uniformed services;
(iii) a supervisor or a management official;
(iv) an officer or employee in the Foreign Service of the

United States employed in the Department of State, the
International Communication Agency, the United States In
ternational Development Cooperation Agency, the Depart
ment of Agriculture, or the Department of Commerce; or

(v) any person who participates in a strike in violation
of section 7311 of this title;

(3) "agency" means an Executive agency (including a nonap
propriated fund instrumentality described in section 2105 (c) of
this title and the Veterans' Canteen Service. Veterans' Admin
istration) , the Library of Congress, and the Government Printing
Office, but does not include-

(A) the General Accounting Office;
(B) the Federal Bureau of Investigation;
(C) the Central Intelligence Agency;
(D) the National Security Ap:ency;
(E) the TennessE'e VallE'Y Authority;
(F) the FE'deral Labor Relations Authority; or
(G) the Federal Service ImpassE's Panel;

(4) "labor organization" means an orrranization composed in
whole or in part of employees, in which employees participate
and pay dues. and which has as a purpose the dealinp: with an
a,2'ency concerning grievances and conditions of employment, but
does not include-

( A) an or,2'anization which, bv its constitution. bylaws,
tacit agrE'ement among- its members. or otherwisE', denies
membership because of race. color. creerl, national ori,2'in, sex,
ag-e. prE'ferpntial or nonpreferential ('i,-il service statllS. politi
cal affiliation. marital status. or handicapping- condition;

(B) an oTg-anization which advocatE's the overthrow of
the C'onstitutional form ofg-overnment of the United States;

(C) an or!!"anization sponsored bv an ag-encv: or
(D) an orQ'ani7ation which narticipatps in'the conduct of

a strike arrainst thp GovernmE'nt or anv ag-encv therE'of or
impo~es a duty or oblig-ation to conduct, ·assist. Of participate
in such a strike;

76-352 0 - 81 - 9
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(5) "dues" means dues, fees, and assessments;
(6) "Authority" means the Federal Labor Relations Authority

described in section 7104 (a) of this title;
(7) "Panel" means the Federal Service Impasses Panel de

scribed in section 7119 (c) of this title:
(8) "collective bargaining agreement" means an agreement

entered into as a result of collective bargaining pursuant to the
provisions of this chapter;

(9) "grievance" means any complaint-
(A) by any employee concerning any matter relating to

the employment of the employee;
(B) by any labor organization concerning any matter

relating to the employment of any employee; or
(q) by any employee, la.bor organization, or agency con

cernmg-
(i) the effect or interpretation, or a claim of breach,

of a collective bargaining agreement; or
(ii) any claimed violation, misinterpretation, or mis

application of any law, rule, or regulation affecting con
ditions of employment;

(10) "supervisor" m~ans an individual employed by an agency
having authority in the interest of the agency to hire, direct,
assign, promote, reward, transfer, furlough, layoff, recall, sus
pend, discipline, or remove employees, to ad;ust their grievances,
or to effectively recommend such action, if the exercise of the
authority is not merely routine or clerical in nature but requires
the consistent exercise of independent judgment, except that,
with respect to any unit which includes firefighters or nurses, the
term "supervisor" includes onIv those individuals who devote a
preponderance of their employment time to exercising such
authority;

(11) "management official" means an individual employed by
an agency in a position the duties and responsibilities of which
require or authorize the individual to formulate, determine, or
influence the policies of the agency;

(12) "collective bargaining" means the performance of the
mutual obligation of the representative of an agency and the
exclusive representative of emplovees in an appropriate unit in
the agency to meet at reasonable times and to consult and bargain
in a good-faith effort to reach agreement with respect to the
conditions of employment affecting sllch emploYe€s and to exe
cute, if requested bv either party, a written document incorporat
ing any collective barl!aining agreement reached, but the obli
gation referred to in this paragraph does not compel either party
to atn'ee to a nroposal or to make a concession;

(13) "confidential emplovee" means an emplovee who acts in
a confidential capacity with respect to an individual who formu
lates or effectllates management policies in the field of labor
management relations:

(14) "conditions of employment" means personnel policies,
practices, and matters, whether established by rule, regulation,
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•or otherwise, affecting working conditions, except that such term
does not include policies, practices, and matters-

(A) relating to political activities prohibited under sub
chapter III of chapter 73 of this title;

(B) relating to the classification of any position; or
(C) to the extent such matters are specifically provided

for by Federal statute;
(15) "professional employee" means-

(A) an employee engaged in the performance of work-
(i) requiring knowledge of an advanced type in a

field of science or learning customarily acquired by a
prolonged course of specialized intellectual instruction
and study in an institution of higher learning or a. hospi
tal (as distinguished from knowledge acquired by a gen
eral academic education, or from an apprenticeship, or
from training in the performance of routine mental,
manual, mechanical, or physical activities) ;

(ii) requiring the consistent exercise of discretion and
judgment in its performance;

(iii) which is predominantly intellectual and varied
in character (as distinguished from routine mental, man
ual, mechanical, or physical work) ; and

(iv) which is of such character that the output pro
duced or the result accomplished by such work cannot
be standardized in relation to a given period of time; or

(B) an employee who has completed the courses of special
ized intellectual instruction and study described in subpara
graph (A) (i) of this paragraph and is performing related
work under appropriate direction or guidance to qualify the
employee as a professional employee described in subpara
graph (A) ofthis paragraph;

(16) "exclusive representative" means any labor organization
which-

(A.) is certified as the exclusive representative of employ
ees in an appropriate unit pursuant to section 7111 of this
title; or

(B) was recognized by an agency immediately before the
effective date of this chapter as the exclusive representative
of employees in an appropriate unit-

(i) on the basis of an election, or
(ii) on any basis other than an election,

and continues to be so recognized in accordance with the pro
visions of this chapter;

(17) "firefighter" means any employee engaged in the perform
ance of work directly connected with the control and extinguish
ment of fires or the maintenance and use of firefighting apparatus
and equipment; and

(18) "United States" means the 50 States. the District of
Columbia, the Commonwealth of Puerto Rico, Guam, the Virgin
Islands, the Trust Territory of the Pacific Islands, and any terri
tory or possession of the United States.

•

•

•
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(b) (1) The President may issue an order excluding any agency or
subdivision thereof from coverage under this chapter if the President
determines that-

(A) the agency or subdivision has as a primary function intelli
gence, counterintelligence, investigative, or national security
work, and

(B) the provisions of this chapter cannot be applied to that
agency or subdivision in a manner consistent with national security
requirements and considerations.

(2) The President may issue an order suspending any provision
of this chapter with respect to any agency, installation, or activity
located outside the 50 States and the District of Columbia, if the Presi
dent determines that the suspension is necessary in the interest of
national security. (Pub. L. 95-454, Oct. 13, 1978, 92 Stat. 1192;
amended Pub. L. 96-465, Oct. 17, 1980, 94 Stat. 2168.)

§ 7104. Federal Labor Relations Authority
(a) The Federal Labor Relations Authority is composeu of tlm>e

members, not more than :2 of whom may be adherents of the same poli
tical party. No member shall engage in any other business or l'mploy
ment or hold another office or position in the Government of the United
States except as otherwise provided by law.

(b) ~lembers of the Authority shall be appointed by the President
by and with the advice and consent of the Senate, and may be removed
by the President only upon notice and hearing and only for inefficiency,

. neglect of duty, or malfeasance in office. The President shall designate
one member to serve as Chairman of the Authoritv.

(c) (1) One of the original members of the Authority shall be
appointed for a term of 1 year, one for a term of 3 years, and the Chair
man for a term of 5 years. Thereafter, each member shall be appointed
for a term of 5 years.

(2) Notwithstanding paragraph (1) of this subsection, the term of
any member shall not expire before the earlier of-

(A) the date on which the member's successor takes office, or
(B) the last day of the Congress beginning after the date on

which the member's term of office would (but for this subpara
graph) expire.

An individual chosen to fill a vacancy shall be appointed for the
unexpired term of the member replaced.

(d) A vacancy in the Authority shall not impair the right of the
remaining members to exercise all of the powers of the Authority.

(e) The Authority shall make an annual report tn ~he President for
transmittal to the Congress which shall include information as to the
cases it has heard and the decisions it has rendered.

(f) (1) The General Counsel of the .\.uthority shall be appointed
by the President, by and with the advice and consent of the Senate,
for a term of 5 years. The General Counsel may be removed at any time
by the President. The General Counsel shall hold no other office or posi
tion in the Government of the United States except as provided by
law.

(2) The General Counsel may-
(A) investigate alleged unfair labor practices under this

chapter,
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(B) file and prosecute complaints under this chapter, and
(C) exercise such other powers of the Authority as the Author

ity may prescribe.
(3) The General Counsel shall have direct authority over, and

responsibility for, all employees in the office of General Counsel, includ
ing employees of the General Counsel in the regional offices of the
Authority. (Pub. L. 95-454, Oct. 13, 1978,92 Stat. 1196.)
§ 7105. Powers and duties of the Authority

(a) (1) The Authority shall provide leadership in establishing poli
cies and guidance relating to matters under this chapter, and, except
as otherwise provided, shall be responsible for carrying out the purpose
of this chapter.

(2) The Authority shall, to the extent provided in this chapter and
in accordance with regulations prescribed by the Authority-

(A) determine the appropriateness of units for labor organiza
tion representation under section 7112 of this title;

(B) supervise or conduct elections to determine "hether a
labor organization has been selected as an exclusive representative
by a majority of the employees in an appropriate unit and other
wise administer the provisions of section 7111 of this title relating
to the according of exclusive recognition to labor organizations;

(C) prescribe criteria and resolve issues relating to the granting
of national consultation rights under section 7113 of this titlc;

(D) prescribe criteria and resolve issues relating to determining
compelling need for agency rules or regulations under section
7117 (b) ofthis title;

(E) resolves issues relating to the duty to bargain in good faith
under section 7117 (c) ofthis title; .

(F) prescribe criteria relating to thc granting of consultation
rights with respect to conditions of employment under section
7117(d) ofthistitle;

(G) conduct hearings and resolve complaints of unfair labor
practices under section 7118 of this title;

(H} resolve exceptions to arbitrator's awards under section 7122
of this title; and

(1) take such other actions as are necessary and appropriate
to effectively administer the provisions of this chapter.

(b) The Authority shall adopt an official seal which shall be judi
cially noticed.

(c) The principal office of the Authority shall be in or about the
Distric' ?f Columbia, but the Authority may meet and exercise any
or all of Its powers at any time or place. Except as otherwise expressly
provided by law, the Authority may, by one or more of its members
or by such agents as it may designate, make any appropriate inCJuiry
necessary to carry out its duties wherever persons subject to this chap
ter are located. Any member who participates in the inquiry shall not
be disqualified from later participating in a decision of the Authority
in any case relating to t he inquiry.

(d) The Authority shall appoint an Executive Director and such
regional directors, administrative law judges under section 3105 of
this title, and other individuals as it may from time to time find neces-

•

•

•
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sary for the proper performance of its functions. The Authority may
delegate to officers and employees appointed under this subsection
authori: y to perform such duties and make such expenditures as may
be necessary.

(e) (1) The Authority may delegate to any regional diJ;ector its
authority under this chapter-

(A) to determine whether a group of employees is an appro
priate unit;

(B) to conduct investigations and to provide for hearings;
(C) to determine whether a question of representation exists

and to direct an election; and
(D) to supervise or conduct secret ballot elections and certify

the results thereof.
(2) The Authority may delegate to any administrative law judge

appointed under subsection (d) of this section its authority under
section 7118 of this title to determine whether any person has engaged
in or is engaging in an unfair labor practice.

(f) If the Authority delegates any authority to any regional direc
tor or administrative law judge to take any action pursuant to subsec
tion (e) of this section, the Authority may, upon application by any
interested person filed within 60 days after the date of the action,
review such action, but the review shall not, unless specifically ordered
by the Authority, operate as a stay of action. The Authority may
affirm, modify, or reverse any action reviewed under this subsection.
If the Authority does not undertake to gran' review of the action
under this subsection within 60 days after the later of-

(1) the date of the action; or
(2) the date of i he filing of any application ·under this sub

section for review of the action;
the action shall become the action of the Authority at the end of such
60-day period.

(g) In order to carry out its functions under this chapter, the
Authority may-

(1) hold hearings;
(2) administer oaths, take the testimony or deposition of any

person under oath, and issue subpenas as provided in section 7132
of this title; and

(3) may require an agency or a labor organization to cease
and desist from violations of this chapter and require it to take
any remedial action it considers appropriate to carry out the
policies of this chapter.

(h) Except as provided in section 518 of title 28, relating to litiga
tion before the Supreme Court, attorneys designated by the Authority
may appear for the Authority and represent the Authority in any civil
action brought in connection with any function carried out by the
Authority pursuant to this title or as otherwise authorized by law.

(i) In the exercise of the functions of the Authoritv under this title,
the Authority may request from the Director of the Office of Personnel
Management an advisory opinion concerning the proper interpretation
of rules, regulations, or policy directives issued by the Office of Person
nel Management in connection with any matter before the Authority.
(Pub. L. 95-454, Oct. 13, 1978, 92 Stat. 1196.)
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•§ 7106. Management rights
(a) Subject to subsection (b) of this section, nothing in this chapter

shall affect the authority of any management official of any agency
(1) to determine the mission, budget, organization, number of

employees, and internal security practices of the agency; and
(2) in accordance with applicable law&-

(A) to hire, assign, direct, layoff, and retain employees in
the agency, or to suspend, remove, reduce in grade or pay, or
take other disciplinary action against such employees;

(B) to assign work, to make deteoninations with respect to
contracting out, and to determine the personnel by which
agency operations shall be conducted;

(C) with respect to filling positions, to make selections for
appointments from-

(i) among properly ranked and certified candidates for
promotion; or

(ii) any other appropriate source; and
(D) to take whatever actions may be necessa.ry to carry out

the agency mission during emergencies.
(b) Nothing in this section shall preclude any agency and any labor

organization from negotiating-
(1) at the election of the agency, on the numbers, types, and

grades of employees or positions assigned to any organizational
subdivision, work project, or tour of duty, or on the technology,
methods, and means of performing work;

(2) procedures which management officials of the agency will
observe in exercising any authority under this section; or

(3) appropriate arrangements for employees adversely affected
by the exercise of any authority under this section by such man
agement officials.

(Pub. L. 95-454, Oct. 13, 1978,92 Stat. 1198.)

•
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SUBCHAPTER II-RIGHTS AND DUTIES OF AGENCIES
AND LABOR ORGANIZATIONS

§ 7111. Exclusive recognition of labor organizations
(a) An agency shall accord exclusive recognition to a labor organi

zation if the organization has been selected as the representative, in a
secret ballot election, by a majority of the employees in an appropriate
unit who cast valid ballots in the election.

(b) If a petition is filed with the Authority
(1) by any person alleging-

(A) In the case of an appropriate unit for which there is
no exclusive representative, that 30 percent of the employees
in the appropriate unit wish to be represented for the purpose
of collective bargaining by an exclusive representative, or

(B) in the case of an appropriate unit for which there is
an exclusive representative, that 30 percent of the employees
in the unit allege that the exclusive representative is no longer
the representative of the majority of the employees in the
unit; or

(2) by any person seeking clarification of, or an amendment
to, a certification then in effect or a matter relating to representa
tion;

the Authority shall investigate the petition, and if it has reasonable
cause to believe that a question of representation exists, it shall provide
an opportunity for a hearing (for which a transcript shall be kept)
after reasonable notice. If the Authority finds on the record of the
hearing that a question of representation exists, the AuthorIty shall
snpervise or conduct an election on the question by secret ballot and
shall certify the results thereof. An election under this subsection shall
not be conducted in any appropriate unit or in any subdivision thereof
within which, in the preceding 12 calendar months, a valid election
nnder this subsection has been held.

(c) A labor organization which-
(1) hl1" been designated by at least 10 percent of the employees

in the up:' ,.;pecified in any petition filed pursuant to subsection
(b) of this section;

(2) has submitted a valid copy of a current or recently expired
collective bargaining agreement for the unit; or

(3) has submitted other evidence that it is the exclusive rep-
resentative of the employees involved;

may intervene with respect to a petition filed pursuant to subsection
(b) of this section and shall be placed on the ballot of any election
under such subsection (b) with respect to the petition.

(d) The Authority shall determine who is eligible to vote in any
election under this section and shall establish rules governing any such
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election, which shall include rules allowing employees eligible to vote
the opportunity to choose-

(1) from labor organizations on the ballot, that labor organi
zation which the employees wish to have represent them; or

(2) not to be represented by a labor organization.
In any election in whICh no choice on the ballot receives a majority of
the votes cast, a runoff election shall be conducted between the two
choices receiving the highest number of votes. A labor organization
which receives the majority of the votes cast in an election shall be
certified by the Authority as the exclusive representative.

(e) A labor organization seeking exclusive recognition shall sub
mit to the Authority and the agency involved a roster of its officers
and representatives, a copy of its constitution and bylaws, and a
statement of its objectives.

(f) Exclusive recognition shall not be accorded to a labor
organization-

(1) if the Authority determines that the labor organization
is subject to corrupt influences or influences opposed to demo
cratic J;>rinciples;

(2) III the case of a petition filed pursuant to subsection (b) (1)
(A) of this section, if there is not credible evidence that at least
30 percent of the employees in the unit specified in the petition
wish to be represented for the purpose of collective bargaining
by the labor organization seeking exclusive recognition;

(3) if there is then in effect a la"iul written collective bar
gaining agreement between the agency involved and an exclusive
representative (other than the labor organization seeking ex
clusive recognition) covering any employees included in the unit
specified in the petition, unles&--

(A) the collective bargaining agreement has been in effect
for more than 3 years, or

(D) the petition for exclusive recognition is filed not more
than 105 days and not less than 60 days before the expiration
date of the of the collective bargaining agreement; or

(4) if the Authority has, within the previous 12 calendar
months. conducted a secret ballot election for the unit described
in any petition under this section and in such election a majority
of the employees voting chose a labor organization for certifica
tion as the unit's exclusive representative.

(g) Nothing in this sectlofl <;hall be construed to prohibit the waiv
ing of hearings by stipulation for the purpose of a consent election in
conformity with regulations and rules or decisions of the Authority.
(Pub. L. 95-454, Oct. 13, 1978, 92 Stat. 1199.)
§ 7112. Determination of appropriate units for labor organiza

tion representation
(a) (1) The Authoritv shall determine the appropriateness of any

unit. The Authority shall determine in each case whether, in order to
ensure employees the fullest freedom in exercising the rights g"Uar
anteed under this chapter, the appropriate unit should be established
on an agency, plant, installation, functional, or other basis and shall
determine any unit to be an appropriate unit only if the determination

•
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will ensure a clear and identifiable community of interest among the
employees in the unit and will promote effective dealings with, and
efficiency of the operations of, the agency involved.

(b) A unit shall not be determined to be appropriate under this
section solely on the basis of the extent to which employees in the pro
posed unit have organized, nor shall a unit be determined ttl be appro
priate if it includes-

(1) except as provided under section 7135 (a) (2) of this title,
any management official or supervisor;

(2) a confidential employee;
(3) an employee engaged in personnel work in other than a

purely clerical capacity;
(4) an employee engaged in administering the provisions of

this chapter;
(5) both professional employees and other employees, unless a

majority of the professional employees vote for inclusion in the
unit;

(6) any employee engaged in intelligence, counterintelligence,
investigative, or security work which directly affects national
security; or

(7) any employee primarily en~aged in investigation or audit
functions relating to the work of individuals employed by an
agency whose duties directly affect the internal security of the
agency, but only if the functions are undertaken to ensure that
the duties are discharged honestly and with integrity.

(c) Any employee who is engaged in administering any provision
of law relating to labor-management relations may not be represented
by a labor organization- -

(1) which represents other individuals to whom such provision
applies; or

(2) which is affiliated directly or indirectly with an organiza
tion which represents other individuals to whom such provision
applies.

(d) Two or more units which are in an agency and for which a
labor organization is the exclusive representative may, upon petition
by the agency or labor organization, be consolidated with or without
an election into a single larger unit if the Authority considers the
larger unit to be appropriate. The Authority shall certify the labor
organization as the exclusive representntive of the. new larger unit.
(Pub. L. 95-454, Oct. 13,1978,92 Stat. 1200.)

§ 7113. National consultation rights
(a) (1) If, in connection with any agency, no labor organization

has been accorded exclusive recognition on an agency basis, a labor
organization which is the exchlsive representative of a substantial
number of the employees of the agency, as determined in accordance
with criteria prescribed by the Authority, shall be granted national
consultation rights by the agency. National consultation rights shall
terminate when the labor organization no longer meets the criteria
prescribed by the Authority. Any issue relating to any labor organi
zation's eligibility for, or continuation of, national consultation rights
shall be subject to determination by the Authority.
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•(B) exercising grievance or appellate rights established by
law, rule, or regulation;

except in the case of grievance "or appeal procedures negotiated under
this chapter.

(b) The duty of an agency and an exclusive representative to
negotiate in good faith under subsection (a) of this section shall in
clude the obligation-

(1) to approach the negotiations with a sincere resolve to
reach a collective bargaining agreement;

(2) to be represented at the negotiations by duly authorized
representatives prepared to discuss and negotiate on any condi
tion of employment;

(3) to meet at reasonable times and convenient places as fre
quently as may be necessary, and to avoid unnecessary delays;

(4) in the case of an agency, to furnish to the exclusive rep
resentative invol ved, or its authorized representative, upon request
and, to the extent not prohibited by law, data-

(A) which is normallv maintained by the agency in the
regular course of business;

(B) which is reasonably available and necessary for full
and proper discussion, understanding, and negotiation of sub·
jects within the scope of collective bargaining; and

(C) which docs not constitute guidance, advice, counsel,
or training provided for management officials or supervisors,
relating to collective bargaining; and

(5) if agreement is reached, to execute on the request of any
party to the negotiation a written document embodying the atrreed
terms, and to take such steps as are necessary to implement such
agreement.

(c) (1) An agreement between any agency and an exclusive rep
resentative shall be subject to approval by the head of the agency.

(2) The head of the agency shall approve the agreement within
30 days from the date the agreement is exe~uted if the agreement is
in accordance "ith the provisions of this chal'ter and any other appli
cable law, rule, or regulation (unless the agency has granted an excep
tion to the provision) .

(3) If the head of the agency does not approve or disapprove the
agreement within the 30-day period, the agreement shall take effect
and shall be binding on the agency and the exclusive representative
subiect to the provisions of this chapter and any other aIlplicable law,
rule. or reg-ulation.

(4) A iocal agreement subject to a national or other controlling
agreement at a hi,Q"her level shall be approved under the procedures of
the controlling agreement or, if none, under regulati9ns prescribed by
the agency. (Pub. L. 95-454, Oct. 13, 1978, 92 Stat. 1202.)
§ 7115. Allotments to representatives

(a) If an agency has received from an employee in an appropriate
unit a written assignment "hich authorizes the agencv to deduct from
the pay of the employee amounts for the payment' of regular and
periodic dues of the exclnsive representative of the unit, the agency
shall honor the assignment and make an appropriate allotment pur-
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(b) (1) Any labor organization having national consultation rights
in connection with any agency under subsection (a) of this section
shall-

(A) be informed of any substantive change in conditions of
employment proposed by the agency, and

(B) be permitted reasonable time to present its views and rec
ommendations regarding the changes.

(2) If any views or recommendatIOns are presented under para
graph (1) of this subsection to an agency by any labor organization

(A) the agency shall consider the views or recommendations
before taking final action on any matter with respect to which the
views or recommendations are presented; and

(B) the agency shall provide the labor organization a written
statement of the reasons for taking the final action.

(c ) Nothing in this section shall be construed to limit the right of
any agency or exclusive representative to engage in collective bar
gaining. (Pub. L. 95-454, Oct. 13, 1978,92 Stat. 1201.)
§ 7114. Representation rights and duties

(a) (1) A labor organization which has been accorded exclusive
recognition is the exclusive representative of the employees in the unit
it represents and is entitled to act for, and negotiate collective bargain
ing agreements covering, all employees in the unit. An exclusive repre
sentative is responsible for representing the interests of all employees
inthe unit it represents without discrimination and without regard to
labor organizatIOn membership.

(2) An exclusive representative of an appropriate unit in an agency
shall be given the opportunity to be represented at-

(A) any formal discussion between one or more representatives
of the agency and one or more employees in the unit or their
representatives concerning any grievance or any personnel policy
or practices or other ~eneral condition of employment; or

(B) any examinatIOn of an employee in the unit by a repre
sentative of the agency in connection with an investigation if

(i) the employee reasonably believes that the examination
may result in disciplinary action against the employee j and

(ii) the employee requests representation.
(3) Each agency shall annually infonn its employees of their rights

under paragraph (2) (B) ofthis subsection.
(4) Any agency and any exclusive representative in any appro

priate unit in the agency, tr,:""gh appropriate representatives, shall
meet and negotiate in good faith for the purposes of arriving at a

.coll~ctive bargaini~g agreement. In addition, the agency and the .ex
clusIve representatIve may determine appropriate techniques, consIst
ent with the provisions of section 7119 of this title~ to assist in any
negotiation.

(5) The rights of an exclusive representative under the provisions
of this subsection shall not be construed to preclude an employee
from-

(A) being represented bv an attorney or other representative,
other than the exclusive representative, of the employee's own
choosing in any grievance or appeal action; or
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•suant to the assignment. Any such allotment shall be made at no cost
to the exclusive representative or the employee. Except as provided
under subsection (b) of this section, any such assignment may not be
revoked for a period of 1 year.

(b) An allotment under subsection (a) of this section for the deduc
tion of dues with respect to any employee shall terminate when

(1) the agreement between the agency and the exclusive rep
resentative involved ceases to be applicable to the employee; or

(2) the employee is suspended or expelled from membership
in the exclusive representatIve.

(c) (1) Subject to paragraph (2) of this subsection, if a petition
has been filed with the Authority by a labor organization alleging that
10 percent of the employees in an appropriate unit in an agency have
membership in the labor organization, the Authority shall investiO'ate
the petition to determine its validity. Upon certificatIOn by the Auttor
ity of the validity of the petition, the agency shall have a duty to nego
tiate with the labor organization solely concerning the deduction of
dues of the labor organization from the pay of the members of the
labor organization who are employees in the unit and who make a vol
untary allotment for such purpose.

(2) (A) The provisions of paragraph (1) of this subsection shall
not apply in the case of any appropriate unit for which there is an
exclusive representative.

(B) Any agreement under paragraph (1) of this subsection between
a labor organization and an agency with respect to an appropriate unit
shall be null and void upon the certification of an exclusive representa
tive of the unit. (Pub. L. 95-454, Oct. 13, 1978, 92 Stat. 1203.)
§ 7116. Unfair labor practices

(a) For the purpose of this chapter, it shall b" an unfair labor
practice for anagency-

(1) to interfere with, restrain, or coerce any employee in the
exercise by the employee of any right under (his chapter;

(2) to encourage or discourage membership. in any labor
organization by discrimination in connection with hiring, tenure,
promotion, or other conditions of employment;

(3) to sponsor, control, or otherwise assist [Illy labor organiza
tion. other than to furnish. upon request, i'ustomary and routine
services and facilities if the services and facilities are also fur
nished on an impartial basis to other labor organizations having
equivalent status;

(4) to discipline or otherwise discriminate agninst an employee
because the employee has fjl,:d a complaint, atlhbvit. or petition, or
has given any information or testimony under this chapter;

(5) to refuse to consult or negotiate in good faith with a
labor organization as required by this chapter;

(6) to fail or refuse to cooperate in impasse procedures and
impasse decisions as required by this chapter;

(7) to enforce any rule or regulation (other than a rule or
regulation implementing section 2:102 of this title) which is in
conflict with any applicable collective bargaining agreement if
the agreement was in effect before the date the rule or regulation
was prescribed; or

•
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(8) to otherwise fail or refuse to comply with any provision
of this chapter.

(b) For the purpose of this chapter, it shall be an unfair labor
practice for a labor orga~ization-. .

(1) to interfere WIth, restram, ?r coerce any. employee m the
exercise by the employee of any rIght under thIS chapter;

(2) to cause or at~empt to cu;use an agency to (liscrimi~nte
against any employee In the exerCIse by the employee of any rIght
under this chapter;

(3) to coerce, disci~line, fine, or attempt to coerce a member
of the labor org-anizatlOn as punishment, reprisal, or for the pur
pose of hindermg or impeding the member's work performance
or productivity as an employee or the discharge of the member's
duties as an employee;

(4) to discriminate against an employee with regard to the
terms or conditions of membership in the labor organization on
the basis of race, color, ereed, national origin, sex, age, preferential
or nonpreferential civil service status, political affiliation, marital
status, or handicapping condition;

(5) to refuse to consult or negotiate in good faith with an
agency as required by this chapter;

(6) to fail or refuse to cooperate in impasse procedures and
impasse decisions as required by this chapter;

(7) (A) to call, or participate in, a strike, work stoppage, or
slowdown, or picketing of an agency in a labor-management
dispute if such picketing interferes with an agency's operations,
or

(B) to condone any activity described in subparagraph (A)
of this paragraph by failing to take action to prevent or stop
such activity; or

(8) to otherwise fail or refuse to comply with any provision
of this chapter.

Nothing in paragraph (7) of this subsection shall result in any infor
mational picketing which does not interfere with ari agency's opera
tions being considered as an unfair labor practice.

(c) For the purpose of this chapter it shall be an unfair labor
practice for an exclusive representative to deny membership to any
employee in the appropriate unit represented by such exclusive repre
sentative except for failure-

(1) to meet reasonable occupation!'.! standards uniformly
required for admission, or

(2) to tender dues uniformly required as a condition of acquir-
ing and retaining membership.

This subsection does not preclude any labor organization from enforc
ing discipline in accordance with procedures under its constitution or
bylaws to the extent consistent with the provisions of this chapter.

(d) Issues which can properly be raised under an appeals procedure
may not be raised as unfair labor practices prohibited under this sec
tion. Except for matters wherein, under section 7121 (e) and (f) of this
title, an employee has an option of using the negotiated grievance pro
cedure or an appeals procedure, issues which can be raised under a
grievance procedure may, in the discretion of the aggrieved party, be



raised under the grievance procedure or as an unfair labor practice
under this section, but not under both procedures.

(e) The expression of any personal view, argument, opinion or the
making of any statement which.;.....

(1) publicizes the fact of a representational election and encour
ages employees to exercise their right to vote in such election,

(2) corrects the record with respect to any false or misleading
statement made by any person, or

(3) informs employees of the Government's policy relating to
labor-management relations and representation,

shall not, if the expression contains no threat of reprisal or force or
promise of benefit or was not made under coercive conditions, (A) con
stitute an unfair labor practice. under any provision of this chapter, 01'

(B) constitute grounds for the setting aside of any election conducted
under any provIsions of this chapter. (Pub. L. 95-454, Oct. 13, 1978,
92 Stat. 1204.)
§ 7117. Duty to bargain in good faith; compelling need; duty to

consult
(a) (1) Subject to paragraph (2) of this subsection, the duty to bar

gain in good faith shall, to the extent not inconsistent with any Federal
law or any Government-wide rule or regulation, extend to matters
which are the subject of any rule or regulation only if the rule or regu
lation is not a Government-wide rule or regulation.

(2) The duty to bargain in good faith shall, to the extent not incon
sistent with Federal law or any Government-wide rule or regulation,
extend to matters which are the subject of any agency rule or regulation
referred to in paragraph (3) of this subsection only if the Authority
has determined under subsection (b) of this section that no compelling
need (as determined under regulations prescribed by the Authority)
exists for the rule or regulation.

(3) Paragraph (2) of the subsection applies to any rule or regulation
issued by any agency orissu~d by any primary national subdivision of
such agency. unless an exclusive representative represents an appropri
ate unit including not less than a majority of the employees in the
issuing agency or primary national subdivision, as the case may be, to
whom the rule or regulation is applicable.

(b) (1) In any case of collective bargaining in which an exclusive
representative alleges that no compelling need exists for any rule or
regulation referred to in subsection (a) (3) of this section which is
then in effect and which governs any matter at issue in such collec
tive bargaining, the Authority shall determine under paragraph (2)
of this subsection, in accordance with regulations prescribed by the
Authority, whether such a compelling need exists.

(2) For the purpose of this section, a compelling need shall be
determined not to exist for any rule or regulation only if-

(A) the agency, or primary national subdiVIsion, as the case
may be, which issued the rule or regulation informs the Authority
in writing that a compelling need for the rule or regulation does
not exist; or

(B) the Authority determines that a compelling need for a
rule or regulation does not exist.
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(3) A hearing may be held, in the discretion of the Authority,
before a determination is made under this subsection. If a hearing is
held, it shall be expedited to the extent practicable and shall not
include the General Counsel as a party.

(4) The agency, or primary national subdivision, as the case may
be, which issued the rule or regulation shall be a necessary party at
any hearing under this subsection.

(c) (1) Except in any case to which subsection (b) of this section
applies, if an agency involved in collective bargaining with.an exclu
sive representative alleges that the duty to bargain in good faith does
not extend to any matter, the exclusive representative may appeal the
allegation to the Authority in accordance with the provisions of this
subsection.

(2) The exclusive representative may, on or before the 15th day
after the date on which the agency first makes the allegation referred
to in paragraph (1) of this subsection, institute an appeal under this
subsection by-

(A) filing a petition with the Authority; and
(B) furnishing a copy of the petition to the head of the agency.

(3) On or before the 30th day after the date of ·the receipt by the
head of the agency of the copy of the petition under paragraph (2) (B)
of this subsection, the agency shall-

(A) file with the Authority a statement
(i) withdrawing the allegation; or
(iI) setting forth in full its reasons supporting the allega

tion; and
(B) furnish a copy of such statement to the exclusive

representative.
(4) On or before the 15th day after the date of the receipt by the

exclusive representative of a copy of a statement under paragraph
(3) (n) of this subsection, the exclusive representative shall file with
the Authority its response to the statement.

(5) A hearing may be held, in the discretion of the Authority,
before a determination is made under this S11 bsection. If a hearing is
held. it shall not include the General Counsel as a party.

(6) The Authority shan expedite proceedings uncleI' this subsrction
to the extent practicable and shall issue to the exclusive representa
tive and to the agency a written decision on the allegation and specific
reasons therefor at the earliest practicable date.

(d) (1) A labor organization which is the eXl:lllslve representative
of a substantial number of employees, determined in accordance with
c~iteria prescribed by.the Authority, shall be granted consultation
rIghts by any agency WIth respect to any Government-wide rule 01' reg
ulation issued by the agency effecting anv substantive change in any
condition of employment. Snch consultation rights shall terminate
when the labor organization no IClIlger meets the criteria prescribed
by the Authority. Any issue relating to a labor organization's eligibil
ity for. or ?ontinuation of, sl.lch consultation rights shall be subject to
determinatIOIIl by the AuthOrIty.

(2) A labor organization having consultation rights under para
graph (1) of this subsection shall-
. (A) be informed of any substantive change in conditions of

employment proposed by the agency, and
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•(B) shall be permitted reasonable time to present its views
and recommendations regarding the changes.

(3) If any views or recommendations are presented under para
graph (2) of this subsection to an agency by any labor organization

(A) the agency shall consider the views or recommendations
before taking final action on any matter with respect to which the
views or recommendations are presented; and

(B) the agency shall provide the labor organization a written
statement of the reasons for taking the final action.

(Pub. L. 95-454, Oct. 13,1978,92 Stat. 1205.)
§ 7118. Prevention of unfair labor practices

(a) (1) If any agency or labor organization is charged by any
person with having engaged in or engaging in an unfair labor prac
tice, the General Counsel shall investigate the charge and may issue
und cause to be served upon the agency or labor organization a com
plaint. In any case in whIch the General Counsel does not issue a com
plaint because the charge fails to state an unfair labor practice, the
General Counsel shall provide the person making the charge a written
statement of the reasons for not issuinO' a complaint.

(2) Any complaint under paragrapl1 (1) of this subsection shall
contain a notice-

(A) ofthe charge;
(n) that a hearing will be held before the Authority (or any

member thereof or before an individual employed by the
authority and designated for such purpose) ; and

(C) of the time and place fixed for the hearing.
(3) The labor organizatIOn or agencv involved shall have the right

to file an answer to the original and any amended complaint and to
appear in person or otherwise and give testimony at the time and place
fixed in the complaint for the hearing.

(4) (A) Except as provided in subparagraph (B) of this para
graph, no complaint shall be issued based on any alleged unfair labor
pmctice which occurred more than 6 months before the filing of the
charge with the Authority.

(B) If the General Counsel determines that the person filing any
charge was :prevented from filing the charge during the 6-month period
rpferred to III subI?aragraph (A) of this paragraph by reason of-

(i) any failure of the agency or labor organization against
which the charge is made to perform a duty owed to the person,
or

(ii) any concealment which prevented discovery of the
al1eged unfair labor practice during the 6-month period,

the General Counsel may issue a complaint based on the charge if
the charge was filed during the 6-month period beginning on the day
of the discovery bv the person of the nlh'fred unfnir labor practice.

(5) The General Counsel may prescribe regulations providing for
informal methods by which the allegerl unfair labor practice may be
rcsolverl prior to the issuance of a complaint.

(6) The Authority (or anv membrr thereof or any individual
employed bv the Authority and designated for such purpose) shall con
duct ahear'ing on the complaint not earlier than 5 days after the date

•
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on which the complaint is served. In the discretion of the individual
or individuals conducting the hearing, any person involved may be
allowed to intervene in the hearing and to present testimony. Any such
hearing shall, to the extent practicable, be conducted in accordance
with the provisions of subchapter II of chapter 5 of this title, except
that the parties shall not be bound by rules of evidence, whether statu
tory, common law, or adopted by a court. A transcript shall be kept
of the hearing'. After such a hearing the Authority, in its discretion,
may upon notIce receive further evidence or hear argument.

(7) If the Authority (or any member thereof or any individual
employed by the Authority and designated for such purpose) deter
mines after any hearing on a complamt under paragraph (5) of this
subsection that the preponderance of the evidence received demon
strates that the agency or labor organization named in the complaint
has engaged in or is engaging in an unfair labor practice, then the
individual or individuals conducting the hearing shall state in writing
their findings of fact and shall issue and cause to be served on the
agency or labor organization an order-

(A) to cease and desist from any such unfair labor practice
in which the agency or labor organization is engaged;

(B) requiring the parties to renegotiate a collective bargain
ing agreement in accordance with the order of the Authority and
requiring that the agreement, as amended, be given retroactive
effect;

(C) requiring reinstatement of an employee with backpay in
accordance with section 5596 of this title; or

(D) including any combination of the actions described in sub
paragraphs (A) through (C) of this paragraph or such other
action as will carry out the purpose of this chapter.

If any such order requires reinstatement of an employee with backpay,
backpay may be required of the agency (as provided in section 5596
of this title) or of the labor organization: as the case may be, which is
found to have engaged in the unfair labor practice involved.

(8) If the individual or individuals conducting the hearing deter
mine that the preponderance of the evidence received fails to demon
strate that the agency or labor organization named in the complaint
has engaged in or is engaging in an unfair labor practice, the indi
vidual or individuals shall state in writing their findings of fact and
shall issue an order dismissing the complaint.

(b) In connection with any matter before the Authority in any
proceeding under this section, the Authority may request, in accord
ance with the provisions of section 7105 (i) of this title, from the
Director of the Office of Personnel Management an advisory opinion
concerning the proper interpretation of rules, regulations, or other
policy directives issued by the OffiC'e of Personnel Management. (Pub.
L. 95-454, Oct. 13,1978,92 Stat. 1207.)
§ 7119. Negotiation impasses; Federal Service Impasses Panel

(a) The Federal Mediation and Conciliation Service shall provide
services and assistance to agencies and exclusive representatives in the
resolution of negotiation impasses. The Service shall determine under
what circumstances and in what manner it shall provide services and
assistance.
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•(b) If voluntary arrangements, including the services of the Fed
eral Mediation and Conciliation Service or any other third party
mediation, fail to resolve a negotiation impasse---

(1) either party may request the Federal Service Impasses
Panel to consider the matter, or

(2) the parties may agree to adopt a procedure for binding
arbitration of the negotiation impasse, but only if the procedure
is approved by the Panel.

(c) (1) The Federal Service Impasses Panel is an entity within the
Authority, the function of which is to provide assistance in resolving
negotiation impasses between agencies and exclusive representatives.

(2) The Panel shall be composed of a Chairman and at least six
other members, who shall be appointed by the President, solely on the
basis of fitness to perform the duties and functions involved, from
among individuals who are familiar with Government operations and
knowledgeable in labor-management relations.

(3) Of the original members of the Panel, 2 members shall be
appointed for a term of 1'year, 2 members shall be appointed for a term
of 3 years, and the ChaIrman and the remaining members shall be
appointed for a term of 5 years. Thereafter each member shall be
appointed for a term of 5 years, except that an individual chosen to fill
a vacancy shall be appointed for the unexpired term of the member
replaced. Any member of the Panel may be removed by the President.

(4) The Panel may appoint an Executive Director and any other
individuals it may from time to time find necessary for the proper per
formance of its duties. Each member of the Panel who is not an
employee (as defined in section 2105 of this title) is entitled to pay at
a rate equal to the daily equivalent of the maximum annual rate of
basic pay then currently paid under the General Schedule for each
day he is engaged in the performance of official business of the Panel,
including travel time, and is entitled to travel expenses as provided
under section 5703 of this title.

(5) (A) The Panel or its designee shall promptly investigate any
impasse presented to it under subsection (b) of thIS section. The Panel
shall consider the impasse and shall either-

(i) recommend to the parties procedures for the resolution of
the impasse; or

(ii) assist the parties in :-~~olving the impasse through what
ever methods and procedures, including factfinding and recom
mendations, it may consider appropriate to accomplish the purpose
of this section.

(B) If the parties do not arrive at a settlement after assistance by
the Panel under subparagraph (A) of this paragraph, the Panel
may-

(i) hold hearings;
(ii) administer oaths, take the testimony or deposition of any

person under oath, and issue subpenas as provided in section
7132 of this title; and

(iii) take whatever action is necessary and not inconsistent
with this chapter to resolve the impasse.

(C) Notice of any final action of the Panel under this section shall
be promptly served upon the parties, and the action shall be binding

•
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on such parties during the term of the agreement, unless the parties
agree otherwise. (Pub. L. 95-454, Oct. 13, 1lJ78, 92 Stat. 1208.)
§ 7120. Standards of conduct for labor organizations

(a) An agency shall only accord recognition to a labor organiza
tion that is free from corrupt influences and influences opposed to
basic democratic principles. Except as provided in subsection (b) of
this section, an organization is not required to prove that it is free
from such influences if it is subject to governing requii'ements adopted
by the organization or by a national or international labor 'organiza
tion or fedemtion of labor organizations with which it is afiiliated,
01' in which it participates, containing explicit and detailed provisions
to which it subscribes calling for-

(1) the maintenance of democratic procedures and practices
including provisions for periodic elections to be conducted sub
ject to recognized safeguards and provisions defining and secur
ing the right of individual members to participate in the affairs
of the organization, to receive fair and equal treatment under the
governing rules of the organization, and to receive fair process
in disciplinary proceedings;

(2) the exclusion from office in the organization of persons
affiliated with communist or other totalitarian movements and
persons identified with corrupt influences;

(3) the prohibition of business or financial interests on the
part of organization officers and agents which conflict with their
duty to the organization and its members; and

(4) the maintenance of fiscal integrity in the conduct of the
affairs of the organization, including provisions for accounting
and financial controls and regular financial reports or summaries
to be made available to members.

(b) Notwithstanding the fact that a labor organization has
adopted or subscribed to standards of conduct as provided in subsec
tion (a) of this section, the organization is required to furnish evi
dence of its freedom from corrupt influences or influences opposed to
basic democratic principles if there is reasonable cause to believe that-

(1) the organization has been suspended or expelled from, or
is subject to other sanctions, by a parent labor organization, or
federation of organizations with which it had been affiliated,
because it has demonstrated an unwillingness or inability to com
ply with governing requirements comparable in purpose to those
required by subsection (a) of this section; or .

(2) the organization is in fact subject to influences that would
preclude recognition under this chapter.

(c) A labor organization which has or seeks recognition as a rep
resentative of employees under this chapter sh:l.J1 file financial and
other reports with the Assistant Secretary of Labor for Labor Manage
ment Relations, provide for bonding of officials and employees of the
organization, and comply with trusteeship and election standards.

(d) The Assistant Secretary shall prescribe such regulations as are
necessary to carry out the purposes of this section. Such regulations
shall conform generally to the principles applied to labor organiza
tions in the private sector. Complaints of violations of this section



shall be filed with the Assistant Secretary. In any matter arising
under this section, the Assistant Secretary may require a labor organi
zation to cease and desist from violations of this section and require
it to take such actions as he considers appropriate to carry out the
policies of this section.

(e) This chapter does not authorize participation in the manage
ment of a labor organization or acting as a representative of a labor
organization by a management official, a supervisor, or a confidential
employee, except as specifically provided in this chapter, or by an
employee if the participation or activity would result in a conflict or
apparent conflict of interest or would otherwise be incompatible with
Ill,w or with the official duties of the employee.

(f) In the case of any labor org-anization which by omission or
commission has willfully and intentIOnally, with re~ard to any strike,
work stoppage, or slowdown, violated section 7116(b) (7) of this title,
the Authority shall, upon an appropriate finding by the Authority of
such violation-

(1) revoke the exclusive recognition status of the labor orO'a
nization, which shall then immediately cease to be legally entitled
and obligated to represent employees in the unit; or

(2) take any other approprIate disciplinary action.
(Pub. L. 95-454, Oct. 13, 1978, 92 Stat. 1210.)
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SUBCHAPTER III-GRIEVANCES, APPEALS, AND
REVIEW

§ 7121. Grievance procedures
(a) (1) Except as provided in paragraph (2) of this subsection,

any collective bargaimng agreement shall provide procedures for the
settlement of grievances, includin~ questions of arbitrability. Except
as provided in subsections (d) ana (e) of this section, the procedures
sh.all. b~ the exclusive procedures for resolving grievances which fall
withm Its coverage.

(2) Any collective bargaining agreement may exclude any matter
from the application of the grievance procedures which are provided
for in the agreement.

(b) Any negotiated grievance procedure referred to in subsection
(a) of this sectIOn shall-

(1) be fair and simpIe,
(2) provide for expeditious processing, and
(3) include procedures that-

(A) assure an exclusive representative the right, in its
own behalf or on behalf of any employee in the unit repre
sented by the exclusive representative, to present and process
grievances;

(B) assure such an employee the right to present a QTiev
ance in the employee's own behalf, and assure the exclusive
representative the right to be present during the grievance
proceeding; and

(C) provide that any grievance not satisfactorily settled
under the negotiated grievance procedure shall be subject
to binding arbitration which may be invoked by either the
exclusive representative or the agency.

(c) The preceding subsections of this section shall not apply with
respect to any grievance concerning-

(1) any claimed violation of subchanter III of chapter 73 of
this title (relating to prohibited political activities) ;

(2) retirement, life insurance, or health insurance:
(3) a suspension or removal ',n;1er section 7532 of this title;
(4) any examination, certification, or appointment; or
(5) the classification of any position which does not result in

the reduction in gorade or pay of an employee.
(d) An aggrieved employee affected bv a prohibited personnel

practice under section 2302(b) (1) of this title which also falls under
the coverage of the negotiated grievance procedure may raise the
matter under a statntory pror.ednre or the neg'otiated procedure, but
not both. An employee shall be deemed to have exercised his option
under this subsection to raise the m.atter under either a statutorv pro
cednre or the negotiatrd procedure at snch time as the emnloyee timely
initiates an action under the applicable statutory procedure or timely



files a grievance in writing, in accordance with the provisions of the
parties' negotiated procedure, whichever event occurs first. Selection
of the negotiated procedure in no manner prejudices the right of an
aggrieved employee to request the Merit Systems Protection Board to
review the final decision pursuant to section 7702 of this title in the
case of any personnel action that could have been appealed to the
Board, or, wliere applicable, to request the Equal Employment Oppor
tunity Commission to review a final decision in any other matter
involving a complaint of discrimination of the type prohibited by any
law administered by the Equal Employment Opportunity Commission.

(e) (1) :Mattel'S covered under sections 430J and 7512 of this title
which al~o fall within the coverage of the negotiated grievance proce
dure may, in the di~cretion of the aggrieved employee, be raised either
under the appellate procedures of section 7701 of this title or under
the negotiated grievance procedure, but not both. Similar matters
which arise under other personnel systems applicable to employees
covered by this chapter may, in the discretion of the aggrieved
employee, be raised either under the appellate procedures, if any,
applicable to those matters, or under the negotiated grievance proce
dure, but not both. An employee shall be deemed to have exercised his
option under this subsection to raise a matter either under the applica
ble appellate procedures or under the negotiated grievance procedure
at such time as the employee timely files a notice of appeal under the
applicable appellate procedures or timely files a grievance in writing
in accordance with the provisions of the parties' negotiated grievance
procedure, whichever event OCcurs first.

(2) In matters covered under sections 4303 and 7512 of this title
which have been raised under the negotiated grievance procedure in
accordance with this section, an arbitrator shall be governed by section
7701 (c) (1) of this title, as applicable.

(f) In matters covered under sections 4303 and 7512 of this title
which have been raised under the negotiated grievance procedure in
accordance with this section, section 7703 of this title pertaining to
judicial review shall apply to the award of an arbitrator in the same
manner and under the same conditions as if the matter had been
decided by the Board. In matteI'S similar to those covered under sec
tions 4303 and 7512 of this title which arise under other personnel
systems and which an aggrieved employee has raised under the nego
tiated grievance procedure, judicial review of an arbitrator's award
may be obtained in the same manner and on the same basis as could
be obtainecl of a final decision in such matters raised under applicable
appellate procedures. (Pub. L. 9i>--±i:i4, Oct. 13, 1978, 92 Stat. 1211;
amended Pub. L. 96-54, Aug. 14, 1979,93 Stat. 383.)

§ 7122. Exceptions to arbitral awards
(a) Either party to arbitration under this chapter may file with the

Authority an exception to any arbitrator's award pursuant to the
arbitration (other than an award relating to a matter described in
section 7121 (f) of this title). If upon review the Authority finds that
the award is deficient-

(1) because it is contrary to any law, rule, or regulation; or
(2) on other grounds similar to those applied by Federal courts

in private sector labor-management relations;
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the Authority may take such action and make such recommendations
concerning the award as it considers necessary, confiistent with appli
cable laws, rules, or regulations.

(b) Ii no exception to an arbitrator's award is filed under subsec
tion (a) of this section during the 30-day period beginning on the date
of such award, the award shall be final and binding. An agency shall
take the actions required by an arbitrator's final award. The award
may include the payment of backpay (as provided in section 5596 of
this title). (Pub. L. D5-454, Oct. 13,1978,92 Stat. 1212.)
~ 7123. Judicial review; enforcement

(a) Any person aggrieved by any final order of the Authority
other than an order under-

(1) section 7122 of this title (involving an award by an arbi
trator), unless the order involves an unfair lubor practice under
section 7118 of this title, or

(2) section 7112 of this title (involving un appropriate unit
determination) ,

may, during the 60-day period beginning on the date on which the
order was issued, institute an action for judicial review of the Author
ity's order in the United States court of appeals in the circuit in which
the person resides or transacts business or in the Fnited States Court
of Appeals for the District of Columbia.

(b) The Authority may petition any appropriate United States
court of appeals for the enforcement of any order of the Authority
and for appropriate temporary relief or restraining order.

(c) Upon the filing of a petition under subsection (a) of this
section for judicial review or under subsection (b) of this section for
enforcement, the Authority shall file in the court the record in the
proceedings, as provided in section 2112 of title 28. Upon the filing of
the petition, the court shall cause notice thereof to be served to the
parties involved, and thereupon shall have jurisdiction of the proceed
mg and of the question determined therein and may grant any tem
porary relief (including a temporary restraining order) it considers
just and proper, and may make and enter a decree affirming and
enforcing, modifying and enforcing as so modifiecl, or setting aside in
whole or in part the order of the Authority. The filing of a petition
under subsection (a) or (b) of this section shall not operate as a stay
of the Authority's order unless the court specifically orders the stay.
Review of the Authority's order shall be on the record in accordance
with section 706 of this title. No objectior. that has not been urged
before the Authority, or its designee, shall Cc (;0nsidered by the court,
unless the failure or neglect to urge the objection is excused because
of extraordinary circumstances. The findings of the Authority with
respect to questions of fact, if supported by substantial evidence on
the record considered as a whole, shall be conclusive. If any person
applies to the court for leave to adduce additional evidence and shows
to the satisfaction of the court that the additional evidence is material
and that there were reasonable grounds for the failure to adduce the
evidence in the hea.r~ng befo,re the Authority, or its designee, the court
!1lay o~der the addItIOnal eVIdence to be taken before the Authority, or
Its desIgnee, and to be made a part of the record. The Authority may



modify its findings as to the facts, or make new findings by reason of
additional evidence so taken and filed. The Authority shall file its
modified or new findings, which, with respect to questions of fact, if
supported by substantial evidence on the record con~idered as a whole,
shall be conclusive. The Authority shall file its l'l'commendations, if
any, for the modification or setting aside of its original order. Upon
the filing of the record with the court, the jurisdiction of the court
shall be exclusive and its judgment and decree ~hall be final, except
that the judgment and decree shall be subject to review by the
Supreme Court of the United States upon writ of certiorari or cer
tification as provided in section 1254 of title 28.

(d) The Authority may, upon issuance of a complaint as pro
vided in section 7118 of this title charging that any person has engaged
in or is engaging in an unfair labor practice, petition any United
States district court within any district in which the unfair labor prac
tice in question is alleged to have occurred or in which such person
resides or transacts busrness for appropriate temporary relief (includ
ing a restraining order). Upon the filinO" of the petition, the court shall
cause notice thereof to be served upon the person, and thereupon shall
have jurisdiction to grant any temporary relief (including a temporary
restraining order) it considers just and proper. A court shall not grant
any temporary relief under this section if it would interfere with the
ability of the agency to carry out its essential functions or if tlie
Authority fails to establish probable cause that an unfair labor
practice IS being committed. (Pub. L. 95-454, Oct. 13, 1978, 92 Stat.
1213.)
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SUBCHAPTER IV-ADMI~ISTRATIVEAND OTHER
PROVISIONS

§ 7131. Official time
(a) Any employee representing an exclusive representative in the

negotiation of a collective bargaining agreement under this chapter
shall be authorized official time for such purposes, including attend
ance at impasse proceeding, during the time the employee otherwise
would be in a duty status. The number of employees for whom official
time is authorized under this subsection shall not exceed the number
of individuals designated as representing the agency for such purposes.

(b) Any activities performed by any employee relating to the
internal business of a labor organization (including the solicitation of
membership, elections of labor organization officials, and collection of
dues) shall be performed during the time the employee is in a non·
duty status.

(c) Except as provided in subsection (a) of this section, the
Authority shall determine whether any employee participating for, or
on behalf of, a labor organization in any phase of proceedings before
the Authority shall be authorized official time for such purpose during
the time the employee otherwise would be in a duty status.

(d) Except as provided in the preceding subsections of this
section-

(1) any employee representing an exclusive representative, or
(2) in connection with any other matter covered by this chap

ter, any employee in an appropriate unit represented by an
exclusive representative,

shall be granted official time in any amount the agency and the exclu
sive representative involved agree to be reasonable, necessary, and in
the public interest. (Pub. L. 95-454, Oct. 13, 1078, 92 Stat. 1214.)

§ 7132. Subpenas
(a) Any member of the Authority, the General Counsel, or the

Panel, any administrative law judge appointed by the Authority under
section 3105 of this title, and any employee of the Authority desig
nated by the Authority may-

(1) issue subpenas requiring the attendance and testimony of
witnesses and the production of ~v~umentary or other evidence
from any place in the United States; and

(2) administer oaths, take or order the taking of depositions,
order responses to written interrogatories, examine witnesses, and
receive evidence.

No subpena shall be issued under this section which requires the dis
closure of intramanagement guidance, advice, counsel, or training
within an agency or between an agency and the Office of Personnel
Management.



(b) In the case of contumacy or failure to obey a subpena issued
under subsection (a) (1) of this section, the United States district court
for the judicial district in which the person to whom the subpena is
addressed resides or is served may issue an order requiring such person
to appear at any designated place to testify or to produce documentary
or other evidence. Any failure to obey the order of the court may be
punished by the court as a contempt thereof.

(c) Witnesses (whether appearing voluntarily or under subpena)
shall be paid the same fee and mileage allowances which are paid sub
penaed witnesses in the courts of the United States. (Pub. L. 9~54,
Oct. 13, 1978, 92 Stat. 1214.)
§ 7133. Compilation and publication of data

(a) The Authority shall maintain a file of its proceedings and copies
of all available agreements and arbitration decisions, and shall publish
the texts of its decisions and the actions taken by the Panel under sec
tion 7119 of this title.

(b) All files maintained under subsection (a) of this section shall
be open to inspection and reproduction in accordance with the provi
sions of sections 552 and 552a of this title. (Pub. L. 95-454, Oct. 13,
1978,92 Stat. 1215.)
§ 7134. Regulations

The Authority, the General Counsel, the Federal Mediation and
Conciliation Service, the Assistant Secretary of Labor for Labor Man
agement Relations, and the Panel shall each prescribe rules and reg
ulations to carry out the provisions of this chapter applicable to each
of them, respectively. Provisions of subchapter II of chapter 5 of
this title shall be applicable to the issuance, revision, or repeal of any
such rule or regulation. (Pub. L. 9~54, Oct. 13,1978,92 Stat. 1215.)
§ 7135. Continuation of existing laws, recognitions, agreements,

and procedures
(a) Nothing contained in this chapter shall preclude-

(1) the renewal or continuation of an exclusive recognition,
certification of an exclusive representative, or a lawful agreement
between an agency and an exclusive representative of its employ
ees, which is entered into before the effective date of this chapter;
or

(2) the renewal, continuation, or initial according of recogni
tion for units of management officials or supervisors represented
by laLor organizations which historically or traditionally repre
sent rmuiagement officials or supervisors in private industry and
which hold exclusive recognition for units of such officials or su
pervisors in any agency on the effective date of this chapter.

(b) Policies, regulations, and procedures established under and
decisions issued tmder Executive Orders 11491, 11616, 11636, 11787,
and 11838, or under any other Executive order, as in effect on the effec
tive date of this chapter, shall remain in full force and effect until
revised or revoked by the President, or unless superseded by specific
provisions of this chapter or by regulations or decisions issued pur
suant to this chapter. (Pub. L. 95-454, Oct. 13, 1978, 92 Stat. 1215.)
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PREAMBLE

The Agency for International Development (A.I.D.) and the American
Federation of Government Employees, AFL-CIO, affirm that the public
purposes to which A.I.D. is dedicated can be advanced thru understanding
and cooperation achieved thru collective bargaining in those areas in
which bargaining is appropriate in the Federal Service.

NOW, THEREFORE, with the foregoing in mind, the Union and the Agency, in
order to advance A.I.D.'s objectives and the well-being of its employees,
enter into this Agreement which shall constitute the negotiated general
Agreement between A.I.D. and the American Federation of Government
Employees, AFL-CIO.
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ARTICLE 1

PARTIES TO THE AGREEMENT AND DEFINITION OF UNIT

This Agreement is made and entered into, by and between the Agency for
International Development (A.I.D.), hereinafter referred to as the
"Agency", and the American Federation of Government Employees, AFL-CIO,
hereinafter referred to as the "Union" and collectively known as the
"Parties", under authority of Title VII of The Civil Service Reform Act
of 1978 (CSRA), hereinafter referred to as Title VII.

The Unit covered by this Agreement per ASLMR Case No. 22-2801 (RO)
consists of all professional and non-professional General Schedule and
Wage Grade Employees, Administratively Determined employees (AD) and
Student Aides employed by the Agency for International Development,
Agency-wide. Excluded from the unit are any supervisor, management
official, confidential employee, employee engaged in personnel work in
other than a purely clerical capacity, employees in the immediate Office
of the Inspector General, the Office of Inspections and Investigations,
the Office of Security and Office of the Inspector General for
Audit/Washington, and Foreign Service employees in accordance with
Section 7103 and Section 7112(b) of Title VII.
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ARTICLE 2

DURATION AND SCOPE OF AGREEMENT

Section 1. This Agreement shall remain in full force for two years. It
shall renew itself automatically for each successive one-year period,
effective on the expiration date of this agreement, unless written notice
is given by either Party to the other not less than 60 days, nor more
than go days prior to the termination date, and/or subsequent termination
date that it is desired to amend, modify, or terminate the Agreement. In
the event notice is given to amend, modify, or terminate, the Parties
shall begin negotiations not later than 30 days prior to the termination
date. If negotiations are not concluded prior to the expiration date,
this Agreement will continue in full force and effect until a new
Agreement is signed.

Section 2. The provisions of this Agreement may be amended or modified
at any time by the written mutual Agreement of the Parties.

Section 3. The Agency agrees to reproduce this Agreement and provide a
copy to each member of the Unit. Three hundred (300) copies will be
furnished to the Union.
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ARTICLE 3

EMPLOYEE RIGHTS AND RESPONSIBILITIES

Section 1. Each employee has the right, freely and without fear of
penalty or reprisal, to form, join, and assist labor organizations or
refrain from such activity; and each employee shall be protected in the
exercise of this right. Except as otherwise expressly· provided in Title
VII, the right to assist a labor organization extends to participation in
the management of the organization, and acting for the organization in
the capacity of an organization representative, including presentation of
its views to officials of the Agency, the Executive Branch, the Congress,
or other appropriate authority.

Section 2. The Parties also affirm the rights of employees to be free
from discrimination based upon race, color, religion, sex, national
origin, age, physical or mental handicap, or partisan political
affiliation, as defined and prescribed in Title 5, USC, Section 7153;
Title VII of the Civil Rights Act of 1964, as amended in 1972; Executive
Orders 11478 and 11222 (Code of Ethics); 29CFR, Part 1613 and FPM
Regulation Part 720, Secti9n 720.901. The Agency will make every effort
to assure equitable treatment for all personnel.

Section 3. The Parties agree that they will work cooperatively to
improve the work environment, work relationships, and job satisfactions
of employees.

Section 4. It is understood that from time to time employees
partIcIpation will be requested in approved charity campaigns in response
to community needs, bond drives, or other such activities not related to
the performance of official duties. Such requests are not intended nor
should they be interpreted as requiring that employees participate. The
Parties acknowledge that the decision to participate is the sole choice
of the individual employee.

Section 5. Nothing in this Agreement shall require an employee to become
or remain a member of a labor organization, or to pay money to the
organization, except pursuant to a voluntary written authorization by a
member for the payment of dues thru payroll deductions.
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ARTICLE 4

UNION REPRESENTATION RIGHTS AND DUTIES

Section 1. The Union is the exclusive representative of the employees in
the bargaining unit and is entitled to act for, and negotiate collective
bargaining agreements covering all employees in the unit. The Union is
responsible 'for representing the interests of all employ~es in the
bargaining unit without discrimination and without regard to labor
organization membership.

Section 2. The Union shall be given the opportunity to be represented at:

•

•
A. Any formal discussion between one or more representatives of the

Agency and one or more employees in the unit or their
representatives concerning any grievance or any personnel policy
or practices or other general condition of employment; or

B. Any examination of an employee in the unit by a representative of
the Agency in connection with an investigation if,

(1) The employee reasonably believes that the examination may
result in disciplinary action against the employee; and

(2) The employee requests representation.
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ARTICLE 5

LABOR MANAGEMENT COMMITTEE AND CONSULTATION

Section 1. The Parties will establish a Labor/Management Committee for
the purpose of reviewing and discussing their common interest in
maintaining labor-management cooperation.

Concerning the establishment and operation of the Committee, the Parties
agree to the following:

A. Each Party will name three representatives and three alternates
to the Committee. The representatives and the alternates will be
responsible officials of each Party, capable of fully
representing their organizations. Resource persons may be
designated when necessary to assist in a specific matter
scheduled for discussion.

B. Meetings will be held no less than once each quarter of the
calendar year, preferably in January, April, July, and October.

C. The Committee will establish its own procedures and methods of
operation concerning such items as agenda, meeting dates and
location, etc. Agendas will be exchanged by the Parties ten (10)
working days prior to meetings. However, this will not prevent
issues being added to the agenda up to 24 hours before the
meeting. However, grievances properly related to Article 31,
Grievance and Arbitration Procedure, of this Agreement, will not
be discussed.

D. Discussions on implementation of regulations dealing with
conditions of employment or the contract will be a Committee
function and may include investigations, studies, reports and
recommendations.

Section 2. The Agency will provide ten (10) working days for the Union
to indicate whether it wishes further consultation/negotiations on
matters submitted to the Union for comment. If the Union requests such
further consultation/negotiations, the Parties will arrange to take
whatever additional steps are necessary to resolve the matter. Both
Parties recognize, however, that occasionally there may be situations
where particularly prompt action is required. In such situations, Union
and Agency officials will cooperate in meeting the Agency's urgent
operational requirements and the Union's need to respond on an immediate
basis.
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ARTICLE 6

OFFICERS AND STEWARDS

Section 1. The Parties mutually agree that an effective steward system
is of value to the employees, the Union and the Agency. In recognition
thereof, the Agency will recognize a maximrnn of twenty (20) stewards in
addition to the Chief Steward and other' elected officers of the Union.

Section 2. The Agency will recognize one steward for every 100 employees
in the bargaining unit within the maximum of 20 stewards. The Union
agrees that not more than two (2) stewards shall be employed by a single
Bureau or Office within a building. Where less than 100 employees are
located in a building, the Union may assign one steward to represent
these employees within the overall limitation of 20 stewards. The Union
will make every effort to assign a steward to the Bureau and Building in
which he is currently employed; however, the Parties recognize this may
not be possible in every case.

Section 3. Within ninety (90) days after the effective date of this
agreement, the Union will provide the Agency with a listing of officers
and stewards, indicating the stewards' assigned organizational units of
responsibility. Such listing will also be posted on Union bulletin
boards.

Section 4. Union representatives and staff not employed by the Agency
will be allowed admission to buildings and offices of the Agency fQr
purposes of meeting with local Union officers, stewards, and Agency
representatives, provided the Union representatives are properly
identified.

Section 5. The Agency will advise the Union prior to placing Union
officers or stewards on TDY for more than ten (10) working days.
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ARTICLE 1

OFFICIAL TIME

Section 1. Employees of the Agency as defined in Section 1103 (a)(2) of
Title VII, who are representatives of the Union are entitled to the use
of official time as reasonable and necessary to engage in formal meetings
with the Agency and to represent employees in grievance cases.

section 2. Employees of the Agency as defined in Section 1103 (a)(2) of
Title VII, who are stewards are entitled to the use of official time as
reasonable and necessary to assist employees in the preparation of
grievances and to represent employees in the grievance procedure.

section 3. Employees in the bargaining unit are entitled to the use of
official time as reasonable and necessary to discuss and prepare a
grievance or a potential grievance and to be present at meetings
concerning their grievance.

Section 4. The initial determination of what is reasonable time is
primarily a supervisory responsibility.

section 5•. The use of official time as permitted in sections 1,2 and 3
above specifically excludes internal Union business.

section 6. Officers, stewards and employees who find it necessary to be
absent from their work during regular duty hours as provided for above
shall:

A. Personally inform the supervisor and obtain authorization to
leave his/her regularly assigned duties. Supervisors will concur
unless they determine that an urgent work situation demands
otherwise.

B. Personally provide supervisors with notification at the time of
their return to regular work duty and notify the timekeeper of
the time away from regular duty.

Section 1. The provisions of this article apply to eligible officers and
stewards five (5) working days, or sooner if mutually agreed after the
Union identifies such individuals in writing to the Chief, Labor
Relations Staff.
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Section 8. The Union may request that each of its officers and stewards
selected to attend training programs relative to the interpretation and
implementation of this agreement or other matters of mutual concern be
granted official time of 240 hours total per contract year. A maximum of
two officers or stewards may use 40 hours each. . other officers or
stewards may utilize a maximum of 24 hours per contract year not to
exceed the total of 240 hours per contract year. However, official time
may not be granted for internal Union business. The Agency recognizes
the usefulness of granting official time for these purposes.
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ARTICLE 8

Dues Withholding

Section 1. The Agency agrees to withhold dues for employees:

A. Who are identified to the Agency by the Union as members of the
Union in good standing;

B. Who voluntarily complete and submit to the Union for transmittal
to the Agency, Standard Form 1187, Request and Authorization for
Voluntary Allotment of Compensation for Payment of Employee
Organization Dues;

C. Who receive compensation sufficient to cover the total amount of
the deduction; and

D. Who are in the unit.

Section 2. The Union agrees to:

A. Inform and educate its members on the voluntary nature of the
system for the deduction of Union dues including the conditions
under which the deduction may be revoked;

B. Purchase and distribute to its members Standard Form 1187;

C. Notify the Labor Relations Office, in writing, of the current
dues schedule and any changes thereto as they occur; the
President, Vice-President, Secretary, or Treasurer of AFGE Local
1534 are authorized to certify the dues schedule or changes
thereto and to certify SF 1187(s) and any other documentation
relating to withholding of Union dues;

D. Forward properly executed and certified SF 1187(s) to the Labor
Relations Office on a timely basis;

E. Promptly forward an employee's revocation (memorandum or Standard
Form 1188, Revocation of Voluntary Authorization for Allotment of
Compensation for Payment of Employee Organization Dues) to the
Labor Relations Office when such revocation is submitted to the
Union;

-9-



F. Notify the Agency within two (2) pay periods of cases where
inadvertent dues deduction delinquencies by the Agency appear to
have occurred based on the remittance listing referred to in
Section 3.F. below.

Section 3. The Agency agrees to:

A. Permit and process voluntary deduction of dues in accordance with
this Agreement;

B. Withhold dues on a biweekly basis; when advised by the Union per
Section 2.F. above, the Agency will withhold additional amounts
equal to the inadvertent delinquency at the rate of one
additional withholding per pay period until such time as the
delinquency is satisfied;

c. Withhold new amounts of dues in the case of changes in the dues
schedule upon receipt of appropriate certification of such
changes;

D. Transmit remittance checks payable to AFGE Local 1534 to the
Treasurer, at the office of the Local, together with the
remittance listing described below and a copy of all revocation
notices received in the payroll office or Labor Relations Office;

E. Adjust the amount deducted for each member who has requested
voluntary deduction of dues to the rate applicable to the
member's new grade level, when written notification of such
adjustment is received by Labor Relations Office from the Union;

F. Provide a remittance listing for each pay period which shall
include the name of each employee for whom a deduction is being
made, the amount deducted for each employee, and the gross amoun~

deducted;

G. Notify in writing employees concerned, as appropriate, and the
Union of the discontinuance of dues deductions by the Agency for
reasons of ineligibility or other pertinent reason such as
separation or LWOP status;

H. Notify in writing those new applicants for Union dues deduction
who are found by the Agency to be ineligible for such deductions,
with a copy of such notification to be provided to the Union.
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Section 4. The effective dates for dues withholding actions under this
Agreement are as follows:

A. Starting dues withholding -- Beginning of first full pay period
after date of receipt in payroll office of properly executed and
certificated SF 1187(s);

B. Change in dues schedule -- Beginning of first full pay period
after receipt in payroll office of certification of change in the
dues schedule;

C. Revocation by employee -- Beginning of first full pay period
following March 1 of any year after the revocation is received in
the payroll office;

D. Termination due to loss of membership in good standing
Beginning of first pay period after receipt in payroll office of
notification from Union;

E. Termination due to separation -- Termination of deduction will
take place in the pay period immediately following that pay
period in which the separation became effective;

F. Change in amount of dues deduction because of change in member's
grade level -- Beginning of first full pay period after receipt
in payroll office of notification from Union;

G. Termination of dues withholding due to loss of exclusive
recognition -- Beginning of first full pay period following loss
of exclusive recognition.
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ARTICLE 9

UNION USE OF FACILITIES AND ADMINISTRATIVE SERVICES

Section 1. The Agency will provide to the Union on a monthly basis a
copy of the latest published Agency-wide staffing pattern.

Section 2. The Agency agrees to furnish office space consisting of 2
adjoining rooms, one being a small conference room at least 144 square
feet for meetings and grievance discussions in privacy with employees at
Main State or any agreed upon central location.

Section 3. A Union representative is entitled to reasonable privacy when
discussing a grievance with an employee. The Agency will provide the
Union with a list of conference rooms in all AID-occupied buildings.
This list will include control offices and individuals to contact for
each room. The Agency will inform the control offices that the Union may
use these rooms when reservations are made in the usual procedure.

Section 4.

A. The Union may use Agency interoffice distribution systems to
transmit correspondence that is individually addressed, in
accordance with appropriate regulations, to employees and to
Agency officials on matters appropriate to this Agreement. Bulk
correspondence must be delivered by the Union to the Agency's
Central Mail Room.

B. While prior review by the'Agency is not required, material
submitted by the Union for distribution may not violate any law,
Executive Order, regulation, or this Agreement; contain
scurrilous or libelous material; deal with partisan political
matters; or falsely malign the character of any individual or the
motives of any organization.

C. A box will be maintained in the' Agency's Central Mail Room for
the Union's incoming mail.

Section 5.

A. The Agency agrees to provide to the Union one (1) bulletin board
approximately 24" x 18" in each building where there are
twenty-five (25) or more employees, except that three (3) such
boards will be provided in Universal North and two (2) larger
boards will be provided in New State.
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The list of bulletin board placements contained in the previous
Agreement shall be reviewed and a mutually agreed decision made
as to any changes in location or additions or subtractions from
that list.

B. While prior review by the Agency is not required, material posted
by the Union on bulletin boards may not violate any law,
Executive Order, regulation or this Agreement; contain scurrilous
or libelous material; deal with partisan political matters; or
falsely malign the character of any individual or the motives of
any organization.

Section 6. The Agency will provide to the Union one (I) set of Handbooks
relating to personnel administration, and additions and changes as
issued. To the extent that they relate to the Union's role under Title
VII and this Agreement, the Agency will, upon request, provide a copy of
other pertinent Handbooks or applicable portions
thereof.

Section 7. The Agency will install and maintain one telephone in the
Union's office. Long distance calls, whether placed through the Federal
Telecommunications System (FTS) or otherwise, are not authorized.
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ARTICLE 10

MANAGEMENT RIGHTS AND RESPONSIBILITIES

Section 1. In the administration of all matters covered by this
Agreement, the Agency and the Union are governed by existing or future
laws and the regulations of appropriate authorities; including policies
set forth in the Federal Personnel Manual.

section 2. The Agency has the right to make rules and regulations
relating to personnel policy, procedures, practices, and working
conditions of employees. The Agency will give due regard to its
obligation to meet and consult with the Union in good faith. To the
extent that provisions of any Agency instruction or di~ective is in
conflict with this Agreement, the provisions of the Agreement shall
govern.

Section 3. Management officials of the Agency retain the right:

(1) to determine the mission, budget, organization, number of
employees, and internal security practices of the Agency; and

(2) in accordance with applicable laws and the provisions of this
Agreement:

(a) to hire, assign, direct, layoff, and retain employees in
the Agency, or to suspend, remove, reduce in grade or pay,
or take other disciplinary action against such employees;

•

•

•
(b) to assign work, to make determinations with respect to

contracting out, and to determine the personnel by whom
Agency operations shall be conducted;

(c) with respect to filling positions, to make selections for
appointments from:

( i) among properly ranked and certified candidates for
promotion; or

(ii) any other appropriate source; and

•
(d) to take whatever actions may be necessary to carry out the

Agency mission during emergencies.
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ARTICLE 11

REASSIGNMENT

section 1. A reassignment, as defined by the Office of Personnel
Management is "a change of an employee, while serving continuously within
the same agency, from one position to another without promotion or
demotion. 11

section 2. While an employee's consent is not a prerequisite to
reassignment, the Agency will consider the employee's views prior to
instituting a reassignment.

Section 3. If after a reasonable period of time in a position to which
an employee has been reassigned, including such training for that
position as may have been provided, the Agency concludes that the
employee is not performing satisfactorily, the Agency will attempt to
reassign the employee to another position at his grade level for which he
is qualified.

section 4. Whenever the Agency takes a personnel action affecting an
employee's assignment for a period of 30 days or more, the Agency agrees
to issue an SF-50 to the individual employee.
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ARTICLE 12

DETAILS AND TEMPORARY PROMOTIONS

Section 1. While an employee's consent is not a prerequisite to any
detail, the Agency will:

A. Not detail an employee to evade the open competitive principle of
the merit system or proper classification of positions;

B. Use the Merit Promotion Program to select an employee for detail
to a vacant higher grade position for the purpose of training or
evaluating a possible successor;

C. Not detail an employee to duties for which he is not qualified
under the standards of the OPM except in an emergency.

D. Issue an SF-50, Notification of Personnel Action, for details of
thirty (30) days or more and furnish to the employee a copy of
the position description and/or a 3tatement of duties to be
performed while on detail;

E. Consider an employee for temporary promotion rather than detail
to a position vacated by reason of the incumbent's temporary
absence.

Section 2. Merit procedures will apply to temporary promotions of over
120 days. Such temporary promotions will not exceed one year unless the
U.S. Office of Personnel Management approves an extension of another year.

Temporary promotions will be posted as soon as the supervisor determines
that the position will remain vacant for more than 120 days.

Section 3. Details to a lower grade will not be used against an employee
in any future personnel action. The supervisor will notify the shop
steward of details to lower graded positions.

Section 4. Encumbered positions will not remain unclassified for more
than 120 days.
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ARTICLE 13

MERIT PROMOTION

Section 1. Merit principles will govern the filling of vacant positions
within the Agency.

Section 2. The Agency will announce all vacancies that are required to
be filled thru competitive procedures and for which bargaining unit
employees are eligible to apply.

Section 3. It is agreed that the Agency will utilize to the maximum
extent possible the skills and talents of its employees. Consideration
will first be given in filling vacant positions to employees within the
Agency before expanding the area of consideration, except in established
shortage categories.

A shortage category shall be established based on a consideration of
shortage categories established by the U.S. Office of Personnel
Management, a review of applicants for the previous vacancy, a review of
employees in the AOSC and in the pertinent grade level and in any case
where fewer than three in-house candidates are deemed qualified by OPM's
X-lIB standards. The Agency will provide to the Union a quarterly list
of shortage categories as of the ending date of the calendar quarter.
The list will be provided to the Union within fifteen (15) days of the
end of the quarter.

Section 4. An employee at any time may apply for a promotion in advance
of' the vacancy occurring or at the time the vacancy actually exists.
Employees who have applications on file who are absent from duty during
the posting period due to leave or TDY will have their applications
considered by the panel if they have met the basic qualifications •

.
Section 5. Employees should keep the experience, education, and training
portions of their personnel records up-to-date, including information
about self-development activities, unpaid or volunteer work, and
additional education and training gained outside AID. SF-172 , .
"Supplemental Experience and Qualifications Statement" should be used for
this purpose.

Section 6. Applicants determined by PM to be ineligible to compete for a
vacancy will be so notified with the specific reasons for their lack of
eligibility.

Section 7. To be eligible for promotion employees must meet X-lIB
Qualification Standards.
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Section 8. Prior to filling a position under the merit promotion
procedure, employees who were demoted within AID without personal cause
and not at their request will be given priority placement consideration.
Employees will be given priority placement consideration at the formerly
held grade and any intervening grade for which they are qualified.

Section 9. The names of employees who have been downgraded without cause
and are eligible for priority consideration will be automatically
referred to the selecting official on a separate list. No application or
supervisory appraisal will be required.

Section 10. The merit promotion procedures do not apply to a promotion
or reassignment resulting from a remedy to a grievance under Article 31.

Section 11. Merit promotion procedures apply to a reassignment or
demotion to a position with more promotion potential than the position
last held, except as permitted by reduction-in-forc~ regulations and
Agency placement procedures for employees entitled to grade and pay
retention.

Section 12. Neither the supervisor nor the selecting officer will serve
on the Merit Promotion Panel. Whenever possible, technical resource
persons serving as panel members will not come from the selecting office,
except when the technical expertise is available only in that office. If
necessary, the supervisor or office representative may, at the request of
the panel, be called upon to define the position or provide such
additional information as the panel may require. In the case of new or
critical positions, the supervisor or his representative may request the
opportunity to describe the nature of the position to the panel.

Section 13. Supervisory appraisals and/or evaluations of past
performance which are used in this Merit Promotion Program shall be
reviewed by the employee prior to the ranking panel's con~ideration of
the employee's promotion application.

Section 14. Space will be provided on the appraisal form for the
employee to sign and to make comments for consideration by the Merit
Promotion panel.

Section 15. When there is an open announcement that will result in a
roster of applicants to fill a particular type of job, standard
evaluation criteria shall be developed and shall be applied uniformly to
all positions filled under the vacancy announcement. Open announcements
will be used for one year or less.
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Section 16. The promotion certificate which is forwarded to a selecting
officer will contain the list of best qualified candidates in
alphabetical order with a statement to that effect on the certificate.

A. The promotion certificate will be provided to the selecting officer
within 20 working days after the closing date of the vacancy announcement.

/

B. The selecting officer will interview all the best qualified
candidates on the promotion certificate and will notify.PM of his/her
decision within five working days from date of the certificate. An
interview will not be required if the selecting official has knowledge,
as a supervisor of the candidate within the last two years, of the
candidate's background, capabilities and performance with the Agency.

C. Candidates not selected will be notified in writing as to (1) whether
they were listed on the promotion certificate, (2) who was selected for
the vacancy, or (3) the disposition of the vacancy if the certificate is
not used.

Section 17. Every bUilding in which employees are located shall have at
least one official bulletin board that is accessible to employees. The

) Union shall be advised in writing of the location of official bulletin
boards.

Section 18. Vacancy Announcements will be advertised on official
bulletin boards for a period of ten (10) working days prior to the
closing date to give employees an opportunity to bid for the job. The
date of posting will be date stamped by the responsible administrative
office. In addition to posting vacancy announcements on official
bulletin boards, distribution will be made to employees in the
competitive service on the basis of one announcement for each five such
employees.

)
/

l
/

Section 19. Vacancy announcements will provide the name and phone number
of an employee who may be contacted for additional job information.

Section 20. The Union shall be notified of amendments to qualification
requirements contained in Merit Promotion announcements in a timely
fashion prior to posting of the amendment.

Section 21. The reason for the extension or amendment of a vacancy
announcement will be included on the revised announcement.
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Section 22. The Agency agrees to notify the Union on a monthly basis of
the final disposition of all vacancies listed in Merit Promotion
announcements.

Section 23. When a written grievance is filed on merit promotions, the
president of the Union or his designee will be permitted to post-audit
all records used as a basis for ranking the selecting employees for any
promotion action, such as: the promotion certificate, record of awards
received, training, experience and education records, and all supervisory
appraisals. Records will be sanitized in accordance with the Privacy Act.

Section 24. Within 60 calendar days of the signing by both Parties of
the negotiated agreement, there shall be appointed a committee to be
known as the Merit Promotion Review Committee, consisting of three
members, at least one of whom shall be designated to that position by the
Union. The purpose of the committee will be to assess the operation of
this Merit Promotion system and to:

A. Perform an annual audit and review of the operation of the Merit
Promotion Program. At the time of the audit/review the work of
the committee will be a full-time activity whenever possible,
with full support services of the Office of Personnel.

B. Within 60 calendar days of beginning the audit, a completed
report with action recommendations shall be filed simUltaneously
with the Director of Personnel and the Union President and
Vice-President for AID.

C. All committee reports that are provided to the Director of
Personnel shall also be provided to the Union President.

D. The committee will be disbanded when an audit has been completed.

E. A new committee will be appointed no later than the 13th month
following submission of the audit and recommendations.

Section 25. Explanation of this Merit Promotion Program shall be a part
of the Agency's orientation of new employees.

Section 26. The Agency's supervisory training courses will contain an
explanation of the this Merit Promotion Program, including:
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A. The role and responsibility of the supervisor in the merit
promotion process, and the role of the Union in monitoring its
operation.

B. A full discussion of the appraisal form and its importance in the
merit promotion process.

c. An explanation of the relationship of the performance rating to
employees' opportunities for merit promotion and the
responsibility to keep employees advised of weaknesses and
strengths, how to improve performance, and similar factors which
would enhance promotions.
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ARTICLE 14

POSITION CLASSIFICATION/PERFORMANCE APPRAISAL

Section 1. Each employee in the bargaining unit will be evaluated on an
annual basis under a performance evaluation system that includes
performance standards and critical elements of performance that are
significant in terms of title, series, and grade. Such standards and
critical elements shall be directly related to the employee's official
position description. Upon request, an. employee shall be furnished a
copy of his/her current position description.

Section 2. Each employee will be given a copy of the position
description when assigned to a new position and will be issued an
accurate position description when any changes in duties are made.

Employees will be given a copy of the performance standards and critical
elements that relate to their position at the beginning of the rating
period or when they are reassigned to a new position. At that time,
management will explain such standards and elements to employees and
answer questions.

Section 3. Performance standards and critical elements shall be valid
and job related to permit objective and accurate evaluations of
performance. Performance standards will be applied in a fair and
equitable manner. Employees shall be given a copy of their evaluation.

Section 4. Before using performance standards and critical elements to
evaluate an employee:

A. The employee will be given an opportunity to review and sign a
description of such performance standards and critical elements
and,

B. Such review will occur no less than three (3) months prior to the
end of the rating period.

\
Section 5. Employees will be given at least five working days in which
to review their Performance Evaluation Report (PER) before being required
to sign it after the rating officer and reviewing officer have signed
their statements on the PER.
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Section 6. An employee may appeal the classification of his/her position
to the Agency and/or to the Office of Personnel Management. During a
classification appeal at the Agency level, an employee may have a Union
steward or official assist him/her in presenting job elements, which the
employee believes were overlooked in his/her job, to a classification
specialist. A decision by the Office of Personnel Management is binding
upon the employee and the Agency.

') Section 7. Phrases such as "other duties as assigned" or "other related
/ duties" used on a position description shall be understood to include

duties which are relevant to the principal objectives of the position.

\
\

)

")
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ARTICLE 15

CAREER DEVELOPMENT AND TRAINING

Section 1. The Agency agrees to provide appropriate training
opportunities for low and middle grade employees which will assist them
in pursuing career goals and upward mobility within the Agency.

Section 2. Career development for employees shall be encouraged by
providing opportunities to develop career objectives. Where appropriate
and practical, those opportunities will be developed jointly by employees
and their supervisors, assisted as necessary by appropriate personnel
specialists.

Section 3. The Agency will publicize training opportunites available to
employees, whether within the Agency, at other government facilities or
at selected non-Government institutions.

Section 4. Employees may discuss their training needs and interests with
their supervisors and appropriate personnel specialists.

Section 5. Employees will be notified prior to the start of courses of
their selection or non-selection. When a training request is
disapproved, notice to the employee will include the reason for
non-selection.

Section 6. All long-term training requests will be submitted and
forwarded thru channels in a timely fashion for the consideration of the
Selection Committee, whether endorsed or not. Employees will be notified
in writing prior to the start of courses of Selection Committee decisions.
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ARTICLE 16

TRANSFER OF FUNCTION

Section 1. A transfer of function, as defined by the Office of Personnel
Management, is "the transfer of the performance of a continuing function
from one competitive area and its addition to one or more other
competitive areas, or the movement of the competitive area in which the
function is performed to another commuting area".

Section 2. When a transfer of function becomes necessary the Agency
agrees:

A. To inform the Union and employees as fully and as soon as
possible concerning anticipated timing and such other aspects as
are known of plans to implement such transfers;

,
\

)

B. To provide information to employees as soon as possible to help
them understand the need for such transfer of function, how they
may be affected, and advise them of governing regulations;

C. To make every effort to place affected employees in vacant
positions for which they qualify;

D. To notify affected employees in writing, in accordance with
applicable regulations, of the impact of transfer of function on
them, and their rights and benefits;

E. To counsel affected employees in seeking other employment
opportunities; and

F. To counsel employees on individual rights relating to such
matters as retirement and severance pay.

\
") Section 3. Employees occupying positions to be transferred in a transfer

of function to another agency shall have the opportunity to be considered
for reassignment to a vacant position for which he/she is well qualified.

\

)
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ARTICLE 17

REDUCTION-IN-FORCE

Section 1. It is Agency policy to minimize reductions-in-force. When
reductions in personnel levels are necessary, the Agency will attempt to
effect them to the extent feasible through other techniques such as
controlled hiring and attrition.

Section 2. The Agency agrees:

A. To consider affected employees prior to and during a
reduction-in-force for vacant positions for which they are
qualified;

B. To inform affected employees when a reduction-in-force is
necessary at least thirty (30) days in advance of its effective
date;

C. To explain the reduction-in-force to affected employees, to help
them understand its process, and how or why they are involved;

D. To permit affected employees to whom position offers have been
made five (5) working days to consider such offers;

E. To counsel employees affected by reduction-in-force on
alternative actions they may wish to consider, including
discontinued service retirement and other retirement
possibilities if applicable;

F. To counsel employees for whom no positions are located on
benefits that may be available and to assist them when possible
in locating other employment opportunities; and

G. To inform the Union in advance of implementation of Section 2.B.
above, and to provide detailed information insofar as it is then
available on numbers of employees affected.

Section 3. An employee who receives a reduction-in-force notice, if
he/she so chooses, has the right to inspect pertinent regulations, and
the retention register for the employee's competitive level, and those
for other positions for which he/she is qualified, down to and including
those in the same or equivalent grade as the position offered to the
employee. If the employee is to be separated because of reduction-in
force action, this review will include all competitive levels equal to or
below the grade level of his/her current position.
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Section 4. The Agency shall make available to the Union information
relevant to the R.I.F., including the retention registers.

Section 5. In accordance with the law and aPM regulations, when unable to
offer assignment, the Agency agrees to waive the qualifications of
displaced employees, provided the employee is able to perform the work in
the comparable position, without undue interruption to the mission of the
Agency and the employee meets the minimum requirements.
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ARTICLE 18

OFFICIAL PERSONNEL FOLDER

Section 1. As provided in the Federal Personnel Manual and applicable
statute, an employee shall have the right to review the contents of
his/her Official Personnel Folder.

Section 2. No derogatory material of any nature which might reflect
adversely upon the employee's character or government career will be
placed in his Official Personnel Folder without the employee being
advised by being sent a copy of the document, and informed that his/her
written comments on these materials will be placed in the employee's
personnel folder if he/she so desires.
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ARTICLE 19

HOURS OF WORK AND LEAVE

Section 1. The Agency and the Union agree to support the continuation of
flexitime experiments. The Agency agrees to negotiate with the Union
prior to instituting any change in workdays or workweeks.

Section 2. Annual Leave.

A. The Agency through its supervisors will make every effort to
accommodate employee requests for annual leave, consistent with
the needs of their respective offices.

B. The Parties agree that it is beneficial to both the Agency and
its employees to encourage regular vacations each year.

C. Every effort should be made to avoid the loss of annual leave by
employees. Supervisors and employees share the responsibility
for the planning and effective scheduling of annual leave for use
throughout the leave year, so as to avoid situations where
employees approach the end of the leave year with significant
amounts of leave that must be used or forfeited. Supervisors
should establish in advance vacation schedules that satisfy the
wishes of and provide equity among employees. In order to assure
that preferential treatment does not result, conflicts in
scheduling extended leave will be resolved by supervisors as
equitably as possible, giving proper consideration to such
factors as priority of work, earliest service computation date,
system for "rotating" the granting of leave at peak vacation
times, etc. In the event of an emergency or operational demand
that results in the cancellation of approved vacation leave, the
employee will be advised in writing as to the reason for such
cancellation. The annual leave should be rescheduled in writing
for use before the end of the leave year to avoid forfeiture of
annual leave.

D. If annual leave is forfeited at the end of the leave year as a
result of unanticipated and unavoidable exigencies, requests for
restoration of forfeited leave will be considered in accordance
with A. LD. Handbook No. 27 ,Appendix E.

E. Supervisors will be considerate in granting annual leave for
personal, religious, and emergency purposes. Employees are
expected to request such leave in advance except in cases of
emergency.
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Section 3. Sick Leave.

A. Employees normally shall not be required to furnish medical
certificates to substantiate requests for approval of sick leave,
unless such sick leave exceeds three (3) days of continuous
duration.

B. An employee's own certification as to reasons for absence on
account of illness will normally be acceptable for absence of
three (3) consecutive workdays or less. An employee may be
required to submit a medical certificate for absences of three
(3) workdays or less, if his/her supervisor has reason to believe
that the employee is improperly using sick leave. His/her
supervisor will inform the employee in writing of the reasons for
requesting such a certificate.

C. The supervisor, if he/she determines that an employee must submit
a medical certificate for all absences on sick leave, will advise
the employee in writing that all future requests for sick leave
must be supported by an acceptable medical certificate. At the
end of six (6) months from the date of official notice requiring
such medical certificate, his/her supervisor shall review such
cases for the purpose of determining whether such requirement can
be eliminated. If he/she determines that the restriction is no
longer necessary, he/she shall notify the employee in writing and
the previous notice shall be removed from the records.

D. Employees who, because of illness, are released from duty on
advice of the appropriate health unit, shall not be required to
furnish a medical certificate to substantiate sick leave, unless
the absence is for more than three (3) consecutive workdays, or
the employee is under the restrictions covered in paragraphs B.
and C. above.

Section 4. Court Leave. Consistent with applicable rules and
regulations, employees will be authorized absence from work status
without charge to leave or loss of pay for jury duty or for attending
judicial proceedings in a non-official capacity as a witness on behalf of
the United States, the District of Columbia, a State or local government.

Section 5. Maternity Leave. Employees requesting maternity leave may
choose how and in what order such approved absence will be recorded:
sick leave, annual leave, or leave without pay. Any approved absence in
excess of available annual leave and sick leave will be recorded as leave
without pay. While the need for a woman to be absent on maternity leave
is normally a matter between the employee and her doctor, any leave is
subject to the approval of the supervisor.
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Section 6. Excused Absence. Infrequent tardiness not in excess of one
(1) hour may, in the judgment of the supervisor, be excused if the
reasons given are acceptable. If the decision is made to charge the
tardiness to annual leave and the actual period of absence is less than
one (1) hour, the employee shall not be required to work the additional
period covered by the leave charge.

Section 7. Hazardous Weather Dismissal Policy. When employees are
'\ dismissed from work under the Federal Government's Hazardous Weather
) Dismissal Policy, the Agency will make every effort during working hours

to notify affected employees •

Section 8. Leave Approval. The Agency will assure that, except in
emergency situations, someone shall be authorized to act promptly on
employee requests for leave.

Section 9. Leave Records. Individual leave records are personal in
nature. The Agency will not publicize such records by posting or
distribution unless authorized by law or regulation.

)
/

~

I
)

)
-31-



ARTICLE 20

OFFICIAL TRAVEL

Section 1. To the maximum extent practicable, the Agency will schedule
the time to be spent by an employee in official travel status within the
employee's regularly scheduled workweek. Eligibility for overtime or
compensatory time in connection with official travel will be determined
in accordance with the provisions of AID Handbook 26, Chapter 8.

section 2. To the maximum extent practicable, the employee shall be
given notice of ten workdays prior to the date of departure for temporary
duty, as provided in Handbook 22, Chapter 7.

Section 3. No employee will be required to travel without receiving in
advance a signed travel authorization and a travel advance, in accordance
with Agency regulations.
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ARTICLE 21

PARKING AND TRANSPORTATION

Section 1. The Agency will confer with the Union on shuttle bus
schedules among the Agency's buildings prior to changing established
schedules.

\} Section 2. The Agency agrees that the availability of adequate public
/ transportation and/or parking facilities sufficient to the needs of

employees will be considered in reaching decisions to relocate its office
facilities.

Section 3. The Agency agrees to assign parking spaces in accordance with
Handbook 20, Chapter 5.

,

)

)
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ARTICLE 22

HEALTH, SAFETY AND WELFARE

Section 1. The Agency will make reasonable efforts to provide and
maintain safe, secure, and healthful conditions of employment; to comply
with the standards of appropriate authorities; to take corrective action
against hazards which are detected; and to instruct and train employees
who are called on to work on jobs or machines which are hazardous and
with which they are unfamiliar.

Section 2. The Agency will continue to support, within budgetary
limitations, the level of medical services available at the several
Health Units utilized by the Agency. These services include
inoculations, emergency treatment, examinations of employees who travel
overseas, bed rest, and consultation with available medical personnel.

Section 3. Both Parties agree to cooperate in sponsoring voluntary
smoking cessation programs and to cooperate in Federal programs designed
to assist employees suffering from alcohol, drug abuse, and emotional
instability, and to maintain appropriate confidentiality in respect to
individual employees thus afflicted.

Section 4. In the event that the Agency from time to time establishes
committees to study matters of employee welfare, the Agency will request
the Union to nominate a member to such committees. Should the Union not
supply such nomination within ten (10) working days following receipt of
the request, the Agency may proceed to fill that vacancy without further
discussion with the Union.

Section 5. The Agency agrees to establish an Occupational Safety and
Health Advisory Committee in accordance with E.G. 12196, Occupational
Safety and Health Programs for Federal Employees. The Committee will be
established within 60 days of the effective date of this Agreement and
will include representatives selected by AFGE.
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ARTICLE 23

CONTRACTING FOR SERVICES OUTSIDE THE AGENCY

Section 1. This Article covers contracting by the Agency for individual
or group expertise such as consultants, IPA, RSSA, PASA, and services
under purchase order agreements.

.
Section 2. The Union recognizes the right of the Agency to contract for
services providing that the Agency shall adhere to all of the applicable
rules and regulations relating thereto.

section 3. The Agency will provide to the Union reasonable advance
notice of its intent to contract for services which may appear to
adversely affect employees in the Unit. The Agency will provide to the
Union the numbers, types, and grades of affected positions. When
available, the Agency will provide comparative costs of these services.

Section 4. The Agency will provide to the Union a listing of all service
contracts. Upon request, the Agency will provide the Union with a copy
of any such contract.

Section 5. No contractor shall be given a supervisory role with the
Agency.
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ARTICLE 24

EQUAL OPPORTUNITY

Section 1. The Agency acknowledges that the Union has a role in the
development and review of the Agency's Affirmative Action Programs.

Section 2. While recognizing that the statutory and regulatory
requirements and remedies for these programs remain unaltered by this
Agreement (see P.L. 92-261, Title VII, and E.O. 11478 as amended), the
Parties agree to the following participation by the Union:

A. The Union will have the opportunity to contribute to the
formulation of the Affirmative Action Plan (AAP);

B. The Union will have the opportunity to review and comment upon
the final draft of the AAP;

C. Such committees as might be established by the Agency to advise
on Equal Employment Opportunity (EEO) programs will include Union
representation reflecting, to the extent practical, the size of
the Unit relative to the total Agency workforce. The Union will
be invited to participate in the design of, and in substantive
changes to, EEO programs; and

D. The Union will be invited to nominate a number of candidates for
appointment as Equal Employment Opportunity counselors
reflecting, to the extent possible, the size of the Unit relative
to the total Agency workforce. The Director, Equal Opportunity
Programs, may at his/her own discretion request that additional
nominations be submitted by the Union.

Section 3. It is agreed that the Union may request, and the Agency will
provide, readily available information about EEO programs including
statistical data and the status of implementation of the AAP.

Section 4. It is agreed that the Agency will give consideration to the
Union's comments in this important area, even though the collective
bargaining aspects of Equal Opportunity are confined to those delineated
in this Article.

Section 5. Employees who have an informal discrimination complaint under
this Article may within 20 working days of the alleged violation, or the
date the employee became aware of the violation, meet with an EEO
Counselor in an attempt to resolve the complaint. If resolution is not
reached within 20 working days after meeting with the Counselor, the
employee may file a statutory complaint or grievance under Article 31 of
this Agreement.
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ARTICLE 25

OVERTIME

Section 1.

A. Overtime will be administered in a fair and equitable manner.

B. Overtime Pay Entitlement Solely Under Title 5, United States Code

Employees whose basic salaries are at or below the rate for
GS-10/10 have a legal right to receive overtime pay, although
they may specifically request compensatory time off. If an
employee does not request compensatory time off this will not
affect his opportunity to work overtime. Employees whose basic
salaries exceed the rate for GS-10/10 may be required by the
Agency to accept compensatory time off.

C. Overtime Pay Entitlement Solely Under the Fair Labor Standards
Act (FLSA)

Employees must be paid for overtime work. No compensatory time
off is allowed under FLSA.

D. Overtime Pay Entitlement Under Both FLSA and Title 5

1. If overtime pay entitlement is greater under FLSA, the
employee must be paid.

2. If overtime pay entitlement is equal or greater under Title
5, compensatory time may be granted upon employee's request
instead of overtime pay.

E. The fact that an employee does not volunteer to perform
uncompensated overtime shall not be taken into consideration in
the evaluation of his performance or in his opportunities for
advancement.

F. The use of approved annual leave or sick leave during the basic
workweek will not affect an employee's opportunity to work
overtime.

Section 2. Taxi travel between home and office may be authorized or
approved by appropriate officials at the employee's request when such
travel is the result of officially ordered overtime during hours of
darkness or infrequently scheduled public transportation.
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ARTICLE 26

WITHIN-GRADE PAY INCREASES

Section 1. Within-grade pay increases are granted in accordance with
applicable law and regulations, which provide that, among other
conditions, the employee's supervisor determines that the employee's work
is of an "acceptable level of competence".

Section 2. If the employee's performance is not at an acceptable level
of competence, and his/her within-grade is going to be withheld, the
employee will be notified 60 days prior to the end of the waiting
period. The notice will include the aspects of the employee's
performance found unacceptable and the measures that will be taken to
help the employee improve performance. The employee will also be advised
that if an acceptable level of competence is not reached by the end of
the waiting period, the employee's within-grade pay increase will be
withheld.

Section 3. The decision on granting or withholding a within-grade pay
increases must be supported by the employee's most recent PER. If the
decision is not supported by the PER, a statement setting forth the
reasons for granting or withholding the within-grade will be included
with the acceptable level of competence determination.

Section 4. If the employee's performance is not at an acceptable level
of competence, the negative determination shall include:

A. the reasons for the negative determination;

B. the aspects in which the employee must improve his/her
performance in order to be granted a within-grade; and

C. the right to request a reconsideration from the designated
reconsideration official.

Section 5. The employee may request reconsideration within 15 calendar
days of receipt of the notice.

Section 6. The employee may request a meeting with the reconsideration
official, and may be accompanied by a Union Representative.
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Section 1. A reconsideration file including all pertinent documents
shall be established.

Section 8. Within 21 calendar days of the receipt of the employee's
written or oral presentation, the reconsideration official shall issue a
notice of decision to the employee.

'\ section 9. An employee may file a grievance in accordance with Article
)/ 31.

)

'\

)
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ARTICLE 27

PAYMENT OF EARNINGS

In the event that an employee does not receive the correct amount due on
the regular payday, the Agency will issue a substitute or supplementary
check as soon as practicable, and may provide to such employee at his/her
request emergency funds in an amount not to exceed his/her payor
$250.00, whichever is less.
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ARTICLE 28

DISCIPLINARY ACTIONS

Section 1. A disciplinary action for purposes of this Article is defined
as an oral admonition, an official reprimand, or a suspension for 14
calendar days or less. Disciplinary actions will be undertaken only for
just cause and such cause as will promote the efficiency of the Agency.
An employee, at his/her request, may be accompanied by a Union
representative at any step in the procedure as set forth in this Article.

Section 2. The Parties agree that primary emphasis will be placed on
alleviating situations which may result in disciplinary action.
Supervisors will counsel and discuss any issue or problem with employees
that might lead to disciplinary action and attempt to resolve the
issue(s) short of such action.

Section 3. The Agency will not require or request, or attempt to require
or request, an employee who is under investigation for misconduct to
submit to interrogation which could lead to disciplinary action without
the presence of the Union representative, if he/she so requests.

Section 4. In disciplinary action cases, a copy of the charges and
specifications made against an employee will be furnished to him/her
either by registered mail or personal delivery not less than 30 calendar
days prior to the effective date of any proposed disciplinary action.

Section 5. Any material used as a basis for these charges shall be made
available to the employee and/or his/her representative.

Section 6. An employee may question an oral admonition or a notice of
proposed action by his/her supervisor or management official.

Section 7. The employee may respond orally or in writing within 7
working days of receipt of the proposed action. Extensions of time may
be granted if requested by the employee or his/her representative. A
management official in the discussion of a proposed disciplinary action
will explain to the employee, and/or the Union representative, the
circumstances and basis for the proposed action, and carefully consider
the employee's response and other relevant comments, before any further
steps are taken.

Section 8. When an employee does not elect to have the Union represent
him/her, the Union may have an observer present. A copy of all proposed
disciplinary actions and decisions on them will be furnished to the Union
upon written authorization from the employee concerned.
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Section 9.
practicable
including a
Article 31.

The Agency shall issue a final written decision as soon as
stating the specific reasons for the action being taken
statement of the employee's right to grieve as provided in
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ARTICLE 29

ADVERSE ACTIONS

Section 1. An adverse action for purposes of this Article is defined as
a suspension of 15 calendar days or more, a reduction in grade or pay, a
furlough of 30 calendar days or less, or removal. An employee, at

, his/her request, may be accompanied by a union representative at any step
) in the procedure as set forth in this article •

./

Section 2. An adverse action does not include the reduction in grade of
a supervisor or manager prior to successful completion of the required
probationary period if the reduction is to the grade held immediately
before becoming a supervisor or manager.

Section 3. The Parties agree that primary emphasis will be placed on
alleviating situations which may result in adverse action. Supervisors
will counsel and discuss any issue or problem with employees that might
lead to adverse action and attempt to resolve the issue(s) short of such
action.

"

) Section 4. The Agency will not require or request, or attempt to require
or request, an employee who is under investigation for misconduct to
submit to interrogation which could lead to adverse action without the
presence of the Union representative, if he/she so requests.

Section 5. In adverse action cases, a copy of the charges and
specIfIcations made against an employee will be furnished to him/her
either by registered mail or personal delivery not less than 30 calendar
days prior to the effective day of any proposed adverse action.

Section 6. Any material used as a basis for these charges shall be made
available to the employee and/or his/her representative.

/ Section 7. The employee may respond orally or in writing within 10
working days of receipt of the proposed action. Extensions of time may
be granted if request~d by the employee or his/her representative. A
management official in the discussion of a proposed adverse action will
explain to the employee, and/or the Union representative, the
circumstances and basis for the proposed action, and carefully consider
the employee's response and other relevant comments, before any further
steps are taken.
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Section 8. When an employee does not elect to have the Union represent
h~lher, the Union may have an observer present. A copy of all proposed
adverse actions and decisions on them will be furnished to the Union upon
written authorization from the employees concerned.

Section 9. The Agency shall issue a final written decision as soon as
practicable stating the specific reasons for the action being taken
including a statement of the employee's right to grieve or appeal as
provided in Article 31.
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ARTICLE 30

ACTIONS BASED ON UNACCEPTABLE PERFORMANCE

Section 1. For purposes of this Article, unacceptable performance is
defined as performance which fails to meet established performance
standards in one or more critical elements of an employee's assigned
position. An employee, at his/her request may be accompanied by a Union
representative at any step in the procedure as set forth in this Article.

Section 2. The Parties agree that primary emphasis will be placed on
alleviating situations which may result in disciplinary action.
Supervisors will counsel and discuss any issue or problem with employees
that might lead to disicplinary action and attempt to resolve the
issue(s) short of such action.

Section 3. In unacceptable performance cases, the employee against whom
removal or reduction·in grade is proposed will be given 30 calendar days
advance written notice of the proposed action. The notice will be
furnished to the employee either by registered mail or personal
delivery. The advance written notice will include:

A. Specific instances of unacceptable performance by the employee;
and

B. The critical elements of the employee's position involved in each
instance of unacceptable performance.

Section 4. Any material used as a basis for these charges shall b~ made
available to the employee and/or his/her representative.

Section 5. The employee may respond orally or in writing within 10
working days of receipt of the proposed action. Extension of time may be
granted if requested by the employee or his/her representative. A
management official in the discussion of a proposed action based on
unacceptable performance will explain to the employee, and/or the Union
representative, the circumstances and basis for the proposed action, and
carefully consider the employee's response and other relevant comments,
before any further steps are taken.

Section 6. When an employee does not elect to have the Union represent
him/her, the Union may have an observer present. A copy of all proposed
actions based on unacceptable performance and decisions on them will be
furnished to the Union upon written authorization from the employee
concerned.
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Section 7. The Agency shall issue a final written decision within 30
days after the date of expiration of the notice period. The decision to
remove or reduce in grade may be based only on those instances of
unacceptable performance which occurred in the year prior to the date of
the advance notice. The decision will include a statement of the
employee's right to grieve or appeal as provided in Article 31.
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ARTICLE 31

GRIEVANCE AND ARBITRATION PROCEDURE

Section 1. The purpose of this Article is to provide a mutually
acceptable method for the prompt and equitable settlement of grievances.
It shall be the exclusive procedure available to employees in the
bargaining unit for resolving such grievances.

Section 2. Scope

A. A grievance means any complaint by any employee in the bargaining
unit, the union, or the employer concerning:

1. The effect or interpretation, or a claim of breach, of this
collective bargaining agreement; or

2. Any claimed violation, misinterpretation, or misapplication
of any law, rule, or regulation affecting conditions of
employment that is within the authority of the Agency to
correct.

B. Except that it shall not include a grievance concerning:

1. Any claimed violation relating to prohibited political
activities; or

2. Retirement, life insurance, or health insurance; or

3. A suspension or removal for National Security reasons,
Section 7532 of Title V; or

4. Any examination, certification or appointment relating to
initial employment; or

5. The classification of any position which does not result in
the reduction in grade or pay of any employee.

C. An aggrieved employee affected by any of the following may raise
the matter under a statutory procedure or this procedure but not
both:

5 USC 2302(b)(1)
5 USC 7702
5 USC 4303
5 USC 7512

Prohibited Personnel Practice
Discrimination
Unacceptable Performance
Adverse Action
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An employee shall be deemed to have exercised his/her option under
this provision when the employee timely files a notice of appeal
under the statutory procedure or timely files a grievance in writing
under this procedure whichever occurs first.

Section 3. An employee or group of employees may present grievances
without the intervention of the Union, on their own behalf, provided the
Union is given the opportunity to be present during the processing of the
grievance and at any formal discussion concerning the grievance and at
the adjustment of the grievance. The Union shall promptly receive copies
of written decisions on grievances within the time frame contained herein.

Section 4. Many grievances arise from misunderstandings or disputes
which can be settled promptly and satisfactorily on an informal basis at
the immediate supervisory level. The employer and the Union agree that
every effort will be made by management and the aggrieved party(s) to
settle grievances at the lowest possible level. Because dissatisfactions
and disagreements arise occasionally among people in any work situation,
the filing of a grievance shall not be construed as reflecting
unfavorably on an employee's good standing, performance, or loyalty or
desirability to the organization.

Section 5. Written material pertaining to individual employee
grievances will be kept in separate files. Access will be limited in
accordance with applicable laws.

Section 6. An employee grievance is a complaint by an employee seeking
relief personal to the employee. Employee grievances shall be processed
as follows:

A. Step 1. An employee or the Union steward shall within twenty
(20) working days of the alleged violation, or from the date the
employee became aware of the violation present the grievance
informally to the immediate supervisor or responsible official.
The term "responsible official" as used herein includes any
appropriate official at the lowest chain of command who has the
authority to grant the relief requested. A Union representative
may at the employee's request be present at all discussions
relating to the grievance. If the grievance is not
satisfactorily settled informally within ten (10) working days,
the grievant or the steward will reduce the grievance to writing
for a written response by the supervisor/responsible official.
Within ten (10) working days of receipt of the written grievance,
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the employee and the steward will be advised in writing by the
supervisor/responsible official of his/her decision. The
notification will include the name and title of the Agency
official to whom the employee may address a second step
grievance.

Grievances concerning merit promotion actions will be initiated
at Step 2 of this procedure.

Step 2. Within ten (10) working days of receipt of the Step 1
decision, the grievant may file a formal grievance in writing to
the next-level supervisor or responsible official. This
submission will include a plain statement of the alleged
violation and the relief requested. Within ten (10) working days
thereafter, the Agency representative will provide to the
employee a written decision.

Grievances concerning the Merit Promotion Plan or Article 13 of
this Agreement will be presented to the Agency's Merit Staffing
Office which must give its reply in writing within ten (10)
working days.

Step 3. If the grievance is not settled at the previous step,
the grievant and/or the Union may within ten (10) working days
after receipt of the written response submit the grievance to the
Chief, Labor Relations Staff. This submission will include the
written material exchanged at the previous steps. The Chief,
Labor Relations Staff or his/her designee will review the record
of the case, investigate as he/she sees fit, meet with the
aggrieved employee and/or his/her Union representative, if any,
and give the employee a written decision within fifteen (15)
working days after receipt.

B. Union representation at the second and third steps of the
grievance procedure shall be by the Chief Steward or his/her
designated representative. The Chief Steward may designate any
one of the twenty stewards or an elected officer of the Union.
In addition, the Union may call upon the district or National
Office of the Union for a representative to be present and assist
the grievant at a grievance presentation.

Section 7.

A. Union grievances will be submitted to the Agency at the Third Step
(to the Chief, Labor Relations Staff) within twenty (20) working days
of the violation or from the date the Union became aware of the
alleged violation. A grievance on a continuing condition may be
filed at any time during the existence of that condition.
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B. In any charge by the Union that the Agency violated Title VII of the
Civil Service Reform Act, the Union may submit the matter for
consideration under this negotiated grievance procedure or as an
unfair labor practice, but not both.

C. Grievances by the Agency will be submitted to the Union directly at
the Third Step (to the President of the Union) within twenty (20)
working days of the violation or from the date that the Agency became
aware of the alleged violation, or any time as long as a continuing
condition exists.

Section 8. Within twenty (20) working days after the Agency or Union has
issued its Step 3 written response, either Party may request in writing
the arbitration services of the Federal Mediation and Conciliation
Service. A copy of the request shall be sent to the other Party. If an
unresolved grievance is not referred for arbitration within this time
limit, it shall be deemed satisfied or denied. Arbitration can be
invoked only by the Parties to this Agreement.

Section 9. Questions of grievability and/or arbitrability shall be
served upon the other Party as soon as possible, but in no case later
than 20 working days after arbitration has been invoked. Unresolved
questions of grievability and/or arbitrability shall be presented to the
arbitrator as the threshold step of the arbitration and the arbitrator
shall render a decision on the threshold issue before hearing the merits.

Section 10. If for any reason the Agency or the Union refuse to
participate in the selection of an arbitrator, the Federal Mediation and
Conciliation Service is empowered to make a direct designation of an
arbitrator to hear the case.

Section 11. All time limits in this Article may be extended by mutual
consent of the Parties. Failure of the Agency/Union to observe the ttme
limits at any Step shall entitle the employee or the Union/Agency to
proceed to the next Step. Failure of the employee, Agency, or Union to
proceed to the next Step within the established time limits will
constitute resolution of the grievance on the basis of the Agency's/
Union's last proposal.

Section 12. While both Parties will make every effort to settle
grievances in less than the ttme limits specified by this Article, it is
recognized that because of the interrelation of the Agency's domestic and
overseas operation there may be occasions when both Parties may need to
obtain documents, statements, or information from sources other than
AID/W or when principals to the grievance may be temporarily unavailable.
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Section 13. The Federal Mediation and Conciliation Service shall provide
the Parties with a seven (7) person panel of impartial qualified
arbitrators. The Parties will meet within five (5) working days after
receipt of such list. If they cannot mutually agree upon one (1) of the
listed arbitrators, the Parties alternately each strike one (1)
arbitrator's name from the list of seven (7). The remaining person will
be the duly selected arbitrator. Whether the Agency or the Union strikes
the first name will be determined by the flip of a coin.

Section 14. While recognizing that the timing of an arbitration will
depend in part upon the schedule of the arbitrator, it is the Parties'
intention to dispose of grievances promptly. If a Party desires to
submit a brief, the submission date thereof shall be set by the
arbitrator based on the needs of the Parties and the reasonable length of
the grievance litigation.

Section 15. The arbitrator shall have no power to add to, subtract from,
disregard, alter, or modify any of the terms of this Agreement.

Section 16. The arbitration award will be binding on the Parties.
However, either Party may file exception to an award with the Federal
Labor Relations Authority as prescribed in Section. 7122 of 5 USC.

Section 17. All costs of the arbitrator, including fees and expenses
shall be divided equally by the Parties. Either Party may request that a
verbatim transcript of the proceedings be made and shall be liable for
the cost of such transcript. If after originally declaring it does not
wish a transcript either Party later determines it requires a copy, it
will become liable for the costs of said transcript as though it had
joined in the initial request. All other costs caused by either Party
shall be borne by that Party alone.
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This Agreement between AID and AFGE will remain in full force and effect
until June 15, 1983, subject to the conditions set forth in Article 2 of
this Agreement. The Parties further agree that this Agreement shall become
effective June 15, 1981.

t

••
FOR THE AMERICAN FEDERATION

OF GOVERNMENT EMPLOYEE :
FOR THE AGENCY FOR

INTERNATIONAL DEVELOPMENT:

Member, Bargaining Te
Vice President, AFGE Local

/

1534

•

•

rt s JUN \98\

rfld~F&ti,
Member, AFGE Bargaining Team
Treasurer, AFGE Local 1534

~;j O:rJ!dL~y;£)
Member, AFGE Bargaining Team
Labor Relations Specialist
National AFGE, AFL-CIO
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22 USC 4101.

CHAPTER 10-LABOR-MANAGEMENT REUTIONS

SEC. 1001. LABoR-MANAGEMENT POLICY.-The Congress finds
that-

(1) experience in both private and public employment indicates
that the statutory protection of the right of workers to organize,
bargain collectively, and participate through labor organizations
of their own choosing in decisions which affect them-

(A) safeguards the public interest,
(B) contributes to the effective conduct of public business,

and
(C) facilitates and encourages the amicable settlement of

disputes between workers and their employers involving
conditions ofemployment;

(2) the public interest demands the highest standards of per
formance by members of the Service and the continuous develop
ment and implementation of modern and progressive work
practices to facilitate improved performance and efficiency; and

(3) the unique conditions of Foreign Service employment
require a distinct framework for the development and implemen
tation of modem, constructive, and cooperative relationships
between management officials and organizations representing
members of the Service.

Therefore, labor organizations and collective bargaining in the Serv
ice are in the public interest and are consistent with the requirement
of an effective and efficient Government. The provisions of this
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chapter should be interpreted in a manner consistent with the
requirement ofan effective and efficient Government.

SEC. 1002. DEFINmoNs.-As used in this chapter, the term- 22 USC 4102.
(1) "Authority" means the Federal Labor Relations Authority,

described in section 7104(a) of title 5, United States Code;
(2) "Board" means the Foreign Service Labor Relations Board,

established by section 1006(a)'
(3) "collective bargaining" means the performance of the

mutual obligation of the management representative of the
Department and of the exclusive representative of employees to
meet at reasonable times and to consult and bargain in a good
faith effort to reach agreement with respect to the conditions of
employment affecting employees, and to execute, if requested by
either party, a written document incorporating any collective
bargaining agreement reached, but this obligation does not
compel either party to agree to a proposal or to make a
concession;

(4) "collectiv~ aJargaining agreement" means an agreement
entered into as a result of collective bargaining under the
provisions of this chapter;

(5) "conditions ofemployment" means personnel policies, prac
tices, and matters, whether established by regulation or other
wise, affecting working conditions, but does not include policies,
practices, and matters-

(A) relating to political activities prohibited abroad or
prohibited under subchapter ill of chapter 73 of title 5,
United States Code; 5 USC 7331.

(B) relating to the designation or classification of any
position under section 501; Ante, p. 2092.

(C) to the extent such matters are specifically provided for
by Federal statute; or

(D) relating to Government-wide or multiagency responsi
bility of the Secretary affecting the rights, benefits, or
obligations of individuals employed in agencies other than
those which are authorized to utilize the Foreign Service
personnel system;

(6) "confidential employee" means an employee who acts in a
confidential capacity with respect to an individual who formu
lates or effectuates management policies in the field of labor
man~ement relations;

(7) I dues" means dues, fees, and assessments;
(8) "employee" means-

(A) a member of the Service who is a citizen of the United
States, wherever serving, other than a management official,
a confidential employee, a consular agent, or any individual
who participates in a strike in violation of section 7311 of
title 5, United States Code; or

(B) a former member of the Service as described in subpar
agraph (A) whose employment has ceased because of an
unfair labor practice under section 1015 and who has not
obtained any other regular and substantially equivalent
employment, as determined under regulations prescribed by
the Board;

(9) "exclusive representative" means any labor organization
which is certified as the exclusive representative of employees
under section 1011;

(10) "General Counsel" means the General Counsel of the
Authority;

o

o

o

o
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(11) "labor organization" means an organization composed in
whole or in part of employees, in which employees participate
and pay dues, and which has as a purpose dealing with the
Department concerning grievances (as defined in section 1101)
and conditions of employment, but does not include~

(A) an organization which, by its constitution, bylaws, tacit
agreement among its members, or otherwise, denies mem
bership because of race, color, creed, national origin, sex,
age, preferential or nonpreferential civil service status,
political affiliation, marital status, or handicapping
condition;

(B) an organization which advocates the overthrow of the
constitutional form of government of the United States;

(C) an organization sponsored by the Department; or
(D) an organization which participates in the conduct of a

strike against the Government or any agency thereof or
imposes a duty or obligation to conduct, assist, or participate
in such a strike;

(12) "management official" means an individual who
(A) is a chiefof mission or principal officer;
(B) is serving in a position to 'which appointed by the

President, by and with the advice and consent of the Senate,
or ~y the President alone;

(C) occupies a position which in the sole judgment of the
Secretary is of comparable importance to the offices men-
tioned in subparagraph (A) or (B); .

(D) is serving as a deputy to any individual described by
subparagraph (A), (B), or (C);

(E) is assigned to carry out functions of the Inspector
. General of the Department of State and the Foreign Service

under section 209; or
(F) is engaged in the administration of this chapter or in

the formulation of the personnel policies and programs of
the Department;

(13) "Panel" means the Foreign Service Impasse Disputes
Panel, established by section 1010(a); and

(14) "person" means an individual, a labor organization, or an
agency to which this chapter applies.

SEC. 1003. APPuCATION.--(a) This chapter applies only with respect
to the Department of State, the International Communication
Agency, the United States International Development Cooperation
Agency, the Department of Agriculture, and the Department of
Commerce.

(b) The President may by Executive order exclude any subdivision
of the Department from coverage under this chapter if the President
determines that-

(1) the subdivision has as a primary function intelligence,
counterintelligence, investigative, or national security work, and

(2) the provisions of this chapter cannot be applied to that
subdivision in a manner consistent with national security
requirements and considerations.

(c) The President may by Executive order suspend any provision of
this chapter with respect to any post, bureau, office, or activity of the
Department, if the President determines in writing that the suspen
sion is necessary in the interest of national security because of an
emergency.

SEC. 1004. EMPLOYEE RIGHTs.-(a) Every employee has the right to
form, join, or assist any labor organization, or to refrain from any
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such activity, freely and without fear of penalty or reprisal. Each
emplo~ee shall be protected in the exercise ofsuch right.

(b) Except as otherwise provided under this chapter, such right
includes the right- .

(1) to act for a labor organization in the capacity of a repre
sentative and, in that capacity, to present the views of the labor
organization to the Secretary and other officials of the Govern
ment, including the Congress, or other appropriate authorities;
and .

(2) to engage in collective bargaining with respect to conditions
of employment through representatives chosen by employees
under this chapter.

SEC. 1005. MANAGEMENT RIGHTs.-(a) Subject to subsection (b), 22 USC 4105.
nothing in this chapter shall affect the authority ofany management
official of the Department, in accordance with applicable law-

(1) to determine the mission,.budget, organization, and inter-
nal security practices of the Department, and the number of
individuals in the Service or in the Department;

(2) to hire, assign, direct, layoff, and retain individuals in the
Service or in the Department, to suspend, remove, or take other
disciplinary action against such individuals, and to determine
the number of members of the Service to be promoted and to
remove the name of or delay the .promotion of any member in
accordance with regulations prescribed under section 605(b); Ante, p. 2096.

(3) to assign worK, to make determinations with respect to
contracting out, and to determine the personnel by which the
operations of the Department shall be conducted;

(4) to fill positions from any appropriate source;
(5) to determine the need for uniform personnel policies and

procedures between or among the agencies to which this chapter
applies; and

(6) to take whatever actions may be necessary to carry out the
mission of the Department during emergencies.

(b) Nothing in this section shall preclude the Department and the
exclusive representative from negotiating-

(1) at, the election of the Department, on the numbers, types,
and classes of employees or positions assigned to any organiza
tional subdivision, work project, or tour of duty, or on the
technology, methods, and means of performing work;

(2) procedures which management officials of the Department
will observe in exercising any function under this section; or

(3) appropriate arrangements for employees adversely affected
by the exercise of any function under this section by such
management officials.

SEC. 1006. FOREIGN SERVICE LABOR RELATIONS BOARD.-(a) There is 22 USC 4106.
established within the Federal Labor Relations Authority the For-
eign Service Labor Relations Board. The Board shall be composed of 3
members, 1 of whom shall be the Chairman of the Authority, who
shall be the Chairperson. of the Board. The remaining 2 members
shall be appointed by the Chairperson of the Board from nominees
approved in writing by the agencies to which this chapter applies,
and the exclusive representative (if any) of employees in each such
agency. In the event of inability to obtain agreement on a nominee,
the Chairperson shall appoint the remaining 2 members from among
individuals the Chairperson considers knowledgeable in labor-man-
agement relations and the conduct of foreign affairs.

(b) The Chairperson shall serve on the Board while serving as
Chairman of the Authority. Of the 2 original members of the Board

o

o

o

o
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other than the Chairperson, one shall be appointed for a 2-year term
and one shall be appointed for a 3-year term. Thereafter, each
member of the Board other than the Chairperson shall be appointed
for a term of 3 years, except that an individual appointed to. fill a
vacancy occurring before the end of a term shall be appointed for the
unexpired term ofthe member replaced. The Chairperson may at any
time designate an alternate Chairperson from among the members of
the Authority.

(c) A vacancy on the Board shall not impair the. right of the
remaining members to exercise the full powers of the Board.

(d) The members of the Board, other than the Chairperson, may not
hold another office or position in the Government except as author
ized by law, and shall receive compensation atthe daily equivalent of
the rate payable for level V of the Executive Schedule under section
5316 of title 5, United States Code, for each day they are performing
their duties (including traveltime).

(e) The Chairperson may remove any other Board member, upon
written notice, for corruption, neglect of duty, malfeasance, or
demonstrated incapacity to perform his or her functions, established
at a hearing, except where the right to a hearing is waived in writing.

SEC. 1007. FuNCTIONS OF THE BoARD.-(a) The Board shall-
(1) supervise or conduct elections and determine whether a

labor organization has been selected as the exclusive representa
tive bya majority of employees who cast valid ballots and
otherwise administer the provisions of this chapter relating to
the according of exclusive recognition to a labor organization;

(2) resolve complaints ofalleged unfair labor practices;
(3) resolve issues relating to the obligation to bargain mgood

faith;
(4) resolve disputes concerning the effect, the interpretation, or

a claim of breach of a collective bargaining agreement, in
accordance with section 1014; and

(5) take any action considered necessary to administer effec
tively the provisions of this chapter.

(b) Decisions of the Board under this chapter shall be consistent
with decisions rendered by the Authority under chapter 71 of title 5,
United States Code, other than in cases in which the Board finds that
special circumstances require otherwise. Decisions of the Board
under this chapter shall not be construed as precedent by the
Authority, or any court or other authority, for any decision under
chapter 71 of title 5, United States Code.

(c) In order to carry out its functions under this chapter-
(1) the Board shall by regulation adopt procedures to apply in

the administration of this chapter; and
(2) the Board may- .

(A) adopt other regulations concerning its functions under
tins ('~apter;

U~) conduct appropriate inquiries wherever persons sub
ject to this chapter are located;

(C) hold hearings;
(D) administer oaths, take the testimony or deposition of

any individual under oath, and issue subpenas;
(E) require the Department or a labor organization to

cease and desist fro;m violations of this chapter and require it
to take any remedial action the Board considers appropriate
to carry out this chapter; and

(F) consistent with the provisions of this chapter, exercise
the functions the Authority has under chapter 71 of title 5,
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United States Code, to the same extent and in the same
manner as is the case with respect to persons subject to
chapter 71 ofsuch title.

SEC. 1008. FuNCTIONS OF THE GENERAL CoUNSEL.-The General
Counsel may-

(1) investigate alleged unfair labor practices under this
chapter,

(2) file and prosecute complaints under this chapter, and
(3) exercise such other powers of the Board as the BOard may

prescribe.
SEC. 1009. JUDICIAL REvIEw AND EN'FoRCEMENT.-(a) Except as

provided in section 1014(d), any person ag¢eyed.by a final order of
the Board may, during the 6~av period beginning on the date on
which the order was issued, inHtitute an action for judicial review of
such order in the United States Court of Appeals for the District of
Columbia. .

(b) The Board may petition the United States Court of Appeals for
the District of Columbia for the enforcement of any order of the
Board under this chapter and for any appropriate temporary reliefor
restraining order.

(c) Subsection (c) ofsection 7123 of title 5, United States Code, shall
apply to judicial review and enforcement of actions by the Board in
the same manner that it applies to judicial review and enforcement of
actions of the Authority under chapter 71 of title 5, United States
Code.

(d) The Board may, upon issuance of a complaint as provided in
section 1016 charging that any person has engaged in or is engaging
in an unfair laborpractice, petition the United States District Court
for the District of Columbia, for appropriate temporary relief (includ
ing a restraining order). Upon the filing of the petition, the court
shall cause notice thereof to be served upon the person, and there
upon shall have jurisdiction to grant any temporary relief (including
a temporary restraining order) it considers just and proper. A court
shall not grant any temporary relief under this section if it -would
interfere with the ability of the Department to carry out its essential
functions or if the Board fails to establish probable cause that an
unfair labor }!ractice is being committed.

SEC. 1010. FOREIGN SERVICE IMPASSE DISPUTES PANEL.-(a) There is
established within the Federal Labor Relations Authority the For
eign Service Impasse Disputes Panel, which shall assist in resolving
negotiating impasses arising in the course of collective bargaining
under this chapter. The Chairperson shall select the Panel from
among individuals the Chairperson considers knowledgeable in labor
management relations or the conduct of foreign affairs. The Panel
shall be composed of5 members, as follows:

(1) 2 members of the Service (other than a management
official, a confidential employee, or a labor organization official);

(2) one individual employed by the Department of Labor;
(3)' one member of the Federal Service Impasses Panel; and
(4) one public member who does not hold any other office or

position in the Government.
The Chairperson of the Board shall set the terms of office for Panel
members and determine who shall chair the Panel.

(b) Panel members referred to in subsection (a) (3) and (4) shall
receive compensation for each day they are performing their duties
(including traveltime) at the daily equivalent of the maximum rate
payable for grade GS-18 of the General Schedule under section 5332
of title 5, United States Code, except that the member who is also a

5 USC 7101 et
seq.
22 USC 4108.

22 USC 4109.

Petition.

5 USC 7101 et
seq.
Unfair labor
practice, relief
petition.

22 USC 4110.

Compensation.

45 FR 69201.
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member ofthe Federal Service Impasses Panel shall not be entitled to
pay under this subsection for any day for which he or she receives pay
under section 7119(b)(4) of title 5, United States Code. Members of the
Panel shall be entitled to travel expenses as provided under section
5703 of title 5, United States Code.

(c)(l) The Panel or its designee shall promptly investigate any
impasse presented to it by a party. The Panel shall consider the
impasse and shall either-

(A) recommend to the parties to the negotiation procedures for
the resolution of the impasse; or

(B) assist the parties in resolving the impasse through what
ever methods and procedures, including factfinding and recom
mendations, it may consider appropriate to accomplish the
purpose of this section.

. (2) If the parties do not arrive at a settlement after assistance by
the Panel under paragraph (1), the Panel may-

(A) hold hearings;
(B) administer oaths, take the testimony or deposition of any

individual under oath, and issue subpenas as provided in section
7132 of title 5, United States Code; and

(C) take whatever action is necessary and not inconsistent with
this chapter to resolve the impasse.

(3) Notice of any fmal action of the Panel under this section shall be
promptly served upon the parties, and the action shall be binding on
such parties during the term of the collective bargaining agreement
unless the parties agree otherwise.

SEC. 1011. ExCLUSIVE RECOGNITION.-(a) The Department shall
accord exclusive recognition to a labor organization if the organiza
tion has been selected as the representative, in a secret ballot
election, by a majority of the employees in a unit who cast valid
ballots in the election.

(b) Ifa petition is filed with the Board
(1) by any person alleging-

(A) in the case of a unit for which. there is no exclusive
representative, that 30 percent of the employees in the unit
wish to be represented for the purpose of collective bargain
ing by an exclusive representative, or

(B) in the case of a unit for which there is an exclusive
representative, that 30 percent of the employees in the unit
alleged that the exclusive representative is no .longer the
representative of the majority of the employees in the unit;
or

(2) by any person seeking clarification of, or an amendment
to, a certification then in effect or a matter relating to
representation;

the Board shall investigate the petition, and if it has reasonable r~::se

to believe that a question of representation exists, it shall provide an
opportunity for a hearing (for which a transcript shall be kept) after
reasonable notice. If the Board finds on the record of the hearing that
a question of representation exists, the Board shall supervise or
conduct an election on the question by secret ballot and shall certify
the results thereof. An election under this subsection shall not be
conducted in any unit within which a valid election under this
subsection has been held during the preceding 12 calendar months or
with respect to which a labor organization has been certified as the
exclusive representative during the preceding 24 calendar months.

(c) A labOl~ organization which-
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(1) has been designated by at least 10 percent of the employees

in the unit; or
(2) is the exclusive representative of the employees involved;

may intervene with respect to a petition filed pursuant to subsection
(b) and shall be placed on the ballot of any election under subsection
(b) with respect to the petition.

(d)(l) The Board shall determine who is eligible to vote in any Regulations.
election under this section and shall establish regulations governing
any such election, which shall include regulations allowing employ-
ees eligible to vote the opportunity to choose-

(A) from labor organizations on the ballot, that labor organiza
tion which tlu:~ employees wish to have represent them; or

(B) not to be tt!presented by a labor organization.
(2) In any election in which more than two choices are on the ballot,

the regulations of the Board shall provide for preferential voting. If
no choice receives a majority of first preferences, the Board shall
distribute to the two choices having the most first preferences the
preferences as between those two of the other valid ballots cast. The
choice receiving a majority of preferences shall be declared the
winner. A labor organization which is declared the winner of the
election shall be certified by the Board as the exclusive
representative.

(e) A labor organization seeking exclusive recognition shall submit
to the Board and to the Department a roster of its officers an~.
representatives, a copy of its constitution and bylaws, and a state-
ment of its objectives. .

(f) Exclusive recognition shall not be accorded to a labor
organization-

(1) if the Board determines that the labor organization is
subject to corrupt iilfluence or influences opposed to democratic
principIes; or

(2) in the case of a petition filed under subsection (b)(l)(A), if
there is not credible evidence that at least 30 percent of the
employees wish to be represented for the purpose of collective
bargaining by the labor organization seeking exclusive
recognition.

(g) Nothing in this section shall be construed to prohibit the
waiving of hearings by stipulation for the purpose of a consent
election in conformity with regulations and rules or decisions of the
Board.

SEC. 1012. EMPLOYEES REPRESENTED.-The employees of the Depart- 22 USC 4112.
ment shall constitute a single and separate worldwide bargaining
unit, from which there shall be excluded-

(1) employees engaged in personnel work in other than a
purely clerical capacity; and

(2) employees engaged in criminal or national security investi
gations or who audit the work of individuals to insure that their
functions are discharged honestly and with integrity.

SEC. 1013. REPRESENTATION RIGHTS AND DUTIES.-(a) A labor orga- 22 USC 4113.
nization which has been accorded exclusive recognition is the exclu-
sive representative of, and is entitled to act for, and. negotiate
collective bargaining agreements covering, all employees in the unit
described in section 1012. An exclusive representative is respon-
sible for representing the interests of all employees in that unit
without discrimination and without regard to labor organization
membership.

(b)(1) An exclusive representative shall be given the opportunity to
be represented at-

79-139 0 - 80 - 5 (297)
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(A) any formal discussion between one or more representatives
of the Department and one or more employees in the unit (or
their representatives), concerning any grievance (as defined in
section 1101) or any personnel policy or practice or other general
condition ofemployment; and

(B) any examination of an employee by a Department repre
sentative in connection with an investigation if-

(i) the employee reasonably believes that the examination
may result in disciplinary action against the employee, and

(ii) the employee requests such representation.
(2) The Department shall annually inform employees of their rights

under paragraph (l)(B).
(c) The Department and the exclusive representative, through

appropriate representatives, shall meet and negotiate in good faith
for the purposes of arriving at a collective bargaining agreement. In
addition, the Department and the exclusive representative may
determine appropriate techniques, consistent with the provisions of
section 1010, to assist in any negotiation.

(d) The rights of an exclusive representative under this section
shall not preclude an employee from-

(1) being represented by an attorney or other representative of
the employee's own choosing, other than the exclusive repre
sentative, in any grievance proceeding under chapter!!; or .

(2) exercising grievance or appeal rights established by law,
rule, or regulation.

(e) The duty of the Department and the exclusive representative to
negotiate in good faith shall include the obligation-

(1) to approach the negotiations with a sincere resolve to reach
a collective bargaining agreement;

(2) to be represented at the negotiations by duly authorized
representatives prepared to discuss and negotiate on any condi
tion ofemployment;

(3) to meet at reasonable times and convenient places as
frequently as may be necessary and to avoid unnecessary delays;

(4) for the Department to furnish to the exclusive representa
tive, or its authorized representative, upon request and to the
extent not prohibited by law, data-

(A) which is normally maintained by the Department in
the regular course of business;

(B) which is reasonably available and necessary for full
and proper discussion, understanding, and negotiation of
subjects within the scope ofcollective bargaining; and

(C) which does not constitute guidance, advice, counsel, or
training provided for management officials or confidential
employees, relating to collective bargaining;

(5) to negotiate jointly with respect to conditions of employ
ment applicable to employees in more· than one of the agencies
authorized to utilize the Foreign Service personnel system, as
determined by the heads ofsuch agencies; and

(6) if agreement is reached, to execute, upon the request of any
party to the negotiation, a written document embodying the
agreed terms, and to take the steps ne·cessary to implement the
agreement.

(£)(1) An agreement between the Department and the exclusive
representative shall be subject to aP. lproval by the Secretary.

(2) The Secretary shall approve the agreement within 30 days after
the date of the agreement unless the Secretary finds in writing that.
t.he a~eement is contrary to applicable law, rule, or regulation.



(3) Unless the Secretary disapproves the agreement by making a
finding under paragraph (2), the agreement shall take effect after 30
days from its execution and shall be binding on the Department and 
the exclusive representative subject to all applicable laws, orders, and
regulatIOns. .

(g) The Department shall consult with the exclusive representative
with respect to Government-wide or multiagency matters affecting
the rights, benefits, or obligations of individuals employed in agencies
not authorized to utilize the Foreign Service personnel system. The
exclusive representative shall be informed of any change proposed by
the Department with respect to such matters, and shall be permitted
::easonable time to present its views and recommendations regarding
such change. The Department shall consider the views and recom
meuc"~ions of the exclusive representative before taking final action
on any such change, and shall provide the exclusive representative a
written statement of the reasons for taking the fmal action.

SEC. 1014. RESOLUTION OF IMPLEMENTATION DISPUTEs.-(a) Any 22 USC 4114.
dispute between the Department and the exclusive representative
concerning the effect, interpretation, or a claim of breach of a
collective bargaining agreement shall be resolved through proce-
dures negotiated by the. Department and the exclusive representa-
tive. Any procedures negotiated under this section shall-

(1) be fair and simple,
(2) provide for expeditious processing,and
(3) include provision for appeal to the Foreign Service Griev- Appeal.

ance Board by either party of any dispute not satisfactorily
settled. .

(b) Either party to an appeal under subsectionJaX3) may fue with Exception, mingo
the Board an exception to the action of the Foreign Service Grievance
Board in resolving the implementation dispute. If, upon review, the
Board finds that the action is deficient-

(1) because it is contrary to any law, rule, or regulation; or
(2) on other grounds similar to those applied by Federal courts

in private sector labor-management relations;
the Board may take such action and make such recommendations
concerning the Foreign Service Grievance Board action as it consid
ers necessary, consistent with applicable laws, rules, and regulations.

(c) If no exception to a Foreign Service Grievance Board action is
filed under subsection (b) within 30 days after such action is commu
nicated to the parties, such action shall become final and binding and
shall be implemented by the parties.
. (d) Resolutions of disputes under this section shall not be subject to
judicial review.

SEC. 1015. UNFAIR LABOR PRACTICEs.---(a) It shall be an unfair labor 22 USC 4115.
practice for the Department-

(1) to interfere with, restrain, or coerce any employee in the
exercise by the employee of any right under this chapter;

(2) to encourage or discourage membership in any labor organi
zation by discrimination in connection with hiring, tenure.
promotion, or other conditions of employment;

(3) to sponsor, control, or otherwise assist any labor organiza
tion, other than to furnish upon request customary and routine
services and facilities on an impartial basis to labor organiza
tions having equivalent status;

(4) to discipline or otherwise discriminate against an employee
because the employee has filed a complaint or petition, or has
given any information, affidavit, or testimony under this
chapter;
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(5) torefuse to consult or negotiate in good faith with a labor
organization. as required under this chapter;

(6) to fail or refuse to cooperate in impasse procedures and
impasse decisions, as required under this chapter;

(7) to enforce any rule or regulation (other than a rule or
regulation implementing section 2302 of title 5, United States
Code) which is in conflict with an applicable collective bargain
ing agreement if the agreement was in effect before the date the
rule or regulation was prescribed; or

(8) to fail or refuse otherwise to comply with any provision of
this charter.

(b) It shal be an unfair labor practice for a labor organization
(1) to interfere with, restrain, or coerce any employee in the

exercise by the employee of any right under this chapter;
(2) to cause or attempt to cause the Department to discriminate

against any employee in the exercise by the employee of any
right under this chapter;

(3) to coerce, discipline, fine, or attempt to coerce a member of
the labor organization as punishment or reprisal, or for the
purpose of hindering or impeding the member's work perform
ance or productivity as an employee or the discharge of the
member's functions as an employee;

(4) to discriminate against an employee with regard to the
terms and conditions of membership in the labor organization on
the basis of race, color, creed, national origin, sex, age, preferen
tial or nonpreferential civil service status, political affiliation,
marital status, or handicapping condition;

(5) to refuse to consult or negotiate in good faith with the
Department, as required under this chapter;

(6) to fail or refuse to cooperate in impasse procedures and
impasse decisions, as required under this chapter;

(7)(A) to call, or participate in, a strike, work stoppage, or
slowdown, or to picket the Department in a labor-management
dispute (except that any such picketing in the United States
which does not interfere with the Department's operations shall
not be an unfair labor practice); or

(B) to condone any unfair labor practice described in subpara
graph (A) by failing to take action to prevent or stop such
activity; -

(8) to deny membership to any employee in the unit repre
sented by the labor organization except-

(A) for failure to tender dues uniformly required as a
condition ofacquiring and retaining membership, or

(B) in the exercise of disciplinary procedures consistent
with the organization's constitution or bylaws and this
chapter; or

(9) to fail or refuse otherwise to comply with any provision of
this chapter.

(c) The expression of any personal view, argument, or opinion, or
the making of any statement, which-

(1) publicizes the fact of a representational election and encour
ages employees to exercise their right to vote in such an election;

(2) corrects the record with respect to any false or misleading
statement made by any person; or

(3) informs employees of the Government's policy relating to
labor-management relations and representation,

if the expression contains no threat of reprisal or force or promise of
benefit and was not made under coercive conditions shall oot-
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(A) constitute an unfair labor practice under this chapter, or
(B) constitute grounds for the setting aside of any election

conducted under this chapter.
(d) Issues which can properly be raised under an appeals procedure

may not be raised as unfair labor practices prohibited under this
section. Except for matters wherein, under section 1109(b), an
employee has an option of using the grievance procedure under
chapter 11 or an appeals procedure, issues which can be raised under Post, p. 2142.
section 1014 or chapter 11 may, in the discretion of the aggrieved
party, be raised either under such section or chapter or else raised as
an unfair labor practice under this section, but may not be raised
both under this section and under section 1014 or chapter II.

SEC. 1016. PREVENTION OF UNFAIR LABOR PRACTIcES.-(a) If the Investigation.
Department or labor organization t~ charged by any person with 22 USC 4116.
having engaged in or engaging in an unfair labor practice, the
General Counsel shall investigate the charge and may issue and
cause to be served upon the Department or labor organization a
complaint. In any case in which the General Counsel does not issue a
complaint because the charge fails to state an unfair labor practice,
the General Counsel shall provide the person making the charge a
written statement of the reasons for not issuing a complaint.

(b) Any complaint under subsection (a) shall contain a notice- Complaint.
(1) of the charge;
(2) that a hearing will be held before the Board (or any member

thereof or before an individual employed by the Board and
designated for such purpose); and

(3) of the time and place fIXed for the hearing.
(c) The labor organization or Department involved shall have the

right to file an answer to the original and any amended complaint
and to appear in person or otherwise and give testimony at the time
and place fIXed in the complaint for the hearing.

(d)(l) Except as provided in paragraph (2), no complaint shall be
issued based on any alleged unfair labor practice which occurred
more than 6 months before the filing of the charge with the Board.

(2) If the General Counsel determines that the person filing any
charge was prevented from filing the charge during the 6-month
period referred to in paragraph (1) by reason of-

(A) any failure of the Department or labor organization against
which the charge is made to perform a duty owed to the person,
or

(B) any concealment which prevented discovery of the alleged
unfair labor practice during the 6-month period,

the General Counsel may issue a complaint based on the charge if the
charge was filed during the 6-month period beginning on the day of
the discovery by the person of the alleged unfair labor practice.

(e) The General Counsel may prescribe· regulations providing for
informal methods by which the alleged unfair labor practice may be
resolved prior to the issuance ofa complaint.

(f) The Board (or any member thereof or any individual employed Hearing.
by the Board and designated for such purpose) shall conduct a
hearing on the complaint not earlier than 5 days after the date on
which the complaint is served. In the discretion of the individual or
individuals conducting the hearing, any person involved may be
allowed to intervene in the hearing and to present testimony. Any
such hearing shall, to the extent practicable, be conducted in accord-
ance with the provisions of subchapter II of chapter 5 of title 5,
United States Code, except that the parties shall not be bound by 5 USC 55l.
rules of evidence, whether statutory, common law, or adopted by a

79-139 0 - 80 - 6 (297)
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Back pay.

22 USC 4117.

court. A transcript shall be kept of the hearing. After such a hearing
the Board, in its discretion, may upon notice receive further evidence
or hear argument. _

(g) If the Board (or any member thereof or any individual employed
by the Board and designated for such purpose) determines after any
hearing on a complaint under subsection (f) that the preponderance
of the evidence received demonstrates that the Department or labor
organization named in the complaint has engaged in or is engaging in
an unfair labor practice, then the individual or individuals conduct
ing the hearing shall state in writing their findings of fact and shall
issue and cause to be served on the Department or labor organization
an order-

(1) to cease and desist from any such unfair labor practice in
which the Department or labor organization is engaged;

(2) requiring the parties to renegotiate a collective bargaining
agreement in accordance with the order of the Board and
requiring that the agreement, as amended, be given retroactive
effect;

(3) requiring reinstatement of an employee with backpay in
accordance with section 5596 of title 5, United States Code; or

(4) including any combination of the actions described in
paragraphs (1) through (3) or such other action as will carry out
the purpose of this chapter.

If any such order requires reinstatement of an employee with
backpay, backpay may be required of the Department (as provided in
section 5596 of title 5, United States Code) or of the labor organiza
tion, as the case may be, which is found to have engaged in the 'unfair
labor practice involved.

(h) If the individual or individuals conducting the hearing deter
mine that the preponderance of the evidence received fails to demon
strate that the Department or labor organization named in the
complaint has engaged in or is engaging in an unfair labor practice,
the individual or individuals shall state in writing their findings of
fact and shall issue an order dismissingthe complaint.

SEC. 1017. STANDARDS OF CoNDUCT FOR LABOR ORGANIZATIONs.-(a)
The Department shall accord recog:J.ition only to a labor organization
that is free from corrupt influences and influences opposed to basic
democratic principles. Except as provided in subsection (b), an organi
zation is not required to prove that it is free from such influences ifit
is subject to a governing requirement adopted by the organization or
by a national or international labor organization or federation of
labor organizations with which it is affiliated, or in which it partici
pates, containing explicit and detailed provisions to which it sub
scribes calling for-

(1) the maintenance of democratic procedures and p:,~.rtices,

inc1uding-
(A) provisions for periodic elections to be conducted subject

to recognized safeguards, and
(B) provisions defining and securing the right of individual

members to participate in the affairs of the organization, to
receive fair and equal treatment under the governing rules
of the organization, and to receive fair process in discipli
nary proceedings;

(2) theexc1usion from office in the organization of persons
affiliated with Communist or other totalitarian movements and
persons identified with corrupt influences;
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(3) the prohibition of business or financial interests on the part

of organization officers and agents which conflict with their duty
to the organization and its members; and

(4) the maintenance of fIScal integrity in the conduct of the
affairs of the organization, including provisions for accounting
and financial controls and regular financial reports or sum
maries to be made available to members.

(b) A labor organization may be required to furnish evidence of its
freedom from corrupt influences opposed to basic democratic princi
ples if there is reasonable cause to believe that-

(1) the organization has been suspended or expelled from, or is
subject to other sanction by, a parent labor organization, or
federation of organizations with which it has been affiliated,
because it has demonstrated an unwillingness or inability to
comply with governing requirements comparable in purpose to
those required by subsection (a); or

(2) the organization is in fact subject to influences that would
preclude recognition under this chapter.

(c) A labor organization which has or seeks recognition as a
representative of employees under this chapter shall file fmancial
and other reports with the Assistant Secretary of Labor for Labor
Management Relations, provide for bonding of officials and others
employed by the organization, and comply with trusteeship and
election standards.

(d) The Assistant Secretary of Labor shall prescribe such regula
tions as are necessary to carry out this section. Such regulations shall
conform generally to the principles applied to labor organizations in
the private sector. Complaints of violations of this section shall be
filed with the Assistant Secretary. In any matter arising under this
section, the Assistant Secretary may require a labor organization to
cease and desist from violations of this section and require it to take
such actions as the Assistant Secretary considers appropriate to carry
out the policies of this section.

(e) This chapter does not authorize participation in the manage
ment of a labor organization or acting as a representative of a labor
organization by- a management official, a confidential employee, or
any other employee if the participation or activity would result in a
conflict or apparent conflict of interest or would otherwise be incom
patible with law or with the official functions of such management
official or such employee.

({) If the Board finds that any labor organization has willfully and
intentionally violated section 1015(bX7) by omission or commission
with regard to any strike, work stoppage, slowdown, the Board
shall-

(1) revoke the exclusive recognition status of the labor organi
zation, which shall then immediately cease to be legally entitled
and obligated to represent employees in the unit; or

(2) take any other appropriate disciplinary action.
SEC. 1018. ADMINISTRATIVE PROVISIONs.-(a) If the Department has

received from any individual a written assignment which authorizes
the Department to deduct from the salary of that individual amounts
for the payment of regular and periodic dues of the exclusive
representative, the Department shall honor the assignment. Any
such assignment shall be made at no cost to the exclusive representa
tive or the individual. Except as provided in subsection (b), any such
assignment may not be revoked for a period of one year from its
execution.

(b) An assignment for deduction of dues shall terminate when-

Reports.

Regulations.

Strike, work
stoppage or
slowdown.

22 USC 4118.
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(1) the labor organization ceases to be the exclusive repre.
sentative;

(2) the individual ceases to receive a salary from the Depart
ment as a member of the Service; or

(3) the individual is suspended or expelled from membership in
the exclusive representative.

(c) During any period when no labor organization is certified as the
exclusive representative ofemployees in the Department, the Depart
ment shall have the duty to negotiate with a labor organization which
has flied a petition under section 1011(bXl)(A) alleging that 10
percent of the employees in the Department have membership in the
organization if the Board has determined that the petition is valid.
Negotiations under this subsection shall be concerned solely with the
deduction of dues of the labor organization from the salary of the
individuals who are members of the labor organization and who make
a voluntary allotment for that purpose. Any agreement between the
Department and a labor organization under this subsection shall
terminate upon the certification ofan exclusive representative of any
employees to whom the agreement applies.

(d) The following provisions shall apply to the use of official time:
(1) Any employee representing an exclusive representative in

the negotiation of a collective bargaining agreement under this
chapter shall be authorized official time for such purposes,
including attendance at impasse proceedings, during the time
the employee otherwise would be in a duty status. The number of
employees for whom official time is authorized under this para
graph shall not exceed the number of individuals designated as
representing the Department for such purposes.

(2) Any activities performed by any employee relating to the
internal business of the labor organization, including the solicita
tion of membership, elections of labor organization officials, and
collection of dues, shall be performed during the time the
employee is in a nonduty status.

(3) Except as provided in paragraph (1), the Board shall
determine whether any employee participating for, or on behalf
of, a labor organization in any phase of proceedings before the
Board shall be authorized official time for such. purpose during
the time the employee would otherwise be in a duty status.

(4) Except as provided in paragraphs (1), (2), and (3), any
employee representing an exclusive representative, or engaged
in any other matter covered by this chapter, shall be granted
official time in any amount the Department and the exclusive
representative agree to be reasonable, necessary, and in the
public interest.
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L General

CHAPTER 5

'!HE AID EQ.JAL OPIDRlUNITY ffiOGRAM

This Chapter sets forth the policies and regulations under which AID conducts
a continuing affirmative program for equal opporttmity in employment and
personnel management. It also delineates AID's authority, responsibilities,
a"1d procedures governing complaints of discrimination in employment based on
race, color, religion, national origin, physical or mental handicap, sex, or
age.

2. Policy

a. It is AID's policy to provide equal opporttmity in employment for
all persons; to prohibi t discrimination because of race, color, religion,
national origin, physical or mental handicap, sex, or age; and to promote
the full realization of equal employment opportunity through a continuing
affirmative action program in the Agency.

b. It is also AID's policy to ensure that all persons to whom this
Chapter applies are free from any and all restraint, interference, coercion,

I discrimination, and reprisal in their opposition to any practices made unlaw-
/ ful by the regulatory statutes referenced in paragraph SD below, and in their

participation in any stage of the processing of a complaint, including the
counseling stage and thereafter.

SB. Scope

The provisions of this Chapter apply to all U.S. citizen direct-hire
employees of AID and any U.S. citizen who is an applicant for employment with
AID.

sc. Iefinitions

) For the purpose of these procedures the term:
/

L Einployee includes all AID U.S. citizen direct-hire personnel and
personal service contractors.

2. Applicant for employment includes individuals who apply for available
positions in AID.

3. DEID means the Director of Equal Employment Opportunity. The Director,
Office of Equal Opportunity Programs (EOP) is designated as the DEED.

\

)



4. EFOO means the Equal Fmployrrent Opportunity Officer.

5. rna Counselor means the Equal Fmployrrent Opportunity Counselor.
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6. Aggrieved person means any person or organization presenting a potential
complaint to an EEO Counselor.

7. Complainant means any individual or organization that files an equal
employment opportunity complaint with AID.

8. EEOC and The Conmission mean the Equal Employment Opportunity Conmission.

9. ~ refers to individuals who are at least forty years old.

10. Complaints Examiner means a person appointed by EEOC to conduct hearings
on equal employment opportunity complaints.

50. Authorities

1. Section 717 of the Civil Rights Act of 1964, as amended, 42 U.S.C.
2000e-16, et seq.

2. Executive Order 11478, 34 FR 12985, August 10, 1969 Non-Discrimination
in the Federal Government.

3. Section 6(d) of the Fair Labor Standards Act of 1938, as amended, 29
u.S .C. 206(d) , Equal Pay Act of 1963, which prohibits sex-based difference
where work performed is of equal skill, effort and responsibility.

4. Section 633a of the Pge Discrimination in Fmployrrent Act of 1967, as
a.rrended, 29 U.S.C. 621, et seg., which prohibits job discrimination in
Federal employrrent against workers at least 40 years of age.

5. Section 501 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. 701,
et se9., which pertains to emplOYment discrimination against handicapped per
sons 1 n the Federal Goverrnnent.

6. Section 403 of the Veterans Readjustment Act of 1974, 38 U.S.C. 2012, et
seg., which requires affirmative action in the employrrent and advancement of
disabled and Vietnam era veterans.

7. Reorganization Plan No. 1 of 1978, 5 U.S.C. 901, et seg., and Executive
Order 12067 -- Coordination of Federal Equal Employment Opportunity.

8. Equal Employment Opportunity in the Federal Goverrnnent, 29 CFR 1613, et
seg.

•

•

•

•
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SE. Background

1. Executive Order 11478 and Title VII.

Requirements for Federal agency equal employment opportunity (Em) and
affirmative action programs were first established in 1969 by Executive
Order (E.O.) 11478. In 1972 the Congress amended Title VII of the Civi 1
Rights Act of 1964, thereby mandating Federal agencies to maintain affir
mative action programs and to ensure enforcement of Federal Em policy.

The enactment of this mandate was a consequence of the specific findings
of pervasive discrimination in Federal employment evidenced by (a) serious
underrepresentation and exclusion of minority group members and women in
specific occupational areas, grade levels, agencies, and regions; and (b)
systemic, institutional barriers operating through various Civil Service
regulations and procedures, particularly nonjob related selection and
promotion techniques.

2. Section 717 of the Civil Rights Act of 1964, as amended.

This section requires Federal agencies to undertake affirmative action.

3. Section 501 of the Rehabilitation Act of 1973, as amended, and Section
403 of the Veterans' Readjustment Assistance Act of 1974.

These statutes established requirements for each department, agency and
instrumentality in the Executive Branch to submit annually to the EEOC an
affirmative action plan for the hiring, placement and advancement of
handicapped individuals including disabled veterans.

4. Reot:ganization Plan No. 1 of 1978 and Executive Order 1206 7 <

These Presidential directives give EEOC lead coordinating responsibility
for all Federal EEO activities.

SF. Responsibilities

All levels of Agency management share responsibility and are held responsi
ible for the successful implementation of AID 1 S equal opportunity program 1 s
goals and objectives. Supervisory and managerial performance is evaluated
on these and other major Agency goals. Specific responsibilities for the
various components of the program are set forth as follows:

L The AID Administrator

a. Exercises personal leadership in the development, implementation,
maintenance, and monitoring of AID's equal opportunity program.



b. Designates a Director of Equal Employment Opportunity to assist in
carrying out the frnctions described in this lliapter in all organizational
units and locations of AID.
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2. The Director of Equal Opportunity Programs

a. .Advises the Administrator with respect to the development of plans,
procedures, regulations, reports and other matters pertaining to AID's
policies and programs established under this Chapter.

b. Evaluates the sufficiency of the total Agency EEO program and recom
mends to the .Administrator improvements or corrections needed, including
remedial or disciplinary action wi th respect to managerial or supervisory
employees who have failed in their responsibilities under this Chapter.

c. Makes changes in programs and procedures designed to eliminate
discriminatory practices and improve AID's Em program.

d. ~signates Equal Employment Opportunity Cbunselors.

e. Provides for counseling by an EEO Counselor of aggrieved employees
or applicants for employment who believe they have been discriminated
against and for attempting to resolve on an informal basis the matter(s)
raised by them before a complaint of discrimination may be filed under
Appendix SA, section IV.

f. Exercises authority in processing complaints of discrimination in
personnel matters within AID, subject to the regulations and procedures set
forth in Appendixes SA and SB.

g. Designates Agency coordinators to ensure that equali ty of opportu
nity for wanen, Hispanic Americans and handicapped individuals, including
disabled veterans is an integral part of AID's overall program.

h. Publicizes the EEO program through the procedures outlined in SG
below.

3. The Assistant Administrator for Management (M/M)

The AA/M is the designated representative for AID management and, as such,
is notified of all formal complaints of discrimination filed wi th AID. In
this capacity, the AA/M is also authorized to enter into informal settle
ments of EEO complaints on behalf of AID.

•

•

•

•
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4. Bureau/Office Heads and Mission Directors

Bureau/Office Heads and Mission Directors share responsibility for assist
ing the DEED in carrying out the EED program within their organizational
canponents. Towards this end, they must:

a. Maintain liaison with the DEED on all EEO matters.

b. Assist the Office of Personnel Management (M/R1) in ensuring com
plete fairness in the selection, assignment, pranotion, and training of
personnel within their organizational units.

c. Provide guidance and assistance to all supervisory personnel within
their respective organizations in carrying out their responsibilities in
implementing AID's equal opportunity program.

d. Evaluate personnel practices within their respective organizational
units to ensure continuing conformity to AID's equal opportunity program.

5. The Equal Employment Opportunity Manager

a. Serves as the Agency EEOO with primary responsibility for
coordinating and monitoring the discrimination canplaints process as
outlined in Appendix SA.

b. Conducts informal adjudication proceedings wi th complainants
and/or their representatives wi th a view toward worldng out an infonnal
resolution to the discriminatory allegations raised by them.

c. Is responsible for coordinating, directing, monitoring and evalu
ating the Agency's equal employment opportunity counseling practices.

6. Fgual Employment Opportunity Counselors

Perform the functions listed in Appendix SA, section IILe.

SG. The AID Equal Opportunity Program

To implement its policy of ensuring equality of opportunity for all
persons, AID conducts a continuing campaign to eradicate every form of
prejudice or discrimination from AID's personnel policies, practices and
work environment and takes appropriate disciplinary action against
employees who engage in discriminatoy practices. Specifically, the Agency:

1. Oevelops the plans, procedures, and regulations necessary to carry out
the programs established under this Chapter.



2. Provides orientation, training, and advice to managers and supervisors
to ensure that they understand and are discharging their EEO responsibili
ties.
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3. Ensures that recruitment activities reach all sources for candidates
without regard to race, color, religion, national origin, sex, age, or
handicap and solicits assistance on a continuing basis from groups
representing such employees.

4. Utilizes to the fullest extent possible the current skills of each
employee by such means as redesigning positions, where feasible, to ensure
that the tasks assigned require the full utilization of those skills.

5. Provides the maximum feasible opportunity to employees to enhance
their skills through on-the-job training, work-study programs and other
training measures.

6. Ensures participation at the local level with other employers, with
schools and universities and with other public and private groups in
cooperative efforts to improve employment opportunities and community
conditions which affect employability.

7. Provides recogni tion through the Incentive Awards Program to
employees, supervisors, managers and units demonstrating superior
accomplishment in providing equal employment opportunity.

8. Provides for the counseling of employees and applicants who believe
they have been discriminated against on the basis of race, color, reli
gion, national origin, sex, age and/or handicap by AID and for informally
resolving the matters raised by them.

9. Provides for the prompt, fair and impartial consideration and di spo
sition of complaints involving issues of discrimination which cannot be
informally resolved.

10. Establishes a system for periodically evaluating the effectiveness
with which AID's EEO policy as stated in this Chapter is being carried out.

11. Submits for review and evaluation by the EEOC written annual affirma
tive action plans.

5H. Dissemination Of Information

A copy of this O:1apter shall be made readily available by the Director,
EOP, to all AID employees. Information concerning the AID's equal oppor
tunity program shall also be disseminated periodically by the Director,
EOP through the various Agency channels of coomunication, including:

•

•

•

•
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1. The names and addresses of the DEEO and the coordinators for the (a)
Federal Women I s Program (FWP), (b) Hispanic Employment Program, and (c)
the Program for Handicapped Individuals, including Disabled Veterans.

2. The name and address of the EFOO.

3. The names and addresses of Em Counselors and their availability to
counsel employees or applicants for employment who believe t:rey have been
discriminated against.

4. The requirement that an employee or applicant for employment must con
sult an EEO Chunselor concerning the alleged discriminatory action before
a formal complaint may be filed. AID overseas personnel must consult an
EEO Chunselor or FWP Chordinator from the ~partment of State or the U.S.
Information (USIA) Agency (USICA) serving their locality in the event that
no AID persoIU1el serve in those functions.

s. The requirement that a complainant must (a) consult an EEO Counselor
within thirty calendar days following the action believed to be discrimi
natory or, if a personnel action, within thirty days of its effective date
or notice thereof; and (b) file a written complaint within fifteen days
following the final interview with the EEO Counselor.
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I. Purpose

Thi s Appendix sets forth AID's regulations and procedures for the pro
cessing of canplaints of discrimination filed with AID by individual
employees or applicants for employment or any person intending to file a
canplaint on behalf of sucb individuals on the basis of race, color,
religion, national origin, sex, physical or mental handicap or age. In
addition, this Appendix sets forth the duties and responsibilities of AID

/' personnel relating to the processing of discrimination complaints. (For
Agency regulations and procedures governing the processing of Class
Complaints of Discrimination and Complaints of Discrimination Based on
Physical and/or Mental Handicap, see Appendixes SB and 5C, respectively).

II. Nomination, Selection, Training and Evaluation of EEO Counselors

A. Nomination

During the month of July of each odd year, i.e., 83, 85, etc., the DEEO
will issue an AID/W General Notice requesting volunteers to serve as
EEO Counselors. Additionally, the DEEO will request in writing that
the Executive Staff, AID/W, and each .Ad lbc group represented on the
EEO oversight Board identify several qualified employees who would be
willing to serve as Em counselors. While the number of counselors may
vary, EOP will generally seek twenty volunteers.

B. Selection

1. Based on a job analysis, the DEEO or designee will identify
both critical and desirable elements for the function of EEO Counselor.
These elements will be included in the General Notice, the memorandum
to the Executive Staff, and the letter to the Ad lbc groups.

2. Volunteers will be requested to complete a self crediting form.
Selections will be based on an established rating plan. The personnel
folders of all volunteers meeting the minimum qualifications will be
reviewed by EOP. From this review, volunteers will be selected for
interview. Interviews will be conducted by EOP staff members, who will
then make recomnendations for selection to the DEED.

3. Counselors will serve for two-year terms which will begin on
October 1.



A. Representation

At. this and all stages in the presentation of a complaint, the aggrieved
person/complainant shall have the right to be accompanied, represented
and advised by a representative or attorney of the complainant's choosing.
The aggrieved person/complainant and representative, if employed by AID,
shall have a reasonable amount of official time to prepare and present the
complaint.

B. Consultation with Em Counselor

C. Training

EEO Counselors must complete a training program developed and administered
by EOP before beginning to serve as EEO Counselors.

D. Evaluation

Job performance of Em Counselors will be evaluated by the EF.OO based on
standard criteria developed by EOP. Em Counselors may be decertified by
the DEEO if they fail to meet the required standards.

III. Precomplaint Procedure
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Every aggrieved person must consult an EEO Counselor within thirty days of •
the alleged discriminatory action or, if a personnel action, within thirty
days of the effective date of that action before filing a formal complaint.
The individual may select any designated Em Counselor wi thin AID. An
employee in an overseas location that does not have an AID Em Counselor
must consult a Counselor or FWP Coordinator designated by the Department
of State or USIA. AID shall ensure that full cooperation is provided by
all employees to EEO Counselors in the performance of their duties.

C. Responsibi Iity of EED Counselor

The Counselor shall:

1. Counsel the aggrieved individual concerning the individual's
rights under this Appendix, the negotiated procedure and procedures
applicable to appeals to the Merit Systems Protection Board (MSPB).

2. Contact the appropriate officials to attempt informal resolution
of the matter but in no event, reveal the identity of the aggrieved party
unless so authorized in writing by the aggrieved party or at such time
after the aggrieved party has filed a formal complaint.

•

•
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) 3. Maintain a record of counseling activities so as to periodically

brief the EEOO on those activities.
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IV.

4. Conduct the final interview with the aggrieved person no later
than 21 calendar days after the date the aggrieved person contacted the
Counselor unless a time extension is approved by the EEOO. In the final
interview the Counselor shall advise the aggrieved person, both orally and
in wri ting (notice of final interview), of (1) the right to file a formal
complaint within fifteen calendar days after the final interview, and (2)
the duty to ensure that AID \vill be imnediately informed if counselor any
other representative is retained. The Counselor will not attempt in any
way to restrain the aggrieved person from filing a complaint.

5. Shall submi t a written report in accordance with procedures
established in II.C above upon notification by the EEOO that a formal
complaint has been filed.

Filing and Presentation of a Formal Complaint of Discrimination

A. Time Limits

Formal complaints may be presented for processing only if the complainant
consulted an EEO Counselor within thirty calendar days of the alleged
discrimination or, if a personnel action, within thirty calendar days of
the effective date of that action and the canplainant or representative
submitted a formal complaint to an appropriate official listed in IV.B2
below within fifteen calendar days of the final interview with the EEO
Cot.mselor. AID may extend the time limits allowed by this section if
deemed appropriate.

B. Where to fi Ie

1. If the problem involves possible discrimination on the basis of
race, color, religion, sex (including sexual harassment), national origin,
physical or mental handicap or age, and has not been resolved by informal
means with the assistance of the EID Counselor, the complainant may file a
a fonnal civil rights complaint.

2. A formal complaint of discrimination must be filed with the
Administrator, the DEED, the EEOO, the Hispanic Program Coordinator (HPC)
or the FWP Manager. Canplaint'S"filed with persons other ~n the DEEO
will be forwarded to the DEEO within two working days for all processing.
The DEEO will notify the complainant of the receipt of the complaint
within five working days.

3. Any complaint originating in the FOP Office shall be forwarded
to the DEEO or other appropriate official in the event the complaint is
filed against the DEED, who shall assign the processing of the complaint
to the Office of General Counselor, where appropriate, secure the ser
vices of a cooperating Federal agency's EEOO.



4. A complaint shall be deemed filed on the date it is received if
delivered to an AID official listed in IV. B2 above or on the date post
marked if addressed to an AID official listed in IV.B2 above.
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C. Presentment of Complaint

The canplaint of discrimination shall be in writing and must be signed by
the canplainant. It may be submitted on esc FORM 894. The canplaint
shall state in detail the specific act(s) of alleged discrimination and
shall include the name, address and telephone number of the canplainant;
the canplainant's representative or attorney, if any; and the identifica
tion, the Ol:ganizational unit and location of the person(s) charged wi th
discrimination. It shall also include the reason(s) the canplainant
believes this practice constitutes discrimination on the basis of race,
color, religion, national origin, sex, physical or mental handicap or age
and the relief requested.

D. EEl) Cotmselor's Report

The EEIXJ shall iIDIIediately notify the EEO Cotmselor that a formal com
plaint of discrimination has been received. Within five workdays of such
notice, the EEO Counselor shall file with the EEIXJ a report (the substance
of which will be in accordance with the AID Equal Employment Opporttmity
Counselor's Manual) including a copy of the canplaint sunmarizing the
actions during precanplaint procedures and advice to both the complainant
and relevant AID officials concerning the merits of the matter. The EEOO
shall, wi thin five workdays of receipt of such EEO Counselor's report,
notify the Agency representative in writing that a formal canplaint and
the EEO Cotmselor's report have been filed •

.E. Acceptance, Rejection or Cancellation of Complaint

1. Acceptance

a. Within ten calendar days of AID's receipt of a complaint, the
EEOO shall review the canplaint and shall infonn the complainant, in
writing, of acceptance or rejection of the complaint or a portion thereof.
The notice of acceptance or rejection shall infonn the complainant of the
rights afforded by the administrative process and by statute.

b. If the complainant is not counseled on an allegation within
the scope of the complaint, the EEOO shall afford the complainant and the
Counselor fifteen calendar days to complete the precomplaint counseli ng
process on the omitted allegation.

•

•

•

•
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VI.El
c. If an allegation lacks specificity and detail, the EE£X) shall

afford the complainant an opportunity to provide the required infor
mation. The EErXJ may reject the complaint if the complainant fails to pro
vide such information within a specified time period. If the information
provided contains new allegations outside the scope of the complaint, the
EEOC must advise the complainant to see a ColIDselor on timely issues and
reject the untimely issues.

2. Rejection

A rejection may be based on any of the following reasons:

a. The complaint, or a portion thereof, was not timely filed.

b. The complaint, or a portion thereof, consists of an allega
tion identical to an allegation contained in a previous complaint filed
by the same complainant which is pending (see Mixed Cases, V.A below).

c. The complaint, or a portion thereof, does not contain alle
gations that an employee or applicant for employment was discriminated
against because of race, color, religion, national origin, sex, age or
handicap.

d. A ColIDselor was not consulted in a timely manner.

e. The complaint, or a portion thereof, lacks specificity and
detail.

,
../

f. The complaint was not submitted in writing and/or was not
signed by the complainant.

V. Relationship to Other Complaint Procedures

A. Mixed Cases

A mixed case involves an AID proposal or decision to take a personnel
action which is appealable to the MSPB (see 5 CFR 1201 et seg.) , and which
includes an allegation of lIDlawful discrimination. In the event that an
employee or applicant for employment is subjected to a personnel action
which is appealable to MSPB, the individual may:

1. File a complaint of discrimination wi th AID pursuant to the pro
cedures found in this Appendix. However, the complainant is not entitled
to a hearing pursuant to section IX and referenced in section VIII.A2 of
this Appendix but shall be notified that upon receipt of a Proposed
Disposition pursuant to section VIII, a Final Agency Decision pursuant to
section XI with the right of appeal to and hearing before MSPB may be
requested; OR --



2. File an appeal of the action alleging discrimination with MSPB
either within twenty days after AID's final disposition or after 120 days
after the effective date of the appealable action but no later than one
year from the effective date of the appealable action; OR

3. File an appeal with MSPB within twenty days of the effective date
of the appealable action in the event that the aggrieved' person does not
file a complaint of discrimination with AID.
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It must be noted that an aggrieved person may file a mixed case complaint
with AID pursuant to this Appendix OR file a mixed case appeal directly
with MSffi, BUT Nor BOTH. An aggrieved person will be notified of this
fact and that whichever is filed first shall be considered an election to
proceed in that forum.

B. Complaints Pursuant to the Negotiated Grievance Procedures

An aggrieved person who has filed a grievance under AID's negotiated
grievance procedure may not thereafter file a complaint based on the same
matter pursuant to the provisions of this Appendix. As in V.A above,
once a grievance has been filed pursuant to the negotiated procedures,
the aggrieved person is deemed to have elected that procedure and is
precluded from pursuing the same matter under these procedures.

VI. Investigation of a Complaint

A. As signment of Investigator

The EFOO responsible for processing the canplaint of discrimination shall
prepare a Scope of Investigation within ten working days of acceptance of
the canplaint. An investigator shall be assigned within t~nty working
days of acceptance of the complaint.

B. Authority of Investigators

The DEEO shall provide each investigator with written authority to:

L Investigate all aspects of canplaints of discrimination;

2. Require all employees to cooperate with the investigator; and

3. Require employees having any knowledge of the matter to furnish
testimony under oath or affirmation without a pledge of confidence.

C. Scope of Investigation

The relevant investigation shall be conducted in accordance with
29 CFR 1613.216 (Investigation).

•

•

•
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VI.
D. Forwarding of Investigation File

The investigator shall forward the investigative file to the EEOO within
sixty calendar days of receipt of the assignment. The EEDO shall furnish
the complainant or representative a copy of the completed investigative
file within five working days after EOP's acceptance of the investigative
file.

VII. Adjustment of Complaint

The EEXX> must provide an opportunity for settlement of the complaint on an
informal basis within thirty days after the complainant has received the
investigative file. The EEXX> shall meet at least once with the complainant
and the complainant's representative in an effort to achieve an informal
resolution. Nothing in this Appendix should be construed as preventing an
informal adjustment of the complaint at any time prior to the final Agency
decision. .An informal adjustment of a complaint of discrimination may
include, but is not limited to, retroactive and prospective pranotion, back
pay, attorney fees (except when the allegation is based on age discrimina
tion) and/or any other appropriate relief. Infonnal adjustments are appro
priate without a formal finding of discrimination by AID. If an adjustment
of the complaint is reached during this or any other stage of the complaint
process, the terms of the adjustment shall be put in writing and signed by
the EEOO, the complainant, the Ageocy representative and the.appropriate
administering official and made part of the complaint file. In the event
AID fails to implement any term fotmd in the settlement agreement, or
rescinds such a term, for any reason not attributable to acts or conduct of
the complainant, the complainant may enforce the terms of that agreement
through any appropriate proceeding.

Proposed Agency Decision

A. If an adjustment of the complaint is not reached within 100 days of
the filing of the formal complaint, the EEDO shall notify the complainant
in writing of:

1. A proposed disposition of the complaint;

2. The right to a hearing and a decision by the DEEO if the com
plainant notifies AID, in writing within fifteen calendar days of receipt
of notice, that a hearing is desired; and

3. The right to a decision by the DEED, or the Administrator if the
complaint involves the DEED, without a hearing.



2. The complaints examiner shall conduct the hearing so as to bring
out pertinent facts. Rules of evidence shall not be applied strictly, but
irrelevant or unduly repetitious evidence shall be excluded. Infonnation
having a bearing on, or employment policy or practices relevant to, the
canplaint shall be received in evidence. The complainant, the
complainant's representative, and AID's representative shall be given the
opportunity to cross-examine witnesses who appear and testify. Testimony
shall be under oath or affirmation.

B. If the complainant fails to notify AID within the period prescribed in
VIII.A2 above of the complainant's wishes regarding a hearing and decision
by the DEID, the DEEO or designee may adopt the disposition of the com
plaint proposed in the notice sent to the complainant pursuant to VIII.A1
above as AID's Final Agency Decision. If the complainant has requested a
decision without a hearing, the complaint along with the complaint file
shall be forwarded to the DEEO for a decision. In either case, the DEEO
or designee shall transmit the decision by letter to the complainant or
representative advising the complainant of the right to appeal the deci
sion to EEOC, the right to file a civil action in the U.S. District Court,
and the applicable time limits.

ix. iliaring Procedure

If the complainant requests a hearing, the EE(X) shall arrange for a formal
hearing.

A. Complaints Examiner

The hearing shall be conducted by a complaints examiner from a Federal
agency other than AID. The EEDO will request that EEOC designate an
examiner certified by them to conduct a discrimination hearing.

B. Arrangements for fuaring

The EEIX) shall transmit to the complaints examiner the complaint file con
taining all of the doclments described in 29 CFR 1613.218 and 1613.222
(see Attachment SA) which have been acquired up to that point in the pro
cessing of the complaint, including the original copy of the investigative
file. The examiner shall review the file to determine if further investi
ation is needed before scheduling a hearing. ~n it is determined that
further investigation is needed, the examiner shall remand the complaint
to the EEOO for further investigation pursuant to 29 CFR 1613.216.

c. Conduct of Hearing

1. Attendance at the hearing is limited to persons determined by the
canplaints examiner to have a direct connection with the complaint.
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D. Powers of Complaints Examiner

Pursuant to 29 CFR l6l3.2l8(d) the complaints examiner is authorized to:

L Administer oaths or affirmations,

2. Regulate the course of the heari ng ,

3. Rule on offers of proof,

4. Limit the number of witnesses whose testimony would be unduly
repetitious, and

s. Exclude any person from the hearing for contumacious conduct or
misbehavior that obstructs the hearing.

E. Witnesses at Hearing

The complaints examiner may request that AID make available as a witness
at the hearing an employee requested by the complainant when the examiner
determines that the employee's testimony is necessary. The examiner may
also request the appearance of any Federal agency employee whose testimony
the examiner determines to be necessary to furnish information pertinent
to the canplaint. The examiner shall notify the complainant of the rea
sons for denying a request for the appearance of employees as witnesses
and shall insert those reasons in the record of the hearing.

F. Record of Hearing

The hearing shall be recorded and transcribed verbatim. All docunents
submitted to and accepted by the canplaints examiner at the hearing shall
be made a part of the record of hearing. Documents submi tted to the
examiner by either side which are accepted shall be made available to the
other party as follows:

L The Agency representative shall furnish a copy to the canplainant,
and

2. The complainant shall make the document available for reproduction
by the Agency representative.

G. Findings, Analysis and RecOlllIrendations

L The complaints examiner shall transmit to the DEEO the complaint
file, including the record of the hearing and the examiner's findings and
analysis regarding the matter which gave rise to the complaint and the
general environment out of which the canplaint arose; a reccmnended deci
sion on the merits of the complaint; and recommended remedial action,
where appropriate. The examiner shall also notify the complainant of the
date on which this was done.



X. Avoidance of Delay

A. The canplaint shall be resolved pranptly. To this end, both the
canplainant and AID shall proceed wi th the canplaint without undue delay
so that the canplaint is resolved within 180 calendar days after it was
filed, including time spent in the processing of the complaint by the
complaints examiner under section IX.

2. The canplaints examiner shall transmit, if appropriate, by sepa
rate letter to the DEED whatever findings and recommendations the examiner
considers appropriate with respect to conditions in AID which do not bear
directly on the matter which gave rise to the canplaint or which bear on
the general environment out of which the canplaint arose.

H. Cost of Hearings

Cost for the hearing for any unresolved canplaint will be paid fran AID's
general admdnistrative funds.
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B. The DEED or designee may cancel a complaint if the complainant fails
to prosecute the complaint without undue delay. In lieu of canceling the
canplaint for failure to prosecute, the DEED may adjudicate the complaint
if sufficient information is available.

C. If the complaints examiner has submitted a reconmended decision
finding discrimination and AID has not issued a final decision within 180
calendar days after the date the canplaint was filed, the examiner's
recommended decision shall becane a final decision binding on AID thirty
calendar days after submission to AID. In such event, AID will notify the
complainant that the examiner's recommended decision is AID's final Agency
decision and will furnish the complainant a copy of the examiner's find
ings, analysis and recommended action under section IX. Additionally,
AID shall furnish the complainant a copy of the hearing record and notify
the canplainant in writing of the right of appeal to EEDC, the right to
file a civil action pursuant to section XIX below, and the applicable time
limits.

XI. Final Agency Decision and Notice of Right to Appeal

Except as stated in section VIII above, the DEED shall render the AID
decision on the canplaint based upon information in the canplaint file.
The decision shall be in writing to the complainant and the canplainant' s
representative. The decision shall require any remedial action authorized
by law determined necessary or desirable to resolve issues of discrimina
tion and to promote the policy of equal opportunity. The letter shall also
advise the canplainant of the right to appeal to EFDC the decision of the
DEED if the canplainant is not satisfied with it, or to file a civil
action, and of the applicable time limits.

•

•
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XII. Attorney's Fees

AID may award the payment of attorney's fees in conjunction with a find
ing of discrimination made in accordance with this Appendix except that no
attorney's fees may be paid in cases where there is a finding of age
discrimination. In all cases, payment of attorney's fees will be made in
accordance with 29 em 1613. 27l(c). Payment of attorney's fees shall be
made from AID's general administrative funds.

XIII. Appeal to the Equal Employment Opportunity Commission

A. Entitlement

L Except as ~rovided by section XIII.A3 below, a complainant may
appeal to EEOC AID s Final Agency Decision:

a. To reject the complaint, or a portion thereof, for reasons
covered by section IV.E; or

b. To cancel the complaint because of the complainant 's fai lure
to prosecute the complaint; or

c. On the merits of the complaint, under sections VIII.B or XI
if the decision does not resolve the complaint to the complainant's
satisfaction.

2. Except as provided by section XIII.A3 below, a complainant may
appeal to the EEOC on issues of employment discrimination raised in a
negotiated grievance procedure, where AID's negotiated labor-management
agreement permits such issues to be raised therei n. A complaint may appeal
the decision of:

a. The Agency head on the grievance,

b. The arbi trator on the grievance, and

c. The FIRA on exceptions to the arbitrator's award.

3. A complainant may not appeal under this subsection, however, w~n
the matter initially raised in the negotiated grievance procedure is still
ongoing in that process, is in arbi tration, or is before the FLRA. In such
circLmstances, any appeal prematurely filed shall be dismissed without
prejudice.

4. A complainant may not appeal to EEOC under XIII.Al above when the
issue of discrimination giving rise to the complaint is being considered,
or has been considered, in connection with any other appeal by the
complainant to EEOC.



.. f

B. Where to Appeal

The complainant shall file an appeal in writing, either personally or by
mai 1, with the Director, Office of Review and Appeals; Equal Employment
OpportlIDity Cormnission; 2401 liE" Street, N.W.; Washington, D.C. 20506.

C. Time Limit
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•b. Receipt of an arbitrator's award; or

1. Except as provided in section XIILC3 below, a complainant must
file a tbtice of Appeal within twenty calendar days after receipt of the
notice of final decision on the complaint fran AID. An appeal shall be
deemed filed on the date it is postmarked, or, in the absence of a post- •
mark, on the date it is received by EEOC. The EEOC will review a final
agency decision only when the agency makes a determination on all issues in
the complaint, including whether or not to award attorney's fees or costs.
Ibwever, an agency decision to reject or cancel a complaint in part shall
be final when issued pursuant to section IV.E.

2. When issues of discrimination have been raised in a negotiated
grievance process, a complainant may file a Notice of Appeal of such
issues up to twenty days after:

a. Expiration of the time during which the union and the Agency
may move a matter to the next stage of the grievance proces s;

c. Receipt of the decision of the FIRA on exceptions to the
arbi trator' saward •

3. This time limit will not be extended by EEDC unless the complainant
submits a written statement showing that the complainant was not notified
of the prescribed time limit and was not otherwise aware of it, or that
circumstances beyond the canplainant' s control prevented filing of a tbtice
of Appeal within the time limit. EEDC will exercise its discretion to
extend the time limit and accept the Appeal.

XIV. Relationship to other Appeals

When the basis of the complaint of discrimination involves an action which
is otherwise appealable to EEOC and the complainant, having been informed
by AID of the right to proceed under this Appendix elects to proceed by
appeal to EEOC, the case will be processed under the regula- tions
appropriate to that appeal when the complainant makes a timely appeal to
EEOC in accordance with those regulations.

•

•
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\) XV. Reports to the Camnission

The DEED shall report to EEOC infonnation concerning precomplaint counsel
ing and the status and disposition of complaints and on such other matters
relating to the enforcement of Em policies as EEOC may require.

XVI. Joint Processing and Consolidation of Complaints

A. With the written pennission of the canplainants, AID may jointly pro
cess two or more discrimination canplaints filed by employees or applicants
for employment with AID consisting of substantially similar allegations.

B. '!Wo or more individual complaints of discrimination from the same
employee or applicant for anployment may, at the discretion of AID or EEOC,
be consolidated for processing after notifying the individual that the com
plaints will be consolidated for expeditious processing.

XVII. Freedom from Restraint, Interference, Coercion or Reprisal

A. Freedom from Repri sal

Complainants, their representatives, witnesses, DEEOs, EECX)s, EEO
Investigators, Em Counselors, and other AID officials responsible for
processing discrimination complaints shall be free from restraint, inter
ference, coercion or reprisal at all stages in the presentation and pro
cessing of a complaint. Any action taken in reprisal because a person has
opposed any practice forbidden by Title VII of the Civi 1 Rights Act of
1964, as amended, 42 U.S.C. 2000e or E.G. 11478, or has filed a complaint,
testified, assisted or participated in any matter, investigation, procedure
or hearing covered by this Appendix shall be considered a discriminatory
practice.

B. Review of Allegations of Reprisal

1. A complainant, a complainant I s representative, or a witness who
alleges restraint, interference, coercion, discrimination, or reprisal in
connection with the presentation of a complaint, may have the allegation
reviewed as an individual complaint of discrimination subject to this
Appendix.

2. If, after completion of the investigation of a complaint under
section VI, a complainant requests a hearing and in connection wi th that
complaint alleges restraint, interference, coercion, discrimination or
reprisal, the complaints examiner assigned to hold the hearing shall
consider the allegation as an issue in the complaint at hand or refer the
matter to AID for further processing under the procedure cmsen by the
complainant pursuant to this section.



A. Corrective Actions Involving an Applicant

1. When AID or EEDC finds that an applicant for anployment has been
discriminated against and, but for that discrimination would have been
appointed, AID shall offer, in writing, employment to a position of com
mensurate grade and type as that denied the applicant.

2. The applicant shall have fifteen calendar days from receipt of
AID's offer within which to accept or decline the offer. Failure to
notify AID within the time limit will be considered a declination of the
offer, tmless it can be shown that the applicapt was not notified of the
prescribed time limit and was not othet:Wise aware of it, or that circum
stances beyond the applicant's control prevented response within the
prescribed time limit.

3. If the offer is accepted, appointment shall be retroactive to the
date the applicant would have been hired subject to the limitation in
XVIII.A5 below. Back pay, computed as prescribed by 5 CFR 550.805 shall
be awarded from the beginning of the retroactive period subject to the
limitation in XVIII.A5 below, until the date the individual actually
enters on duty. The individual shall be deemed to have perfonned service
for AID during this period retroactively for all purposes except meeting
service requirements for completion of a required probationary or trial
period.

4. If the offer is declined, AID shall award the individual a sum
equal to the back pay that would have been received, computed as prescribed
by 5 CFR 550.805, from the date the individual would have been appointed
tmtil the date the offer was made, subject to the limitations in XVIII.A5
below. In its offer, AID shall inform the applicant of the right to this
award in the event the applicant declines the offer.

5. When AID or EEOC finds that discrimination existed when the appli
cant was considered for employment, but also finds clear and convinci ng
evidence that the applicant would not have been hired even absent discrimi
nation, AID shall consider the individual for any existing vacancy of the
type and grade for which the applicant was considered initially and is
qualified before considering other candidates. If the individual is not
selected, AID shall record the reasons for the nonse- lection. If no
vacancy exists, AID shall give the individual priority consideration for
the next vacancy for which the individual is quali- fied. This priority
shall take precedence over priorities provided tmder other AID regulations.

6. AID is authorized to make the prior described appointments or
awards of back pay pursuant to 29 CFR 1613.271(a).

XVIII. Corrective Actions
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7. A period of retroactivity or a period for which back pay is awarded

tmder this section may not extend from a date earlier than two years prior
to the date on which the applicant filed the complaint (see 29 CFR
1613.271(a) (4». •
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XVIII.
B. Corrective Action Involving an Employee

1. When AID or EEDC finds that an employee of AID was discriminated
against and as a result of that discrimination was denied an employment
benefit or an adverse administrative decision was made, AID shall take
remedial action consistent with 29 CFR l6l3.27l(b) which shall include,
but not limited to, one or more of the following actions:

a. Retroactive promotion with back pay canputed as prescribed by
5 CFR 550.805 unless the record contains clear and convincing evidence that
the employee would not have been promoted or employed at a higher grade
even absent discrimination. The back pay liability may not accrue from a
date earlier than two years prior to the date the discrimination complaint
was filed, but in any event, not to exceed the date the employee would have
been promoted. If a finding of discrimination was not based on a com
plaint, the back pay liability may not accrue from a date earlier than two
years prior to the date the finding of discrimination was recorded, but in
any event, not to exceed the date the employee would have been promoted.

b. Consideration for promotion to a position for which the
employee is qualified before considering other candidates, if the record
contains clear and convincing evidence that, although discrimination
existed at the time selection for promotion was made, the employee would
not have been pranoted even absent discrimination. If the·individual is
not selected, AID shall record the reasons for nonselection. This priority
consideration shall take precedence over priorities under other AID
regulations.

C L. Cancellation of an unwarranted personnel action and restora
tion of the employee to the employee's previous status.

d. F.xpungement of any reference to or any record of an unwar
ranted disc~plinary action that is not a personnel action from AID records.

e. Full opportunity to participate in the employee benefit that
was denied (e.g., training, preferential work assigrnnents, overtime
scheduling) •

2. Correction including cancellation of an unwarranted personnel
action documented by a Standard Form 50 shall be made in accordance wi th
provisions of FR1 990-1, and appropriate instructions.



2. After 180 calendar days fran the date of filing a complaint with
AID if there has been no decision;

3. AID shall proceed expeditiously and affirmatively to make an
employee whole tmder section XVlII.B above. If the contested position is
vacant and available, it shall be made available to the employee. If the
contested position is not vacant and available, a position of similar
series, grade, pay, rank, and/or status shall be iIIIDe.diately located and
made available to the employee. hly employee who occupies a position in
contention shall not be adversely affected by a finding of discrimination.
If no such position is available, the employee shall be given priority
consideration for the first available position the employee is qualified
to occupy. Back pay from finding of discrimination until the employee is
placed in an appropriate position will be canputed pursuant to 5 CFR
550.805.

XIX. Civi1 Actions

A. Statutory Right

An employee or applicant is authorized by section 7l7(c) of the Civil
Rights Act, as amended, 84 Stat. 112. to file a civil action in an
appropriate U.S. District Court:

L Within thirty calendar days of receipt of notice of final action
taken by AID on a complaint;

PAGE NO.

5A-16

XVlII.B

EFFECTIVE DATE TRANS. MEMO NO.

November 28, 1983 . 24:19 AID HANDBOOK 24 A

•

•

•3. Within thirty calendar days of receipt of notice of final action
taken by EEOC on the complaint; or

4. After 180 calendar days from the date of filing an appeal with the
Comnission if there has been no EEOC decision.

B. Notice of Right

AID shall notify an employee or applicant of the right to file a civil
action, and of the thirty-day time limit for filing, in any final action
on a complaint under sections IV, VIII or XI. The EEDC shall notify an
employee or applicant of the right to file a civi 1 action, and of the
thirty-day time limit for filing, in any decision under 29 CFR 1613.234.
AID shall notify the canplainant of the right to request that the district
court appoint an attorney to represent the canplainant in the event the
canplainant decides to file a civil action arising from the canplaint of
discrimination.

•
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XIX.
C. Limitations on Right to File a Civil Action

The time limits specified in XIX.A and B above do not apply to age dis
crimination complaints filed against AID. Ccmplainants who file age
discrimination complaints and who wish to file a civil action based on
that complaint must exhaust administrative remedies prior to filing a
civil action. When the individual has not filed a complaint alleging
age discrimination wi th AID, the individual may file a civi1 action after
giving the EEDC thirty days notice of an intent to file such an action.
Such an action must be filed within 180 days after the alleged tmlawful
practice occured.
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II.

For the purpose of these procedures, the term:

A. Class is a group of AID employees, former AID employees, and/or
applicants for employment with AID, on whose behalf it is alleged that
they have been, are being, or may be adversely affected by an Agency
personnel management policy or practice which the Agency has authori ty to
rescind or modify, and which discriminates against the group on the basi s
of their coomon race, color, religion, sex, national origin, physical or
mental handicap and/or age.

B. Class Complaint is a written canplaint of discrimination filed on
behalf of a class by the agent of the class alleging that:

1. The class is so mmerous that a consolidated complaint of the
members of the class is impractical;

2. There are questions of fact common to the class;

3. The claims of the agent of the class are typical of the claims of
the class;

4. The agent of the class, or the agent's representative, if any,
will fairly and adequately protect the interests of the class.

C. An agent of the class is a class member who acts for the class dur
ing the processing of the class canplaint.

D. ~ is an inclusive term which means the age of at least 40 years.

Precomplaint Processing

A. An employee or applicant who wishes to be an agent and who alleges
individual discrimination shall consult an EED Cotnlselor within ninety
calerxlar days of the matter giving rise to the allegation of irxlividual
discrimination or ninety calendar days of its effective date if a person
nel action.

B. The Counselor shall:

1. Advise the aggrieved person of the discrimination complaint
procedures, of the right to representation throughout the precomplaint
and complaint processes, and of the right to anonymity only during the
precanplaint process;



6. Keep a record of all counseling activities; and

7. Summarize actions and advice in writing both to the EFIX) and the
aggrieved person concerning the issues in the personnel management policy
or practice.

2. Make whatever inquiry is believed necessary;

3. Make an attempt at infonnal resolution through discussion wi th
appropriate officials;

4. Counsel the aggrieved person concerning the issues involved;

5. Inform the EEDO and other appropriate officials when corrective
action is believed necessary;
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C. The Counselor shall conduct a final interview and terminate counsel
ing with the aggrieved person not later than thirty calendar days after
the date on which the allegation of discrimination was called to the
attention of the Counselor. furing the final interview, the Counselor
shall inform the aggrieved person in writing that counseling is terminated
and of the right to file a class canplaint of discrimination wi th appro
priate officials of AID.

D. The Counselor shall not attempt in any way to restrain the aggrieved
person from filing a complaint nor to encourage the person to file a
canplaint.

E. The Counselor shall not reveal the identity of an aggrieved person
during the period of consultation, except when authorized to do so,' in
writing, by the aggrieved person.

F. AID shall ensure that full cooperation is provided by all employees
to Counselors in the performance of their duties under this section.
Counselors shall have routine access to AID personnel records without
unwarranted invasion of privacy.

G. Corrective action taken as a result of counseling shall be consistent
with laws, E.G .s, and Civil Service rules, regulations, and instructions.

III. Filing and Presentation of a Class Complaint

A. The complaint must be submitted in writing by the agent or the agent IS

representative and be signed by the agent.

B. The complaint shall set forth specifically and in detail:

1. A description of the Agency personnel management policy or prac
tice giving rise to the canplaint; and

•

•

•
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adversely affecting the agent.

c. The complaint must be filed not later than fifteen calendar days after
the agent's receipt of the notice of final interview wi th the Counselor.

D. Complaints may be filed with the Administrator, or designee, and the
DEm.
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E. A complaint shall be deemed filed on the date it is postmarked, or in
the absence of a postmark, on the date it is received by an official with
whom complaints may be filed.

F. At all stages, including counseling, in the preparation and presen
tation of a complaint or claim and appeal from a decision on a complaint
or claim, the agent or claimant shall have the right to be accompanied,
represented, and advised by a representative of the individual's own
choosing, provided the choice of a representative does not involve a con
flict of interest or conflict of position. The representative shall be
designated in writing and the designation made a part of the class
complaint file.

G. If the agent is an employee in an active duty status, the agent shall
be provided a reasonable amount of official time to prepare and present the
complaint. AID employees, including attorneys representing AID employees
in discrimination complaint cases, must be permitted to use a reasonable
amotmt of official time to carry out that responsibi li ty whenever it is not
inconsistent with the faithful perfonnance of their duties.

IV. Acceptance, Rejection or Cancellation

A. Within ten calendar days of AID's receipt of a canplaint, AID shall
forward the complaint, along with a copy of the Counselor's report and
any other infonnation pertaining to timeliness or other relevant circum
stances related to the complaint, to the EEOC. The EEDC shall assign the
canplaint to a complaints examiner who may be an employee of the Federal
Employee Appeals Authority and who is not an employee of the agency in
which the complaint arose.

B. The complaints examiner may recomnend that AID reject the canplaint,
or a portion thereof, for any of the follow! ng reasons:

1. It was not timely filed;

2. It consists of an allegation identical to an allegation contained
in a previous complaint filed on behalf of the same class which is pending
in AID or which has been resolved or decided by AID;



3. It is not within the purview of this Appendix;

4. The agent failed to consult a u>tmselor in a timely manner;
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5. It lacks specificity and detail;

6. It was not submitted in writing or was not signed by the agent;

7. It does not meet the prerequisites of a class as described in
29 CFR 1613. 604(b) (7) •

C. If an allegation is not included in the Counselor's report, the
ccmplaints examiner shall afford the agent fifteen calendar days to
explain whether the matter was discussed and if not, why the agent did
not discuss the allegation with the U:>unselor. If the explanation is not
satisfactory, the examiner may recamnend that AID reject the allegation.
If the explanation is satisfactory, the examiner may refer the allegation
to AID for further counseling of the agent.

D. If an allegation lacks specificity and detai 1, the ccmplaints examiner
shall afford the agent fifteen calendar days to provide specific and
detailed information. The examiner may recanmend that AID reject the com
plaint if the agent fails to provide such infonnation within the specified
time period. If the information provided contains new allegations outside
the scope of the complaint, the examiner must advise the agent how to pro
ceed on an individual or class basis concerning these allegations.

E. The complaints examiner may recanmend that AID extend the time limits
for filing a complaint and for consulting a U:>unselor when the agent, or
representative, shows that the agent was not noti fied of the prescribed
time limits and was not otherwise aware of them or that circumstances
beyond the agent's control prevented timely action.

F. When appropriate, the ccmplaints examiner may recormnend that a clas s
be divided into subclasses and that each subclass be treated as a class.
The provisions of this section then shall be construed and applied
accordingly.

G. The ccmplaints examiner may recomnend that AID cancel a ccinplaint
after it has been accepted because the agent failed to prosecute the com
plaint. This action may be taken only after the examiner bas provided
the agent a written request, including notice of proposed cancellation,
that the agent provide certain infonnation or otherwise proceed with the
ccmplaint, and the agent has failed to satisfy this request within
fifteen calendar days of receipt of the request.

H. An agent must be infonned by the complaints examiner in a request
under sections IV.C or D above that the complaint may be rejected if the
information is not provided.

•
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IV.
I. The complaints examiner's recamnendation to AID on whether to accept,
reject or cancel a complaint shall be transmitted in writing to AID, the
agent and the agent's representative. The examiner's recommendation to
accept, reject or cancel shall becane AID's decision unless AID rejects or
modifies the decision within ten calendar days of its receipt. AID shall
notify the agent, the agent's representative and the examiner of its deci
sion to accept, reject or cancel a complaint. The·notice shall inform the
agent of the right to proceed with an individual complaint of discrimina
tion and to appeal the final Agency decision on the matter to the Office
of Review and Appeals, and the right to file a civil action.

V. l'htification and Opting Out

A. Within fifteen calendar days after acceptance of a class complaint,
AID shall use reasonable means, such as delivet:y, mailing, distribution,
or posting, to notify all class members of the existence of the class
complaint.

B. A notice shall contain:

1. AID's name or organizational segment thereof, its location, and
the date of acceptance of the complaint;

2. A description of the issues accepted as part of the class
canplaint;

3. An explanation that class members may remove themselves fran the
class by notifying AID within thirty calendar days after issuance of the
notice; and

J

VI.

VII.

4. An explanation of the binding nature of the final decision on or
resolution of the complaint.

Avoidance of Delay

The complaint shall be processed promptly after it has been accepted. To
this end, the parties shall proceed with the complaint without undue delay
so that the complaint is processed within 180 calendar days after it was
filed.

Freedan from Restraint, Interference, Coercion and Reprisal

A. Agents, claimants, their representatives, witnesses, the DEED, EEO
Officers, EEO Investigators, EED Counselors and other AID employees having
responsibility for the processing of discrimination complaints shall be
free from restraint, interference, coercion and reprisal at all stages in
the presentation and processing of a complaint, including the counseling
stage under section II above, or any time thereafter.
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VIII.

B. A person identified in section VILA above, if a Federal employee or
applicant, may file a complaint of restraint, interference, coercion, or
reprisal in connection with the presentation and processing of a complaint
of discrimination. The complaint shall be filed and processed in accor
dance with provisions of Appendix SA, section XVII.

Obtaining Evidence Concerning the Complaint

A. General.

1. Upon the acceptance of a complaint, the DEEO or designee shall
designate an Agency representative. The Agency representative shall not
be an alleged discriminating official or any individual designated in this
Appendix as having any specific role in complaint processi~.

2. The AID representative shall consult officials named or identified
as responsible for the alleged discrimination, if any, and other AID offi
cials as necessary. In such consultation, the representative wi11 be
subject to Civi 1 Service regulations, rules, and instructions concerning
privacy and access to individual personnel records and reports.

B. Development of Evidence.

1. The canplaints examiner shall notify the agent or agent's repre
sentative and the Agency representative that a period of not more than
sixty calendar days will be allowed both parties to prepare their cases.
The examiner may extend this time period upon the request of either party.
Both parties are enti tIed to reasonable development of evidence on matters
relevant to the complaint. Evidence may be developed through interroga
tories, depositions and requests for production of doct.nD.ents. It shall be
grounds for objection to producing evidence that the information sought by
either party is irrelevant, overburdensame, repetitious or privileged.

2. In the event that mutual cooperation fails, either party may
request the complaints examiner to rule on a request to develop evidence.
When the examiner renders a report of findings and recoomendations on the
merits of the complaint, a party's failure to comply with the examiner's
ruling on an evidentiary request may be taken into account.

3. During the time period for development of evidence, the complaints
examiner may direct that an investigation of facts relevant to the
complaint, or any portion thereof, be conducted by an Investigator trained
and/or certified by the Coomission.

4. Both parties shall furnish the complaints examiner all materials
they wish examined and such other material as the examiner may request.

I
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IX. Opportunities for Resolution of the Complaint

A. The complaints examiner shall furnish a copy of all materials obtained
concerning the complaint to both parties and provide opportunity for the
agent to discuss materials with the Agency representative and attempt
resolution of the complaint.

B. At any time after acceptance of a complaint, the complaint may be
resolved by agreement of AID and the agent to tenns offered by either
party.

C. If resolution of the complaint is reached, the terms of the resolution
shall be reduced to writing and signed by the agent and Agency head or
designee. A resolution may include a finding on the issue of discrimina
tion and must include any corrective action agreed upon. Corrective
action must be consistent with laws, E.O.s and Civil Service regulations,
rules and instructions. The agent shall be provided a copy of the
resolution.

D. Notice of the resolution shall be given to all class members in the
same mamer as notification of the acceptance of the class complaint and
shall state the terms of corrective action, if any, to be granted by AID.
A resolution shall bind all members of the class.

E. If AID does not carry out, or rescinds, any action specified by the
tenns of the resolution for any reason not attributable to acts or conduct

) of the agent, the agent's representative, or c lass members, AID upon the
agent's written request shall reinstate the complaint for further proces
sing from the point processing ceased under the terms of the resolution.
Failure of AID to reinstate the canplaint is grmmds for appeal by the
agent to the Appeals Review Board.

X. Hearing

On the expiration of the period allowed for preparation of the case, the
canplaints examiner shall set a date for a hearing. The hearing shall be
conducted in accordance with 29 CFR 1613.610.

XI. Report of Findings and Recormnendations

A. The complaints examiner shall transmit to the DEEO or designee:

1. The record of the hearing;

2. The examiner's findings and analysis with regard to the complaint;
and

3. A report of the examiner's findings and recommended decision on the
canplaint, including corrective action pertaining to systemic relief for
the class and any individual corrective action, where appropriate, with
regard to the personnel action or matter whi ch gave rise to the canplaint.

)



B. The complaints examiner shall notify the agent of the date on which the
report of findings and recanmendations was forwarded to the DEED or
designee.
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XII. Agency Decision

A. Within thirty calendar days of receipt of the report of findings and
recommendations issued under section XI above, the Agency head or designee
shall issue a decision to accept, reject or modify the findings and recom
mendations of the complaints examiner.

B. The Agency decision shall be in writing and shall be transmitted to the
agent or agent I s representative, along wi th a copy of the record of the
hearing and a copy of the findings and recommendations of the complaints
examiner. •
c. When the Agency's decision is to reject or modify the findings and
recoomendations of the complaints examiner, the decision shall contain the
specific reasons in detail for the Agency's decision.

D. If the Agency has not issued a decision within thirty calendar days of
receipt of the complaints examiner's report of findings and recamnenda
tions, the findings and recorrmendations shall become the final Agency deci
sion. The Agency shall transmit the final Agency decision and the record
of the hearing to the agent or agent's representative within five calendar •
days of the expiration of the thirty day period.

E. The Agency decision shall require any remedial action authorized by law
determined to be necessary or desirable to resolve the issue of discrimina
tion and to pranote the policy of equal opportunity, whether or not there
is a finding of discrimination. When discrimination is found, the Agency
shall:

L Advise the agent and agent's representative that any request for
attorney's fees must be documented and submitted within twenty calendar
days of receipt,

2. Review the matter giving rise to the canplaint to determine whether •
disciplinary action against alleged discriminatory officials is appropri-
ate, and

3. Record the basis for its decision to take, or not to take, disci
plinary action, but this decision shall not be recorded in the complaint
file.

F. When the final Agency decision provides for an award of attorney's fees
and/or costs, the amount of these awards shall be determined under Appendix
SA, section XII. When the Agency determines not to award attorney's fees
or costs, the Agency shall set forth in its decision the specific reasons
for denying the award. •
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G. 'The Agency shall inform the agent or the agent's representative of the
right to appeal the final Agency decision to EFDC's Office of Review and
Appeals, the right to file a civil action in accordance with section XVII
below, and the applicable time limits.

H. A final Agency decision on a class complaint shall be binding on all
members of the class and the Agency.

XIII. Notification to Class Members of Decision

AID shall notify class members of its decision and corrective action, if
any, using the same media employed to advise employees of the class com-

" plaint. Where appropriate, the notice shall include information concerning
) the rights of class members to seek individual relief and the procedures to

/' be followed. Notice shall be given by AID within ten calendar days of the
transmittal of its decision to the agent.

XIV. Corrective Action

A. When discrimination is found, AID must eliminate or modify the person
nel policy or practice out of which the complaint arose, and provide indi
vidual corrective action to the agent in accordance with Appendix SA,
section XIX. Corrective action in all cases must be consistent wi th law;
E.O.s; and Civil Service regulations, rules and instructions.

)
B. When discrimination is found and a class member believes that but for
that discrimination employment or an employment benefit would have been
received, the class member may file a written claim with the DEED within
thirty calendar days of notification by AID of its decision.

C. The claim must include the specifics in detai 1 showing that the
claimant is a class member who was affected by a personnel action or matter
resulting from the discriminatory policy or practice within not more than
135 calendar days preceding the filing of the class complaint.

D. AID shall attempt to resolve the claim for relief within sixty calendar
days after the date the claim was postmarked, or, in the absence of a post
mark, within sixty calendar days after the date it was received by an
official with whom claims may be filed. If AID and the claimant do not
agree that the claimant is a member of the class or upon the relief to
which the claimant is entitled, AID shall refer the claim, with recoonnen
dations concerning it, to the canplaints examiner.

E. The canplaints examiner shall notify the claimant of the right to a
hearing on the claim and shall allow the parties to the claim an opportu
nity to submit evidence and representations concerning the claim. If a
hearing is requested, it shall be conducted in accordance with 29 CFR
1613.610. If no hearing is requested, the examiner may hold a hearing to
obtain necessary evidence concerning the claim.



F. 1be ccmp1aints examiner shall issue a report of findings and reccmnen
dations on the claim which shall be treated the same as a report of findings
and recommendations under sections XI and XII above.
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G. If the complaints examiner determines that the claimant is not a member
of the class or that the claim was not timely filed, the examiner shall
recomnend rejection of the claim and give notice of that action to AID, the
claimant and the claimant's representative. Such notice shall include
advice as to the claimant's right to appeal to the Office of Review and
Appeals or to file a civil action in accordance with the provisions of this
Appendix.

XV. Appeal to the Office of Review and Appeals

A. An agent may appeal to the EEOC's Office of Review and Appeals the
decision of the DEEO:

L To reject or cancel the agent's canp1aint, or a portion thereof,
for reasons covered by section IV above;

2. To refuse to reinstate the complaint for further processing in
accordance wi th the provisions of section IX.E above; and

3. On the merits of the canp1aint and/or corrective action.

B. A claimant may appeal to the Office of Review and Appeals from a
decision of the Adrrdnistrator or designee:

L To cancel or reject a claim for individual relief in accordance
with sections XIV.F and G above; and

2. On the merits of the claim for individual relief.

C. An appeal may be filed at any time after receipt of AID's final
decision, but not later than fifteen calendar days after receipt of that
decision except when the appellant shows that notification of the pre
scribed time limit was not provided, and that the appellant or represen
tative were not otherwise aware of it, or that circlUDStances beyond their
control prevented appeal within the prescribed time limit.

D. An appeal shall be deemed filed on the date it is postmarked, or, in
the absence of a postmark, on the date it is received by the Office of
Review and Appeals. 1be review will be made upon the existing record to
determine if AID's decision is in accord with applicable laws; E.O.s; or
Civil Service regulations, rules, and instructions and is supported by
substantial evidence.

•

•

•
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) XVI. Reopening and Reconsideration by the Coomissioners

The Conmissioners may reopen and reconsider any previous decision of a
Camnission office on treir own motion or at the request of either party in
accordance with provisions of 29 CFR 1613.632.

Civi1 .Actions-Statutory Right

A. An agent who has filed a ccmplaint or a claimant who has filed a claim
for relief based on race, color, religion, national origin or sex discrimi
nation is authorized to file a civil action in an appropriate u.S. District
Court:

XVIII.

,
\

)

L Within thirty calendar days of receipt of notice of final action
taken by AID on a ccmplaint or claim;

2. After 180 calendar days fran the date a complaint or claim was
filed with AID if there has been no decision on the complaint or claim;

3. Within thirty calendar days of receipt of the decision of the
Office of Review and Appeals on the appeal; or

4. After 180 calendar days from the date an appeal was fi led wi th the
Office of Review and Appeals, i f the~ has been no Office of Review and
Appeals decision.

B. An agent who filed a canplaint or a claimant woo has filed for relief
based on age discrimination, is authorized to file a civil action in an
appropriate u.S. District Court.

futice of Right

When the agent alleges that AID discriminated against a class on the basis
of race, color, religion, sex, national origin, and/or age, or a claimant
files for relief, AID or the EEOC shall notify the agent or claimant of the
right to file a civi 1 action in any final action on a complaint, or claim,
under sections IV, XII ,XIV, or XV above.

Effect on Administrative Processing

The filing of a civil action by an agent or claimant does not terminate
Agency processing of a canplaint/claim or Office of Review and Appeals
processing of an appeal under this Appendix.
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APPENDIX 5C

DISCRIMINATION mMPLAINTS BASED ON HANDICAP

I. Purpose

A. This Appendix sets forth the policy under which AID shall establish a
continuing program to ensure nondiscrimination on account of handicap and
the regulations under which AID will process canplaints of discrimination
based on handicap.

II. Defini tions

A. Handicapped person is defined for this section as one who:

1. H9.s a physical or mental impairment which substantially limits one
or more of such person's major life activities,

2. H9.s a record of such an impairment, or

3. Is regarded as having such an impairment.

B. Physical or rental impairment means:

1. Any physiological disorder or condition, cosmetic disfigurement or
anatanical loss affecting one or more of the following body systems: neuro
logical; musculoskeletal; special sense organs; cardiovascular; reproduc
tive; digestive; genitourinary; hemic and lymphatic; skin; and endocrine; or

2. Any mental or psychological disorder, such as mental retardation,
organic brain syndrane, emotional or mental illness, and specific learning
disabilities.

c. Major life activities includes functions such as: caring for one's
self, performing manual tasks, walking, seeing, hearing, speaking, breath
ing, learning and working.

D. H9.s a record of such an impairment means:

Has a history of, or has been classified (or misclassified) as having a
mental or physical impairment that substantially limits one or more major
life activities.

E. Is regarded as having such an impairment means:

1. H9.s a physical or mental impairment that does not substantially
limit major life activities but is treated by an employer as constituting
such a limitation;



2. Has a physical or mental impairment that substantially limits
major life activities only as a result of the attitude of an employer
toward such impairment or;

3. Has none of the impairments defined in II.B above but is treated
by an employer as having such an impairment.

F. Q.1alified handicapped person means:

A handicapped person who, with or without reasonable accamnodation and
acceRS, can perform the essential functions of the position in question,
depending upon the type of appointing authority bei~ used:

1. Meets the experience and/or education requirements (which may
include passing a written test) of the position in question, or

2. Meets the criteria for appointment under one of the special
appointing authorities for handicapped persons.

III. General Policy

AID shall give full consideration to the hiring, placement and advance
ment of qualified handicapped persons and shall not discriminate against a
qualified handicapped person.

IV. Reasonable Acconmodation
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•A. AID shall make reasonable accomnodation to the known physical or mental
limitations of a qualified handicapped applicant or employee unless AID
demonstrates that the accomnodation would impose an undue hardship on the
operation of its program.

B. Reasonable accommodation may include, but shall not be limited to:

1. Making facilities readily accessible to and usable by handicapped
persons;

2. Job restructuring, part-time or modified work schedules;

3. Acquisition or modification of equipment or devices such as TID's;

4. Appropriate adjustment or modification of examinations;

5. The provision of readers and interpreters;

6. Appropriate office assignments; and

7. Other simi lar actions.

•

•
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IV.

V.

c. In detennining, pursuant to IV.A above, whether an accorrmodation would
impose an undue hardship on the operation of AID, factors to be considered
include:

1. The overall size of the program with respect to the number of
employees, mDDber and type of facilities and size of btrlget;

2. The type of Agency operation, including the composition and struc
ture of the Agency's work force; and

3. The nature and the cost of the accommodation.

D. Procedure

1. An applicant or employee may request reasonable accOlIIIlOdation by
filing a written request describing the handicap which necessitates the
reasonable accoomodation and describing the required accoomodation. An
employee may, but is not required, to use the form provided as Attachment B
to request an accommodation. This wri tten request should be made to the
employee's supervisor or, in the case of an applicant, brought to the
attention of the Handicap Program Manager.

2. The supervisor or Handicap Program Manager shall confer wi th 'the
appropriate management officials regarding the request and a decision shall
be made and a written response delivered to the applicant or employee
within fifteen working days of the request. An applicant or employee, if
not satisfied with the decision or if the accommodation is not delivered,
may file a ccmplaint using the procedures set out in Appendix SA.

Employment Criteria

A. AID will not use any employment test or other selection criterion that
screens out or tends to screen out qualified handicapped persons or any
class of handicapped persons unless:

1. The test score or other selection criterion, as used by AID, is
srown to be job-related for the position in question, and

2. Alternative job-related tests or criteria are not shown by om's
Personnel Research and ~velopment Center to be available.

B. AID shall select and administer employment tests so as to ensure that,
when administered to an applicant/employee who has a handicap that impairs
sensory, manual, reading, writi~ or speaking skills, test results accu
rately reflect the applicant's or employee's ability to perform the posi
tion or type of position in question rather than reflecti~ the applicant' s/
employee's impaired sensory, manual, reading, writing or speaking skills
(except where those skills are the factors that the test purports to
measure).



VI. Preemployment Inguiries

A. Except as provided in VI. B below, AID may not conduct a preemployrrent
rredical examination and will not make preemployment inquiries of an
applicant as to whether the applicant is a handicapped person or as to the
nature or severity of a handicap.
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•
B. Nothing in this section shall prohibit AID frOOl conditioning an employ
ment offer on the results of a medical examination conducted prior to the
employee's entrance on duty, provided that:

1. All entering employees are subjected to such an examination regard
less of handicap or wren the preemployrrent medical questionnaire used for
positions which do not routinely require medical examination indicates a
condition for which further examination is required because of the
job-related nature of the condition, and

2. The results of such an examination are used only in accordance with
the requirements of this section. N::>thing in this section shall be con
strued to prohibit the gathering of preemployrrent medical infonnation for
the purposes of special appointi ng authori ties for handicapped persons .

. C. Infonnation obtained in accordance with this section as to the medical
condition or history of the applicant shall be collected and maintained
according to the existing maintenance, use, and disposition schedules for
medical records, except that:

1. Supervisors and managers may be informed regarding necessary
accommodations; and

2. First aid and safety personnel may be informed, where appropriate,
if the condition might require emergency treatment.

VII. Physical Access to Buildings

A. AID will not discriminate against qualified handicapped applicants or
employees due to the inaccessibility of its facility.

B. For the purpose of this section, a facility shall be deemed accessible
if it is in ccmpliance with the Architectural Barriers Act 1968.

•

•

•
VIII. Processing Complaints - General

All ccmplaints of discrimination on the basis of SOOle physical or mental
handicap will be processed in accordance wi th the principles and procedures
found in Appendix SA, sections III through XVIII and Appendix 5B, sections
I through XVI.

•
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IX. Coverage

AID will process complaints of discrimination based on acts or actions
that occurred on or after April 10, 1977 or complaints filed through the
EED process or as a grievance which were pending with AID, esc or a
Federal Court on April 10, 1978, provided:

1. AID was notified of the complaint of discrimination within thirty
calendar days of the alleged discrimination act, or, if a personnel action,
within thirty calendar days of its effective date, or

2. The complaint of discrimination was not adjudicated under sane
other grievance or appeals procedure.
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Complaint File For Individual and Class Complaints

A. AID shall establish a complaint file containi~ all documents pertinent to
the complaint. The complaint file shall include:

') 1. A copy of the ililUlselor' s notice of final interview wi th the
/ aggrieved person under Appendix SA, section III. B4 and Appendix 5B,

section II.C;

2. A copy of the ColUlselor's written report under Appendix SA, section
IV.D and Appendix 58, section II.C to the ErnO on whatever ~recomplaint

cOlUlseling efforts were made with regard to the complainant s case;

3. The complaint;

4. A copy of any notice of acceptance of the complaint;

5. A copy of any notice of rejection or cancellation of the complaint by
AID;

6. The investigative file; if any;

7. If the complainant withdraws the complaint, a signed statement by the
complainant to that effect;

8. If adjustment of the complaint is attempted, written docLUnentation of
the AID representative's efforts;

9. If adjustment of the complaint is reached under Appendix SA, section
VII or Appendix 58, section IX, a signed copy of the resolution;

10. If no adjustment of the complaint is reached under Appendix SA, sec
tion VII or Appendix 58, section IX, a copy of the proposed disposition of
the complaint and of the right to a hearing or decision by the DEEO without
a hearing;

)

B.

C.

The complaint file shall not contain any document that has not been made
available to the complainant or the complainant's representative.

A decision rendered on a class complaint shall be binding on all members
of the class and the Agency.
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ATTACHMENT 58

Request for Reasonable Accormnodation

'Ihis is a fonna1 request for a reasonable accommodation, filed pursuant to
section 501 of the Rehabilitation Act of 1973, as amended; 29 U.S.C. 791 and
its implementing regulations, 29 CFR 1613.701 et seq. and this AID staff
instruction.

I (describe the disabi1it and necessit for an accommodation) and
hereby request describe in etal1 the accommodation needed as a
reasonable accommodation.

)

SIGNATURE DATE

"..

)

NOTE: 'Ihis form must be returned to your supervisor. You are entitled to a
wri tten ruli ng wi thin fi fteen world. ng days from the date you submi t the
request. If you have not received a response within this time period, you
should write a memo to your supervisor requesting the required response and
send a copy to the next higher level of supervision. If you are not satisfied
with the response or if you do not receive a response, you may file a complaint
consistent with O1apter 5, Handbook 24.
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7A. Purpo~

This chapter provides general guidance for the designation of acting
h d f . t . 1 .t . AIn/If..ea. S 0 organlza lana un1 S 1n . .., II••

o

o

78.

7e.

Applicability

This chapter applies to all heads of organizational units in AIO/W
at the level of division chief or higher. Designation of heads of
organizational units at a lower level is left to the discretion of
the appropriate supervising officer. (See also Chapter 8 
Designation of Acting Mission Directors.)

Pol icy_

1. ?;~uations Requiring Designations

Designations of acting heads of organizational units are made for
all positions at the level of division chief or higher when:

a. Such positions become vacant.

o

b. The incumbent is expected to be absent for a period in
*- excess of 3 \'lOrking days, or for a 1esser period if he/she considers

this desirable.

2. Authority to Make Designations

Authority to designate acting personnel is vested in the supervisor
in the case of vacancies and in the incumbent in the case of temporary
absences.

3. Officers Eligible for Desiqnations

a. If the offi cer has a deputy, he! she shall be des i gnated if
cresent.

*
o *

r.et
the
the

Revised

b. If the officer does not have a deputy or if the deputy is
present, the designee shall be an officer \:lho reports to either
incumbent of the position to which he/she is being designated or to
immediate supervisor of the incumbent.

BEST AVAILABLE COpy
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a. All designations are made by memorandum from the authorizing

officer to the designee, with appropriate internal distribution, and,
in the case of office director or higher, to the Office of the Executive
Secretary (ES). A copy of each such designation is sent to the supervisor
or the authori zi n9 off; cer. •

D. Distribution of a memorandum of designation is not necessary
Qutside the najor affected organizational unit (i.e., Geographic Bureau
or AID/W Office) unless it is needed to inform other AID/W Offices for
tre preparation of signature correspondence requiring a named officer's
sigrature.

c. AIO/W ~~otices are issued to announce designation of officials to
act in the affected position only when:

(1) Vacancies occur in the positions of Presidential appointees
and ~eacs of other offices and staffs ~!ho report directly to the
£:dninistre:or.

(2) The ~d~inistrator, Deputy Administrator, or Assistant ~o the
Administrator for Management is to be absent in excess of 3 days.

(3) Tr.ere is sufficient justification in the opinion of an
Ass~;tant A~~inistrator to warrant the expense of announcing the parti
cul~( dcsigraticn to the entire headquarters or Agency-wide.

Rec; 0 es ts fori 5 S ~ian ce of AI O/H Notices in such instances are processed
by M/SER!TRM/MMP in accordance with Handbook 18, Part I, Chapter 6.

5. Autboritv.of Acting Heads of Organizational Units

Officers desicnated to act as heads of orGanizational units in AID/Ware
erpower 2d to exercise all of the authorities vested in the heads of such
uni~s ur less specifically prohibited from doing so in the instrument
~~s~;r]~iftg thsr., except that the acting head of an organizational unit
~~!ay i>J"t des~9r.at2 another officer to act for himlheJL during his/heJL
temporary absence\ tn such cases, the ~uthQrity to designate an alternate
acting head i~ veste~ in the supervfsor of the acting head of the unit.

BEST AV/t.ILl.... DLE COpy

o

o

o

o
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8A.

8B.

st.

Purpose

This chapter specifies the circumstances when an Acting Director of
Hission shall be"designated, sets forth the procedures for designating
an Acting Director of Mission, and specifies the authority of an
Acting Director of Mission.

Applicability

This chapter applies to AID Mission Directors, Deputy Directors, and
AID Representatives whose appointments are made in accordance with
the provisions of Section 63lb of the Foreign Assistance Act of 1961,
as amended. This chapter does not apply to posts where the principal
diplomatic officer has been delegated AID authorities normally delegated
to AID Mission Directors. In such cases the principal officer authorized
to act for the Chief of the Diplomatic Mission is empovlered to exercise
such authority. The Foreign Affairs Manual should be consulted for
the order of succession-which is appropriate in the absence of the
Ambassador or principal- U.S. representative. The authority to designate
the Acting Mission Director is not redelegatable.

Designation of Acting Director of Mission

1. When a Deputy Director of Mission is Present

In the event of death, disability, resignation. or other event causing
a vacancy in the office of Director of Mission, or in the temporary
absence of the Director of ~1ission, the Deputy Director of Mission
is hereby designated as Acting Director of Nission.

2. Hhen no Deputy Oi rector of ~1i ss; on is Present (i n tl]e evenJ tha_t..
the position of Deputy Director of t·1ission is vacant, or the in_~umbent

is temporarilY_5lbsent, or the osition of De ut Direc0r of r·1ission
has not been established:

a. Under Foreseen Circumstances

When a Director of Mission, under foreseen circumstances, finds it
necessary to be absent tempora}~ily from his/heJt post and no Deputy
Director is present, the Director of t1ission may at his/h~ own discretion

BEST AVA/LADLE COpy



de'legate in writing such of his/hell. authority as he/-6he deem necessary to
such officer as he/-6he may designate, advising the appropriate Geographic
Bureau of the nature of this action if such absence is expected to
exceed 7 calendar days.
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o
b. Under Unforeseen Circumstances

When neither a Director nor a Deputy Director of Mission is presents
under unforeseen circumstances s the Geographic Assistant Administrator
responsible for the region in which the Mission is located designates,
in writing, an Acting Director of Mission and notifies the Mission
accordingly.

80. Authority of Acting Directors of Mission

Acting Qirectors of Mission are authorized to act as a Director of
~1ission and to exercise all authority of a Director of ~1ission) unless
specifically prohibited from doing so, in the instrument designating
them.

o

o

o

o
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o

INDEX TO THIS HANDBOOK

This index is derived from the Master Index to the AID Handbook series issued
under 1M HI: 2.

The underlying approach to the Master Index is one of unity, with the series
of AID Handbooks considered as a single entity in which topics may appear in
one, or more than one, of the component volumes.

Each entry in the Master Index that includes a reference to this Handbook is
reproduced here in its entirety, thus providing both a guide to this Handbook
and useful references to other Handbooks.

The formats for location citations are intended to match their appearance on
the Handbook pages. Beyond the standardized Handbook number with its
following colon, the citations used in the index reflect the different formats
used in the individual Handbooks themselves.

UNDERSTANDING THE CITATIONS

The standard codes and messages that appear throughout the index, and their
exceptions, are defined in this section. It is recommended that all users
read this section before using the index.

LOCATION CITATIONS

The location citatfons are grouped in the following pattern:

Handbook number, colon, Chapter number, Paragraph letter, and further
breakdown where needed.

The abbreviations such as~. for Appendix; Att. for Attachment; and ~. for'
Supplement are also included in the citations-wherever necessary.

Special cases and cross reference messages are described on the following page.

An example of the format used is as follows:

AID Financed Export Opportunities lB:23A2a(3); l5:l0Cla(l)

o
where the tenn IIAID Fi nanced Export Opportuni ti es" is located in Handbook No.
lB. Chapter 23, Section A2a(J); and Handbook 15. Chapter 10. Section Cla{l).



SPECIAL CASES

Although the majority of the location citations follow the pattern described
previously, there are these exceptions:

o In some of the Handbooks, a majority of the text is reprinted from
the Foreign Affai rs Manual (FAM). All FAM c1 tat10ns are marked by a
.,. sign before the section number.

o A major portion of Handbook 14 is composed of the Federal Acquisi
tion Regulation (FAR). All citations to this publication are cited
as l4:FAR{sect1on number).

i, A

C)

o Three Handbook supplements that are basically separate volumes are
cited as, 18: (Procurement Policy), 3A: and 3B: (Project Managers
Gui debook) •

o In Handbooks which contain both Parts as well as Chapters, the Roman
numeral Part number is separated from the Arabic Chapter number by a
dash {-l. For example: 2l:1-2A8, a citation to Chapter 2 of Part I
of Handbook 21.

CROSS REFERENCES

These references provide direction for selection of index terms:-

A 'see' reference points from an unused term to the one that is used.

'x' is the reverse of see (do not bother to look) and provides a guide
to terms that are not used in the index.

'see also' points to terms that are closely related.

o

o

o
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Acting Mission Directors ?4:8

Acting personnel 24:7

Administrative leave
union representation functions

x Excused absence

27:6
24:419

AFGE 24:4G2a
x American Federation of Government Employeeso
Affirmative action see
Equal employment opportunity

AFSA
xAmerican Foreign Service Association

?4:4H2a

Agreements
AID/AFGE agreement ?4:Att.4B

AID ethics program
Code of Ethics for Govt. Service

24:2B
24:Att.2A

o
AID Office of Personnel Management see
Personnel Management

AID personnel
equal employment opportunity

see also Civil Service personnel;
Forelgn Service Personnel

AID/AFGE agreement

Allotment of salary
union dues

x Deductions
x Salary deduction

14:722.8; l4:FAR22.3; 24:1F3

?4:Att.4B

19:1Q6; 26:7
24-:418; 26:7H4

n
'~

American Federation of Government
Employees see AFGE

funerican Foreign Service Association see
AFSA

Appeals
class discrimination complaints
individual discrimination complaints

?4:App.5RXV
24:App.5AXII I

-C-

Civil Service personnel
labor-management relations

see also Executive personnel;
Forelgn Service personnel

24:4G; 24:Att.4A

o
BEST AVA/LA3LE COpy



Class discrimination complaints
appeals
complaint investigation
corrective action
discrimination decisions
hearings procedures
processing procedures
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24:App.5B
24:App.5BXV
24: App. 5BVI II
?4:App.5BXIV
24:App.5BXII
24:App.5BX
24:App.5B

24

o
Clearances

speaking, writing. teaching activities

Code of Ethics for Government Service

Complaint file

Complaint investigation
class discrimination complaints
individual discrimination complaints

x Investigation of complaints

Complaints examiner

Confidential statement of employment &
financial interest

Conflict of interest
post-employment restrictions

Corrective action
class discrimination complaints
individual discrimination complaints

Correspondence types

-0-

Decorations from foreign governments

Deductions see Allotments of salary

Discrimination complaints
class discrimination complaints
complaint file
handicap discrimination complaints
individual discrimination complaints

Discrimination decisions
class discrimination complaints
individual discrimination complaints

-E-

EEOC (Federal level)

EEO counselors

Employee conduct see
Employee responsibTTities

Employee organizations
AFGE
AFSA

x Labor unions

24:Att.2E

24:Att.2A

24:Att.5A

24:App.5B
24:App.5BVIII
24:App.5AVI

24:App.5IXD

24:2D2

l4:FAR3; l4:FAR9.5
24:2F; 24:Att.2K; 24:Att.2L

24:App.5
24:App.5BXIV
24: App. 5AXVII I

21: IE

24 :Att. 2D

24:5
24:App.5B
24:App.5A
24:App.5C
24:App.5A

24:5
24:App.5BXII
24:App.5AXI

24:5E

24:App.5AII

24:4G; 24:4H
24:4G2a
24:4H2a

o

o

o

o



Excused absence see Administrative leave

Executive personnel financial disclosure
report .

Employee responsibilities
AID ethics program
conflict of interest
decorations from foreign governments
financial disclosure
gifts from foreign governments
political activity
post-employment restrictions
reporting of crimes
speaking, writing teaching activities

Equal employment opportunity
AID personnel
1ega1 authority

EFFECTIVE DATE

August 30, 1986

17:14; 24:5
14:722.8; 14:FAR22.8; 24:1F3
24:5D

24:2; 32:1G4

24:2
24:213
14:FAR3.1; 24:2F
24:Att.2D
24:2D
24:Att.2D
24:Att.2G
24:2F; 24:Att.2M
24:Att.2F
24:Att.2E

24:22
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Executive personnel

financial disclosure report 24:2D1

-F-

Federal Labor Relations Authority 24:4G2b

o
Financial disclosure

Confidential Statement of Financial
Interest

Financial Disclosure Report

Foreign Service Labor Relations Board

Foreign service personnel
labor-management relations

Former employees
conflict of interest
speaking, writing, teaching activities

24:2D
24:2D2

24:2D1

24:4H2b

24:4H

24:2F; 24:Att.2K; 24:Att.2L
24:Att.2E

-G-

o

o

General schedule (GS) personnel see
Civil Service personnel ---

Gifts from foreign governments

-H-
Handicap discrimination complaints

Handicapped employees
handicap discrimination complaints
reasonable accommodation
request for reasonable accommodation

Hearing procedures
class discrimination complaints
individual discrimination complaints

2/l:Att.2D

24:App.5C

24:5
24:App.5C
24:App.5CIV
24:Att.5B

24:App.5BX
24:App.5AIX

~~,--"~"-"~',,-,.~,,,,,,,----,:,",~.' -,.
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Individual discrimination complaints

appeals
complaint investigation
corrective action
discrimination decisions
hearing procedures
processing procedures

Investigation of complaints see
Complaint investigation

-L-

Labor-management relations
Civil Service personnel

Federal Labor Relations Authority
employee organizations
Foreign Service personnel

Foreign Service Labor Relations Board
management rights and duties
mission operations
policy statements
unfair labor practices
union rights and duties

Labor unions ~ee Employee organizations

Legal authority
equal employment opportunity

-M-

Management rights and duties

Mission operation
labor-management relations

x Overseas support

-N-

Nondiscrimination see
Equal employment opportunity

-0-

Overseas support see mission operation

-P-

Personnel goals

Personnel Management

Personnel management evaluation
personnel goals

Personnel management evaluation checklist

24:App.5A
24: App. 5AXI II
24:App.5AVI
24:App.5AXVIII
24:App.5AXI
24:App.5J\IX
24:App.5AIV

24:4
24:4G; 24:Att.4A
24:4G2b
~4:4G; 24:4H
1:'4:4H
24:4H2b
24:413
24:415
24:413
1:'4:416
24:412

24:5D

24:413

23:ALL
24:415

24:3E3

17:18C; 24:1F3; 25:1C; 25:10E; 26:1El

24:3
24:3E3

24:App.3A

o

o

o

o
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Personnel policy
employee responsibilities
equal employment opportunity

AID personnel
labor management relations

Policy statements
labor management relations

Political activity (employees)

Post-employment restrictions

Processing procedures
class discrimination complaints
individual discrimination complaints

-R-

Reasonable accommodation
handicapped employees

Reporting of crimes

Request for reasonable accommodation

-S-

Salary deductions see Allotment of salary

Speaking, writing, teaching activities

Statement of Employment and Financial
interests

-U-

24:ALL
24:2
24:5
14:722.8; 14:FAR2?8; 24:1F3
24:4

24:4B

24:Att.2G

?4:2F; 24:Att.2K; 24:Att.2L

?4:App.513
24:App.5AIV

24:ApP.5CIV
24:5

24:Att.2F

24:Att.5B

lU:III-9; 18:III-Att.A; 24:Att.2E

t?1:2; 32:1G5

Unfair labor practices 24:416

Union dues :4:418; 26:7H4

0 Union representation functions 24:419; 27:6G

Union rights and duties ?ll:412

o
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